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Evidence Act (contd,) 

ooDoubinago is evidence of non-existence of rela- 
tionship ( Obi ttr) 33 7(2 

S, 64— D cument — Proof 313jfc 

S. 90 — Old documents are not necessarily 

presumed to be correct — Scope of S. 90 262® 

• 5 . 90 — Scope— Document bearing only seal 

without signature — -No presumption under S. 90 

3276 

S$. lOh 103 —See also ibid, S. 32 337a 

Ss. 101 to 103 • — • Application for probate — 

Proof — Succession Act (l925), S. 222 236a 

Ss. 101 to 103 — Probate — Will not regis- 


tered — Proof — Succession Act (1920), S. 222 

2366 

Ss. 101 to 103 — /^amindari lands — Lands 

whether form part of Zamindari— Proof 24do 

5s, 101 103 — Ejectment suit — Nature of 

tenancy — Burden of proof 2^26 

— — Ss. 101 to 103 — Adoption 31S« 

-S. 105— See also Penal Code (1860), S. 79 

284ff 

S. i£55— Absence of circumstances bringing 

case within general exception must be presumed 
— Existence of circumstances not shown — There 
is no scope for accused being given benefft of 
doubt as to existence of circumstances 354c 

■ 5. 106 — Circumstantial evidenoe — Absence 
of explanation by accused 634 

— ~S. 114 — Sea also Penal Code (1860), S- 161 

2815. 297a 

— — S, 114) —Accomplice & spy witness— Corro- 
boration— Evidence Act (1872), S. 133 2976 

S, 115 — See Tenancy laws, C. P. Tenancy 

Act (XI [11] of 1898), S. 45 (l) 95/ 

5. 133 — See also Penal Code (1830), S 161 

297a, h 

S. 133 — Accomplice — Who is 586 

■S. 155— Accomplice and co- accused —Evi- 
dence by 5Sc 

Ganjam Smallholders Relief Act (XXX 

[30] of 1947) — See under Debt Laws 

Government of India Act (1935) (26 Geo V & 

1 EdWt VI II (21 — S. 107 — See Madras Xjocal 
Boards Act (XIV [14] of 1920), S. 166 (SB) 11a 

— —S. 107 ( l ) — Repugnancy between Madras 
Local Boards Act (XIV [14] of 1920) and Motor 
Vehicles Act (1939) — S. 107 (l) has no annlioa- 
tion (SB) Id 

■ — 5, 297 — Object of section 284fl 

5. 297 (i) — See Orissa Essential Articles 

Control and Requisitioning (Temporary Powers) 
Act (I [1] of 1947) 2g46 

Sch. VII, List 2, Item 21 — Agrioultural 

land— Meaning— Words and Phrases 112^ 

Grant— Service grant — Resumption of— Onus 

^ , (SB) 240a 

HtlLQii IiftW — 'Adoptiioii—Gnsfcoiici— Civil P 0 

(19U8}, a 100 ' e4 

J oint family— Partition 
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Hindu Law (contdj 

Joint family — Partition — Division of buei- 

neeses can best be achieved by necessary ohanses 
in the books of aocoantfl 48d 

J oint family — Self- acquired property — Use 
by others— Presumption 81 d/ 

Maintenance — Illegitimate daughter 248a 

Maintenance — Custom — Illegitimate daugh- 
ter 2486 

-Marriage — Proof — Woman alleging her 

marriage to have taken place long ago — Court 
will presume valid marriage even in absence of 
proof of ceremonieB of marriage 3376 

Religious endowment— Family endowment 

— Permanent lease of cadowed lands — Bight to 
avoid — Who can exercise — SJe of lands in exe- 
cution of decree for cese — Auction- purchaser has 
nO right to avoid lease 60a 

Religious endowment — Dedication, partial 
or absolute — Test — ‘’Amrit Manhi" — Use of — 
Words di Phrases 266a 

Wife — Maintenance — Charge decree for 

maintenance against husband — Execution 806a 

Wife — Maintenance — Nature of — Charge 

decree for mainteaanoe — -Execution- — Civil P. C. 
(1908), 8- 38 — Hindu Women’s Bights to Pro- 
perty Act (XVil [17] of 1987) 3(66 

Hindu Women’s Rights to Property Act 

(XVIII [18] oj — Sea afso Hiodu law — 

Wife *i066 

Applicability to agricultural land and in 

partially excluded areas in Orissa 337c 

Preamble — Act whether remedial fSB) 378i 

c o 

Sea’(l) ibia. S. 8 (2) (SB) 878.- 

(2) ibid, S. 4 (SB* 3784 

Ss. S, i — Applicability of 8. 3 (2) to widow 

whose husband has died before the Act (60) 378fl 

S. 3 (2) and (3 ) — Object of Act is remedial 

and nob benevolent — Rule of survivorship is kept 
in abeyance — Widow succeeds to her husband’s 
estate without being corparcener — (Per Pant, 
(jrahi J . — Widow becomes member of copar- 
cenary though not corparcener herself — She can 
be represented by Karta) — Interest devolving 
upon her ib defined and definable though it forms 
part of joint family eatat-e—She has limited 
power of disposal over interest devolving upon 
her under Act— Objection as to alienation by 
^parcener of his interest in joint family estate 
IB not applicable when interest devolves upon or 

IB acquired by one who is not a corparcener 

Widow can, without claiming partition alienate 
interest of her husband that devolves upon her 
wder the Act — Phrase, **tha same interest” in 
S, 8 (2) interpreted 35 

B (2 ) — Dies’ — Whether refers to past 

o » ^ ) ... <SB) 378/ 

— - 08- 3 (2K 4 — Applicability of S. 4 to Hindu 
referred in S. 3 (i) (SB) Slth 


Hinda Women’s Bight to Propepty Act ( contd.) 

Ss. 3 (2), 2 — S. 2 does not limit 8 8 (2) 

(SB) 378a 

S. 3 (2) — Applicability — Nature of widow’s 

interest — Hindu dying before 1937 — Section ap- 
plies (SB) 378/ 

S. 3 (2 ) — Application of, to widows of 

Hindus dying before Act — Whether affects any 
vested rights of coparceners — Retrospective opera- 
tion of Act — Bale as to — Interpretation of 
Statutes (SB) 378k 

S, 3 (12) — ‘When’ — Whether indicates time 

factor — Words and Phrases (SB) 378^ 

S. 4 

See also (1) ibid, S. 3 (SB) 378c 

(2) ibid, S. 3 (2) (SB) 378A 

.j8s. 4, 2 — Object of enacting S. 4 (bB) 378J 

HOUSES & RENTS 

Orissa House Rent Control Aot (V [6] of 
1947 f, S. 1 (4 ) — Nutification under — Extension 
of Act — Validity (Constitutional Law — Delegated 
legislation) (FB) 105a 

Ss. 6 and 13 — Scope — Permission under 

S. 13 if should be in addition to exemption order 
under S. 6 (FB) 106c 

S, i3— Sfifl also ibid, S. 6 (FB) 105c 

S, 13 — Permission under is condition prece- 
dent to institution of prooeediog (FB) 106(2 

S. 13 — Section if retrospective and applies 

to pending proceedings — Orissa House Rent Con- 
trol Ordinance, 1946, S. 13 (FB) 105/ 

.58 , 13 and 20 — Decree for ejectment passed 

when Orissa House Rent Control Order 1942 was 
in force — Execution filed after commencement of 
1947 Act without permit required under S. 13 — 
Maintainability — Law applicable — Orissa House 
Rent Control Ordinance (1946), Ss. l3 and 18 

(FBU05A 

S- 21 — Expiry of Act— Effect on pending 

proceeding — Liability, meaning of (FB) 105t 

Orissa House Rent Control Ordinance ( III 

[3J of 1946), 5. 13 

See (1) Houses and Rents — Orissa House 
Bent Control Act (V [5] of 1947), 
8. 13 (FB) 106/ 

(2) Houses and Rents — Orissa House Rent 
Control Aot (V [6] of 1947), Ss, 13 
and 20 (FB) ]05/t 

S. 18 — Sea Houses & Bents — Orissa House 

Rent Control Aot. 1947, Ss. 13 & 20 (FB) 105A 

Income-tax Aot (XJYli; of 1922\ S 26 (4) 
(As amended %n 1939^— Business assessed to tax 
different from one in existence in 1918 — Test — 
Relief under 8. 26 (4) 1& 

S. 66 — Qaestion of law — Legal (acts and 

physical facts 48a 

S. 66 — Question of law — Joint family 48b 

Interpretation of Statutes— 50s also Hindu 
Women's Right to Property Act (1987), S. 8 (2) 

(SB) 378;k. 
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Inteppretation of Statutes ( contd. ) 

— Repeal by ixnplioiktion (SB) 16 

' Erratam 9lo 

Betrospeotive operation (FB) 10€e 

Proviso — Repealing statute IFB) 105(7 

— Betrospeotive operation (SB) 1536 

-^—Betrospeotive operation — Remedial Statute 

(SB) 158c 

OonEideration o£ objeot intended 8132 

■ Intention of Ijegielaliure — Court is not oon- 
oerned with nor is it its funotion to speoulate on 
what intention of Legislature could more prob- 
ably be — Only when lacguage admits of several 
aonstruotiona, that Court *may accept one in 
preference to other 3S9 g 

— ... Construction harmonising with aubiect and 
object of enactment — Preference to (SB) 378® 
Remedial Acts — Beneficial cbnafernction 

(SB) 3786 

Statute is always spes^ing (SB) S78c 

Land tenures — Service tenure — Liability to 
attachment — Oivii P. 0. (1908), 8. 60 (1) (f) — 
tenancy Laws — Orissa Tenancy Act (II [2] of 
1918) 8. 192 (SB) 2406 

Limitation Act (IX [9] of 1908), S, 74— See 

Cattle- trespass Act (1871), S. 20 40£Z 

S. 18— See Civil P. 0. (1908), 0. 21. R. 90 

149 


Madras Local Boards Aot (contd,) 

106 and 2^3 — OtTenoe of not obtaining 

Uoence for plying Motor Vehicle on hire daring 
quarter January. March 1944 ij continuing ofieoce 
— Offence can be committed even on Lab dn-v of 
the quarter (SB) if 

— S. 166 — Order sanctioning proaeoution, not 
referring accused by name, but as * Secretary of 
0 attach Motor Association" — Acou -ed admitting 
ownership of vehicle in question and that he 
plied it without licence — Non- mention of bis 
name in sanction, held immaterial and Had not 
prejudiced accused (SB) If/ 

S. 166 (l)(a} (As amended by Art (Xi 

[ll] of 2930) — Scope — Plying for liire (SB) le 
223— See ibid. S. 166 (SB) If 

Madras Survey & Boundaries Act i VIII [ S] 
of 1923 K Ss. 13 (0 14: — Rival claims to ))lot 
of land — Effect 268 

S. 24— S<s0 ibid, S. 13 268 

Motor Vehicles Act < IV [4] of 1939 '—See also 
Government of India Aat (1936), S. 107 ( ) 

(SBl id 

S. 42— See Madras Local Boards Aot {XIV 

[14] of 19 to). S. 166 (SB) la 

Ss. 44 3) (a) and (4) and 45 — Sco 6 of 

sections — Resolution of P. T. A. L>/- 8 10-1947 


Art, 220 ^Holder of office in poBseesion 

thereof — Interference with hie performance of 
duties — Each interference gives freeh cause of 
action— He may abide hia time 3426 

Art. 134* A — Starting point 255c 

Art. 142 — Po8383sion — What is 188 (2)a 

Art, 142 — DispoBseasion — Meaning of 

183 {2)c 

Arts, 142 and 144 — Discontinuanee— Mea- 

ning of — Adverse posseesion — Hostile intention — 
Payment of house tax 19^^ (2)d 

Arts. 142 and 144 — Adverse possession — 

Essentials — Landlord and Tenant — Non-trans- 
ferable holding transferred — Possession of trans- 
feree for over 12 years, without landlord exer- 
oising his right of re-entry — Transferee acq lires 
tenancy rights by adverse possession 285 

Arts. 142 and 144 — Shebait —Adverse 

poBsession against deity — Possession of a ebebait 
is in accordance with the title of the deity 2566 

ArU 144^See also ibid, S. 142 183 (2)d 

— -Art. 144 Adverse poseession — Possession 

is not adverse if it can be referred to lawful title 

183 (2)6 

Art. J44— Tacking 24Hd 

I ■ Art. J44— Grant of Melwaram right 248c 
Madras Local Boards kotfXJV [14] of 1920) 
*~^se also Government of India Aot (1936), 

B. 107 (1) (SB) Id 

—^5 . 166 See also Motor Vehicles Act (1989), 

84 184 (4) (BB) Ic 

^***i^. idd— Provisions are not repealed by im- 
^itlon by fl. 42, Motor Vehicles Act (1939) — 

If I^OVornment of India Aot (1986), B. 107 (SB) la 

•i- t 

■ Kr:: y _7n •.! 


— Validity 81a 

~S. 44(3} (a) and (6 ) — Power to take over 
inter.distrioc route — Delegation to chairman, 
P. T. A — Absence of rules under sub 3 (5) — 
Resolution D/ 15 1 ll 46 — Validity 816 

S. 45 — See ibid, S. 44 (3) (a) bla 

Ss. 57 (4) and 64' f ) — Objection to grant 

of permit filed after period fixtd by S, 57 (4) is 
over — Such person, if has right to appeal 81 r 

S. 64 — See Constitution of India, Ait. 226 

Sid 

-S. 6i (f) — See ibid, S 57 (4) 81c 

S. 134 (4) — Section 166. Madras Local 

Boards Act vXLV [14] of 19iJ0) deals with fees 
and not with taxation of Motor vehicles: (SB) 3 c 

Orissa Essential Articles Control and Requi- 
sitioning (Temporary Powers) Act f//iy of 
1947) - Act if ultra virei as being contrary 
to S. 297, Government of India Act — Govern- 
ment of India Act (198-^0. 6. 297 (1) 2846 

S. 10 — See Orissa Live Stock (Ooutrol of 

Movement and Transactions) Order (1947), Cl. 3 
• 284c 

Orissa General Glauses Aot ^I[l] of 1937 j, 
S. 2 (17 j — 'ea Oris-a Hindu Religious Eodow- 
ments Aot (IV [4] of 1947) 8- 59 (3) 2306 

Orissa Hindu Religious Endowments Act TIK 

[4] of 1939) as amended by O'tnsa Act (XXXI 
1 31 f of 194718. 69(3)^Qood faith — Disobe- 
dience of injunction — Trustee when protected— 
Orissa General Clauaes Aoti (1 [l] of 1987), S. 2 
(17) ^ 2306. 


iO 
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Orissa Hindu Religious Endowments (Amend, 
ment) Act (XXXI iSlf of 19 i7), $. 3 (1)— 
Applies to salt which has already been instituted 
and is pending at commencement of Act — Suit 
instituted after amendment ia not considered to 
be stayed 339it 

— -S. S (l '—What is intended to be stayed is 
the trial of suit challenging validitv of Cotnmr’s. 
order and not all proceedings — Court can pass 
interlocutory order of injuncbion for ends of 
justice — [Per Ray C. There ia no distinction 
between stay under S- 10, Civil P. C. and stay 
under this section] — Civil P. 0. (1908), S. 10 

339i 

Orissa House Kent Control Act (V [d] of 
1947} — See under Houpgs and Rents 
Orissa House Rent Control Ordinance (^71/ 
[3/ of 1946) — See under Houses and Rents 

Orissa Ken^u Leases (Control and Distribu. 
tion t Order ( 1949)) Para, VIl — Essence of offence 
under — Places in same unit but route passing 
through another unit 857 

Orissa Live Stock (Control of Movement and 
Transactions) Order (1947), CL 3— Prepara- 
tion and attempt — Distinction — What consti- 
tutes attempt to commit offence under Ol. 3 

Orissa Bseectial Articles Control and Requisi- 
tioning (Temporary Powers) Act ([ [l] of 1947), 
S, 10— Penal Code (i860), S. 511 284c 


Orissa Maintenance of Public Order Act (X 

[lOi of 19yO) — See under Public Safety 

Orissa Money Lenders Act (III [3] of 1939) 
— Sab under Debt Laws 

Orissa Temple Entry Act (1946), S. 6— Re- 
fusal on part of pujari to open temple doors after 
puia and after Deity has been sent to sleep — If 
offence under S. 6 146 

Orissa Tenancy Act (II [2] of 19l8)^See 

under Tenancy Laws 

Orissa Tenancy (Amendment) Act (FI7Z [8] 

of 1938) ^See under Tenancy Laws 

Orissa Tenancy (Amendment) Act (X [lo] of 

1946) — Sea under Tenancy Laws 

Partition Act (IV [4] of 1893), S. 4 flj— De- 

fendant, if can avail of provisions of section: 180 

Penal Code (XLV [46] of 1860), Ss. 41 S 42 
— Oriasa Essantial Articles Control and Requisi- 
tioning (Temporary Powers) Act (I [1] of 1947) 
and Orissa Livestock (Control of Movemrut and 
Transactions) Order (l947) are covered by sec- 

284(Z 


S. 42— See ibid, S. 41 


« 


284d 


A & u u 

S. 53 — See aUo Constitution of India, Art. 

. . 269 

S. 53— Conviction, if must follow punish. 

ment— Criminal P C. (1898), B. 82 284/1 

S. - Mistake of law— Meaning— Mistake 

of faut— Hens rea— Error of mixed queatiou oi 
law and fact 

S. f'9_(5aest;ion of juakifioation of offence-! 
<juiding rules 


Penal Code (eontd.) 

S. 79 — Burden of proof — Evidence Act 

(lb72{), S. 105 284? 

Ss, 86, 300, 304 — Offence by drunken 

person — Presumption as to guilty intention 

Law discussed — Accused held capable of forming 

necessary intention to constitute murder 3545 

Ss. 100, 304 — Murderous attack — -Right of 

private defence 2456 

Ss. 145, 188 — Trial for offences under 

Non-compliance with S. 195. Criminal P. 0., in 
respect of offences under S. 188 — Conviction 
under S. 188 set aside— Conviction under S. 145 
held did not stand — Criminal P. C, (l898), S, 195 


846 

S, 161 — Evidence — Tainted evidence of 

decoy witnesses — Necessity of independent cor- 
roboration — ^Evidence Act (1872), S, 114 2316 

* S. 161 — Bribe giver whetheraccomplice— 

Evidence Act (187ii), §8. 114, 138 297« 

S. 161 — Evidence — The mere banding over 

the notes will not adequately prove that they 
were paid as bribe — Proseoution either fails or 
succeeds according as it is proved that the notes 
were paid as bribe or nob — Evidence Act (1872), 
S. S 297c 

' S. 188 — See also ibid, S. 145 846 

-S, 186 — Complaint bv public authority is 

essential — Criminal P. 0. .(189^), S. i95 — Cri- 
minal Law Amendment Act (1932), S. 10 84a 

S, 3OOSe0 also ibid, S. 86 3546 

' S, 300 — Murder trial — Seizure of blood- 
stained articles — Seizure made a week after 
alleged murder — Blood stains disintegrated and 
their origin not detectable — No value can be 
attached to this evidence 53a 

-S. 300 — Murder — Circumstantial evidence 

58« 

S. 300 —Motive 53/ 

S. 3oO — -Murder — Terrific blow on head 

fracturing skull like cocoanut shell resulting in 
death — Inference is that person who gave blow 
either intended to cause viotim's death or else to 


cause, Such bodily injury as would be soffioient 
in ordinary course of nature to cause death: 354a 

.S', 304— See (1) ibid, S. 86 3546 

(2) ibid, S. 100 2466 

Ss. 340, 342 — Wrongful confinement — 

What amounts to — Escape open to person con- 
fined — Confinement is not wrongful^ — Confiner 
being able bodied, robust and strong man as 
against lean and thin person confined — Escape 
cannot be said to be open 1426 

S. 342 -See ibid, S. 340 1426 

S. 366— Intention of compulsion to marry 

142a 


S. 895 — See also Criminal P. 0. (1868), 

S. 164 71^ 

■ ~S. 395 — OoDviotion of less than five persons 

— Twelve persons put on trial — Nine of them 
acquitted and three cOnvloted — Donviction held 
was proper 71 „ 
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Pon&l Code (contd.) 

— S, $11 — S«a Oriasa Live Stock (Control of 
Movement & Transnotions) Order, 1947, CL 3 

wk i« 234c 

PoUoB lot (y [5] of ( mi ), s. 3()— Thioi- ougll. 

Ure— Meaning— Oompariaon with public place— 
Words and Phrases 61 

PlMOodentS— Practice— Orissa High Court— In 
matters of court. fee praobica of Patna High Court 
should be followed 106 

— —Obiter — Ratio decidendi 716 

PreYentive Detention Act (/r [4] of 1950) 

under PubLio Safety 

PUBLIC SAFETY 

Odssa Maintenance ot Public Order Act (X 

[lOj of 1960), Ss, 2 (l) (h) and 5— Proviaions, 
if void under Arts. 13 (2) and 21 of Oonatitation 
— Constitution of India, Arts. 13 (2), 19 (l) (d) 
(e) and (6) and 21 86 (t. 

S. 3— 5ee ibid, S. 2 (l) (b) 86fi 

PreventiYe Detention Act (IV [4] of 1950) 

— After expiry of detention under Orissa Act, 
detenu can be detained under Central Act on 
same grounds 21a 

——— Grounds under, for detention have no wide 
divergence from those under Orisaa Act which 
was in force— Satisfaction of detaining authority 
under Orissa Act on previous occasion cab be 
relied on for aatisfacfcion of detaining authority 
under Central Act — It is not for Court to decide 
what will be particular period of detention 

■Vagueness of grounds — ^Tests of vagueness 

27c 

'5. T — Grounds vague and untrue — Detention 
held unjustiaed— Criminal P. 0. (1898), S. 491 

20 

'S. 7 — Grounds of detention — Inauffioienoy 
— Distinction between grounds & facts — Groanda 
stating that detenu was hoarding food grains for 
selling in black market — Sources of information 
not disclosed — Sufficiency- — Cbnstitution'of India, 

Art. 22 (6) 251a 


Record of Rights — Entry in— ‘Jagiri ghenan 
twianoy— Expression 'Jagir' may mean resum* 
able service tenure but when used in conjunction 
wth word 'ghenan' makes such tenancy herit- 
able and transferable without permission of 
landlord and as such it cannot be held to be 


re 



240c 

’Entry in — Tenant recorded as ‘sthitiban^ 
'^^^ jote that low rental was fixed because of 
SQtviOj^ rendered by him to landlord — Meaning 
®*'1^*^®8umptive value of entry — Tenancy laws 
Tenancy Act (II [2] of 1913), Ss. S (23). 

240e 

^ , Act (XVI [16] of 1908), S. 49, 

Evidence Act (l872) B, 32 337a 


11 

Sonepur State Code (Yol. 1) Bhumi Bidhi 

Rules— also A-l ministration of OrisBu States 

Order (1043 ), Ss. 10, 12 10)6 

(Corrected upto Auff 1930), Hr. and 2 S— 

Transfer of occupancy holding without consent of 
Gountiiv— Validity of transfer —Rights of trans- 
feree — Tenancy Laws — Orissa Tenanev Vet fll 
[3] of 1913), S. 31 ‘ loirt 

Specific Relief kt^id [lUf 1877), Ss. 21, 27 
— Contract; of sale by guardian on behalf of 
minor — Effect 351 

.S 27 — See ibid, S. 24 351 

.8. 42 — Declaratory suit for proper construe. 

tion of statute is maintainable (Naraainibam J.) 


^42c 



S. 42— Suit in Civil Ot. for mere declara- 

tion, where giving of conseiuenbial relief falls 
within exclusive jurisdiotion of Revenue Ob. is 
maintainable 340/7 

Succession Act (XXXIX [39 j ofn925), s 222 

See Evidence Act {■i.s72), Ss. 101 So 103 

236a, 2366 

TENANCY LAWS 

Bengal Tenancy Act (VIII [S] of 1885), S. 22 
(2 ) — See Tenancy Lavs — Orisaa Tenancy Act 
(ri [2] of 1913) S. 26 (2) 233 

C P. Tenancy Act (XI [11] of 1896), Ss. 56 d 
58 — Dismissal of Nariha (village servant) on his 
failure to perform duties — Held on construction 
of wajib-ul-arz & Ss. 5t>, 58, that Lambardar & 
Panchas have a right to dismiss — It is not how- 
ever, an unfettered right — Actual ejectment of 
Nariha from holding is done by Revenue Officer 
after lambardar & panchas have passed diemissal 
order — Though no appeal lies against dismissal 
to Revenue Officer & though there is no necessity 
of confirmation of dismissal, Revenue Officer 
must see that dismissal is lawful when his juris, 
diction is invofeed for ejecting the Nariha— When 
dismissal would be held to be unlawful stated 

.5. 58 — See ibid S. 56 342a 

S. 97 — Suit though technically between 

landlord & tenant having nothing to do with 
relationship of landlord & tenant — Suit merely 
for declaration on question of interpretation of 
S. 68 & wajib-ul-arz — Suit is maintainable in 
civil Court. g42/ 

C. P. Tenancy Act ( l [i] of 1920), S. 45 (l)^ 

Sale of village for arrears of land revenue Occu- 

pancy rights in sir lands — Acquisition of by 
propentor— W^ithdrawal of balance by proprietor 
—If extinguishes those rights— Evidence Act 
(1872), S. 115— C.P Land Revenue Act (XVIII 
[18] of 1881), S. 108 (o) 95 / 

DMfisa Tenancy Act flZ (2] of Lease 

held agricultural one & governed by Tenancy 
Law & nob by T. P. Act (1882), S. 117 mM 

Ss. 3 (IS) and 74 — Cess is not rent Decree 

for cesB against estate holder — Execution sale 

Estate does not pass to purchaser’ 606 


12 
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Tenancy Laws—Orissa Tenancy Act {eontd.) 

S, 3(23f — Sfifl Record of Rights— Entry 

in 240e 

S. 2Q ^2 ) — Parchase of ocounaacy land by 

co-sharer proprietor prior to 1913 — Bengal 
Tenancy Act (VIII [8] of 1885) S. ii2 (2) 233 

— -S 26 (2 ' — Nature of right or interest under 
— Purchase at revenue sale 359 

S. 28 — See Record of Rights — Entry in 

2406 

S. 3 1 —See also Sonepur State Code (Voi l), 

Bhumi Bidhi Buies (Corrected upto Aug. 19-^9), 

Rr. 22 and 23 101a 

S. 31 (af> amended in 1938) — Transfer of 

occupancy holdiag — Service of notice of transfer 

on landlord if essential for validity — Subsequent 
rent sale behind back of traneferee — Effect: 186a 

S. 31 I as amended in 1936 ) — Object of 

notice Ijjgc 

*3. 31 (1) (as amended in 1938) — S. 31 (1) 

overrides S. 64, T. P. Act— T. P. Act (1882), 
S- 54 11^ 

S. 31 ^6) (as amended in 1938) Mortgage 

sale ot occupancy holding — Non-servioe of notice 
under S. 31 (5)— Efftcc— Subsequent rent sale 

behind baeli of prior auction purchaser Title of 

prior purchaser if affected 1866 

Ss. 31 d and 83 — Section if redundant 

186e 

S. 31. B Explanation — Scope Words of 

explanation are wide enough to apply to all 
transfers whether made prior to anaendment of 
IQi'lS or after it — It should not be restricted to 
pr6-1938 transfers merely becaU'te it appears as 
explanation tj S. 31 B; (Per Narasimham J.) 

^ iSfiff 

S. 74— See also ibid, S. 3 (16) 606 

S. 74 — Chirge under — Execution proceed- 
ing- S. 52 T. P. Ait. if attraeted~T P. Act 
(1882), Ss 62 and lOO 41^ 

S 83 — See also inid, S. 31. A 186e 

u, 83 — Section emphasises absolute charac- 
ter of transfer of an occupancy holding by a 
raiyat by declaring the transfer! e jointly and 
severally liable to landlord for arrears of rent 
prior to transfer — Landlord is bound to implead 
transferee in bis suio for recovery of arrears of 
rent - B. 83 thus efifeotively safeguard’s interest 
whether notice of transfer is served on him or not 


S 117 ^8)— Presumption as to correctness 

Earlier entry if by itself sufficient to rebut pre- 
sumption of correctness of later entry 240^ 
— S. 192— See Land Tenures — Service Tenure 

S. J97— Scope lie/ 

S. 2i9_Traa9fer ot holdiag after reat de- 
cree- Holdiag, if oaa be eold in exeoutioa in 
absence of transferee 4j^ 

lT. in posaefsion under 

o. 225— Liability of — T, P. Act (1882) S 76 

Trn8 taAot(l 88 l), Sa. 90&95 ' ’ 300 


Tenancy Laws — Orissa Tenancy Act ( contd.) 

jS. 232See Record of Rights — Entry in 

240« 

S. 236 — Dar-Chandnadari right — Transfer- 
ability (SB) 168a 

S. 236 as amended by Aot (X[l0] of 1946) 

— Section is retrospective 262/i 

Orissa Tenancy (Amendment) Act (VIII [8] of 
1938), tS 31 — Notice — Object 4l6 

S. 31B — Transfer of occupancy holding in 

permanently settled estate without consent of 
landlord 273 

Orissa Tenancy (Amendment) Act (X [ 10) of 

^946). S, 3 (SB) 153d 

S. 3 — Scope of — Retrospective operation 

(SB) 153^ 

- — Ss» 3, 4 — Applicability of Act to Dar- 
Ohandnadari lease — T. P, Aot (1882). S. 117 

(SB) 153 A 

S, 4Se$ also ibid. 8. 8 (SB) 163/t 

S* 4 — Scope of — Restrospective oper^sion 

(SB) 153a 

S, 4 — Scope oi (SB) 163/ 


Transfer of Property Aot (IV [4] of 1882 )t 
S, Sa — See also Tenancy Laws — Orissa Tenancy 
Aot (II [2] of 1913), S. 74 41c 

S, 62 — Charge decree for maintenance — 

Ltoree remaining unsaCisffei — Purchaser of pro- 
perty charged is bound by decree by virtue of 
S. 52 306c 

S 54 — See Tenancy laws — Orissa Tenancy 

Act (II [2] of 1913 as amended in 1938), S 81 
(1) 11a 

S, 58 — See Debt Laws— Orissa Money Len- 
ders Act (III [8] of 1939), S. 17 147 

— S, 58 (c), Third condition — Sale or mortgage 
— Pjstponement of mutation — Covenant for re- 
fund on dispossession — Construction in case of 
ambiguity — S. A. 41 of 1946, OVBREULED 

(FB) 362a 

S, 58 (o), conditiont one and two — Sale or 

mortgage (FB) 3626 

™ — S. 58 (c) — Sale or mortgage — Delay in 
filing suit f jr redemption (FB) 362c 

S. 58 (c) — Sale or mortgage 

(FB) 3624 

$. 76 — See Tenancy Laws — Orissa Ttnanoy 

Act (II [2] of 1918), S. 225 800 

S. 98 — See Debt Laws — Oiissa Money 

Lenders Aot (III [3] of 1939), S. 17 147 

— o 100 — See renancyLawa — Orissa Tenancy 
Aot (If [2] of lbl8), S. 74 41c 

—S. 106 — Annual rent fixed — Building on 
land — Tenancy is not from month to month 

282a 

o, 106— Lease on annual rent — No register- 
ed dcoument ^ Tenant is tenant at will — Tenancy 
commencing from before T. P. Act-»- Tenancy is 
not tenancy at will 262/ 
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T. P. Aot(cofii(iJ 

5. 106 — Tenant in posaegeion for 70 years 

paying uniform rent — Apart from question of 
nature of tenancy whether agricultural or not 
tenancy cannot be terminated without proper k 
reasonable notioe 26 

S, 2i7 — See (l) Tenancy Laws — Orissa 

Tenatioy (Amendment) Act 
(X [10] of 1946), B. 8 

(SB) 163/i 
(2) Tenancy Laws — Orissa 
Tenancy Act (II [2] of 
1913) 262(i 

S. 1^6 — Revocation of gift — Mistake of law 

1320 

Trust — Constitution of — Trust, if fails for want 
trustee — Test of completeness — Voluntary deola. 
ration of trust when binding 132a 

Charitable purpose — Study of karmakanda 

1326 

One of conditiong not executed — Validity of 

trust l32c 

Person, if may both be trustee and ceatui 

quG trust 132d 
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Tmst (contd,) 

Congtitiition of — Oommunioation to trustee 

— Trust, if affected by trustee's refusal or inability 
to act 1 320 

Revooability 182/ 

Charitable gift — Particular application of, 

postponed — Failure of purpose — Doctrine of 
cypres 182A 

Property capable of being ascertained .1 32/ 

Validity and compUteness — Question of in- 
tention 182/ 

Trusts Aofcf/J [2] of 1882). S. 82- See Benami 

22c 

5'. 90 — See Tenanov Laws — Orissa Tenancy 

Act (II b] of 1918), S. *226 800 

S', 95 — See Tenancy Laws — Orissa Tenancy 

Act (1 [2] of 1913). S. 225 300 

Words and Phrases 

Sec (1) Government of India Act (1935), Seh. 
Vll, List 2. Item 21 116 

(2) Hindu Law — Religious Endovraient 

256a 

(o) Hindu Women's Right to Property 

Act (ly37). S 3 112) (SB) 37«0 
(4) Police Act (1861), 8. 30 61 
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CASE OVERRULED IN A. L R. (38) 1951 ORISSA 


second Appeal No. 41 of lOiStOri.) 


Overruled iii A. I.R. (38) 1951 Orissa (C, N, 87) 3G2 (FB). 


THE 

ALL INDIA REPORTER 

Orissa High Court 

1951 


^ A. I. B* (38) 1851 OrlsBa 1 fC. N. 1.] 

SPECIAL BENCH 

Bay C. J., Jagannadhaoas and 
Kabasimham JJ. 

Bcmvi Chandra Misra^ Petitioner v. Presi. 
dentt District Boards Gan jam — Opposite Party, 

CElminal Bevn. Peto. Mo, 42 of 1949, D/- 21-d~1950. 

*i(a) Madras Local Boards Act (XIV [14] of 
1920), S, 166 — Provisions are not repealed by 

implication by S. 42, Motor Vehicles Act (1939) 

Goverameat of India Act (1935), S. 107, 

Section 166, Madras Looal Boards Act, is conoorned 
with safegaardiag the publio toads whereas the Trans' 
port AuthoritieB in S. 42, Motor Vehicles Acts, are 
oonoerned with the regulation of traffi.o in the interesta 
of pnblio safety aod conTenienoe. Thus when the objects 
of S.43 of the Central Act and S. 1S6 of the Madras 
Act are entirely didarent though there is overlapping 
of the tanetiona of the two bodies to some extent, the 
qaeation of the provision of a later statute repealiog by 
impiioation the provision in an earlier statute does not 
avlM. Moreover, when the Central Legislature passed 
the Central Aot in 1939 they were folly aware of the 
existenoe of 8, 166 of the Madras Act and if their In- 
tention was really to repeal the same they would have 
sorely expressly said so in S, 134 which deals with 
^Bepeal*. [Paras 9, 10] 

It is therefore possible for an owner of a motor 
vsmole plying for hire to comply with both the pro- 
visions. [Para 15] 

Dm Jt — The ''authorisaiion** which a permit holder 
^ss nnder S. 42 (1), Motor Yehioles Aot, 1939, is not 
in the natnie of a *'tight,'* aa vesting in the permit 
bolder a “right'* in or over the road. To so oonatrae, 
it wonld interfere with the etatat^ry ownership of road 
vested in the Dietilat Board nnder 3, 60, Madras 
weal Boards Act, from which is implicit the Board's 
duty to kcwp the road in repair and the right to Impose 
snob reatrictlons aa may be necessary in the interesta 
of proper maintenance of roads. It S, 42 was not 
eooohed in negative term but gave a positive right, it 
2|hald have been a matter (or oonsideration whether 
•p* ^iRbt BO given would to that extent override the 
right ol the Local Board to the road. [Para 21} 

Anno. Motor Veh. Act, S. 42 N. 1. 

M Interpretation of Statutes— Repeal by impll- 

CAUqIII, 

19^1 Oiijito/1 A 2 


Repeal by implication should not be inferred unless 
there is no other way out. One of the tests to be 
applied in deciding whether an earlier statute is repealed 
by a later statute is whether both of them oan stand 
together and their provisions obeyed to the full extent. 
There is no i neons istenoy when it is possible to obey 
eaoh without disobeying the other. [Para 11] 

(c) Motor Vehicles Act (1939), S. 134 (4) _ Sec- 
tion 166, Madras Local Boards Act (XIV [14] of 
1920) deals with fees and not with taxation of 
Motor vehicles. 

SeotiOQ 166 of the Madras Act ia a provieion dealing 
with 'fees' and not with 'taxes' and coosetjuently no 
neceesary implication oao be drawn about Its invalidity 
from the provisions of sub-a, (4) of S. 134, Motor 
Vehioles Aot. 

(Diatiuction between tax and fees pointed out.] 

[Para 13] 

Moreover the subject “Taxes on vehicles suitable foe 
use on roads, whether mechanically propelled or not 
inoludtng tramcare’’ was made an exolnaively provireiai 
subject by an amendment made to Soh. 7, Government 
of India Act, 1935, by Parliament in the India and 
Burma (MisOclIaneong Amendments} Act, 1940 (3 i& 4 
Geo, VI Cb. 5) and a new item 48‘A was inserted in 
List II of that schedule which by S 17 fl) of that Act 
was given retrospective e6eot, in conEequence of which 
all statutes dealing with taxation of motor vehicles that 
were in foroe prior to the commencement of the 
Government of India Act, 1935, would oontinue in 
force after its commenoement an til repealed or amended 
by a competent Legislature. (See S. 292, Govt, of India 
Aot). 

Moreover sab- a. (4) of S. 134, Motor Vehicles Aot, 
was omitted by S. 22, Motor Vehiolea (Amendment) 
Aot 1942 (Act XX [20] of 1949) and it is no longer in 
S. 134. [Para 13] 

(d) Government of India Act (1935), S. 107 (1) _ 
Repugnancy between Madras Local Boards Act 
(XIV [14] of 1920) and Motor Vehicles Act (1939J_ 
S. 107 (1) has no application. 

By yittue of the definition in S, 311 (2), Government 
of India Aot, only those laws that were made by the 
Provincial Legislatures constituted under the Govern- 
ment of India Aot, 1935, would come within the 
definition of 'Provincial law* within the meaning of 
S. 107 (1). The Madras Local Boards Aot (1920) being 
an Aot of 1920 passed long before the commencement 
of the Government of India Aot, 1935, would be an 
exisllDg 'Indian Law* and not a 'Frovinolal law,' The 
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Central Act ot 1939 (Motor Yehiclfs Act) would be a 
‘Federal Ijhw’. Heuco the repugnancy, between these 
two Acts, if any, ia between a provision of an existing 
‘Indian Law* on the one hand and a provision of a 
‘Federal law’ on the other and not between a provision 
of a 'Provincial law' and a proviaicn of either a ‘Federal 
law’ ot an eiisling 'Indian law’. Section 107, Govern* 
ment of India Act, 1935. has absolutely no application. 
It there is such a repugnancy between an existing 
‘Indian law’ and a Federal law such repugnancy 
should be resolved in accordance with the general 
prinoiples relating to the consi ruction of statutes and 
not bv any provi.'-ion of the Government of India Act, 
1935. 

(e) Madras Local Boards Act (XIV [14] oS 1920) 
as amended by Act (XI [11] oi 1930) S. 166 (1) (a)- 
Scope — plying for hire. 

Section l66 as amended by Act XI [II] of 1930 is 
comprehensive of every kind of purpose to which the 
District Board road is put. Therefore even the run* 
ning of a motor vehicle which is engaged on hire over 
the District Bmvd toad would amount to 'use' of the 
road within (he moaning of that section, [Para 16] 

(f) Madras Local Boards Act (XIV [14] of 1920), 
Ss* 166 and 223 — Offence of not obtaining licence 
lor plying Motor Vehicle on hire during quarter 
January-Marcb 1944, iscontinuing offence — Offence 
can be committed even on last day ot the quarter. 

[Para 17] 

(g) Madras Local Boards Act (XIV [14] of 1920), 

S. 166 — Order sanctioning prosecution, not refer- 
ring accused by name, 'but as "Secretary of Cuttack 
Motor Association" — Accused admitting owner- 
ship of vehicle in question and that he plied it 
without licence — Non-mention of his name in 
sanction, held immaterial and bad not prejudiced 
accused. [Para 17] 

R. K, Das — for Peiitioneri D. Sahu — for Oppo- 
site Par\,y, 

NaraBimham J. — This petition is against 
the iudgment of Sri Priyaaath Sarkar, Magis- 
trate, let class, Berhampur, coDvioting the peti. 
tioner under S. 207, Madras Local Boards Act. 
1920, for contravention of S. 1C6 of that Act and 
sentencing him to pay a fine of Es. 50 in default 
to undergo simple impeiaonment for one weak. 
The learned Magistrate also passed an order 
under B, 212 of that Act directing the petitioner 
to deposit the full licence fee of Ks, 286 plus 
coat to the District Board of Gan jam. 

[2] The petitioner is the owner of two motor 
buses NOS. 0. R. c. 107 and o. R, o. 116 which 
were plying for hire between Cuttack and 
Berhampur in January* March 1944. He had 
obtained a permit from the Regional Transport 
Authority for plying the vehicles on the road 
from Outtaok to Berhampur during the said 
period bub he did not obtain any licence from 
the Gan jam District Board as required by 
B, 166 U) (a), Madras Local Boards Act, 1920, 
(hereinafter referred to as the Madras Act), The 
President of the District Board, therefore, sanc- 
tioned his pioseoution for oontravention of the 

said section which was punishable under s 207 
of that Aot. 


[3] The prosecution examined only one wit- 
ness, namely, Parsuram Behera (p. W. 1), a 
clerk of the office of the Gan jam District Board, 
at Ohhatrapur who was in charge of issuing of 
licences to motor vehicles. His evidence was 
that buses Nos. o R. c. 107 and o. R. C. 116 
were plying from Berhampur to Outtaok on bite 
on the District Board road during the quarter 
from January to March 1914; that the petitionei 
was the owner of the vehicles and that be did 
not obtain a licence from the District Board for 
plying the said vehicles on hire foe the quarter 
in question. During the examination of the peti- 
tioner under a, 342, Criminial P. 0., he frankly 
admitted that he plied his buses for hire for the 
period in queetion without obtaining a licence 
from the District Board, Gan jam. 

[ 4 ] The Motor Vehicles Act, 1939 (hereinafter 
referred to as the Central Act) was passed by the 
Central Legislature sometime in 1939 and it cou- 
tains exhaustive provisions relating to the con- 
trol of motor vehicles. Chapter iv of the Act 
deals specldoally with the control of those motor 
vehicles which narry passengers or goods for hire 
or reward. Ssotion 42 prohibits the owner of a 
transport vehicle from using it except in accor- 
dance with the conditions of a permit granted 
by the appropriate transport authority. It is not 
denied that the petitioner had obtained a permit 
under that section from the competent authority 
for the period in question. On behalf of the 
petitioner, it is contended that the aforesaid 
Central Aot overrides the provisions of S. 166(L) 
of the Madras Act and that a person who has 
obtained a permit under s. 42 of the Central Act 
need not obtain a licence from the District Board 
under s. 166 (l) of the Madras Act. 

[6] Material extracts from the two sections 
are quoted below. 

Sec/ion 42 (1) of the Central Act — • “No owner of a 
transport vehicle eball use or permit the use 0 ! the 
vehicle in any publio place, save in aocordance with 
the condition 0 of a permit granted or oeunte reigned by 
a Regional or Frovinoial Transport Authority antho* 
rising the use of the vehicle in that place in the 
manner in whieh (he vebiole is being used." 

Section 166(1) of the Madras Aci—“NoperBon shall 
use ; (a) any motor vebiole for hire, or (b) any motor 
lorry, on any public road in a district, except on a 
licence obtained from the President of the Diatiiot 
Board." 

f6] Tbs Madras Act with its several subse- 
quent amendments continued to remain as the 
law in force in Ganjam District in the year 1944, 
In 1931 the Madras Legislatace passed another 
Aot known as the Madras Motor Vehicles Taxa- 
tion Act, 1931, abolishing the levy of tolls in the 
Presidency of Madras and also the levy of taxes 
on motor vehicles by local bodies and providing 
for taxation of motor vehicles by the Provincial 
Government at certain stipulated rates. In sob. i 
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to that Act tboro wero several provieions dealing 
with oonfeqaential amendmente made to tha 
Madras Aot bo as to bring it in oonformity with 
the Madras Motor Vehicles Taxation Aot. But 

00 far as S, 166 of the Madras Act was ooncerned, 
there were no consequential amendmenta, appa. 
rently beoause the Madras Legislature thought 
that the seotion dealt with the issue of licences 
on payment of fees and not with levy of taxes 
on motor vehicles. Ooneequently, s, 16S of the 
Madras Aot, and the provisions of the Madras 
Motor Vehicles Taxation Aot continued to exist 
aide by side in Ganjam District. 

[7) Prior to the passing of the Central Aot in 

1939, the Motor Vehicles Act, I9i4 (Act viii [ej 
of 1914) and the rules framed by the Madras 
Government under that Act known as the Madras 
Motor Vehicles Rules. 1923, remained in force in 
Ganjam District. Under these Rules motor 
vehicles plying for hire were required to take 
permits from certain specified authorities. But 
in R. BO (a) (i) (ii) of those Rules it was expressly 
provided that no permit should be granted 
unless the applicant produced satisfactory evi- 
dence that be obtained the licence under g. 166 
of the Madras Aot. .Therefore by virtue of this 
express provision an owner of a motor vehicle 
plying for hire was made aware of the necessity 
of obtaining a licence from the District Board 
under S. 166 of the Madras Act in addition to the 
permit from the appropriate authority under the 
said Rules and no doubt about the necessity of 
complying with both the statutory provisions 
could ever arise. But, soon after the passing of 
the Oentral Act in 1939, the Government of 
Orissa framed a new set of rules known as the 
Orissa Motor Vehicles Rules, 1940, which replaced 
the Madras Motor Vehicles Rules, 1923, in Gan. 
jam District. In the Orieaa Motor Vehicles Rules, 

1940, however, there was no provision correspond- 
ing to E. 80 (a) (i) (ii) of the Madras Rules requir- 
ing compliance with s. 166 of the Madras Act 
also before granting a permit under the Central 
Act. Whether this omission was due to oversight 
or to some other reason it is difiSoult for ua to 
Bay at present. But Mr. Das on behalf of the 
petitioner, urged that the Orissa Government 
deliberately omitted any reference to a licence 
under s. 166 of the Madras Aot iu their Rules of 
1940, beoause they knew that that seotion was 
ropealed by implication with the passing of the 
Oentral Act. But in considering the purely legal 
QQBBtioD regarding the implied repeal of an 
terlier enactment by a later enactment the action 

01 the Provincial (Government in omitting any 
vefetenoe to the earlier enactment in the Rules 

^ them under the later enactment is 
* ’^BoWve guide and the whole question has 
|0 be ooDBideped is accordance with the well 


known principles dealing with intorpretatiou of 
statutes. But the petitioner can reasonably urge 
that because of this omission bo was under the 
mistaken impression that no lieeuce need bo 
obtained under the Madras Aot. This may be a 
point in bis favour at the time of considering 
the sentence. 

18] Mr, Das’a argument may be summed up 
thus \ 

(1) The provisions of the Oentral Aot which 
is a later self-contained statute dealing with 
motor vehicles must by necepsary implication 

repeal the provisions of S. 166 of the Madras 
Aot. 

(3) Seotion 166 of the Madras Act is, in gub. 
stance, a statutory provision relating to taxa- 
tions of motor vehicles even though it purports 
to deal with the levying of fees. Therefore, it 
would become inoperative after the expiry ' of 
nine months from the oommencGtiient of the 
Oentral Aot by virtue of the necessary implica- 
tion arising out of aub-g. (4) of S. 134 of the 
Central AcL 

(3) Seotion 166 of the Madras Act is, in any 
case, void under S. 107 (l), Government of 
India Aot, 1935. 

C9] The subject ‘'meobanically propelled 
vehicles” was included in the Concurrent Legia. 
lative List (item 20 of Liat la) in the Govern- 
ment of India Act, 1935. From a perugal of the 
various provisiona of the Motor Vehicles Act, 
1939, it will be clear that the Act was passed 
with the main object of controlling motor traffic, 
controlling drivers, providing for compulsory 
insurance and for securing the safety and con- 
venience of the public and developing a eo-ordi. 
Dated system of transport. Chapter iv of that 
Act deals with control of transport vehicles, 
that is to say, vehicles plying for hire or reward, 
Seotion 42 (already quoted) requires that the 
owner of such vehicles should obtain permits 
from the Regional or Provincial Transport 
Authority as the case may be. Suoh authorities 
ate statutory bodies oonafcituted by the Provin- 
cial Governments and under els. (a) to (f) of 
sub-s. (l) of S 47, a transport authority is re- 
quired to consider the interests of the public, 
the necessity of preventing unhealthy competi- 
tion among transport servioeg, the condition of 
the roads and other factors. The repair or main- 
tenance of the roads was not a matter within 
the scope of the Oentral Aot and there is no 
provision in it dealing with that subject, But if the 
provisions of 8. 166 of the Madras Act, are care- 
fully soputinised, it will be noticed that the main 
object of 8. 166 of the Madras Aot was to regulate 
the use of public roads by motor vehicles plying 
for hire, by issue of lioenoea, so as to safeguard 
against excessive wear and tear of the roads 



4 Orisea Rama Chandra v, Dist. Board, 

and also to provide for repaira to suoh toada. 
Licence fees were added to ibe District Fond 
under R. 5B (3) of Scb. v to that Act and one 
of the main purposes for which tbe District 
Fund may be utilised was the repair and main- 
tenanco of public roads vesting in tbe District 
Board (see S. 112 (1) (i) ). The regulation of 
traffic with a view to provide for the convenience 
of passengers or for preventing unhealthy com. 
petition amongst rival transport services was not 
the function of the District Board. It is true that 
there is overlapping of the functions of the two 
bodies to some extent, but in essence, the District 
Board was concerned with safeguarding the 
public roads whereas the Transport Authorities 
were concerned with the regulation of traffic in 
tbe interests of public safety and eoavenienoe. 
Thus when the objects of S. 42 of the Central Act 
and S. 166, Madras Act, are entirely different 
and these statutory provisions are meant for 
different purposes the question of the provision 
of a later statute repealing by implication a 
provision in an earlier statute does not arise. 

[lo] Moreover, when the Central Legislature 
passed the Central Act in 1939 they were fully 
^ aware of tbe existence of 3. 166 of the Madras 
I Act and if their intention was really to repeal the 
'same they would have surely expressly said so 

|in S. 134 wbiob deals with ‘Reppal’ : 

■ * Repeal by implicatiooi is not favoured .... It is a 

reasonable presumption that tbo Legislature did not 
intend to keep really contradictory enactments on tbe 
Statute book, or, on tbe other hand, to eflect so impor* 
tant a measure as the repeal of a law without exprea- 
01 ng an intention to do so. Such an interpretation, 
therefore is cot to be adopted, unless it be inevitable. 
Any reasonable construction which oSers an escape 
from it is more likely to be in consonance with the real 
intention.” 

{Maxwell onlnterpretfiiion of Staiuiest 9th Edn. 
p. 173). In Hill V. Ball, (1876) I ex. D. 411 ; 

(45 li. J. M. C. 163), it was pointed out : 

“It is common learning that one statute may be 
impliedly repealed by a subsequent statnte necessarily 
inconsUtent with it ; but then the inconsistency must 
be 60 great that they cannot both be to their full extent 
obeyed.” 

This decision lays down that one of the teats 
to be applied is whether the two provisions 
could be obeyed to their full extent. Similarly 
in Kuiner v. Phillips, (189 1) 2 Q. B. 267 : (60 

L. J. Q. B. 505), it was observed that ; 

”a repeal by Implication Is only eSeoted when the pro* 
visions of a later enactment are so fnconsietent with or 
repngnant to tbe provisions of an earlier one, that tbs 
two cannot stand together,” 

Lord HaUbury while dieoueaing whether there 
was inconsistency between an earlier and a later 
statute observed i Where is tbe incoQSisteDoy 
if both may stand together and both operate 
without either interfering with the other ?** 
Tahanacle Permanent Braiding Society y,John 
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Knight, (1892) A. O. 298 : (62 L. J. Q. B. Ce). To 
a s milar effect are the observations of Sorat- 
ton L. J., in Flannagan v. Shaw, (1920) 3 K. B. 

96 at p 105 : (89 L. J. K. B. 168) : 

“Unless two Acts ace so plainly repugnant to each 
other, that effect cannot be given to both at the same 
time, a repeal will not be Implied,” 

In Lewis v. Btrrey, (i936) 1 oh. D. 274: (105 

L J. Ch. 38), also it was pointed out that : 

”a Court does not construe a later Act as repealing an 
earlier Act unless it is impossible to make the two Acts 
oc the two seotlcns of the Act stand together . . .” 

[ll] Thus there seems to be abundant autho- 
rity for the view that repeal by implication 
should not be inferred anlesa there is no other 
way out and that one of the tests to be applied 
in deciding whether an earlier statute is repeal- 
ed by a later statute is whether both of them 
can stand together and their provisions obeyed 
to tbe full extant. This ‘obedience test* has' 
doubtless come in for some ciiticism from tbe 
maiority of Judges in an Auatralian (3ase Clyde 
Engineering Go. Ltd. v. Cowburn, (i926) ST 
G. L. B. 466. But the point has been further 
explained by Higgins J., in that jadgment at 
pp. 503 and 604 where be points out that there ^ 
is no inconsistency when it U possible to obey 
each without disobeying the other.” In the pre- 
sent case as already pointed out the two statu- 
tory provisions have been made for entirely 
different purposes and the different statutory 
authorities who have been given powers to enforce 
those provisions have quite different functions 
to perform. Doubtless there may be some over- 
lapping on minor matters, but on eaaentiala 
their duties are quite different. Consequently 
repeal by implication should not be inferred 
especially when the Central Legislature while 
expressly providing for repeal of some other 
statutory provisions in S. 134 of the Central Aofe 
deliberately refrained from making any men- 
tion of the Madras Act. 

fl2] In Corporation of Madras v. Madras 
EUctrio Tramways Ltd., A. I. R. (18) 1931 Mad, 
152 : (54 Mad. 36i) there is an interesting 
discussion on the subject of repeal by impliea- 
tion. Though on facts that case may be slightly 
different from the present one, eoma of the 
English decisions cited therein especially Uch 
field Rural District Council v. Crohorough 
District Water Co., (1899) 2 Q, B. 664 : (68 
L. J. Q, B. 1009), Morin d Son, Ltd, v. Afavs- 
land, (1909) 1 E B. 744 : (78 L. J. E. B. 346) and 
London County Council v. District Surveyors* 
Association, (1S09) 2 E. B. 138 : (78 L. J. E. B. 
7ay), are instructive. The last case is of special 
interest in the present discussion. In that case 
the question for decision was whether there was 
an inconsistency between the Education Acts, 
1670 to 1902, on the one hand and the London 
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already shown that S. 1G6 of the Madras Aofc is 
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Building Act, 1891, on the other. The looal edu. 
oation authority for London after obtaining the 
approval of the Board of Education Uiider the 
said Education Acts began tbs oonstruotion of a 
building for use as a public Etemcutaey School. 
But it omitted to give notice of such construc- 
tion to the district surveyor as required by the 
London Building Act, 18 1, It was pointed out 
that the building regulations made by the 
Board of Education were designed in too inte- 
resta solely of the children attending the school 
whereas the requirement of notice to the dis- 
trict surveyor under the London Bailding Act, 
1891, was designed mainly in the imerests of the 
outside public and not in those of the pet eons 
using the building itself- This argument seems 
to bave found favour with Lord Alverstone G J. 
who while rejecting the contention that incon. 
venienoe would arise if two public authorities 
had concurrent jurisdiction over the erection of 
a bailding observed : 

‘‘This argament as to the oonfl’ot of jiiriadiction of 
difiereat poblio an'bocities has been addiessed to us 
in other oases, where V was sought to exelude from 
the supervision of tha distriot surveyor oertaio etruc- 
tnres wbioh were required to coroply with the regula* 
tiOD0 of the Postmaster 'Geoeral, tbe BoarC of Tiade, 
and other poblio bodies; but there is no valid reaa n 
lohy M buildinfr should not cymply with both.'* !□ the 
present ease also it was Oi^nt^-Dded by Mr. Das that it 
the District Board and tbe Transport Authorities had 
both control over the plying of motor vehicles for hire 
on oertatD routes there may be ooDflictiag orders and 
inooDveoience to the public. But as euoh control is 
exereised for difierent purposes and tber'^* is do reason 
why an owner oi a motor vebiole plying for hire should 
not oomply with the orders issued by both there seems 
to be BO justification for inferring implied repeal of 
the Impngned provision of the Madras Act, 

[13] I now taiie up tbe argument of Mr. Das 
based on 3. 131 (l) of the Oeniral Act. 8ub-s. 
fl) rang thns : 

'’Nolhiog ooDtaioed in this Act shall until the ex- 
piry of a period of nine moD'-hs from the oommenoe* 
raentof this Aut, operate to invalidate any provieions 
relating to the taxation of motor vehiolee oootamed 
in any Provinoial enamment or rules made thereunder 
in fotoe at tbe oommenoemeni of this Aot.*' 

Mr. Daa argued that by necesa iry implication 
from this Bub-seotlon it follows that but for the 
saving clause provided therein all istritutee rela- 
ting to taxatioa of motor vehicles would have 
become invalid after the passing of the Central 
Act and that tbe said sub-i^ection extended their 
life for a period of nine moo tbs only from the 
commencement of that Act. The obvious an- 
swer to this argument is that S. J66 of the 
Madras Act is a provision dealing with 'fees* 
and not with ‘taxes' and consequently no ueces- 
Iftry implication can be drawn about its inva- 
lidity from the provisions of sub-s. (4) of s. 134 
,qI the Central Act. The broad distinction be- 
ivscB a 'tax* and a ‘fee* is well known. I have 


intoudud for the limited administrative purpose 
of enabling the District Board to regulato the 
use of puolio roads by certain classes of motor 
vahiclea The fees collected by the is-iuo of 
licencoB are not meant to be a regubir source of 
revenue to the District Board, though they are 
Credited to the District Fund. A maximum is 
fixed ia Bub-a, 3 fa) so that the fees may not 
become a source of profit to tbe District Board. 
Bat it is unnecessary to discuss this question 
fun her becaueo 1 cannot accept Mr. Das’s con. 
tentioa that by necessary implication from sub- 
B, ( 4 ) of S. 134 of the Central Act all statutes 
dealing ftith taxation of motor vehicles would 
become invalid. The Mairas Motor Vehicles 
Taxation Act, 1931, continued iu force in Onesa 
long after 1944. In 1940 the Orissa Legislature 
pasred ao Act known as the Motor Vehicles 
Taxa ion (Orissa Amendment) Act, 1940 (Orissa 
Act HI C^j of 1910) amending that Act in its 
application to the ex-Madras area. Moreover, 
the 9ub)tcfc “taxea on vehicles suitable for use 
on roads, whether mechanioaliy propelled or 
nob, ioclading tramcaia’ was made an ©xclu 
aively pr.jvincial sui'jeot by an amendment 
made to the sch. 7, Government of India Act, 
1935. by Parliament in The India and Burma 
(MiscellaneoLis Amendments) Act, 1940 (3 A 4 
Geo. VI ch 6) and a new item 48 - a was insert d 
in List II of that Schedule. By 8. 17 (1) of that Act 
retrospecfc.ve effect wag given to that amend- 
ment m consequence of which all statutes 
dealing with taxation of motor vehicles that 
were in force prior to the 00 tnmen cement of 
the Government of India Act, 1935, would con- 
tinue in force after its commencement until 
repealed or amendEd by a competent Legisla- 
tore {see 5. S92). It is not necessary to snrmisd 
(at ?) present as to why tbe Centra! Legislature 
thought it necessary to enact sub-s. ( 4 ) of 8, 134 
of the Central Act. Bat it is sufficient to note that, 
that Bub.EectioD was omitted by 8. 22, Motorf 
Vehicles (Ameodment) Act, 1942 (Act2[X [ 20 ) off 
1942) and it is no longer in 8. 134. Tneiefoie/ 
re'ianoe on that sub-sfctioD seems futile. 

[ 14 ] Tbe third argument of Mr. D.is based 
on S. 107 ( 1 ), Gjvf^rnment of India Act, 1935, 
seems equaliy groundless. That sectioa merely 
Bays that if a Provinoial law is repugnant to a 
Federal law or to an existing Indian law with 
ref pact to one of the matters enumerated in the 
Concurrent Legislative List then the Provincial 
law to tbe extent of that repugnancy shall be 
void. The definition of tbe expression ‘Provin- 
cial law’ as given in sub-s. ( 3 I of 8, ail of that Act 
is "a law made by a Provincial Lfgislatare 
establisbed nnder this Act *’ That is to say only, 
those laws that were made by Provincial Legis-1 
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latures constituted under the Government of 
India Act, 1^35, would come within the definition 
of ’Provincial law.’ The Madras Act being an 
'Act of 1920 passed long before the commence- 
ment of the Government of India Act, 19S5, 
would be an existing 'Indian Law’ and not a 
fProviDCial law,’ The Central Act of i939 would 
jbe a ‘Federal law ’ In the present case, therefore, 
itbe repugnanoj', if any; is between a provision 
of an existing ‘Indian law’ on the one hand and 
|a provision of a 'Federal law’ on the other and 
not between a provision of a 'Provincial law’ 
and a provision of either a 'Federal law' or an 
exii-ting ‘Indian law.’ Section 107, Government 
of India Act, 1935, has absolutely no applioa- 
tion. If there is such a repugnancy between an 
existing 'Indian law’ and a ‘Federal law* such 
repugnancy should be resolved in aooorclance 
with the general principles relating to the eon- 
i3truction of statutes and not by any provision 
|Of the Government of India Act, 19:15. (In this 
paragraph I have deliberately used the expres- 
sions found in the Government of India Act, 
1936, prior to the adaptations made in 1947 after 
the passing of the Indian Independence Act). 

[I5l I would therefore hold that the 3. 166 
of the Madras Act was not repealed by necessary 
implication by s. 43, Central Act. inasmuch 
.as it is possible for an owner of a motor vehicle 
j plying for hire to comply with both the provi- 
sions. The main arguments of Mr, Das must 
'fail. 

[16] Another point which was takon up for the 
first time in the Court of rt vision was that the 
Crown did not lead any evidence to show that 
the vehicle in question was actually plying for 
hire on the District Board road of Gaojam and 
that consequently the petitioner was entitled to 
an acquittal. The expression ‘ply for hire* has a 
special meaning as explained in {Local Fund 
Overseer v. Pakliirtsami Thevan, A. I R. (15) 
1928 Mad, 165 ; (29 Cr, Ii. J. 30) where it was 
held 

“theie must be a general invitation by the person in 
charge ot the vehicle to the members of the public to 
make contracts with him for carriage in the vehicle.” 

This interpretation of the said expression has 
been followed in Gantsh Ramchandra v. 
Emperor, a. i. r. (n) I93a Bom. 167 : (31 Or. 
L. J 931), Khushi Ram v. Emperor, a. i. r. 
(18) 1931 Lab. 669: (32 Or. L, j, 948) and Berry 
Mahapatra v. Emperor, A. I. R. (23) 1936 Pat, 
331 137 Or L. J 8 o) on which the learned 

advocate for the petitioner relied. But in my 
opinion any dieoussion as to the true meaning 
of the expression *ply for hire* is of mere 
academic interest in the present case. The only 
witness examined by th^ District Board, namely, 
Parsuram Behera (P, W, 1) stated that he knew 
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vehicles Nos. 0. B. 0. 107 and o. B. C. 115 and 
that they were plying from Berhampar to 
Cuttack on hire on the District Biard toad. 
This portion of his evidence was not challenged 
at all and on the other band during the examina* 
tion of the petitioner under S. 342, Criminal 
P. 0., be admitted that he did ply hts passenger 
buses for hire without a licenoe from the District 
Board. It was thus proved as well as admitted 
that the vehicles were plying for hire on the 
District Board road and the only point in con- 
troversy was whether a hoence was required 
under S 166, Madras Act, Moreover S. 166 
(l) (a) as amended by the amending Act, 1930 
(Madras Act XI [ii] of 1930) does not contain 
the expression ‘ply for hire.’ On the other hand 
the material portion of that section is 'use of 
any motor vehicle for hire,* It may be that the 
expression ‘ply* is more restrictive than ths 
expression 'use * Bat 8. 166 as amended is 
comprehensive of every kind of purpose to 
which the District Board road is put. Therefore 
even the running of a motor vehicle which is 
engaged on bice over the District Board road 
would amount to ‘use’ of the road within the 
meaning of that section. This view is supported 
by Veerappa v. Emperor, A. i. B. (17) 1930 
Mad, 441 ; (31 or. D. J. 625). But it is un- 
necessary to enter into further discussion on 
this point bsoause, as already pointed out, even 
if it be held that s 166 (l) deals 'plying for hire’ 
of motor vehicles, from the facts as admitted 
and proved in this case it is clear that the peti- 
tioner did ply his vehicles for hire on the District 
Board road. 

[17] I may now deal with some minor points 
which were urged for the first time in this 
Court. The order of the President, District 
Board, sanctioning prosecution (bx. 2) does not 
refer to the petitioner by name but refers to 
'Secretary , Cuttack Motor Association, Outtack.' 
The petitioner stated in his examination under 
B. 343, Criminal P. C., that be was the Secre- 
tary of that Association from 31-3-1914. The 
quarter during which the offence was said to have 
been committed ended on 31-3-1944. It was 
urged that the sanction order was irregular in- 
asmuch as during the quarter in which the 
contravention was said to have occurred the 
petitioner was not the Secretary of the Associa- 
tion. There is n-^t much force in this argnment 
because on bis own admission he was the Secre- 
tary on 31-3-1944. The offence of not obtaining 
a licence during the quarter january-Maroh, 1944 
is a continuing one (see proviso to S. 233 of the 
Madras Act) and consequently even on 81-3-1944 
the offence was committed. Moreover there is 
the evidence of p. w. 1 to the effect that the 
petitioner is the owner of 0. B. 0. 116 and 
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O* B. 0. 107 and the petitionet's own ad mission 
is that ha did ply bis bus for bice during the 
peciod in question without a Iicenoa from the 
Distiiot Board. In view o! these admissions* the 
non-mention of his name in the sanotion order 
of the President is quite immaterial and no pre- 
judice has been caused to him by desoribing him 
as ‘Secretary, Outtaok Motor Association.’ 

[18] Another minor point taken up was that 
in the sanction order (ex. 9) the numbers of the 
buses were shown as O. R. G. 107 and 0. R. G. 115 
whereas the numbers of the petitionor’s bases 
were 0. B O. 107 and O. R. O, 116. The letter 
*G’ appears to have been typed by mistake for 
the letter 'C in the sanotion order. This will be 
cleat if EX. o is scrutinised. There the typist 
after first typing the letter *G* oorreottd it by 
typing over it the letter '0\ Moreover on this 
point there is the unchallenged testimony of 
F. W. 1 to the effect that Ex> 2 is the authority 
of the Diatciot Board sanctioning the prosecution 
of the petitionee who was the owner of o. R. 0 107 
and 0. B. C. 116. No prejudice has been caused 
to the petitioner by the slight inaccuracy in the 
order sanctioning prosecution. 

[19] The petitioner was rightly convicted. As 
regards sentence, however, I am inclined to take 
the view that the offence was somewhat of a 
technical nature and the petitioner was perhaps 
misled by the action of the Provincial Govern- 
ment in omitting any reference to S. 166 of the 
Madras Act in the Orissa Motor Vehicles Rules, 
1940. While therefore maintaining the conviction 
of the petitioner under 8. 207 / 166 , Madras Local 
Board Act, 1920, X would reduce the sentence of 
fine to Bs, 10 only in default the petitioner should 
•undergo simple imprisonment for one week. The 
Magistrate’s order directing him to deposit the 
full Licence fee of Bs. 295 plus cost to the Dis- 
trict Board, Ganjam, under B, 212 of that Act 
is maintained. Subject to this modiBeation in 
the sentence the revision petition is dismissed, 

[ 20 ] I should add that In 1948 the Orissa 
Legislature amended the Madras Local Boards 
Act by the amending Orissa Act xvi [16] of 1948 
in coDSequence of which 3. 166 has been omitted 
’from the Madras Aot. Tbia amendment, how- 
ever, will not affect the legal questions involved 
4n the present petition which depend on the law 
as it stood in the quarter from January to 
Match 1944 in Ganjam district. 

[91] Jagannadbadas Ji— I have had the ad- 
wantage of reading the judgment of my learned 
‘brother Harasimham J. and I agree entirely 
‘With the same. 

{93] I wish only to add that as pointed out 
ibiths judgment of Knox 0. J. and Gavan Duffy, 
•Jiiito 87 0. L. R. 466 at p. 478. 


**StRitutG9 niAj do more than impoee duties! they 
may, foe loetauce, confor right; and one atutuio ia in- 
oonsiatent with another when it takou away a right 
0 tnferred by that other oven tboogh the right be one 
whioh might bo waived or abandoned without diaobey- 
ing the statulo which conferred it.” 

In the light of tbia teat, I bad some besitatioDj 
whether the “authoriBation ’ which a permit! 
holder baa under 3. 12 ( 1 ), Motor Vehicles Aot.l 
1939, ia nob in the nature of a “right.” I amj 
satisfied on a careful consideration that tbej 
‘‘authorisation” cannot be construed as vesting 
in the permit holder a “nght” in or over the 
road. To so oouetrue, it would interfere with the 
statutory ownership of road vested in the Dis- 
trict Board under S. 60 , Madras Local Boards 
Act, from which is implicit the’ Board’s duty to 
keep the road in repair and the right to impose 
such rastrictiona as may be necessary in the 
interests of proper maintenaaoe of roads. As 
stated by my learned brother, the Motor Vehi- 
cles Act is concerned with traffic and the Local 
Boards Act with Roads. It would not be legi- 
timato to construe the piovision of S. 42, Motor 
Vehicles Act, dealing with iraffic, as giving to the 
permit-holder a right to the use of the road for 
plying his vehicle. If S. 42 was not couched in 
negative terms but gave a positive right, it 
would have been a matter for consideration whe- 
ther the right so given would to that extent over* 
ride the right of the Local Board to the Road. 

[23] Ray C. J.— I am in entire agreement with 
what has been eaid by brother Narasimham J. 
The burthen of Mr. R. K. Das’ a contentioq ha 
been that a permit from the Regional Transport 
Authority gives him an absolute right to bua- 
traffio on tbe roads within the territory of its 
function. It ia to be noted, however, much of 
looseness of terminology prevails in these matters. 
Loose terminology and cloudy thinking always 
go hand in hand. Tbere is no constitutional 
right to drive a motor-oar on the public high- 
ways or to do various other things tbere. They 
are privileges. The laws of tbe land give the 
citizens these privileges, or withhold them, or 
grant them under such restrictions as the public 
interest may seem to require. There is a funda- 
mental difference between right and privilege. 
Privileges can be well equated with immunities 
from certain defined restrictions. They yield to 
others’ rights or even privileges equally im- 
portant in tbe social set up of things. Laws 
have to be administered so as to strike a happy 
balance between them in the same degree and 
to tbe same extent as between individual liberty 
and social control. The Dietrict Board a quasi- 
publiQ body, has certain liabilities to its com 
stituents, and has certain privileges too granted 
by the State. These latter are correlated to the 
former. So long as laws defining tbe correlation 
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are allowed to stand, permission, granted by 
one authority, with assignments of particular 
purpose, will not have the legal effect of doing 
away with tbo need for exercise of another in- 
dependent authority set up with the object of 
fuldliing another object. Panicularly, if an 
authority is burdened with certain lii-bilities of 
which the financial incidence h'lS to be offeeb by 
way of certain fees, it would rekjuire express or 
next to express legislation to uproot the one 
while leaving alone the other. The second con- 
ceptual confusion centres round the words ‘fees* 
and Taxes*. There is a fundamental difference 
between the two. E70n a private individual can 
levy a fee for granting certain immunity but 
cannot appropriate thesorereign right of taxing. 
This distiuCuion was prominent in the Govern- 
ment of India Act, 1935, that governed the 
legislation of the country till the other day in 
delimitation of taxing power of the Federation, 
the Central Government and the Provinces. What 
the District Board was empowered with was to 
levy fees for maintenance of the public roads 
and thoroughfares which vest in them for the 
purpose. The two authorities exist for different 
purposes, and accordingly there is no direct con- 
flict between the laws relating to them. 

[:i4] I would, therefore, agree with my learned 
brothers that the revision shall be dismissed sub- 
ject to modification of sentence proposed. 

B.G.D. Hdvision dismissed. 


A. I. R. (38) 1951 Orissa 8 [G. N. 2.] 

Jaqannadhadas and Narasimham JJ, 

Tankadhar Nag and another — Appellants 
V. Bisknu Nag and others — Bispondents, 

Saoand Appeal No. 558 of 1943, D/- 25-4-1950, 

<a» Court fees Act (1870), S. 12 (2) ^ Taxing 
officer of High Court — Power to order paynaeat of 
deficit court lee paid in lower Courts. 

Ths power given by sub-a. (2) of S. 12 applies to the 
deficit in subordinate Courts payable by the appellant 
^ the lower appellate Court. Rurther, this power may 
w excroiged even if there be no express deoisioo by the 
lower Court regarding the court-fee, [Para 4] 

Anno. C.-F. Aot, S. 12, N, 15. 

(b) Court- fees Act (1870) S. 5 -Deficit court fee 
paid in lower Court —Registrar of Orissa High 
Court— Power of, to recover deticit. 

By virtue of R. 13, eub-r. (4) in Chap. Ill of the 
High Court Rules, the Registrar of tbo Orissa High 
Court is authorised “to dispose of all matters relating 
to couit feeg.” This is the power of the Court itself 
delegated to the Registrar under ol. 38 of the Patna 
Letters Pateot which by virtue of para. 6 of the 
OrUea Hmh Court Order 1943, applies lo the High 
Court of Orissa. The power to dispose of a njUter 
gating to court- fee is a judicial power which can be 
delegated to the Registrar uudei Letters Pateut, There- 
fore the Registrar of the Orissa High Court can, if he 
BO ohooaea, dispoee of the matter of the payment of 


A. LB. 

deficit court-fees for the lower Courts hloiBelf or refer 
the matter to the Court. [Para 6] 

Anno. C.-F. Aot, S- 5, N, 5. 

(c) Court-fees Act (1870), S, 12— Land situate in 
Patna State ~Suit and appeal relating to, filed in 
Court in that State - Integration with Orissa State 
— Second appeal in Orissa High Court — Payment 
of deficit court-fee in lower Courts— Calculation 
o£ court-fee. 

Before the iote^ ration of the Orissa State an appeal 
arising in a iaod-auit was filed oq 15th October 1947 
in a Court which was then in the Patna State. After 
the integration, a eeoood appeal was filed in the Orissa 
High Court. The taxing officer revalued the suit Jand 
and called upon the parties in the lower Courts to pay 
the deficit court-fees under the law prevalent in tbs 
Orissa State. 

Held that the court- fee payable in tbo Courts below 
would bo not on the footiug of the Orissa oourt fees 
Act, but 00 tbe Uw relating to the oouzt-lees prevalent 
at the time in the Patna State. [Para 9} 

A. N. Purohit — for Appellants. 

O. O, Das—iot Respondents. 

Ja^annadhadas J. — This matfer comes 
before ue on a raferenoe by the Hegietrar. The 
only queation is as to the oourt-fee payable by 
the reBpoonenta in this appeal on the memoran- 
dum to the lower appellate Court. The plain- 
tiffs filed a suit for declaration of title and 
recovery of possession and obtained a decree in 
tbe trial Court against the defendants. The 
defendants appealed and succeeded in the lower 
appellate Court, Hence tbe plaintiffs have oome 
np with this second appeal and tbe defendants 
are the respondents herein. 

[2] Tbe suit property is 8.23 acres of land 
and the plaiu tiffs valued it for purposes of 
jurisdiction and court fees at Bs. 70 and paid a 
fixed court fee of Bs, 16 on the plaint. When 
tbe defendants appi^aled to tbe lower appellate 
Court, they adopted tbe same valuation and 
paid the same court-fee. The plaintiffs in their 
turn, did tbe same when they filed tbe second 
appe i\ in this Court. The valuation was not 
questioned in the Courts below and has been tacitly 
accepted. When tbe plaintiffs filed this second 
appt al on the assumption that tbe value of the 
subject-matter was Bs. 70, the Stamp Reporter 
objected to the same. He was of the opinion 
that the suit property which covers 6.23 acres 
should be worth not less than Rs. 800 and called 
upon the plain tiff s-appellants to pay D. C. F. 
on that footing both in tbe High Oourt and 
in the trial Court. The matter wae referrtrd to the 
Registrar, who assessed tbe value of the property 
at as, 1 000 and called up m tbe plaintiffs to pay 
tbe deficits of the two Oourt accordingly. The 
plaintiff though he originally contested the 
valuation, had ultimately to submit to the order 
of tbe Registrar and he paid tbe D. 0. P. of 
Bs. 226.4 0 on 24th November 1949 and tha 
appeal was admitted on 14 th December 1949 . 
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The respondenfe on whom notioea were aerved 
entered appearanoe on I8th januarj? 1950. They 
were thereafter called upon to piiy the D.C.F., 
in respeot of their appeal moinorantlum to the 
lower appellate Oourb on the valuation of 
R3. 1.000 alreat^y fixed, as against the plaiutifire- 
appellants. Tne reepondunta objected to the 
same and hence this reference. 

[83 Before the Registrar, two objections were 
raised (l) that the taxing officer has no jurisdic- 
tion to examine and call for the deficit court-fee 
for the lower Courts ; (3) that the taxing officer’s 
jurisdiction is restricted at the maximum to 
what is reported by the Stamp- Reporter to be the 
proper value and the deficit. We have no 
hesitation in over.ru’ing both these objections, 

[4] It is no doubt true that the taxing. officer 
as such, that is, the officer appointed as taxing 
officer under 3. 6, Court-fees Act, has nothing to 
do with the deficit of the court-fees paid in the 
Subordinate Courts. But in this Court the 
Registrar is the taxing offioar. We must assume 
that the orders passed against the respondent 
and the reference to us has been made by the 
Registrar as such. The power of the High Court 
to GoUect the deficit oeurt-fee paid in respect of 
the plaint or the appeal memorandum in the 
aubordinate Courts is not open to any question. 
That is specifically provided for by the Court- 
fees Act, 88. 12 ( 2 ) and 28. In the present case, 
.however, the provision which is more appro- 
priate is 8. 12 {2>. The power under that sub- 
section applies to the deficit in the subordinate 
Courts payable not only by the appellant, but 
also by the respondent. This follows clearly 
from the wording of 8. 12 ( 2 ) which is perfectly 
general. Authority for the same is also to be 
found in Bowlins v, Ciachmi Narain^ A, I, B* 
(6) 1918 Pit. 210 ; (3 Pat. L. j. 443) and Bri) 
Krishna Das v. Murli Rai^ A. I. B. (7) 1920 
Pat. 666 : (4 Pit* L. J. 70?), and other cases. 
Further it is now well settled that in order that 
the power under aub-s. ( 2 ) of s. 12, Court- fees 
Act, may be exercisable it is not necessary that 
there should be an express dcoteion by the lower 
Court regarding the court-fee. See Bidku 
Bhvsan v, Kala OAarad, a, I. K. (14) 1927 cal. 
7T6 : (106 I 0. 835i and In re, Lakshmi Ammal, 
A. 1. B. (13) 1926 Mad 96 : (91 I. O, 729), 

l6l The position of the Registrar in respect 
of the powers of the Court under S. 12 (Si would 
normally be that of an officer of the Court 
aseistiog the Court iu the discharge of its func- 
tions under the sub-section. But by the rules 
of this High Court, he is also placed on a higher 
footing. By virtue of R. 13, sob r. (4) in 
Ohapt. Ill of the High 0 mrt Rules, he is autho- 
rised '*to dispose of all matters relating to 
i ooiirt*fees.'* This is the power of the Court 


itself delegated to the Rpgietrar under ol. 88 
Patna Letters Patent which by virtue of 
para, G, Orissa High Court Order, 19 18, applies 
to this Co irt. There can be no doubt that the 
power to di^pcie of a inittor relating to court- 
fee is a judicial power which can be delegated 
to the Rogiatrar under the Letters PatentJ 
That the Registrar’s power in this behalf is 
judicial is also implicit in H. 16 which requires 
this power of the Registrar amongst other iu hie 
absence to be performed by a Ju ige, Therefore, 
under tbe rules the Registrar can, if he so 
chooses, dispose of the matter himself or refer 
the matter to tbe Court, There ia accordingly 
no substance in tbe contention that tbe Kegia- 
trar has no power to deal with this raitt«r. It 
is the lax uae of the word "taxing-officer” that 
has given scope for this oont-ntion. 

[6] As regards the contention that the Regis- 
trar has no power to fix the valuation higher 
than what was reported by the Stamp- Reporter, 
it is obvious that this argument is wholly with- 
out any foundation, when it is appreciated that 
the Registrar is exercising the delegated power 
of the Court itself. 

[73 Tne respondent’s counsel has, however, 
raised two further arguments before us. (l) He 
says that the valuation which has b^en deter- 
mined as against the plaintifif at a time when 
he was himself not before tbe Court does not 
bind b im. He, therefore, contests the valuation 
on its merits. (2) He eayg also that since this 
is a case that comes up from the Patna State 
and since the appeal in the lower appellate 
Court was filed by hia clients on l&th October 
1947, that is, prior to the integration of the 
States with Orissa, it is not the Court- fees Act 
of Orissa that was applicable but only tbe law 
relating to the court fees which was prevalent 
in the state at the time. 

[8] As regards tbe first ol these points, I 
agree with the contention that the valuation 
fixed by tbe Registrar in the absence of the 
present respondents cannot bind him and that 
he mast be given a fresh opportunity to contest 
that valuation. The Registrar has assessed the 
value of the subject-matter of the suit at Rs. l ooo 
relying entirely on the allegation in para. 4 of 
the plaint that the plaintiffs improved the land 
at a cost of as. looo. But he has not noticed 
that in para. 5 of tbe written statement, the 
defendants deny totally both tbe fact of the 
improvement and the ooes of the improvexuttnt. 
Even if tbe improvemant be true, the pUintiff 
may have exaggerated the claim. It may not 
also neoesgarily follow that because a person 
baa bad to spend a thousand rupees for impro- 
vement, tbe cost ol tbe land baa been added to 
by one thousand rupees. It may depend npOQ' 
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how much of that inveatment was well utilised 
and how much wasted As against the plaintiff, 
however, this etatement of his might be taken 
as a piece of evidence though it cannot be held 
TO bind him. But so far as the defendant is 
concerned, this statement cannot be of mueh 
value against him especially where he totally 
denies the truth of it in the written statement 
itself. The defendant must, therefore, have the 
opportunity of adducing material to show the 
correct value of the suit-land. The value will 
of course have to be determined on what the 
Court can accept as evidence and not on mere 
hypothetical guesswork. It is desirable in this 
case that the correct valuation should be re- 
determined in the presence of the plaintiffs- 
appellants also so that if it is found that the 
value is less than what the Registrar has pre- 
viously found, the plaintiffs may also gat the 
appropriate relief. 

[9] The contention of the learned counsel 
iThat the court-fee payable in the Courts below 
jwould be not on the footing of the Orissa Court- 
fees Act, but on the law relating to the court- 
fees prevalent at the time in the Patna State is 
also correct. That matter has not been consi- 
dered by the Registrar presumably because it has 
not been raised before him. The Registrar will 
have to investigate and determine what was 
the proper court-fee payable in this case in the 
lower Court with reference to the law in that 
State at the time. 

[lOl This matter will, therefore, have to go 
back to the Registrar for a proper investigation 
and decision, He will be free to dispose of the 
matter finally under the powers vested in him 
or to refer the matter to the Court once again if 
BQ required. 

[ll] I may add that in oases of this kind 
which raise a question of D.G.P. in the Courts 
below payable both by the appellant and by the 
respondent, it is desirable the appeal should 
first be taken on the file on the appellant pay- 
ing the court-fee as in the lower Courts and the 
appeal admitted and then the question of 
revaluation and the deficits coneequent on that 
in all the Courts should be determined in the 
presence of both the parties at one and the same 
time, 

[13] Narasimham J. — I agree. 

V.S.B, Order accordingly, 

A. I, R. (38) 1951 Orissa 10 fC, N. 3.] 
Jaqannadhadas j. 

Udayanatk ^dohapatra and a 7 iot}ier 

^ellauts V. Rahas Pandnani and others 
Respondents. 

3eQ3nd Appeal No. 342 of 1949, d; 25-4*1950, 


A. L B. 

(a) Court-fees Act (1870), S. 7 (iv) (c) — Suit for 
declaration and coQsequeatial relief — Court-fee in 
practice of Orissa High Court, 

A Hiiit brought by Hindu sons against the^deocee* 
bolder auction purchaser praying for a declaration that 
the decree and subseqaeot proceedings are not binding 
and for recovery of poBsesBion of the disputed property 
ghoald be treated as a suit for deolaration and conse- 
quential relief. Even though under S. 7 (iv) (o) the 
party is entitled to value the relief at hia option 
yet, the litigant cannot be allowed to place an arbi- 
trary valuation on the relief and where the valuation 
maoe by the party is grossly disproportionate to the 
market value, the Court can require the ad valorem 
court-fee on the market value to be paid (Practice of 
Patna High Court followed). [Para 3] 

Anno. C. F. Aot, S. 7 (iv) (c) N. 21. 

(b) Practice —Precedents— Orissa High Court- 

In matters of court-fee, practice of Patna High 
Court should be followed. [Para 3] 

P. C. Chatter jee — for Appellants; H. MoJiapatra 
and 3. C. Palit ~ for Respondents. 

Order.— This matter comes to me as faxing 
Judge m pursuance of the order of the Bench 
which held that the Bench has no jurisdiction 
to deal with the question of deficit relating to 
the appeal memorandum in the High Court. I 
proceed to deal with it treating the order of 
reference by the Registrar to the Bench as an 
order of reference to me as the taxing Judge by 
the taxing officer; the Registrar being also the 
taxing officer. The suit out of which this ap- 
peal arises was brought in the following oiroam- 
Btances as stated in the order of reference. 

“In execution of the decree obtained against the 
plaintifiB’ father wbo is defendant 3, the disputed pro- 
perty has been sold away in court-auction at the in* 
Btanoe of the decree -holder, the late husband of defen- 
dant 1. Tbe decree-holder purobaeed the property 
and also took delivery of possession through Court. 
In the suit out of which this appeal arises, the plain- 
tiff questioned the decree and the Bubseguent prooeed- 
ings on the ground that the loan was oontrocted for 
illegal and immorttl purposes. They therefore pray for 
declaration that the decree and the eubsequent prooee- 
diugs are not binding and for recovery of pOBse3<*lou 
of tbe disputed proparty. Defendant 2 was impleaded 
as a subsequent treepaBBer.” 

[2] Tee plaintiffs paid in the lower Courts ad 
valorem court-fee of Bs. S26-4-0 valuing the 
property at ten times the assess ment of RS. 22- 
10-0. This was accepted by the trial Court on a 
specific issue raised before it regarding the 
valuation and the sufficiency of the court-fee. 
The property in dispute is Government jerayoti 
land of the extent of 7.61 acres and tbe learn- 
ed Registrar being of tbe opinion that the 
value was inadequate re-assessed the v^lue of 
the subject matter of tbe suit at Bs. 20B2 that 
being the amount for which the decree-holder 
tbe husband of defendant i purchased the suit- 
Ap~ property at court auction as appears from tbe 
— sale. certificate which has been marked as an 

exhibit in the case. The appellants contest this 
valuation and hence this reference. 
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[8] Id the trial Oourt the Btatutorsr valuation ot 
10 times the assess ment was aooepted following 
the oases in Vtnkxtaziv(\ IRao v. Venkatanara. 
simlia Saiynarayana Murthyi A. i. E. do) 
1932 Mad. 606 i (56 Mad. 312). Anjiamalai 
Mud<ittar v. Krishiappa Mudaliary A. i. R. 
(93) 1935 Mad. 66 : (5S Mad. 385). This statutory 
valuation applies to oases that fall under ot. 5, 
B, 7, Couct-fees Aoti that is, suite for possession, 
in Madras a euit for deolaration and possession 
is treated normally as only a suit for possession. 
It appears however to be the settled practice 
of the Patna High Court to treat a suit for de- 
olaration and poaseBsion as a suit foe declara- 
tion and oonsequential relief and to require ad 
valorem court- fee on the market value to be 
paid. See Brij Krishna Das v. Murli Haiy 
A. I. R. (7) 1920 pat. 656: (4 pat. L.J, 703); Bam 
Stkhar Prasad v. Sheo Nandan Dubey, 
A. I. B. (10) 1923 Pat. 137 : (3 Pat. 198) and 
Sital Prasad v. Bamdas Sah, A, i. R. (26) 
,1939 Pat, 274;(ip pat, 267). Under 8. 7, ol. (4) (c) 
the party is no doubt entitled to value the re- 
lief at his option, but the Patna practice insists 
that the litigant cannot be allowed to place an 
arbitrary valuation on the relief and that where 
i the valuation made by the party is grossly dis- 
proportionate to the market value, the Court 
can require the ad valorem court-fee on the 
I market value to be paid. While no doubt the 
statutory valuation is not applicable to such 
cases and while it may be legitimate to correct 
gross undervaluation and to prevent mere 
arbitrary valuation, it may be a question for 
consideration whether the Court is entitled 
to substitute its own valuation for that 
of the litigant and deprive the party of 
the option that the statute has given to 
him of putting his own valuation. However, 
that may be in a matter of this kind the prac- 
tice which has been all along been prevailing in 
this Court, namely, the practice of the Patna 
High Court should be followed. Following that 
praoticej since the value of Bs. 226-4-0 is grossly 
inadequate as compared with the market value 
of the suit- property, that valuation muet be re- 
ieoted. The taxing officer has therefore quite 
properly adopted the price fetched at the Court 
auction sale, namely, Rs. S082 as tbe market 
value with reference to which the court-fee on 
the appeal memorandum ie to be assessed. 
Before the taxing officer a contention appears 
to have been raised that since the plaintiffs 
would in any case succeed only in respect 
of s/srdsof the suit. property, the court-fee need 
be paid only on 3/3rd6 of the value os fixed. Tbe 
'f^Pptllant has not ohosen to confine his appeal 
nemorandum to s/srds share. What the court- 
fee he will have to pay if he so ohosei it is un- 


necoBSary to say. As the appeal memorandum 
relates to the entire suit property as it now 
stands, the appellant has to pay tbe oourt-fee 
on the full value of the property aa now deter- 
mined. Tbe appellant is therefore directed to 
pay deficit court-fee on tbe appeal memoran- 
dum on the basis of the above valuation within 
two weeks from the date of the reopening of the 
Court after the summer recose. Tbe office will 
intiraato to the appoUant’s oouned the exact 
deficit that be has to pay before the Court clo- 
ses for summer recess. 

V^S B. Ordered aocordinghj . 


A, L R. (38) 1951 Orissa 11 [C. N. 4J 
Jagannadhadas and Narasimham JJ. 

Paramananda Das and anoDier — Plaintiffs 
—Appellants v. Sankar Bath — Defendant — 
Bespondent* 

Second Appeal No 176 of 194G, D/-21-3-1950, 

(a) Tenancy laws — Orissa Tenancy Act {II [2] ol 
1913 as amended in 1938), S. 31 (1)— S. 31 (1) over- 
rides S. 54, T. P, Act— T. P. Act (1882), S. 54. 

The provisione of S. 31 (1) override the provisions o* 
S. 54, T. P. Act. [Para 4] 

Notwithstanding the provisions o£ S 54, T. P. Act. 
every tianefer of an oooupancy bolding or a portion 
thereof by sale irrespective of the value of the property 
transferred is compulsorily registrable under S. 31 (I), 
O. T Act subject of course jo tlie exceptions provided 
in that sub-section. In the absence of such regiatratioo 
title cannot pass by such transfer. [Para 5] 

(b) Government of India Act (1935), Sch, VII. 
List 2, Item 21— Agricultural land — Meaning — . 
Words and Phrases. 

The expression ’agricultural lands’ must be taken to 
include lands which are used or are capable of being 
used for raising any valuable plants or trees or for any 
other purpose of husbandry. [Para 3] 

(c) Civil P, C, (1908), O, 6. R. 2 — Party when can 
succeed on grounds other than those set up. 

If a Court sees that the plaintiS ia entitled to the 
relief which he claims although on ground other than 
those put forward in hie claim the Court should grant 
that relief, if the defendantB were not thereby taken by 
surprise. ^ [Para 11] 

In a suit for ejectment of a tenant on the termina- 
tion of hid tenancy, a decree for ejectment of the defen- 
dant as a trespasser can be passed where tbe relationship 
of landlord and tenant is not established and where 
defendants were not taken by sarprise or prejudice 
caused tc them [Para 11] 

Anno, C, P. 0., 0. 6, R. 2, N. 9. 

R. K. Das and M, S, Rao — for Appellants; B 
Mokapatra — for Respondent. 

Nstpasimham J. — This is an appsal from 
ths appellate judgment of tbe District Judge of 
Outtack reversing the judgment of tbe Mansif of 
Jaipur and diamissing the appellants- plaintiffs’ 
suit for ejectment of tbe defend ant- respondent 
from a bouse in village Eebana in Jajpur aub- 
division. 

[8] It is an unchallenged fact that the dispol- 
ed property consists of survey plot nos. 446 and 
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447 having an area of .09 deoimala and .04 deci- 
mals respBCtively and recorded in lihata No. 3 
in the last settlement operations. The Kbatian, 
however, was not exhibited in the lower Oouct 
bat the gutement in the plaint giving the afore- 
said plot numbers, area and khaia number have 
not been controverted in the written statement. 
It ie also an unchallenged fact tbit the said two 
plots lie in the B of the village and at pre- 
sent there ie a house standing thereon with its 
appurtenant JBarr, It is further admitted by the 
partirs that the previous owner of the property 
was one Hukuni Bswa. The pUioiiffs claimed to 
have purchased the property from her by two 
kahalas dated 8 4-1943 and 26-6- I9i3. They alleg- 
ed that the defendant was occupying the bouse 
as a tenaut-ab-willof Eukuni Bewa at a monthly 
rental of Rs. 18-0 and that after the plaintiffs^ 
purchase the defendant was asked to vacate the 
bouse but be refused. Thereupon, the plaintiffs 
issued a notice to qnit on 2.9.1943 and then 
insdcuted the present suit for declaration of 
their title, recovery of possession after eviction 
of the defendant therefrom and also f:)r conse- 
quential reliefs such as recivery of arrear rental 
due from the defendant. Toe defendant contend- 
ed that be had purchased the same property 
Irom Eukuni Bawa by an oral sale sometime in 
1912 and that at that time there was no house 
standing on the plots. He claimed to have con- 
strnoted a building thereon and to be staying 
there in bis own right, He therefore challenged 
the title cf the plaintiffs on the ground of prior 
sate from the original owner. The trial Court 
disbelieved the defendant's story of oral sale and 
held that the plaintiffs acquired valid title to 
the property by tbe two registered ]c<ibala$ 
executed in their favour by Bukuni. But be 
disbelieved the plaintiffs' story of the defendant 
OGOupying tbe bouse as a tenant and oonse- 
qnently while decreeing the plaintiffs’ suit for 
ejectment and recovery of possession he dis- 
allowed their claim for arrears of rent. The 
lower appellate Court however accepted the 
defendant’s story of prior oral sale acoompanted 
by delivery of possession from Ruknni Bewa 
and held that tbe defendant's title to tbe pro- 
perty must prevail over the subsequent sale by 
Rukuni Bewa in favour of the plaintiffs even 
though tbe latter might have been made by 
registered documents. As the value of tbe pro. 
perty was admittedly below Bs. ICO he held 
that under B. 64, Transfer of Property Act, title 
validly passed by oral safe aooompanitd by 
deLivtry of possession. One of the points taken 
up before appellate Court was that not with. 
Btanding anj thing contained in 8 64, T. P. Act, 
all trausfers of occupancy boidings or portions 
of the same, trrespeot’^o of their value, ehould 


A. 1. B. 

be made by registered instruments as expressly 
provided in 3. Si (i), Orissa Tenancy Act, as 
amended by Orissa Act VIIE [Sl of 1938, and 
that consequently tbe oral sale in favour of the 
defendant could not convey any title. The learn- 
ed lower appellate Court has nob dealt with this 
question in a satisfactory manner. It is diffi- 
cult to say what exactly his decision is on ibis 
question. He seem to have held that 8. 64, 
T. P. Act, would prevail and that the defen. 
dant acquired good title by oral sale aooom- 
panied by delivery of possession. 

[3] Ln tbe second appeal tbe hndings on facts 
of tbe lower appellate Court were not chal- 
lenged but tbe following two questions of law 
were argued at great length, (i) Section 31 (1}» 
Orissa Tenancy Act, should prevail over 8. 54, 
T. P. Ace, and consequently the sale of an. 
oooupanoy holding or a portion thereof witboat 
a registered instrument would not convey any 
title; and (ii) tbe suit was for ejectment of the 
defendant on the ground that he was a tenant and 
when the story (as?) to tenancy was disbelieved: 
by both the lower Courts it was not open to thiS' 
Court to grant relief to the plaintiffs on the- 
ground that the defendant was a tie8passer«. 
thereby completely changing the nature of tha 
suit. 

[4] The ffrst point involves an interpretation 
of the provisions of the Government of India 
Act, 1936, under which tbe Orissa Legislature 
passed the Orissa Tenancy (Amendment) Act of 
1938 (Orissa Act (vili [d] of 19S8), and ineerted 

S. 31 (1) which runs as follows ; 

“Kvery transfer of an ocoupanoy holding or a por- 
tion oc Bbare thereof wbetber by sale, exobange or gift 
eball be made by registered instrument exoept in ihe 
case of a sale in exeaution of a decree or of a oeriifioate 
signed under tbe Bihar and Orisda Fablio Demanda 
Beoovery Act, 1914,” 

As already pointed oat, the disputed plots are* 
in Kbata No. 8 and coDsequently they form 
part of an oooupanoy bolding. The aforesaid 
section of the 0. T. Act would therefore, apply 
unless it can be said that S. 64, T. P. Act would 
override the provisions of that section of the 
Orissa Act. Under the Government of India 
Act, 1936, legislation in respect of "transfer of 
property other than agricultural land** wae 
dealt with in item 8, Concurrent List, and the 
Centre as well as tbe Province had concurrent 
powers to legislate on the subject. But under 
item 21, Provincial legislative list (List li), 
"traoefer, alitnation and devolution of agricul- 
tural land” was a subject exclusively in the 
Provincial field. Doubtless, B. 64, T. P. Act, 
would ordinarily apply to agricultural as well 
as non-agrioultural land. But that Act was *'an 
existing Indian law” under the Government of 
India Act (see s. 311 (S) and in respect oi 
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rntbUeia inoluded in the Pcovinoial legislative 
liafc (List ll) the Provinoial Governmenl: had 
lull powers to legislate even though that legisla- 
tion may have the effect of amending, modify, 
ing or repealing any of the provisions of such a 
law in respeat of that subject. This follows as 
A necessary result from a construction of sub. 

S. (3) of 3. 100 read with 3. 392 of the Govern- 
ment of India Act, 1936. When the Orissa 
Legislature passed the Orissa Tenancy (Amend, 
ment) Act, 193S, it purported to legislate in 
respect of matters covered by item 21, List ii, 

which may be quoted in full : 

‘*Laiid, that is to say, rights in oc over la ad, land 
tenures, inoluding the relation of landlord and tenant, 
and the ooUection of rents; transfer, alienation and 
devolution of agrtoaltnral land; land icnproveinent and 
agriouUural loans; oolonizatton; Courts of Wards; eu- 
cumbered and attached eetates; treasure trove.** 

The flubjeot-matter of eub-s. (l) of 8 . 30 of the 
Orissa Act, is relatable to “transfer of agricul. 
tural land** as specified in that item. Therefore 
there seems to be no doubt that so far as trans- 
fer of agricultural land is ooncernecl, the Previn. 
jCial Legislature had exclusive jurisdiction and 
the provisions of 8.31 (i> would necessarily 
override the provieioaa of s. 54, T. P. Act. 

[5] It waa, however, contended that the 
main object of insisting on registration of trans- 
fers of occupancy holdings under s. 31 of the 
Orissa Act was tc provide for automatic service 
of notice on the landlord through the Registra. 
-tiott Officer as provided in sub-sa. (2) and (3) of 
that section and that the only result of non- 
registration of such transfers would be to make 
them not binding on tbe landlord, But so far as 
the validity of the transser was concerned, it was 
urged that tbe general law as laid down in the 

T. P. Act should prevail and that where the 
property is less than Rs. lOO in value transfer 
by sale can be effected even without a regis- 
tered instrament. This argument, however, is 
not sound. Prior to the passing of tbe 0, T. 
(Amendment) Act of 1933, transfers of occu. 
panoy holdings required the consent of the land- 
lord and also the payment of mutation fees. 
IChese were abolished by the Amending Act but 
with a view to give notice to the landlord of 
transfers so as to enable him to make necessary 
Qorreotions in his rent-roll, elaborate provisions 
were made in a. 3l requiring compulsory regis- 
tration irrespective of tbe value and making 
adequate provisions for service of notice on the 
landlord through the Registration Officer. The 
whole object of the amending Act was therefore 
to^ give complete freedom to tbe occupancy 
caiyats to transfer their holdings or portioas of 
the same sabject only to compulsory rf gist ra- 
tion sp as to ensure automatic service of notice 
on the landlord* There is nothing in S. Si, 0. T. 


Act, to indicate that registration was necessary 
only for the limited purposes of making euefa 
transfers binding on the landlord. On the other 
hand, a fair construction of sub s. (IJ makes it 
clear that registration was made mandatory. 
The Legislature was fully aware of the provi- 
sions of 3. 64, T, P. Act, and when they, wnilo 
purporting to legislate on a subject which was 
in their exolusive legislative field, expressly 
made registration of transfers of occupancy 
holdings compulsory tbe reisonable inference is 
that 3. 31 (l) would override s. 54, T. P, Act, 
I have, therefore, no hesitation in holding that 
notwithstanding the provisions of S. 54 . T. P. 
Act, every transfer of an occupancy holding or 
a portion thereof by sale irrespective of the 
value of the property transferred is compulsorily 
registrable under a. 3i (i), 0. T. Act, subject, of 
course, io the exceptions provided in that sub. 
section. In the absence of snch registration title 
cannot pass by such transfer. 

[6] Mr* Moha^mra thereupon contended that 
there was no clear evidence on record to show 
that the disputed property waa 'agricultural 
land* and that oonsequenrly the ease should be 
remanded to the lower Court with a view to 
enable the parties to adduce clear evidence as 
regards the nature of the land. He urged that if 
he could succeed in showing that the disputed 
property was not 'agriouitural land’, then the 
transfer of such land would be relatable to 
item 8, List lll, (concurrent legislative Hat). In 
such a case even though the Provinciul Legisla- 
ture has concurrent powers of legislation any 
provision repugnant to S- 54, T. P. Act, would be 
viod unless the assent of the Governor- General 
was obtained as provided in subs (2) if 9. 107, 
Government of India Act, 1935. From a perusal 
of tbe Gazette notificittion publishing the 0. T. 
(Amendment) Act, 1933, it appears that that Act 
was assented to by the Governor and not by the 
Governor-General. Mr. Mohapatrai therefore, 
contended that in so far as S. 31 (i) of the Orissa 
Act purported to deal with transfers of non- 
agricultural lands it would be inconsistent with 
S. 51, T, P, Act, and that the latter section 
would prevail in view of s. 107 (2), Government 
of India Act. 

[7] It is true that there is no finding by the 
lower Courts to the effect that the disputed pro- 
perty is 'agricultural land’. But I do not tbink 
there was any doubt on this question at all. 
(After discussing the evidence the judgment 
proceeded:) On these materials it cannot be said 
that tbe disputed property is not ‘agricultural 
land*. The very fact that the settlement autho- 
rities entered it in a separate Ehata as 
*Bthitiban* would indicate that they recognised 
it as agricultural land becauEO by virtue of the 
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de5nition of the expression ‘raiyat' ia 3. 5 (2), 
0. T. Act, the primary purpose for which the 
right to hold the land was obtained was lor the 
purpose of cultivation, 

[3] The expression 'agricultural land’ occur- 
ring in item 21, List ii. has not been defined in 
the Government of India Act but there are by 
now several decisions explaining the same. In 
the case of Meyli Raj v, Allah RakJua. the first 
decided by the Federal Court in (1912) 5 P. L. J. 
33 : (A. I. B. (29) 1912 F. C. 27) the said expres- 
sion waa not fully explained though there are 
some observations to the effect that the general 
character of the land and not the use to which 
it may be put at a particular point of time 
would be one of the factors in deciding whether 
a piece of land is agricultural land or otherwise. 
That case went up to the Privy Council (See 
Megh Raj v. Allah Ralihia^ A, I. B, (34) 1947 
p. c. 72 : (74 I. A 12) and though their Lord- 
ships also did nob attempt at an exhaustive 
definition of the expression ‘agricultural land' 
they held that 3. 3 (1), Punjab Restitution of 
Mortgaged Lands Act, which defined 'land' 
as including the sites of buildings and other 
structures on a land that is occupied for agri- 
cultural purpose; applied to agricultural land, 
This seems to be an implied decision to the 
effect that even sites of buildings if occupied 
for the purpose of agriculture would be agrioul- 
tural land even though no operation of agricul- 
ture may be done thereon. In Sarojini Devi v, 
Sri Kriitna, A. I. E, (3i) 1944 Mad. 401 : 
(i. L. B. (1945) Mad 61), Patanjali J. made the 

following observations : 

‘*We are of opinion that lor the purpoaos oC the 
relevant entries in Lists II and III of Sob. 7 tbe, 
espresalon ’agricultural lands’ must be taken to include 
lands which are used or are capable of being used for 
raising any valuable plant or trees or for any other 
purpose of husbandry.” 

Similarly in Nil Govinda v. Rukhmini Dehy^ 
A. I, E. (31) 1944 Cal. 421 : (48 0. W. N. 759), it 
was held that any land though lying nnueed, 
but capable of being used, for raising crops, 
vegetables etc, and also the land used as the 
site for the fai’iner’a residences should be regar- 
ded as agricultural lands. 

[9] Judged by the aforesaid decisions 1 do not 
think that there can be any doubt that the dis- 
puted plots are agricultural lands. They are 
entered in a raiyati Khata by the settlement 
authorities which itself raised a presumption to 
the effect that they were meant either for the 
residence of a raiyat for facilitating agriculture 
or Mse they were unused lands that may be used 
for growing vegetables or other crops. The mere 
fact that the plots lie in the middle of a hasti 
will not make them non •agrioul tural so long as 
tiiey are capable of being used for the aforesaid 


purposes. Moreover the defendant himself admit* 
ted that he was using a portion of the plot as his 
cattle-shed which shows that tbe plot is used for 
a purpose subservient to agriculture. In this 
state of the evidence it seeme unnecessary to 
remand the case with a view to enable the par- 
ties to adduce further evidence to prove the 
nature of the land. That the land is capable of 
producing vegetables seems to be clear because 
it was elicited during the cross-examination of 
the plaintiffs that tbe defendant has been grow- 
ing vegetables by fencing it all ronnd, 

fiol I would, therefore, hold that the fact that 
the disputed property is agricultural land was 
practically unchallenged in the lower Courts 
and that consequently the provisions of S. 3i 
(l), 0. T, Act, would apply to tbe transfer of 
such land nofewitbatanding any of tbe provisions 
of S. 64, T. P. Act. The oral purobase of the 
defendant cannot therefore confer any valid 
title. 

[Ill Mr. Mohapatra thereupon contended that 
in view of the frame of the suit for ejectment of 
a tenant of the termination of bis tenancy by a 
notice to quit, a decree for ejectment of a tres- 
paaser cannot be passed. He relied on Beetha 
Beherani v. A. Jagannath^ 9 out. L. T. 32: 

( A. I. B. (31) 1944 Pat. 312). That case is, however, 
distinguishable on facts from the -present case. 
Here the relief claimed by the plaintiffs was for 
confirmation of their title and recovery of posses, 
sion after declaring that the defendant bad no 
title to the same. Doubtless there was a conse- 
quential prayer for arrears of rent on the ground 
that tbe defendant was a monthly tenant in 
possession of tbe house from the previous owner, 
namely, Rukuni Bewa. But tbe plaintiffs bad 
no personal knowledge of this tenancy. When 
they purchased tbe land from Rukuni Bewa they 
found tbe defendant in possession of the same 
and seem to have inferred the existence of the 
relationship of landlord and tenant between 
Rukuni and the defendant. The plaintiffs might 
have failed to show that the defendant was a 
monthly tenant from the time of Rukuni Bewa 
but if (hey could prove their title they are still 
entitled to a decree for ejectment because their 
suit was, in essence, a suit for declaration of 
title and recovery of possession. In cases of this 
type the main point to consider is whether any 
prejudioe was caused to the defendant. As poin- 
ted out by Banarji J. in tbe Full Bench of tbe 
Allahabad High Court reported in Balmakund 

V. Dalu, 25 ALL. 498: (1903 A. \V. N. 112 P. B.); 

*Tf a Court sees that the plaintifi is entitled to the 
relief whioh he olaims, although on giounds other 
thau those put forward in his claim, tbe Court sboald 
grant that relief, U tbe defendants were not thereby 
taken by surprise. This ie not a case in which the 
defendant was, or oonld be, taken by surprise U the' 
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^eitton ot thd title set up by the plalDtlff in his plaint 
vaa deternalned. The claim for the ejectment of the 
defendant from tbs oaUle*shed la question was based 
Upon Wo grounds —(1) that the plaintiS was the 
owner of it that the defendant had no title to it, 
and that he had wrongly withheld possession from 
the plamtiS; and (3) that the defendant bad been the 
plaintifi's tenant and the tenancy had been determined 
by notloe. It the plaiotlO ojuld auooeed in proving 
either ot the two grounds set up by him he would be 
entitled to a decree for ejeotment; but his failure to 
prove the eaoond ground would not preclude him from 
asking the Court to try the other ground put forward in 
the plaint." 

Tbeae observations apply with fall foroe to the 
present case. One of the issues raised was issue 
NO. S which tuns as follow: 

**As9umiQg plaintids’ Kabala bona fidi and forooDsi* 
deration can it prevail over the oral sale of the dafen* 
dant?" 

This issue is a clear issue on the question of the 
relative strength of the title claimed by the real 
parties and it baa nothing to do with the quea. 
tion of tenancy. Both parties led evidence to 
prove their respective title and no prejudice waa 
caused to the defendant nor was be taken by 
surprise. I think the plaintiffs are clearly enti. 
tied to a decree foe ejeotment of the defendant 
as a trespasser even though the relationship of 
landlord and tenant might not have been esta- 
blished. 

[12] For the aforesaid reasons I would set 
aside the judgment of the lower appellate Court 
and restore the judgment and decree of the 
Mansi! with cost. 

Ci3l Jagannadfaadas J I agree entirely 

with my learned brother on the various points 
dealt with in his judgment. 

[14] As a matter of oonstcuction of s. 31 (l), 
0. T. Act, it appears to me to be quite clear 
that an nnregiatered private sale of agricultural 
land is ineffective to pass title irrespective of the 
value thereof. If the section had merely said 
that “every sale etc., shall be registered" it 
might have been possible to contend that regis- 
tration is superimposed on a sale, whose validity 
must depend on other legal provisions — and that 
non-compliance with registration, while it may 
have been so superimposed to provide for ipso 
faoto notice to the landlord, does not vitiate the 
sale itself, if otherwise valid. The section, how> 
ever, says that ‘*traDBfer by sale shall be made by 
^giatersd instrument". This language is simi- 
lar to that in a. 64, T. P, Act which in respect 
of property of the value of rupees one hundred 
and apwards says that the “transfer oan be 
only by a registered' instrument. " I have, 
^irafore, no doubt that the effect of S. 3i (i), 
T, Act, as of s. 64, T. P. Act, is to invalidate 
which offends against it. 
do^a^ appear rather anomalous that 
ii<m.igrieiiltaral property of value less 


than rupees one hundred oan ba traneferred 
without a registered instrument, occupancy hol- 
ding in Orissa of whatever insignihoant value 
can be transferred only by a registered instru . 
ment. This apparent anomaly ie, however, intel- 
ligible with reference to the conditions, prevailing 
at the time when this a. 31 (i) was introduced 
with the 0. T, Act by way of an amendment by 
Act VIII [8] of 1938. By the same amending 
Act, the occupancy holding of a raiyat which 
was hitherto non-transferable except by consent 
of landlord was made statutorily transferable 
and the tenant was relieved of the liability to 
pay heavy mutation fee which was usually 25 
per cent, of the sale consideration to the land- 
lord to obtain bis ooaseot (s. SO-A, 0. T. Act). 
The incurring of some expense for stamp and 
registration by the raiyat was a comparatively 
light burden and was probably required for the 
purposes of providing a dependable machinery 
for the information of the landlord, It would 
be defeating the intention of the legislature to 
construe the provision as merely directory and 
not mandatory, 

[16] In the result, I agree with the order 
proposed by my learned brother, 

V>B,B. Appeal allowed. 


A. I. R. (38) 1951 Orissa 15 [C. N. 5.] 

Paniqrahi j. 


Baja Bahaduv of Shallihote — BetitioTiey 
v. Lingaraj Padhi and another — Opposite 
Party. 

Civil Rovn. No. 266 of 1919, D/- 10-4-1950. 




vjaiijrtuj ouiaiiooioers rceiiet Act 

(XXX [30]of 1947), S. 2 (2)-Rain.fed (Barsha dhar 
land — If can fall under "wet land". 

If paddy is grown on a portion of the land d€s- 
otibed as "rain-fed” {barsha-dhar)^ that portion ia 
wet land within the meaning of S. 2 (2). [Para 3] 

Where a tenant grows paddy on 2 aorea out of the 

10.6 acres recorded as barsha-dhar in hie name he is 
still left with 8.6 acres of "other Jand." Oomputing 
the two aorea of paddy lands equivalent to four aores 
of other land according to the calculation laid down 
in Explanation 2 to S. 2, he would be in possession of 

12.6 acres in all and would not be a small holder as 

defined in the Act. [Para 3] 

Sm Rao and S. G, Painaik — for Fetltioner. 

D. Sahu^lot Opposite Party, 


Opder. — The petitioner is the landholder 
and the opposite party are his tenants in respect 
of plots Nos. 147 and 14 8 measuring 10.62 acres in 
Rambha village. These two plots are recorded 
as 'Barshadhar’ that is rain-fed. The point for 
determination is whether the lands come within 
the category of “wet lands" occurring in sub. 
a. (a) of s. a, Ganjam Smallholders Relief Act, 
1047 (Orissa Act xxx [ 30 ] of 1947). 



16 Orissa Nopbam v. I..T. Commr., B. & 0. (PanigraU J.) 


A, 1. B« 


[2l Orissa Act xxx [30] of 1947 defines a small- 
holder as a “person* who holds lacd not exceed- 
ing six acres of wet land or twelve acres of other 
iand”. The petitioner's case is that the classifica- 
tion of the 3ui‘. lands as 'rain-fed* is itself an indi- 
cation that tht y are wet. the view taken by the 
Revenue Divisional OtBoier is that 'rain-fed* is 
a category dilTerent from 'wet’ and be relies on 

Board^s standing order NO. 7 cl, 7, which eaya : 
*‘a9 a rule all lands are classed under the two general 
heads 'wet' ani ‘dry’. In some district? another class 
of landa called Manawati has been recognized by Gov- 
otnment. These are lands upon which wet crops ate 
down grown with the aid of rain water impounded on 

the land/’ -i i. j.u 

The note to this paragraph also says that the 
transferred of ryati land from dry to wet and 
vice versa and from Manawari to dry and wet 
and vice versa are sanctioned by collectors. The 
Orissa Act does not define ‘wet-lands* and it must 
be presumed that the meaning attaching to the 
expression in the area to which the Act is made 
applicable holds good. "Wet land” etymologi- 
cally means, "holding water, saturated with water 
heavily,” while wet crop means, "grown in a 
moist or watery soil,'* the most valuable of the 
wet crops being sugarcane: ses Hunter’s Imperial 
Gazette of India, vol. Ii, page 63. In the 
Madras Presidency the word "wet” has a well- 
recognized meaning and is applied to lands 
where wet crops can be grown. Paddy is admit- 
tedly wet crop: soe Baden- Powell, vol. hi, p. 65. 
The further sub-division of wet into 'irrigated* cr 
'Manawari' or ‘rain-fed’ is made by the Settle- 
ment Department and a different rate of assess- 
ment, intermediate between irrigated and dry, 
is levied upon lands which grow paddy crops 
with the help of rain-water. Wet means mostly 
paddy crop land or land irrigated by river 
ohaonels or tanks or those aided by wells'*: see 
Baden- Powell, vol. hi p. 56, note, and “survey 
field’* ia defined aa "land not exceeding 6 acres 
of wet land or 12 acres of dry land**. In this 
case, as already pointed out above the Record 
of Rights describes the land as ‘rain-fed’ (Barsha- 
dbai). The quesiion, therefore, is whether ’rain- 
fed* land is or ia not to be deemed ‘wet land*. 


C3] The opposite party was examined as 
p, W. 1 and his evidence is that in two or three 
acres, out of the plots in dispute, paddy ia 
grown, in two acres mandia is grown, while the 
rest is left uncultivated. There is no source of 
water supply except rain. If admittedly paddy 
is grown on two or three acres that extent must 
indisputably bo ‘wet laud’ within the meaning 
of 8ub-3. 12) of 3. 2 of the Act. Explanation 2 to 

B. 2, further Uya down; 

For tbe purp>do of this o^uee, m the case of a person 
who owns wet laud or other land one aore of wet land 
shall be deemed to be notes ot dry land and vice 
versa/* 


If the opposite party grows paddy on two to 
three acres, this must be equivalent to hia being 
in possession of 4 to 6 acres of other laod . 
Admittedly he has got in all, i0.6 acres recorded 
in his name. Even if we take tbe minimum 
average of land according to the evidence of the 
opposite party, as two acres-on which paddy is 
grown— he will still then be left with 8.6 acres of 
‘other land*. Computing the two acres of paddy 
lands equivalent to four acres of other land 
according to the calculation laid down in Expln. 
2 to S. 2, he would thus be in po ^session of 12.6l 
acres in all and would not be a ‘smallholder* as 
defined in the Act. 

[4] The view taken by the Revenue Divisional 
officer that Barsbadhat, cannot be ‘wet’ must, 
in the circumstances, be held to be incorrect. 
Even ia tbe other view, if paddy is grown on a 
portion of the land the opposite party would 
lose tbe benefit conferred upon smallholders by 
the Act. 

[6l This revision succeeds, but in the circum- 
stances there shall be no order aa to coats. 

V.B.B, Bevision aXlow&d, 


A. I. R. (38) 1931 Orissa 16 [G, W. 6.] 

Ray 0. J. AND Paniqbahi J. 

Nopram Bamgopal — Petitioner v. GommiS' 
sioneVf Income-tCbx, B- 0 » Potna — Opposite 
Party- 

Special Juclfldlotion Case No, 16 of 1949, D/- 13-3- 
1950. 

Income tax Act (1922 as amended in 1939), S, 25 
(4) —Business assessed to tax dilferent from one tn 
existence in 1918--Test — Relief under S.25 (4), 

It was with a view to preventiog doable taxation on 
tbe same inoome that the remedial provision in S. 25 
(4) was enacted. If, therefore, the businees which ia 
now asBeased to tax is not tbe 6 ame, not could it be 
said to have arisen from some olher basinesB which 
had been in existence in the year 1918, the petitioner 
oannot claim any relief under S. 25 (4). Whether a 
particular business has grown out of some bueiness or 
whether two or more cooceioB constitute one business, 
is essentially a question of fact. The test for ascertain- 
ing whether two or more oonceroa constitute one 
business or not is to see whether the different businessea 
ate so interlocked with one another or dovetailed into 
one another, that if one fails the others also tail. If on 
the other hand, each business can be carried on in* 
dependently of the other, the hading would be that 
tbe businesa would oonsUtute independent business. 

[Para 5] 

Anno. Income-tax Aot, S. 25, N. 4. 

B. N. Mohanty and S. K. Ray — for Petitioner', 
Standing Oottnsci, G. C. Das— /or Opposite Party. 

Panigrahi J This is a petition under s. 66 

(2), Income-tax Aot, against an order of tha 
Inooma Tax Tribunal, Madras Branch, praying 
for an order calling upon the Tribunal to state 
a case for the petitioner and refer it to this 
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Oourt for dBOision. The question arising for 
'deoiaion* aooording to the petitioner, is 

**whether under the facts and oircunidtanoas of the 
^ase the provigioua of S, 25 (4) are applicable to all the 
■fiOtlTitiea of a btisiuess or to those activitios which 
euaetad tax under the Inoome*tax Act, 1939.’’ 

Cs] The petitioner represented a joint Hindu 
family concern and was carrying on mercantile 
hasiness in grains prior to 1918 and had bean 
Asaassed to income-tax under the Inoomo-tax 
Act, 1918. Daring the assessmeui; year 15.4 43 
io 9-4*44, the joint family became separated and 
was BUOGeedad by a partnership firm consisting 
'Of the members of the family. The petitioner 
•claimed exemption from income-tax under S. 26 
<4), Income-tax Act, 1939. The Income-tax offi. 
.<ier rejected his claim, but the Appellate Assis- 
tant Commissioner held that the provisions of 
2G (4) would apply to the facts of the case and 
allowed the benefit of those provisions to the 
petitioner in two out of the six businesses carried 
*on by him on the relevant date of succession. The 
Appellate Assistant Commissioner held that the 
petitioner could get relief only in respect of 
those activities that were actnally in existence 
in the year 1918 and suffered tax under the Act 
/Of 1918, but not in respect of the additional 
business activities which came into existence 
subsequent to that year. This view of the Assis- 
tant Commissioner was confirmed by the Income- 
tax Appellate Tribunal in their order, dated 
’ii4-il.48. It is against this order that the peti- 
tioner has filed the present revision petition. 

[3] The admitted facts are that the petitioner, 
firm had only grain business and head office 
business in the year Idle, when he was assessed 
iio income-tax under these two heads. In 1923, 
he started the business of salt manufacture and 
•also eetabiished a cardboard factory. In addition » 
he purchased some shares in another partner- 
flhip firm started after 1922. A branch office 
was opened at Calcutta sometime Bubseqoent to 
that year. In 1918, assessments were being made 
in advance but this practice underwent a change 
in 1932 when it was decided to charge tax on 
the previous year’s income. In order to prevent 
doable taxation, relief was given to such persons 
4a had been assessed under the Act of 1913. The 
Appellate Assistant Commissioner, therefore, 
held that those busineaaees which were not in 
'existence in 1918 bad never been assessed to 
income-tax and that, therefore, the petitioner 
waa not entitled to claim any relief in respect 
■of the income of those businesses. The petitioner 
attempted to establish that be had also salt busi- 
neea in 1916, but that attempt failed for want of 
'evidence, In faot, it was found that the salt- 
Uftnnfactuiing basinoaa bad been etarted only 
4n 1936 or 1937 while the cardboard factory waa 
1961 Orisaa/8 & 4 
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started sometime Inter. The petitioner was cal- 
led upon to satisfy the tribiinal that salt waa 
one of the commodities that were being dealt 
with by the Hindu undivided family in 1918. 
The books of account produced by him in sup- 
port of his case were, however, not accepted and 
the tribunal found that, as a matter of fact, the 
petitioner did not have any dealings in salt in 
1918 from which the alleged sale bnainees could 
have grown. 

[4] Mr. Mohanty, le.arued counsel for the 
petitioner, contends that the Income-tax autho- 
rities and the Appellate Tribunal failGd to pro- 
perly appreciate the efi'eot of the provision con. 
tained in S. 25 ( 4 ), Ineome-tax Act, 1939. That 
section reads as follows ; 

“Whei'O a person -who waa at the commencement of 
the Indiao Inoome-tax Amaodment Aot 1931, cariy- 
iog on any busineas, piofesaion, or vocation on which 
tax wag at any time charged under the provisions of 
the Indian Income-tax Aot 1918, ia Bucceeded in such 
capacity by another person, the change being not mo- 
roly a ohauge in the oonstitution of the partnerahip, no 
tax shall be pyable by the first-mentioned person In 
reapact of the income, profits and gaiog ” 

[ 5 ] Mr. Mohanty *3 contention is that it is 
the person who is assessed to tax and not the 
business that he may be engaged in. In other 
words, he argued that a person is entitled to 
relief irrespective of the nature of the business 
he was conducting in 1918. Stretched to its 
logical liraits, this argument would result in 
relief being given to every person who was 
assessed to tax in 1918, irrespective of the na. 
tare of the businesg or the number of businesses 
he may be engaged in during the year of asses, 
ment. The section, in express term?, refers tO' 
“business, profession or vocation on which tax 
was at any time charged under the provisions 
of the Indian Income-tax Act.” On a plain 
reading of the section, it appears to me that the 
income from a particular business which was in 
existence in the year 1918 and had been assessed 
to income-tax would not bs taken into account 
and re-assessed It waa with a view to prevent- 
ing double taxation on the same income that 
the remedial provision in g. 25 (4) was enacted. 
If, therefore, the business which is now assessed 
to tax is not the same, nor could be said to 
have arisen from some other business which had 
been in exiateuce in the year 1919, the petitioner 
cannot claim any relief under 8- 25(4). It. is well 
GStabliehed that whether a particular business 
baa grown out of some business or whether two' 
or more concerns conatitute one business, is 
essentially a question of fact. The test for as- 
oertaining whether two or more concerns cons- 
titute one basiness or not is to see whether the 
different businesses are so interlocked with one 
another or dovetailed into one another, that if 
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one fails the others also fail. If on the other 
hand, each business can be carried on indepen- 
dently of the other, the fioding would be that 
the baeinesses would constitute independent buei- 
neeses. Mr. Mohanty’s argument is that the 
concerns belong to one person arising out of 
common capital and should accordingly be con- 
sidered to be no more than difi’erent branches of 
the same business. He cited the example of a 
shopping concern which has different itenas of 
business, such as shoes, wearing apparel, furni- 
ture and so forth; but, however varied the de- 
partments may bo there is one fact that governs 
them all and that is the business of buying and 
selling. If, for instance, a shopping oonoetn had 
also insurance business it can hardly be said 
that the two would constitute one business. In 
the present case, if the grain business which had 
been taxed under the 1918 Act and the card- 
board factory which had been started in 1922 
were so interdependent and so inter-oonneoted 
as to constitute, in essence, one business concern, 
the petitioner’s contention can be upheld. But 
the fact is that the grain business consisted in 
buying and Gelling for profit whereas the card, 
board factory busineae was started for the pur- 
pose of manufacturing cardboards and making a 
profit. 1 cannot, therefore, persuade myeelf to 
bold that the business concerns started after 
1918 such as manufacture of salt or of card- 
board, were so intimately connected with the 
purchase and sale of grains that had been in 
existence from 191S, as to constitute one busi- 
ness. The view taken by the tribunal is, there- 
fore, correct and we see no reason to call upon, 
them to state a case for the petitioner. 

[6] Ray C. J. — I agree. 

Petition dismissed, 

A, I, R, (38) 1951 OrissalS [C, N, 7.] 

Ray 0. J. 

Govinda Chandra — Petitioner v- State — 
Opposite Party, 

Criminal Revn. No. 168 of 1960, D/* 4-S.1950. 

Criminal P. C. (1898), S. 499, Sch, V, Form XIII 
— Surety bond without bond by accused is not bail 
bond- 

Criminal Procedure Code, Sob. V, Form No. XIII, 
ooDtemplatea that there should bs two bonds, one taken 
from the acooeed undertaking to appear on the dates 
of hearing on pain of forfeiting the bond of any amount 
fixed by the^ Court, and the other from the surety 
chosen by him (acoueed) undertaking, on acouaed's 
failure, to make good the sum forfeited by the aooused 
and, for the matter of that, by him. Any eurety bond 
executed without the bond by the acooeed is not a 
bail bond within ihe Code and is not enforceable in 
the manner pteaoribed In the Code, If for some reason, 
the acouBed, the primary obligor, is released, the eurety 
41 ^ mm . ^ffkout Anything mote. The word 

bail 19 properly applicable to “sooority with surety'* 
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and not ^‘surety without security.*’ The eggentiality of 
the position is that until an aooused forfeits hia bond- 
of appsaranoe, the question of surety’s liability does 
not arise .A. I. R. (21) 1940 Liali. 839 ; A. 1. S (d2) 
1945 All. 389 and A. 1. R. (33) 1946 Ail. 116, Dissent. 

[Paras 6, 7} 

Anno. Ct. P. 0 , S. 499, N. 1 and 7. 

K. N. I?as for Petitioner; Advocate General — 

for Opposite Party. 

Order. The petitioner (Gabinda Obandra 

Srichanar) has been declared to have forfeited 
the bail bond executed by him to ensure attend- 
ance of aceuBed Bira Naik in cri'uinal case 
NO. 389, started by Maguni Biswal of Dhenka- 
nal. On 16-1-1950, which was one of the dates 
of hearing, the accused Bira Naik did not attendi 
the Court, and the petitioner! his bailor, fully 
alive to hia responsibility, made a representa- 
tion to the Court that the non- appearing accused 
was ill. The learned Magistrate did not accept 
the story of illneea but however, was forced to* 
adjourn the case to 30-1-1960. On that date, the 
acouaed appeared, and the bailor too appeared 
and filed a petition asking to be released from 
the liability of bail bond. It appears from the 
record that one Banshi Naik executed a bail 
bond for Bira Naik on 3-3-1950. The petitioner 
was called upon to show cause why the surety 
bond should not be forfeited and the payment 
of Rs, soo agreed under the bond to be paid in. 
default of the accused’s attendance in Court,, 
should not be enforced. 

[a] Both the Courts below have disbelieved 
the story of Bira Naik's illness on 16-1-1950, and 
have found themselves not justified, on any lea- 
SOD whatsoever, to excuse the bailor from the 
liability. 

[3] Mr. K. N. Das, the learned counsel for 
the petitioner, has attacked the proceeding as 
tainted with illegality. According to him, the 
suretyship should have, first of all, been forfeit- 
ed, and then only he could have been called 
upon to show cause why payment of the 
amount undertaken should not be enforced. I 
do not quite follow this argument. If bis argu. 
ment is upheld it would mean that the surety 
bond should be forfeited without hearing the 
bailor. That can never be the intention of law. 
Before forfeiting the bond, the bailor should be 
given an opportunity to show cause. If he fails 
to satisfy the Magistrate as to the existence of 
any sufficient reason disabling him from fulfil- 
ling the terms of the bond, be is to be directed 
to pay. Mr. Das should maintain that at that- 
stage he shall be given further opportunity to 
show cause. At present, 1 am not advised to 
express any opinion on this. But I find no irregu- 
larity in the proceeding. 

[4] But for leaEouB dififerent from that placed 
before me, the payment should not be enforced. 
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I hftVQ the bond befoie me. What hae been 
undertaken in that bond is that the petitioner 
ahonld appear in Court from day to day. It reads 
like this: 

“We the aaouBsd have been called upon to furnish 
securities with one surety of Rs. 200 each in the Cri* 
miaal Case No. 389 started by Mag uni Biswal (Coni’ 
plainant) as against Lambodac Behera and 5 others. I, 
therefore, agree that from today till the disposal of this 
case 1 shall appear in Court on 30-12 1949 and on all 
other dates to which the case is adjourned at 10 
O* olook every day and in case I fail to appear 1 shall 
have to pay Bs 1200, -If I fail to pay, the State shall 
realise it by attaobing and selling my properties, I 
execute the Muchalike to this eSect. Dated 14-12'194S, 
Sd. G, 0. Srichanar,’* 

[5] The dooument contains a list of the names 
of the 6 aooused pereonB. None of them has been 
made to sign this document by way of exeeu. 
tion. This amounts to saying that the accused 
persons have not bound themselves to appear in 
Court on condition of forfeiting the sum of 
B8. 200 each. As it appears from Criminal P. C., 
Bohi V, Form No. Xlil, there should be two 
bonds, one taken from the acouaed undertaking 
to appear on the dates of hearing on pain of 
forfeiting the bond of any amount fixed by the 
Court, and the other from the surety chosen by 
him (accused) undertaking, on accused’s failure, 
to make good the sum forfeited by the aosuaed 
and, for the matter of that, by him. I oannot 
conceive that without an accused himself execu- 
ting a bond, any surety could be thought of. 
The very conception behind the word “surety” 
and the liability implied in that status as recog- 
nised by law is to reimburse the loss sustained 
by the principal on account of failure of per. 
formance on the part of the obligor. The princi- 
pal (i.e,, the State in this case) has double 
remedy — one against the principal obligor, and 
the other against his surety. Not taking a bond 
from the accused person to appear on the dates 
fixed amounts to leaving him to act at bis own 
option. If the accused is not bound to appear, 
there is no meaning requiring the surety to 
make him appear. It is well established in law 
that if the principal by his laches or otherwise 
releases the debtor from the liability sought to 
be BBSumed by the surety, his remedy against 
the surety is friistrated, 

l6] Elxeoution of a bond is imperative under 

the Code. Section 499, Criminal P. 0., reads : 

Before any peceon is released on hail or released on 
niB own bond, a bond for saoh sum of money as the 
® or Court, as the ease may be, thinks 

SQ^iSnt shall be exeoated by snob person, and, when 
«6 is raleased on bail, by one or more sufficient sureties 
®®®®hon0d that euob person shall attend at the time 
and plaoe mentioned In the bond, end shall oontlnne so 
until othetwlse directed by the police officer 
« Court, M the case may be.“ 

^0 Motion contemplates two oases : one when 
the. Moused is to be released on bis own bond, 
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and the other release on bail. Jixecution of a 
bond by the accused is imperative, and in the 
case of release on bail, a bond by one or more 
sufficient sureties has to be executed in addition. 
Mark that in the first part of the section tbo 
bond is to be for such sum of money as the Court 
thinks sufficient, and with regard to the sureties’ 
bond in the latter part of para (1) of the aaetion, 
nothing is mentioned about the "sum”. This is 
becanse surety implies pre-existence of a fixed 
liability by the obligor (principal) and the surety 
is to undertake to reimburse the primary obliga- 
tion, Henoo for what sum the surety bond or bonds 
shall be executed is thereby pre-determined. Anvi 
surety bond executed without the bond by the 
aooused is not a bail bond within the Code and 
is not enforceable in the manner presoribed im 
the Code. Section 602 oontem plates release of a 
surety without entailing release of the accused. 
If for some reason, the accused, the primary 
obligor, is released, the surety stands released, 
without anything more. 

[7] It may be noticed that surety does not 
thereby acquire an overall control of the accu- 
sed’s person. He is to watch the movements of 
the accused, and, on aporebenaion that be may 
abscond, may inform the Court and seek release 
of his liability where upon be is not held bound 
to it but the accused is arrested, and on his 
arrest the surety is freed from the bond and 
stands discharged Where the accused has not 
been made lo execute a bond, the only control 
on the accused is non-existent and the founda- 
tion of the security is knocked from its bottom. 
The result is unenforoeability of the surety 
bond. Bail means security with sureties whereas 
the bond, referred to in the first proviso 
to 8. 496, is a simple recognisance of the prin- 
cipal without any surety. The word "bail” is 
properly applicable to “security with surety” 
and not "surety without security.” Iq the 
case of Wadkawa Singh v. Emperor, 29 
cr. D. J. 491-109 I. O. 219^ (A. I. B. (l6)’l928 
Dab. 3X8), it has been held under no provision 
of the law can a police officer or a Court 
take a third party’s bond for the appearance of 
the aceused without taking an nndertakin« 
(bond) from the accused himself. Such a bond ia 
invalid and the person executing it incurs no 
legal liabilitv if the acoused absconds. I have 
considered, in this connexion, the views of the 
Judges who decided the cases: Indar v. Em- 
peror ^ 41 Or. D. J. 968 : (a. I. R. ( 27 ) 1940 Lah. 
339), Nisar Ahmed v. Emperor, A. I. b, ( 32 ) 
1945 ald, 389: (47 Gr. L. J 209), and Ahdui Aziz 
v. Emperor t A. i. B. ( 33 ) 1946 ALL. U6 : ("47 
Cr. L. J. B28), With the greatest deference, I 
would not agree with them. In Indar*i case, (41 
cr. L* J, 968 ; A. I. B. (27) 1940 Lah. 339), 8. 499 
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has not been taken into consideration, In the 
Allahabad cases, their Lordships have failed to 
consider that the accused, remaining at large 
without esecuting a bond, cannot bo said to 
have been released on bail. To hold otherwise, 
would amount to setting the imperative provi- 
sions of S. 499 at naught. If the accused has not 
been released on bail, and has not undertaken 
to appear on pain of forfeiture of a bond for a 
certain amount, the consideration for the surety 
bond faile and the surety’s liability is enlarged 
or subjected to greater risk than be shall be con- 
sidered to have undertaken under tb a provisions 
of S. 499 without his consent. The surety ’a bond, 
therefore, becomes unenforceable. The Legisla- 
ture has deliberately used the word ‘surety’ in- 
dicating that his liability is secondary Besides, 
on principle, I am bound, sitting in this Court, 
by the view prevailing in the Patna High Court. 
The point has been dealt with in the cage of 
Baidynath v. Emperor ^ A. I. B. (34) 1947 Pat. 
68: (48 cr Ij, J. 324), where it was held that a 
bond by the surety alone was not contemplated 
by the Code and there was no power in the 
Code to forfeit such a bond. 

[8] In this view of the matter, even if I read 
this document in the manner in which the 
learned Advocate-General wants me to read, 
namely, that he did not bind himself to appear 
in Court but to cause aoouaed’s appearance, I 


bond. In my judgment, he is not liable to any 
penalty whatsoever. The revision is allowed. 

Revision allowed* 

A. I. R, (38) 1951 Orissa 20 [G, N. 8J 
Ray C. J. and Nabasimham J. 

Kulamoni Mohanty — Petitioner v. The 
State — Opposite Party. 

Criminal Misc. No. 97 of 1950, D/-22-8-1950. 

Preventive Detention Act (1950), S. 7— Grounds 
vague and untrue — Detention held unjustified — 
Criminal P. C. (1898), S. 491. 

A was arrested on 24*2'1950 under S. 107, Criminal 
P. C. but no piooeedinge were started under the seotion- 
He was then put under detention for three months by 
the DiBtrlot UagisCrate. Just before the espiry of the 
period, the order was revoked by the Chief Secretary 
who passed an order of detention on 16th May 1950 
but made the detention effective from 23*2*1950 . The 
grounds supplied to A which were eisaotly similar to 
those supplied to other four detenus, alleged that A 
was an avowed member of Communist party which 
described the present agitation as ^Oivil War' and that 
A was attempting to collect weapons etc. and was likely 
to go underground. No farther details were given OD 
the ground that their dieoiosure was against public 
interest. In an application by A under S. 491, Criminal 
P. C.: 

Held that the grounds were too vague. Moreover, 
they were euch as could be taken against every member 
of that party and if really existed, were sufficient to 
declare the party unlawful. In absence o( euoh deolara* 
tion every member of the party could not be predicated 
to be sabotageous or violent; 

Further, the ciroumstanoee of bis arrest and sob* 


should hold that on account of non-execution of 
a bond by the accused, the liability of the sure- 
ty under the sort of bond did never arise. 
Secondly, if the State Government would insist 
upon the hidden or implied meaning under this 
document and should like to enforce the penal- 
ty, the bailor is entitled to demand bis pound 
of flesh and to say that, in acoor dance with the 
terms of the document, he had appeared on all 
dates in Court. It having appeared from the 
record that though the accused did not appear 
the bailor did not fail to make his appearance, 
it has to be held that be has fulhlled the 
terms of the bond and be cannot be held liable. 

[9] There are two deficiencies in the case that 
are at the moment irremediable: (1) No bond for 
appearance has been taken from and executed 
by the accused: and (ii) that the bailor, bound 
as be is by the bond, has fulfilled its terms to 
the effect that he should appear in Court from 
day to day. He has nowhere agreed to be liable 
to pay any sum for non-appearance of the ac- 
' cased. The essentiality of the position is that 
until an accused forfeits bis bond of appearance, 
the question of surety’s liability does not arise. 

[lol In the ciroamstances, I would set aside 
the orders of the Courts below calling upon the 
petitioner ^s^menb Miilocteitins his 
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seqaent orders showed that the grounds alleged were 
not true. The order of detention was therefore set 
aside. [Paras 4, 5] 

Government Advocate-~for Opposite Party. 

Bay G. J. — The petitioner (Kulamoni 
Hobanty) has been ordered to be detained for 
one year by the Government of Orissa from 
28-2-1950 under S. 3 (i), Preventive Detention 
Act (iv [4] of I960). Long after this detention, 
that is on 19-6-1960, he was served with a copy 
of the grounds as contemplated in B. 7 of the 
Act, wherein he was told that he had a right to 
make a representation against the order of 
detention. 

[2] We have no information if he has made 
any Such representation In his petition to this 
Court, he asserts that he had been holding a 
service in B. N. Rly. for the last eleven years and 
bad not been officially suspended or dismissed. 
This aSBertion is intended to convey that he is 
a man who is following peaceful avocation of 
life and no blemish has been found in his career 
as a public servant by his immediate superior. 
He further says that he was first arrested on 
24-2-1950 under s. 107, Criminal P. 0., but no 
proceeding under the section Wfks started. He 
was then put under detention for three montfaa 
by the Distriot Magistrate of Cuttack as per his 
order m* 354-Be3. of 23-2-1960. He further says 
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that ittst prior to the termination of this period 
of detention, the Chief Seoretary to the Govern- 
ment of Orissa revoked the above mentioned 
order of detention by the Bi&trict Magistrate. 
Then oame the present order wbiob is now the 
sabjeot of oonsideration. This order is dated 
16*5-19S0, but it prescribes his detention as under 
the order to taka effect from 28-2-1950. It 
does not appear that the District Magistrate 
gave him copy of the grounds for the detention 
order passed by him. It is imperative under 
S. 7 of the Act. The section says: 

**7 (1) When a person is detained in pursuaona of a 
detention order, the authority making the order sbal), 
aa soon as may be, communioate to him the grounds 
on whioh the order has been made, and shall aflord 
him the earliest opportunity of making a representa- 
tion against the order and in a ease where it 

hae been made by . ... an officer subordinate there- 
to (State doTernment) to the State Government.’* 

It is apparent that since S8th February till 16th 
May, his detention was insisted upon without 
affording him the necessary opportunity of 
making a representation to the State Govern- 
ment. 

[3] The petitioner also avers in the penulti- 
mate paragraph* of his petition that there is every 
reason and proof to believe that the grounds 
Bnpplied to him are not even genuinely miscon. 
oeived notions of the Government regarding 
him, and they are but formal recitals of a 
fixed formula for justifying the detentions of 
such persons against whom the Government 
cannot find any actual ground; the petitioner 
fiubmita this because he finds the grounds of 
his detention to be completely and entirely a 
faithful copy of the grounds (even including 
the numbers of the orders containing them in 
some cases) supplied to four other detenus who 
ate now in this (Cuttack) Jail along with the 
petitioner : the detenus concerned are Shyama. 
ghan Bay Ohowdhury. Govinda Chandra Sar. 
angi, Graja Tiipatby aud Jaldhar Nanda. 

U1 In the background of this statement made 
in the petition which the State Government 
has not taken care to controvert, the validity 
or otherwise of the grounds has to be examin- 
ed. The grounds, in a nut shell are that the peti- 
tioner is an avowed member of the Communist 
Party who are out to follow the policy of the 
Oommonifit Party of India and are describing 
the present agitation of the Communist as 
Oivil Wat * and are making every attempt to 
OoUect the weapons and foment disorder, etc., 
and that the petitiocer is likely to go under- 
ground to further the plans of the Communist 
Party, namely, commission of sabotage and 
violence. The learned Government Advocate, 
in BUpporting the State's case, urges that the 
SrotUtde could not be any the more specific 


inasmuch as any further information might dis- 
close facts which the State considerg to be 
against the public interest to disclose. This 
provision, however, has to bo read along with 
the provisions which pre-cribe the object for 
which the grounds are to be supplied Preven- 
tive detentions are eases in which individuals 
are deprived of their liberty without a trial. 
The provision which compels the detaining 
authority to supply them grounds and the pro- 
vision that they will be given an opportunity 
to avail of the grounds in order to make re- 
presentation for the purpose of clarifying their 
position and repudiating the grounds urged 
against them to a prescribed authority and 
periodical review of their cases by the Advisory 
Board are meant to be considered, in the cir- 
cumstances, as substituted for trial. As it has 
always been said that the weapon in the hands of 
the Government is very powerful the minimum 
of liberty that has been given to the detenus in 
the Set up of things should not be whittled down 
in the manner, of which the present case is the 
type. I can easily conceive that the grounds 
could have been more specific without disclos- 
ing the facts which are against the public in- 
terest to disclose. He should have been said 
when, where and with whom he had been plan- 
ning. If the fact that he was going to plan was 
based upon any statement made by him or any 
document or correspondence from which it 
appeared, without diaolosiug specifically those 
documents or statements, it could have been 
said that those documents had been diBCovered 
or the state mentis bad been verified, aud that 
therefrom it appeared that he intended plan- 
ning sabotage and violence. The grounds, as 
they stand are too vague to be availed of for 
the purpose of making a representation. 

[6] The circumstances that he was first of 
all arrested in anticipation of a proceeding 
under S. 107, Criminal P. 0 , and that he was 
later detained under the orders of the District 
Magistrate, who failed to supply him the grounds 
of detention unner S. 3 (3) of the Act but must 
have made a report to the State Government, 
make it doubtful if the iuformations that reach- 
ed the Government at the time of his arrest 
were sufficient to warrant his detention. Besides 
such orders of detention have always been held 
to be sham orders. If people are arrested, on, 
charges of offence or mis-behaviour likely to 
prejudice the publio peace within the meaning 
of B. 107, Criminal P. C. , and then the proceedings 
against them are dropped and recourse is taken 
to the provision of Preventive Detention Act 
for their detention, they are entitled to have it 
adjudged that the grounds are not true. Besides 
it can be said that the grounds like these can be 
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taken to have been extended against every 
member of the Communist Party, Orissa. Such 
grounds, if they exist, as in the nature of things 
they should, would be sufficient for a Party to 
be declared unlawful. That the Party has not 
I been declared unlawful makes it clear that it 
cannot be predicated that every individual mem- 
ber of the Communist Party is either a sabot- 
ageous or violent. Under the circumstances, to 
tell of a particular communist that he is so 
because he is an avowed communist would be 
nothing but vague. The State has not made out 
a case of any clear immediate danger happen, 
ing to the maintenance of public order by 
allowing the petitioner to remain at large. Under 
the circumstances, we direct his release forth- 
with. 

[6] NaraBimham J.— I agree. 

D.RmB* Application allowed. 


A. 1. R. (38) 1951 Orissa 22 [0. N. 9,] 
Jagannadhadas and Narasimham JJ. 

Sm. Gharwhala Devi and others — Plaintiffs 
— Appellants v. Puri Bank Ltd. and others — 
Defendants — Eesponde^its. 

A. F. 0. D. No. 18 of 1945, D/- 25*4*1950. 


(a) Bonatn! — Burden of proof Purchase by 

female— Presumption, 


When a plea of beoaml purchase is ralaed, the 
ostensible title caanot be displaced except on cleat and 
cogent proof of the beoami character of the purchase. 
The burden of proving this lies on the person asserting 
the benatni oharacter. The source of (be purchase 
inoney has always been considered a primary and cru* 
cial factor in making out the beuami character of a 
purebaeG. The same burden of proof applies equally to 
a case where a sale deed stands in the name of a female. 
There is no presumption in law that merely beoanse 
(be female had a husband at ihe time of the purchase, 
the sale deed must be presnmed to be benami for the 
husband. Neither is there any presumption that a mar- 
ried woman has no funds of her own to be available as 
consideration for the purpose. When coosideriog the 
question as to the sou roe ol purchase money, the mat- 
ter has to be looked at not uecessarily by requiring ex* 
press and positive proof of the supply of specifio funds 
of the husband or of the wife for the disputed purchase, 
but proof of the relevant facts with reference to the 
broad probabilities and the oiroumstances in the light 
of the evidence is enough. [Para 6] 


(b) Civil P. C. (1908), O. 6, R, 2 and O. 7, R. 7- 
Claim suit under O. 21, R. 63 by daughters tha 
attached property belonged to mother and no 
l®^her-“Defencs of benami^— Plea oi advancemen 
can be taken by plaintUfs— It is not a mere altei 
native case. [Para 8 

Anno. Civil P. C., 0. 6, R. 2, N. 5; 0. 7, E. 7, N. 2 


(c) Benami — Advancement— Purchase 
of wife— Trusts Act (1882), S. 82. 


in name 


Where in India a purchase has been made by a per- 
son m the name of bis wife or child or other close 
relation, the presamption is that it was benami and 
that there Is no presumption that Duiohase was inten- 


ded by way of advancement, The presumption of no 
advancement is however a rebuttable one. But there 
must be proof of some circumstances which would 
indicate the intention to benefit though no direct proof 
of the same is necessary. [Para 9] 

Where a comparatively small sum out of the total 
investment in the purchase of property in the name of 
the wife is stridhan of the wife and tha sale deed con- 
cerned relates only to a small extent of the total extent 
of the property purchased and the rest of the funds 
are all supplied by the husband, tha presumption of no 
advaucement is not rebutted. [Para 12] 

Anno. Trusts Act, S. 82, N. 3, 

B. N, Das and G. B. Mohanty — for Appellants; 
8. N. Sengupta and S. Mohanty — for Respondents. 

Jagannadhadas J. — Plaintiffs ace tbe ap- 
pellants in this appeal. The suit is one under 
o. 21, R. 63, Civil P. 0. and relates to 62§ 
acres of land at Dolamandap Sabi in the 
town of Puri with puoca and kutcha stniotucea 
standing theieon. The facts leading to the suit 
are as follows : 

[ 2 ] Plaintiffs are the daughters of defen- 
dant 2 . Defendants s to 6 mortgaged tbe suit 
property along with other properties to defen. 
dant 1 the Puri Bank, by a deed of mortgage 
dated lObh March 1934, Ez. 6, for a earn of 
Rs. 25,000. The Bank obtained a decree on the 
mortgage and brought this property to eale in 
Execution Case No. 1379 of 1941. The plaintiffs 
intervened with a claim petition on the ground 
that the suit property belonged to their deceased 
mother and not to their father defendant 2, that 
they ace entitled to the same as the Stridhan 
heirs of their mother, and that their father and 
brothers mortgaged the suit property fraudu- 
lently without their knowledge. (It may be 
mentioned that under the Patna amendment to 
O. 21, B. 5Bi Oivil P. 0., a claim proceeding can 
be instituted also in the execution of a mort- 
gage decree.) The basis for this claim by the 
plaintiffs is the fact that tbe suit property has 
been acquired in bits under six successive sale- 
deeds ranging from 1902 to 1923 all of which 
stand in the name of their mother who died on 
15 February 1933. The claim was rejected by tha 
executing Court and hence this regular suit by 
the plaintiffs under 0 . SI, B. 63 to establish 
their right to the suit- property. 

[3] The case of the plaintiffs is that the 
various purchases were made with the stridhan 
money of their mother while it is the case of 
defendant X, the Purl Bank that the purchases 
were made with the money of defendant 3 and 
that the sale-deeds were taken beoami in 
the name of his wife. The learned Subordinate 
Judge in the trial Court has, after consideration 
of the evidence and ciroamstances, accepted the 
contention of defendant 1 and diemissed the 
plaintiffs* suit and hence this appeal. 

[4] The plaintiffs* father, defendant 2 herein, 
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one Banamsli Kar, was a native o{ the village of 
Ohandpur m the Diatriot of Outtaok. He waa 
not a person having any substantial ancestral 
property and appears to have lifted to Puri 
more than fifty years ago in order to eke out his 
livdihood. He toot< up service with a Bengali 
Xiady named Giribala Dasi who was running an 
■excdse shop a oloth shop and a grocery shop, in 
Puri and other excise shops in the mofussil. He 
-seems to have won his employer’s confidence 
fairly early and became her trusted assistant and 
in course of lime, the management of her excise 
business and grocery shop ap^-ears to have been 
left in his hands. As early as in 1911, his 
employer executed a power-of-attorney in his 
Xavonr including others, vide ex, 6. He appears 


also to have been admitted as a partner with 
her into her business at one time. When for 
one reason or other the license of the excise shop 
could nob he obtained by his employer, Giribala 
Dasi. the shop appears to have been run for a 
year in his name for her. In so far as can be 
gathered from the material exhibited in this 
suit, he bad made purchases of various items of 
property between 1910 to 1923 under as many as 
14 sale-deeds and the property so acquired or 
the price paid therefor was nob inconsiderable. 

Csl The suit properties have been purchased 
under six sale- deeds of which one dated 6th 
November 1906 relating to a portion of plot No. 431 
has not been exhibited. The other purchases are 
as follows : 


Ext. No. 

Date of Execatioa. 


Plot No, Extent (In acres). 

Coneideration. 

Ext. 1 

... 16-9-1902 


430 

.10 

390 

Ext. 1-A 

... 18-12-1919 


432 

.20 

600 

Ext. 1-B 

22-2-1920 

*** 

436 

.20 

350 

Ext. 1-0 

^ 6-6-1922 

»*• 

Portion of 

.9 

1000 



(The rest of plot 

No. 431 appBars 
to have been pur- 
chased under the 

431 





unexhibited sale- 
deed dated 6'11-1906) 

Fart of plot No. 



Ext. 1-D 

^ 13-9-1923 


433 

.2i 

150 


Thus under these six sale-deeds the suit area of 
<664 decimals comprised in plot Nos 430, 431, 432 
and a portion of plot no. 433 and plot no. 436 
along with the pucca and kutcha superstructures 
standing thereon at the time were purchased for 
an aggregate consideration of about Rs. 2600. 
The question for considHration is whether having 
regard to the evidence and circumstances in this 
■case, these purchases were made by the plain- 
tiffs* mother hereelf or faenami by defendant 2 
in the name of his wife. 

16) It is necessary to appreciate clearly the 
principles which have to be kept in view when 
jO question of this kind arises. There can be no 
doubt that when a plea of benami purchase is 
raised, the ostensible title cannot be displaced 
' except on clear and cogent proof of the benami 
character of the purchase. The burden of proving 
' this lies on the person asserting the benami 
character It is unnecesaary to lay down what 
all oircumBtances are relevant to make out the 
i bee ami character of a purchase; but the source 
6f the purchase money has always been consi- 
' dered a primary and crucial factor. The same 
, burden of proof applies equally to a case where 
jpk sale-deed stands in the name of a female. 
];^here is no presumption in law that merely 
bdotkcise the female had a husband at the time 
vdt the pniobase. the sale-deed must be presumed 
; for the husband. Neither is there 

: Rh^j^isiunption that- a married woman has no 
her own to be available as oonsidera* 


tion for the purpose. The dictum of the Privy 
Ccunoil in LaJeskmiah Cketty v. Kothandrama 
Pillait A.I. R. (12) 1925 P. 0. 181 ; (48 Mad. 606) 
and other cases following it which is in the 
following terms: 

''There can. be no doabt now that a puichese in 
India b; a native of India of property in India, in the 
name of hla wife unexplained by other proved or ad- 
mitted facts is to be regarded as a Benami transaction 
by whiob the beneficial interest in the property is in the 
husband althongh the ostensible title is in the wife,” 

cannot be, and has not been, taken to mean that 
such a purchase is to be presumed to be benami, 
merely because it was purchased during her 
married status. In order that the above quoted 
dictum of the Privy Council, may apply, it must 
be made out as a fact that the purchase was by 
the husband and that the source of the con- 
sideration for the purchase was the funds of the 
husband. (See HatanchaTidif Fahirohand v. Deo- 
chand Dayalhai. A, I. R. (33) 1946 Bom. 167 : 
(223 I. 0. 618). But it ia also necessary to observe 
that when considering the question as to thej 
source of purchase money, the matter has to be 
looked at not necessarily by requiring express 
and positive proof of the supply of specific funds 
of the husband or of the wife for the disputed 
purchase, but proof of the relevant facts with 
reference to the broad probabilities and the 
circumstances in the light of the evidence is 
enough. The position relating to the quantum 
of proof required in such oases to establish the 
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benami obaraoter has been authoritatively laid 
down by the Federal Court in the latest case 
reported in Gangadara Aiyar v. Subramania 
Sastrtgal, A.I.R. (3G) 19»9 F. 0, 8S; (I9i6 P. L. J* 
90) where their Lordships in an unanimous judg- 
ment state the position as follows: 

“It is the settled law that the onus of eBtabliehing 
that a transaction is benami is on the plaintiff, the 
person asserting the beoanai character and it must be 
strictly made out. The decision nf the Court cannot 
rest on mere suspicion, but muat rest on legai grounds 
and legal teptimocy. In the abseneo of evidence, the 
apparent title must prevail. It is also welbeBtablished 
that in a case whore it ia asserted that an assignment 
in the name of one person is in reality for the bene&t 
of another, the real legt is the source whence the 
consideration came and when it is not possible to obtain 
evidence which conclusively establishes or rebuts the 
allegation, the case must be dealt with on reasonable 
probabilitiee and legal inferences arising from proved 
or admitted facts.” 

The evidence and circumatances in this case have 
to be judged with reference to these standards. 

[7] There is no direct and express evidence 
on behalf of defendant i, the Puri Bank, that 
the consideration under the various sale deeds 
actually belonged at the time to defendant 2 or 
that defendant 2 had specific funds at the time 
out of which the consideration was in fact paid. 
[After discussing the evidence the judgment pro- 
ceeded.] The above review of the facts and 
circumstances emerging from the evidence esta- 
blishes (1) that defendant 2 was in posseagion of 
substantial funds during the period 1910-1933, 
when almost the entire investment on the acquisi- 
tion of the land relating to the suit-houses and 
the reconstruction of the super-structures* there- 
on was incurred. (2) That as a matter of fact 
he was acquiring substantial proiDerties during 
that period. (3) The recitals in the sale -deeds 
relating to the suit property show that the con- 
sideration therefor in so far as it was by way 
of set. off of previous debts was that of 0-2 and 
in so far as it wag cash, was paid through his 
hands, ( 4 ) It is in a way admitted by the plain- 
tififs in their plaint that the money required for 
the very subetantial investment by way of recons- 
truation had its origin from defendant 2. (5) The 
plaintiffs* case of their mother being in posses- 
sion of independent Stridhan funds is clearly 
disproved. Taking all these oircumatauces to- 
gether, it is a reasonable inference that the cen- 
sideration for the various sale-deeds and for the 
reconstruction of the structures thereupon was 
supplied completely by defendant 2 and not by 
the plaintiffs’ mother. I have therefore no hesita- 
tion in agreeing with the conclusion arrived at 
by the learned Subo^'^linate Judge that the pur- 
chase of the suit- “operty under the various 
sale deeds above re .'erred l<j in the name of the 
plaintiffs' mother must be take* to have been 
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really made by defendant 2 from Out of his owr^ 
funds. 

[8] Learned counsel for the appellant how- 
ever argues that even if it is taken as Bufficiently 
proved that the consideration for the above sale- 
deeds and for the reconstruction of the houses 
thereupon was supplied by defendant 2, it musti! 
in the circumstances of this case be taken to be 
with an intention that the beneficial interest, 
therein should belong to the plaintiffs* mother 
that is to say that the consideration was pro- 
vided by way of advancement. It is objected on 
behalf of the respondents that the question ae- 
to whether there was an intention by way of 
advancement is a question of fact which has not 
been put in issue at all at the trial and that 
such a question of fact cannot be permitted to 
be raised at this stage. It baa been pointed out 
that there is no indication in the plaint of any 
such alternative case and that the plaint was- 
entirely on the footing that as a fact the con- 
sideration for various sale-deeds was actually 
supplied by the plaintiffs mother and not by 
defendant 2. The case in Ishati ChundeT Singh 
V. Samachurnt 11 M- A. 7 at p. 20 : (6 w. B. 
67 p. o.) is cited to show that a question of this 
kind is not to be allowed to be taken for the 
first time in the appellate stage. I am not how-r 
ever prepared to overrule the argument of thel 
appellant’s counsel on this ground. An argu- 
ment that even if the purchase. money was sup-; 
plied by defendant 2, the title does not belong, 
to him, is not a mere alternative case. The one 1 
and the only question is whether the purchases 
are henami. Defendant 1 seeks to make it out, 
by showing that the funds were supplied by 
defendant 2. The plaintiffs may disprove it by! 
showing that the intention was to benefit their 
mother. It appears to me, however, that on thel 
material before us, there is nothing sufficiently 
to indicate that there was any intention on the 
l^art of defendant 2 to purchase the property 
under the various relevant sale-deeds for the 
benefit of his wife, once it is found that the 
purchases were made by him and out of his funds- 
and not by the wife out of her funds. Quite a ■ 
large number of cases decided by the Privy. 
Council have repeatedly established the proposi- 
tion that where in India a purohaaa has been 
made by a person in the name of his wife or 
child or other close relation, the presumption is 
that it was henami and that there is no pre-; 
sumption that the purchase was intended byi 
way of advancement. It is sufficient to refer to 
the cages in Gopce Krist Gosatn v. Gunga Per~ 
saud, 6 M. I. A. 63;: U W. R. 46 P. C.)*, Mt. Bilas^ 
Kunwary, Desraj Ranjit Singh, A, 1, R. (2) 1916 
P. 0 . 96 : (37 ALEi, 657); F. J» E. Kerwich v, 
K. M. Kerwich A. i. B. (8) 1921 P, c. 66 ; (4&^ 
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Ififll Chanohala Devi v. Pubi 

O&lt fi60)j Zidkshtftidh Chstty v. JZothdiidrdTjid 
PiUai, A.i.R, aa) 1935 P. 0 I 8 I ; (48 Mad. 605 ) 
and Guranditta v. T. Ram^itta, A. i H. (16) 
1998 P. O* 172 (S5 caL 944). TUg presumption of 
no advancemGuti is no doubt a rGbuttablo one. 
But therG must bo proof of some circumstaDCQS 
which would indicate the intention to benoiit 
though no direct proof of the same ia necessary. 
It ia no doubt true that aa stated in Mahomed 
Sadiq AU Khan v Fah’ J ahan Begami A. i. B. 

(19) 1932 P, O. 13 at p. 20 : (6 Luck. 666) : 

**Though there may be no presumption of advance* 
ment in euoh cases in India very little evidence ol 
intention would be sufficient to turn the ecale,'^ 

What is the nature of that “little evidence" which 
is required to turn the scale can be gathered 
from a notice of the facts of this very case in 
Mahomed Sadtq Alt Khan v. Fakr Jahan 
Bagam, A. I.E. (19) 1932 P. 0 . 13 : (6 Luck. 556) 
and of a few other cases where the intention of 
advancement tias found as a fact. 

[ 9 ] In Mahomed Sadig Alt Khan v. Faltr 
J ahan Begam, A. i. R. (19) 1932 p. o. 13 at p. 20 : 
(6 Luck. 506) the property in dispute was pur- 
chased by a Mohammedan in the name of the 
daughter of his favourite wife. At the time of the 
daughter’s marriage, he sent the deed to the 
father-in-law of the daughter for his inspection 
representing it as her property. It was held 
that this was sufficient evidence of his in ten. 
tion that the purchase was for the beneht of 
hia daughter, Shambku Nath v. Pushlcarnatht 
A. I. B. (32) 1945 P. C. 10 : (I. L. E. (19i5) Ear. 
P. 0. 168) is a case of deposits by the deceased 
in the bank in the joint names of himself and 
hia close relations. Some of his near relations 
were destitute widows and others were Parda- 
nashin ladies. Their Lordships held that these 
circumstances were sufficient to lead to an in- 
ference that the deposits were for advancement 
and that it was unlikely that the deceased 
chose the names of such persons as joint holders 
of the deposits benami. In Manmohan Das v. 
Mt. Earn Dei, a. i. E. (18) 1931 P. c. 175: 
(194 I. G. 669) there was a deed of gift executed 
by a recently married husband in the name of 
his minor wife. The dead itself recites the fact 
of the recent marriage, the minority of his wife 
and the advice of bis relations and his own 
desire to make arrangements for his wife’s 
maintenance. It was also in evidence that the 
husband bad led a somewhat extravagant life 
prior to marriage and that the property covered 
by the deed of gift was bis sole remaining asset. 
It was held by their Lordships of the Privy 
Oonnoil that the deed must have been meant 
by way of advancement. 

ClO] Learned counsel for the appellants relied 
fltxongly on a case in Sitamma v. Sitapati Bao, 
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A, I. n. (26) 1930 Mad. s: (I. L. E. (1038) Mad. 
220). In that case it was found that a person 
made an adoption and that various properties 
were purchased in the name of his wife. The 
adoption deed itself suggested the possibility of 
strained relations between the adopted hoc and 
the adoptive mother. It was held that it was 
not unlikely that the purchase in the namo of 
the wife with the funds supplied by the husband 
was meant to be for the benefit of the wife. It, 
was also further found on the facts that subse- 
quent dealings with the property were on the 
footing^ of recoguisiag the ownership and the 
possession of the wife. In the case their Lord- 
ships of the Madras High Court say ; 

Jhe mere sospicioa that the purchases mlpiit not 
have^ wholly beea made with the ltidy’3 money will 
eertainly not suffice to establish that the purchases 
wore benami. nor even the suspicion that moneys 
belonging to the husband, whether in a smaller measure 
or a larger measure, must have also contribu'ed to 
these purchases. Even in cases where there is positive 
evidence that money had been contributed by the 
husband and not by the wife, that circumstance ig noc 
conclusive in favour of the benami character of the 
transaction, though it is an important criterion. It ia 
true that in the Indian law the Engllah rule as to 
preaumptioD of advancement has not been adopted, 
but S, 82 , Trusts Act, recogniseo that money may' 
have been contributed by another, towards a purchase 
with the intention of giving a bene^clal interest to 
the person in whose name the purebase is made. The 
relationship of husband and wife between the person 
who contributes the money and the person in whose 
name the sale is taken will be a very important factor 
in determiniog whether the transaction was really 
meanb lor the beneht of the wife or not, ” 

As already stated above, the facta aud cifcum- 
atances of that case were such as to render it 
very probable that the benefit of the wife was- 
Specifically intended, 

[llj In the present case, the only circum- 
stances that may be relied on in favour of an 
intention to benefit the wife by these purchases 
are if at all the following: — In 1903 to 1904, plot 
No. 430 purchased under the sale-deed, Ext. 1 
was mutated in the name of the plaintiffs’ 
mother, vide, Ext, 2. In 1920-21 plot no. 436 
purchased under sale-deed, Ext. l-B was mutated 
in the name of the plaintiffs’ mother, vide 
Exts. 2- A and 3*B, For the purchase under 
Ext. 1-0 of portion of plot No. 431, the mutation 
in the plaintiffs* mother’s name was effected in 
1922, vide Ex. 3. It is also in evidence that 
in the Puri Municipal Survey records, Ext. 4, 
prepared some time before 1922, the name of 
the plaintiffs’ mother is recorded in respect of 
plot NO. 433, with an extent of ,14 acres show- 
ing her as the owner, thereof. It is also in evi- 
dence that when the application for sanction 
of the plan of the two storied building to be 
reconstructed on the suit -site was made and 
sanctioned in 1932, under Ext, 7, the building was 
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stated to be that o£ Goui’i Debi. On the other 


hand, however, there ie absolutely no evidence 
of any posaession or enjoyment by the plaintiff 3* 
mother during her lifetime or by the plaintiffs 
at any time prior to the date of the suit which 
was hied in 1944, since the date of their 
mother’s death in 1993. It is also admitted by 
the plaintiffs in para. 18 of the plaint that the 
sale deeds relating to the suit property were in the 
custody of defendant 2 and that the municipal 
assessments were also in his name. The muta- 
tion proceedings and the entry in the municipal 
survey record following almost immediately on 
the execution of the respective sale- deeds was a 
matter of course and are not by themselves any 
indication of intention of defendant 2 that thepuc- 
chases were meant to be for the benefit of his wife. 
The application for sanotion of the plan for 
reconstruction of a two-storied structure can- 
not also he said to be of any significance in the 
face of the admitted fact that municipal assess- 
ments were all in the name of defendant 2 himself. 
It is no doubt true as pointed out in Girija 
Kumari v. Kir an Cliandra^ A. I. B. (34) 1947 
Pat. 471 : (26 Pat. 253) that 

where a sale-cieed alleged to be benami is taken in 
the name of a female member of the family definite 
evidence of subsequeot: possession by that female mem- 
ber is somewhat difficult. *' 

[i2] But where as in this case the evidence and 
the circumstances point to a conclusion that the 
source of the purchase money was supplied hy 
the husband, more satisfactory evidence of eir. 
oumstances leading to the conclusion that there 
was an intention of beneficial advancement is 
required. The only other circumstances that 
have been pointed out and relied upon on behalf 
of the appellants are that the last lease-deed, 
Ex. i-D for R3. 150 in terms recites that the 
consideration paid was Stridhan amount of the 
wife and it is also pointed out that during the 
conrss of the 20 years between 1910 to 1933, when 
defendant 2 made as many as eighteen purchases 
only thesefour all of which relate only to a parti- 
cular residential house were purchased in the 
name of the wife and that the earliest purchases 
under Ex. i is of the year 1902, some years 
before the purchases in the name of defendant 2 
himself appears to have started. The recital 
that the money supplied under Ex. 1-D was 
Stridhan cash of the plaintiffs’ mother was no 
doubt a relevant factor in considering the ques- 
tion as to whether the money supplied for that 
or earlier purebase was that of defendant 2 or 
of plaintiflfa’ mother. But once a conclusion on 
that matter ’-as been reached against the plain- 
tiffs, it appears to me thf t a recital of that kind 
in the sale-deed relating oply to a very small 
^extent out of the total extent of the property 
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and to a comparative small sum of ES. 160 out 
of the total investment of over ten thousand is 
not enough to indicate any cleat intention on 
the part of defendant 2 that the various pur- 
chases ranging from 1902 to 1923 were all meant 
for the benefit of the wife. On the other band 
there are not in this case as in the cases in 
Siiamma Sitapati Raot A. I. E. (25) 1998 
Mad. 8:(i. Ij. E. (1^^38) Mad. 220); Mahomed 
Sadiq Ali Khan v. Fahr Jahan Begamu A.I.R. 
(19) 1932 p. C. 13 : (6 Luck, 666) and Sha'ird}h% 
'Nath V. Pu$h)^arnaih^ A, I. B. (32) 1946 P* O. 
10 : (I. L- E (1946) Ear, P. O. 168), proof of any 
Outstanding circumstances which would have 
rendered it ptima facie probable that the hus- 
band would have intended to make these various 
purchases for the purpose of providing for hia 
wife. It is to be noticed that the very first put" 
chase on record is in the name of the wife and 
the other disputed purchases all relate to the 
residential house in which he was living all 
along. It is more likely than not that these 
purchases at that time were intended for his owxx 
benefit. It is most unlikely that a person like 
him succeeding in business and investing hia 
moneys in the purchase of site and construction 
of stacuoture constituting his residential house m 
which he happens to be living all the time 
would have intended that the same is not to 
belong to himself, but to his wife. It is not 
possible and it is unnecessary to speculate what 
might have been the reason for his making 
these purchases in the name of the wife or for 
making specific recital in the last only of the 
disputed purchases that the consideration there- 
for was stridhan money of the wife. On a con- 
sideration therefore of the entire circumstances 
and evidence in this case, I have come to the 
conclusion that there is no sufficient evidence in 
this case of circumstances probablising any posi- 
tive intention on the part of defendant 2 of 
making these purchases for the benefit of his 
wife, I agree therefore with the conclusion of 
the learned Subordinate Judge that the suit 
property stood benami in the name of plaintiffs' 
mother and that it belonged in fact to defen- 
dant2and his sons defendants 3 to 6 at the time 
of the mortgage to defendant l. 

[13] In the result, therefore, the plaintiffs* 
suit must fail and the appeal must be dismissed 
with costs, 

[14] Narasimham I.— I agree. 

F.B.B. Appeal dismissed. 


Ananta Oh ARAN V. The State (Bay C. J,) 

A. L R (38) 1981 Orissa 27 (C. W. 10.] 

Ray 0. J. AND Narasimham J. 

Ananta Charan and others — Petitioners v. 

Whe State — Opposite Party. 

Criminal Misc. Cases Nos. 69, 77, 78. 79. 80. 8 1 82 
And 8a ol 1950, D/- 17-8-1950. 

!ft Safety— Preventive Detention Act (1950) 

expiry ot detention under Orissa Act. detenu 
DC detained under Central Act on same grounds. 

Once a man is detained under a provincial pteven- 
tivo detention measure on the basis of bis prejudioial 
Activities he oao. on the expiry of the term, again be 
retained under the Central Act on the self-esme 
grounds, particularly when there has happened noth- 
ing to show that hia approaoh, from the standpoint of 
nis political oieed, to the political, social and economi- 
■oal problems of the society has undergone any change. 

Safety — Preventive Detention Act 
<1950} — Groundstunder, for detention have no wide 
divergence from those under Orissa Act which- was 
w force —Satisfaction of detaining authority under 
Orissa Act on previous occasion can be relied on 
for satisfaction of detaining authority under Central 
Act It is not for Court to decide what will be parti- 
cular period of detention. [Para 4] 

Safety _ Preventive Detention Act 
<1950)— V agueness of grounds— Tests of vagueness. 

Whenever the grounde are found vague, the detenu 
Is entitled to an order of release from the Court. They 
ofto be held to be vague if the minimum of information 
that will entitle the detenu to present a case in his ex- 
pMted reptesentatiOQ ig not available on the faoe of it. 

Besides, the vagueness consists in that the reasons of 
Apprehension of the detaining authority are too remote 
being mere possibility upon possibility or contingency 
upon contingency. Merely saying that detenu is a dan- 
gerous oharaoter and his creed is communism, ia not 

[Paras 6, 6] 

*8 not for the Oourt to consider the falsity ot 
Otherwise of the allegations. It is the function of the 
Advisory Board, [Para 7] 

y* P<isayat — for Petitioners; Advocate-Qeneral — 
jor Opposite Party. 

Bay Gi J * — Theaa oases arise out of petitioQs 
tuado by the petitionece natned above for issue 
of writs of Habeas Corpus as against their de- 
tention under the Preventive Detention Act (iv 
t4] of I960). Mr, V. Pasayat, Advocate, appears 
lOi all the petitioners amteus curiae. The argu. 
dents advanced by him are common to all the 
cases and we, therefore, propose to pass one 
judgment covering all the petitions. 

[2] The arguments advanced are : (i) That 
the petitioners other than those of or. Miec, 

Oases NOB. 69, 79 and 83 are old detenus, and the 
reapeotive orders of detenbion passed against 
them are baaed on the same grounds as on 
which they had been detained prior to the Pre- 
ventive Detention Act enacted after the Oonati- 
tution. This, he urges, is sufficient indication 
that the detaining authority had not applied his 
nund to the facts and oiroumsfcanoes appearing 
Againet the petitioners. In the course of argu. 
dent, he baa pointed out that in some oases 
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even the grammatical inacouraoiea in the cons- 
truction of some of the sentences have reappear- 
ed. His contention, therefore, is that there was 
no exercise of that mental process which is ne- 
cessary in order that the detaining authority be 
satiahed that, in order to prevent the petitioners 
from acting in a manner prejudicial to the 
maintenance of pnblio order, their detention was 
necessary. This deficiency deprives the order of 
the irreducible minimum of rationality and 
reasonableness under the Conetitution; (ii) The 
second ground urged is that tbe satisfaction of 
the detaining authority on the previous occasion 
cannot be relied on for the satisfaction of the 
detaining authority for fresh detention after the 
passing of the Preventive Detention Act. In this 
connexion, a passage from an unreported deci- 
sion of his Lordship the Chief Justice of Bom- 
bay High Court is relied on: 

'*Th6 Batisfaction wbiah the law required wag the 
satiafaotioQ of the detaioing authority when the order 
wag made and it was not open to the authority to fall 
baok upon the Batisfaotion which was valid in 1943. 
Therefore, on this ground also the petitionera were 
entitled to succeed.” 

(iii) Lastly, it was argued that the grounds, as 
supplied, are vague and cannot be held to be 
sufficient for the satisfaction of the detaining 
authority. 

[3j Contention No. (i) : It is difficult to say 
that because the self-same grounds formed the 
basis of the detaining authority’s satisfaction on 
a subsequent ocoasion. it would necessarily fol- 
low that the mind of the authority concerned 
did not grapple with particular facts and cir- 
cumstances of each individuai'a case. It is not 
that in one or two oases, new grounds have not 
been added. It cannot be ruled, as an absolute 
proposition of law, that once a man is detained 
under tbe preventive detention measure on tbe 
basis ot his prejudicial activities, he cannot, on 
the expiry of the term, again be detained on the 
self-same grounds, particularly when there hasi 
happened nothing to show that hia approaoh, | 
from the standpoint of hia political creed, to the, 
political, social and economical problems of tbe 
society has undergone any change. It is not far 
too wrong to say that a man is to be judged by 
his association with politically dangerous indi- 
viduale, or hia advocacy of a cause, which, if 
pursued, involves manifestation of violence, sabo- 
tage, chaos and confusion in tbe present day 
Booial, political and economical set up of things, 
and is, otherwise, subversive of the established 
Government, His Lordship Ohagla 0. J. is 
reported to have said, in his judgment., (assum- 
ing that the quotation given in the newspaper 
"Cross Roads, vol, ii, no. 14, dated 4-8.1960" 
under the column "Difference between Old and 
New” at p. 8 is correct etc.), while examining 
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Tvhelmirigly aufBoiant in another state. So long: 


the question as to how long past aots would 
determine the rationality oi a fresh order of 
detention, that "he wo?dd refuse to lay aown 
uuy sped fie period '' We ace not inclined to 
accept unconditionally that the past acts of a 
man are not safe criteria of bis propensities and 
likely futute activities; on the other band, if he 
belongs to a particular group of political agita- 
tors whose ideals to subvert the present established 
Government by producing confusion and chaos 
in the society for the purpose of unbalancing the 
same and by various other activities of revolu- 
tionary character ace well known, it would not 
be unreasonable for the administrative authorities 
to consider the detention of such persons as 
necessary to prevent them from acting in a 
manner pcejndicial to the maintenance of the 
public order. Besides potential risks from a 
person’s activities, granting that he has the 
dednite frame of mind prone to the purpose, 
have to be determined by the surrounding cir- 
oumstancbs including the political climate, both 
in the national and international spheres. If 
the members of a particular group of agitators 
are known to be, as a matter of habit, exploiting 
the situation, prevailing in the Country, and if 
their political aims, as judged from their past 
acts, are not offset by any change in their creed, 
and if there be no reasonable ground to believe 
that the particular member concerned's views 
have undergone fundamental ohange, it cannot 
be said that the ciroumstances do not constitute 
reasonable grounds for satisfaction of the detain, 
ing authorities. Besides, we, in Court, are labour* 
ing under the diaadvantagf a of not being able to 
investigate the authenticity of the allegations on 
which the orders of detention are based. As an 
abstract proposition of law, we are not ready to 
say that past acts should not be taken into con- 
sideration. I would here invite attention to an 
observation by Roxburgh and Lahiri JJ. of the 
Galcntta High Court in an unreported case to 
the effect that 

aetwity at any rate of reasonably recent date 
alone might somg circumeianeee be considered by 
Government as alone justifying detention/* 

Besides these detention orders are not punitive 
but preventive, so that if on the self-same 
grounds they are detained from time to time, it 
does not amount to saying that they are punish- 
ed twice or several times for the commission of 
a solitary and speotfic offence. Reasonable ness 
of the ground involving exercise of executive 
discretion based on ratiocination rather than 
arbitrariness is always relatable to social and 
political atmosphere of a country of which the 
Executive Government is the best Judge, 
Grounds which would be insufficient for such 
Satisfaction h. one state of things would be over- 


and so far as the conditions justifying necessity 
for prevention exists, detention order made 
within the reasonable limits laid down by the- 
Legislature would be quite justifiable. It would 
be beyond our power of interference even if it dose, 
not fit within judicial strait jacket. The Legis- 
lature has eatruated it with the Executive Head 
of the State on account of the vantage ground 
that they occupy from which they can strike a 
happy balance between personal liberty and 
social control. 

[4] The second ground is based upon the 
short summary of his Lordship Obagla C. J.'s- 
decision in the Bombay cass, referred to.. 
Without questioning the correctness of that 
decision, we are inclined to hold that it has no- 
application to the facts of the present case. In 
that case, as it has been pointed out by h\sf 
Lordship, there was a wide divergence of 
grounds between the Public Security Measures 
Act, the law of the land for preventive detention, 
in Bombay, prior to the enactment of the 
preventive Detention Act, and the latter Act, 
The divergence, as pointed out by him, seems 
to he fundamental. Such divergence however, t 
does not exist between the Preventive Detention 
Act (iv (4] of I960) and the Orissa Act, that 
was formerly in force. The relevant seotions in 
both the Acts are almost identical. His Lord-' 

ship is reported to have said : 

“According to the old Act it was Bufficieot, if a 
parson had acted in the past or waa acting in the pre- 
sent or was lilcely to act in fatare in ptejadioial 
manner, to enable the detaining authority to pass an 
order. In the detention Act, however, the proper 
authority has to be satisfied that it was necessary to 
detain a person with a view to prevent him from acting 
in a prejudicial manner.” 

As I have already pointed out, there being no 
such divergence between Orissa Act and the 
present Preventive Detention Act, the deoisioa* 
has no relevance. There is another thing to 
which I must draw attention in this connexiosi 
namely, that it is either assumed or acknow- 
lodged to be correct that for certain period tho 
past acts of a citizen will be sufficient guide for 
the authorities to control bis movements so as 
to prevent him from acting in a manner pre- 
jndioial to the public safety. If that be so, what 
will be the particular period is not for a Court! 
of Justice to define nor any bard and fast rule 
can be laid down but it is for the detaining 
authorities to decide, particularly they being 
in the more advantageous position of having all 
the materials before them, a large part of which 
is not available to the Court. 

[c] Lastly, it has been argued that the 
grounds are vague. We know it is agreed un- 
animously by all the High Oourte in India that 
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whenever the grounds are found vaguoi the 
detenu is entitled to an order of release from 
|the Court* What vagueness is in this relation 
lhas seldom been defined. In order to determine 
'Uhat they are vague, we have to keep in view 
the purpose for whiob the grounds ace supplied. 
They are supplied in order to enable the detenu 
to make a representation to the detaining 
authority refuting the oorreotness of the involved 
facts and inferences founding the grounds. They 
I can be held to be vague if the minimum of 
< information that will entitle the detenu to pre- 
sent a case in his expected representation is 
not available on the face of it. Besides as I 
would bold that the vagueness consists in that 
' the reasons of apprehension of the detaining 
' authority are too remote being mere possibility 
upon possibility or contingency upon oontin- 
genoy. In the American Courts, in administer* 

• ing the law of preventive detention, they always 
set before them as guide a rule known as *^Glear 
and immediate danger rule*' which, I think, 
throws some light on what vagueness should 
mean in such cases. If the acts of the detenu or 
hie mental frame or his political association or 
creed are of uncertain implications and there 
.is DO prospect of his taking to dangerous or 
violent activities in response to them, or, in 
'Other words, if under the cause- and-effeot rule 
•circumstances reveal no proximity between the 
apprehension and the possibility of his future 
activities and the reasons given for the preventive 
Orders, they can be considered vague. As I have 
^aid, if the grounds are vague, certainly the 
detenus are entitled to an order of release In 
-this oonnexicn we have carefully examined the 
'grounds in each individual case. Except in the 
case of petitioner Bharat Jena in or. Miso. 
No. 80/50, we find that the grounds are definite, 
clear, precise and stand the test of clear and 
immediate danger rule. It should have been 
better if the detaining authorities should have 
catd, in the grounds, that they consider it 
likely that the detenu should indulge in subver- 
sive or violent activities in a manner prejudicial 
to the maintenance of public order. But the 
implications are quite clear that they have satis- 
fied themaelves that the detenus concerned must 
be kept in custody in order to prevent them 
from acting in the aforesaid manner. 

[ 6 ] So far as Bharat Jena ie concerned, the 
’ gtounda supplied to him, we consider, are too 
vague to support an order of detention. He is 
said to be of a desperate obaraoter and his 
political creed Is said to be oommacism. None 

i d ihesa ideas would carry us to any sense of 
in relation to hie pronenesa to act in a 
|| 0 |E|^otal manner endangering the social order. 
Bsaidkfff these ate not sufficient to enable him 
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to make a reprosantotion to the authorities con- 
cerned. 

{?] In some cases, Mr. Pnsayat wanted to 
convince us that some allegationa with regard 
to the activities of some of the detenus are 
false. He could nob, however, supply us the 
necessary materials for it except bis own 
assertion which, assuming they are true, we 
could hardly act upon. Besides, it would be the 
function of the Advisory Board to test the 
correctness of these allegations and the Board 
will be in a more advantageous position than 
ourselves to consider representations of the 
detenus after examining all the material records 
including Police and other reports of a confi. 
dential character. As the detenus have been in 
custody for nearly 6 months and their cases are 
going to be reviewed by the Advisory Board, 
we should not oonoern ourselves with che requi- 
site enquiry. 

[8] In these circumstances, we dismiss the 
petitions of all the aforesaid petitioners except 
that of Bharat Jeua in Cr. Miso. no. ao/50, 
who, we direct, shall at once be set at liberty. 

[ 9 ] Narasimham J. — 1 agree, 

H.G.D, Orders accordingly . 

A. I. R. (38) 1951 Orissa 29 [G, N. 11,] 

Rat 0, J. 

Appanna — Acctised — Petitioner v. The 
State — Opposite- Party. 

Criminal Kevn. No. 7 of 1950, D/- 28-7*1950. 

Bihar and Orissa Excise Act (IX [2] oE 1915), 
Ss 47, 57 and 87 — Sale of liquor at place not spe- 
cified in license. 

Whore a license holder for sale of liquor sells Govern- 
ment; licensed liquor at a place other than one epecified 
in his license, he is guilty under S. 47 (a). Hence, 
g. 57 is not applicable and non'CompliaDoe with the 
provisions of S. 37 (b) will not vitiate the prosecution. 

[Para 9] 

M. S. Rao — for Petitioner., Advooate’General — 
for Opposite Party. 

Orden- — The petitioner (Ch. Appanna) has 
been convicted under 8. 47(a), Bihar and Orissa 
Excise Act, for having in possession and causing 
the sale of Government licensed liquor in a tati 
enclosure near the Jyoti Cinema in Berhampnr 
town, and has been sentenced to pay a fine of 
Ba. 200. and in default to undergo simple im- 
prisonment for two months. 

[ 2 ] Appanna is admittedly a license-holder 
for sale of the liquor in Shop No. 2 in Berham- 
put town. 

[ 3 ] The contentions that are raised in this 
case are . (l) that even if he sold, as alleged by 
the proseontion, at the tati enclosnre, he cannot 
ba held to have committed an offence inasmuch 
as there was nothing in license that it was con- 
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fined to be availed or in any particular part of 
the town; {ii} that in view of 3, 87 of the Act, 
initiation of the proaeciition was bad in law 
inaamucb as cognisance had been taken on the 
complaint of the Kscise Sub-Inspector who had 
not been authcrised by the Collector within the 
meaning of the section; and (iii) in relation to 
eufficiency of the evidence adduced and its iiro- 
per appreciation and due appraisemont by the 
Courts below. 

[4] The third contention should not be enter- 
tained as against the concurrent findings of the 
Courts below in revision. 

[5] With regard to the first contention, the 
prosecution should have done well to have pro- 
duced the license showing that the particular 
premises, referred to in 8. 30 of the Act, were 
delimited in the license. Through Sir. Advocate- 
General, who was appearing for the State, I 
directed for the production of the license or its 
copy from the Berhampur Excise Department. 
Except a counterfoil which lacks in all details 
in its particulars, nothing more could be pro- 
duced. But Mr. Advocate- General has handed 
over to me a lice use granted to a retail-seller 
of the liquor in Cuttack. It appears from that 
that the specification of the locality in which the 
retail sale is to take place has been duly incor- 
porated and the same has been indicated by 
boundaries of the place. That specification of 
the place while granting a license is a matter 
of condition and essentiality will appear from 
the statutory rules (vol. iv. part i, p. 1 of the 
Orissa Excise Manual). The part is headed 
"General condition applicable to vend licenses 

under the Excise Law”. Paragraph 1 reads : 

“A liceusee may sell an intoxicant only at the place 
or on the premises specified in that behalf on the 
license, and sale by him or on hie behalf in any other 
place is absolutely prohibited.” 

l6] I would, therefore, hold, agreeing with 
the Courts below, that the place in which the 
petitioner was found selling the Government 
licensed liquor was not the place specified in 
his license and by doing so he did something 
which was absolutely prohibited. As to initiation, 
S. 87 says : 

”No Magistrate ehall take cognizance of an ofienoe 
referred to— 

fa) in S. 47 ..... except on the complaint or re* 
port of an Hjicise Officer or an Officer empowered in 
this behalf by the Local CrOveroment ; or 

(b) in 8. 57 except on the complaint or re- 

port of the ColieetoE or an Exoiee Officer authorised by 
the Collector in this behalf.'* 

[7] Mr, Rao, the learned counsel for th® 
petitioner, forcibly contends that ‘the offence 
charged is one within S. 6T of the Act and as 
such the complaint in the ease must fulfil the 
requiremeita of 8. 87 (b). According to hig con. 
tention, the offence is one under 3. 57(b), which, 
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omitting the immaterial portion thereof, would 
read : 

“If any holder of a licence, in any case not provided 
foe in g.47, wilfully contravenes any rule made under 
S. 89 or S. 90, or 

(c) Willfully does any act, in breach of any of the 
conditions of the licence, for which a penalty ia not 
prescribed elsewhere in this Act, &o.” 

[8] We have to read S. 47 (a) under which; 
the petitioner has been prosecuted side by side. 
It reads : 

“If any person, In contravention of licence 

granted under this Act, 

(a) sells any intoxicant, he shall be liable to 

imprisonment . ... or to fine ...•** 

[9l Cases covered by 8. 47 are excluded from 
the purview of 57. The crucial position, there- 
fore, is whether the offence in the present case- 
is one under S. 47 or 8. 67. Section 67 either 
(b) or (c) refers to such violation of rules or 
conditions of license as are not elsewhere pro- 
vided for. This amounts to say that if the 
offence charged falls under 8. 47 (a), as quoted) 
above, non-compliance of the provisions of S. 87, 
as contended for by the learned counsel foe the 
petitioner, will not vitiate the proseoution. In 
my judgment, this case comes very clearly and' 
specifically under S. 47 (a) and as euch does not 
come under the purview of 3. 57. There is. there- 
fore, no illegality in launching the prosecution. I 
All the contentions advanced by the learned 
counsel having thus failed the revision fails and 
is dismissed. 

DM. Eevision dismissed. 


X. I. B. (38) 1981 Orissa 30 [0. N. 12.] 

NabaSIMham J. 

Sari Sahu — Petitiomr v, Pasori Sahu — 
Opposite Party. 

Ortminal Bevn. No. 26 of 1950, D/- 21-7-1950. 

Criminal P. C. (1898), S. 522 (3) — Order under, 
long alter original conviction or appellate order. 

There is nothing in S. 522 (3), to limit the jurisdic- 
tion of an appellata or revisional Court to the paeslng 
of an order within one month either of the original 
conviction or of the appellate order. It is left to tho 
discretion of appellate and revislooal Courts not to 
exercise their powers uoder this seotion in cases whero 
there has bean undue or excessive delay in moving the 
Court for its use : A. I. R. (34) 1947 Cal. 390. Dissent. 

[Paras 4, 5] 

Anno. Cr. P. C., S. 522, N. 10, Pts. 7 and 8. 

S. N. Dasgupta for Petitioner; B. K. Pal— for 
Opposite Party. 

Otdop. — This pebitiou is for revigiag an ordflr 
under S. 532 (3), Oriminal P. 0., pasEsd by tb& 

SeasiODS Judge of Cuttack under the following 
oircumstanceg. 

[2] The petitioner was tried for the offeno^ 
of bouse trespass under S. 448, Penal Code and 
convicted by a Magistrate on 27*6-1949. Hia 
appeal to the Sessions Judge was disposed of od 
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10-8«1919 and though the oouviation was main- 
tained the sentenoe of hne was reduced, A ori. 
minal revision to this Hon'ble High Court wag 
diamisaed on 16.9.1949, Till then the opposite 
party did not apply to any of the throe Oourta 
for action under S. 522, Criminal P. 0. On 
34.11.1949 for the firgt time the opposite party 
applied to the appellate Court {the Sessions 
Jndge, Cuttack) praying for an order for resto- 
ration of possession of a portion of the house 
which the petitioner was said to be occupying 
forcibly. The Court passed an ex parte order 
allowing the petition. Thereupon, the petitioner 
filed an application for reconsideration of the 
€x parte order and on 17-1.1960 the Sessions 
Judge refused to reconsider the same. This 
Tevision petition has been filed against that 
order dated 17.1.1960. 

[3] The sole question of law for consideration 
ie whether the Court of appeal can pass an order 
under S* 522 (3), Criminal P. C., long after the 
disposal of the appeal. In the present case the 
appeal was disposed of on 10-8-1949 and the 
order under 8. 623 (3), Criminal P, C, was passed 
more than three months later on 24-11-1949. 
Mr. Dasgupta’s contention is that the Court of 
appeal became functus officio after disposing of 
the appeal on 10-8.1949 and that it bad no jnrie. 
diction to pass an order under S. 522 (3), Crimi- 
nal P. 0, on any subsequent date. He further 
argued that even if it be held that the Court had 
any such jurisdiction that jurisdiction was limi- 
ted to the period of 30 days from the date of the 
disposal of the appeal and that it cannot be 
extended beyond that period. In support of this 
argument he has relied on a single Judge’s 
decision of the Calcutta High Court reported in 
Abdul Mannan v. Taiyab Alit A, I, b. (34) 
1947 oal. 890 : (48 Or. L. J. 908). 

[4] Mr, Pal has, however, relied on a series 
of decisions of almost all other High Courts 
taking a contrary view. In Fida Hussain v. 
Sarfaraz Hussain, A. i. E. (20) 1933 Pat. 617 ; 
(8i or. L. j. 940), a single Judge relying on an 
earlier decision of the Patna High Court held 
that there was nothing in S. 522 (3), Criminal 
P* 0., to limit the jurisdiction of an appellate 
Court to the passing of an order within one 
month either of the original oonviotion or of the 
appellate order, It was left to the discretion of 
api^Uate and revisional Courts not to exercise 
their powers under this section in oases where 
there has been undue or exceesive delay in 
Imoviog the Court for its use. The same view 
Ims keen taken in a later Division Bench deoi. 
cion of the Patna High Court reported in Qudri 
Maihton v. Jcmyi Mahton, A. i, B.( 2 i) 1934 Pat. 
ISA : (86 Or. It. Jt 1166). The Nagpur High 
Court has iiaken the same view in Hamdeo 
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Atrnaram v. Emperor, a. I. E. ( 25) 1939 Nag. 
916 : (99 Or, D. J. 342) which has been foIlowtHl 
in Hamnath Sheonarayan v. Soymji Krishanji, 
A. I. R, (36) 1948 Nag. 260 ; (49 Cl'. L. J. 3S3). 
Similarly the Lahore High Court in Roda v. 
AtUar Singh, A. I. R. (25) 1938 Lab. 839: {iii Cv. 
L. J. 380} and the Allahabad High Court in 
Nihal Singh v. Emperor, A. I. R. (sc) 1932 
ALL. 662 : (40 Or. L. J. 953) have taken the 
same view. My attention has not been drawn to 
a decision of any High Court which has taken 
the view of the single Judge of the Calcutta 
High Court in Abdul Mannan v. Taiyab AIL 

A. L R. (3l) 1947 Oal. 390 : (43 Or. L J. SOS). 

[5] Ap*rt from the overwhelming authority 
against the Calcutta view, the provisions of 
aub.s. (3) of S. 523, Criminal P C. do not appear 
to warrant such a limitation on the powers of 
the appellate Court. Unlike sub-ss. (i), (3) of 

B. 622, Criminal P. 0. does not expressly say 
that the power of the Court of appeal or revision, 
aa the case may be, to pasa an order under that 
section must be exercised either at the time of 
passing the order or within one month from the 
date of such order. When the section is entirely 
sileut as regards the law of limitation which 
should control the superior Court's action under 
aub-s. (3), there seems to be no justification for 
importing the same rule of limitation prescribed 
for the trial Court in sub-s. (1) of that section. 

I would, with respect agree with Rowland J.’s 
observation in Fida I-Ius^am v. Sarfaraz 
Hussain, a. i, E. (20) 1933 Pat. 617; (34 cr. L. j. 
94o) to the effect that in the absence of any such 
express provision, the matter should be entirely 
left to the discretion of the Court of appeal or 
revision as the case may be and though such a 
Court may not care to interfere and pass an 
order under sub-s. (3) of s. £22, Criminal P. C. 
where there has been undue delay there is 
nothing in the section prohibiting it from exer-i 
cising such power in exceptional oases. 

[6] I am therefore of the opinion that the 
lower Court has -committed no illegality in 
passing an order under S. 622 (3), Criminal P. C. 
more than three months after the date of the 
appellate order. 

[7] The revision petition is dismissed. 

Revision dismissed ^ 

A. L E. (38) 1981 OriBsa 31 [G, N. 13.] 

Rat 0, J. AND Nara8imhau J. 

Pusarala Narasinhaswamy — Petitioiier v. 
Indian Dominion — Opposite Party. 

Criminal Rovn. No. 341 of 1949, D/. 18-8'1950, 

(a) Criminal P, C. (1898), 85,439 and 412— Con- 
viction on plea of guilty — Power of High Coart to 
interiere with conviction in revision. 
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Keafiinf; Ss. 430 aiifl 439 together, ic is evidoat that 
the Kigh Court cau interforo ici ull ti'sei o£ iniorie^A* 
nesS, iHegalily or iteproorioty o£ any fiodtug, sentence 
or order, or tho irregularity of asy proceedings of the 
inferior Court; by taking anch naeasnroa or passing such 
orders as could bo passed by an appeUata Court. Tbe 
provision in S. 439 (IJ io tbe efieet that a Court of re- 
vision should exorcise the powers of a Court of appeal 
only mean; that it should exercise the power which a 
Court of appeal in an appeal legally entertainabie by 
it can do, [Para 6] 

Thereforei even though no appeal would lie to an 
appeilftte Court under 3, 412 against an order of con- 
viction based on the accused’s own plea of guilty exceptas 
to the extent or legality of the sentence, the High Court, 
in its revisional jurisdiction, may interfere with the 
conviction as dietinRuished from merely tbe seatenco 
if it satisfies itself that the finding is either incorrect 
cr illegal or improper. [Para 7] 

Anno. Cr. P. C., S. 412, N. 1; S. .439 N. 25, 

(b) Criminal P. C. (1893), 3. 439 (6) — Plea of 
guilty by accused—Conviction— In revision convic- 
tion if can be challenged. 

Where an accused is convicted on his own plea of 
guilty in the trial Court, he shall not bo allowed in 
revision before the High Court to withdraw from his 
plea of guilty in so far aa it means Ms confession of the 
-facts charged; but at the same time be shall be allowed 
to ebaUenge the legality of the conviction apart from 
the sentence li any error In tbe proceeding has vitiat* 
ad the trial and afiected the legality of the conviction. 

[Para 9] 

Anno. Cr. P. C,, S. 439 N, 31 Ft. 16, 

(c) Interpretation of Statutes — Erratum. 
{Obiter) Ordinarily, tbe erratum should take effect 

to leetify tbe error with effect from the date of tbe 
ariglnal publication. [Para 4} 

H. Mahapatra — for Petitioner. 

Advocate-General— tot Opposite Party. 

Ray C. J — The peiiitioiier hag been convict- 
ed by the Subdivieioaal Magistrate of Nawrang- 
pur under S. 7 read with s. 8 of Act xxiv [24] 
of 1946. and has been sentenced to undergo rigo- 
rous imprieon men t for two months and to pay 
a One of ns, 50 in default to undergo rigorous 
imprisonment for a further period of two 
months. 

[2] On 16.6.1948, he was attempting to trans- 
port by road in lorry (no, obk 139) 12 maunds 
and 17 lbs. of rice in small gunny bags which 
were kept concealed amongst bags containing 
tamarind from the right side of the Indravati 
Tiver to the left in contravention of Government 
NotiQoation No. 39547 ST dated 5 11-47. The peti- 
tionee pleaded guilty to the charge before the 
trial Court who convicted him, as aforesaid. 
The proseoution had examined two witnesses. 

[3] The legality of the conviction is challeng. 
ed. This gives rise to a question whether the plea 
of guilty in the trial Court debars him from ‘chal- 
lenging the conviction on merits. The learned 
appellate Court overruled petitioner’s conten- 
tion that he could not, in lawi have been con- 
victed of tbe offence charged. In this connexion 
be observed ; 


“It appears from the record of statement of tbe 
acca;ed prepared by tbe learned lower Court tbat the 
details of tbe alleged contravention were put to in the 
form of a single question to the accused and his plea 
was recorded ‘tho accused has pleaded guilty to tho 
charge’." 

Hfi further said ; 

“In the present case, the accused made tbe plea 
of guilty after the details of the alleged contravention 
had b:ion put to him. Hence, the plea o! the aooused- 
appellant baa been properly recorded and the appellant 
had appreciated the nature of the charge made against 
him and then made his plea before the lower Court. 
Therefore, no appeal will lie except for sentence.” 

[4] In two subsequent paragraphs, tbe appel- 
late Court, however, did consider the merits of 
the ooutentions advanced before him which 
were slightly different from what have been 
contended here. One of the two contentions was 
that the Government NotiBoation NO. 39547 dated 
5-11-1947 was faulty and carried no meaning. 
The second contention was that the prosecution 
had failed to prove that the Government of India 
had delegated their power to the Provincial 
Government as the fact of delegation had not 
been published in any Official Gazette. The 
notification, aa first published, omitted the 
word ‘left’ before the word ‘aide’, that is, the 
relevant phrase read “from the right aide to the 
side.*' By an erratum published on 20-11- 1947, 
the omission was supplied and accordingly the 
rtecessary correction was published. It is con- 
tended here that the erratum should not validate 
tbe notification. This contention can be over- 
ruled as having no substance. The alleged 
offence, in the particular case, was committed 
on 16-6-1948, long after the erratum was publish- 
ed. Ordinarily, the erratum should take effect 
to rectify the error with effect from the date of 
tbe original publication. But had tbe alleged 
offence besn committed after the first publica- 
tion of the Gazette notification and before the 
publication of tbe erratum, a different conai- 
deration might have baen applied. But in this 
particular case, the notification had stood cor- 
rected long before tbe commission of the offence. 
The contention, fails- I am happy to note that 
tbe learned lower appellate Oourt having taken 
tbe same view overruled the contention. 

Col The contention involving absence of dele- 
gation by the Government of India has been 
reiterated in this Court, but in a different forin 
and from a different aspect. What was con- 
tended there waa tbat the fact of delegation had 
not been officially published and it was rightly 
thrown out by the Court. What ia contended 
here is that tbe Government of Orissa eecured 
the delegation in the form of an approval to 
their proposal to the effect tbat they should 
exercise the power of banning transport from 
the north side of the river Indravati to ihB 
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^Qath. however, they iDtroduo 9 d a 

•change prohibiting such traneport from the 
«ighi eide of the river to the left. The river has 
« meandering oourBS, In some pi sees the right 
^ide would be to the east while the left to the 
'Weat. The contention, therefore, is that when, 
■^8 iB ID the present oase, the place of origin of 
the transport is to the eastern side of the parti- 
Cnlat sector of the river concerned and the 
destination is to the western side thereof, no 
offenoe can be said to have been oomraitted 
-even though it offends the Government of Orissa 
"Notification, it being in excess of the delegation 
obtained. 

[6l Before considering the merits of the con- 
'iention, I shall have to address myself to a 
ooutention, raised by the learned Advocate. 
<l 0 n 0 ral, which is in the form of a preliminary 
objection to its entertainment, that the accused 
Slaving pleaded guilty in the Court below he is 
not entitled to ohalleDga the legality of the 
Qonviction except as to the extent or the legality 
of the Bentenoe. In this connexion, reliance has 
ijeen placed upon ss. 271 (2), 412 and 439, 
Oriminal P. 0. It is urged that the High 
lOonrt's powers of revision are limited to the 
Lpowers enumerated in sub.s. (i) of S. 439, 
«iamely, powers conferred on a Court of Appeal 
■fcy 08. 423, 426, 427 and 428 of the Code or on a 
Court by 8, 338 etc. As according to s. 418 (412 ?) 
*10 appeal lies against a conviction based upon 
accused 'a own plea of guilty, the High Court’s 
power is too limited accordingly, Free of any 
authority, I should rule out this contention as 


unsound. Section 439 is an enabling one. 
•Ohapter xxxii of the Code in which 3. 439 
UfiCuta deals with the subjects of “Be fere nee and 
^vision”. Section 436 confers revigional juris- 
<diofcion of either wider or more limited character 
on Courts of various grades of which the High 
XJourt is one. The Oourfee below the High Court 
‘ttife given revisional jurisdiction for the purpose 
bt ultimately making a reference to the High 
' “ClOptt. With regard to High Court, the material 
l^rtioD of the section reads r 

‘The High Court .... may call for and examino 
'C^td of any praoeeding, before any Criminal Court 
JitQato within the local limits of its jarUdlotion 

* 0 ® the purpose ol satisfying itself as to the 

'^re|tn68B, legality or propriety of any finding, sentence 
reoorded or pasaed, and as to the regularity of 

infericr Court and may, when 
for such record, diieot that exeautlon of any 
; he Buspended and, if the aoousod is in confine* 

’ ke released on bail or on his own bond pend* 

ii*pe Akamliuttlon of the reeord.'* 

^ rest of the section is not material. } Sec- 

with direction of further inquiry 
complaint by High Court and 
U^F^puits mef|tioned therein. Section 437 is 

purpose, being con. 

^9lm!aBa/6 (ft 6 


fined to the powers of the Sessions Judge or 
District Magistrate or an Additional Sessions 
Judge to make a report for the orders of the 
High Court the result of such examination, on 
examining the record of any piooeediag under 
S. 435 of the Code or otherwise, Next comes 
3 . 439 which opens with the words 

‘■in the case of any proceeding the record of which has 
been called for by itself or wbioh haa b-en rep ^rted for 
^ders or wUioh otborwiee comes to itg knowledf^e tha 

High Court may, in itg disoretion, exercise any of the 
powers (to.” 

Reading gg. 436 and 439 together, it would ba 
evident that the High Court can interfere in all{ 
cases of ineorreotnees, illegality or impropriety 
of any finding, sentence or order or the irregu- 
larity of any proceedings of the inferior Courts 
by taking such measures or passing such or-| 
ders as could be passed by an appellate CourtI 
under Ss. 423. 426, 427 and 428 or by any 
other Court by 8. 338. The ambits of the 
powers are to be delimited by reference to 
S. 435, that is, power of removing any defici- 
ency in the finding, sentence or order, or pro- 
ceedings, call it inocreotnesg, illegality or 
impropriety or the like. After so satisfying 
itself, the Court, in order to give proper relief 
to the parties themselves and to rectify the 
errors or illegality &o., as the case may be 
shall make such orders as a Court of Appeal 
could make in appropriate cases. In saying 
that a Court of Revision should exercise the 
powers of a Court of Appeal what is meant to be ' 
said is that it should exercise the power which 
a Court of Appeal in an appeal legally eoter-i 
tainable by him could do. 

[7] The result of my examination of the 
provisions, in short, is that even though no, 
appeal would lie to an Appellate Court under 
B. 4 12 of the Code against an order of convic- 
tion based on the accused’s own plea of guilty 
except as to the extent or legality of the gen. 
tence, the High Court, in its revisional juris, 
diction, may interfere with the conviction as 
diatintfuished from merely the sentence if it 
satisfies itself that the finding is either inoor- 
reet or illegal or improper. This, however 
shall not be understood to mean that the 
High Court should, without any good reason 
or in an arbitrary manner, disregard tho plea 
of guilty. It must be satisied that the plea of 
guilty has either been misunderstood or mis- 
conceived under the particular features presanfe 
in the ease. 

fal I shall now deal with certain authorities 
cited at the Bar. The learned coanael for tha 
petitioner has relied on a decision of Rowland J 

of Krishna 
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pafc. 913; (44 Cl’. L. J. SOI). The learned Judge 

deala wi jb the question in the following words; 

“Hence it is FUpgestcd that >YberG in p, particular 
cate tbo powers of an Appellate Coiirl are reEtrictecl 
bj S. 43 2 tbe powers of tlie Hiyli Court in revUion 
arc eimilarly restricted. The argument, it c- emg to 
me, loses right of Ibe pio7isiorj3 of 413 and 411 
and the coDEcqueocea of tbo:e proviEions. Id those 
two sections it is cuacted that in certain casrs there 
Bball be no appeal bat such provisions have never 
been conaidered to forbid the High Court in revision 
from exercising just as wide powers aa if there had 
teen an appeal and the High Court had been the ap- 
pellate Court. Iq my opinion, therefore, the powers of 
th is Court in dealing with tbo present application are 
BS ample as if an appeal on the merits bad been 
entertainable by the Sessions Judge and had been 
diEmisEed,'* 

In the case of Emperor v. Ha-ta Sahu, A. i. R. 
(80) 1943 Bom. 209: (44 cr. L. J. 663), Divatia J. 
held: 

“As the learned Sessions Judge points out, it is 
open to them in revision to challenge the oonvlction 
as illegal even though they pleaded guilty to the 
charge. As held by out Court in Chunilal v. Em- 
%)eYOT, 23 Bom, L. R. 1023 ; (A. I R. (14) 1927 
Bom. 67 ; 27 Cr. L J. 1148), an accused person, who 
pleads gu'Uy before a Magistrate and is convicted, 
can contend under S. 412, Crimioal P, C., in bis 
application for revision, that his conviotion is illegal.” 

In the case of Supdt, ani Remembrancer 
of Legal Affairs, Bengal v, J nanendranailu 

33 C. W. N. 699 : (i. I. E. (l6) 1929 Cal 747 ; 30 
Cr. Ii. J. 1038), Mukherji J. held that even w^hea 
a parson had been oonvictad on his own plea of 
guilty, be had the right under s. 439 (6) to show 
oau30 against his conviotion, withdrawing ia 
effect the said plea, Graham J. taking a contrary 
view held that S. 439 (6) had no application 
where there was a plea of guilty except when 
the convicted person could show that there was 
Eome mistake in recording the plea of that he 
did not in fact take such plea. On account of 
this difference of opinion, the case was referred 
to a third Judge, Buckland J. His Lordship held 
that in the case of a person who bad been oon- 
vioted on a plea of guilty, the conviotion 
against which he might show cause under 
s. 439 (6). Criminal P. 0, would mean the 
judgment of the Court sentencing him, Against 
Buob conviction, ciuse might be shown by at- 
tacking the propriety or legality of the sen- 
tence but not by withdrawing the plea of guilty 
or going behind such plea as a confession of 
the facts charged. His Lordship had, however 
said that against a conviction on the accused's 
own plea of guilty, he might show cause by 
contending that there was eome defect in the 
proceedings or the fact to which he confessed 
by his plea of guilty did not amount to an 
offence or offence of which he had been 
convicted. His Lordship, in this connection 
relied on the case of Reg, v. Brown, (i89o) 24 
B. D. 367; (69 L. J. M. 0. 47), His Lordship 


explained bis decision to be confined to the? 
case that such an accused could not go behind 
his plea of guilty as a confession of the facts^ 
charged. Dealing with Mukherji J's vieWi*; 
based mainly on the theory that an accused' 
even after passing of sentence on conviction 
was entitled bo withdraw bis plea of guiltyi 
his Lordship said that, the withdrawal of a. 
plea of guilty was a totally different matter; 
actually there was no provision in the Cri- 
minal P, G. which allowed that to be done, 
though bia Lordship had no doubt that the 
Court would permit it in a proper case. The 
English authorities moreover agreed that the 
leave of the Court was required and that such 
leave could not be given after sentence, that ia- 
judgment, had been pronounced. (Reg* T. 
Otouier,[m9) 8 Cox. 237, JRefif. v. iSe2Ml840j 
9 0. &p. 316: (173 B. B. 8G-2); and Rex. v, 
Plummer, (1902) 2 K. B. 339: (71 L, j. K.B. 806K> 
[9] It is clear from examination of th®- 
authorities that ordinarily the accused shall not 
be allowed to withdraw from his plea of guilty 
in so far as it means his confession of the facts- 
charged but at the same time be shall be al- 
lowed to challenge the legality of the convic- 
tion apart from the sentence if any such GrrOl^^ 
in the proceeding has vitiated the trial and ; 
affected the legality of the conviction. I reserve* 
my opinion, however, as to the view given by 
Eowland J. of the Patna High Court that the 
disqualifiaation of the order of conviction's 
appealabillity attaches strictly to a oaee 
where the trial Court convicts the accused on 
his own plea alone without any aid or con- 
sideration of any evidence adduced before him. 

[iQ] In this view of the matter, coming to - 
the present case, the accused's plea of guilty ia 
based upon his confession of the facts cbargedi 
namely, that he was attempting to tranapoii 
contraband foodgraina from the right side op 
the local sector of Indravati river to its left. 

If such transport does not amount to an off- 
ence in law for lack of delegation to the 
Provincial Government by the the Central Gov- 
ernment of the power of banning transport, hie . 
conviotion cannot be held determined by hie 
plea. We have, therefore, to consider the con- 
tention of the learned counsel on its merits. I 
have set forth his contention above. Its merik 
hinges upon whether delegation with reference 
to transport from north side to to the south of 
the river stands good in relation to the ban of 
transport from the right side to the left, 

[ill The course of a river is, in its broad . 
outline, the direction of the line between its* 
source and its mouth. For the purpose of 
general direction, the line joining the two pointB;- 
would be the indicator. If the line runs fronk^ 
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cast to westi the two sides of the river should 
ho north and soutbi The direotion north is to 
the right of man standing with his rear to the 
oast and front to the west. Therefore, in the 
oaso of Buoh a river, with its flow from east to 
west, its right side is generally the north side 
and left side is the south side. In the case of a 
river, meandering in its course, the midstream, 
line of a particular sector considered indepen* 
dently may be such that its right side lies to 
ite east and the left to its west-; but taking the 
river as a whole, it is on the north side of the 
river. In the circumstances, in the facts of 
ihifl particular case, there has been no substain- 
tial variation between the power delegated and 
the power exercised. Alteration, if any, is 
merely a matter of form rather than of sub- 
stanoe* This alteration in the phraseology of 
the notifloatlon has been adopted for the sake 
of exactitude and to avoid evasion of the ban. I 
would, therefore, hold that the power of the 
Provincial Government does not suffer from 
lack of delegation by the Centre, 

Cl3] In the result, I uphold the order of 
oonviotioD. With regard to the sentence, how. 
ever, it errs on the side of severity and calls 
for rednotion. I would, therefore, remit alto- 
gether the sentence of imprisonment and alter 
the sentence' to one of fine only. Subject to 

this modification in the sentence, the revision 
is dismissed. 

[13] Napasimham J. — 1 agree. 

V* S*B, Rsvision dismissed. 
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Bay 0. J. AND Paniqrahi J. 

' Kunja Sahu aiid others — Appellants v. 
Bhagaljon Mohanty and others ’^Respondents, 
A. F. A. D. Nob. 218 and 33 of 1945, D/.13'6-1949, 

Hindu Women's Rights to Property Act (1937), 
9. 3 (2) and (3) — Object of Act is remedial and not 
Dcnevolent— Rule of survivorship is kept in abeya* 
nee — Widow succeeds to her husband’s estate 
mtbout being coparcener — (Per Pant^raTii J". — 
Widow becomes member of coparcenary though 
^Ot coparcener herself — She can be represented by 
Karta) — Interest devolving upon her is defined and 
®*Uhable though it forms part of joint family estate 
«Bhe has Hmlted power of disposal over Interest 
devolving upon her under Act — Objection as to 
frRWtion by coparcener of bis interest in joint 
^muy estate ia not applicable when interest devolv- 
eft upon or is acquired by one who is not a co*par* 
eener Widow Can, without claiming partition 
ftUenate Interest of her husband that devolves upon 
« Act— Phrase, “the same Interest’^ in 

4, 6, 13, 17, 18] 
Hindu Women’s Bight to Property Aot, S. 3, 

(in xfo, SIS of 1945) and E. J/. 
No, 8B of 1945) — for Appellants ; 
5f«s Qupta (In No. 83 of 1945) — for 



Ray C. J. — This is a plaintiffs’ appeal in a 
suit for declaration that the suit lands arc their 
ancestral joint family propertiea and that defon. 
dant 1 has nob acquired any title thereto by 
virtue of a sale-deed dated 27-2-iaio, executed by 
defendant 2, The plaintiffs and the hueband of 
defendant 2 were mombers of a joint Hindu 
Mitakshara family at the time of the I&tter’e 
death. On hia death, defendant 2 EuCGeeded to her 
husbana’s interest in the family properties under 
the Hindu Women’s Right to Property Aot. 
She transferred her this interest in favour of 
defendant l by the aforesaid sale-deed. The suit 
was reaisted on the ground that defendant 2 
had the right to alienate and the said alienation 
ia binding on the plaintiffs. There was some dis- 
pute as between the parties as to whether the 
claimed properties were ancestral joint family 
properties. That controversy, however, has been 
set at rest and has not been re-agitaied here. In 
this appeal, we shall proceed on the assumption 
that Judbisthir was joint in mesa and estate at 
the time of his death. 

^ [2] The learned Munsif diemiased the plain, 
tiffs* suit on the findings that the properties, in 
dispute, were joint family properties and defen- 
dant 2 had no right. The learned lower appellate 
Court reversed the decree of the trial Court 
holding that defendant 2 had the right of aliena- 
tion under 8 . 3 (3), Hindu Women’s Eight to 
Property Act, as extended to agrieulturaUands 
in Orissa. Hence the second appeal by the 
plaintiffs. 

[3] Mr. L. K. Das Gupta, the learned counsel 
for the appellants, contends most strenuously 
that the interest that devolves upon a widow 
under the Hindu Women’s Right to Property 
Act ia not alienable by her till she exercises the 
right of partition as a male coparcener. The hard 
core of hie reasoning is that the interest that 
devolves upon her is defined in sub-?. (2) of s. 3 
of the Act as 'the same interest as he (the hue- 
band) himself had.’ His eubmiasion ig that as 
the husband before reducing his undivided inte- 
rest in the coparcernary property to a specified 
one by partition, had no right of alienation, the 
same right cannot be conoeded to a widow. He 
triea to substantiate hia proposition dexteriously 
by picking up a few judicial pronouncements in 
which several character iatics .attributable to co- 
parcener’s interest in the coparcenary have been 
attributed to the widow’s interest that devolves 
upon her under the Aot and argues that tbe 
absence of right of alienation is a necessary 
corollary. This method of reasoning, however 
ingenious, does not serve well in law which is 
not logical. I shall deal with these cases gra. 
dually and will show that the views expressed 
therein do not run counter to the conception of 
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right of alicuEttion as ichorcnt in the estate that 
devolves upon a deceased male coparcener’s 
widow. With regard to the eoheme of the Act 
aud the language employed to carry that out, 
bis contentioQ, in the main, is that sub-s. (2) of 
the section contains the key provision as to the 
extent and nature of the widow’s interest and, 
that, in that oontext, sub-s. (3) is a limited pro- 
vision, that is to say. it lays down certain limU 
tationa that detract from the right that is 
connoted by the defining words ‘the same interest 
as he himseU had.' When encountered with the 
question why then should the interest be deaori- 
bed as the limited interest known as a Hindu 
Women’s estate’ in aub-s. (3). he replies that ita 
object was to deny to her the status of being a 
fresh Block of descent which she would otherwise 
have been had not that limitation been imposed 
by the aforesaid words. But this answer, to my 
mind, is not adequate to resolve the difficulty. 
The legislature shall not be presumed to have 
been redundant in expression of its will. Eight of 
claiming partition wt uld obviously be included 
within the words ‘the earn ) interest as he him- 
self had* occurring in eub-g. (2). It would then 
be redundant to provide for the right of partition 
in the proviso to sub-s. (3). In view of the lan- 
guage of the Beotion, it would be irreconcilable 
and inconsistent to hold that the scope and object 
of Bub B. (3) ia confined to curtailment of the 
interest defined in sub-s. (2) by imposing certain 
limitations thereon, It is fundamentally correct 
to say that in the absence of compelling oir. 
oumstances, full effect shall be given to the 
plain ordinary grammatical meaning of the 
words used in a statute. The relative importance 
of Bub-SB, (2) and (3) shall have to be ascertained 
by interpreting the words used therein in their 
plain grammatical meaning. It is significant 
that the sub-s. (2) is subjected to the provisions 
of 8ub-g. (3) in so far as it provides for what 
interest the widow shall get. The word ‘subject,’ 
in Oxford Dictionary, means 'in a state of sub- 
jection or dependence; under the control, rule or 
infiuence of something; subordinate,' The author 
of the lexicon illustrates the significance of the 
word by certain citations, such as, 

*'treuty is subj^ot to tatiBcation that this is not valid 
udIcbs ratified. The artangement is eubject to yout 
approval, that this is not final until you approve.*' 

The plain grammatical meaning of sub-s. (a), 
therefore, is that predominantly her interest is 
that defined in sub-s. (3). In construing the ex- 
tent and nature of the interest, the provision of 
sub-3. (3) cannot be precluded from considera- 
tion. The words ‘the same interest as he himself 
bad* must, in giving a meaning to them, be 
either subordinated to or reconciled with what is 
conveyed by the words ‘the limited interest 
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known as a Hindu Women’s estate in eub-S. (3). 
If that estate under the Hindu law gives her a 
larger estate, she shall get it. In order, therefore, 
to reconcile the meaning of the word 'interest* in 
Bub- 0 . (2) with the conception underneath sub- 
s. (3), it should either refer to quantity as dis- 
tinct from quality or to such quality- as apper- 
tains to a male coparcener’s interest but not 
repugnant to nor inconsietent with the interest 
of a Hindu woman’s estate. On a detailed ana- 
lysis, it will appear that there ia no repugnancy 
between the two sub. sections. Both can be har- 
monised. The words 'limited interest of a Hindu 
woman’s estate’ have been advisedly u8td( by 
the Legislature as the most appropriate con- 
veyancer of connotation of the 'iuterest’ conferr- 
ed on the widow by the statute. The incidents 
of Hindu woman’s estate are as follows; (i) it ia 
not a life estate; (ii) it reverts to the heir of last 
full owners; fiii) it has limited power of dis- 
posal; (iv) it carries full power of enjoyment; 
(v) it is not a trust estate for the benefit of the 
reversioners; aud (vi) it is Bubjtct to such 
liabilities as would be in the bands of prudent 
owner aud as would prevail against her husband. 

[ 4 ] The object of the Act is remedial and 
benevolent. The rule of survivorship that stands 
in the way of widow sooceeding to her busband’8| 
estate in a joint family property is suspended 
for ber benefit. This suspension is not intended 
to disrupt the coparcenary except in so far as it 
is necessary to give the widow an independent 
status which can be worked out so as to make 
her economically independent. As observed by 
Mayne, in bis commentary on Hindu Law, in 
ob. XVII ‘Woman’s Estate’ Para. 635: 

"The typical form of estate inherited by 'a woman 
from a male is the widow's estate. The same limitatloDO 
apply to all estates derived by a female by descent from 
a male, or a female, whether she inherits as daughter, 
moiber, grandmother, sister or as any other relation. In 
the phraseology of Eogl.sb law, ber estate is neither a 
fee nor an estate for life, nor an estate tail. This is the 
view in all the schools except in Bombay,*’ 

C&] It would be shocking to interpret the Act 
in such a manner as would deny to a joint 
coparoener'e widow an estate inferior even to 
that of a widow’s estate. The fallacy of Mr. Das 
Gupta’s argument will be olear if we visualise 
that in order to give ber the same interest as 
ber husband had, she should have an absolute 
interest rather than a limited estate enuring till 
her death. It would also follow from hts aeg ament 
that she exercises her right of partition and she 
becomes a full owner without any limltatioDB on 
ber right of alienation. But is that view consis- 
tent with her having the limited estate of a 
Hindu widow? All the limitations that would 
prevent ber from dealing with the property as 
an absolute owner are attributable to bee estate 
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being defined as a limited interest o! a Hindu 
Woman's Estate, 

tSl In aooordanoe with Hindu law, as admi< 
nistered in sectain provinoes, a ooparaener has 
a light to alienate his andivided share in the 
joint family property, e. g., in Madras. His 
interest is liable to be seized by attachment by 
a Creditor, It is a property which is reducible to 
possession either on partition or on more deola. 
ration of an intention to separate. But this right 
of separation from the oo parcenary by declaring 
one's intention cannot belong to the widow 
within the meaning of the Act, That is only 
available to a ooparcenet. A Hindu widow on 
whom the interest devolves, under the Act, of a 
coparcener, is undoubtedly not a coparcener, On 
the other hand, in order to give effect to Mr. 
Das Gupta’s argument, she should also be 
clothed with the tights which her husband had , 
or oould have called to his aid, had he chosen to 
do so and this will include a right to disrupt the 
coparcenary by a declaration of her intention, 
This would amount to reductio nd absurdnm. 
The general effect of the Act is that the rule of 
survivorship is hept in abeyance. The widow 
sucoeeds to her husband’s interest without b^ing 
a coparcener. The interest that devolves upon 
her becomes defined and definable in her bands 
though continues to be a part of the joint family 
estate in the sense in which a male member of 
a joint family under the Dayabhag School or 
such a male member's widow has. Like any 
other property, it is alienable and can be alienat- 
ed by her. There must be express words in the 
Statute to deny to her right of alienation which 
is fundamentally inherent in every right to or 
in property. In the statutej under consideration, 
the only words of limitations are to be found in 
the expression ‘limited interest of a Hindu 
Woman's Estate* occurring in sub-s. (3). In 
short, interpreting the provisions of sub-s. (3), 
according to the plain grammatical meaning of 
the language in which it is enacted and after 
assigning such meaning to the terms of art 
(namely, Hindu Woman’s Estate), such mean- 
ing as they carry under the law in which the 
terms are used, the interest that a widow gets in 
her husband's interest in a joint family estate 
is the same as she would get in her separate or 
seliaoqairad properties. If there is nothing in 
conflict as between the two sub-seotions due to 
the plain gcammatioal meaning of the words 
‘the same interest* in sub s. (s), it should be 
Ulnited in its Gonnotations to quantity rather 
wan quality or nature and character of the 
lor the aabe of .. reconciling the two 
eo as to produce a coherent and 
wothing of the Act. As eub-s. (d) is 
ifleac Aifi unamblgaoaB, any ambiguity or india. 
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tinotness in the meaning of sub s. (2) emerging 
from its language must be dissolved on account 
of the latter's subordination to the former and a 
harmonioua construction should be put upon it 
so os to give effect to sub-S- (3). In this view, 
the widow has a limited power of disnosal over 
the interest that devolves upon her. The objec- 
tion as to alienation by a coparcener of his 
interest in the joint family estate is not apoli. 
cable when that intereet devolves upon or is 
acquired by one who is not a coparcener of the 
joint family. Take the instance of a coparcener’a 
interest having been attached by his creditor 
during his life time. His subsequent death does 
not prevent the attaching creditor from geiting 
the attached intereet sold* It is because as scon 
as it is attached, it is prevented from lapsing 
into the joint family esUte and stands out of 
fiuotnation. It then becomes a specified interest. 
It so happens when it devolves upon the widow. 
After devolution, it is an interest which unlike 
a coparcener's interest osn be predicated with 
certainty. In that event, as a property, it carries 
with it the incidents of transferability at the 
hands of its bolder either limited or absolute. 

[7J I shall now prrceed to deal with some of 
the cases relied upon by the learned counsel for 
the appellants. 

[e] Vinod Sagar v. Vishrmhhai Shanlcar^ 
A. I. E. (34) 1947 Lab. 388— This has been cited 
to establish that the widow and her interest that 
has devolved on her under the Act still conti- 
nues under the management of the Kaita of the 
joint family until ehe has exercised hi r right of 
partition and from this it is urged that she is 
under the disability of a coparcener which means 
abeenee of right of alienation in her. Thia argu- 
ment is fallacious As I have already said, in a 
Diyabhag jO'nt family, the interest of a member 
is defined and is not subject to the same limita- 
tion as to its alienability as that of a Mitakshara 
family; but as regards the management of the 
family property, the Karta has the same domi* 
nion and the same right of representation as 
that of a Mitakshara family. 

[9] Jadaoh(U v. Puranamal, A, I. R. (31) 
1944 Nag. 243 : (l. L. R. (1944) Nag. 832) — This 
case deoidea that the devolution of the interest 
on the widow under the Act is by way of suc- 
cession and not sarvivorship. This favours the 
contention that the widow bolds the property as 
a tenant. in-oommoD and not as a joint tenant 
though alter her death it again lapses into the 
joint estate. The learned Judges, who decided 
this cose, referred to a decision of Qorwill J. 
reported in Natarajan Ghetltar v. Perumal 
Ammalt A. i. R. (30) 1943 uad. 246 : (2C6 i. O. 
356) in which Horwill J is reported to have said 
that the effect of S. 3 ols. (2) and (3) may be 



38 Orissa Kunja Sahu v. Bhagaban Mohanty (Panigrahi J.) A. 1. R, 


regarded as survival Oi the husband’s persona 
in tbo wife, giving her the same rights as her 
husband had except that she can alimate pro. 
party only under certain circu/PAtances, 
The theory of survival of liusband's pers 07 ta 
was not acc'ptccl by the Ilon’ble Judges of the 
Nagpur Higij Court, Tut the theory oi hu’ light 
of alienation was not repelled, 

[10] Kalian Rai v. Kashi Na-ih, A, I, R. (So) 
19i3 ALL. 1S3 at p. 19,0 : (l. L. R. (l943) ALL, 
307). Qere her interest in tbs jo'nt family estate 
is compared to th^t of a member of Day abb ag 
joint family. In this view^ she shall have aright 
of alienation. 

[11] M. C. Chin7iiah Chetiiar v. Sixsagami 
Achi, A. I. R. (32) 1945 Mad. 21 : (f. L. R. (1945) 
Mad. 402). This is a case in which it has been 
held that before partition is effected, the interest 
devolving upon the widow is liable to fluctua- 
tion so as to be reduced on an adoption. With 
great respect, I cannot go so far as that bscause 
it would be difficult to assume that her interest 
will be enhanced on the death of a coparcener 
as it would have boen had her husband been 
alive. 

[L2l Siveshwar Pd. Narain Singh Vi Hara- 
nain Mai, A, 1, R (32) 1945 Pat. iiG : (23 pat- 
760) has bten relied upon for the proposition 
that her interest is an undivided interest in 
the joint family; but the actual decision is 
against Mr. Das Gupta’s submission. Firstly 
because, Fazl Ali. G. J. (as be then was) 
hag held that it is an asset of her husband 
in her bands, the position untenable in the 
light of Mr, Das Gupta’s contention. This may 
be contrasted with the position that such an 
interest could not have been seized in the hands 
of a coparcener as an asset left by a deceased 
coparcener. This reason proves that the interest 
in her hands ig a defined and definable interegt. 
Fazl All C. J. quotes with approval from the 
decision of Vonkataraman Rao J. reported in 
Saradamhal v. Suhharama Ayyar, A. i. K, (39) 
1942 Wad. 212 : (l, D. R. (1942) Mad. 630) 

which has also been oited by Mr. Das Gupta. I 
shall quote a passage from this learned Judge’s 
observation. He says : 

"Giving the language its plain meaning, the widow 
takes that iutereat subjeot to the rights and obligations 
alteohed to that interest and subjeot to the reattlotions 
placed on her powore by Cl. (3) of S. 3 of the Aot. That 
clause leaves the right to partition untouched but res- 
tricts the right of alienation because the nature of the 
mteregt which she takes is a Hindu woman's interest. 
What a Hindu woman’s interest is, li well defined In 
Hmdu law, that is she is competent to alienate that 
interest only for purposes eanotloned by Hindu law and 
bat interest is liable to be seized in execution of dec- 
rees Tor the payment of debts of the last male owner. 


Onoe the rule of survivorship no longer operates, 
there is nothing to preclude a creditor from attaohing 
the property. 

* ♦ * * 

As pointed out by the Jadioial Committee in Mont 
Rim V. Kerikolitani, 6 Cal. 776 at p. 789 : (7 I A 115 
l\ C.) ‘the whole estate is for the time vested in her 
p.bsolutcly for some purposes, though in soma respeota 
for only a qualified interest,” 

[13] In congideration of what I have said 
above, I am unhesitatingly of opinion that 
defendant 2 wag competent to alienate the inte- 
rest that devolved on her on the death of her 
husband in the joint family estate and that 
defendant 1, has acquired a good title thereto. 
In the If suit the appeal is dismissed with costs 
throughout. 

[14] Panigrahi J.^ The facts giving rise to the 
litigation out of which this second appeal arises 
are simple. Plaintiff l.Narottain father, of plain- 
tiff 2 , Dharu, father of plaintiffs 3 and 4, and 
Jadhisthir, husband of defendant 2, were brothers 
and lived in a joint family. Oa the death of Judhis- 
thir sometime in 1939, big widow defendant 2i 
executed a sale’-deed of the suit lands in favour 
of defendant l on 27-2- 40. The plaintiffs there- 
upon filed a suit in 1944 for a declaration that 
the suit lands being their ancestral family lands, 
no title passed to defendant 1 under the sale 
deed executed in his favour by defendant 2. The 
plaintiffs prayed for oonfirmation of, or, in the 
alternative, for recovaiy of posaession. Both the 
Courts below found that Judbisthir was the 
Karta of the family and died while living jointly 
with the plaintiffs. The learned Mungif who 
tried the suit in the first instance gave a decree 
to the plaintiffs, but, on appeal, the learned 
Subordinate Ju^ge ordered the dismissal of the 
plaintiff’s suit as he held the alienation valid 
under the Hindu Women’s Right to Property 
(Extension to Agricultural Land in Oriasa) Act 
— Act V [fi] of 1944, by which the provisions of 
the Hindu Women’s Right to Property Act, 
1937, ware extended to agricultural land with 
retrospective effect. 

Ci5] The quesUon agitated in this appeal is 
as to whether the widow of a deceased coparce- 
ner has the right to alienate her husband s inte- 
rest in the oor parcenary estate. The Hindu 
Woman’s Right to property Aot— Act xvin [18] 
of 1937 — Came into force on 14-4.37. The Act 
was intended to improve the status of Hindu 
widows in a joint family. Prior to the passing 
of the Act, a widow, in a joint family, bad no 
interest in the opaioenary property of her hus- 
band except a right to maintenanoe. The Aot 
gave her a right to claim the share that her hus- 
band would have had and this eight can be en- 
forced by partition. Section 3, aub-s. (2) provides 
as follows: 
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•'When a Hlnda governed by any aohool of Hind a 
dliW other than Day ab hag sohoot or by cub tomary law 
4168, having at the time of his death an interest in a 
^Indn ioint family property, bU widow aball, eubjeet 
to ttie provisions of sub*s. (3), have in the property the 
flame intenst as he himself had,’^ 

'Sub-Bootion (9) of s. 3 says : 

"Any interest devolving on a Hindu widow under 
‘the proviBlons of this section shall be the limited inte* 
feat known as a Hindu woman's estate, provided how- 
'evax that she shall have the same eight of olaiming 
•^rtitlon as a male owner/* 

[16) As I read tho two eub-seotione, I come 
to the ooncluaioD that eub-a. (2) litnita the extent 
'Cf the widow's estate to 'the game interest as her 
boabaad bad* while attb-s, (3), desoribes the 
-ijhataatai of that estate as a Hindu Woman's 
'Estate. The proviso to sab.s. (3), creates a right 
in the widow to reduce the interest of her bus* 
band to her separate possesBlon by claiming 
partition as a male- owner. The expression the 
-flame interest as hehimEelf had’ooomriug inS, 9, 
43ab.s. (3), is not very happily worded and is 
capable of different interpretations. It is con. 
tended for the plaintiffs, appellants that the 
expression means that the mterest that the widow 
-hoquir^ is of the same kind and is subjeot to 
the same limitations as it was while in the hands 
of her husband as coparcener. It is, therefore, 
'flurgned that as the husband was incapable of 
alienating the undivided mterest in the copar- 
osnary, his widow suffers from the sama disabi. 
Uty so long as the coparcenary has not been 
diarapted by a suit foe partition. This is the 
only ground on which the alienation iu favour 
of defendant l, is challenged. 

Xx?] The Act does not effect a statutory seve* 
4fanoe of status though it creates, on the death 
of a Qoparoener a limited inter eet known as the 
Hindu Women's Estate in favour of bis widow. 
'Tha oopaxcenary remains intact, but the hue. 
toid's mterest does not pass to his coparceners 
by survivorship and devolves on his widow. The 
; widow remains a member of the coparcenary 
j though she is not a coparcener herself. She can 
' thus be represented by the Karta of the family 
-And the interest that she has acquired is liable 
-io fluotuation as the interest of any other living 
Ooparoener is, unless she carves out her estate 
drom the coparcenary by a paxtition. Prior to 
ibn paaang of the Act, she had no such right 
eould be enforced in a Court of Law. 
'The Act being remedial, it should receive a 
•benafioial construction so that the purpose of the 
Ugudation may be carried out. If the appellants* 
■d^hontion were to be accepted, the result would 
on the death of a coparcener, bis widow 
AbMd vlnvariably be driven to file a suit and 

no right in the coparcenary unless 
This could hardly have been 
4ha t^oll tiitended by the Legislature. On the 


Mohanty (Panigrahi J,) Orissa 88 

other hand, by recognising the right of the 
widow lo alienate for purposes for which a 
woman’s estate can be sold even white the copar- 
cenary is left intact, no disruption of the copar- 
cenary would be necessary. According to the 
axipollauts' argument, the hoBband was incapa- 
ble of alienation during his lifelitue and there- 
fore his widow would likewise be unable to 
alienate because aub.s. (2) of P. 3 says that aha 
hag the same interest as Lor luaband had. It 
would equally be arguable that the widow be- 
comes a Goparoener or the manager as her hus- 
band was the one or the other quoad the family 
property because she succeeds to the same ‘inte- 
rest’ of her husband. This reading of the 
section would render the next succeeding sub- 
section nugatory as the interest devolving on 
the widow shall be limited interest known ag 
Hindu Woman's estate if she is deprived of her 
right to alienate during her lifetime which she 
would have if she were the widow of a sola 
surviving coparcener. Sub-saefcions (2) and (3) 
would, therefore, he inconsistent with each other 
and would stultify the object and intendment 
of the Act. 

[18 J In my jodgmenfc, therefore, ‘the same 
interest' means that the interest of the husband 
shall devolve on his widow to the same extent, 
i. e. , subject to the rights and obligations which 
that interest bad at the time of her husband's 
death, If that interest had been encumbered or 
had been otherwise charged, the widow cannot 
ignore them. If there were debts of the family 
for the discharge of which the husband’s inte- 
rest was liable, they can be recovered from the 
husband’s interest in the hands of the widow, 
‘Same interest’ is not synonymous with ‘same 
kind of interest* or 'same status' it means 'same 
right a share'. 

[19] Having regard to the intendment and 
purview of the Act, the two sub-sections can be 
reconciled only in the way that I have indicat- 
ed above. I agree with the order proposed that 
this appeal should he dismissed. 

Be : — iSecorii A^ppeal 33 of 1946. 

[20] Ray G- J. — For the reasons, stated iu 
my judgment in 8. A. no. 218 of 1945, the appeal 
is dismissed. There shall be no order for costa of 
this Oourt. 

[21] Panigrahi J* — This is a defendant's 
appeal, and the very same question that has 
been raised in another case before this Court, 
viz., 3. A. 218/1945, arises in this appeal also. 

[22] The plain tiff -respondent alleging to be 
the adopted son of one Krupasindhu died the 
suit, out of which thig appeal arises, for a dec- 
laration that the alienation made by big adop- 
tive mother defendant 2, in favour of defendant l, 
is invalid and is not binding upon him. Tho 
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plaintiff obtained a decree in the trial Court 
and it was confirmed by the learned District 
Judge on appeal. We have held in S. A. No. 218 
of 1945 that a widow can alienate the interest 
devohing upon her, on the death of her hus- 
band, and that such alienation will be valid as 
against the other member of the coparcenary. 
In this oaso, both the Courts have found in 
favour of the plaintiff’s adoption. The plaintiff 
and defendant 2 therefoie succeed to the pro- 
perty cf Krupasindhu Pandu and take it in 
equal shares. The plaintiff shall accordingly be 
entitled to tho joint possession of the suit pro- 
perties with doitndant i, the alienee from the 
adoptive mother of the plaintiff. 

Appeals dihmmed. 
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Padma Char an Behera and others — Peti- 
tioners V. Bangadhar Das — Opposite Party, 
Criminal Kevn. No. 483 ol 1949, D/* 20-1-1950. 

(a) Cattle-irespass Act {1871), Ss. 20, 22 —Order 
oi compensaiion by Magistrate not competent to 
receive complaint under S, 20 — Legality — Crimi- 
nal P. C. (1898), Ss. 529, 537. 

An order of compeneatioo awarded by a Magiatrate 
other than one before whom a complaint of illegal 
Goizuro was made and who was not competent toeotec* 
tain the same ia not cured either by 3. 529 or by 
S. 637, Criminal P. C. [Para 2] 

Anno. Cr. P. C., 9 529, N. 2; S. 537, N. 12; Cattle- 
trespass Act, S. 20, N. 1, 


(b) Cattle-trespass Act (1871). S. 22-Compensa- 
tion — Indication ol beads on which losses sufiered, 

3.0 en title the complainant to oompeneatiOD under 
the section, (n the petition of complaint or, at any 
late, in the evidence adduced for the complainant the 
different beads on which losses have been sufleied 
must be specihcally indioated. IPata 4] 

Anno. Caitle-trespaes Aot, S 22, N. 10. 

(c) Cattle-trespass Act (1871), S. 22 — Award of 
excessive compensation — Interference — Criminal 
P. C, (1898), S. 439, 

Where the oompensation awarded under the eeotion 
is excessive, High Court can interfere. [Para 5] 

Anno, Cr. P, C , S. 439, N. 8; Cattle-trespass Act, 
S. 22, N. 3. 

(d) Cattle-trespass Act (1871), S, 20 — Complaint 
to Magistrate not competent to receive it —Expiry 
of period of 10 days — Applicability of S 14, Limi- 
tation Act — Limitation Act (1908), S. 14, 

Where a complaint under the section ia made to a 
Magietrate not competent to receive it and the period 
of ten days premrihed by section expires, it will no 
longer be open to the oomplainant to makeacom- 
tilaint to a competent Magistrate. Sectiou 14, Llmita- 
non Act ia not applicable to auoh case?. [Para 3] 

Aot, S. 14, N. 2, 5; Cattle-trespass Act. 
S. 20, N. 1. 


L. E. Dasgupa-for Peiilioners; P. Mohantv a 
Ciyoy K, Bay — for Opposite Party, 

Order. — The petitionera have been fou 
having seized a few heads of cattle which I 
longed to tho opposite party and impoandi 


them. The seizure but not the detention has- 
been adjudged illegal by the Honorary Magis- 
trate, The Magistrate has awarded acompensa.- 
tion of Bs. 75 distributing the same as between 
the petitioners equally. Thua each petitioner hast- 
been awarded a liability to pay a Bum of Es. 1& 
to the eomplainant-opposite party. Several 
Gontentiona have been raised by Mr. Dasgupta, 
the learned counsel for the petitioners. They 
are ; (i) That the Magistrate bad no juriediotion 
to hear and dispose of the complaint; (ii) Tbab 
neither in the petition of complaint nor in ther 
evidence, the complainant made any mention 
of the loss or, at any rate, the items or beads ol 
such l0£s, and in the absence of such allegationsr 
and proof, no compensation beyond the fine?,^ 
paid to the pound-kteper. being asum of B3, V/fffl, 
should have been awarded to the complainant; 
and lastly, (iii) that the compensation awarded^ 
is highly excessive. 

[2] Foe the drat contention, reliance Is placed 
upon S. 20, Cattle-Trespaaa Act (I [1] of 187l)>. 
which reads : 

*‘20, Poutr to malte complaints— Any perBon wbuse 
cattle have been seized under this Aot or, having beeu 
eo seized, have been detained in contraveutioa of tfais- 
Act, may, at any time within ten days from the date of 
the seizure make a complaint to thf MagUtrate of tho 
District or any Magistrate authorised to receive and 
try charges without reference to the Magistrate of the' 
District.’* 


Within the purview of the section, contention 3 
must succeed. In the case ot Maghu St‘f'gh V, 
Abdul Waheb, 23 Cal. 442, it has been held that 
an order of compensation awarded by a Magis^f 
trate other than one before whom a oomplainh 
of illegal seizure was made and who was noti 
competent to entertain the same is not curable 
either by s. 529' or by B. 537, Criminal P C. In- 
this view, the order passed by the Honorary 
Magistrate is illegal and void. The appellate 
Court's decision against that cannot stand on ft- 
better footing. I, therefore, guash the order as 
aho the proceeding taken before the Honorary- 
Magistral. 


t3] I am not aware nor have I been fully 
advised if the Sub- Divisional Magistrate beforo 
whom the complaint was filed is a Magistrate- 
who is authorised to receive and try the ebargea- 
referred to in 8. 20 of the Aot without reference 
to the Magistrate of the District. In case the 
Sub-Divisional Magistrate was not entitled ter- 


entertain it, the complainant udll be in tremend* 
0u3 difficuUiep. According to S, 20 be has to 
make bis complaint within ten days from the 
date of the Sfizure, It is no longer open to him 
to naake a complaint to a competent Magistrate 
within the meaning of s. 20 as the ten days’ 
period has expired, I do not think s. 14, Limi- 
tation Act, is applicable to such oases. 


j 
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. ^ t4l 'Witb regard to the second contention 
&ete is no doubt some amount of con il lot of 
autboiiiiee in the different High Oourts. In 
oases refMsrted in Baijnath Sahay t. Emperor, 
A. I. R. (10) 192S pat. 299 : (24 Or. L. J. Sll); 
Bamdularay t. Movohar. A- 1. B (I7) idso Nag. 
149 : (31 or L J. 978) and Boifoo v. Emperor, 
A. I. R. (26) 1939 Oudb 37 : (40 Or. L. J 141), it 
has been consistently held that speoiho sum 
representing the loss sustained shall be claimed 
In the petition of complaint in lieu of compensa- 
tion. A contrary view has been indicated in 
Bhujharat t. Emperor, A. I. B. (29) 1935 ALL. 
935 : (37 or. L J. 247) and Eolandai Ghetiy v. 
Brumal Kavundan, a. i. e. (16) 1928 Mad. 
869 : (29 Or. L. J. 335). I do not hnd any 
difQculty in coming to my own decision. My 
decision is that in the petition of complaint, or, 
At any rate, in the evidence adduced for the 
complainant the different beads on which losses 
have been suffered must be speoihoally indicated. 
Suppose, by illegal seizure of cattle, the owner 
is deprived of any amount of milk that he 
should have otherwise obtained, be must be 
entitled to be compensated against such loss. 
But in Order to be so compensated, be must 
lodge it and prove it so that the accufed may 
have the opportunity (to meet? tha^ case. Suppose, 
the accused knew what grounds were relied 
upon, he would have been able to show that 
each of the grounds on which the loss was based 
was without foundation. It is fundamental in 
adminiatiration of justice that no part shall be 
allowed to steal a march over the other. Every 
party must specihcally lodge and prove his case 
BO that bis adversary gets an opportunity to 
meet it. I am also, at the same time, of the 
View that suppose the petition of complaint Is 
silent, it would be no reason to throw away the 
oomplainant^a claim for compensation for the 
loss, provided be alleges and proves it during 
the hearing and the so-called accused gets an 
opportunity to plead and prove in reply. In this 
case, there is neither such allegation nor proof 
thptigh there is a general prayer in the petition 
iiU Khatikkesara. It has also been held in Shaik 
Mussarn v, Sanjivi, 7 Mad. 346 * (i weir. 7i3), 
that the complainant may be allowed the costs of 
proceeding though not the pleader’s fee, if 
incurred by him. I would, therefore, bold 
^at the petitioners will also succeed in their 
ftsQond contention. 

P Is] The last contention is whether oompensa- 
awarded Is excessive and if the High Court 
intej^fre. High Court’s power of interfer. 
Jl'ttbithbr obatleoged nor is it ohslleneeable. 
fWlww to the case of Emperor v. Madho, 

: (a, 1 , B. (17) 1930 Oudb 260: 81 
But it does not arise for me to 


settle the fair compensation as I have held that 
1 ehatl set aside the order of the Magistrate and 
the proceeding so far as they were conducted 
before him. 

[6] Let this case go back to the Sub-Divisional 
Megiatrabe of Kendrapara. It is for him to find 
out whether be is a Magistrate authorised to 
receive and try the charges ucder S. 20 of the 
Act without any reference by the District Magis - 
trate. I bring to hia notice the provision of S. 20 
of the Act. If be is a competent Magistrate to 
take up the case, the proceeding shall be deemed 
to be based upon the complaint which hag been 
duly filed within the period of limitation pre- 
scribed in the section. He shall, and I consider 
it is imperative, that he should allow the parties 
to adduce fresh evidenca as the proceeding 
before the Honorary Magistrate, which includes 
examining and recording the evidence of 
witnesses, ia bad in law. In case ha is not a 
Magistrate competent, it is all hopeless for the 
complainant- He bag absolutely no remedy. I 
invited the parties to settle their difi’erencea, so 
that some amount of oompenBation could have 
been awarded to the complainant, who, I have 
no doubt, has suffered logsea on account of the 
illegal seizure. The matter ol illegality of seizure 
ie al°o in dispute and the petitioners stand on 
their right to have the case retried if the case 
dees lie before a competent Masigtrate, 

[7] In the result the peiltion is allowed. The 
Orders of the Courts below are set aside. 

G.M.J, Petition allowed. 


A, I. R. (38) 1951 Orhsa 41 fC. N, 16.] 

Ray 0, J. AND Panigbahi J. 

Giridhari Mohan ty — Defendant — Appellant 
V, Abdul Khan, Plaintiff and others. Defen- 
dants — Bespondents. 

A. F. A. D. No. 255 of 1945, D/- 20- 1-1949, 

(a) Tenancy Laws — Orissa Tenancy Act (II [2] 
of 1913), S- 212— Transler of holding after lent 
decree - Holding, ii can be sold in execution in 
absence of transferee. 

At the time pf aale in execution of a decree for reco- 
very ot tent, the entire landlord’s intereet and aUo the 
ryoti interest ehould be repreaenfed respectively by the 
deoree-bolder as well as the judgmedt- debtor. Anyone- 
of these parties having ceased to have either the land- 
lord’s interest ot the ryoti interest, as the case may be, 
the exeoation and the sale theceurider should lose the 
oharaoter ot being an execution of a rent dearee as such 
with the result that the sale will not paes the holding 
or the tenancy, as the case may be. Therefore, a parti- 
cular landlord after knowledge of the transfer and 
after knowing that the ooeupanoy right has accrued to 
the transferee to the exclusion of the till-then-recorded’ 
tenant and the judgment- debtor, he cannot be allowed 
to effectively pass the holding by the sale in execution 
ptooeedinge oond acted in the absence ot the transferee 
to the aaollon-paickagei at such sale. [Paras 3 and 5j 
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(b) Tenancy Laws — Orissa Tenancy (Amend- 
ment) Act (Vnr [8] of 1933), S. 31 — Notice — 
Object. 

The object of the Legislature that after a transfer 
is made valid sn3 bmdinc' ncainsi a landlord, be shall 
not be permitted to sell away the bolding in the 
ibseace and bf'bind the back of the transferees provided 
ba had notice of the transfer. [Para 4j 

(c) Tenancy Laws —Orissa Tenancy Act {II [2] 
of 1913), S, 74 — Charge under — Execution proceed- 
Ing—S. 52. T. P. Act, if attracted— T, P. Act (1832), 
■Ss. 52 and 100. 

A charge under S. 74, Orissa Tenancy Act, is not a 
charge witulu the meaning of S. 100, T, P. Act, as all 
the incidental rights and liabilities ace not attracted to 
such a charge. It cannot, therefore, be held that a 
proceeding in exeoation of a rent decree is a proceeding 
vvithin the parvie v of S, 52, T. P. Act in v/hioh any 
right to immovable propsrty is in dispute between the 
parties until a valid attachment is oSected, [Para 3] 

Anno : T. P. Act, S, -52, N. 2, S. 100, N. 12. 

B. K. Pcii — fo}' Appetlcmt ] S, P, il/o’tflnairtt — for 
Besponden: s. 

Ray C- J. — It 13 a defondant I's appeal in a 
3uit for daolarition of title and re3overy of 
p033a33iou of the disputed property which consti- 
tutes an oocupancy holding in Touzi no. 3019 in 
ohe district of Gafctaok. Defendant 5 was the 
original owner of the ocoupaney holding. He 
bad uaufrusfcorily mortgaged the same to defen- 
dent 2 and father of defendant 3 who were 
isoordedaa inortgageeg. Ultimately, defendants 6 
to 9 purchased the holding in esecutfon of the 
mortgage decree before 1938. An 6X parte decree 
m a rent suit was obtained against the recorded 
tenants on 37-2-1941. The decree wag put into 
execution on 3-4-1941 in which an order to issue 
attachment against the holding was passed on 
4 ■ 4-1941. Tae attachment wag effected on 30 - 4 - 
1941. Before elfeotuation of the attachment and 
after the oimmenoement of the execution, that 
13, on 25-4-1941, the plaintiff purchased the bold- 
ing and it can be premised without any oontro- 
versy that by such purchase he acquired the 
right of occupancy and all other rights appurte- 
nant thereto under the proviaioas of S. 30A, 
Orissa Tenancy Act, The section provides that 
aaoh transfers (of occupancy holding of a ryot, 
or a portion of share) shall carry with it the 
occupancy right in the holding and all the rights 
appurtenant thereto. The transfer, referred to in 
S. 30A, bag to be effected notwithstanding the 
provisions of the T. P. Act in the manner 
provided in 8, 31. The latter section provides 
that the registration of the transfer deed made 
compulsory in case of sales of occupancy hold- 
ings of any valuation must be acoompanied 
with a notice to the landlord. So in the case of 
auction sales. The object behind this spscifio 
provision as to the mode of transfer being to 
make It binding on the landlord for all purposes 
ana to all the extent for which such binding 
oharaoter is needed under the provisions of the 
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Orissa Tenancy Act. It has been found by the 
Courts below and has not been controverted a4 
the Bar that the requisite notice bad been given 
to the landlord on 9-5-1941. The auction sale 
was held in pursuance of the execution casa 
already referred to long after this notice, Tha 
auction- purchaser, namely, the appellant took 
possession through. Court and thereby dispossesa- 
ed the plaintiff. Hence this suit. The suit was de- 
creed by both the Courts below. Hence thia 
«appeal by defendant i who was the only contes- 
ting dofeodant. 

[2] Mr. Pal, appeiring for the appellanti 
raised certain very interesting points of law. 
The pith and substance of his argument is that 
rent being a first charge on the holding, hia 
purchase in execution of the rent decree shonld 
prevail over the private purchase of the plaintiff 
who must be held bound by the execution pro- 
ceeding and by the order passed in the said 
proceeding reaulting in the sale of the disputed 
holding. He supplements hia contention by 
invoking the aid of doctrine of iis pmd&tts aa 
enacted in s. as, T. P. Act. According to him, 
notwithstanding the plaintiff 'a purchase during 
the pendency of the execution proceedings, tha 
holding passed to him under the provisions of 
S. 74 read with 8, 212, Orisaa Tenancy Act. 

[B] This contention, with equal stienuousnesa 
is repelled by Mr. S. P. Mohapatra, counsel for 
the respondent, who con ten 3a that the doctrine 
of Hi pendens is not attracted to the facta of the 
present case as neither the suit for recovery of 
rent nor the execution proceedings arising there- 
from are such suits or proceedings as are con- 
templated in 8. 52, T. P. Act, as no right to 
immovable property was at any moment in 
dispute as between the parties thereto. He, how- 
ever, contends that in order to pass the occu- 
pancy holding at the sale, the conditions 
necessary under the provisions of 3. 212, Orissa 
Tenancy Act, ate that the relationship of land- 
lord and tenant shall continue till the date of 
sale which did not happen in this case as tha 
holding had been effectively sold with notico to 
tha landlord before the relevant date. At tha 
date of sale, the judgment-debtor in the salt 
waa no looger the ryot and was not representing 
the holding, The position of law is too well 
settled to be controverted that at the time of 
sale in execution of a decree for recovery of 
rent, the entire landlord's interest and also the 
ryoti interest should be represented respeatively 
by the decree-holder as well as the judgment- ; 
debtor. Anyone of these patties having oeased 
to have either the landlord’s interest Or the 
ryoti interest, as the case may be, the execution 
and the sale therennder should lose the charao- 
ter of being an execution of a rent decree aa ^ 
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|8aoh with the resalt that the sale will not pass 
Ithe holding or the tenanoy, as the case may be. 


[4l The only ooutention that 1 have to oouel. 
der in this oase is whether the landlord oould 
sell the holding without impleading the traus> 
fetee, The transferee is one in this partioalar 
case who became the ryot of the holding as 
against the landlord. His purchase was, no 
doubt, subjeot to the charge of arrears of rent till 
then acoruing due, whether decreed for or not 
sued upon. Under the circumstances, to allow 
him to sell the holding without bringing him 
upon the record as a judgment-dehtor would 
amount to encourage the sale of one’s property 
at a court’s sale without bringing him unto 
the proceedings before the Oourt, As a principle, 
it is fundamental that nobody’s property will be 
sold except in a proceeding to which he is a 
party. The case might have been different if 
this purchase was either not binding upon the 
landlord or was not - within his knowledge or 
notice. That the object of this notice to the land, 
lord In effecting the transfer is to make it bind- 
ing against a landlord so that he cannot have 
the privilege of selling the holding by way of 
enforcement of a decree without making the 
transferee a party for arrears of rent is clear 
from certain provisions of the Act in addition 
to the one providing for compulsory service of 
notice. Much assistance is deprived from 
Expl. (2) of sub.s. (3) of s. 31.B. 31-B is the sec. 
tion which made all transfers of pre amendment 
days of the Tenanoy Act valid and binding 
agaiast a landlord. As this measure was given, 
as it was, a retrospective effect of divesting the 
landlords of certain vested rights that have 
already accrued to them, the. Leglstature 
thought it fft to compensate them by enabling 
them to sue for recovery of such registration 
iees as were lawfully payable by the transferees. 
Then the Legislature was confronted with the 
position whether this, by itself, wiU be sujOdoient 
protection to the transferees. They realised, 
protection from cent execution sales was needed 
too, In order to effectuate it, sub-s. (3) was 
enacted which ia to the effect that the holding oe 
•portion or share of an occupancy ryot shall not 
be liable to be sold in satisfaction of a decree 
for arrests to rent without making the said 
traneferee a patty to the proceedings in exeou. 
tion of a decree provided that the transferee 
^as given notice of transfer by registered post 
4o landlord* There is no doubt this sub. 
^eoHon applies to the oases of prior transferees 
-apd it is so indicated by the words "the said 
4roj^t%res’' which mean "the transferee referred 
earlier part of the section, namely, 
(lV,^ The object of the sub- section, how- 
4Yei*i;^^a6 oompletoly lulfflled by making it 
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incumbent upon the transforce to give notice 
of the transfer by registered post. The object of 
the Legislature, however, is clear that after a 
transfer is made valid and binding against a 
landlord, he shall not be permittsd to sell away 
the holding in the absence and liehind the back 
of the said transferees provided he had notice 
of the transfers. Though snb-s. ( 2 ) does not in 
terms apply to subsequent transfers, there is no 
doubt as to the intention behind the esplaina- 

tion attached to it. The explanation reads : 

“Not^vithstaodiag anything contained in tbid Act oc 
in the Code ol Olvll Pccoedure, in the case of n transfei; 
of a holding or a portion or a share thereof, whether 
before or after the decree, the transferee may be 
brought on record in the proceedings iu execution 
either in eubstitution of or in addition to the judgment- 
debtor, and Eueb transferee shall, when so added or 
substituted, be treated as a judgtnent.debtor for all 
purposes of the said proceedings in execution of the 
decree.” 

[ 5 ] I say this Gxplanation enures to the bene- 
fits of all transferees either prior to or later 
than Orisaa Tenancy Amendment Aot, 1938, on 
account of the ooourcence of the following words 
"notwithstanding anything contained iu this 
Aot,” If the explanation was intended to be 
confined in its operation to the case of aubse- 
quent transferees only, it oould have been said 
"notwithstanding anything contained in this 
section.” At any rate, this explanation enables 
the landlord to implead the transferees at any 
stage of the execution case, even at the time oE 
the sale or thereafter before confirmation, and 
to treat them as judgment-debtors for all pur- 
poses of the proceedings. This explanation shall 
be understood in the context of the previous 
tenanoy laws according to which none but the 
recorded tenant would be allowed to have the 
privilege of paying up the decretal amount 
either in course of execution proceedings or 
after holding of the sale and before its confir- 
mation. No landlord would be allowed to im- 
plead such a transferee unless he be deemed to 
consent to the transfer. The present change was 
necessary to keep pace with the changes with 
regard to the newly conferred substantive rights 
0 ! an occupancy ryot to sell his bolding in a 
manner and with the effect of having a binding 
force against the landlord. Under the circum- 
stances, if a particular landlord after knowledge 
of the transfer and after knowing that the 
occupancy right has accrued to the transferee to 
the exclusion of the till-then-recorded-teuant 
and the judgment-debtor, it would amount to 
violence to the language of the law and the 
pimoiples bshind it to hold that be would still 
be allowed to effectively pass the holding by the 
sale in execution proceedings conducted in the 
absence ol the transferee to the auction-purchaser 
at such sale. Mr. Pal also agrees that in case 
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this transfer had taken place cither during the 
pendency of the rent suit or after the decree 
but before the execution proceedings started, the 
holding could not have been proceeded against 
in the absence of the transferee. His contention 
is that the application of the doctrine of Us 
pendens makes the sale binding against the 
transferee even without his being impleaded. 
In order to attract the provisions of S. 62, T. P, 
Act, the proceedings or suit concerned nuust be 
one in wbioh any right to immovable property 
is directly and specifically in question. It is nob 
contended that such a right is in question in the 
suiii for r90i)vepy of rent even though rent is a 
first charge according to s. 74: of the Act. It is 
well settled in’ the case of A, H. Forbes v. 
Maharaj Bahadur Singh, il I. A. 91 ; (a. I. R. 
(l) 19U p. 0. Ill) and Krishnapada Gh'itterji 
V. Manadasundari, 69 Oal, 1502 : (A. I. R, (l9) 
1932 Cal. 321 P. B.), that in case the landlord 
loses the landlord's right in respect of the hold- 
ing before it is put to sell in execution of a rent 
decree, tbo execution of the decree as such loses 
the character of its enforcement as a rent decree 
with the consequence that the bolding or tenure, 
as the case may be, does cot pass. The Pull 
Bench docieion of the Calcutta High Court over- 
rules certain previous decisions of that: Court 
reported in Kshdtrapal Singhv. Ktitarthamayee 
Dassi, 33 cal 666 : {3 C. L. J. 470 P. B,), 
ManindranatliY, dskutosh, 21 C. W. N. 1132 ; 
(a, I. R. (6) 1918 Oal, 621) and Syeiunnessa 
Kh%tun V Amirmdm, 46 Cal. 294 : (a. i. r (4) 
1917 oal 2). Their Lordships of the Pull Bench 
fully approved the doctrine laid down in the 
case of PrafuUa Krishna v. Nosibannessa, 24 
C. L. 3. 351 at p. 331 ; (A. I. R. (4) 1917 Oal. 
308 s. B,). Similarly, it has been held 'in the case 
of Sm, Binapani Debi v. Banku Behari Man- 
dal, A. I. R. (30) 1943 oal. 476 1 (209 I. O. 237) 
that if the tenant loses the interest before exeou. 
tion of the rent decree, the execution Bale will 
not be competent ao as to convey the bolding to 
the purchaser. Mr. Pal, therefore, contends that 
the case will be different if the bolding is dealt 
with by way of transfer during the pendency of 
the execution proceedings, when according to 
him it becomes a proceeding in which 'any right 
to immovable properties directly and speeifi- 
oally in question,* This leads us to consider 
whether the charge declared in 3. 74 is a charge 
within the meaning of 8. 100 ao as to attract all 
the provisions of the Act in respect thereto. If 
the matter was res Integra, I could hold other- 
wise, but it is covered by abundance of author- 
ties that a suit for enforcement a charge is a 
suit relating t:o imtnovablo property foe the 
purposa of a. 63, T. P. Act. The authorities in 
this reapeot are Buihamoytt Singh y. Jessore 
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Loan Go., Lid. (a. t. R. (32) 1945 Gal. 822 : (49- 
O. W. N.68) ), Setharamanusa Gharulu V. Ven- 
katasubbama, 64 Mad. 132 : (A. 1. R. (17) 1930 
Mad. 824), and Aravamudu Ayyangar v, 
Abkira'nvalli Avah, 66 M, L. J. 666 ; (a. I. R* 
( 21 ) 1984 Mad. 353), But there is a clear distinc- 
tion between the charge as declared in S. 74i 
Orisaa Tenancy Act ano the charge within the* 
meaning of S. 100. According to the latter sec- 
tion, a charge is one either created by act of par- 
ties or by operation of law. The section provides: 

"Where immovable property of one pprfon is by act o2 
partiea or by operation oMaw made aeourity for the p&J' 
ment of money to another, and the transaction does not. 
amount to a mjrtgage, the latter person is said to havei 
a charge on the property and all the provisions here' 
inbefore contained whioh apply to simple mortgage' 
shall, so far as may be, apply to such oharge.” 

[6} Truly speaking, a charge created by* 
operation of law would be a charge within the 
meauing of the eection if the law that creates 
the charge does not provide for any limitation& 
in relation thereto. Charge, to start with, evenr 
if it is a charge with all neoesBary inoidenta 
thereof does not create an interest in immovable 
property. In this connexion I would quote a 
passage from Mulla'a commentary on S. 100,. 
T, P. Act: 

‘In a charge there is no transfer of an interest in the 
property but ihe creation of a right of payment oat of 
property specified. The broad distinotion between a. 
mortgage and a charge is this: that whereas a charge 
only gives right to payment out of a particular fund or 
particular property without transferriug that fund or 
property, a mortgage is in essence a transfer of ait* 
interest in speolfio Immovable property. A mortgage ia 
a jus *n r6i7t, a charge a jus ad rent and the practioal 
dlatlnotioD is that a mortgage is g od against subse* 
quent transferees and a oharge is only good against 
subsequent transferees with notice.” 

[7] In this view of the matter, it has to be seei^ 
whether the charge as declared in the Tenancy Ach 
is necessarily and without any choice left to tbo^ 
landlord made payable out of the charge pro* 
party, namely, occupancy holding. The suit for 
recovery of rent is commenced as a suit of re- 
covery of money due as arrears of rent in respect 
of a holding from the tenant holding it. 
is not a word in ths suit about either deolarav 
tion or enforcement of the statutory charge- 
Under the provisions of the Tenancy Act, such » 
decree is enforceable against any properties of 
the judgment-debtor other than the bolding. Ii» 
that view, it is difiQoalt to say that execution of 
a decree for recovery of rent is of ne cess Uy. and' 
of essence a proceeding relating to any right to* 
immovable property, As in the case of landlord's 
losing hia interest either after the decree or the- 
execution proceeding the decree loses the charac- 
ter of being a decree for enforcement of the* 
oharge or a proceeding in which some right to 
immovable property is to be proceeded against^ 
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^0 in the oasa o! the tenant losing bis interest as 
4aoh the decree or the execution proceeding is 
devested of its character as such. Under the 
•^iroamstanoes, it cannot be always said that a 
proceeding set on toot lor execution of a decree 
ia necessarily a proceeding in which any right 
lo immovable property is Bpeoifioalty and direc- 
tly in quBFtion. There is a very valuable guide 
'which can be obtained (rom a decision of Stone 
0. in the case ol Sitaram Sheolal v,Erish7ta~ 
rcU) Balaji, (A. I. B. <21) 1940 Nag. 1E6: (l.L B. 
<1941) Nag. 607). This decision relates to inter, 
pietation ol a charge as provided in B. 9 (i). 
O. P. Tenaooy Act. The language of the Act 

which G^nae up lor ooDBideratioD is as follows ; 

*'NotwUb3tiaDdiDg anything containod in S 100. 
'tr. P. Act, and JO. 34, Sob. 1, C. P. C., 1908, suob bold- 
ing Bball be liable for the &atiBfactioD of suob obarge 
in exeoution of a dforee for rent againat the tenant, 
whether aucb decree orders Bnob sale or not.’* 

[sl How far it is a charge within the mean- 
ing of S. 100, T. P. Act, is aneweted by his 

lordship in the following passage: 

’’The extent to wbioh the ordinary taw is set aside 
is iberefote clearly indicated, and, in oar opinion, the 
-departure cannot be carried further by impHoation. 
The object of S. 9 (1) ie to give the landlord precedence 
loi bis rent. That object is oonopletely attained the 
xnoment the holding is sold in th6 manner specified 
in the Section. In oar opinion, the ‘first charge’ enures 
oo farther than that. Section 9 does not confer rights 
■of suhrogalion.” 

[9] To give eSFeot to Mr. Pal’s contention 
would amount to give such incidents of a charge 
to the charge under consideration under the 
ordinary law as are either set aside or departed 
irom by the very law which declares it to be a 
'Charge. Assuming for a moment that Mr, Pal is 
-right in his contention that as soon as execution 
-fltaits with a prayer to put the holding to sale, 
:it commences as a proceeding in which some 
'Speoifio right to immovable property is speci- 
.^oally and directly in question as between the 
'deoiee.holder and the judgment-debtor, the pro. 
vision lor effecting attachment in order to en- 
lable the decree-holder (landlord) to proceed 
'Sgainst an occupancy holding would be com- 
pletely nugatory: but it is difficult to explain 
'the position on any other hypothesis than that 
'the decree ia considered to be a money decree 
iind enforceable only as such until the occupancy 
iiblding is attached in the manner provided in 
'the Civil Procedure Code. Such is not the case 
'Under the ordinary law relating to enforcement 
'o! oharge decrees. It appears from S. lOO that a 
fUbarge under the ordinary law is to be enforced 
4n the manner provided for enforcement of a 
‘flithple mortgage. The section says 

;^*iijldaU the provialons hereinbefore oonteined whioh 
a idmple tnortgage shall, so far as may be 
jii^1||^;Bnp!h charge (whioh inolndeB a oharge oxeated 

ypunes as well as by operation ol law V’ 
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One of these provisions is that a bolder of a 
obarge is not entitled to enforce it even though 
personal liability may be involved in it. agaiust 
any property of the oharge maker before ex- 
hausting his remedies against the charge pro- 
perty. This is the rule which applies to the 
available remedies of a mortgagee. That it ia so 
will appear from the decision of their Lordships 
of the Privy Council in the case Banku Behari 
V. Naraindas Dutt, 54 I. A. 129: (a. I, R, (14) 
1927 P. 0. 73). In this connexion, reftrecoe may 
be made to o. 34, B. 16, Civil P. G. But unlike 
charge.holder under ordinary law, the landlord 
of a tenancy is not confined to firet exhausting 
his remedies against a holding and then only to 
proceed against the judgmenfc-debfcor’s other pro- 
perties. He can exhaust his other remedies on 
the other hand before he considers it neceesary 
to fall back upon the holding as a seenrity for 
repayment of the decretal debt in a rent suit. 
Under the circumstances, all the incidental rights, 
and liabilities are not attracted to a charge under 
8. 74, Orissa Tenancy Act. It is difficult, there- 
fore, to hold that the exeoution procetding ia a 
proceeding within the purview of 8. 63, T. P. 
Act, in whioh any right to immovable proper., 
ties is in dispute between the parties until a valid 
attachment is effected. Besides, any transfer by 
one party during Us which is otherwise binding 
on the other party of the suit or proceeding, 
cannot be hit by the mischief of the section. 
Suppose, both the parties agree in making a 
transfer, the transfer must stand unaffected by 
the result of the suit or proceeding. So is a 
transfer by an occupancy tenant to which his 
landlord’s consent ia implicit by virtue of the 
statute as soon as its conditions for giving no. 
tice to him are fulfilled. In my view, therefore, 
the doctrine of lis pendens does not help the 
appellant: the only result is that the bolding has 
not passed to the auction .purchaser, namely, the 
appellant, and in fact, be has purchased the 
right, title and interest of the judgment-debtot 
who had lost all rights in the holding by virtue 
of bis transfer in favour of the plaintiff. 

[lo] Then the question arises what other 
remedy is the appellant entitled to ? There is no 
doubt that the appellant is a hona fide pur- 
chaser for value. He had paid the money for 
the arrears of rent decree to the landlord. 
There is no doubt nor ia it controverted at the 
Bar that the transferee (plaintiff) purchased the 
bolding subject to his liability to pay the arrears 
of rent then due in respect of the holding. This 
includes his liability to paythe decretal amount. 
Mr Mohapatra, relying upon the Nagpur case* 
already cited, argues that the idea of subroga- 
tion being foreign to the rent oharge, the auc- 
tion-purchaser cannot be said to have subrogated 
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to the right of a charge holder acd of calling 
upon him to pay. This may be the technical 
aspect of the lav7, put under the general princi- 
ples which, 60 far as they apply to conlracta 
between the parties, have been enacted in S. 70, 
Contract Act, would apply to eases not directly 
governed by contract but by considerations 
which amount to those in the nature of con- 
tracts. Strictly giving effect to the technical 
rule?, wo could direct the sale to be set aside 
and relegate the landlord to the position of an 
execution creditor reviving the execution case 
and giving him leave to proceed against the 
transfereo: but that would be multiplying un- 
neceeaary iitigatione, the ultimate result of 
which will be that the aaction-purchaeer would 
be refunded the money paid by him as purchase 
money and the plaintiff would bo liable to pay 
up the decretal dues. In the circumstances, the 
learned counsel of both sides have agreed that 
the plaintiff shall be put on terms in respect of 
his decrees which he has secured of having his 
title declared and having restored to him the 
possession. Accordingly, we put him on terms 
that be shall re-imburse defendant l by paying 
back the amount for which he had purchased 
the property at the court sale. I do not fix any 
time for this payment as it is a condition affixed 
to his execution of the decree for possession. 
Under the oircumstanees of the case, each party 
should hear his costs throughout. In view of 
the fact that the plaintiff should recover posses- 
sion On making payments, the decree for mesne 
profits, as passed by the Courts below, must 
stand vacated. In the result the appeal is 
dismissed without coats. 

[11] Panigrahi J I agree. 

y Appeal dismissed t 

A. I. R. (88) 1031 Orissa 46 [G, N. 17.] 
Panigrahi and Narabimham JJ. 

Shyam Sundar Padhi and others — Appel- 
lants V. Indramoni Das and another — Res- 
pondeiits* 

M. A. No. 21 of 1948, D/- 7-12-1949. 

CivU P. C. (1908), S. 47 and 0. 23, R. 3_Coinpro- 
mise decree — Power of executing Court to grant 
relief against penally — Contract Act (1872), S. 74. 

A oompromiBe decree merely embodieg the agreement 
armed at between the parties and is no more than any 
other oontraot between the parties. It cannot, there- 
wre, claim the sanctity of a judgment followed by a 
deoree of tbe Court, [Para 41 

An executing Court bag got the power to apply the 
eguitablo principle embodied In S. 74. Contract Aot, 
and relieve one of tbe parties to the oontraot againet 

operates as a penalty althongh the 

° Annn^’p* ^22, Dissent [Para 6] 

Contract Aot, 8, 74, N. 16. 

3, K, Pal— for Appellants, 


Panigrahi J. — The iudgmenideblors in a 
G ompromiEe decree for maintenance ate the 
appellants before us. 

[2] The decree provided that the judgment- 
debtors should pay maintenance to tbe decree, 
holder at the rate of Rs, 6 a month and in case 
of default of payment of the allowance for six: 
consecutive months the judgment-debtors shall 
be liable to pay maintenance at BB. 12 a month. 
Tbe judgment-debtors defaulted payment for 
six months consecutively and the deoree holder 
assigned bis decree to opposite parties 1 and 2 
(respondents). When the decree was put in 
execution, the judgment-debtois [appellants) 
raised several objections one of which has been 
debated before us. Tbe contention of the judg- 
ment-debtors is that tbe stipulation embodied in 
the compromise decree, to the effect that the 
judgment-debtors shall pay double tbe monthly 
maintenance allowance, in case of default for sis 
consecutive months, is in the nature of a penal 
class and cannot be enforced in execution. 

[3] The Oouris below overruled tbe plea of 
tbe judgment- debtors on the ground that an. 
executing Court cannot go behind the decree 
and is bound to give effect to whatever terms 
are embodied in tbe deoree. Reliance was placed 
for this view on tbe case reported in J itendra> 
Nath V. Jasoday A. I. B. (13) 1926 Pat. 122 : (92 
I. 0, 617) where a Division Bench of the Patna 
High Court held that the doctrine of penalty ia 
not applicable to stipulations contained in 
decrees whether passed on oompromiee or con- 
test. Their Ijordsbips who decided this case 
relied on a case of the Bombay High Court 
reported in Shirekuli Timappa v. Mahahlya^ 
10 Bom. 435. The principles underlying these 
decisions is that s. 74, Contract Aot, which pro- 
vides for relief against penalty does not apply 
to decrees which embody and express tbe adjudi- 
cation of a Court. It was held that the applica- 
tion of tbe principle of contract to execution o£ 
decrees would introduce uncertainty and oonfu- 
sioD and (hat, therefore, tbe application of tha 
equitable principle should be confined only ia 
cases where the parties have not gone beyond 
the stage of oontraot. The case reported in 
Shirekuli Timappa v. Mahahlya, lo Bom. 436- 
arose under the old Civil Procedure Code andi 
was later expressly dissented from by a Full 
Bench of that Court in Krishna Bhai v. Sari^ 
govind. 31 Bom. 15 : (9 Bom. L. r. 818 F. B.). 
The question referred to the Full Bench was 
whether when the plaintiff is seeking to enforoa 
by original suit a right to forfeiture contained 
in a consent decree whereby the status of land, 
lord and tenant is established between tbe plain- 
tiff^ and the defendant, the Oonrt, in the exercise 
of its equitable jurisdioation, is precluded from. 
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granlisg sooh relief agaioBi forfeiture as it 
saight have granted had the Btatna arisen from 
cxwtraot or onstomi and this question was ana< 
ireied in the negative. The principle has been 
laid down as early as in Wentwcrth v, Bulleui 
11899) 9 B & 0. 840 at p. 850 : (9 Ii. J. K. B. 83) 
as follows ; and has since been repeatedly 
affirmed ; 

*'A ooQtraot ol the parties is not the less a oontraot, 
and Bohjeot to the inoidentB of a ooo tract, because 
tiieze is saperadded the commaDd ol a Judge." 

[4] Turning now to the language of the Civil 
Pcooedure Code we find that o. 23, B. S Jays 
down aa to bow the oompromise of a suit ia to 
be recorded. It says : 

**Where it ia proved to the satisfaotion of the Court 
that a Buit hae been adjusted wholly or in part by any 
lawful agreement or compromise .... the Court ehall 
order euoh agreement^ compromise or satisfaotion to be 
recorded, and shall pass a decree in accord ance there- 
with so far as as It relates to the suit.*’ 

When a oompromise is filed by the parties to a 
Bait during the pendency of the suit, the Court 
merely records the compromise and does not 
look into the legality of the terms embodied 
therein. The agreement between the parties 
may he voidable at the option of one cf the 
parties; or the decree itself may be set aside by 
a Bait at the instance of one of the parties on 
tiie ground that the compromise was brought 
about by undue influence or fraud. It cannot 
therefore claim the sanctity of a judgment 
followed by a decree of the Court. A compro- 
mise decree accordingly merely embodied the 
agreement arrived at between the potties and is 
no more than any other contract between the 
partiea. That this ia the view taken by all the 
Hight Courts in India, including the Patna 
High Court, is now beyond doubt, 

[6] In Aft. Nand Bam v. Durga Das^ s pat. 
906 : (a. 1. R. (it) 1924 Fat* 387) the question 
whether an executing Court had the power to 
BKtend the time allowed by agreement and 
embodied in a decree of the Court, was directly 
tndsed, and Mullioh and Buoknill JJ. held — 
foUowing Kandarpa Bag v, Banwari Lai Nap, 
98 0. L. 7. 244 : (a. I. B. (8) 192 L Cal. S66), that 
Although a oontraot may have ripened into a 
^me the Court will not be precluded from 
tfving relief which it would have been oom- 
pBtBnt to give if it had been- called upon to 
^ln^ate upon a oontraot in the first instance. 
Vnloitiinately Uie attention of their liordshipa 
decided the case le ported in JiUndra 
V. /amda, a. i. b. <i 3) 1926 pat* 122 : (02 
|d^*.6l7t was not invited to the earlier case, in 
midMcrndL, JBani v. Durga Das, 9 rat. 906 : 

1994 Fat. 887). Sabsequent to the 
wMcIi! m^at case of 1996, there have been a 


series of dociaiors of the same TIitjh C’ourt, in 
which not only has that decisiou not fccen 
followed but a contrary view has been Gxpi'GSsJi^ 
adopted. Our attention Las been drawn to Iht; 
oases reported in Sasadhar Gavguli v. Bnghal 
Singh, A. I. R. (17) 1930 Pat. i. c. 1 - 23 }. 

Sahth Lai Bhagat v. ]!dohd. Xsliaquc, t. k 
(22 ) 1036 rat. 59 : (154 i. c. 393); Jahuri Lal V. 
Baudhai Lai, A. i. r, ( 22 ) 1935 pat. 133 ; (i£f 
I. 0 , S 02 ) and Bh^ixo Stectiu v. PcidiiiTi(xo.hh(i 
Singh Deo- A. i. R. ( 30 ) 1913 Pat. 4C3 : (211 J. c. 
41), In the lasbmentiomd case, the latest 
Bombay case reported in Burjorji Shapurjiv 
Madhavlai lesiJjghhaii 68 Bom. 6 10 : {^ 1 . i. k 
( 21 ) 1934 Bom. 370), which is bassd on the FuP 
Bench view of that High Court in Krishiia 
Bkai V. Uarigovind, 3i Bom. 16: (9 Bom. i>. u 
813 F. B.), was followed. Mr. Pal, appearing for 
the judgment- deb tors has also cilecl before u£ 
the Full Bench decisions of the Allahabad High 
Court and the Lahore High Court reported in 
Mohiuddin v. Kashmiro Bibi, 55 all. .334 ; 
(A. I. B. ( 20 ) 1933 ALL. 252 F. B, ) and Frem 
Parkash v, Mohanalal, A, r, R. ( 30 ) 1943 Lah 
268; (I.L.R. (1944) Lah. 379 p.B ). The view of the 
Madras High Court is also in conflict with the 
decision in Jitendra Nath v. Jasoda, a . t . r. 
(13) 1926 Pat. 122:(S2 L C. 617). See Peda Linga 
Reddi V. FLanumayya, 37 i. 0 . 764; (a. l r. (a) 
1918 Mad. 1307); Jaya Rao v > Ve7ik(ita7iarayana~ 
Ghetiy, A. I. E. ( 12 ) 1926 Mad, 264:(80 1 . 0 , 925); 
Suhbayya y. Feddayya, A. i. R, ( 24 ) 1937 Mad' 
234 : (169 I. C, 346). 

[6l On a review of the various authorities, we 
are satisfied that the consensus of opinion in all 
the High Courts ia that an executing Court has, 
gob the power to apply the eguitable prinolplei 
embodied in s.74, Contract Act, and relieve one of,- 
the parties to the contract against any term which' 
operates as a penalty although the contract mayj 
have been embodied in a decree of the Court.- 
We have therefore to hold that the authority 
of the decision in Jitsndra Bath v. Jasoda, 
A. I. B. (13) 1926 Pat, 1S2;(S2 I. 0. 617) has been 
considerably weakened , if not expressly overruled 
and cannot be regarded as sound law, The 
decision of the Courts below — based on the 
authority of this case — must accordingly be 
overruled and the objection of the judgment- 
debtors upheld . 

[ 7 ] We accordingly direct that the deoree. 
holder shall be entitled to execute his decree 
and realize maintenance allowance, only at the 
rate of Bs. 6 a month and that penal clause pro. 
vidingfor payment of double that amount in the 
event of non-payment for six consecutive monthe 
BhaUnot be enforced. This appeal succeeds 
but BB there is no appearance for the opposite 



48 Orissa Jagannathram y . I. 

party respoodent there shall be no order aa to 
coats. 

tel Narasimham J. — I agree. 

Appeal allowed. 

k. L R. (38) 19SI Orissa 48 [G. N. 18.] 
Ray C. J. and Panigrahi J. 

J agannalhram Gangaram — Petitioner v. 
Cojninissio’i^ri Income-tax B. <£ 0. Patna — 
Opposite Party. 

Special Jurisdiction case No. 15 of 1949, D/- 22-3* 
1950. 

(a) Income-tax Act (1922), S. 66— Question of 
law— Legal facts and physical facts. 

Fact?, aa aucU, are divisible into “ facts physical ” 
and “facts legal *. Where tne Court ptonounoeB a find- 
ing of legal fact, it is m:)re often than not a guetition 
of law to adjudge whether the materials are sufficient 
in Jaw to the eTtabiishment of the legal fact. The 
finding of the legal f^ict recorded by the Appellate 
Tribanal, in order to be binding and conclusive as a 
finding of fact, must be based upon suffioient evi- 
dence. The legal fact, must flow ccnclusively from the 
physical facts, if nos established. [Pacas 8, 14] 

Anno. Income tax Act, S. 66, N, 4, 10, 

(b) Income-tax Act (1922), S. 66— Question of 
law — Joint family. 

Declaration of intention to separate with ascertain' 
ment of shares by the members of a ooparcenary 
creates disruption of a Hindu joint family. Here, the 
fact of declaration is a physical fact, so is the ascer- 
tainment of Bbarea to be held in separate tenancy in 
pursuance of that declaration. But dieiuption of the 
joint family which creates severence of the joint status 
into individual is the legal fact. ' [Para 8] 

Anno. Income-tax Act, S. 66 N. 11. 

(c) Hindu law— Joint family— Partition. 

Partial partition of joint family assets by verbal 
agreements (ollowad by necessary obangea fn the 
account books of the family ie permissible in law. 

[Para 10] 

_ (d) Hindu law — Joint family — Partition— Divi- 
sion of businesses can best be achieved by neces- 
sary changes in the books of accounts. [Para 10] 

B. N, Mohanti and Monohar Lall — for Petitioner^ 
Standing Counsel— for Opposite Party. 

Ray C. J. — This case was heard on SS-31950 
and its result was then communicated after 
close of the hearing. We reserved deliverance 
of our judgment incorporating the reasons. 

[2] This is a motion by an assessee, a Hindu 
undivided family invoking our jurisdiction to 
issue a writ requiring the Appellate Tribunal 
(inoome-tas) to state a case and to refer the 
same to the Court in the event of our not being 
satished of the correctness of their decision in 
rejecting the assesaee's appeal and in refusing 
to state a case to this Court, l^ot the reasons 
stated below, we are not satisfied with the 
decision of the Tribunal as correct, 

[33 The facts that constitute the background 
in which the correctness of the Tribunara deci- 
sion has to be considered are that one Jagan- 
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natbram and his five sons t(i) Gangaram, (ii) 
Ramanarayan, (iii) Bhagawan, (iv) Kanhialal 
and (v) Surajmal] oonsbituied a joint family. 
The famQy owned extensive properties, both 
movabJes and immovables, inclusive of two 
business concerns in Yam and Timber. Indis- 
putably the family continued joint till 9-11 1942, 
the date of commencement of the accounting 
period 1942. 43 the period ends on 28.10-1943. 
Before that date two of the aforesaid sons 
had died. Of them late Ramanarayan has left 
behind a widow and late Hhagwan a son by 
name Satyanarayan, a minor who is a mem. 
her of the joint family. It is claimed by the 
assessee that on 9-11- 1942, the members of the 
family under the leadership O' Jagannathram 
ascertained the shares of the famdy members, 
namely, Jagannathram, his three sous and the 
son of a predeceased son, to be i/5th each 
in the joint family assets. They separated the 
aforesaid two busioessea of Yarn and Timber 
from the joint family and divided the same 
amongst five members allotting the timber 
business to Jagannathram and Satyanarayan 
and the Yarn business to the shares of Ganga- 
ram, Kanhialal and Surajmal. The bone of 
contention is that since that date these two 
business concerns ceased to he joint family pro- 
perties and became the separate properties of the 
members to whom they were alloted and held, 
inter se, *'in common tenancy" and distinct from 
‘‘in coparcenary". In order to carry out the pur- 
pose of the said division, two deeds of partner, 
ship agreements were brought into being — one 
was executed and entered into between Ganga- 
ram, Kanhialal and Surajmal governing the 
Yarn business which had been taken out of the 
joint family aasests and allotted to them as a 
part of their share in the joint family properties 
and the other was similarly executed and - 
entered into as between Jaganatbram and 
Satyaranayan covering Timber business. Each 
of the two documents with material variations 
as were appropriate in relation to the business 
which it was intended to govern contained a recital 
giving out the fact of partition of the joint 
family and formation of partnership firms. Fob 
the sake of perspicuity, the following quotation 
may be taken from one of said two documents : 

“The aforesaid Jagannathram, Gangaram, Kanhialal, 
Sorajamal and Satyanarayan minor thioagb guardian 
Jaganoatharam on 8-11-42 mutnally agreed and deoid~ 
ed that their share in the entire joint family properties 
Is eqaal i, e., l/5tb share eaoh and in parenance of the 
same they farther decided to divide their joint family 
business in Twist and Timber in the same proportion 
and farther decided that the Twist business with a 
capital of Bs. 105,000 will fall to the lot of Gangaram 
of the first party, Kanhialal, Borajmed of the second and 
third party, each being deemed to have contribnted and 
oontributing Ba, 35,000 as his share capital and which 
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they will ran in partnership to the exolusion of Jagan' 
Ittih end B&tyanarayan and Blmllarl; timber buelnees 
vith oapital of Bs. 7 0,000 will fall to the lot of Jagan* 
nathram and Satyanarayan minor through guardian 
Jagannathram eaoh being deemed to have oontributod 
Ba. 85,000 as hie share oapital and which the latter 
-two alone will ran In partnership under the name of 
Jragannathram Satyanarayan to the exclusion of the 
former, namely, Gangaram, Kanhialal and Surajmal, and 
■all the members further decided that their remaining 
ipzopertiea, namely, their landed properties, buildings 
and all other movablee and immovables will oonlinue 
as joint as before under the name of Jagannathram 
Gangaram and with this clear understanding that ihey 
are separate so far their twist business is under the 
name of Kanhialal Surajmal and timber business under 
the name of Jagannathram Satyanarayan with the 
speoi&cation of shares and oonttibution of oapital as 
^namerated above are conoetned and they are joint as 
Yegards the remainder of the joint family property 


[4] On exeoation of the aforesaid two doQu< 
mentSi the parties approaohed the Begistrar of 
^Irms and seoared oertidoate of registration in 
March 1944. This was followed by correspon- 
dence to the Gommilla Bank and to a supplier 
€f Yarn in the years 1944 and 1945 respectively 
stating that the two trades referred to therein were 
being ran as partnership Firms as between the 
different groups of persons named in the partner- 
ship deeds. 

[5] In the assessment year, namely, 1944-46, 
three sets of returns were filed — one for Jagan- 
nathram Gangaram as representing the Hindu 
undivided family before the Income-tax Officer 
{Special Oircle), Onttaok who had been vested 
with special power to deal with it by the oom- 
tniasioner. Income-tax, Bihar and Orissa, Patna, 
and the other two separate returns, one for 
Kanhialal Saiajmal and another for Jagannath- 
ram Satyanarayan, in relation to the incomes 
of the timber and the twist business respective- 
ly before the Income-tax Officer, Outtaok, who 
bad territorial jurisdiction over them. Side 
by side, the two partnership Firms filed appli- 
oationa before the said Income-tax officer 
Onttaok, for registration of theli Firms for the 
purpose of this Act under S. S6A, Income-tax 
Act, 1923. The Income-tax officer Outtaffk, it is 
stated, instead of making an assessment order 
<Mc registering the firms under 3. 26 A, sent the 
fiase records to the Income-tax Officer (Special 
Oirole) who had seisin of the assessment of the 
Hiodn nndivided family income. The Iroome- 
4ftx Officer (Special Oircle) treated the incomes 
4)1 the aforesaid two business concerns as part 
ist the Hindu undivided family incomes and 
ttiade an order of assessment on the oonaolidai- 
^-jinoome of BB. 96,918 in place of Bs. C79 
^iSllied by the Hindu undivided family as such. 

and Jagannatb- 
ftnUleesly appealed to the 
Aasistant Commissioner in the matter 
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of s, 26 A. The Appellate Asst. Oomniiesionec 
observed that ha had no such case before him. 
Thereupon they appealed to the Appellate 
Tribunal. The said Tribunal, by its order dated, 

Oamp-Pati, 27- 3. 947, observed: 

“No orders seem to hiive boon passed by tha I, T. 0., 
Cuttack, to whom applioatioua for registrations have 
been filed. Objectiou was also raised by tbo Hindu 
Undivided family Firm before the I. T, 0. {Special 
Oirole) that the inoome from theso two partuersbips 
should not bo included in the income of the Hindu 
Undivided family. The Special I, T, 0, hag elated that 
there wagne proceeding for registration of a partnership 
before him and, therefore, no application under 9. 26A 
can be entertained by him, Against that order as con* 
firmed by the Appellate Asst. Commissioner, the pre- 
sent appeals have been filed before tbe Tiounal 

The appeal against the decision of the Special I. T. O. 
of the Hindu Undivided family Firm is pending before 
the Tribunal. . , . . We have no doubt that after tha 
appeal of the Hindu Undivided family Firm is disposed 
of by the Tribunal, the I. T. 0, Cuttack before whom 
tbe returns and the applicatioDB for registration of tha 
appellant's firms were filed will deal with them in 
accordance with law. The two appeals are rejected.” 

The result is that the matter of assessment of 
the Firms will be goveroEd by the decision of 
the Tribunal against which the present partition 
is directed. 

[6] The Appellate Tribunal, agreeing with 
the orders of the Income-tax Officer (Special 
Circle) and the Appellate Aasfc. Commissioner, 
observed: 

After considering the several matters brought before 
us and having heard both the pities to the appeal, we 
cannot but hold that tbe timber and yarn buainega 
Qontinued to be in the ownerahip of the Hindu Undivi- 
ded family of Jagannathram Gangram ^during the 
relevant accounting period commencing on 9-11-1942 
and ending on 29-10*43.“ 

[7] The assessee moved the Tribunal to state 
a case under aub-s. (1) of S. 66 of the Act. The 

reply of the Tribunal was: 

“The evidence adduced by the assessee In support of 
its contention was examined and after considering in 
para. 7 of its order tbe salient features of that evidence, 
the Tribunal came to tbe conclusion that the timber 
and yarn businesses continued to be in the ownership 
of the Hindu Undivided family of Jagannathram 
Gangram during the relevant accounting period. That 
finding, based as it is on the evidence placed before it, 
is a finding of fact. No question of law arises out of 
the said finding and this application ie dismigaed." 

[8] Ifc ia urged before us by the learned ooun- 
eel for the aseessee that the finding of fact aa 
recovered by the learned Tribunal ie not based 
on Bufficienli evidence. Facta, as such, are divisi- 
ble into “facta physical" and “facts legal". A 
pbyaical fact ia one that is capable of perception 
by the senses. Those facta either do occur aa 
incidence or do arise as result equally tangible 
in all respects in the chain of cause and 
effect; but inferences deducible in law which go 
to establish a circumstanae which either amounts 
to a status or gives rise to a status in relation 
to rights and obligations are legal facta. Some. 
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times several inferences do, as their combined 
effect, create a legal fact. Declaration of inten- 
tion to separate with ascertainment of shares by 
the members of a coparcenary creates disruption 
of a Hindu joint family. Here, the fact of 
declaration is a physical fact, so is the ascertain- 
mect of shares to be held in separate tenancy in 
pursuance of that declaration. But disruption of 
the joint family which create severence of the 
joint family which creates severence of the joint 
status into individual is the legal fact. Where 
the Court pronounces a finding of legal fact, it 
is more often than not a question of law to 
adjudge whether the materials are sufficient in 
in law to the establishment of the legal faot. 

[ 9 ] The learned Tribunal refer to para, 7 of 
their order disposing of the appeal as containing 
the salient features of the evidence adduced by 
the assessee. The paragraph, therefore, needs 
examination. It is there that, if at all, the 
materials sufficient in law to mahe out the legal 
fact expressed, as found, have to be searohed for. 
The documents of partnership of the two busi- 
nesses of yarn and timber are rejected along 
with the certificate of registration with the 
Registrar of Firms on the ground that they 
were made on 25-1*1944 and June 1944 respecti- 
vely. It is held that they being subsequent to the 
accounting period afford no evidence of the 
severence of the two businesses from the assets 
of the joint family property. This conclusion is 
arrived at even though the recitals in the docu. 
ment contradict such a conclusion. The partner- 
ship agreements themselves predicate that the 
division of the joint family assets, so far as the 
two businesses form an integral part of them, 
had taken place from 9-11-1942. The Tribunal 
observe : 

“The clauses in the partnership agreements that the 
partnerehip busineases shall be deemed to have com- 
menced on and from Kaitik Sudi-l-Samvat 1999-2000 
corresponding to 9-11-1942 have no meaning. This 
may have been mentioned despite the fact that the 
decision to take these basinesses out of the family 
fold, was arrived at a much later date.” 

In tho sams strain the learnsd Tribunal say; 

“Even the division of profits between the partners 
in the books of the two different businesses for the 
accounting year ended 29-10-1943 might have been 

done long after, i, 0 ,, after the partnership Bgreements 
were executed.” 

[lol The questions that can be addressed to 
are if the legal fact that the status of the joint 
family was not disrupted is supported by the 
physical fact, that the deeds of agreements 
recited the physical fact of division having taken 
plaoeon 9-11-1942, and the profits, acquired in the 
businesses eince tb it date up to 29- 10- 1943 , were 
divided as betwr.ya the partners and not carried 
into the joint vamily assets The answer cannot 
but be in the negative. It has to be borne in 
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mind that in the Head Office books relating to 
joint family concerns, the real division of capi- 
tal of these two businesses, as between the five 
members of the family, each getting Rs. 35,000,- 
was made on 9-11-42. It should also be borne iQi 
mind that partial partition of joint family assets 
by verbal agreements followed by necessary 
changes in the account-books of the family is 
permissible in law. Earlier in their judgment 
in para. 5, the Tribunal have observed : 

“But mete entries in the bocks of account cannot- 
alone be considered to be sufficient for the purpose of 
establishing transfer of a business from one ownership’ 
to another. There seems to be no agreement in writing' 
for recording the arrangement to take out these j;wo 
businesses from the family fold, and turn them into 
two separate partnerships.” 

This observation is undisputably based upoi^ 
misconcaption of law. It has been held over and 
over again on high judicial authorities that 
division of businesses can best be achieved byt 
necessary changes in the books of account. Thisf 
also is in accord with commonsense, 

[Li] Secondly, the Tribunal observe in* 
para. 7 : 

**In addition to that, one of the books, viz., Malha 
ooolly account book, written up in 1943 showed the- 
name of Jagannatbram Gangaram despite the faot that 
the timber business had changed its name and belong- 
ed, as claimed by the appellants, to the firm of Jagan- 
nathram Satyenarayan.’' 

This faot has nob been considered in its context. 
The Tribunal has not examined the nature andi 
contents of these books. They may, consistently 
with the aaaessae’s theory, contain in the name- 
of Jagannathiam Gangaram'if the entries there* 
in present either the previous advances from or 
arrears due to Jagannatbram Gangaram which 
were carried over to the year 1943. Besides, to 
demonstrate the uncertainty involved in such 
summary consideration. 1 shall quote from 
para. 13 of the Appellate Assistant Gommissionei'a 
judgment in Income-tax Appeal no. 80 of 1946- 
47 of the year of assessment 1945-46 and of tho 
assessee Messrs. Jagannatbram Gangaram, Out> 
tack, wherein he says : 

"Undd^ the heading 'Non*prod action of books* the- 
I* T. 0. has also disoussed 'the tew pages of rough 
Rohar and the few pages of Batachitha ‘which were 
discovered during a surprise visit on 30T1-I944. I 
have examined these books, so*oalled rough Rokar 
which consists of a few stitched papers in which there 
ate stray jottings. It la alleged that they were found 
by the I, T. 0. on the top of the Almirah and they 
did not belong to the assessee. The figures reproduced* 
by the I. T. 0. were practically the only figures noted 
therein and these related to the prior accounting 
year. This does not prove the existence of any regular 
rough Rokar for the- previous year. The Hatachitha 
is similarly an obscure book-let oonsisting of entries 
in pages from 1* 6-1944 to 7*9-1944, There are 
stray jottings regarding sale of timber amounting ta 
Rs. 675*3-0 and grains Rs. 12-14-0, Daring this period 
the two timber accounts of the assessee produced faefora 
the 1. T. 0. showed a sale of Rs. 6088. The identity 
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taken plaoe wilh the conoutranoo of all the 
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of ih« Chitha Ib of doubtful nature, and as noted in 
lAta. 4 'above the !• T. 0. in summing up his reasons 
lor S. 23 (4) aesOGsment has not laid any stress on 
these two bool^ets oontaiuing few pagesi*' 

[12] The Appellate Tribunal seems to think 
that the assessee on whom did lie the onus did 
not adduce sufficient evidence to establish his 
case. To sum up, the assessee has produced 
books of account containing eeverance of the 
ooDcemed businesses from the joint family 
assets, the distcibution of allotment of those 
businesses to several members or group of mem- 
bers, the documents sufficiently proclaimed to 
the world by their registration of creation of 
partnership firms, and the separate bank ac- 
counts and business transactions with the cus- 
tomers on the footing that they are separate 
partnership firms businesses as distinguished 
from joint family businesses. It was up to the 
Tribunal to consider the cumulative effect of 
these as to their sufficiency to establish the 
aBie3see*8 version. To counterbalance the above, 
it has nob been shown that either the incomes 
derived from these businesses or the expenses 
incurred in them are shared in by all the mem- 
bers of the joint family as part of their joint 
family business. As regards interpolation of the 
transaction of division of capital in the Nakal 
(of yarn shop) within 6" of space, the Tribunal 
observe : 

*'The Appellate AsaiGtant Oommissloner haa not 
oome to any fiudiug on this point in bis appellate 
order dated 28-8*46.** 

Nor have they arrived at any finding of their 
own as to the suspicious feature of the writing. 
The Head Office books are the only relevant 
books in which the division of capital as such 
is to bs duly entered into. No exception has 
been taken by any of the authorities concerned 
about them. 

[is] The Appellate Tribunal had not dis- 
pelled in their judgment, the doubt created 
by the I. T, 0. on the effectiveness of the 
partnership agreements executed on 35 - 1-41 on 
the ground that there could be no division of 
the joint family assets without all the five male 
membexB of family being signatories either as 
executants or otherwise thereto. This objection 
overlooks that the recitals in both the documents 
are identically the same and in them there is a 
acknowledgment by two members of the 
family in one document and three in the other 
l^at there has been such a division. Besides in 
iHliPse recitals the members of the timber busi- 
nciBB group disclaim any interest in the yarn 
btldineas and the members of the yarn business 
^Iciclaim any interest in the timber busi- 
documents have, therefore, the neces- 
i«iS^ilii||iatai]de though not the form of being 
dooiuiientia aatabliBhing complete division having 


members of the family in respect of the two 
businesses since 9-11-42, 

[14] My conclusion, therefore, is that the 
finding of the legal fact recorded by the Appel. , 
late Tribunal, in order to be binding and eon. 
elusive as a finding of fact, must be based upon 
sufficient evidence. The legal fact must tiow 
oonolusively from the physical facts, if not 
establiEhed, On the high authority of Sir George 
Rankin, in the case of 5?^ a tfar v. Com- 
mmioner of Income tax ^ G. P, t£- (7. P„ (l94fl) 

10 I T. E. 467 : (A. I. R. (29) 1942 P. C. 67), it 
has been said : 

'‘To decide that aa lostrument ia in this sense not 
genuine is to come to a finding of fact. Whether there 
was evidence upon which it wag open to tbs Income-tas 
Aathority to come to such a decision is a Question of 
law.” 

[15] In the circumstances, stated above, we 
should issue a writ of mandamus to the Income, 
tax Appellate Tribunal, Madras Branch, to 
state a case as to whether there was sufficient 
evidence in the case to hold that the timber 
and yarn businesses were not severed from the 
joint family assets, 

[161 Panigrahi J — I agree. 

D,H, Order accordingly. 

A. I. R. (38) 1931 Orissa 31 [0, N. 19.] 
Ray 0. J. AND Narasimham J. 

Antarjami Mohaniy and others — Petitio7iers 
V. State of Orissa ^Opposite Party. 

Criminal Revn. No. 112 of 1960, D/- 16*8-1950, 

Police Act (1861), S. 30 — Thoroughfare £_M can- 
ing — Comparison with public place — Words and 
phrases. 

If people gather as a matter of right in a particular 
place it may become a public place but it does not 
necessarily follow that the place is a “thoroughfare**. 
Fora place to be thoroughfare there must be unobstruct- 
ed transit. That is to say, the place must be used as a 
passage for the people to pass through, A “thorough- 
fare” ia wider expression than a “load” or a “street” 
but it is narrower than a “public place.’* [Para 5) 

The foot of a hill close to a tank in the absence of 
evidence that it was used ag a path by the public 
oannot be held to be a thoroughfare even asauming 
that the publio bad a right to gather there. 

[Paras 5, 7] 

Anno. Police Act S. 30 N. 2, 

V. Pasayat - for Petitio7iers\ Oovl. Advocate — 
for Opposite Party. 

Narasimham J. — The eight petitioners 
were conviated under Ss. 143 and 145, Penal 
Code, and also under s. 32, Polios Act, and 
sentenosd to various terms of imprisonment. 
Their appeal was dismissed by the Additional 
Sessions Judge of Berhampur, 

[2] The charge against them was that on 
18-9-1945 they assembled at a meeting at the 
foot of a hill in village Roulpalli in Ganjam 
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clialrict with the common object of disobeying 
n uotiCQ issued by the Diatnct Superintendent 
of Police under s. 30, Police Act, requiring the 
obtaining of a licence as a condition precedent 
to the holding of meetings and assemblies on 
public roads and thoroughfares. While the 
meeting was being held a Police Officer ap. 
preached the crowd and asked them to diaperae. 
They however refused and then some of the 
leaders wero arrested with the help of additional 
police forco which arrived at the spot. 

[ 3 ) The facts are all admitted, Oa X7-3-1949 
the District Suparintendenfc of Police with the 
sanction of the District Magistrate issued a 
notice under S. 30, Police Act, (Es. G), requiring 
all persons intending to convene or collect an 
assembly in any public road or thoroughfare to 
take a licence from the appropriate police 
officer. This notice was to remain in force for 
a period of three months from that date and the 
orders were duly promulgated in the locality. 
The petitioners admittedly collected at a public 
meeting on 18-9'1945 and none of them bad a 
licence. 

[4] In the charge framed egainst the peti- 
tioners the common object of the unlawful 
assembly was specihed as follows: “the common 
object of which was to resist the execution of 
the orders under 0 . 30, Police Act.” It was 
therefore the duty of the pcoaecufcion to prove 
beyond reasonable doubt the aforesaid common 
object of the assembly. That is to say, the pro- 
secution must show that the common object 
of the neisona who collected at the meeting was 
to hold a meeting without a licence on any 
public road or thoroughfare in the thanas 
specihed in the notice. All that the prosecution 
has proved is that the petitioners and other 
persons collected at the foot of Gupteswar bill 
and that there was a tank close* by. No evi- 
dence at all was led to show that the place 
where the meeting was held was either a road 
or a thoroughfare. Mr. Pasayat therefore urged 
that the ptosecution failed to prove the essential 
ingredients of the oUences and that on the 
meagre evidence led by the prosecution it cannot 
be said that the petitioners either disobeyed the 
order of the Superintendent of Police issued 
under 3. 30, Police Act, or else that they had 
the common object of disobeying Buoh an order. 

[6l It appears that this point was taken up 
in the lower appellate Oourt and that Oourt has 
met the point as follows : 

“It is however clear that the meeting was being held 
near the Gupteswar temple. There was also a tank 
nearly and only the mere faot that it was at the foot 
of a hill does not detract from the character of the 
spot from being a thoroughfare where people admittedly 
gather ua a matter of right and the diotlonary meaning 
of the word is “a place of unobstructed transit*’ which 


obviously imports something wider than roads and 
streots.” 

The lower appellate Court appears to have 
overlooked the essential distinction between a 
public place on the one band and a thoroughfare 
on the other. If people gather as a matter of 
right in a particular place it may become a 
public place but it does not necessarily follow 
tbat the place is a “thoroughfaro". The diction- 
ary meaning of the word, as pointed out by the 
lower appellate Court, indicates that there mast 
be unobstructed transit. That is to say, the 
place must be used as a passage for the people 
to pass through. The Oxford Dictionary mean- 
iug is as follows : 

“A road, street, lane or path forming a oommunlca- 
tlon between two other roads or streets, or between 
two places; a pablio way unobstructed and open at 
both end 3.’’ 

This indicates clearly tbat every public place 
will not necessarily bscome a thoroughfare unless 
that place is used as a passage for people to pass 
through, The lower appellate Court is un- 
doubtedly right in saying that a “thoroughfare** 
is a wider expression than a “toad'* or “street,** 
but it is narrower than a “public place'*. There- 
fore, in the present case, the prosecution should 
not have remained content with merely proving 
that meeting was held at the foot of Gupteswat 
hill close to a tank where the people may be 
expected to gather as a matter of right. The pro* 
seoation must farther establish that the actual 
Bite of the meeting was used as a passage by 
the pablio. It may be tbat the meeting was held 
away from the path so that the traffic on the 
thoroughfare may not he disturbed and where 
the prosecution has failed to prove that it was 
held actually on a thoroughfare the petitioners 
can claim the right of acquittal. 

[6] If statutes enacted after the passing of 
the Police Act are carefully sorutinieed it seems 
clear that the Legislature was fully aware of 
the difference between a “publioe place" on the 
one hand and a “way" or “thoroughfare** on the 
other. ITor instance, in para. 2 of sub-s. (l) of 
S. 133, Criminal P. C. the expressions “way which 
is or may be lawfully used by the public'* and 
“publto place" are used in juxtaposition so as to 
indicate that there is a difference in the mean* 
ing of the two expressions, Similarly, in s. 9(34), 
Motor Yehioles Act, 1939, the expression “pablio 
place** was given the following wide deffnition. 

A *pablid place* means a road, street, way or other 
place, whether a thoroogbfare or not, to which tha 
publio have a right of Bcoess, and includes any pleice ot 
stand at which paesengera are picked up or set down 
by a stage oa triage." 

This shows tbat though a tboroughfare may be 
a publio place the oonvetse may not always ha 
correct. 
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[ 7 ] The Bame question has been aonsidered 
in an Allahabad case reported in Emptrcv y. 
JS. N. £asu, A. 1. B. (20) 1933 ALE. 614 : (34 
or. E. J, 1069) where it was held that tbo whole 
ot a publio park known as the Parshottem Das 
Park in Allahabad oaenot be eaid to be a 
thoroughfare within the meaning of B. 30, Police 
Aot. The present case is w'eaker for the prose- 
tion than that AUahahad obo where the public 
nature of tbe park was beyond doubt. Here the 
proaeoution has not proved that the foot of the 
hill where the meeting was held was itself a 
public place. But even if we assume that tbe 
public have a right to collect there, we cannoc 
further assume, in the absence of any evidence, 
that it was actually used as a path by tbe 
members of the public. 

[8] The learned Advocate-General asked for 
a remand so as to enable the prosecution to 
show that tbe place where the meeting was held 
was actually thoroughfare, We have however 
gone through the case diary and we find that 
this aspect of the question was not considered 
at tbe time of tbe investigation. There is abso. 
lately no material in the diary to show what 
was the nature of the place where the meeting 
was held. A remand at this belated stage may 
lead to fabrication of false evidence and un* 
neoesaary harassment to the petitionera, 

[9] We would therefore alk)w this petition, 
set aside the convlctioua and sentenoes and 
acquit the petitioners, 

Ciol Ray G. J. — ^ 1 agree. 

V,B.B. Conviction set aside. 


A. I. B. (38) 1961 Orissa 53 [G, N. 20.] 

Jagabbadhadas and Panigeahi JJ. 


Hadu — Accused — Appellant v. The State, 

Criminal Appeal No. 7 of 1950, D/- 9-8-1 960, 

(a) Penal Code (1860), S. 300— Murder trial— 

Seizure of blood-stained articles— Seizure made a 
week after alleged murder— Blood stains disinte- 
grated and their origin not detectable— No value 
can be attached to this evidence. [Pata 7] 

Anno. Penal Code S> 300 N. 46, 46, 52, 

(b) Evidence Act (1872), S. 133 — Accomplice — 
Wbo is. 


Where a person in charge of a oart states that the 
Sait contains a dead body, he aancot be assumed to 
bd an' acoomplLoe in the absence ol proof that he was 
aware that the' death was the result of a crime. 

(Para 8] 

Anno. E?l. Aot S. 133 N. 2. 

. (e) Evidence Act (1872), S. 133 — Accomplice 
Jimd co-accused— Evidence by. 

^ Biatement ol a oo'aoonsed may be admissible 
;^m.tiin piraumstanaes though not examined, but 
an accomplice whole available to be exa* 

[Para 8] 

iE^r Act S. 183 K 4. 



<d) Evidence Act ('1372), S. 8— What amounts 
to conduct. 

What IB aJmlsaiblo uudor S. 8 is tho couduot of iho 
party and Iho statement which eQeuted or inlluoncod 
that cordnot. Bilouoe may in Oettiiiu circumstances 
amount to oonduot. [Pata 8] 

Anno. Evi. Aot S. S N. 2, 1. 

(e) Evidence Act (1872), S. 6 — Spontaneous state- 
ment. 

All spoutaneous statemenlB in Eoinowny connected 
with the traneaction under inv 0 :-tl(;alion aro not 
admisBiblo. It must be bIiowii that the .statement a 
part of the transaotion. [i’aia 9] 

Anno. Evi. Aot 3. 6 N. 2, 3. 

(f) Evidence Act (1872), S. 6— part of the same 
transaction. 

Ilenrsay slatemerts to be admifsible ac substantive 
evidence of the truth of tho facts stated theioin must 
thenistlves be part oi tbo trantaction and net merely 
uttered in tho course of the IraDsaction, [Faru 9] 
Anno. Hvi. Act 3. 6 N. 2, 3. 

(g) Evidence Act (1872), S. 6— Single transac* 
tlon — Simultaneous spontaneous statement. 

Where the transaction is a eioglo inoldent, a state- 
ment by a pereon wbo was peroeiving tbe incident 
made shnaltaneously with the 'occurrence of tbe inci- 
dent, may, with juatification, be eaid to bo part of 
tbe trauBactlon inasmuch as it is tbe retuU .of a 
spontaneous psychological reaction through petcep- 
tiOD. [Para 9] 

Anno, Evi, Act S, 6 N. 2, 3. 

(h^ Evidence Act (1872), S. 6 — Statement arising 
out of accidental facts. 

Statements arising out of accidental facts occurring 
in the course of a chain of events which constitute 
the transaction are not to ha treated as part of (he 
transaction and cannot be admitted in evidence under 
B. 6. [Para 9] 

Anno. Evi. Act S, G N. 2, 3. 

(i) Penal Code (1860), S. 300 — Murder— Circums- 
tantial evidence. 

The mete fact that a person has been last seen 
* with the murderer is not by itself enough, unless it ap- 
pears that the latter was in the company of the de- 
ceased at or about tbe time when and at the place 
where the murder appears to have been actually 
committed. [Para 11] 

Anno. Penal Code S. 300 N. 45. 

(j) Penal Code (1860), S. 300— Motive. 

The mere existence of motive ia by itself not an 

ineriminating circumstance. [Para 11] 

Anno, Penal Code 8, 300 N, 35. 

(k) Evidence Act (1860), S. 106— Circumstantial 
evidence— Absence of explanation by accused. 

The guilt of the accused cannot be inferred from 
absence of reasonable explanation in a case depending 
on circumstantial evidence where the other oircums- 
tanoea are'uot by themselves enough to call for his 

explanation. [Para 11] 

Anno. Evi. Aot S. 106 N. 2, 

B, N. Rath^for Appellant, B. M, Patnaik^for 
Advocate General^for the State. 

Jagannadhadas J. — The appellant before 
U8 has been convioted under ss 302 and 201, 
Penal Code, and eentenced to transportation foe 
life under first count and to rigorous imprison, 
ment for five years under the Eeoond count the 
sentences to run concurrently. He has been held 
guilty of haying murdered one Bhima Panda on 
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tbe night of 19-t5-l949 and caused the disappea- 
rance of tbe dead body from the scene of the 
ofifence with the intention of screening himself. 
At the trial, there was another accused, A-2, the 
brother of the appellant but he has been given 
the benefit of doubt by the learned Sessions 
Judge and ftcqnitted. 

[2] The appellant Hadu Samanta is a resi. 
dent of Humma Gada. The deceased Bhima 
Panda is a resident of the village Nadapanda. 
palli, some distance away. The evidence on tbe 
side of the prosecution shows that tbe appellant 
and the deceased were on friendly terms and 
that the deceased was placing implicit confidence 
in the appellant. The appellant had taken a lot 
of gold and money from the deceased under the 
inducement that he would teach him EOtne vidya 
whereby he could get gold and that be would 
perform a korna which would bring out to him 
golden pots from the earth. It is in evidence of 
tbe wife of the deceased, f. w. 13, that the 
deceased sold away his lands and the gold and 
silver ornaments on the person of his wife and 
his daughter and had given in all about Bs. 3000 
to tbe appellant in the course of aboattwo years 
prior to the date of the alleged occurrence, and 
that her husband used to go to the house of the 
appellant frequently to demand gold from 
Hadu and was being put off. It is also her evi- 
dence that her daughter grew into marriageable 
age and that the deceased aojordingly pressed 
the appellant for return of his money In order 
to be able to perform the marriage of his 
daughter. This evidence of the wife of the de- 
ceased, p. w. 13, is substantially corroborated 
by her brother, p. w, 1. 

[3] According to the prosecution case, the 
deceased went to the house of tbe appellant for 
the last time for demanding money 8 days 
prior to his death. On the day of the occurrence, 
he was returning to bis village, but on the way 
by tbe time he arrived at the village called 
Borada, he felt suffering. from some ailment and 
started belching and vomiting in front of the 
house of one Natia Farida, p. w. 6. P. W. 6 sent 
word to one Govinda Panda, nephew of the 
deceased who was running a tea-shop at a place 
called Munsbipenta on the other side of the 
river which adjoined the village Borada. On the 
arrival ot Govinda Panda, the deceased wanted 
to go back to the house of the appellant, pre- 
sumably beoauEe he thought that his ailment 
was the result of some medicine which, accord- 
ing to him, he had taken at the house of the 
appellant, and wanted to take bis advice for 
getting rid of the trouble. P. W.Js was persuaded 
to take the deceased back to the village of the 
appellant for hire. According to his evidence, be 
took the de J^as 0 d on a cart from Borada to 
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Gada Humma and arrived there at about sun 
set time. He stopped in front of a bonee whose 
owner he could not identify. The owner was not 
there at the time and tbe deceased ^got out of tbe 
cart and sat in front of tbe bouse waiting foe 
the arrival of the owner, coughing, belching and 
spitting all tbe time. The owner arrived at 
about s ghadis after sun set and Bhima Panda 
said to the owner: 

"What medicine you gave me. I become restless. I 
could not go to my village, so I ceturued. 1 shall remain 
with you." 

The owner told him: “All right.’* Thus saying 
he took him inside bis house. Tbe owner while 
taking the deceased inside his house asked F. W. 
6 to wait to take him back. But'tbe deceased re- 
fused to go back and accordingly p. w, 5 return- 
ed back to his village with the cart. 

[41 Information that the deceased felt unwell 
while be was returning back to bis village was 
sent by Govind Panda to tbe wife of tbe deceased, 
P. w. 13, on that very day. P. W. 13 accordingly 
went to Humma Gada early next morning, that 
is on 20th, and went straight to the house of 
the appellant. But she did not find him there. 
She found, however, bis brother, A-9, who on 
enquiry told her that her husband was at the 
bouse till midnight, but that he did not know 
anything further about him as he himself had 
gone away to Bambha. She thereupon felt suspi- 
cious and went tf the Karan of the place, F. W. 
2 who also sent for the Karji, F. W. 6. They all 
went to the house of the appellant and she there 
made a statement, Ex. 3, in which she reported 
the fact that her husband was missing and that 
she suspected foul play by the appellant and 
made mention of tbe pre-existing baok-ground 
of the relations between her husband and the 
appellant. The village ofiheers bad some search 
made for the deceased in the village and by 
about 1 P. M. got news that a dead body, was 
lying near a tank in the village. The wife of the 
deceased immediately went to the place and re- 
ooguiaed the dead body as that of her husband. 
The matter was reported to tbe police by the 
Karji, F, w. 8, as pet Ex. 5. There was tbe usual 
inquest and post mortem examination of the 
dead body. The post mortem report Ex. 3 and 
the evidence of the doctor, F. w. 4, shows that 
the deceased had on his body six injuriesi 
namely, one contused wound on the left side of 
the face and head, one bruise with haemmatoma 
on the left side of the head and face, one bruise 
with haemmatoma on the left side of the neck. 
One bruisa with haemmatoma on the front of 
the ohe?t mainly on the left side, one eohymosis 
on the left eye -brow and a bruise on the left 
skin. On dissection it was found that the 
muscles were found se7erely contused and there 
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laoaiatdd blood olofc throughout musonldtlOQ. 
The lower jaw had broken into small pieces and 
also the greater part of the ramus of the same 
iione. The super part artery was macerated on 
ihs leftside of the neok and there were other in. 
teinal injuries. The doctor was of the opinion 
that all the injuries were ante mortem and that 
the death of the person was probably due to the 
■oombined efifeot of the injuries on the neok. face 
^d ohest. The prosecution case as above stated 
is spoken to by f. ws. is, 3, 8, and 4. There can 
'be no reasonable doubt that the deceased oame 
back to the house of the appellant On the even, 
ing of 19.5-1949 and that he was not there early 
tnoining of the soth when is wife. f. w. is. came 
and made inquiries for him. These facts are 
■Clearly made out by the evidence of F. W. 5 and 
F.Wt 13. That the deceased was inside the house of 
the appellant for some oonsideiable time on the 
night of 19 . 5 . 1949 , is also amply made out 
by the prosecution evidence. P. W. 3 an Inam- 
dar in the village and a close neighbour of the 
appellant, says that he saw the deceased being 
brought to the bouse of the appellant by a cart, 
•man in a retching and vomiting condition at a 
time when the appellant was not in the house ; 
iibat the appellant returned to his house at 
about 6 F. M. acd that he heard the sound 
-of retching and vomiting of the deceased 
from inside the house of the appellant till 
about 10 p. M. when he went to his bed. He 
no doubt admits in cross-examination that be 
did not himself see Bhima Panda on that 
•occasion, but says that from the sound of the 
retching and vomiting, which he was bearing, 
he was able to recognise that it was Bhima 
Panda, presumably because according to his 
evidence, he knew the deceased as be was 
frequenting the appellant’s house fairly often. 
P. W. 9 gives evidence that he went out from 
4iia house to the village shop to make purchases 
by about 8 F.m., that when on bis way he passed 
the bouse of the appellant, he heard belobing 
-sound from inside the house of the appellant 
430th when going to the shop and returning from 
the shop, P. W. 10 gives evidence, that on that 
day at about 6 P. M, when be was going to 
the tank, he saw a person coming towards 
Mumagada on a cart and that on his return 
lousney he saw the cart standing at the door of 
the appellant and saw a man lying on the cart 
vomiting and making vomiting noise. P. W. 6 
pimeelf, the cart. man who brought the deceased 
^om Boiada to Hommagada has dednitely 
illated that the deceased was taken inside the 
presumably by the appellant. The accused 
^1^ statement before the Sessions Court admits 
thatt^^deosaaed was brought in a cart to his 
evening when he was not in his house 


and that when ho came to the house, ho found the 
deceased sitting on tho verandah vomiting and 
retching. He further says that he asked him to 
leave the place fearing that he might have been 
attacked with cholera and that the deceased 
thereupon sat on the cart and left his place. In 
hia earlier statement before the committing 
Magistrate’s Court, however, he stated as 
follows : 

‘'Bhimaoameto my heuse on the evening ot 19th, He 
was sitting on tbo oart and waa vomiting. I took him 
inside my liou^e. At about 8 F. M. in the night, 1 had 
gone away to Bambha to see the Jatra. 1 returned baok 
by about 9 or 10 next moroing. By the time, I retur- 
ned, Bhima Panda, was not in my bouse.” 

In view of this categorical admission in the 
committing Magistrate’s Court, it is clear that 
his present statement in the trial Court that he 
sent back the deceased Immediately on seeing 
him by the very cart on which he oame fearing 
that be might have been attacked by cholera is 
an after* thought and is false. The evidence of 
P. W. 5 definitely contradicts this. Further as 
appears from the ovidence of p. W, 13, the second 
accused, the brother of the appellant had stated 
to her the next morning that Bhima Panda the 
deceased was inside the house until about 
12 P. M. in the night when he left for Bambha 
for the Jatra. It must therefore be taken as con- 
clusively established that Bhima Panda was in 
the house of the appellant on the night of the 
19th for some considerable time. 

[6] There can also be no reasonable doubt on 
the medical evidence of P. W. 4 and Ex. 3 that 
the deceased met with his death as a result of 
serious injuries inflicted on him. Learned coun- 
sel for the appellant argued that tho efif^ectiva 
cause of the death may not have been the inju- 
ries received by the deceased in the murderous 
assault but only poisoning. The basis for this 
Buggestion is the fact that on dissection in the 
course of the post mortem examination, the vis- 
cera of the dead body had been taken out and 
sent for chemical analysis and that as appears 
from the report, Ex. 13, atropin, the active 
principle of Belladona and Dhatura had been 
detected in the viscera. Learned counsel for the 
appellant points out that on the evidence it is 
clear that the deceased had a lot of vomiting 
and retching prior to his death. He suggests that 
it must have been the effect of Dhatura poison- 
ing. While ibis may be eo, there is absolutely 
no indication in the evidence that auoh poisoning 
was the effective cause of the death in this case. 
Nose of the usual results of such poisoning on 
the internal organs of the body have been found 
on dissection as is clear from the post mortem 
certificate* The doctor has not been asked whe- 
ther the death waa likely to have been the result 
of poisoning. He is eleac and definite that the 
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deceased died as a result of the iujuries received. 
There is therefore no room for spseulation. 
Some faint suggeation has also been made that 
the deceased may have died as a result of a 
jackal bite. The foundation for this suggestion is 
a statement in Ex. 2, the report said to have been 
given by p. \\\ 13 to the village officers. In her 
evidence, however, she denied that her husband 
had been bitten by a mad jackal. There is there- 
fore no proof of the same. It is clear beyond 
doubt that the deceased died as the result of a 
murderous assault. 

[6J It is also beyond any doubt that the de- 
ceased met with his death in the village of the 
accused at some time before 1 p. M. on 20th 
since bis dead body was found by the side of the 
village tank at 1 P. M, The only question is at 
whose hands did be meet with his death. 

[7] There is admittedly no eye-witness to the 
murder. The prosecution seeks to bring home to 
the accused the offence of murder by relying 
on the circumstances. It is neceesary therefore 
in the first iEBtance to see what are the oiroum- 
stances proved. There is the fact that the deceased 
was in the house of the accused on the night of 
the 19th some hours prior to the find, at 1 p. M. 
the next day, of the dead body of the deceased 
within a distance of probably less than a mile 
from his house. There is the further fact of the 
pressing demands of the deceased against the 
appellant, shortly prior to the occurrence, for 
the return of his money to enable him to perform 
his daughter’s marriage, which might render it 
not unlikely that the appellant might have 
wished to do away with the deceased. A few 
other circumstances have also been brought out 
in the prosecution evidence some of whiob appear 
to be of no consequence. The Sub-Ingpeotor of 
Police, p. w, 15, in a searob of the house of the 
appellant on 26th recovered from the room 
in his occupation, one blood-stained lungi, Ex. 5, 
one blood-stained gamuohha, Ex. 6, two atones, 
Exs. 1 and l-A and one grinding stone, Ex. 7, 
one door.plank, Ex. 2 and a clod of earth from 
his wall, Ex. 8, The Ohemioal Examiner has cer- > 
tified that Exs. 6, 6, 7 and 8 bad stains of 
blood and sent them up to the Serologist 
for test as to the origin of the blood. The Serolo. 
gist’s report shows that the blood stains had 
disintegrated and their origin could not be de- 
tected. No significance therefore attaches at all 
to the find of these articles on seizure, especially 
having regard to the fact that the seizure was as 
late as nearly a week after the alleged ocour- 
|renoe. It further appears from the evidence of 
the Sub.InspBoter, p. w. 16 that on 29 64949 , he 
seized a cart Iving by the side of the road 
near the house of one Dinabandhu Raja, a 
brother-in-law of the appellant, He found some 
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blood stains on it and according to his evidenoer 
there was no other cart in the village. The blood 
has not been certified to be human blood and 
it is impossible to attach any value to this evi- 
dence especially having regard to the fact that 
the seizure is ten days after the occarrence. 

[8] The most important incriminating circum- 
stance however on which the prosecution relies 
is this. It is in the evidence of p. w. 6, a resi- 
dent of Haghuntbpor, a village about a mile 
from Hummsgada, that on I9tb, be had taken 
cart-load of fruit on hire from his village to 
Pratappur, Jaleswar Khandi, and that on his 
return therefrom by about 10 P, M., he passed 
through Humagada village. As be was coming 
in his cart, he found a cart standing at the dooi 
of the accused on the road with bullocks unyoked 
and tied to the cart. The cart was blocking his 
way and he accordingly asked the man, standing 
by to shift the cart a little to allow bis cart to 
pass. That person asked him to take the cart 
by the side way as a dead body has been loaded 
on it. Out of fear he left the place. He says in 
ohief examination that as a matter of fact be 
saw a dead body on the cart, but in cross- exa- 
mination be explains that be found a man lying 
in the cart and took it to be a dead body when 
the man standing near the cart told him that 
it was a dead body. It was a dark night though 
there was visibility. He saw the appellant and 
bis brother eitting on the verandah of their 
house at the time, but that he cannot recognise 
the person standing near that cart. If this evi- 
dence can be taken as proving that a dead body 
was actually in front of the bouse of the accused 
on a cart the night of 19th at about 10 F. M,, 
it undoubtedly leads to a reasonable inference 
that there was a death within the house of the 
accused that night to the knowledge of the ap- 
pellant and this would be a very strong 
circumstance against the accused. Learned 
counsel for the appellant urges that this evidence 
is not admissible since what is proved is only 
the hearsay of some unidentified person on the 
basis of which this p, \v. 6, believed that he saw 
a dead body at the time. He also urges that 
what P. w, 6, may have seen was only ths cart 
in which the deceased was brought by p. W, 6 
at the time when he was waiting for the- 
arrival of the accused and just at the time when 
the accused had come, There is however no room 
for thinking that the cart which p. w. 6, saWi 
was the cart of p. w. 6, P. w. 6, says that thn 
cart which he saw was an open cart while it ie 
in the evidence of p. w. 3 that the cart on which 
the deceased was first brought to the house of the 
accused was a cart with a Doli in whiob the- 
deceased at that time was lying. Furthermore, 
according to the evidence of p. w. 5 he left th» 
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dooeased inside the hoase of the aooused by about 
two Qadhias as after Biinset which he puts at 
8 P. M, and left the village presumably with the 
cart, bat according to the evidence of p. w. 6« he 
saw the oact on which a body was lying in front 
of the house of the aooused at about 9 or lo f. M. 


on the night. Though the exsot time to which 
these witnesses speak may not be accurate, it 
does not appear likely from the evidence that 
P. w. 6 refers to the same point of time at which 
Pt w. 6 was still waiting in front of the house of 
the accused. It must therefore be taken that 
what F. W. 6 speaks to, is not the cart of P. W. 5 
at the time when he brought the deceased to 
the bouse of the appellant. One remarkable 
matter in this connection may be noticed. The 
aoonsed when asked in the Sessions Oourt "Have 
you heard the evidence of p. w. 6? What have 
you fco say to it "answers” Yea, he went past my 
house at 8 p. m. while Bbima Panda was on the 
cart alive." This taken in connection with his 
other answer in the Sessions Court that he sent 
back the deceased on the very oart of F. w. 5 
fearing that be was attacked with cholera with* 
out taking him inside the house may be taken 
to mean that according to him, p. w. 6 saw him 
only when the deceased was on the cart of F. W. 5. 
But as already pointed out above, the defence 
of the accused that the deceased was sent back 
immediately on the same ort and was not taken 
inside his house is clearly false, and the evU 
denoe shows as above stated that what F. w. .6 
flaw was not the cart of p, W. 5. The above 
quoted answer of the accused however clearly 
shows that F. w. 6 has stated the truth when 


he deposed that he eaw a cart with a body 
lying on it in front of the accused’s house, 
P. W. 6 has not recognised the body as that 
of -Bhima Panda, but this gap has been sup* 
plied by the accused himself in bis answer. The 
question still remains whether what f. W. 6 say 
at the time was Bbima Panda alive or already 


dead. This depends entirely on the admissibility 
of the statement made by the unidentified person 
flkanding by the side of the cart to P. w. 6 to the 
effect that there is a dead body on the oart and 
offering it as a reason for taking F. w. 6’b cart 
ftway by another route. The learned Sessions 
iTadge while noticing that this statement may 
not be admissible being hearsay, thinks that the 


perBOn who made the statement must be treated 
M an accomplice and that the statement is 
therefore admiBsible on that ground. The learn. 

Judge is obviously wrong in this view. Though 
tto>i|oabb the unidentified person was in charge 
^ cart on which the dead body was found 
mording to his own statement was a 
rthere is no maierial on which it can 
It he was aware that the death was the 



result of a crime and that ho was thoceforo, 
participating in the offence of soceoning the ovi-’ 
deuce of fcbo crime. It cannot therefore be assum. ' 
ed that the unidentified perron is an accomplice.! 
But even if he is, his atatemont oannot be 
evidence without his being examined in Courfi, 
The learned Judge obviously makes a confusion 
between an aocomplioe and a co-ac3uaed. Tiio 
statement of a co-acoiised may bo admissiblu io 
certain oircumetancea, though not examined, but 
not that of an accomplice, who is available fco bj 
examined. It may no doubt ba taken to have 
been proved from the evidence of P, W G that 
an unidentified person stated to him that there 
was a dead body on the cart and that P. av. c 
believed it to be so. Bui this obviously is uoo 
enough unless the statement of the unidentified 
person is admissible aa substantive evidence to 
prove the existence of the dead body itself at the 
time. The learned Government Advocate very 
strongly urged that ifc is admiasible on the prin^ 
cipla of the admissibility of r6S gestae falling 
within S. 6, Evidence Act. He also says thas 
since the statement wag made while, according 
to the evidence of P. W. 6 the accused and his 
brother were sitting on the verandah, it would 
be admissible under S. 8. The argument ba^ed 
on S. 8, can be summarily disposed of. What ia 
in evidence is only that at the time when the 
statement was made, the appellant was on the 
verandah. There is no proof as to what was his 
reaction when bo heard it or if he heard it at all. 
What is admissible under 8. 8 is the conduct of 
the appellant, and the statement which effected I 
or influnced that conduct. Though silence may' 
in certain circumstances, amount to conduct j 
there is no proof even of a positive silence which 
may conceivably be taken to be conduct. There 
is therefore no basis for the argument that the 
statement is admissible under S. a. 

[9] What therefore has to bo considered is 
whether the statement is admissible under s. 6 
Evidence Act, which runs as follows : 

"Facta which; though not in isgue, are so connected 
with a fact in issue as to form part of the same transac- 
tion, are relevant, whether they occurred at the same 
time and place or at diSetenb times and places.” 

The argument strongly urged by the learned 
Government Advocate is that on the assump- 
tion that the murder may have taken place in 
the house of the appellant and that the body 
was disposed of by carrying the dead body on a 
cart and throwing it away at or about the place 
where it was ultimately found, the whole of the 
series of events from the murderous assault to 
the throwing away of the dead body consti- 
tuted one transaction and that the statement of 
the unidentified person spoken to by p, w. 6 was 
part of that series of events and that the said 
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statement eing a epontaneous reaction to the 
request of P-W. 6 for removing the cart from his 
way is admissible. He relies not only on 8. 6, 
but also on the illustration “A” thereto, to show 
that spontaneous statements in the course of the 
transaction are admissible, as being res gestae, 
Tbe learned Government Advocate referred us 
to authorities from tex books on the principle of 
res gestae. The term 'Ves gestae” is not used in 
the Evidence Act and the use of that term as 
indicating any well-dc6ned and intelligible prin. 
oiple has been strongly criticised by learned 
authors on Evidence like Phipgon and Wigmore. 
They point out that it has been responsible more 
for confusion than for any clear definition. It 
also appears from tbe text books that the rule 
relating to res gestae has been differently under- 
stood and applied in English Law and in Ame- 
rican Law. It is not therefore helpful to try to 
determine the admissibility of the statement in 
question by any elaborate reference to either the 
American Law or tbe English Law. We must only 
turn to s. 6, Evidence Act. Illustration "A” to 
s. G no doubt has'indicated that the spontaneous 
statement of a bystander who sees the oommis^ 
Sion of murder is admissible. From this it cannot 
be deduced as is contended that all spontaneous 
statements in someway connected with the 
transaction under investigation are admissible. 
According to S. 6 what is admissible is a fact 
which is connected with the fact in issue as 
‘‘part of the transaction.” 

“A traosactlon raay consist of a single incident 
Occupying a few minutes or it mi y be spread over a 
variety of facts eto. Occupying a much longer time and 
occurring on diflerent occasions or at difierent places'*. 
(See Sircar on Evidence, p. Si). 

Where the transaction eonaiata of different acts, 
in order that the chain of such acts may consti- 
tute the same transaction, they must be connec- 
ted together by proximity of time, proximity or 
unity of place, continuity of action and commu- 
nity of purpose or design. (See Amrita Lai v. 
Emperor, A. i. R. (8) 1916 Oal. 188 at p. 1S6 : 
(16 Or. L. j, 497). Hearsay statements to be 
admissible as substantive evidence of the truth 
of the facta stated therein must themselves be 
"part of the transaction’* and not merely 
luttored in the course of the transaction. Where 
|the transaction is a single incident, a statement 
iby a person who was perceiving the incident 
[made eimnltaneously with the ocourrence of the 
tinoident, may, with Justification, be said to be 
part of tbe transaction inasmuch as it is tbe 
result of a spontaneous psychological reaction 
through perception. If ‘A* assaults *B* in the 
neck with a knife and this is seen by a by- 
stander who exclaims ‘A’ is killing ‘B* the excla- 
mation is aa much a part of the tcansactioD of 
murder as the gushing out of the blood from 


tbe wound indicted on tbe neck with the only 
difference that the wound inflicted is a physical 
reaction to the act and the other is tbe psycho- 
logical reaction through perception. While no 
doubt the spontaneity of the statement is the 
guarantee of the truth, the reasons for its 
admissibility under S. 6 is that it is a part of the 
transaction and not merely because it is sponta- 
neous. It must farther be noted that tbe etate- 
ment as that in III “A’Vto s [6?] is relevant only if 
it is that of a person who has seen the actual 
occurrence and who uttered it slmuUaneously 
with the incident or so soon thereafter as to 
make it reasonably certain that the speaker is 
still under the stress of the excitement caused by 
his having seen the incident. In tbe present 
case, in order that tbe statement in question 
may ha admissible in evidence aa substantive 
proof of tbe murder, it is not enough that it has 
been made spontanously in tbe course of tbe 
transaction constituted by the murder and the 
disposal of the dead body, but it must be made 
out that tbe person had himself seen the com- 
mission of tbe murder and that tbe statement was 
made almost simultaneously with it. There is 
no indication in this case at all that tbe uniden- 
tified person who made the statement bad actual- 
ly witnessed tbe murder or that no substantial 
time had elapsed between tbe occurrence of the 
murder and the making of tbe statement spoken 
to by P. W, 6, assuming that the murder had 
already taken place. Nor can the said statement 
be considered by any stretch of imagination to 
be a part of the transaotion. The statement was 
made in answer to a request made by P. w. 6 
for removing the cart out of the way. It was a 
statement which arose out of the mere casual 
a3cident of p. w. 6 going that way in his cart. 
Therefore the proximate oonneotion of the state- 
ment is not with tbe murder and the attempt 
to dispose of tbe dead body, but with the mere 
accidental fact of some other cart coming along 
that way. No kind of oonneotion by way of oon- 
iinuity or oommunity of design or purpose oan 
be traced between the murder or the disposal of 
the dead body and the statement made. All that 
can be said is that the statement was made in 
the course of the transaction, but it cannot ba 
said to be part of it. If statements of that kind 
arising out of Buoh accidental facts oQOnrring in 
the course of a chain of events which constitute 
tbe transaction are to be treated as pact of the 
transaotion and admitted in evidenoe under 3. 6, 
it will lead to a serious inroad on the salntaiy 
rale prohibiting hearsay evidence. I can see no 
reason for extension of S. 6 to statements of the 
kind in question in the present case and no 
authority has been placed before me to justify 
it. I am therefore of tbe opinion that the state- 
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ment of tbe unidentified person to p. w. 6 at 
About 10 p. M. that night that there was a dead 
body in front of the aipellant’a house is inad- 
tniBsible in evidence. 

[lol Ruliog out the statement, therefore, the 
«nly two oiroumstauces that remain against the 
appellant are as already stated, (l) the fact that 
ihe deceased was with the appellant in hia house 
for some considerable time prior to the finding of 
tbe dead body the next day at about a mile from 
bis house, the deceased having gone there in a 
state of illness. (9) The fact that the appellant 
might have had a substantial motive to do away 
with the deceased. To this, may be added the 
further fact that the accused gives prevaricating 
explanations in the committing Court and in the 
Sessions Court as to whether the deceased was 
with him on tbe night of 19th and that while he 
had no explanation to offer in the Committing 
Magistrate's Court as to how the deceased who 
Admittedly came to bis house in a sick condition 
disappeared by next morning, he gives a false 
explanation in the Sessions 0:urt that the 
deceased was never taken into bis house but 
was sent away immediately on the very cart on 
which he came. 

[ll] I am clear in my mind that the two cir- 
cumstances stated above, apart from the attitude 
or explanation of the accused are not by them- 
eelves enough to bring home the guilt to the 
acoused. The mere fact that a person has been 
last seen with the murderer is not by itself 
enough, unless it appears that he was in the 
I company of the deceased at or about the time 
when and at the place where the murder appears 
i to have been actually committed. There is no 
lolear indication in this case where and when tbe 
* murder was committed. As regards the existence 
of motive, it is well established that the mere 
existence of motive is by itself not an inorimi- 
fnating oircumstance. The only hesitation, X have 
felt in tbe case, was whether the false explana- 
tions and the prevaricating pleas of the appellant 
in this case can be treated as an additional cir- 
oumstance which taken in connection with the 
other two ciroumBiances can be said to establish 
the guilt of the accused beyond any reasonable 
doubt, I have come to the conclusion that in the 
eixoamstanoes of this case, this is not enough and 
that the accused must be given tbe benefit of 
doubt, however grave the suspicion agaiuet him 
may be. The absence of any explanation or a 
false ^ explanation no doubt is a oircumstance 
that is sometimes relied on to bring home tbe 
^ut of the aconsed in a case depending on 
oiroamstantial evidence, on the ground that the 
laots proving hia innooenoe must be within his 
^peolal knowledge and that tbe burden of at 
least offering a reasonable ex ^lanation is on him 
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on tbo principle of S. 106, Evidonce Act. But 
that would bo so only in a case where other cir- 
cumstances proved are so sufliciently strong 
againet him as to point to him as very probably 
the culprit and therefore oalliug for bis explana. 
tion. If in Euoh a situation the accused gives an 
explanation which may be roaEonably true in 
the proved ciroumstanees, the accused gets the 
benefit of doubt, though he may not prove tbe 
truth of the explanation. See Rex v. Sciicivid 
and Ahra^novitch, (1915) 84 L. J. k. e. 39G: (113 
L. T. 480). But if the accused in such a ca^e does 
not give an explanation at all or gives a false ex- 
plauallon, this by itself is a circumstance which 
may well turn the scale against him. But to infer, 
tbe guilt of the accused from absence of reason- 
able explanation in a case where the other oir. 
cumstancea are not by tbemeelveB enough to ealli 
for his explanation is to relieve the prosecution 
of its burden. In this case, as I have already 
pointed out, there is nothing else except the 
presence of probable motive and the fact that 
the deceased was in the house of the accused on 
the previous night. The position might have been 
different if the medical evidence indicated that 
tbe death must have occurred at a time when 
the deceased was found, on the evidence, to be 
inside the appellant's house or if any traces of 
human blood had been discovered inside or in 
front of his house or on his person or on the 
articles connected with him and likely to have 
been used in the murder. But no such facts have 
been proved in this case, I am, therefore, of the 
opinion that however grave may be the suspicion 
against the accused, the guilt cannot be said to 
have been brought home to him. The appeal 
must accord icgly be allowed and hie conviction 
and sentence must be set aside and be must be 
acquitted. 

[12] I may add that one cannot help feeling 
that if there had been some vigorous investiga- 
tion in this case, sufficient material connecting 
the appellant with tbe crime might procably 
have been discovered. The death must have 
taken place some time on tbe night of 19th and 
the F. I. E. was lodged in the police station on 
20tb, The A. 8. 1. P. W. 14 proceeds to the spot 
on 91st and holds the inquest and seizes only a 
gunny bag which is not proved to have any 
connection with this case. Tbe Sub- Inspector, 
P. \V. 15, arrived on the scene only on 92nd* 
Even then he did nothing more than searching 
the house of tbe appellant in respect of some 
medicine which he could not find. He apparently 
misled himself by some theory of poisoning. 
Neither tbe A. S. I. nor the Sub-Inspector, looked 
for tbe traces of any murder that may have been 
committed inside the house of the appellant 
which they should have done in view of tbe ap- 
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parent iDjui'ics on the dead body as disclosed 
from the inquest report, Ex. I. The inquest re* 
port shows serious external injuries on the head 
and the left side of tho face appearing to have 
been caused by some weapon. In the face of 
this, it 13 Burprising that the Sub-Inspector 
waited as appears from his evidence for the 
receipt of the post mortem report before he 
made any further attempte to look for traces of 
blocd in and around the bouse of the appellant. 
In fact, be actually did eearch only on 26th 
having received the post mortem report on 24tb, 
but by then ha could find nothing of any conse- 
quence. It is also a matter for regret that eufli- 
cienb efforts do not appear to have been made 
to trace the person who was by the Bide of the 
cart and who stated to P. w. C that there was a 
dead body on the cart. P. W. 6 has no doubt 
staled that be is not able to identify him and 
there may have been consequent difiBculty. But 
one cannot help feeling that some further vigo- 
rous efforts might have helped to secure that 
person to be available either as a witness or as 
a co-accused. 

[13] Panigrahi J. — I agree. 

D.H. Appeal allowed. 

A. I. R (38) 18S1 Orissa 60 [C. N. 21.] 

Jagannadhadas and Panigrabi JJ. 

Naraya.n Behera and others — Defendants 

Appellants v, Ch, Darasing Charan Molxa- 

pair at Plaintiff and another, Defendant — 
Respondents. 

Second Appeal No. 277 ol 1947, D/- 31-8 1950. 

(a) Hindu law -Religious endowment — Fatnily 
endowment — Permanent lease of endowed lands — 
Right to avoid — Who can exercise — Sale of lands 
in execution of decree for cess — Auction- purchaser 
has no right to avoid lease. 

Where a pecmanent lea?e is created by a Marfatdar 
of a deity in rerpect of lakhcraj lands belonging to a 
family endowment of a private nature, the right of 
avoidance of the permanent lease on the ground of 
want of legal necessity can be exercised by the succeed- 
ing Marfatdar or the members of the family. A Court 
auction- purchaser in execution ol a decree for arrears 
of road-cess aga'DEt the endowed estate does not, by 
his purchase of tho right, title and interest of the 
judgment-debtor, acquire the right to avoid the prior 
permanent lease. [Para 7] 

(b) Tenancy Laws— Orissa Tenancy Act (II [2] 
of 1913J, Ss. 3 (16) and 74 — Cess is not rent — 
Decree for cess against estate-holder — Execution 
sale — Estate does not pass to purchaser. 

Though * 0660 * may be realisable under B. 47, Bengal 
Cess Act, 1880, as if it is rent, it is not 'rent* under the 
Orissa Tenancy Act and a eala held in execution of a 
decree lor arrears of cess agaiust an estate-holder who 
ean by no means come within the meaning of S. 74, 
Orissa Tenancy Act, as a permanent tenure-holder or as 
a tenant as defined by S. 3 (23) of that Act, does not 
pass the estate itself to the pnrohaser. [Paras 12 & 13] 


B. K. Pal and G. Jagati — for Appellants; 
L. K. Dasgupta—for Respondents. 

Jagannadhadas J. — This ia an appeal by 
defend ants 2 to 4 lessees from defendant 1, against 
an order of remand by the lower appellate Court. 
The plaintiff brought a suit for recovery of 4.6& 
acres of Lakbraj Bahel lands which belong to 
defendant i, a Thakur represented by a Marfat- 
dar. Tho plaintiff is the landlord of the Touzi 
to which this Lakbraj land was attached for 
purposes of toad- cess under s. 85, Bengal Cess 
Act. The Lakhrajdar, defendant 1 fell into 
arrears with reference to road-cess for the year 
1940 - 41 . Under S. 47 of the Cess Act the Touzidar 
is entitled to recover such arrears as arrears of 
rent. The xjlaintiff accordingly Bled a suit for 
the eaid arrears, obtained a decree and purchased 
the property in execution sale of, the said deocee. 
He got delivery in pursuance thereof on 11-4-41. 
Defendant 1 through his Marfatdar, had previ- 
ously created in favour of defendants 2 to 4, a> 
permanent lease dated S8-8-37, marked, EX. A. 
The plaintiff claims to recover poe&ession of the 
land covered by the permanent lease on the 
footing that by virtue of his purchase in court 
auction the prior permanent lease has become 
annulled and that therefore he is entitled to 
recover possession free of that lease. In the 
alternative, he claims that the lease was created 
by the Marfatdar of the deity without any legal 
necessity and that he is entitled to prove the 
same and get the land freed from the peimanenk 
lease on such proof. 

[2] The trial Court held that the plaintiff did 
not obtain any first charge by virtue of the 
purchase which he took in execution of the decree 
for arrears of road-cesB and that therefore he 
cannot treat the previous permanent lease as 
annulled. He also held that since he has pui- 
obased only the right, title and interest of 
defendant 1 as on the date when he obtained 
the decree, be was not entitled to question tho 
validity of the prior lease created by defen- 
dant 1. The suit was accordingly dismissed. 

[3] The plaintiff appealed to the lower ap- 
pellate Court. On appeal the point relating to 
the annulment of the prior permanent lease ao 
the legal result of his purchase in execution of . 
the decree for arrears of toad -cess does not ap- 
pear to have been seriously pressed. The point 
which appears to have been argued is as to the 
locus standi of the plaintiff to question the 
validity of the permanent lease on tho ground 
that it was not executed for legal necessity. 
The learned appellate Judge was of the opinion 
that the plaintiff was entitled to oballenge tho 
validity. But in view of the fact that the ques- 
tion as to the existence or otherwise of the legal 
necessity did not form the subject. matter of n 
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<6pSQifio Usufi and trial, though raised Iir the 
plsadings, be, at the request of both parties, 
cemanded the case to the trial Court in order 
that an iBBue about the question of legal neces- 
elty may be framed and tried and decided* It is 
^igainet ibis order of remand that defendants 2 
to A have come up in appeal before ue. 

U] The main point argued on behalf of the 
4ippellant3 is that the learned appellate Judge 
waa wrong in thinking that the oourt-auction- 
ipurohaaer, the plaintiff, was entitled to challenge 
the validity of the prior permanent lease by 
•defendant 1. He argues that the validity of the 
lease oould be challenged only by the succeeding 
Marfatdar of the deity and for its beneht and 
that the right, title and interest conveyed under 
the ooait-auction- purchase does not convey the 
right of the judgment>debtor to question the 
lease. He farther urges that Mahomed Mtizami 
Ullah Khan v. Miihu Lai, 33 all. 783 : (ii 
I. C. S20), on which the learned Judge relies 
nannot be applied to a case tike the present. I 
agree with the contention of the appellant. In 
discussing this legal question, it is necessary to 
mention that it has been stated by counsel for 
the appellant that the property we are concerned 
with here, is property which belongs to what 
may be called a family endowment constituting 
« private trust and that the case bas gone on 
4bat footing though there is nothing very ex- 
pressly on the record to substantiate it, This 
assertion on behalf of the appellant’s counsel 
bas not been challenged by the respondents' 
counsel who agrees that, that was the impression 
on which the case was conducted throughout, 1 
otate this at the outset of the ooneideration of 


the legal question, because it is conceivable that 
if the endowment waa a public endowment, diffe- 
rent ooneiderations'may arise. 

[fi] The question that arises for decision is 
whether when in respect of a family endowment 
of a private nature, a perpetual lease which may 
be invalid for want of legal necessity, is created, 
the subsequent purchaser thereof in court- 
auction, has the right to challenge the validity of 
the lease- There is no doubt that the succeeding 
Marfatdar or other members of the family in- 
terested in the endowment and upkeep are enti- 
tled to challenge the validity for the bene&t of 
4h% deity. It is said that this right of challenge 
4e incidental to the property which has been 
transferred and paeaes to the transferee with 
the property transferred. It is argued on behalf 
^e respondents that once a property is trans- 
the right to oballenge any prior transac- 
||^[^Jfcoting it which in any way detracts from 
iHfiOnjoyment of the property is incidental 
ll^jet itself as being an incident of the 
transferred. In support of this 



certain cases have been cited of which it is eufiB- 
oieat to refer to the cases in DicJduson v. 
Burrell, (1566) 1 Eq. S37 : (S5 L J. Ob, S7J) and 
Khudi Bam v. Somnath^ A. i. R. (20) 1938 Cal. 
454 : {i43 I, 0. 676). Tijis legal position is un- 
doubtedly correct. But it does not follow that 
where the right of challenge is a right of avoi- 
dance and where the transfer is of the right, title 
and interest of the iudgment-debtor in court 
sale, such tight of avoidance ig necessarily in- 
cidental to the transfer of right, title andintereet. 
Teat must depend upon the nature of the right 
of avoidance and the ambit of the right, title 
and interest purchased. A prior transaction may 
be totally void and in such a case the right of 
challenge and avoidance may be nothing more 
than the obtaining of declaration that the pro- 
perty is unaffected by the prior transaction. On 
the other hand, a prior transaction may be 
avoidable either in the sense that it ia gocd until 
actually set aside or though invalid from its 
inception, such invalidity can be taken advan- 
tage of only by certain persons who have either 
the option to affirm or disaffirm the tranaaction. 
(See In ra Appava Naicken, a. i. b. (is) 1931 
Mad. 377 at p, 379 : (128 I. o. 695) ; Kesheo 
Prasad Singh v. Chandr^ha Prasad, A. i. r, 
do) 1923 Pat. 122 at p. 128 : (2 Pat. 217) and 
JIanmanthappa v. Dundappa, a.T.r. (21) 1834 
Bom, 234 at p. 239 ; (151 I c. 1043), for the 
distinction between void and voidable. In euch 
cases, the right of avoidance is in the nature of 
a persona! right and ia not necessarily implicit 
in the transfer of the property. The person 
affected by the prior transaction having the 
option either to ratify or affirm the transaction 
it cannot necessarily be assumed that that option 
which is personal to him hag been transferred, 
even assuming that such a personal right can 
be the aubjeot-mattfer of the transfer, in view of 
the fact that the property itself ig transferred. 
See Inayat Elahi v. Hardeo Sakai, a. x, r, 
(II) 1924 AIiB. 29 at p. SO ; (45 ALL. 692). 

[6] Heatned counsel for the reepondenta 
has drawn our attention to the case in 
P. Kamarajn v. Gunnayya, A. i. R. (a) 
1924 Mad. 322 : (74 I. G, 1003) and similar eaaeg, 
but they are cases where the prior transaction 
consisted of an absolute sale of the entire pro- 
perty under circumstances which are open to 
cballenge and the later transfer is of that very 
property by the very pereon entitled to chal- 
lenge and in such a case, the later transfer 
itself amounts to exercise of the right of avoid - 
anoe by the very person entitled to avoid it 
originally. But where as in the present case, 
the prior transaotion waa only a transfer of 
limited interest in the property, a subsequent 
transfer may be merely of the outstanding 
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interest or it may be of the property itself under 
terms and in circumstances which express or 
imply the avoidance of the prior transaction by 
the transferor himself, what it aetudly is de- 
pends on facts. 

[7l In the present case, the prior transaction 
sought to be challenged by the plaintiff is a 
permanent lease created by the Marfatdar, 
defendant 1 on behalf of the deity. If, as has 
been assumed, the endowment is a private 
family trust, the only persons entitled to 
challenge the alienation are the members of 
the family. They have the right either to 
affirm it, or disaffirm it because it is well 
settled that they could even withdraw the 
endowment from the trust by their consensus 
as held by the Privy Council in Durga Nath 
V. Ramchundcr, 2 Cal. 3il ; (4 i. A. 52 p. 0,). 
It therefore follows that the right of avoidance 
of the permanent lease in this case could be 
exercised only by the succeeding Marfatdar or 
the members of the family. The plaintiff oan- 
uot be said to have that option vested in him 
as a result of his court.auction purchase. In. 
deed a court- auction purchase which is in 
invitum and not based on the consensus of the 
judgment-debtors, cannot be taken to proceed 
on the footing of the judgment-debtor having 
previously exercised his right of avoidance. 
There are no doubt certain cases where a court 
auction- purchaser has been permitted to exer. 
else the right of avoidance which his judgment- 
debtor had. But all the oases of such kind 
which have been brought to our notice are 
oases relating to the purchase in court auction 
of the undivided interest of a Hindu coparcener 
and they stand on a special footing. The right 
of the court auction- purchaser in such oases to 
challenge a prior avoidable transaction has been 
based on the Privy GounOil decisions which 
recognise the equity of the court-auotion-par- 
ohaser to compel the partition of the family 
property which hisjudgment-debtor could have. 
See Deendayal Jjol v, Jugdeep Natain Singh^ 
A I. A, 247 : (3 Oal. 198 p. 0.), Balgohind v. 
Narain Lai, 15 ALL. 339 : (20 I. A. 116 P. 0.). 
The case in Mahomed Muzami XJlhh Khan 
V. Mithu Lai, 33 ALL. 783 : (11 1. o. 220) which 
has been relied on by the lower appellate Court 
is a case which is based on the authority of 
those oases. It appears to me therefore that the 
plaintiff In this case has not, by bis purchase of 
the right, title and interest of his judgment- 
debtor, acquired the right to avoid the prior 
permanent lease. The question of legal neees. 
aity does not therefore arise and the order of re- 
mand by the lower appellate Court is erroneous. 

l8] The respondent has filed a memo of 
orosB-objectioD raising the question that by 


virtue of his auction-purchase in execution of 
decree for arrears of land-cess, be takes the 
property free of any prior encumbrance and is 
therefore entitled to treat the permanent leas& 
as annulled. If this contention is correct, the 
euit is bound to succeed on this single ground- 
alone. It appears, however, from the judgment 
of the lower appellate Court that this question 
was not pressed before that Court, though the- 
point bad been decided against the plaintiff in 
the trial Court. Since, however this is a pure> 
question of law, we have allowed learned 
counEel for the respondent to argue it. I am 
satisfied, on a consideration of the relevant 
provisions, that his argument is untenable. It ie 
no doubt true that the arrear of road-cess ie 
collected by the Touzldar under s. 47, Cess Act,, 
whereby he can collect it as an arrear of rent. 
Learned counsel for the respondents relies on 
the definition of the word “rent” in the Orissa,- 
Tenancy Act and points out that that definition 
for certain purposes includes also any money 
recoverable under any enactment for the timo 
being in force as if it was rent. One of the pur- 
poses so specified is S. 74, Orissa Tenancy Aot» 
under Which a landlord has a first charge. It 
appears to me, however, that the arrear of 
land- cess cannot be treated as rent falling 
within this definition. That definition by th& 
very connotation of the words and phrasf^s 
therein applies as between persons from whom 
the rent as such is recoverable, for instance, as 
between a landlord and tenant and the like. It 
is unnecessary for me however to deal with it 
at any great length as the same will be dealt 
with fully by my learned brother. 

[9] In the result, the appeal must be allowed 
and the suit must be dismissed with costa 
throughout. 

[10] Panigrahi J.--I agree, and would like to 
add a few words. Mr. Dasgupta appearing for 
the plain tiff- respondent relied upon certain 
provisions of the Cess Act (Bengal Aot ix [9) 
of 1880) and certain other provisions of tha 
Orissa Tenancy Aot of 1913, and contended that 
*oes 9 * is rent within the meaning of the Orissa 
Tenancy Aot and what passed at a sale held in 
execution of a decree for arrears of cess is tbo 
tenure itself and not merely the right, title and 
interest of the judgment-debtor. As this question 
is of some importance, 1 would like to make a 
few observations. 

[11] The contention is that under s. 47, Cese 
Aot, the holder of an estate to whom any sum 
may be payable under the provisions of the Cess 
Aot may recover the same with interest at tbo 
rate of twelve and a half percent per annum in 
the same manner as if they were arrears of renk 
due to him. It is next pointed out that the 
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OriesA Teoatioy Act defines rent as inoluding 
Also money reooverable under any enactment 
for the time being in force as if it was rent.*' It 
is, therefore, contended that “ceBs** is rent 
withhi the meaning of the Orissa Tenancy 

Aet. 

[tfl It 13 next contended that 3, 74, Orissa 
Tenancy Act, which creates a first charge in 
respect of rent on a holdiog is one of the sections 
‘’peoifioally mentioned in s. S (16) of the said 
Act in defining rent. It is, therefore, argued that 
0083* like ‘rent* is a first charge upon the hold- 
ing within the meaning of B. 74, Orissa Tenancy 
Act, If this is ooireot, the rest of the provisions 
of the Tenancy Act wonld undoubtedly apply 
and what would pass at the execution sale is the 
tenure itself and not the mere right, title and 
interest of the judgment-debtor. If the hypo- 
thesis on which this argument proceeds is cor. 
rect, the result must follow. But I am unable to 
accede that the hypothesis itself is right. To ap- 
preciate the position, it is necessary to refer to 
certain provisions of the Oess Act. Section 4, 
Bengal Oess Act defines an “estate” as land 
included under one entry in the general register a 
of revenue 'paying lands and of revenue-free 
lands prepared and maintained by the Oollector 
of a District under the Xjand Registration Aot| 
1876,^ or under any similar law for the time 
being in force. The land is admittedly register, 
ed a3 Lakhraj-Babel of defendant i recorded 
under special no. 8763 and general No. 31239 of 
Mauza Biobitrapur. Section 41 (l), Osss Act 
prescribed the mode of payment of cess by the 
holder of an estate. It says: 

"Every holder of aa estate abalt yearly pay to the 
Oolleotor the entire amoont of the local cess calculated 
on the annual value of the lands comprised in such 
estate 

and S, 41 (2) prescribes how a tenure-holder is 
to pay the oess and S. 41 (3) prescribes how a 
Cultivating raiyat and the holder of a ohaukidari 
ohakaian is to pay oess for every year. Sec- 
tion 85 of the Act makes a special provision for 
Orissa and lays down that 

"any revenue* free estate not exceeding 600 standard 
bighas in extent, of vrhioh the valuation shall have 
been oompteted, shall, for the purpose of payment and 
levy of the case due in respect thereof, be annexed to 
any other estate within the ambit of which it is situate 
or which it adjoins." 

Il would, thereforei appear on a mere reading of 
these provisions that defendant 1 who is the 
holder of an estate is liable to pay his ocas to the 
Oolleotor and for purpose of colleotion this estate 
has been annexed to the neighbouring estate of 
the plain tifif, namely, plaintiff's Touzi No. 3797. 
1 may also mention here that under 6. 9, Oess 
Aoti any oess payable by on estate-holder to the 
CoUeotor may be realised as a public demand 
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and would obviously come within tho public 
demand enumeratod in Sob. I, Bibar and Oi tasu 
Public Demands Recovery Act, 1914. Tbo quea- 
tion, therefore, is, if the holder of the neighboui'- 
ing touzi hae been authorised by tho Oolleotoi: 
to collect the cess due from this estate, cloca he 
fulfil the character and role of the Oollector and 
does the eatate-bolder become his tenant within 
the meaning of Orissa Tenancy Act ? It ie clear 
that if the Oollector were to file a suit or to 
recover it under the Public Demands Recovery 
Act, what would pass to the purebaaer in auch a 
sale held by him is only the right, title and 
interest of the judgment-debtor and not the 
estate itself. See Mahanund Ghuckerhuity v. 
Banimadkub Chatter jea, 24 Gal. Q7 and Ahsa- 
nulla y. Manjura Banoo, 30 cal. 778. Does it 
make any difference if that colleotion is made 
by the holder of a Tanzi to whom the right of 
collection has been assigned by the Oolleotot? 
Section 74, Orissa Tenancy Act, on which reli- 
ance has been placed runs as follows: 

‘‘Where a tenant is a permanent tenure-holder, r 
hajiaflidar. a raiyat holding at fixed rate, a chand- 
iiadar or an occupany laijafc, he shall not be liable to 
©jeotment for arrears of rent, but bis tenure or holdiog 
shall be liable to sale in execution of a decree for the 
rent thereof, and the rent shall bo a first charse 
thereon.” 

Is defendant 1 who ia holder of an estate, a 
tenure-holder, within the meaning of the Bengal 
Oeas Act? "Tenure" ia defined in s. 4 (3) of tho 
said Act as inoluding every interest in land, 
whether rent-paying or not, save and except an 
“eatate" aa above defined. The holder of an. 
estate*’ has been in explicit terms excluded from 
the definition of "tenure," Defendant i can by 
no means come within the meaning of s. 74, 
Oriasa Tenancy Act, as a permanent tenure- 
holder. Nor can his status be that of a tenant as 
defined by the Act itself. ‘Tenant’ is defined in 
S. 3 (23) and 

"meana a person who holds land under another person 
and is, or but for a special contract would be liable to 
pay rent for that land to that person.” 

Defendant 1, as has already been pointed out, 
holds the land under the Collector on a revenue- 
free tenure and not as a tenant under the plain, 
tiff. Section 74, Orissa Tenancy Act, therefore, 
cannot be invoked by the plaintiff in this case! 
and the definition of "rent” muat apply only to 
such classes of people between whom there is the 
relationship of landlord and tenant. 

[13] My conclusion, therefore, is that "oess" 
is not '‘rent,’* though it may be realisable as if 
it was rent under the Orissa Tenancy Act and a 
sale held in execution of a decree against an 
estate- holder doe not pass the eatate itself to 

purohaser. The plaintiff must, therefore, fail on 
this ground aho, ' 
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U'il In th6 reEult Ibe suit must fail and tbe 
npreal allowed with costs ns has teen directed 

by my learned brother. 

" ^'■ . 5 , Appeal alloiced, 

A. I. R. (38) 1951 Orissa 64 [C. N, 22.] 
JaGANNADHADAS and NaRx^SIMHAM JJ. 

Honiacha'idra Tnpathy, Defendant-AppeU 
la^.t V. Macjimi Trtpaiky — Plamtiff-^Bes- 
pojident. 

Second Appeal No. 84 of 1017, D/- 28'3-1950. 

(a) Hindu law— Adoption— Custom— Civil P. C. 

{1908), S. 100. . 

The adoption cf a dangbtcr’e sod is valid by custom 
though not accorciing to general Hindu law. The 
quesrion of tho validity of Eucb adoption cannot bo 
'illo'wed to be taken tor the first time in eecond appeal. 

[Para 2] 

Anno. C. P. C., S. 100 N. 21. 

(b) Civil P. C. (1908), S. 9 — Right to officiate as 
priest, 

Though the right to officiate as a priest or as a Guru 
simpUciter is rot a civil right, such a right has been 
recognised where it amounts to an office attached to 
an institution Euch as a temple* When the question 
whether there is such an office is in issue, the fact that 
there are emaluments of a non-gratuitous character 
payable out of the funds of tbe institution, has geoe- 
rally been considered as relevant though the absence 
thereof is not always decisive. [Para 5] 

Anno. C. P. C,, S. 9 N. 35, 

(c) Civil P. C. (1903), S, 9— Claim to oilice— Test. 

Tbe crucial tc?t in considering whether the claim to 
the purobitship of a temple ie a claim to an office or 
not is whether there are duties attached to the purohit* 
ship which are enforceable by law, custom or usage, 
whether by deprivation or other temporal sanction, 

[Para 15] 

Anno. C. P. C., S. 9 N, 35* 

I\, K. Ratho and B. K, Pal — for Appellanil B. N* 
Las— for Respondent. 

Ja^aBiiadhada*B J* — D&fend&nt is the ap- 
peliant in this second appeal* It arises out of a 
suit brought by the plaintiff for a declaration 
that he ie the Purohit of the deity of Kapileswar 
in Cbonomeri, and that he is the Guru of the 
Acchakae of the said deity, and for tbe issue of 
a permanent injunction restraining the defen- 
dant from interfering 'with his rights as such 
Purohit and Guru. Both the plaintiff and the 
defendant trace their title from a common 
ancestor, Madhab Tripathi, who had two sons, 
Kapila and Harekrisbna Tbe last descendant in 
the male line of Harehtishna was one Dasarthi 
v»ho died unmarried at a young age in or about 
1927. Tbe defendant is his sister’s son. The 
plaintiff is the descendant of the said common 
ancestor Madhab Tripathi, through Kapila. His 
father, one Agadhu, was a daughter s son in tbe 
male line of Kapila. But it is tbe plaintiff’s oase 
that tbe said Agadhu was adopted to one Loke- 
nath, the brother of bis maternal grand .father, 
Jugalo, was a direct agnatic descendant of 
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Kapila so that in law Agadhu was also an 
agnatic descendant of Kapila through Xjokanatb. 
The plaintiff was therefore according to his case 
an agnatic descendant of Kapila through his 
father Agadhu. It is tbe case of both parties that 
for a very condsiderable time, the duties of the 
Purohit of this fcomple and of the Guru of the 
Arebakas, were being performed by the members 
of the family of Madhab Tripathi. It is not very 
clear .rom tbe plaint whether the alleged right 
was being enjoyed by the two branches of Madhab 
Tripathi’s family jointly or in severalty by some 
arrangement of partition, but in bis evidence 
the plaintiff says that both sharers perform the 
service by turns and sometimes jointly. The 
plaint proceeds on tbe footing that the plaintiff 
as an agnate is the successor to tbe rights of 
Dasarathi Tripathii the last agnatic desoendant 
of Harekrishna’s line in preference to the defen- 
dant who is Dasaratbi’s sister’s son, without any 
clear indication whether Dasarathi was only a 
part-owner of the rights the rest being already 
vested in him. However that may be, the plain- 
tiff would be the full owner of the said rights if 
hia case is established. The defendant contested 
the suit on various grounds. He denied that the 
plaintiff's father Agadhu was adopted to Loka- 
natb and asserted that plaintiff was only a 
cognate heir of late Dasarathi, remoter than 
himself. He put forward a will by the late 
Dasarathi in his favour. He maintained that the 
plaintiff’s suit was not maintainable being one 
not appertaining to a civil right. He further 
contended that the suit was barred by limita- 
tion. The Oourts below have held against the 
defendant on all these points and hence this 
second appeal. 

[9] It cannot be disputed that if plaintiff’s 
father Agadhu is not the son of Dobanath, he 
would, in relation to Dasarathi, be only the 
daughter’s grandson of a collateral agnate and 
thus would be remoter in heirship than the 
defendant who is Dasarathi's sister’s son. Both 
tbe Courts below however have held it clearly 
establiehed that the plaintiff’s father Agdbu, who 
id the Daughter’s son of one Jugal, was adopted 
to Jugolo’s brother, Lokanatb, relying on the 
recognition of Agadhu as such adopted son in 
various documents, viz., Bss. 1 to 7. Tbe factani- 
of such adoption must therefore be taken to have 
been conclusively established between the parties 
and is not challenged in second appeal. Learned 
counsel for the appellant however has attem- 
pted to argue that the adoption of Agadhu by 
Lokanatb was invalid in law inasmuch as he 
was the daughter’s son of bis own brother, Jugal. 
There is no trace of any such oontention in tbe 
Courts below. It is no doubt true that tbe adop-| 
tion of a daughter’s son is not recognised aal 
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▼iUd aooording to genemt Hindu law. 
KSm PciTy Counoil case in Bhagwan Singh v. 

Singh, Ji all 412; (26 r. A. 153 p.o ). 
pat it 13 also recognised that saoh an adoption 
M ▼alid by^ oustom. Suob a oustom is now well 
Wtftblialied in South India, (eee Vayidinada v. 
“PP**! 9 Mad. 44 (p. B,), R(inganayaJc%m7n% v. 
. Sowasicndam Uao, A. i, B. ( 7 ) 1930 Mad .1451 i 
w Mad. 876), and Soorathi Singa v. Kanaka 
l A, I, R ( 7 ) 1920 Mad. G48: (43 Mad. 867), 

Jm (luestion of the validity of adoption of the 
ttaaghtec’s son being therefore one which depends 
j on proof of 0U3 tom cannot be permitted to be 
taken for the drsfc time in second appeal, when 
tha Courts below assumed its validity without 
any objection being raised. It is not at all 
^ouikely that no such objection was raised in the 
^urts below, because the parties are Oriya 
brahmins of Ganjam District which until 193G 
formed part of the Madras Province, and who 
pcMumably followed the laws and cuetoms 
TOlating t(4 adoption as prevalent in the Madras 
Province. It is noteworthy that in the ease in 
‘SiMganayakatniTta v. Soinasundara Rao, 
A, I. R. ( 7 ) 1920 Mad. 451 : (43 Mad. 876), whore 
this custom was upheld on the evidence of 
wanoas inatances of such adoptions, 22 of saoh 
^stances related to Oriya Brahmins of Ganjan 
istrict, See RanganayihaynTtia v, So'maswi- 
•data Bao, a. i r. ( 7 ) 1920 Mad. 45 1 at p. 465 , 
Ool- ir . (43 Mad< 876). The attempt to raise 
question therefore in second appeal must 
^ disallowed. 

tS] As regards the defence that the defendant 
waa entitled to the rights of the deceased Dasa- 
'rathi Tripathi, under the alleged will. Ex. A, 
the plaintiff answered the same by putting for. 
•ward a release-deed, Bx. i executed by the father 
of the defendant as his guardian. Both the 
*Ooart3 below have held and, quite rightly, that 
'Bx. is not a will, but is a settlement deed 
'oequiring leglstcatioti and that therefore the 
^defendant can derive no rights under it. Ibis 
^defence lias not been pressed before us. As 
’Boards the plea of limitation, raised by the 
Befondant, both the Courts below have concur- 
wUy found that since the date of Dasarathi 
TripathPs death in or about 1927, the plaintiff 
nte boen performing the duties of his alleged 
^WBoe and no question therefore of any,limi- 
’wtion arises. This contention also has not been 
•repeated before us. 

tij The only question that has been strongly 
’^^ed before us in this appeal is that the 
felted by the plaintiff in this suit are 
rights and that the suit is not of a 
Bwl matare and therefore the suit is not main- 
This is the only substantial question 
an ^ihltf appeal. It is urged that there can be no 
1961 Of tfisa/9 A 10 
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civil right to ofTioiale as a Purohit or as a Guru, 
that the mombers of tho iniblic aro outitled to 
ohoosa whomsoever they like to ministor for 
them as thair Purohit or ns their Guru and 

that no do cijuution ctiQ bo granted rocogaiain^#’ 

such a right in one person, nor can any iojunc- 
tioQ^ 1)0 issuol restraining anotliou perfioii from 
ofljomting as a Guru or Purohit. It has boea 
pointed out that the Courts below have procee- 
ded on the erroneous view that tho question as 
to whether there is eucJi a civil right or not 
depends on whothor it carries any emoluments 
and that they assumed without any basis that 
the rights asserted by the plaintiff amount to 
an office carrying certain emoluments. 

[5] There can be no doubt that the ricjht to 
Officiate as a prie.st or as a Gucu simphoFter is 
not a civil right and that no suit Jies to enforce 
tho same. This is well settled as appears from 
the cases in Ilira Pandey v Bacha Pandey, 
A. I. R. ( 3 ) 1916 Pat 215 : (1 Pat. L J. 381) ; 

Ahmed Hussain v. Ghulam AH, a i. r, (s) 
^19 Pat. 313 : (52 r. G. S6Q) ; Dinanath Jha y 
Ganesh Dutt. A. i. r. (re) 1929 pat. 103 : (8 Pat. 
677), and Thohippala Charlu v. Venkata 
Charlu, 19 Mad. 62 : (5 m. l. J 209). A distinc* 
tion lias however been made as regards cases 
where the miuisfcration of priestly services 
amounts in law to “property” or to an “office” 
Explanation to S. 9 of tho Civil P. C., recognises 
that a right to property or aa oOioo may be one 
of a civil nature, notwithstanding that ifc ma/" 
depend entirely on the decision of questions as 
to the religious rights or ceremonies. While 
therefore a right to officiate as a iiriest of a 
particular community or in a parti oular loca- 
lity has not been normally recognised as 
offending against the general right of the 
public or of the members of a community 
to choose whomsoever they may like for pur- 
poses of spiritual ministration, such a right has 
been recognised where it amounts to an office ’ 
attache! to an institution such as a temple 
Eeligioas and priestly offices atfaehed to 
temples and the like institutions have been in 
vogue in the country by long-standing custom 
and are recogeissd by law as a species of pro 
petty. The restriction thereby implied, if any* 
ori^ the freedom of choice of a priest or other* 
roligious^minister by the person requiring minis- 
tration 13 one that is in the larger interests of 
orderly ^ an! disciplined administration of such 
inatitutiong. An office so attached to an ingtitu- 
tion may exist whether with or without emolu- 
ments and whether the emoluments incidental 

thereto are gratuitous or obligatory. When the ■ 

question whether there is such an office is fa 
issue, the fact that there are emoluments of a 
non-gratuitous character payable out of tbei 
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funds of the institution, bug generally been con. 
sidercd a3 relevant tbougli the absence thereof 
13 not always decisive. In support of what has 
been etatel abovo, it is sufficient to refer to the 
following cases : Krishntxma v, Krishnisivami, 

S Mad. 62 : (G I. A. 120 p. G.) ; Ainrito Moyee v. 
Bhogiruth Chnnira, 15 cal. 164 ; Kali Kanta v. 
Gouri Prosai, 17 cal. 906 ; Dino Nath v. 
Pratap Chandra, 27 cal. 3o : (4 c. w. N. 79) ; 
Dwarka Missarw. Bam Pratap Missir, 10 I. 0. 
41 : (13 c, L. J. 449) ; DebendraNarain t. Satya 
Charan, A. I. R. (14) 1927 oal. 783 : (54 cal. 614); 
Bhashyam Eonayamma v. Rangacharayulu, 
A. 1. R. (16) 1928 Mad. 861 : (110 I. o. 782) and 
Satish Chandra v. Dharanidhar S inghat 
A. I. R. (27) 1940 P. C, 24 at p. 28 ; (l. L. R. 
(1940) Kar. P. 0. 47). Oases have also recognised 
as between members of a family, a species of 
property in priestly services, though not amoun- 
ting to an office, where it has been found that 
for generations past, the priestly family hag 
developed a reputation and a sanctity which 
attracts to it a large body of pilgrims who on 
account of sentimental attachment make sub- 
stantial offerings to the members of the family, 
who minister to their religious needs and in 
particular where such ministration is connected 
with certain large and reputed pilgrim centres 
such aa in the cases of Giyawala, Pragwals, 
Gangaputras and Pandas. (See Laohmanlal v. 
Baldeo Lai, A. i. R. (4) 1917 Pat. 37 : (2 
^at. L. J. 706), ML Sarda Kunwar v. Gaja- 
nanda, a. i. b, ( 29 ) 1942 all. 320 : (i. L. R. 
(1942) ALL. 821), See also M dhadev V ajulu v. 
Mathura Suryaprahasam, A. I. B. (2) 1915 Mad. 
697 : (24 I. c. 204) (Oontra). The question for 
OonsideratiOD in this case has to be decided 
with reference io these well-settled principles. 
In the present ease what is claimed by the 
plaintiffi is not the right to officiate as 
the priest of a particular class or in a 
* particular locality, but the right to officiate as 
a priest in a particular temple, and as a Guru 
of the Archakas of the temple. At this stage, it 
may be convenient to deal with the question of 
the right as a Purohit and the right as a Guru 
separately. It is necessary to deal with the 
evidence on record relating to these ai the 
Courts below have not correctly appreciated 
the legal principles to the same* 

[6] As regards the tight to Purohitship the 
plaintiff’s evidence is as follows : 

"I receive, remuaeratioo on dlSerect oooasIoDS when 
I perforin Purohit work as I receive Bs. 6 as 
JDakhina and Ks. 2 for cloth, On Afukar day I receive 
Prasad, Ov. ^ivarairi I ofiat Bhog and receive Prasad 
On Mesc fjanJtranii I receive Bhog and take Prasad. 
In the J aisf^a, I perform the marriage of the deity 
KapUeswar. 1 receive cloth, Dakbina and rice. On 
Binaydk Chat'^Atki 1 get Prasad on performing Puja, 


All these are performed in the temple of Kapahsw»g= 
and I do these works as Purohit.** 

He algo says the remuneration fo? Porohit: 
is met from the temple funds. He is sa|ipl»tBS.’ 
in big evidence by one of the temple iru^eab 
F. w. 9, an old man of 6Q who though only ft' 
trustee for the last four years ' has been a rod* 
dent of the place all along, and speala tothft 
plaintiff’s family performing the Pnrohik*fl work 
in the temple for generations and speaks 
the plaintiff himself doing Purc^it work Iw* 
about thirty years. This evidence is soplpoEleA: 
by other witnesses, F. ws. 3, 4 and 5. Thft 
defendant both in the plaint as well as in hift 
evidenco as d. w. 4 admits tbig, in essaxuse^ 
inasmuch as it is also his case that hia anoes- 
tors have been doing this Purohit senrioe ails' 
have been getting emoluments ther^or. Hift 
plea in the written statement while admittixiS' 
these facts is that it was in the Batmo ol ft^ 
moral right and not a civil right. His moirib 
important witness. D. W-. 3, the inanaging^ 
trustee of the temple also admits t^at the family 
has been performing the Purohit services irank 
generation to generation and that the emoliw 
ments therefor are paid from the temple fondft 
and are entered in the accounts, tbon^ hft 
would have it that prior to Puru shot tarn- Trf* 
patbi, a person used to come from Phas^ndft 
and work as the Purohit for the temple. Qia 
this evidence, there can be no reasonable doafab 
that as a fact the family to which the plaintiffi 
belongs has been performing Purohit senrioet 
in the temple for some generations at isask 
from the time of Puruehottam, and that the 
remuneration for the same is being paid ooh 
of temple funds. Whether this is enbu^ to 
make out a hereditary claim to an c^Bfie ol Ihft 
Purohit in the temple as against the tempift 
authorities or not^ it appears io mo kbafc aa 
between the members of the family and ttm 
parties to this litigation, this is enough lomakft 
out that it is an office of a civil nature to 
an item of property as between membexs of tha 
family. Learned counsel for the appellant iiEgea 
that there can be no right to an office TUfilafy to 
is dear that there is a compellable duty atlaeheA 
to it and cUes Ayyanachariar v. Sadagopct 
Chariar, ai.b. (2&) 1939 Mad. 757 ; (1691. Ck 
190). He relies on the evidence dl D. W. % ttiB 
managing trustee to show that there ki nosnola- 
oompellable duty attached to this BixppoBeA 
office. It appears to me however that the phiii- 
tiff cannot be denied relief on tbig groand* lift 
04863 where the office has been olaimed on llift 
footing that it is attached to a temple, it nmto 
be taken as implicit in the very pleading of tlift 
plaintiff that he admits the existence of anoh tir 
duty and the plaintiff in his eyidenOB ol0(k 
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"virtuftlly sdiuits tbs baiuo, D. W, 3 no doubt 
8tato3 in his ©videnoo that thero ia no com- 
pulsion to do the Purohit work and that he 
oan appoint any person be likes to be the 
Purohit of the deity. Ho has given no instanoes 
of his having so appointed any different person 
at any tim© other than a member of this family 
and he admits that the Archakas and Purobita 
of the temple ate coming from generation to 
generation. It is to be notioed* that in the 
various reported oases where such religious offices 
attached to a temple have been recognised, 
there is no specific discussion as to the oom. 
pellable obligation attached to such office which 
suggests that such obligation is assumed from 
the fact that the office is found to be hereditary. 
In the ciroumstanoes, I have no difficulty in 
holding that the claim of the plaintiff to the 
Purohitship of the temple amounts to a right to 
an office recognisable in law and that he has 
substantiated the same* 

[7] As regards the claim of the plaintiff to 
be the Guru of the Arohakas of the temple, the 
evidence stands on a somewhat different footing. 
It would appear that what he has to do as the 
Guru of the Arehakas is to give the Kama 
Mantra to the Arohaka and to teach him the 
Puja Bidhan (rules of worship) and that the 
person who receives this Mantra pays nothing 
fixed as Dakhina and that eaoh gives according 
to hia means. (See the evidence of p. w. 4 ). 
It would appear no doubt that the plaintiff’s 
family have been rendering services as Guru 
of the Arohakas hereditarily in the same way 
as they have been performing the duties of the 
Purohit of the temple. It is probably meant to 
be the plaintiff's case that he is the Guru of the 
Arohakas inasmuch as he is the Purohit of the 
teinple but this is not so specifically stated. The 

plaintiff himself states in hia evidence as follows; 

“The duties ol the Guru is to give them (Arohakas) 
Mantra and to teaoh them Puja Nyasa. I never force 
taem to take Man tra. but they ate bound to come to 
me for Mantra as there is nobody else to give them 
Mantra.** 

He also admits that defendant’s forefathers 
have also initiated some of the Arohakas. 
P. W. 3 says : 

'la ease an Arohafea does not desire to take Mantra 
be oan take from an agnate, falling 
wbioh he cannot get salvation, He oan get Mantra 
irom anybody.” 

There seem to be as many as nearly 100 Aroha- 
HM oonneoted with this temple according to 
toe evidence of witnesses. While no doubt the 
Arobaka^are connected with the temple, it is not 
vmikely that the plaintiff’s family, being the 
*t^hlt of the temple, has. in fact, been minis- 
teriiig^^aB the Gurn of the ' Arohakas. It may 
ovve bS0ii possible to make out such an office if 
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it was established that 110 poison could o/liofato 
as an Arcbaka of this deity unions lie rocoivod 
the Mantra and the Puja Nyasa from a innu- 
bor of the plain tiff 'a family aud ac cop led him 
as his Guru. Indeed that is what the piaititill' 
himself claims to bo tho position in his evidence, 
but he is not supported in it by h is witness, 
P. W, 3.^ Thci'o being, therefore, no nocofsary 
connection made out on the evidence botwoen 
the duties of the plaintiff’s Family connected 
with the temple and his ministration of servjce.s 
as the Guru for the Arehakas, it cannot bo 
held that the plaintiff has established a civil 
right to the Guruehip which he has claimed as 
an office appurtenant to the temple. The trial 
C^ourt has given a decree in favour of the plain- 
tiff in^ respect of the Guruship also without 
adverting to the difference in the nature of the 
evidence relating to the two. The appellate 
Court however thinks that what the plaintiff 
asks is his right to be the Guru of the Arohakas 
of the deity in his capacity as the Purohit and 
what he has found is this alleged limited right. 
In so finding, he has made a note that the 
plaintiff’s right cannot affect or interfere, in 
any way with the defendant’s right to minister 
to the spiritual needs of the Arehakas by being 
their Guru in his own individual 'capacity inde, 
pendent of the office of the Purohit of the deity. 
This limitation has been incorporated in the 
modified decree that he has passed. It is doubt, 
ful whether such a limitation is workable. It 
seems to me however that, as pointed out by 
me above, there is no evidence in this case 
which establishes that there is an office of the 
Guru of the Arehakas attached to this temple 
with the limitation specified or that the Guru- 
ship is incidental to the office of the Purohit. 

I am, therefore, of the opinion that the claim 
of the plaintiff to the office of the Guruship of 
the Arehakas of the temple has not been made 
out. This, however, does not mean that if there 
is any usage of the institution whereby an 
Archafea receives the Mantra and the Puja 
Bidhan from a member of the plaintiff’s family 
as a matter of spiritual sentiment, this is in 
any way intended to be affected. That is a 
matter for internal regulation by the appropriate 
temple authorities. 

[ 8 ] In the result, therefore, the appeal must 
be allowed in so far as the claim of the plain- 
tiff to the right of the Guru of the Arehakas is 
concern ed and must be dismissed with reference 
to bis claim as the priest of the temple. The 
decree of the Courts below will be modified 
accordingly. In the circumstances, there will 
be lit) order as to costs of this appeal. 

[9] Napasimham J— I agree that the appeal 
should be partially allowed as suggested iu the 


Eamachandea V. Maguni (Narashnham /J A. I. R. 

iDseparable from the office, a euiti was main- 


68 Orissa 

judgment of my lea,rced brother. The main 
question of law for consideration is the main- 
tainability of the suit under 3. 0, Oivil P. 0. 

[lOl The reliefs asked for by the plaintiff are 
(i) a declaration that he is the Piuobit of the 
deity of Kapileswar of Chanameri village; (ii) a 
deefaratiou tiiat be is the Guru of the Archakas 
of the sail deity. 

[11] It was the common case of both the 
parties that the right to the Purohitship of the 
said deity was all along vested in the family 
of Madhab Tripathy, their common ancestor. 
They claimed it as a hereditary right and the 
main dispute was whether the plaintiff or the 
defendant had the preferential right. 

[12] Certain speoiQc duties in the temple 
were ascribed to the Purohit such as offering 
Puja and Bhog during Shibarafcri, performance 
of marriage of the deities in the temple in 
Jaisiha and performance of Puja on Binayaka 
Chaturtbi day. For performing such duties the 
Purohit was receiving certain emoluments and 
perquisite from temple funis. The question for 
consideration, therefore, is whether the Purohit- 
ship of the temple of Kapileswar is an ‘ office ' 
within the meaning of the Explanation to S. 9, 
Civil P, 0. As early as 1879, the Privy Council 
in Krishnama v. Ktkhnasami, 2 Mad. 62 : (6 
I. A. 120 p. o.) approved a decision of the Mad- 
ras High Court in Narasimma Ghariar v. Sri 
K, T. Ghariar^ 6 M. c. R. 449 to the effect that 
claim to certain pecuniary benefits and pay- 
ments in kind in respect of performance of 
certain religious services in a temple was enter- 
tainable in a civil Court. The oonstr action of 
the expression ‘ office however, came up for 
consideration later in Srinivasa Thathaohariar 
V. jSnnivu.sa Aiyangar, 9 M. h. J. 355, where 
Subrahmania Aiyar C, J. observed : 

“Now the term * ofiSc© ’ in the eonse with whioh w© 
are concerned, implies, ot course, a duty in the office* 
holder to be discharged by him as such.” 

and he relied on Kent’s Commentaries where 
it was pointed out : 

“Offices ooDsist iu a right, and coirespondiug duty, to 
execute a public or private trust and to take the emo- 
luments belonging to it.” 

O^Farrell J., in a separate concurring judgment 
observed : 

“In order that an office may exist there must be a 

nty enforceable by deprivation or other temporal 
fanotlon. Where there is no duty or a duty enforceable 
merely by moral or social aanotions, there can be no 
office.” 

In Sri Rarga Ghariar v, Bangasami Batta^ 
chart 32 Mad. 291 ; (3 I. 0. 681), the question 
for decision was whether a suit for certain hon- 
our (First tbirtbam) in a temple was main, 
tainable and it was held that where the honour 
in question was a remuneration for a hereditary 
office involving both secular and religious duties 


tainable. In coming bo this conclusion the High 
Court relied on the finding of the lower Court 
to the effect that the plaintiffs as office-holders 
were bound to perform oertaio duties in the 
temple. In Chunnu Dattu v. Babu Nandan, 
32 ALE. 627 : (6 I c. 223) while dismissing a 
suit for declaration that the plaintiff was entit- 
led to perform certain religious pageants in 
Benares, the High Court of Allahabad (at p. £88) 
laid emphasis on the absence of any obligation 
on the plaintiff to undertake any responsibility 
in the matter of pageants. In Mahomed Sahib 
V. Saijed Sahib, A. I. E, (3) 1916 Mad. 379 : (28 
I. c. 459) also Tyabji J., pointed out that the 
'‘existence of something which may he described 
as the duties of the pereon holding office'* is a 
necessary part of that which is connoted in the 
term 'office.' In Bachman Lai v. Baldeo Lah 
A. I. R..(4) 1917 pat. 37 I (2 Pat. L. J, 705) 
while discussing the case of Gayawal8,MaUiok J, 
pointed out that the essential of an office 
is a duty to some person enforceable by law 
custom or usage. To a similar effect are the 
following observations of Keishnan J. in Ven^ 
katachariar v, Ponappai A. I. B. (6) 1919 Mad. 
102G : (45 I. C. 969) : 

”It is clear that to oonstUute an office, one, if not the 
essential, thing h the eziatence of a duty or duties atta- 
ched to the office which the office-holder is under a 
legal obligation to perforin and the Don-performance of 
which may be visited by penalties such as auBpension, 
dismissal etc.” 

In Chmnaswami Thaikachariar v. Singara- 
chariar, A. I. R. (15) 1928 Mad. 377 : (109 I. C. 
771) also while discussing the duty of an office 
attached to the well-known temple at Gonjee- 

veram, Srinivasa Aiyangar J., pointed out: 

”Ad office in coanection with such imtituiions must 
really be regarded as a bundle of duties liable^ to be 
performed by the same persona under a particular 
designation and carrying with it certain emoluments." 

In a recent decision reported in Bamaswami 
Qoudan v. Lakshmana Beddit A. I. B. (26) 
1939 Mad. E86 : (i. L. R. (1940) Mad. 40) also it 
was emphasised that the conception of an office 
involves a corresponding obligation to perform 
the duties of the office. 

[isl There is thus sufficient authority to 
support the view that the expression 'office* in 
the Explanation to S. 9, Civil F. 0„ means a 
position which has some duties attached to it to 
be performed by the holder of the office and 
which are enforceable by law, ouBtom or usage. 
It is true that generally such offices are attached 
to. institutions like temples, mutha etc. But 
there may he offices of a purely person^ nature 
attached to no institution at all. In the present 
oass, however, any discussion abontan office whioh 
is not attached to an institution would be merely 
academic because the Purohitship in question 
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is olaimsd in rsspoot of ths temple of Kapileswnr. 
It ia therefore unneoeasary to diaousa how far a 
claim to a bare personal oflSco would come 
within the soope of B. 9, Civil P, 0., regard! eg 
which there seems to be some apparent oonfliot 
of authorities (see Gout Mani Dobi v, Ohatt^ 
man of the Panihati Municipality, 6 I. 0. 861: 
(IS 0. L. J. 75) and Dsbendra Nai’ahi v. Satya 
Charan, a.I.E. (14) 1927 oal. 783: (64 pal. 614). 

[14] Though, ordinarily, emoluments are at- 
tached to an office, and some emoluments have 
actually been claimed in tbe present litigation, 
there may be offices without emoluments at all 
(see Say ad JSashim Saheb v. Huseinsha, 13 
Bom. 429 and Ram Bay an v. Bapu Ram, 15 
oal. 159.) 


[16] Therefore, the crucial test in considering 
whether the claim to the Purohifcship of the 
temple of Kapileswar is a claim to an office or 
not is whether there are duties attached to the 
Purohitship which are enforceable by law, 
Custom or usage, whether by deprivation or 
other tepaporal sanction (to quote O’Pdrrell J.). 
The plaintiff stated that he has the right to per- 
form the duties of Purohitship and if for any 
reason he is unable to perform the same his 
representative would do it. He thus admits that 
it is a duty cast on his family. The Managing 
Trustee, Mohan Bisoi (d. w. 3). doubtless stated 
that there was no compulsion to do the Purohit’s 
work and that he could appoint anyone el-e as 
Furohit bub no instance in which anyone outside 
the family has been appointed as Purobit in 
recent times his been proved. Though no clear 
evidence as tc the method of enforcement of 
the duties of the Purohit has been led, it seems 
to be impliedly admitted by tbe parties that 
right claimed is a hereditary right enforceable 
either by custom or usage. The appellant him- 
self elicited in the cross-examination of tbe 
plaintiff (p. V7. l) that the Commissioner of 
Endowments, Orissa, exercises control over the 
temple by appointing trustees and that ‘‘every- 
thing ft in writing in the Endowment Office.” 
Therefore, the duties of the 'office of a Purohit of 
the temple can be enforced in accordance with 
the provisions of s, 17, Orissa Hindu Religious 
Endowments Act, 1939, by ti’G truetee or by tbe 
Oommissioner of Eudowmeecs under hie general 
powers of superintendence and control. There is 
thus temporal sanction behind the duty of tbe 
FurohUship in tbe temple and it is not a case of 


more social or moral eanotion. I would fehere- 
loio agree with my learned brother that the 
Olaim to tbe Furohitebip is a claim to an office 
find as such is maintainable in civil Court. 

[10 As regards the claim to tbe Guruabip of 
Asohahas I would agree with my learned 
that it is not a claim to an office. 


[17] In the result I agree with tbo order pro- 
posed by my learned brother. 

D.ll, Appeal parthj alloxrcd. 
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Ray 0. J. 

OhandTamoni Jena and oiliere — PeiitioniTS 
V. Bhravuin Biswal —Opposite party. 

Criminal Rsvn. No. 59 of 1950, D/- 11-S 1950. 

Criminal P. C. (1898), S. 350 (1), Proviso (a) — 
Recommencement of trial or enquiry — Supersession 
of previous proceedings — Revival of such pro- 
ceedings. 

Oooe, whether at the request of tbe acaused, or on 
bis own motion by the Magiatrate, trial or enquiry ia 
recommenced by teaummoning tbe ptoseeuiion wit- 
nesses for being reheard afreab, tbe previous proceed- 
ings are auperseded and, even with the consent of the 
accused, they cannot be revived in complete ignorance 
of what took place between the first Magiatnite and 
his eucoesior, [Para 10] 

Anno. Cr. P. C., S. 350 N. 12. 

(7, 0. Has and S. K. lian — for Peiiticners) V . 
Pasauat —jer Opposite Party. 

Opdcp. — The pet itioners have been convicted 
under Bs. 380 and 418, Penal Code, for having 
entered into a house and carried away the stock 
of paddy and other properties stored tberein. 

[2] The complainant and the accused advanc- 
ed rival claims to that house which, it must be 
made clear, was not ancestral bouse of late 
Eadhakrushna Jena of whom the complainant 
is tbe son-in-law, but is the eelf-acquired bouse 
as distinct from the ancestral one. Tbe ancestral 
house and other properties had admittedly been 
gifted to the daughter, namely, the complainant’s 
wife, and there is no dispute about it. The 
dispute centres round the right and posatsaion 
of tbe self-acquired house in which Eadha- 
krusbna Jena lived at the time of bis death, 
The consideration of this revision involves the 
question whether there was illegality or irregu- 
larity causing prejudice to tbe petitioners in 
tbeic defence in the trial. 

[ 3 ] The circumstances are that the trial was 
held by one Sri M. B, De, Magistrate, before 
whom the prosecution witnesses had been 
examined, charge had been framed, and cross- 
examination after charge had been completed. 

At that stage, that Magistrate was transferred, 
and the case came to the file of one Sri S. K. Das, 
Magistrate. This transfer no doubt entitled the 
accused persona to claim that the witnesses 
already examined be reaummoned and reheard. 
They exercised that right at the commencement 
of the trial before Sri S. K, Dae. He allowed 
the plea and .directed that the proaecution wit- 
nesses should be resummoned and reheard. 
Accordingly, be summoned the prosecution wit- 
nesses for 30-4-1949, On 30 - 4 - 1949 , however, be 
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was ftlreacly under order of transfer and he 
adjourned the ca^e to 20-D l9i9. On the latter 
date, Sri S, S. Roy took charge of the case. He 
recorded an order to this c-irecfc : 

“The nceu^ecl persons priy Ibfit tbe accused Dibya* 
Biugba Jena, wbo is dead, wanted de jnPD trial, when 
tbe case was transferred to Mr. S. K. Drs’s Court, but 
tbey do not want tbis case to be tried de iiov'>. Tbe 
accused persona to go on bail of Ra. 100 each. Posted 
to 13-6*1949 tor statement of the accused and defence, 
Tbe accused to take steps at once to summon tbe 
D. VVs. and no further adjournment to be granted.” 

[4] There were several adjournmenta in the 
case after this. On one of the dates, tbe peti- 
tioners pub in a prayer for cross-examining 
some of tbe prosecution witnesses under S> 267i 
Criminal F, C., but tbis was rejected. The 
learned Magistrate writes : 

“When this case came on transfer to my Court, tbe 
accused persona got another opportunity lor demand- 
ing the resummoning and reheating of the P, We. 
under S. 350 (a), Criminal P. C. but tbey waived that 
right. After expiry of two dates for adducing the 
defence they have come forward with tbis petition . , 

[ 5 ] The view, that tbe learned Magistrate 
takes, is one that can be supported by Moti 
Shankarlal v. Keshrichand, 39 Or. L. J. 816 ! 
(a. I, R. ( 25 ) 1938 Nag. 283), in which Gruer J. 
of the Nagpur High Court held in a similar 
case : 

“I am of opinion that eaoh transfer gives an aooused 
a fresh opportunity of exercising hia right under the 
proviso ^ S. 3-50, Criminal P, 0,” 

[6] From the facts of that case, it does nob, 
however, appear that tbe second Magistrate 
before whom tbe claim for resummoning and 
rehearing the pro930ufcion witnesses bad been 
made had granted the prayer. I shall quote a 
passage from the judgment of Gruer J, in this 
connexion : 

“These witnesses had been examined by the first 
Magistrate and tbe second Magistrate did nothing 
beyond recording on one hearing before him that the 
accused claimed trial de novo, and on tbe seoond 
bearing adjourning the case.” 

The faot, in this partioular cage, is, however, 
quite difierent. As it appears from the order- 
sheet recorded by Sri S, K. Das on 9-4-1949, he 
bad started recommencement of the trial, if it 
can be Bo.caUed, for the sake of oonvenienoe. ' 
The question, therefore, in the background of 
this ciroumstancG, reduces itself to whether a 
fresh right did accrue after the case was taken 
over by the third Magistrate or not. On reading 
S. 350, Oriminal P. 0., as a whole, it appears 
that the accused’s claim is with regard to re- 
summoning and rehearing the witnesses when 
the witnesses, either all or some of them, had 
been previouply heard, or, in other words, 
examined and jrosa-examihed. But when the 
case is transferred from one Magistrate to 
another at a stage when there was no examina* 


tion of witnesses, there is absolutely no meaning 
of any right having accrued within the provlsot 
When the wUnesjea are ordered to be resum- 
moned and reheard, that necessarily means that 
the acoiHed's prayer, that the evidence already 
recorded be dispensed with and fresh evidence 
be taken in, is granted, Under tbe oiroum- 
stance?. tbe case came to tbe third Magistrate 
with an qrder that the case should proceed from 
tbe beginning, that is, by resummoning and 
rehearing tbe witnesses, in other words, the 
occasion for exercising the right of resummon- 
ing and rehearing the witnesses after dispensing 
with the previous record of tbe witnesses’ state- 
ment did not arise. Therefore, the question of 
waiver ie immaterial. If the third Magistrate 
completely ignores the prooeedinga before the 
second Magistrate and takes the oase as it were 
transferred to him from the first Magistrate, he 
does commit an illegality notwithstanding a 
Magistrate having power to act on tbe evidence 
recorded by hia predecessor. He cannot ignore 
tbe proceedings before tbe second Magistrate 
(under orders of transfer) as of no effect, or, in 
other words, as if there has been no change of 
bauds before he took over the oase as between 
tbe first and tbe second Magistrates. It is quite 
well known that waiver applies to a subsisting 
right; a right, which has already been enforced 
and given effect to cannot be waived because 
there is nothing to be waived thereby. Tbe 
result, therefore, is, as it happened in tbis case, 
that the Magistrate revived tbe dead prooeedingB 
of recording of the evidence before the first 
Magistrate, and the accused persons stood by. 
If tbey waived the right in the same sense in 
which the learned Magistrate understood it, it 
would mean that they bad not exercised their 
right before the second Magistrate and they 
would not require the exercise of the same right 
over again at the hands of the third Magistrate. 
It might be that their learned counsel was mis- 
taken with regard to tbe law, but illegality that 
has come to stay cannot be overlooked. The 
learned counsel for the petitioners has invited 
my attention to several oases of tbe Madras and 
Patna High Oourts. They fully support the view 
that I have taken. 

[7] In the case of Bamalingam PiUai v. 
Emp&roTt 35 Or. L. j. 1363 : (a. i. fi. ( 21 ) 1994 
Mad. 476), it was held that 

“The granting of a de novo trial by the eucoessor of 
the Magistrate had the efieot of wiping ont the prior 
prooeedinga and henoe tbe old Magistrate oould not 
proceed with the trial from the point where he had 
left It; where a snooeeding Magiatiate on taking charge, 
IsBued atimmona to the proseoation witnesses, he must' 
be held to have taken oognizanoe of the oase and that 
whoever is to hear the case, in such olroamstanoes* 
must hear it d$ novo.*’ 
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Ul 1ft, PasftVftt has oiled a dooision of tbe 
^igpHt High Court in the case of Emperor v. 

or. li. J, 16 : (A.I.B. (23) 193G Nag. 
ttO) toostftbUBh that the eQfeot of wiping out the 
VHMMdiiigs ocouca only where the Magiatrate of 
'bla own aooord deoidea to recommence the 
oc trial under s. 360 (i), Criminal P. 0. 
Bat ^ point, however, ia not supported by the 
^Mrion. The learned Judge baa not drawn the 
^oakastwith the oiioumatanee when the enquiry 
da Mommeaoed by the order of the Magiatrate, 
^tlxNife any request from the acoiised. On the 
mitcM 7 , it supports tbe view that if according 
do a Magistrate the enquiry or trial is recom- 
•nmoed, the previous proceeding is wiped out. 
f9] The case of the Patna High Court has 
been oiled. In the case of DaroQd Gkow- 
4 kmy ▼. Emperor i ao or. h . j . 638 ; (a.i.r (6) 
fat. 676), the accused were charged with 
offence. The case was assigned to a 
vOiiil Magistrate who was transferred before he 
waa able to complete the case. The S.D.O. with- 
dww the ease to his own file and heard tbe case 
disregarding all the evidence recorded 
I^Mbe first Magistrate. Before the S. D. 0. had 
Qomoladed the case, the Joint Magistrate, who 
tot started the trial, came back to the district 
whetsapon the S.D.O, transferred the case to 
fum with a direction that he should take it up 
isoin where he had left it before being trans- 
datrod; it wag bold that the trial was illegal and 
loaiiBt be set aside and the accused tried de novo; 
fhat the order of the S.D.O. was ultra vires and 
without jurisdiotion because all that had taken 
Sl®4Sa before tbe Joint Magiatrate had been 
aupecseded and formed not part of the record in 
the proceeding then actually pending and being 
l^waaouted as against the accused, and that as a 
wonaaquenoe, the Joint Magistrate coming back 
to the diatriot, had no authority or jurisdiotion 
to aot on the record of the prooeedings which 
wad been antecedently taken before him, the 
MBolt being that the accused were gravely 
ffi^dioBd in their trial. 

bifi The fundamental principle, on which 
Madrao and Patna High Courts* oases are based, 
|Ui to tbe effect that once, whether at the 
NtPMBt of the accused, or on hia own motion 
W the Magistrate, trial or enquiry is recom. 
p«B«Bd by resummoning tbe prosecution wit- 
for being reheard afresh, the previous 
jjjjwdinga are superseded and, secondly, even 
WuH file ooheeni of tbe accused they cannot be 
j*®™wd in complete ignorance of what took place 
I^Waan the first Magistrate and tbe third. Look* 
^^Bft ia one aspect, tbe view taken in the Nagpur 
^p ^Oom t may be fundamentally distinct, but I 
bound by the Patna view than by that 
I High Oourt. 
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[ll] Conceding that it is a case of irregularity 
but not illegality, has there been any prejudice? 
In my judgment, prejudice is apparent on the 
face of the record, because the third Magiatrate 
(bri S. S. Roy) refused the right to cross-oxa' 
mine^ the prosecution witnesses under g. 267, 
Criminal P, 0. True, he was not bound to grant 
the prayer, but as it appears from his judgment, 
the core of the defence ease had not been put to 
the prosecution witneaees, namely, whether the 
defence people were or were not in possession of 
ihe disputed house. Had the Magistrate who 
had recorded the prosecution eviderjce, been the 
trying Magistrate, he should have known under 
what ciroumstancea the prosecution wituessea 
had been ocose-esamined and whether from the 
defence standpoint, it would not be prejudicial 
to deny the prayer for further cross-esaminatios 
which was permissible under g. 267, Orimi- 
nal P. 0., under the special circumEtances. It 
may be that cross-examination of the prosecu- 
tion witnesses began under stress and stiain 
flowing from the insiatence of the Grst Magis- 
trate and might have been hurriedly finished 
up. That may be the reason why very important 
questions had not been put. Being a succeeding 
Magistrate, who had only the dumb pages of the 
depositions before him, he was not then in a 
position to judge how the refusal to give an 
opportunity of further cross-examination would 
prejudice their defence. 

[12] In these ciroumstancea of tbe case, I am 
constrained to hold that tbe conviction and 
sentence cannot be sustained. 

[13] The next step that arises tg whether the 
accused persons should be retried. Mr. Pasavat 
is not very eanguiue if retrial would enure to bis 
client’s benefit. But, however, I should not 
allow myself to be led by that fear. It is no 
doubt true that it is the negligence of the 
accused or their counsel or both that this very 
important feature of the case has never been put 
or argued either before tbe trial Oourt or before 
the lower appellate Oourt. Under the circum- 
stanoes, if there has been delay in tbe trial they 
have largely contributed to that. Under the 
circumstances, 1 direct that the accused persona 
shall be retried. The offences, if committed, are 
serioas. Send the records at once to the District 
Magistrate, Cuttack, for marking over tbe oasa 
to a competent Magistrate to try. 

y.R.B. Beirial ordered^ 



A. I. R. (38) 1931 Oclaaa 71 [0. N, 24,] 

Jagannadhadas and Panigrahi JJ. 

Suka Misra and others — Appellants v. Vhs 
State, 

Criminal App. Nos. 8 and 16 of 1950, D/- 1-8-1950. 
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(a) Criminal P. C. (1S98), S. ISI— First informa- 
tion report in case ol dacoity —Penal Code (1860), 
S. 395, 

It is not necessary that the P. I. R. should specify 
every little detail and describe the specific part played 
by each one of the dacoits, when many of them enter 
into the house and commit dacoity. [Para 6] 

Anno. Cr. P. C.,S. 154, N. 9; Penal Code, S. 395, 
N. 2. 

(b) Precedents —Obiter — Ratio^decidendi, 

The principle of a case is limited to the sum of all 
the facts held by the Court to be material in that case 
and all observations of a general nature are merely 
obitiir. The distinction between what is raticnis and 
what is mere obiter should always be borne in mind 
when following a precedent. It is often embarrassing 
to the subordinate Courts even to ignore what is 
palpably obifer when a case is cited before them. But 
it must always be remembered that it is the abstract 
ratio decidendi which alone has the force of law. 


Staie ( Panigrahi J*) A.1.RU 

All of them have been convicted under S. 

Penal Code and sentenced to seven yeara riVo-> 
rolls imprisonment each. Altogether twelve 
sons were put ou trial a^d eight of them bav4^ 
been acquitted. 

[ 2 ] The case for the iirosecution is tbai tho^ 
appellants, along with certain otb^ persons, 
numbaring about thirty, forcibly entered iota 
tho house of the complainant Sardul Nag ab 
about 10 F. M. on the night of 4-9-48 and com. 
mitted dacoity. They were all armed with; 
ihahiesr knives, lathis and torches, and carried 
away paddy, rice, utensils, molasaesi as weli 
as gold ornaments. On the nest morning tho- 
complainant repotted the matter to Basaratbi, 
Gouniia of Kugurupalli, a neighbouring villaga 


[Paia 10] 

(c) Criminal P. C. (1898), Ss. 164 (3) and 533— 
Failure to record all questions put to accused — 
Effect. 

A mere failure to record all the 'quesUone the Magts* 
irate put to the acouEted does not necessarily entail the 
rejection of the confeesioa as inadmissible. [Para 10] 

Anno. Cr. P. C., S. 533, N. 9. 

(d) Criminal P, C. (1898), S. 164 (2) — Proper re- 
cording of confession. 

In matters of procedure it Is essential that the rules 


and also sent word to Sribanta, Gouniia of 
Nagapalli, another neighbouring village. Both 
the Gountias, along with other villagers, ga. 
thered at the bouse of the complainant, and 
thereafter Sardul Nag went to the Police Sta- 
tion at Sonepur and lodged F, i. B. at about 
7 p. M. on 5-9.48. The Police took up investU 
gation, recovered some properties from tba 
houses of appellants 1, s and 3, viz., Snka 


must be certain ratbert ban wise, desible rather than 
complete. Whether a confession has been properly 
recorded or not must, therefore, left to be decided by 
the Judge before whom it Is tendered as evidence. 
Whether it should be accepted or not will depend upon 
the wisdom and understaading of the trial Judge who 
knows the essentials of a fair trial. [Para 10] 

Anno. Or. P. C., S. 164, N. 11. 

(e) Criminal P. C, (1898), S. 164 (3) —Motive for 
making confession—Confession, when to be pre- 
sumed to be voluntary. 

When the acouaed makes a confession, the law does 
not requite the motive to be elicited. The only re- 
guiroment laid down by the law is that the confession 
should be free from the blemishes of compulsion, 
inducement, threat or promise. If the recording Magis- 
trate is aatisGed that tho confession is not tainted by 
any of these vitiating factors he is entitled to presume 
that the confesBioD is voluntary. Whether, however, 
the oonfeaeion made to him is true or not will be for 
the trial Judge to decide. [Para 10] 

Anno. Cr. P. C., S. 164, N. 14, 

(0 Criminal P. C, (1898), S, 164 (3) Accused 

making confession and sticking to it in committing 
Couit— Accused more or less standing by con- 
fession also in Sessions Court— Confession held 
could not be rejected. [Para 10] 

Anno. Ct. P. C., S. 164, N. 14. 

(g) Penal Code (1860), S. 395 -Conviction of less 
than five persons— Twelve persons put on trial— 
Nine of them acquitted and three convicted— Con- 
viction held was proper. [Paras 11 and 14] 

Anno. Penal Code, S. 395, N. 2, pts. 5 to 7. 

u ^txa—/or Appellati/s; 

£. M, FatnatIc—/or JR^spondent. 

P&ni^Fflihi J< — Thoro aro twoappoals diroo- 
ted against the judgment of the Sessions Judge 
BoUngir Kalabandi, in Sessions Case no. !17 of 
1949. There are three appellants in Ori. App. 
NO. 8 of 1950 and one in or. App. no. 16 of 1950. 


Misra, Sabda Pujhaii and Garjau Bumal (ap- 
pellanfa in or. App. No. 8 of 1960) and charge, 
sheeted twelve persons, of whom as has been; 
stated already. all except the four appellants^ 
were acquitted. 

[8] The main incident of dacoity is spokeib 
to by p, w. 11 (the complainant), P. w. is (wife- 
of the complainant), P. w. 13 (mother of th» 
complainant), p. w. 14, Damai Gone in Ian 
inmate of the house) and p. w. IG (a eervank of 
the complainant). Besides these persons, there- 
were also in the house an infant eon of the- 
complainanti the complainant’s sister and hie- 
farm -servant, but these were not examined byr 
the prosecution. The prosecution case is that, 
some of the dacoits were known to the complain, 
ant even before the date of occurrence and- 
that he could recogoise the others by the light 
of the torches that they had been flashing, ia 
the course of the dacoity. The proseoulJon fur-.- 
thei alleged that some trails of rice were dis.- 
oovered along the path leading to the hooBO- 
of appellant 2, Subda Pujari, and some artideB^ 
were recovered from his house. Appellant 4 
Shyam Keot (appellant in Or. App. No. 16 of 
1950) absconded tho day after the occurrenoe- 
and was arrested on 27-12-48 by the Police oP 
Binka Police Station in connection with an. 
other offence said to have been committed bjr 
him. Shyam Keot made a oo&feesional state.- 
ment on SO-12-48 which was recorded by a 
trate examined as P. w. lo. Thus, the case for* 
the prosecution rests on the direct evidence o£ 
the eye.witneses’ who were inmates of the ooiqp-;- 
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flaiMnt's housa at tha time of the inoident, the 
iMOVOty of 60IUQ of thG arbiolea alleged to have 
boen stolen, the oonfessional statement of 
Bhyam Keoi* one of the appollantg. The prose- 
Cation has also relied upon a few oircomstau- 
tial details. 

[ 4 ] The complainant alleged in the p, i, R, 
fsx. 5 } that as he waa about to retire to bed 
on the night of 4-9-48, a person entered into 
his house and asked him for some tire and 
that he refused to give any fire at that hour 
of (he night. Immediately, about 15 persons 
Said to have been armed ■with knives and axes 
forced their way into the hooss and threatened 
to kill him. They forcibly opened the dcora of 
the other rooms, and it ij said that altogether 
about thirty persins committed theft of various 
artioles belonging to the complainant. He 
oonld recognise, among them, appellant 1 , 

Suka Mista, appellant 3 . Garjau Damal and 
appellant 4 , Shyam Keot. The complainant 
gave a list of the properties stolen worth, 

BOOOtdiDg to him, Es. 247, At the trial the 
complainant introduced an additional fact 
into the cage, viz., that a pair of silver 
bangles was removed from the wrist of his 
infant son and that one silver bangle was re- 
moved from his own wrist. Aocording to the 
evidence appellant Suka Misra snatched away 
some ornaments from the peisou of the com- 
plainant's wife while appellant Garjan Dumal 
removed the bangle from the person of the 
complainant himself. The complainant further 
stated that he waa able to reoogaise Suka* 

Garjan, and Shyam as ho had known them 
from even before the occurrence. Ha knew the 
appellant, Sabda Pujari by sight from before, 
bat as he did not know his name he could not 
mention it in the p. I. r. He identified the 
pots containing molasses and rice exhibited 
as u. o. ExB. Ii zi and iI.A, as also the bell- 
metal cup (ex. v) and two small cups (exs. iv 
and IV- a) which were recovered from the house 
of appellant Suka Misra. He waa also able to 
Identify a btass-vesael (m, o. bx. vi), a sickle 
(Bx, vui), aa axe. (Ex. VU), a piece of cloth 
(Bx. iz) and a gold ornament (Ex x) recovered 
from the house of appellant 3, Garjan Dumal as 
his property (m. O. ex. ix) and belong to bis 
^ifs, while M. O. EX. VI was found concealed 
inside loose paddy kept in a basket. The cloth 
px. zx) was also recovered from inside a basket 
^ipaddy. Exhibit X was in a small box along 
some other ornaments, kept concealed 
^ the paddy. In ocosa-examination the 
ilitaQt , admitted that be did not re cog- 
Pujari even by face during the 
I said that there were bleeding 
the. wrist of bis son. and on the 
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ear and nose of his wife, hut these wore not 
examined by any Moclical This ovi- 

denco is substantiiilly corroborated l>y p. w, 12, 
the wife of the complainant, wlio speaks to 
having rccogniaod ai)pellanta 1 (Suka dev), 
(Garjan) and 4 tShyam Keot], Her evidence 
is that appellant 1 was guarding her while the 
daooity wag in progress and later siiat-jhed 
away hernoso-ring and ear-rings. She could 
identify tho pots of rico and molaeses, the 
axe. the brass vessels as well as the huncllos of 
rice that had been r 0 ;overed from the bouse of 
the appellants. P. W. 13 the mother of the com- 
plainant also speaks to the dacoity having 
taken place that night, bub could not recognise 
any of the persons who have alleged to have 
taken part in it. P. W. H recognised ap- 
pellants 1 and 3 as having participated in the 
dacoity and further speaks to the removal of 
the nose-ring and ear-rings from the person 
of P. w. 12 by appellant 2. p. w. 15 spetiks to 
the main incident of the occurrence and swears 
that appellant 4 was the first person w'bo oanie 
to the house and asked for gome fire. He also 
recognised appellants 1 and 3 , among others, 
as having entered into the hou^e. He corrobo- 
rates the other witnesses in saying that appel- 
lant 1 removed the nose and ear-rings from 
tha person of p. W. 12 and that appellant 3, 
Garjan, removed the bangle from tlie w'rist of 
the complainant. P. Ws. i6 and 17, the two 
gountias of neighbouring villages, who arrived 
at the house of the complainant early next 
morniog, speak to having seen traces of rioe 
scattered alt oVer the house and also prove the 
statement made by the complainant to them 
about the dacoity that took place in his house the 
previous night. These two gountias were present 
at some of the searoheg effected by tha Sub- 
Inapector of Police (p. w. is). P. W. 8 is a 
Punch member of Kirtipur, a village within 
about a mite of the place of occurrence. He was 
watching his ground-nut crop in his field ad- 
joining the road leading to the complainant’s 
house and saw the appellants in the oompany of 
several others going towards that houjo. On his 
enquiry one of them is alleged to have told him 
that they were going to the mango grove at 
Rugurupalli for gambling, This witness identi- 
fied appellants 3 and 4 among the persons whom 
he saw that night. P. Ws. 1 to 3 were present at 
the search of the house of appellant 9 and prove 
the search lists Exs. 1 and i-A; P, Ws. 4 and 5 
prove the recovery of articles from the house of 
appellant 1 and also prove the search lists 
Ex. l.B. P. Ws. 6 and 7 are the witnesses to tha 
search of the house of appellant 3, Garjan, and; 
prove searoh list Bx. l-C There can therefore be 
no doubt on the evidence that a dacoity waa- 
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committed at the house of Sardul Nag on 4-9-1948 
between 9 and 10 P. M. In fact this has not been 
seriously challenged by the appellants. 

[5] Mr. Chatterji, leacuod counsel for appel- 
lants 1, 2 and 8, contends that the evidence 
against these appellants is not sufficient to 
b-istify their conviction for the offence of dacoity 
and that the articles alleged to have recovered 
from their houses are of such common use that 
their identification by the complainant cannot, 
in any sense, be deemed as conclusive. On behalf 
of appellant Shyam Keot, it is urged that his 
confessional statement is not admissible in evi- 
dence as it has not been satisfactorily proved 
that the confession was made voluntarily. And 
finally it is contended that there can be no con. 
viotion for dacoity, as less than five persona 
have been found guilty, the other having been 
acquitted. 

[6] The case against appellant 1, Sukadev 
Misra, rests on the oral evidence of eye^wit* 
nesses, m., p. ws. 11, 12, 14 and 16. Ho is the 
person, according to the evidence of these wit- 
nesses, who removed the ornaments from the 
parson of p. w. 12 , He was known to the com- 
plainant even before the date of the ocoarrenoe 
and was, in fact, named in the F. I. B. as one 
of the persons who took part in the daooity that 
night. The utensils recovered from his house 
were identified by the oomplamant and other 
inmates of the house and there is no person to 
disbelieve them. Whatever may be said with 
regard to the identity of the pitcher of molasses, 
we are of opinion that the identification of the 
brass vessels, at any rate, stands on a different 
footing and we are inclined to accept the evi- 
dence of p. Ws. 11 and 12 on the point as relia- 
ble. It is argued that the F. I. B, is silent on 
the point as to whether ths appellant removed 
the ornaments from the person of P. w. 12 . No 
doubt the F. I. E. does not furnish this detail, 
but it mentions not only about the loss of gold 
ornaments but also gives a description of the 
articles lost, in the list. It is not necessary that 
the F. I. B. should Specify every little detail and 
describe the specific part played by each one of 
the dacoits, when so many of them entered Into 
the house and committed theft. We are acoord- 
iugly satisfied that the appellant Sukadev Misra 
has been rightly convicted as the offence has 
been brought home to him. 

[7] The appellant Sabda Pajari was not re- 
cognized by any of the witnesses nor was his 
name meutionei in the F. I. R, The only evi- 
dence against him is that some rice and a 
pitcher of molasses were recovered from his 
house and thuo a trail of rice was found leading 
to his baobyavd. Thi; evidence is of a weak 
nharaoter and is not suffioient to support his 


conviction. His name, doubtless, figures in tha 
confessional statement of appellant Shyam Keot, 
as one of the participants in the incident, but in 
the absence of any substantive evidence against 
him wo are not disposed to place any reliance 
on the statement made in the confession of 
Shyam Keot and uphold Sabdiii Puiari*a convic- 
tion. He is accordingly given the benefit of 
doubt and acquitted. 

[8] Appellant 3 Gaijan Dumal, has been 
named in the F. I. B. and has been identified 
by p. ws. 11, 12, 14 and 16. P. W. B also speaks 
to his presence among the persons who were 
going in the direction of the oomplainanVs 
house that night. The brass- pitcher, the axe, the 
sickle, the cloth and nose-ring belonging to 
p. w. 12 were all recovered from the house of 
this appellant. The brass pitcher and the gold 
nose- ring were found concealed inside the 
paddy. It is contended on behalf of this appellant 
that the gold nose-ring was found broken and 
its identification therefore could not have been 
satisfactory. The description of the nose-ring 
has been given in the P. I. R. as Magar Muhck 
with Red Stone. The article was produced in 
Court and the appellant, if he liked, could 
easily have establiBhed that it did not answer 
the description given in the F. I. B. Nothing of 
the kind was done and it is too late now to 
complain in the appellate Court that the identi- 
fication of the nose-ring could not be accepted* 
It is further pointed out that, according to tho 
evidence, appellant 1 removed the gold nose- 
^ ring from the person of F. w. 13 and that he 

also removed the silver bangle from the wrist of 
F. W. 11, but that the silver bangles alleged to 
have been removed by him have not been recover- 
ed. The recovery of the gold nose-ring alone from 
the house of this appellantlis, however, not inoon- 
sistent with its having been removed by one of 
his associates who participated in the daooity. 
It may be that this article fell to the share of 
appellant Garjan or that it was left in bis cus- 
tody as it ie said that his lather is a man of 
some means in order to divert suspicion. We 
are, therefore, not prepared to accede to tiie 
contention raised on behalf of this appellant and 
to discard the identification made by P.W. 11 aa 
unreliable. The oral evidence against tbia 
appellant is almost overwhelming and ho baa 
been rightly convicted and we see no reason to 
interfere. 

[9] The case against appellant Shyam Keot 
tests on the oral evidence of P.ws. 11, 12 and 16. 
He is said to have been known to the complain- 
ant from his childhood. It was this appellant 
who appears to have entered into the house of 
p. w. XI on the pretext of asking for some fite» 
His name is mentioned in the F.I.B. F. W. 8 also 
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speaks io hia presence in the company of per- 
sons proceeding towards the house of the com- 
plainant on the night of 4-9-191Q when he was 
watching his ground-nut crop. This appellaut, 
as stated already, absconded immediately after 
ihe oooarrenoe and was arrested three months 
later by the Binka Police. Three days after bis 
arrest, he made a confessional statement, which 
was recorded by a Magistrate (p. w. lO) under 
S. t6di Criminal P, 0. In that statement be 
said that he went to Hagurupalli along with 
appellant 1, appellant 2 and some others, and 
oarried away articles from the house of the 
oomplainant, that these articles were kept in the 
house of appellant 2, Sabda Pajari, and that he 
was advised by appellants 1 and 2 to make him- 
self BOarce and that he, therefore, left the village 
and absconded. He states that he joined in the 
daoolty as he was asked to do so by the persons 
named by him. In his examination by the 
Committing Magistrate he repeated the above 
statements and added that he was asked by 
appellant Garjan and another psison, about the 
evening of that day, viz,t 4-9-1948, to go to 
BanjipalU. There were others assembled at that 
place. 8uka Misra and others were present at 
the house of Sabda Pajari. Others were in front 
of his house : 

“All said : ‘Let us go and commit daeoity’. I said ; 

*1 am afraid as I have no previous experience' 

Keot .... were present . . * . We brought all the aiti- 
•oles from there and kept them in the house of Sabda 
Pujari. They told me to go away to Bargarh side and 
that they would look after my maintenance, 1 went to 
Barmarh. I came home and went to Sell to my aunt's 
iiouse 

When ha was questioned whether it was a fact 
that he asked Sardul <the complainant) lor some 
fire that night, he said be did not ask him for 
ony fire but that he was in front of Sardul’a 
house. He further said that he did not take a 
pie towards bis share. In the Sessions Court he 
«aid that his statement before the committing 
Magistrate had been correctly recorded and 
lidded that aa he was heavily drunk he lay 
under tree^in Banjapalli and that the others 
went to commit daooity leaving him behind. 
He named the appellants as those who want to 
participate in the daooity. He also says that 
he made the confession as he was threatened by 
^he Polioa with assault. 

[lOl The Magistrate who recorded the oon- 
^esBiocal etatement of appellant, Sbyam Keot 
deposed as p. w. lO that be gave the ueoeseary 
warninge and explained to the acciided that be 
WAp not bound to make any confession and that 
he Should not confess even If he was required 
to. dO(Sb either by the police or any other per- 
finally that bis confession would be 

^flhd aa evidence against him. P. W. lo also 


gave Gvidonce to the effect that no polico oilicer 
was present at the time of hia rocordiug the 
coafoesion and that ho was satisfied, iu the 
circumstances, that the oonfosaion made to him 
was voluntary. The witness did not iisk the 
accused why he was making a coufesdion as be 
was satisfied about the voluntary charactor of 
the confession. In cross-examination r, w, lo 
admitted that he did not caution the confessant 
that his confession would be used against him 
even if he retracted it later, though he repeated 
that he was satisfied from the answers given to 
his questions that the accused was confessing 
voluntarily. The learned Sessions Judge, how- 
ever, held the confession to be inadmissible on 
the ground that the record made by the Magis- 
trate (p.w. lo) did not show that the statement 
was voluntary, and particularly because the 
accused was not asked that the confession, even 
if relraoted later, might be used against him, 
and relied upon the observations of the learned 
Chief Justice in Gitrubdru Praja v. The King^ 
I. L. R. (1949) 1 Cut. 207 ; (A. 1. R. (36) 1949 
Orissa 67 : 51 Or. L. j. 72). In that case it was 
established that the accused had been in Police 
custody for over a fortnight and that he was given 
hours time for reflection b&fore his confession 
was recorded. The learned Chief 'Justice, deli- 
vering the judgment of the Court, observed that 
in the circumstances of that case the Court was 
not satisfied that the confessional statement, as 
recorded under S. 164, Criminal P. C„ was 
admissible in evidence. The accused in that 
case repeated bis statements before the Commit- 
ting Magistrate, but that was not read out and 
explained to him either by the Committing 
Magistrate or by the Sessions Judge and on 
that ground the statements were excluded from 
consideration. After having thug ruled out the 
statements of the accused, his Lordship pro- 
ceeded to summarise the principles of law that 
should guide a Magistrate in recording a con- 
fession under S. 1G3 and made a few general 
observations. The decision of the case itself pro- 
Deeded entirely on the evidence of p.ws. 2, 3 and 4 
and as their evidence was found acceptable the 
conviction of the accused was upheld and the 
appeal wag dismissed. It is, therefore, clear 
that the observations made by the learned Chief 
Justice in Gurubaru Praja v. The King, I L B. 
(1949) 1 Out. a07: (A. I. R. (36) 1949 Orisaa 67: 

61 or. L, j. 72) regarding the procedure to be 
followed by a Magistrate acting under S. 164, 
Criminal P. 0., were not necessary for the 
decision of the particular case and did not form * 
a part of the ratio decidendi. The actual deoU 
eion is not of much importance and most of the 
observations in the judgment — and much that 
is of interest in it— is obiter. It does not appear 
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to have been realised that the principle of a case 
ie limited to tbo sum of all the facts held by the 
Court to bo material in that case and all obser- 
vatii r.s of a general nature are merely obiter. 
The dittinction between what ie rationis and 
what is mere obiter should always be borne in 
mind when following a precedent. It is often 
embarrassing to the Subordinate Courts even 
to ignore what is palpably obiter when a case is 
citfd before them. But it must always be ra. 
memtered that it is the abstract ratio deci- 
de7idi, which alone has the force of law. The 
only thing, says Sir George Jeseel in Osborne 
V. BowleUt (1660) 13 Oh. D. Hi at p. 785: (49 
L, J. ch. 310), in a Judge’s decision binding as 
an authority upon a subsequent Judge is 
the principle upon which the case is decided. 
Courts of Justice, therefor?, take care, in their 
formulation of principles, to limit themselves to 
the requirements of the case in band and shrink 
from laying down any principle which is wider 
than is necessary for the purpose of the case. 
The prerogative of Judges is not to make law 
by formulating and declaring it — this pertains to 
the Legislature — but to make law by applying 
it. A judicial declaration unaccompanied by a 
judicial application is of no anthority, as Sal- 
mond puts it. The precautions that a Magistrate 
acting under 9. 164, Criminal F. C., has to take 
by warning the accused before recording his con- 
fessiou are prescribed in the Code itself in 
S. 164 (3), A mere failure to record all the ques- 
tions he puts to the accused does not necessarily 
entairtbe rejection of the confession as inadmis- 
sible. For, s. 633 of the Code provides for evi- 
dence being taken that the statement was duly 
made. Any further precautions prescribed by 
judicial decisions can have no statutory autho- 
rity and are intended only to serve as rules for 
the guidance of the recording Magistrate, In 
matters of procedure, it is essential that the rules 
must be certain rather than wise, flexible rather 
than complete. Whether a confession has been 
properly recorded or not must, therefore, be left 
to be decided by the Judge before whom it is 
tendered as evidence. Whether it should be acoep. 
ted or not will depend upon the wfisdom and 
understanding of the Trial Judge who knows the 
essentials of a fair trial. In the web of human 
affaire, it will be a futile task to attempt to 
reduce those conditions to a mathematical for- 
mula. The learned Sessions Judge — -iu more 
cases than one that have come up before this 
Court — has rejected the confessions as inadmis- 
^ sible on the only ground that the confesaant was 
not asked why he was making a confession and 
that he was not told that it may be used as evi. 
denoe against him. even if retracted later. The 
evidence in the case before ns clearly shows that 


the Magistrate warned the accused that his 
statement may be used against him; he did not 
go further and add that it may be so used even 
if the confession is retracted. 1 cannot see any 
logic or reason for a further warning anticipat- 
ing a retraction of the confession. Nor can I 
appreciate the need for asking the accused about 
the motive for making a confession, He may 
have several or he may have none. The simp- 
lest motive is that it is most natural for a guilty 
person to lift a load off his mind by making a 
clean breast,. because truth is natural and dissem- 
bling is difficult. Some people confess because 
they prefer jail life to normal life. The law does 
not require the motive to be elicited. The only ‘ 
requirement laid down by the law is that the 
confession should be free from the blemishes of 
compulsion, inducement, threat or promise. If the 
recording Magistrate is satisfied that the confes , 
sion'is not tainted by any of these vitiating ! 
factors he is entitled to presume that the con- 
fession is voluntary. Whether, however, the 
confession made to him is true or not will be 
for the trial Judge to decide. Having regard to 
the language of S. 163 (2), Criminal F, 0,, 
which says that 

“no police oflScer or any other person shall prevent, by 

caution or otherwise, any person from making 

any statement which be may be disposed to make oi 
his own free will*’, 

I am inclined to think that too much of ques- 
tioning by the Magistrate or too many warnings- 
administered by him may amount to dissuading 
the accused from making a confession. Under 
S. 164 (3) he called upon to **6Xplain'* to the 
accused that he is not bound to make a confes- 
sion and that it may be used against him. If, 
after this explanation, the Magistrate is aatisfied 
that the accused is disposed to make a statement 
of his own free wiU, he is under no farther 
obligation to give any further caution; in fact be 
would be violating s. 163 (2) were he to do bo. 
Ordinarily, Magistrates of the First Glass record- 
confessional statements of accused persons and 
there is no reason to presnme that they cannot 
make up their minds, after putting a few ques- 
tions, whether a person is making a confession 
voluntarily or under duress. I do. not think 
therefore that it is possible to prescribe any 
litmus paper test for determining whether a 
Magistrate had reasons to believe the voluntary 
character of a confession made to him. That 
any such attempt is bound to fail is demons- 
trated in this very case itself. The appellant not 
only made a confessional statement but stuck 
to it iu the committing Court and more or less . 
Etood by it also in the Court of Session althongh ! 
be attempted to water it down. To reject the j 
confession in such a case would result in a mie4 
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(mttiage of jusKoe. I have, therefore, no hesita- 
ilOn in holding tbit the learned Sessions Judge 
\7aB in error tn ruling out the oonfeasional atate- 

5?®*^ Shyam Keot, under s. 161 , 

Criminal P. 0., aa inadmissible. 

The last point urged for the appellants is 
that the oonviotion under s, 395 , Penal Code, for 
the offence of daooity cannot stand as the eight 
^MODS, along with the four appellants have 
been acquitted, Mr. Ohatterji relied upon the 
oases reported in Emperor v. Tkram-nd-div, 
89 ALL. 348 : (A. I. B. (4) 1917 ALL. 173 : 18 
Or. L. J, 491), Qirdhar y. Emperor, a. i, r. iu) 
1927 Lah. 619 : (38 cr. L. J 547) and Abbas Ali 
"V. Emperor, a. r. r. (15) 1923 Mad. 144 ; (29 
Or. L. J. 6). 

[19] In Emperor v. Ikram ud-din, 3^1 all. 

all. 173: 18 Or. L. J. 491), 
the trial was by Jury and the conviction vi^as set 
aside on the ground that the legal dehnition of 
JFh^ a daooity is was not explained to the Jury. 
Iln Girdkar 7 . Emperor, a. f. r, ( 14 ) 1927 Lah. 
519 * (28 Or. L. J. 547 ), there were four persons 
•charged for daooity and one of the alleged 
Caooits was examined as an approver. The 
Sessions Judge definitely held that two of the 
AOCufled were not concerned in the offence and 
^nvictei the other two under S. 396, Penal 
^de. Following the rule in Eex v. Plummer, 
(1902) 9 K. B. 339: (71 L. J. K. B, 805), a single 
Judge of the Lahore High Court held in that 
case that the conviotion for daooity was bad. 
The case repotted in Abhas Alt v. Emperor, 
A. I. R. (IB) 1923 Mad. 144 : (29 Cr. L. J. 5) is 
Wally against the point urged for the appellants. 
Id that case three known and named persons were 
charged with two other unknown men. Of the 
three persons charged one was acquitted and the 
other two were convicted of daooity. A Division 
^enob of the Madras High Court held that the 
conviction was not illegal. 

[13] The learned Assistant Government Advo> 
cate appearing for the State drew our attention 
to the case reported in Kapil Deo Singh v. The 
King, 1950 a, 0. J. 143 ; (a. I. B. (37) I960 F. 0. 
to 1 61 Cr. L. J. 1061) which was a case under 
Fflnal Code. He also cited the case 
^poctad in Ba$hid-uz-Eaman v. Emperor, 

“ or. L. J. 193 ; (10 I. 0 . 684 Oal ). It is a Divi- 
11 ^ r penoh case of the Calcutta High Court 
their Lordships held that though all ,the 
were not convicted, it would 
the question regarding the number of 
J^fisged. Plummer's case, ((1909) 9 k.b. 
i&lf 7^^ E. B. 805) was not followed as it 
i%: toss, of conspiracy. The last case 
IN learned Aseislant Government 
Ahsm V. Emperor, a. i. b. 

• (M Or. L. 119). This was 







Orissa 77 

a Division Bench case and Tekohand J., who 
delivered judgment in Girdkar v. Em'percr, 
A. I. R. (14) 1927 Lah. 619 ; (38 Cr. L. J. 647 J 
^ was a patty to this judgment. In this case the 
identity of four out of five pereons was cstabli. 
sbei, while the fifth man remained unidentified. 
It Wd 3 hi^ld that the ood vicHon of the four aocugeii 
under S. 395 , Penal Code, was correct though 

it was not possible to traae and identify the 
fifth man, 

[ 11 ] The preponderance of authority, there.' 
fore, is against the contention raised on behalf 
of the appellants. I have accordingly no hesita- 
tion in overruling that contention. 

fiS] In the result the conviction and sentenoe 
of appellants Sukdev Misra, Garjan Dummal, 
and Shyam Keot under S. 395. Penal Cole, are 
upheld and their appeals dismissed. We give the 
benefit of doubt to appellant Sabda Pujari and 
acquit him, Ihe sentence of seven years rigorous 
imprisoDiii^D t iSi ho^v^svcPi rsduijod to fivo yoirs 
rigorous imptisoniGciGDfc in tho chjSg of appBllunts 
Sukdev Mi^ra and Gaijan Dammal, and to four 
5 ears rigorous imprisonment- in the oaseofappel. 
Iftut Shyam Keot as be has already been in Jail 
trial for over a year and a half. 

[16] Jagannadhadas J — I agree with my 
learned brother that the conviction and sen- 
tence of the appellants Sukdev Miara, Garjan 
Dummal,-and Shyam Keot, should be upheld 
and that the appellant Sabda Pujari should be 
given the benefit of doubt and acquitted. 

[17] I wish, however, to say chat lam not 
satisfied that in the oiroumetances of this case 
the conviction under 8. 395. Penal Code, was 
correct. In the Sessions Court twelve persona 
were put on trial. Eight out of them have been 
acquitted by tha Sessions Judge and we have 
given the benefit of doubt to another so that in 
the result only three out of the twelve persona 
are convicted. As the offence of daooity requires 
the oonj'oint participation of five persona, the 
question has been raised before us that the ap- 
pellants can be convicted only of robbery under 
8.^392. It is no doubt perfectly true that, in spite 
of the acquittal of a number of persons, if it is 
found as a fact that along with the persons con- 
victed there were other unidentified persons who 
tBartioipated in the offence, bringing the total 
number of participants to five or more, the con- 
viction of tN identified persons though leas than 
five is perfectly correct. But the difficulty in 
this case is that certain named twelve persons 
were charged with having committed dacoity by 
conjointly doing various acts. The charge does 
not eay that these twelve persons along with 
other unidentified persons committed the daooity 
conjointly. If, therefore, 9 out of 12 persona are 
acquitted, the question arises whether the 
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remaiDirig three can be said to bs conjoint parti- 
cipants with another two or more persona not 
identitietl. Is theGonit to find that some peraons 
outside the individuals charged participated or 
some out of the very peiaona charged but acquit- 
ted? To find the former is to give a decision on 
a fact of which the accused have no notice 
tbrougb the apecifio terms of the charge. To find 
the latter ia to assume that some of the very 
persona that have been acquitted by giving the 
benefit of doubt have, in fact, been the partici- 
pants. 1 find difiSoulty in arriving at either of 
these conclusions. Certain oases bearing on this 
matter have been brought to our notice. The 
oases in Bashid-uz-Zaman v. Emperot^, 12 
cr. Ii. J. 193 : (lO I. 0. 604 Cal ), Narayan 
Dinba, v. Emperor, 47 cr. L. j. 832 : (A. i. R. 
(34) 1947 Nag. 67) and Mohd, Ahscbn v. JSwj- 
peror, A. i. R. (17) 1930 Lab. 263 : (31 Cr. L. J. 
112) have been cited in favour of the legality of 
a conviction under S. S9S under suob oircum- 
stanoes; while Emperor v. Jkr,im.ud.din, 39 
ALL, S48: (A. I. R, (4) 1917 ALL. 173; IS Or. L. J. 
491), In re Koila Thevan, 11 cr. L, J. 249 : (6 
I. 0. 797 Mad.), Girdhar v. Emperor t A. i. R. 
(14) 1927 Lah. 519 : (28 Or. L. J. 647) and Abbas 
Alt V. Emperor, A. I. R. (16) 1928 Mad. 144 : (29 
Or. L. J. 6) have been shown to us as being 
against the propriety of such a conviction. It 
has also been said that Kapil Deo Singh v. The 
King, A. i. r. (37) 1960 8\ 0. 80 : (1950 S. 0. J. 
143 : 61 or. L. J. 1057) concludes the matter. I 
am not satisfied that it does. I do not propose, 
however, to go into this matter at any length 
for the purpose of this case and to dissent from 
the view taken by my learned brother that the 
conviction under s. 395 is to be maintained in 
this case. For even if I>held that the appellants 
other than Sabda Puiari were to be convicted 
only under B. S92, I should not have been in- 
clined to reduce the sentences beyond what has 
been indicated in the judgment of my learned 
brother. 

[18] I desire also to add that I propose to 
express no opinion, in this case, as to the correct- 
ness of the observations in the ruling reported 
in Guruharu Praja v. The King i. L. R. (1949) 
1 Out. 207 ; (a. I. B. (36) 1949 Orissa 67 : 61 
cr. L. J. 72) and as to whether or not they ar^ 
obiter because I am satisfied that even if the 
confession of the appellant Shyam Eeot is ex- 
cluded, as the learned Sessions Judge has done, 
the evidence of p. ws. 11, 12 and 16 is quite 
sufficient for his conviction. 

VM.B, Order accordingly. 
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Khalli Behera — Accused — Appellant v. 
The State. 

Crimioal Appeal No. 26 of 1930, D/- 16'8-19o0. 

(a) Criminal P. C. (1898), S. 164 — Retracted 
confession— Evidence Act (1872), S. 24. 

That a oonfession, though retracted, can be the basi& 
of a conviction, cannot be disputed as a matter of law. 
The Courts, however, look for corroboration of the 
statemcDte made in the retracted confession, before 
aeting upon it, as a rule of prudence, [Para 4] 

• Anno. Cr. P. C., S. 164 N. 18 Pts. 1, 2 and 3; Bvi. 
Act, S. 24 N. 9. 

(b) Criminal P. C. (1898), S, 164 (3)— Confessioi> 
— Warning to accused. 

A confession is not invalidated on the mere ground 
that the accused wae not specifically warned by tb& 
Magistrate recording bis confession that his confessional 
statement, even if retracted later, may be used aa 
evidence against him. [Para 6} 

Anno, Or. P, 0., 8, 164 N. IS, 

(c) Criminal P. C. (1898), S, 164 — Confession 
taken at Magistrate’s house — Validity, 

Per Panigrahi J. — There te no specific rule whiob 
prohibits a Magistrate from recording a statement under 
S, 164 either at his house or in camp, wherever it may 
suit him. In fact it may be neoessary in some oases to 
record a statement outside the Court so that tbs' 
accused may be altogether free from any influence or 
fear. [Para 6} 

Per Jagannadhadas J.— It is quite improper on thfr 
part of a Magistrate to record the oonfesaional state- 
ment of the accused under S. 164 at his house without 
assigning any reason. [Para 10} 

Anno. Or, P, C., 8. 164 N. 11, 

(d) Criminal P. C. (1898), S. 339 (2) — Nature ot 
provision. 

The provision ocntained in S. 339 (2) is in the nature 
of an exception to S. 164, Criminal P. G, and 8, 24, 
Evidence Act. [Para 7}' 

Anno. Cr. P. C., S. 339 N. 9, 

Dibyasinga Misra — for Appellant’, AssL Gont» 
Advocate —for the State, 

Panigrahi J. — This is an appeal diieoted 
against a oonviotion under S. 309/149, Penal 
Code, by the Additional Sessions Judge, Gan jam- 
Nayagarh. The ooourrenoa in respect of which 
the appellant, Ehalli Behera, wag charged took 
place on the night of 11-10-1949 at abont 7 P. 
on the Grand Trank Road between Berbampur 
and Golantbra when the deceased, a jutka driver 
by name Ealia Behera, was attacked by a * 
number of persons and done to death. The appel- 
lant, along with a number of other persons, waa 
arrested on 12-10-1946, the day after the occur- 
rence. Two days later, be was produced befora 
a Magistrate as he was willing to make a con- 
fession. On 16-10 1949 his confessional statement 
was recorded. On 19-11-1946 he was charge- 
sheeted along with the other accused. On 
19-12-1949 he was tendered pardon and he exe- 
cuted a bond agreeing to make a true and fuU 
disoloaure of all the facts he knew about tbo 
occurrence and that he was willing to be exa- 
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minGd as an approver! He wae actually exa- 
mined as an approver on n.2-19i7 in the Court 
of the Oommitting Magistrate. The case was 
later oommitted to the Court of Session and tho 
approver was again examined as a witness 
(P. W. 13) in that Court, in Sessions Case no. lo 
of 1947. The appellant was examined on 3 - 7.1917 
in the Sessions Court when he went baok com. 
riotoly upon his earlier statements. The Publio 
noseoutor of Gan jam thereupon certified, under 
8* 839, Criminal P, C. that the appellant had 
forfeited the pardon and that he was liable to 
be put on his trial. The case which has given 
rise to this appeal is a sequel to the failure of 
the appellant to abide by the terms of the bond 
wbioh he bad executed. The appellant pleaded 
that he had not forfeited the pardon and that he 
was not guilty of the charge of murder. 

fsl The learned Additional Sessions Judge 
who tried the case held that the confession ef the 
nppellant made three days after his arrest was 
true and was supported by the other evidence 
in the case. He therefore accepted the appel> 
lant's confessional statement as evidence against 
him in spite of the fact that it was retracted 
later. He also relied upon the deposition of the 
appellant before the Committing Magistrate on 
17-2 1947 as the facts mentioned therein had been 
corroborated by the other oral evidence. He 
held that the reasons given by the appellant for 
retracting the confession and the deposition were 
a tissue of falsehood and accordingly found the 
appellant guilty of the charge of murder and 
eentenoed him to transportation for life. 

[3] Mr. Dibyaainga Miara who appeared 
inntGttj cvricLB for the appellant has urged in an 
able and painstaking argument that the confes- 
sional statement should be ruled out as inadmis- 
sible as it was not voluntary, that the deposition 
made by the appellant as approver amounts to 
a departure from the facts stated in his confes- 
sional statement inasmuch as it makes mention 
of a large number of details omitted in the con- 
fession and that the deposition itself, having 
been induced by the hope of a pardon, should 
not have been admitted in evidence. 

Ul That a confession, though retracted, can 
jbe the basis of a conviction, cannot be disputed 
]aa a matter of law. The Courts, however, look 
|or corroboration of the statements made in the 
jretraoted oonfesaion, before acting upon it, as a 
vole of prudence. It is not necessary to refer to 
All the oases that were cited at the Bar as the 
point has been well recognised by all the High 
Oq^ta. Aa the learned Sessions Judge has sum. 
ABAsieed the evidence relating to the factum of 
fhe ooentrence, as alleged by the prosecution, I 
obiillMOinly briefly give an outline of the broad 

“ to by the witnesses. 
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[fi] It is esUblished that tho doco^^porj KnVm 
Behera was decoyed by Dhami, who wag nun of 
the persona charged along with the appellant, 
from Berhampur and that the decoasod wag also 
a?oompaniod by one Nartu Ja^ayya when ho 
started on big ill-fated journey. That a number 

of people bad been wnitiog on the roa^ apparen. 

tly anticipating the arrival of the jvthi is 
spoken to by Jagayya. The appellant, in his 
confessional statement, said that Bhubant, Tri- 
natb, Bbima, Mangulu and Matta Sima were 
waiting for the j^dka with lathis at tho scene of 
occurrence and that Dhanu came in the jutka 
and got down at the gpot. This is corroborated 
by Jagayya'g evidence though fae does not give 
the names of the people assembled at the spot. 
The appellant’s further statement that the cloth 
of the deceased slipped from him and that 
Bhubani picked it up and threw it by the aide 
of a sorewpine bush nearby is corroborated by 
the recovery of the cloth itself from the identi- 
cal gpot where, according to the appellant, it 
had been thrown away. The cloth haa also been 
identified to be that of the deceased by the 
father of the deceased who wag examined in the 
ease. The oonfeggional statement further states 
that after the deceased fell down he wag stabb- 
ed with a knife, The post-moTtCTu certificate 
shows that the deceased had received not only 
lathi blows but also knife injuries, According 
to the appellant, Dhanu gave a knife blow and 
a shirt belonging to Dhanu, suspected to contain 
blood-stains, was seized. The Serologist has 
certified those blood stains to be of human 
origin. In the oonfession the appellant states 
that he gave a stick blow. In his deposition 
before the Committing Magistrate he said; 

"Accused Bhubani gave ug lathis and I wag given a 
khantabadi by him .... I eubsequentJy gave the 
khantabadi to Trinath and he handed over the Khan’ 
tabadi at Bhubani’s houEe.’* 

The khantabadi was subsequently recovered 
from Bbubani’a house and exhibited in the case. 

In his confessional statement the accused imp- 
licated Dhanu and Bhima. It was proved at 
the trial that a shirt belonging to Dhanu and 
a white cloth and a bundle of thread belonging 
to Bhima were seized and later certified by the 
Serologist to have contained human blood It 
would thus appear that not only have the broad 
facts attending the death of the deceased H^alia 
Behera been proved but also the part actually 
taken by the appellant in the murder hag also 
baen corroborated by the evidence on record 
The oonfeggional statement of the accused hag 
therefore been corroborated in material parti- 
culars not only with regard to the occurrence 
and the general aspects of tho murder, but also 
with regard to the part played by the appel- 
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lant. His presence at the scene of occurrence 
end bis complicity in tbe crime have been aatia- 
facfcorily Grtablished by the evidence on record. 

[cl In bis examination before the Court of 
Session in 8. C., 10 of 1947 (es. 19-4) the appel- 
lant completely denied any knowledge of tbe 
oGourrence but he admitted that hia statement of 
confession made to the Magistrate had not been 
made under tbe influence of the Police. He 
said : 

“I made a etatomect before the Magistrate three 
days after the occurrence. I told him that I did not 
k'now anything about the occurrence. By that time 
nobody tutored me.” , 

At another place he said : 

"It was only in connection with my examination at 
the Committing Court that I was tutored.” 

It cannot therefore be seriously contended that 
the statement that be made before the Magistrate 
under s. 164, Criminal P. 0. was not voluntary 
or that it bad been brought about by any undue 
influence or pressure. The Magistrate who re- 
corded the confession and who was examined 
as p. w. 18, says that he warned the appellant 
that he was not bound to make a statement and 
that whatever he said may be used as evidence 
against him. The appellant is said to have re. 
plied: “I am going to make a voluntary state- 
ment of all that I know'*. The appellant was 
again asked by the Magistrate "Why do you 
agree to confess your guilt before me"? and he 
replied: ‘‘whatever I know I will speak". It is 
pointed out by the learned counsel for the ap- 
pellant that inasmuch as the appellant was not 
specifloally asked that bis statement might be 
used as evidence against him, even if he re- 
tracted, tbe confession could not be voluntary 
and should not have been acted upon. Our at- 
tention was drawn to tbe case reported in Ouru- 
haru Praja v. The King, 1 Cut. 207: (a, i. r, 
(36) 1949 Orissa 67: 61 Or. L. J. 72). That case is 
no authority for invalidating a confession on 
the mere ground that tbe accused was not spa. 
cifioally warned by the Magistrate recording hia 
confession that his confessional statement, even 
if retracted later, may be used as evidence against 
him. Section 164, Criminal P. 0., says that the 
Magistrate is bound to explain to the accused 
that the statement which be makes may be used 
as evidence against him. I see no reason to 
superimpose a further qualiflcaiion to what is 
already contained in the Statute. It was also 
urged that the statement was taken at tbe bouse 
of tbe Magistrate (p. w. 18) and that on that 
ground it is vitiated. There is nospeoiflc rule 
that I know of which prohibits a Magistrate 
from recording a statement under s. 164 either 
at his house or in camp, wherever it may suit 
him. In fact it may be necessary in some oases 
to record a statement outside the Court so that 


the accused may be altogether free from anyl 
influence or fear. 

[7] Whatever may be said with regard to the 
admissibility of the confession recorded under 
B. 164, tbe statement of the appellant, as approver, 
made in the Court of tbe Committing Magistrate 
cannot be assailed on any ground. This state- 
ment is marked as Ex. 19. It was recorded in 
the course of tbe enquiry by the Oommittii^ 
Magistrate and not under S. 164. Section 337 (9), 
Criminal P. C. lays down that : 

"Every person accepting a tender under this eeotion 
eball be examined aa a witneea in tbe Court of tho 
Magistrate taking'’cognizance of the ofience and in the 
eubseguent trial, if any.” 

Exhibit 19 is, therefore, a statement of a witness 
and not the confession of an accused. Admitted- 
ly this was preceded by pardon tendered and 
accepted. There is no substance in the conten- 
tion that this evidence is also tainted because 
tbe accused made the statement with the hope 
of getting release from the charge. Section 337 
is enacted to meet a contention like the one 
urged before us, A person who accepts tbe tender 
of pardon accepts also the grave risk of not 
departing from the truth, on pain of being 
charged with the offence if be abused the privilege 
granted to him. Section S39 (2), therefore, pro- 
vides that 

' the statement made by a person who has accepted a 
tender of pardon may be given in evidenoe against him 
at saoh trial.” 

This provision is accordingly in tbe nature of< 
an exception to s. 164, Criminal P. C., andj 
3. 24, Evidence Act. I am, therefore, satiafledi 
that Ex. 19 could be legitimately used against 
the accused though retracted later. In this state, 
ment, tbe appellant repeated what he had stat- 
ed before the Magistrate under S. 164 and added 
one more detail. He repeated the statement 
that he bad been given a khantahadi by Bha- 
bani, that he along with his associates waited 
on the road for the arrival of the jutka from 
Bechampur, that Dhana came along with the 
deceased jutka driver, and that along with 
others he himself beat, the deceased with alathi* 
He implicates Bbima as having assaulted the 
deceased with a lathi. He says that tbe oloth 
worn by the jutka driver slipped and that it 
was thrown away by Bhubani and that Dhana 
stabbed the deceased on hia abdomen with a 
knife. The only new fact that he added for the 
first time was the receipt of Bs. 3S from Bha- 
bani. He has also confirmed his earlier state- 
ments that he gave tbe khantahadi to Tcinath 
and that Trinath later banded it. over at Bbn- 
bani’s house. His presence at the scene of oo- 
ourrenoe and that part he took in the oooatrenod 
have been corroborated , as 1 have already 
indioated earlier. The cloth of the deceased was 
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aokaally ssiadd from iho plaoa where, aco^nilng 
to the appelUnti Bhabaai bad thrown it. With 
ngard to the weight to be attaobe.I to the ft -id 
of the oloth I may quote the observations of the 
Jadtoial Committee in Bkuhoni Sakoo v. The 
King, I949.a M. L. J. 194 at p. 197 : (a. I, R, 
<96) 1949 P. O. 957 : 50 Of. L. J. 872) : 

*'WUh ra^ftrd to the olotb, aa alremly noUc d. the 
^yldoDOd of the approver was that the Fipppltanc threw 
4he oloth over a hedi^e and it wad prov- d at the trial 
that the oloth was found ia the place pointed out by 
the approver. This fact no doubt was of vaiuo as sup* 
portiog the oredibiUt; of the approver’s story." 

So far as the approver's story relating to the 

ia omoerned, it i^ an equally va. 
laable pieoa of evidenoe against himBelE though 
4t waa not of much evidentiary value against 
Bhubani from whose house it was reoovered. 
The presenoe of human blood on the clothes o£ 
Dbana and Bbima ia another important pieoe 
of evidence which implioates the appellant and 
provea beyond doubt bis partioipation in the 
crime. 


[8] We are aatiaded that the appellant has 
forfeited the pardon tendered to him and that 
his oonfeasional atatement and his later state. 
tnent, aa approver, though retracted, have been 
corroborated in material particulars. Agreeing 
with the learned Sessions Judge, therefore, we 
npbo'd bia oonviotion and sentence and dismiss 
Ihia appeal. 

[9] Jagannadhadas J. — I agree that the 
oonviotion and the sentence should be upheld 
and the appeal dismiased. 

llO] I wish, however, to add that I consider 
it quite improper on the part of the Magistrate 
io have teooried the confessional etAtement of 
4he aoonsed nnder B. 164 at bis house without 


assigning any reason. This ia all the more a 
matter lor comment, ainoe it appears that the 
learned Judge on that very date recorded the 
aonfessional statement of another accaaed in the 
main case, named, Dbana in open Court iust 
-only so minutes earlier. The confession of 
Dbana appears to hare been recorded at 9 
p. tn. and that of this accneed at 2. SO p. m. 
■on the same day. No reason for the same has 
been elicited either in the examination or cross. 


examination of the Magietrate, P. w. 18. Rule 11, 
enbur, (s), Ganeral Bales and Circular Orders, 
’OrimlDalt which 1 presume was in force at the 
^ime within the 'Confession was taken states as 
Ifiltows ; 

i. :**CoQfe}8toaa Bhonld bo leoorded in open Court and 
4ailDg tho 0 >art hours except when uoaoual aircuini' 
xoqaire a dlffereot procedure, aa for iDStaoOB, 
^PiankiaQ open record wtU ba detrimea al to pu^illa in* 
When the ceoordiog of the ojofe'^siou ia open 
l^ndered impraotioable by reasoo of the fact 
wfttiraiyDoart ii ol )aed foe two or more aaooes&ivo daya 
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Cll] In spite, however, of room for the above 
oomment, 1 have satisSed myself that on the 
record there is no ground for rejecting the oon- 
fessLin aa’not being voluntary. There also the 
clear evidence afforded against himself by the 
deposition of the accused as approver in the 
Committing Magistrate's Court. 

VM.B. Appeal dismis^ei* 
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Ray 0. J. AND Narasimham j. 
Raqhunath PaCnaik -^Petitioner v. Staie 
Transport Author it j/t Orissa and another — 
Opposite Party^ 

M. J. 0 No. 119 of 19-50, D/- l?-a-l9 >0. 

(a) Mitor Vehicles Act (1939), Ss. 44 (3) fa) and 

(4) and 45 —Scope ol sections — Resolution oi P.T, A, 
D/ 3-10-1917— Validity. 

There is a olcac distinotion between disposal of an 
application fu e permit and Slin^' of Guah an appli. 
cation. Sjotiion 4-5 deals with the forum (or filing each 
applioatioos It bai ooebiog lo do with their dispo- 
sal and for the latter purpose the Provincial Trans- 
port Au^h^trity can issue appropriat-J direouoo under 
8. 44 (3) (a) aod (4). [Para 4] 

The resolution of the Provincial Transport Autbo* 
tity dated 3 10 1947 wbiub said that appMcationa 
for permit should be made to the Regional Traoj- 
port Authority within whose jarisdiotlOD the loogeat 
Btretoh of tho route lies goes against the provisions 
of S. 45 and cannot, therefore, be a va4d direction 
under S. 44 (4). [Para 4] 

(b) M >tor Vehicles Act (1939), S. 44 (3) (a) and 

(5) PoW' r tj lake over inter- district route — Dele- 

gation to Chairman, P. T. A. — Absence of rules 
under sub-s. (5J — Resolution D/- IS- 1-1946 — 
Validity. 

The pTwer to take over any inter-district route 
can >ot be df^Iegated to the Chairman, Provincial 
Tcanaport Authority, except unier the rjlea framed 
under eub 3. (5). In the absence of such rales, Buoh 
del-^gatioa itself beootnoa invalid and ojoseqaently 
the resol utiou of the Provincial Tranepoct AutboEitj 
dated 1-5- L 46 aatjhorialng the Chairman to take over 
any inter-district route if the ciraumFtances justify 
unitary oontrol must be held to be inefieotive. As the 
Provino al X/anaport Authority bad no jurisdio-ion to 
delegate its fu net ions to its ChaiEman, even if the 
latter tikes over the control of any route bis actiou 
oinnot oust the juriedictiOQ of the Regtonal Transport 
Authorities of the regions through which such route 
pisses. [Para 5} 

(c) M>tor Vehicles Act (1931), Ss. 57 (4) and 64 
(f) -Objection to grant of permit filed after perioi 
fixed by S. 57 (4) is over — Such person, if has 
light to appeal. 

Where a person files an objection to the grant of a 
permit to anoth ir person long after the period fixed 
by S 64 (4) la over, ha has no tight of appeal. Con-' 
eequently, the Clinic man of the Provinoial Traorpoct 
Anibority baa no juriediotton to bear the appeal filed 
by fiuah a per bo a and t>) eet aside the order of the 
Regional Transport Authority. [Para 7j 

(d) Constitution of India, Art. 926 — Order in 
appeal ol Cbairtn in, Provincial Transport Autho* 
rity — Writ of certiorari ii ties against orders- 
Motor Vehicles Act (1939), S. 64. 
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The Chairman. Provinoial Transport Authority, is 
not a Court as ordinarily understood. But where he 
passes an order in appeal alter tearing the parties 
and alter deciding between a pr posal and an opposi- 
tion, a writ of ceriiorciri lies against hU order, 

[Para 8] 

E. Palnaik and S, C. Parija—for Petitioner; 
Advocate-0 eneral and P, F. JS. fJao— /or Opposiffl 
Party. 

Narasimham J. — This is an application 
for the issue of a writ of certioYari under 
Art. 226 of the Constitution for quashing an 
order dated 27*7 50 passed by the Chairman, 
State Transport Authority while purporting to 
decide an appeal under 3. 6±, Motor Vehicles 
Act, 1939, against an order of the Regional 
Transport Authority, Puri, granting a permit 
for stage carriage on the route from Banpuc to 
BerhaoQpur to the petitioner Sri Raghunath 
Patnaik. The said route lies in the districts of 
Puri and Ganjam but a major portion of the 
route lies in the latter district. On 16-4*49 the 
R. T. A., Qanjim gave a permit for stage 
carriage on the said route to the opposite- 
party Bomanath Patro. On the same day, the 
B. T. A., Puri granted a stage carriage permit 
conditionally to the petitioner, Sri Raghunath 
Patnaik, the condition being that bis vebicla 
should be inspected and certiSed by the Motor 
Vehicles Inspector. On 16-7-1949 the R. T. A>, 
Pari after perusing the fitness certificate issued 
by the Motor Vehicles Inspector confirmed the 
grant of the permit in favonr of the petitioner. 
Some time in May 1949, the opposite party Sri 
Somauatb Patro on coming to know abont the 
conditional grant of permit to the petitioner by 
the Pun autboritiee filed an objection before 
them against the grant of permit to the peti- 
tioner. But his objection was not looked into 
be cause it was filed long afler the period pres- 
cribed for filing objections under B. 67 U)t 
Motor Vehicles Act. The opposite-party there- 
upon filed an appeal before the Chicman, State 
Transport Authority who by bis order dated 
27-7- 1950 set aside the order of the B. T. A.| 
Puri mainly on the ground that the application 
for permit made by Sri Raghunath Patnaik 
before the B. T, A„ Puri was incompetent in 
view of a direction issued by the Provincial 
Transport Authority under sub-s. (4) of s. 44 of 
the M. V. Act. 

[2l It is necessary to describe briefly the 
functions of the R. T. A. and the P.T.A. under 
the M. V- Act. Both the said authorities are 
constituted by the State Government under 
3. 44 of the Act and while the jurisdiction of the 
B. T. A. ordinarily extends oyer a dietriot, the 
jurisdiction of the F. T. A. extends over the 
whole State of Orissa. The function of granting 
a stage oarriage permit is primarily that of the 


Orissa (l^arasim'ham J*) A. I. K. 

R. T. A. (3. 47) and it has to follow oeitaiD 
principles and procedure described fully in 
Bs. 47 and 67. A permit issued by a B. T. A. 
not valid in another district and consequently 
where a route lies in two districts, the permit 
issued by the first B. T. A. requires validation 
by the B. T. A. of the second district in accor- 
dance with the procedure prescribed in S. 63 of 
the Act. In the present case that section has 
been complied with and the counter-signature of 
R. T. A, Ganjam obtained to the permit issued 
by B. T. A , Puri in favour of the petitioner. 
Section 64 provides for an appeal against somo 
of the orders of the R. T. A to a prescribed 
authority and it is admitted that the Obirman 
of the P. T, A. has been notified by the Govern-- 
menb as the appellate authority over the decisions 
of theR T.A.TheP,T.A. is a superior body which 
ordinarily does not take upon itself the function 
of the R. T. A., though under cl. (b) of sub- 
8. (3) of B. 44 it may perform the duties of ths 

R. T A. if it thinks fit in respect of a route com- 
mon to two or more regions. Its main function 
however is to co-ordinate and regulate the aotU 
vities and policies of the B. T, A. and for that 
purpose it is empowered to issue directions from 
time to time for their guidance (see sub-s. (4) of 

S. 44). By an amendment made in 1942, a new 
Bub-seotion (sub-s. (5)} was inserted in S. 44 of 
that Act and the P. T. A. was given the power 
to delegate such of its powers and functions to 
such authority or person as may be prescribed 
by the rules framed by the State Government. 
It was not challenged before us that no rules 
have yet been made by the State Government 
under sub-s. (5) of 8. 44 and consequently this 
power of delegation could not be validly exercised 
by the P, T. A 

[3] On 16 1-1946 the P, T. A., passed the 
following resolution: 

"Resolved fat ther that the Chairman is anthorUe^ 
to take over any other inter-diatrict route or routes it 
the ciroumstanoea justily unitai; oontrol." 

In pursuance of this resolution the Secretary of 
the P. T. A., issued the following letter to alt 

the B. T. As. 

*' No. 150 (4) PTA 

Dated Cuttack, the 9(h March 1946 
To 

The Regional Transport Authority, 

Guttaok/Pari/Qacjam/SambalpaF* 

Subject: — Control oi routea by Provincial Transport 
Authority* 

It baa come to notice that some of the Regional 
Transport Anthorities are granting or renewing permits 
over the routes, the control of which has been taken 
over by the Provincial Transport Authority. As the 
Provincial Transport Authotity is not oonsulted before 
the grant or renewal of such permits, it is not oonve- 
nient to Introduce effioient control over the manage- 
ment of the various eervioea in order to give better 
taoilltifls to the public and to avoid uneconomical and 
rival competitions. The Regional Transport Authority 
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•booldi ihweforei coneaU the ProvinolAl Transport 
AotbotUy telore the grani of renewal of any permit or 
ohange of timings or fares of tho exist In k and future 
■ernoeioraDy part over these routes. The fjllowiiiR 

ooStiol*” Provingial Transport Authority’s 

(1) Oattaok-Beihampar. 

(2) Cuttaok-Furl. 

(3) Sambalpur*MeramuDdall. 

(4) Cuttaok-Sambalpar." 

The Ad vooake. General urged that; by virtue of 
the aforesaid legolution read with the eubae. 
Quent lettori the P. T. A. in exeroiee of ite powers 
under ol. (b) of sub-s. (3) of s. 44 took over the 
duties of the R. T. A. in respect of inter district 
routes suoh as Outtaok-Berhampur. The route 
from Banpur to Berhampur lies on this route 
except for a few miles near Banpur and hence 
that route also may be eaii to have been taken 
over by the P. T. A. In 1947 the P. T. A. found 
the work of granting permits over mter.distriot 
routes to ^ unmanageable and therefore passed 
the following resolution on 3-lo 1947 . 

“3. The granting of original permits and counter- 
Blgnatnre of permits by the P. T. A. t— 

Diioussed the qaeation of application for original 
permits and applioatlons for counter-signature of per- 
mita coming to the P. T. A, Resolved that in view of 
tho_ large volume of work it involvea which can oon- 
venientty be done by the R. T. As. application for 
original permits and for oounter-siguature permits 
Should be made to the R. T. A. in whose jurigdiolion the 
longest stretoh of the route lies. Applications for exten- 
sion of the existing permite or extension of any permit 
^at will be granted in future ehould be made to the 
B.T.A. of the region in which the extended route lies.” 

The Advooate-General further urged that by the 
aforesaid resolution of 3-10-1947 the P. T. A. 
divested itself of its power of issuing permits 
over Ottttaok-Berhampur route but it directed 
that applioations for orign^l permits and for 
oonater.signature of permits should ba made to 
the B, T. A, in whose juriadiotion the longest 
stretch of the route lies. In accordance with 
this direction an application for a permit over 
Banpur-Barhampur route ought to have been 
made before the R, T. A* Ganjam within whose 
jurisdiction a major portion of the route lies and 
that consequently the R, T. A„ Puri had no 
jurisdiotion either to receive the application or 
to grant a permit. This argument appears to 
have weighed with the lower Oourfe. 

[4] In my opinion this argument is untenable. 

It is true that under sub-s. ( 4 ) of S. 44 the P. T. A. 
has the power to issue directions for the guidance 
of the B, T. As, But such directions should be 
^Uai^Pt with the other provisions of the M. V. 

^Ja ^6 9^ toe Act is as follows : 

P*'®®***oa as ^0 appHoationa for permits : 

iwy ap^loatloDa lor a permit ehall be made to the 
rngioual Transport Authority of the region or of one 

,*** In whioh it is proposed to uae the vebiole 

??• fr appHoanfc reeidos or haa his principal plaos 

those regione, to the Regional 
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This section thereforo says that if a route lies in 
two regions an application for a permit may be 
made to the R. T A- of either of the two regi. 
ons, but that if the applicant retldes or baa bis 
principal place of business in any of those 
regions the application shall be made to the 
R. T, A, of that region. The petitioner Sri 
Ragbiinath Patumk is a recideut of Puri dittriot 
and consequently under s 45 he is entitled to 
apply to the R. T. A., Puri for the grant of a 
permit over the Banpur- Berhampur route. Thie 
right conferred by a. 46 can not be taken away by 
any direction that may be issued by tho P. T. a" 
under sub- 9.^4 of s, 44. .But this does not mean 
that the P. T. A. cannot i^.iue directions regu- 
lating the disposal of Buch applications. Under 
Ob la) of sub B. (3) of a. 44 the P. T. A. has the 
power to co-ordinate and regulate the aotivitiea 
of the R, T. As, and in exercise of that power 
the P. T. A. could have directed one R. T. A. 
to send such applications fordispofal to another 
R 4 T. A. within whose jarrsdietion the longest 
stretch of the roufe lieg. There is a clear dis- 
tinction between disposal of an application for 
a permit and filing of such an application. 
Section 4S deals with the forum for hltng euch 
applioations. It has nothing to do with fbeir 
disposal and for the latter purpose the P. T. A. 
could have easily issued appropriate directions! 
Bat the resolution of the P. T. A. dated 3 - 10. 1947 
says that applications should be made to the 
R, Ti A, Within whose jurigdiotion the longest 
stretch of the route lies, thereby clearly going 
against the provisions of S. 45 Hence tbat^reso* 
lution cannot be a valid duectijn uuder s. 44 * 

( 4)1 kl. V, Act so as to oust the jurisdiction of| 
the R. T. A.i Puri to receive the application of 
Bn Raghunath Batnaik. As there was no further 
direction from the P. T, A., regarding the dis- 
posal of suoh applioations the R. T. A,, Puri was 
within its powers in disposing of it in accordance; 
with the other provisions of the M. V. Act. 

[ 5 ] It is now necessary to examine how far 
the resolution of the P, T. A.' dated 15 . 1 . 194 © 
took away the power of the R. T. As. to grant- 
permit over infcer-diBtriot routes. The resolution 
haa been already quoted and it merely authori. 
see the Chairman to take over any inter diatriofc 
route if the circumstances justify unitarreon 
trol The power to teke over aoob roufesl mS-' 
fetrea on the P. T A. by ol. (b) of eub-e. (8) of 

f'./*’ power oeDoof be delega. 

ted to the Ohairman except ondet the provisions 
ol Bub.B. (5) of that eeetiOD. But aa elceady 
pointed out, the exercise of the power of deieea-l 

fram.!? “‘''«nce of roleB 

»ob-Beo. 

tiM. In the absence of euoh rules eueb deleua. 
tion itself becomes invalid and oonssquonflyf 
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the aforesaid resolution of the P, T, A. must be 
held to be inefftictive. The letter of tha P, Ti A. 
dated 9 -^- I9i6 doubtless implies that the P. T. A. 
has taken over control of Cuttaok-Berbampuc 
route. But the learned Advocate- General has 
not placed befcre us any other resolution of the 
P. T. A. between 15-1-1346 and 9-3-1946 to show 
that the P. T. A. itself took over that route. 
Apparently, in pursuance of the January resolu- 
tion, the Chairman took over that route and this 
was considered to be an act of the P. T, A, 
itself and then instructions were issued to all 
R. T, As. As the P. T. A. had no jurisiiotion 
to delegate its functions to its Chairman, it is 
obvious that even if the latter took over the 
control of the Cuttack. Berhampur route his 
action cannot oust the jurisdiction of the R. T. 
As. of the regions through which the said route 
passes. 

[6l It must therefore be bell that neither 
the resolution of the P. T. A, dated 15-1-1946 
nor its letter dated 9 3-1946 nor its subsequent 
resolution dated 3-10- I9i7 had the efiFe3fc of 
taking away the jurisiiotion of the R. T. A.| 
Puri to receive the application of the peti- 
tioner for a permit over Banpur-Berhampue 
line and to grant the same. It is true that the 
permit issued by the R.T, A*. Puri will be valid 
only within the limits of Pari district and to 
validate the same in Ganjam district the peti- 
tioner was required to apply to the R. T, A., 
Ganjam under S. 63. This was also done and 
the counter-signature of the R, T. A., Ganjam 
was obtained. 

t7] The aforesaid conclusion vitally affeots 
the competence of the Chairman, P. T. A. to 
bear the appeal which was filed before him by 
opposite party 3 Somanath Patro. The right of 
appeal is conferred by cl (f) of S. 64, M. V. Act, 
on a person who having opposed the grant of a 
permit is aggrieved by the grant thereof. The 
said Somanath Patro did not oppose the grant 
of a permit to Sri Righunath Patnaik prior to 
16.4-1949. It is' true that be filed an objec. 
tion some time in May 1949. But that was long 
after the period fixed for filing objections under 
sub-s. (4) of s. 57. Consequently he had no right 
of appeal and the Chairman, P, T. A. bad no 
jurisdiction to bear the appeal and set aside the 
order of the R, T. A. The Chairman was fully 
aware of this difficulty; but he tried to get 
roond it by saying that as the R. T. A., Puri 
was not the proper authority for receiving ap 
plications for permits in view of the resolution 
of the F. T. A. dated 16-1-1946 the opposite- 
party could not file a valid objection before him. 
But in view of what has been said above it ia 
olear that the R. T. A*, Pari was competent to 
cQoeive the application and grant permit and 


consequently the objection of Somanath Patro 
ought to have been fil^d before him within the 
prescribed time as required by 3. 67 (4). 

[8] It was not seriously contested before as 
that a writ of certiorari would lie la a case of 
this type- It is true the Chairman, P. T. A. is. 
not a Court as ordinarily understood. But it 
has been laid down in {The King y. hovdovA 
County Gounoil; Ex parte The Entertainment 
Protection Associationf (l93l)-2 S. B. 316: (100 
L. K B 760), by Sorutton L. J. following 
previous decisions that a writ of certiorari would 
lie against the order of a tribunal exercising 
judicial functions even though such a tribnnal 
may not be a Court, To a similar efieit are the 
following observations of Viscount Simon L, 0. 
in Ryots of Garahandho v. Zemindar of P<if- 
lakhimedi, A. I. B. (30) 1943 P. 0. 164: (l. h, B, 
(1944) Ear P. 0. 119). 

"Tbia writ does oot iaaae to ooireot par^y execu- 
tive aota, bat on the other hand, Ite appUcatlon ia not 
narrowly limited to inferior *0^urta’ in the Btriotrflt 
ceoFO. Brojidly speaking, it may be said that it the act 
done by the interior bod? a jadicial aot, as dtatingQl- 
flhed from being a ministerial aot certiorari will lie. 


The order of tbs Ohairman, P. T. A is clearly 
a judicial act inasmaoh as it purports to be an 
order passed in appeal after hearing the parties 
and after deciding between a proposal and an] 
opposition In Vedachala Mudliar v. Centred 
Road Traffic Board Sfadras, A. I. B. (36) 1948 
Mad. 454 (I. L. B. (1949) Mad. 194) this power 
was exercised for quashing an order passed by 
the Central Road Traffic Board Madras (which 


oorresponds to the P. T. A. in Orissa) on an 


incompetent appeal. 


[9] I would therefore make the rule absolute 
and quash the order dated 27*7-1960 passed by 
the Chairman, State Transport Authority in 
M. V. Apps. NOS. 32 and 37 of 1949. The peti- 
tioner should get costa and hearing fee of two 
gold mohurs io ba apportioned equally between 
the two oppoalte parties. 


[10] Ray C. J. — I agree. 

y.B.B* RuU made absolute. 


A. 1- R. (38) 1951 Orissa 81 [G, N, B7,] 

Ray 0. J. AND Nabasimham J. 

Bansidhar Patnaik ani others-^Petitioners 
V. Province of Orissa — Opposite Party, 

Criminal Revo. Ptn. No. 477 of 1949, D/- 99-9-50. 

(a) Penal Code (I860) S. 188 -Complaint few 
public authority ia es*«eotial— Criminal P.C. (18981, 
S. 195 — Criminal Law Amendment Act (1932), 
S. 10. 

The effeot of S. 10 of the Orim'nat Law Amendment 
Aot making oSenoe under S. l''d. Penal Code, oognli* 
able does not render the provisiona of S. 196, Criminal 
F, 0. uagatory; nor is there any oonfliot between the- 
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lo thfiir 6 Pfi 6 iiti{kl ) tiPSt Nod- ootQpUftnos 

8 , 196 Is latsl to the proieoutioa uadec S. II 38 . 
COoopiftiflt the publio ftuthocity ooncernfd ia 
•saemiftl. [Para 4.] 

Anno. Penal Code S. 188, N. 5; Ct*. p. C.,S. 1 P 6 , N, 3 . 

(b) Penal Code (1860) Ss. 145, 188 -Trial for 
offences Under— Non compliance with S, 195, Cri- 
minal P. G., (n respect o! otiences under S 188 — 
Conviction under S. 188 set aside — Conviction 
under S, 145 held did not stand— Criminal P, C. 
(1898), S. 195. 

The aceused waa oonvioted under Sa. 188 and 145, 
renal Code. Proaeoution for offenoe under S. 188 wag 
found vitiated on aocount of want of a oom plaint by 
publio antbority as required by S. 195, Criminal P. 0 . 
As regards hia eooviotion under S. 146: 

Held, that on vitiation of the trial under 8. 188 and 
thsiefore its exelusion from trial there would remain 
no unlawrul as-embty and therefore the order for dig. 
posal of such an assembly would hive not legal vali- 
dity. Without unlawful assembly, offence under S. 145 
oouid not be said to have been comnaitted. (Convietion 
and sentence quashed). (Para 10] 

Anno. Cr. P, 0., S. 195, N. S; Penal Code, 8, 145, 
N. 1 


V, Pusopaf and R. N. Dm — fot Petitioners’, Ad- 
906Cii€~Q$ner<sl— for Opposite Partp, 

Ray G. J — The petitioners seek ceviewof the 
orders of the Court below coevioting them under 
6s> 146 and I 88 , Penal Code, for having violated 
an order undeT 3. 144, Criminal P. C., promul- 
gated by the Magistrate and having failed to 
disperse the unlawful assembly after haviug been 
commanded to do so. 

[S] The petitioners' contention is that the 
proseontion under 8. IBS, Penal Code, is bad in 
law aa no oomplaint was filed by the publio 
authority oonoerned according to the provisions 
of 8. 195, Criminal P. G. Secondly, that the 
trial, being bad in law as to 8, 168, Penal Code, 
is bad in its entirety* 

[3] These contentions are sought to be met 
by the learned Advoaata-Geaeral, appearing for 
the State, in two ways: (i) that the offence under 
B< 1E6, Penal Code, has been declared cognisable 
under 8. lo, Criminal Law Amendment Act, 
1999, and henoe compliance with 3. 196, Crimi- 
nal P, 0. is not necessary; and (ti) that even if 
the trial be bad with regard to offence under 
B. 188, it is not so with regard to the offence 
under S. 146 , Penal Code. The latter is an in- 
dependent offence. The prossoution therefore is 
not Bubjeot to prerequisite of oomplaint by the 
publio authority concerned, 

U) The effect of the Criminal Law Amend- 
ment Act, does not render the provieions of s. 195 
nugatory nor is there any conflict between the 
'two proTisione in their essentialities. Cognisable 
offenoes are those in which the polios may ar- 
reB|‘ withont warrant. It has not been pointed 
how this would obviate the necesjity 
of BiiOObiplaiDt by the publio authority concern- 
edf Anen by the police does not necessarily 


amount to oogoisance of an offeree by the 
Magistrate. Section 195 , Criminal P. 0. infer- 
poses a b’vrrier between commission of an offance 
and oogni?anoe by the Magistrate. This barrier 
can be removed only by a com plain t being 
filed before the Magistrate. It has bem I eld tu 
the case of Magan Lai v. E^nveror, 35 cr. L. I, 
10b7 at p, IIQO: (a, I. E. (ai) 1934 Kag. 71); 

'Tbefuot that no proceedings maj be inetitated foe 
an offenoe under 8. ]9 (f) of the Arms Aot without tba 
permiasion of tba District Magistrate does net make 
tb@ ofi6DC0 Qon-cogaipabl©/* 

This ooofention, on behalf of the State, has 
found favour with the Court be low. We hold 
that non-oomplianoe with 3. 196, Criminal P, 0, 
is a fatal defect. 

[6l The next contention that remains to be 
considered is whether tie oonviotiou undtr 
3, 145. Penal Code, would stand. A large num- 
ber of authorities has been cited on both sides 
in Support of their respective contentions. In 
all the cases, it baa generally been accepted 
that evasion of a. 195 , Criminal P 0.. should 
not ordinarily be allowed. The larger question 
whether wheie an accuted is convicted in one 
trial of several offences, the trial of some of 
which is bad in law for the non-fulfilment of cec- 
feam primary conditions, the entire trial shall 
be held invalidated for such non fulfilment and 
the conviction eot aside, need n* t be decided in 
this case. There are some decisions which 
would support the contention that even though 
the trial is bad in relation to one or more 
offences, the conviction for other offences 
could be maintained. In the case of Guru 
Prasad R m Gupta v- liameswar Matware, 

A. I. B. (25) 1938 Cal- 627: (39 Or. L. J. 730), 
their Lordships of the Calcutta High Court, 
relying upon a Full Bench decision of that 
Court reported in Satish Chandra v. Bam 
• Dayal A. I. R. ( 8 ) 1921 oal. 1 ; (ag cr. h. j. 

31 Sb) held: 

' Sinoe the Legislatuie has not ohosen to Inclada 
3. 500, r. P. C. sroongat those sections, in which tha 
prosecution must be initiated by the Court, in conneo- 
tioQ with which the offence bag been comm tied, there 
is no provision of law by wbbh the Court can refuse 
to permit a pr.pecution under 3. SOO where the facta 
appi^ar to justify such a prosecation, on tba ground 
that the proceedings have not been initiated under 
S, 476, Criminal P. 0. by (be Court before which the 
ofleoce ig alleged to have been committed and that the 
pro.-3ecQtioD is designed to evade the provisiong of 
3, 195, Gnminai P. O." 

[ol In a Patna case, Sheo Ahir v. Emperor t 
A. I. B (25) 1938 Pat; 5l8: (40 Cr. L. J. 7 I). 
Noor J. Sitting with Rowland J, held: 

"If in course of one transaction, a number of offen- | 
CCS are committed some re()uirtng eanctioo for proae- 
oution of anme authority or tbe other, and others not 
Teqa>ring euen saDotion, it is not neoeseary that the 
proeeoutioa of those offenoes which do not require snoh 
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f&noUon woo’d depend upon the obtaining of the 
eanction for proseoution for those offences which re* 
qnired, euoh gsnotion The law requires that for the 
proBccntion of a nntnber of offenops sanotion of the 
Oonrt ehould be obtained; but it does not aay if in 
oourso of commipsioD of an oSence which reqaires 
sanctioQ for prosecution, other offences are commit- 
ted, the maRistracy or the police are helpless in pro- 
ceeding to prosecute the offender for tbeee offences, 
unless (he Court eanotions the prosccnlion of the 
iormtr,” 

[7] Some gupport to this contention is also 
obtained from a decision of the Federal Court 
in the oaae of Dr. Hon Ram Singh v. Ent- 
peror^ a. i. B, (261 1939 P. c. 43: (40 cr. L, J. 
4G3). In this case, a public servant was tried 
jointly for offences under 93. 409 and 477*^, 
Penal Code. Of the two, the latter offence 
was said to have been committed in course of 
discharge of his public duty and the proseou- 
tion for the offence necessitated, under s. S70, 
Government of India Act, 1936, previous consent 
or sanction of the Government. Their Lord* 
ships of the Federal Court held, with regard to 
the order of acquiital of both the offences: 

"If the proseoation is defecuve for want of proper 
coceent, the proceedings would be void and henoa the 
proper order to pass is that the complaint should be 
difitnlESed. Order directing acquittal is wrong.” 

[8] Taking this view, their Lordships set 
aside the order of acquittal passed by the High 
Court and sent the case bach to the Sessions 
Judge fcr rehearing the appeal against the 
conviction under S. 409 holding that the con- 
viction under s. 477 A was, in any account, 
bad in law. They farther observed that it wag 
quite open to the learned Sessions Judge to 
grant the accused a retrial if he found that the 
accused was prejudiced in hia trial for the 
offence under S. 409 on account of bis being 
jointly tried fjr the offence under B, 497 A 
without previous consent of the public autho. 
rity concerned. This conveys to my mind that, 
according to their Lordships the accused in that 
case could be tried only for the offeree under 
9. 409, Penal Code, and the trial cannot be held 
to have bean vitiated as a whole on account of 
the joinder with it, of the charge, in the same 
trial, under 3> 477- A without the requisite con* 
eent, unless it caused prejudice to him in defen- 
ding himself against the charge under 3. 409. 

[ 9 ] I would, however, accept and adopt, with 
respect, the distinction between cages and oases 
as pointed out by Sir George Bankin 0, J. in 
the case of Ibrahim v. Emperor, ill I. 0. 433 
(cal.) I X quote the beadnote of this case 
which Bumr'.ari8C& ^vcourately the finding of his 
Lordship: 

'^Where the offenGe committed ie really one under 
8. 471, Penr.' Code, it is illegal to reduoe the charge to 
one under S. 474, Penal Code, and proseoute the aeons* 
ad witbwut a complaint under S. 476, Orimlnal P. G.” 


A. L R. 

In course of argument, the Full Benob decision 
of the Calcutta High Court, already referred to, 
was relied upon for the contrary view. Hta 
Lordship said; , 

"It is said that in a Full Bench case reported as 
Satis Chandra v. Ram Dayel De, 42 0. L. J. 94: (33 
Gr. L. J . 3 1 F. B ), tfa e contrary of this doctrine was 
laid down. In that caie, however, the view taken was 
that the offences deffoed in Ss. 211 and 499 were funda- 
mentally dietinot in nature.” 

[ 10 ] In the present case, however, the oom- 
miesion of offence under S. 188 is the common 
object of the unlawful assembly. Exclude S. 188 
from the trial, and there would be no unlawful 
assembly and therefore the order for dispersal 
of such an assembly (not being an unlawful 
assembly) will have no legal validity. Without 
an unlawful assembly, an offence under 8 . 146, 
Penal Code, cannot be said to have been com- 
mitted. 

[Ill Under the oiroumstances, the trial for 
the offences, the facta oonsti bating which are in- 
timately, rather inextricably intertwined, is bad 
in law without a complaint in writing of the 
public authority concerned in relation to one 
of the offences charged. 

[is] In the result, the oonvijition and sen- 
tecoes are quashed. The rule is made absolute, 
The petitioners should, forthwith, be discharged 
from their bail bonds. 

[ 13 ] NaraBimbam J.^I agree. 

B.G, D. Mule maie absoluU. 


A. I. R. (88) 1951 Orissa 88 [0. N. 1^8,] 
Bay C. j. and Nabasiuham J, 

Ismail and another — Petitionert v. State 
of Orissa — Opposite Party. 

Otimlnal Misa. Nob. 31, 33, 82, 88 of 1950, D/* 
lL-9-1950. 

(a) Public Safety — Otissa Maintenance of PubUc 
Order Act (X [10] of 1950), Ss. 2 (1) (b) and 3. 
Provisions, if void under Arts. 13 (2) and 21 of 
Constitution— Constitution of India, Arts. 13 (2), 19 
(1) (d), (e) and (5) and 21. 

In oonaidezing the leasonableness of re&triotiona 
contemplated by Ail 19 (5) of the Constitution, a 
Ooart has to consider whether the fandamental prlnol- 
pleB of natotal jnstioe, which ceqaire that no party 
ought to be ooDdemned, or to have a decision given 
against him unless he has been given a reasonable 
opportunity of patting forward hU oase before an 
impartial tribunal, have been contravened. Judged by 
this standard, the provisions of S. 3 (1) (b) and S. 3 of 
the Orissa Aot of 1950 oannot be held to anthorUe 
the impositioa of reasonable restrictions on the fnnda- 
mental rights guaranteed to a citizen under Art, 19 (1) 
(d) and (e) of the Constitution and oonsequeotly those 
provisions must be held to be void, [Para 7] 

Per Ray G. J. — Provisions are void also as inoonBU* 
tent with Art. 31 of the Gonstltution as they do not 
provide for the essentials of a legal prooedure. 

[Pam 16 ] 

(b) Criminal P. C. (1898), S.491 — Order of inteni- 
ment — Writ of habeas corpus, If applies. 
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A writ of Aatwu eorjius will oot apply against an 
order of mternment whiob is not ‘detontlon’ as orJlnarily 
understood. (I’ara lOJ 

Anno. Or. P. 0., B. 491 N. 7. 

ic) ConstUuUoa of India, Art. 226 — Scope. 

Article S8S empowers the High Csurt to issuo necos 
tary direoUona for the enforoement of aoj of the rights 
oonferred by Part lU of the Cjnstitulion even though 
«uoh direotions may not striotly oonform to one of the 
WHts EpeotfloaUy mentioned iu that Article. [Parn 10] 

(d) Constitution of India, Art. 19 (5) —Reasonable 
restrictions— If matter of substance or of procedure. 

Per Ray C. J^.— Consideration of reasonable restrio 
lions ID th© intofostB of ths public DeooaEsrily givte 
rise to a question whether the social control delimttfcg 
personal liberty as provided in a partioular legislation 
is reasonable. Reasonable res trio tion is more a matter 
of substance than of procedure in the background of 
the CoQEtitntion of India. The restriction must be so 
scaled as to ensure that the execution of the law will 
not generally entail greater restrictions than are requi- 
red for proteotion of the general public. In this respect 
the Act should be more or less self-oontained eo that 
the peraon restricted may avail of it, granted that he 
is also provided with a procedure of being apprised of 
the oause against him and having an opportunity to 
ba heard in an impartial tribunal in answering the 
charge against him. [Paras 14 and 15] 

S, M, Mohanty an<2 R. K, Qhose^for Petitiensrs, 
Government Advocate— /of Opposite Party, 

Nar&siiiihaxii J. — These four petitions have 
been filed under Art. 226 of the CJonatitution 
against. certain orders of the District Magistrate 
of Kalahandi directing the internment of the 
petitioners within the limits of Nawapara sub- 
di vision of that district in exercise of the powers 
conferred on him by ol. (c) of sub-s. (1) of 8, 2, 
Orissa Maintenance of Pabliq Order Aot, 1948. 

[2) Petitioner Ismail is the son of the petitio- 
ner Khan Sahib Adam Hazi Saleh Mohammed 
and the family have extensive business with 
lieadguairtera in Nawapara sub-division. They 
have also extensive agricultural lands in that 
flub-di vision. Affidavits were filed on their behalf 
to the effect that they were nationals oE the 
Indian Union and in the counter* affidavit filed 
by the Government this citizenship was nob 
^challenged and we would therefore take it aa 
well. established that the two petitioners are 
43itizena of the Indian Union. On 17-7 49 the 
'then District Magistrate of Sambalpur, (within 
whose jurisdiction Nawapara subdiyision was 
then included) issued two orders on the two 
petitioners under S. 2 (i) (o) of the said Aot 
'directing that they should not move out of 
-Nawapara snb-divisipn for a period of six months 
from the date of the orders. Against these orders 
the petitioners applied for a writ of habeas 
oorpiM under S. 491, Oriminal P. 0., to the High 
Uonrt (or. Miso. oase nob. iss and 166 of 1919 ). 
The High Goait rejected their petitions on 
AO-lS-49 on the ground that the order of intern- 
meat wafl not 'detention* aa contemplated by 
491, Oriminai P. 0. Then on is. 1*60 the Die. 
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trict Magistrate of Kalabandi (within whose 
juriadiotion Nawapara subdivia on was transfer- 
red meanwhile), issued two further orders 
extending the period of internment of the two peti- 
tioners for a further period of three montba from 
the date of expiry of the previous orders. Against 
thesa extension ordtrs ori, Miec. cases nob. 
21 and 23 were filed. In the meantime bow. 
ever for some inexplicable reason the Dis- 
trict Magistrate issued two fresh orders on 
7-3-1950 canC3liing his previous orders dated 
12-1-60 and directing the internment of the 
two pelitiocers within the limit of Nawa- 
para sub-division for a period of six months 
from the date of his last orders. Criminal 
Mieo. Oases nos. 32 and 33 were filed against the 
last two orders and they alone are very mate- 
rial for the purpose of this judgment. On 
31.3-1950, the Orissa Legislature passed a new 
Aot known aa the Orissa Maintenance of Public 
Order Act, i960 (Act x [lo] of 1960) omitting 
all proviaonB relating to preventive detention 
and in other respects re-enacting the provisions 
of the Orissa Maintenance of Public Order Aot, 
1948. Apparently this new Aot was passed in 
view of the self-contained Preventive Detention 
Aot, I960, made by Parliament. Under the new 
Orissa Aot, the power to intern any person was 
conferred by S. 2 (l) (b) and that provision is 
identical with b. 2 (l) (o) of the old Aot. The old 
Act was repealed by S. 29 of the new Act. But 
Eub 8. (2) of that section expressly saved all orders 
issued under the old Act by Btating that tbofie 
orders “shall continue in force and be deemed to 
be made or done under the corresponding provi- 
eionB" of the new Aot. Therefore though the 
two internment orders on the petitioners dated 
7-3-1960 were actually passed in exercise of the 
powers conferred by 8. 2 (l) (c) of the old Aot, 
they should now be deemed to be orders passed 
under 8. 2 (1) (b) of the new Act by virtue of the 
deeming provisions of S. 29 (2) of the new Act. 
The old Aot and the new Aot differ in one im- 
portant particular, namely, in the old Aot the 
duration of an order of interiiment was only 
six months in the first instance. If the Govern- 
ment wanted to extend the term they were re- 
quired to consult an Advisory Council after 
giving the internee an opportunity of making 
bis representation in writing. The learned Advo- 
cate-General has filed an affidavit to the effect 
that in the present two oases the Advisory 
Council was in fact consulted when the last 
orders dated 7-3.1950 were passed. But under 
the new Aot an order of internment is to re- 
main in force for a period of one year (see s. 3) 
and there is no provision either for consalting 
the Advisory Oouncil or for even giving the 
petitioner an opportunity of making his repre- 
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Bentation. We are now oonosrned mainly with 

the provieiots of the new Act under which the 

* 

two petitioners are constructively deemed to 
have been interned. 

[3j Tbe petitions were originally heard some- 
time in April 1910. But at the conclusion of the 
argnments our attention was invited to tbe 
I>etition of Dr. N. B. Khare which was then 
pending in tbe Supreme Court in which one of 
the main points in these petitions was also for 
OonsideratiOD. We therefore thought it advisable 
to postpone tbe delivery of the judgment till 
tbe receipt of the decision of the Supreme 
Court on the petition of Dr. N, B. Khare . That 
judgment has since been received and the 
learned ooansel for both sides were given fur- 
tber opportunities for argument in tbe light of 
that judgment. Many of the contentions ad. 
vanced by Mr. Mohanty on behalf of the peti. 
tioners in hi a first argument need not therefore 
be considered now in view of the judgment 
of tbe Supreme Court (Original Jurisdiction 
Fetn, NO. 37 of 1950) dated tbe 26th May, Dr^ 
W. B. Khare v, Sta*e of Delhit (a. i. r. ( 37) 
1950 8. 0 . 311.) 

[ 4 ] Mr. Mohanty’s arguments may be briefly 
summed up thus i The orders of internment 
passed by the District Magistrate deprive tbe 
petitioners of their fundamental rights to move 
freely throughout tbe territory of India and to 
reside and settle in any part of the territory of 
India, which rights were guaranteed to them 
under sub-cls. (d) and (e) of ol. (l) of Art. 19 of 
the Conetitution. The provision of 3. 3 (0 (a) 
of ()ris8a Act X [10] of 1950 which authorises 
the imposition of such restriotions is not saved 
by ol. (fi) of Art. 19, inasmuch as restriotions 
authorised by tbe said provision are not ‘rea. 
sonable* restrictions. Therefore, tbe eaid provi- 
sion is void under Art. 13 (8) of tbe Constitution, 
In support of this argument he has not only 
relied on tbe Supreme Court judgment mention- 
ed above but also on a Full Bench decision of 
the Patna High Court reported in Bra^nandan 
Sha?ma v. State of BtAar, a. I, R. ( 37 ) 1950 
pat. 333 (p. B.) and an nnre ported Full Bench 
decision of tbe Bombay Court in Jeshingbhai 
Ishwarlal v. State of Bombay ^ ori. Appln, 
No. 114 of 1960: (a. I. R. ( 97 ) 1960 Bom. 363 F. B.). 

[6] The relevant provisions of the Orissa Act 

authorising internment of a person are quoted 
below. 

“ 3 . ( 1 ) The State Government, if satisfied with 
teapeot to any partioolar person ih^t wiih a view to 
preveotinR him (tom acting in any manner prejudicial 
to the publio safety and ihe maiutonanoe ot public 
Order it is neiJeseary so to do, may make order ; 

(a) 

him toreiideor remain In sneh place 
01 within Booh area in the State ol Oriesa as may be 


Fpeo'fied in the order and if be is not already there to 
pr.oefd to tbit place or area within sneb time as may 
be f p-cified m the order.’^ 

Ib wi 1 be Dobiced that the Act does not make it 
mandatory on the part of tbe appropr^te autho- 
lity to furnish tbe internee with a o^y of the 
grounds on which the decision is taken to intern 
him nor is be given any opportunity of making 
a repreBentatioD agaicst the order. Moreover, 
there is absolutely no provision for referring the 
whole case to an impartial tribunal each as an 
Advisory Council, la this respect tbe new Orissa 
Act is much more drastic, than the old Act of 
1948. As already pointed out, in that Aot an 
order of internment for a period of six montha 
can be passed without oonaultiog an Advisory 
Council and without giving the internee an 
opportunity of making a representation. But if 
it is desired to extend tbe period of internment 
for a further term, oonsultation with the Advi- 
sory OouDoil was made mandatory and the 
internee was given a statutory right of making 
a represeotatioD. Any discussion as to how far 
tbe provisions of tbe old Aot are itUra vires of 
Art. 19 of the Constitution seems academio in 
view of tbe faot that tbe new Act oame into 
force on 31-3-1950 and tbe impugned orders of 
internment have to be taken as having been 
passed under the new Aot. 

[6] Article 19 (s) of the Constitution has been 
fully explained in the aforesaid decision of the 
Supreme Court in whioh the Chief Justioe of 
India made it clear that in oonsidering the 
reasonableness of Vestr lotions on the liberty of a- 
person imposed by any law tbe Court is entitled 
to consider the subatantive as well as the pro- 
cedural provisions of that law. He further point- 
ed Out that the minority view taken in the two 
Full Bench decisions of tbe Patna and Bombay 
High Courts overlooked this aspect of the qaea- 
tioD. Id the judgment of Muhherjea J. however 
this point has been farther elaborated and it was 
poinh d out ; 

*'Oae aould anderatand that the exigencies of ofc* 
oumatanoee might jaatify tbe veating of plenary powers 
00 oertaln aathoritUa which aoald pass orders on their 
own personal sati^factioa temporarily and for short 
period of lime; but it these orders are to ooatinae inde- 
finitely, it is only fair that an opportuoity chonld bo* 
given to tbe person against whom such order is made to 
say what he baa to say in answer to the allegationa 
made against him. There may not be an investigation. 
by a reg ilar Gjurt hut it ia necessary that the aggrieved 
person should be given a fair hearing and that by ani 
Impartial tribunal.'* 

Mabajao J. coniurred with this view and tha 
other Judges of the Supreme Court have-not 
diaseoted from this view. On the other band my 
Lord the Chief Justice of India examined the 
relevant provieiona of the East Punj'ib Publio 
Safety Act under which Dr, N. B. Khare was 
externed and held that those provisions mada 
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the fafoiabiDg of grovioda to the cxtornee manda- 
tOfy and that there was also a provieion for 
refecring the whole oaaa for the consideration of 
an Advisory Board. Therefore big view rtgard- 
ing the validity of the East Ponjab Pdblio Safety 
Aot was not based on his disseoting from the 
view expressed by Mukherjea and Mahajan JJ. 
regarding the principles laid down about but 
solely because be held that in the statute in 
question those prinoiplea have been followed. 

(73 Therefore the decieion of the Supreme 
Court may be taken as sufficient authority for 
the view that in considering the rcasonabUness 
of restrictions ooutemt lated by Art. 19 (5) of 
the Gongtitution, a Oourt has to consider whether 
the fnndamental prinoiples of natural justire 
whioh require that no party ought to be con- 
demned » or to have a decision given against him 
unless he has been given a reasonalle opportu" 
nity of putting forward bis case before an im. 
partial tribunal, have been contravened. Judged 
by this standard the provisions of 3. a (i) (b) 
and 8. 3 of the Orissa Act of i960 cannot be 
held to authorise the imposition of reasonable 
reatriotions on the fundamental rights giaian- 
teed to a citizen under Art. 19 (x) (d) and (e) of 
the Oonstitution. The District Magistrate as the 
delegated authority has the power to pass an 
order of internment which shall remain in force 
for a period of one year. There is no duty oast 
on him to furnish the grounds of such iutern- 
ment to the internee bo as to enable the latter 
to make a representation against the order. 
There is absolutely no provision for referring 
the whole oase to an impartial tribunal such as 
an Adviaory Board which has been constituted 
to deal with oases under the Preventive Deten. 
Uon Act, 1950 or an Advisory Council as wag 
ooQstituted under the old Orissa Act, Consequent- 
ly those provisions muet be held to be void. 

[8l There were several other arguments ad- 
vanced in support of Mr. Mobanty’s contention, 
But these have been fully noticed in the majo- 
rity judgments of the Patna and Bombay High 
Oourta referred to above and also in the Supreme 
Oonrt judgment. I, therefore, do not consider it 
necessary to difOuas them in this judgment in 
view of the prinoiples laid down by the Supreme 
Oonrt mentioned in the preceding paragraph, 
The Advocate General, however, urged that as 

Judges < f the Supreme Court held 
that the impugned provisions of the East Punjab 
Public Safety Act were valid the minority judg- 
^nt of Mukberjea J, should not be taken as 
binding on this Court, I have, however, shown 
how as regards principles laid down by Mak- 
•faerjes J, no dissentient view has been express. 
>ea iby the other Judges of the Supreme Court 
^diunBequently those principles bind the sub- 


viewd are not binding on this Oourt, 1 would 
with great redpocfc, adov the priacipleg laid 
down by Muliberjt^a J. M 'oh I'ave not bfeots- 
preatly diaaenttd '■/om L -' ^.be majority of Judges 
of the Supreme Court. 

[9] The result ig that the petitioners have 
been interned under the provisions of a law 
whioh are void. 

[lOj The next question ig whet ig the nature 
of relief that can be granted to the petitioners? 
Id their applications they y rayed for the if>8ue 
of a writ of habeas corpus. But strictly speaking 
such a Writ will not apply Bgainst an order of 
internment which is not 'detention* as ordinari- 
ly understood. But in tteir applications they 
have clearly referred to Art. 226 of the Coneti- 
tution which empowers the High Court to issue 
necessary direotiona for the enforcement of any 
of the rights conferred by Part III of the Con- 
stitution even though such directions may not 
strictly conform to one of the writs specifically 
mentioned in that Article, This view baa been 
accepted by the Pull Bench decigiona of the 
Patna and Bombay High Courts mentioned 
above, I would, therefore, issue a direction on 
the State Government prohibiting them and any 
of their officers from taking any action for en- 
forcement of the crcers in queflion. 

[Ill Ray C. J.— I have bad the advantage 
of perusing tht judgment of my learned brother, 

I have no hesitatiou in agreeing with the con- 
olugion reached by him. The point of law 
involved in the subject-matter before us is sub- 
stantially concluded by a binding authority, I 
mean, tho judgment of the Supreme Co mt in 
Original Jurisdiction petn. No. 37 of 1950 dated 
26-5 1960 Dr. N B. Khare v. State of Delhi, 
(a. I. B. (37) 1950 S. 0. 21l). 

[12] At the time of the aforesaid decision Iheir 
Lordehipg of the Supreme Court had before 
them two deciaiong of two State High Courts 
dealing with the same paint, namely Braja- 
nandan Sharma V. State of Bihar, a I- R. (37) 
1960 Pat. 323 P. B. and the unreported Full 
Bench decision of the Bombay High Court in 
Jeshinghhai [shwarlal Modi v The State of 
Bombay ^ Ori, Appin. No. lU of 1950: (a. I. R, 
(37) 1950 13om. 363 P. B.). As pointed out by 
my learned brother in bis judgment, the deoi- 
aions in the two State High Courts oonsiet«d u. 
both majorily and minority view of the Itamed 
Judges of those Courta who decided them. The 
minority view pivoted on that tbe word reason- 
able* qualifies tbe word 'reatriCtiona* in the 
phrase “making any law imposing, reasonable 
restrictions'* and it baa no reference to tbe 
word 'law*. In that background the^ held that 
the law imposing such restrictions did not con-’ 
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tain any provieion enjoining upon the State 
administrative or executive authorities to fur. 
nigh the grounds of the restrictions imposed 
and affording the person restricted to make a 
representation either to the State Government 
or to any other tribunal of whatsoever charao- 
ter, either known by the name of Advisory 
Oounoil, or Board or otherwise, do not have 
material bearing on the reason ablenees of the 
restrictions. The difference of views eontisted 
in that, according to the majority view, the 
absence of the aforesaid provisions in the im- 
pugned Act would make the restrictions unrea- 
sonable or not reasonable, while, according to 
the minority, denial of such a procedural right 
would not make the restrictions, the less rea- 
sonable. The minority took the view that it 
was for the Legislature either to afford opportu- 
nities to be heard to the persons regtrioted or 
not. According to them denial of such opportu- 
nities on account of the lack of such remedial 
provisions, in the concerned (impugned) Acta 
may make the law unreasonable, but it is not 
within the juri-diction of the Court to throw it 
out on that ground. 

[ 13 ] In the decision of my Lord the Chief 
Justice of India, the majority view of the two 
Btate High Courts has not been approved of 
and the minority view not accepted. His Lord- 
ship observes: 

"Similarly, if the Uw provides the procedure under 
vrhioh the exercise of the right mey be reetrioted, the 
same is also for the consideration of the Coart, as it 
has to determine if the exercise of the right has been 
reasonably lestiieted, I dn not think by this interpre* 
tion the scope and ambit of »the word ‘reasonable* as 
applied to restriction on the exeroise of the right, is in 
any way unjustifiably enlarged. It eeema that the 
narrow oonstruotion eonght to be put on the expres* 
elon, to restrlot the Court's power to oonaider only the 
subetantive law on the point, is not oorreot. In my 
opiuioQ this aspect of the oonstruotion of Art. 19 (6) 
has escaped the minority judgments in the two mat- 
ters mentioned above. I am not ooneerned with the 
oenolosions of the two Courts abont the Invalidity of 
the provisions of the Acts they were asked to consider. 
To the extent they help in the interpretation of Art. 19 
(5) only, they are helpful.*’ 

Ih] Under the oironm-tances we are bcund 
to bold that the impugned Orissa Act which 
deprives the person restrained of the remedial 
right is inconsistent with Art. 19 ol. l (d) read 
with^ ol. 6 and, to that extent void under the 
provisions of Art. 13 (l) of the Oonstitution of 
India. Free of authority I would, however, come 
to the same eonclusion by a different process 
of ratiocination. I would say, if I was so per- 
mitted, with great respect, that reasonableness 
of the restriotions should bo determined with 
reference to 

the interpsts of the general pubtio or the protection of 
tno Interests ol any soheduled trlble for the proteotion 
whereof reBtrlotions are imposed.** 


The constitutional reguiremeut that the law 
delimiting a citizen*B right to move freely 
tbroughouti the territory of India should impose 
reasonable restciotione in the interests of the 
general public eto., can be identified with pec. 
sonal liberty protection by due process of law 
a$ a matter of sulstance in the rule obtaining 
in the United States of America aooruing from 
due process clauses of the 5tb and the Utb 
amendments. The sth amendment so fac as is 
material contains, “No person .... be deprived 
of life, Uberty or property without due pro. 

0883 of law; **, The l^th amendment so 

far as is relevant, reads ; 

"SootioQ I — All parsons born or naturalised in the 
United States and subject to the jurisdiction thereof 
are oUixens of the United States and of the Stats 

wherein they reside. No State. ; nor sbaU any 

State deprive any person of life, libBrty or property, 
without dua process of Law; ..... .*'. 

The Supreme Court of the United States start- 
ed interpreting due process clause protecting 
personal liberty against delimitation, not only 
where the agencies of Government had no juris- 
d lotion, but where the law imposing such deli- 
mitation did not afford a person the essentials 
of due process as to legal procedure. About the 
eighties the Supreme Court brought into exis- 
tence the constitution guarantee of personal 
liberty by extending the dua process clause to 
matters of substance ; 

"Prior to that time there bad been no each guaran* 
tee. There had been a due process clause, in the dth 
amendment, limiting the powers of the Federal 
Government, and a due process clause in (be 14th 
amendment limiting the powers of the State Qovern- 
ments, but up to the eighties the due process clause 
bad guaranteed only due process as a matter ol legal 
procedure and due pcocejs as a matter of jarisdiotion.’* 
(Hugh Evender Willis: Constitutional law of the Uni- 
ted State.) 

In this context the settled position in Amerioan 
law is that personal liberty has proteotion by 
due process of law as a matter of subatanoe. 
Whatever mode the Government may under- 
take to follow, there is some personal liberty 
which cannot be limited. Due process of law, 
as a matter of substance, does not forbid all 
social control but it' protects personal liberty 
against sooial control unless such social control 
is reasonable either because of a constitutional 
exercise of the police power or otherwise. If any 
legislation delimiting personal liberty is held 
to be outside the reasonable exercise of police 
power, it amounts to taking all personal liberty 
without due process of law and is unoonati- 
tutional, In short, due process of law protects 
personal liberty against unreason able social 
control, but does not protect against all sooial 
Qontiol. I would hold consideration of reason- 
able restrictions in the interests of the public 
necessarily gives rise to a question whether the 
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Moial control delimiting ^lersonal lib arty as 
provided in a partioular logislatiou is roason- 
able. In other words “reasoaiible restriotious ' 
is more a matter of substaroa thin of procedure 
in the background of the OonstitutioQ of India. 
The framerd of this Oonstitution have done 
their beet to run away from the due prooeaa of 
lavra as understood in the American Ocuct. I 
would in th'S comieotiod quote a passage from 
WilUa Oonstitution a I Law (at p. 709 — Reme. 
dies) : 

"The oommon law reinedles as well as oommon 
taw anteoedent rights are protected by the due pro. 
0683 o( laws. A person who has an antecedent r%ght 
hat the right to someremodial right: to say that a per- 
son baa no property right In a remedy does not help. 
Property rights ate subject to the police powers and to 
the poffer of taxation, and the power of eminent 
domain. Consequently, io the same way, a person ig en- 
titled to the protection of the common law leniedies 
unless ohangtng them is a proper exercise of the police 
power. If all remedies were abolished, it would be 
very difficult to hold such aotioa to be a proper exer- 
cise of the police power, but if some one remedy is 
abolished, it Is possible to find a social interest for 
doing 80 and therefore, to hold ft to be a proper exer- 
cise of the police power.’ ' 

In the same way remedy may be taken away, 
a new remedy may be created if there is social 
reason for it. In out Conetitution, however, a 
right to proceJure for remedial measures has, 
if at all, been provided for in Art. 21. An 
impression has gone out that words personal 
in Art, 21 has reference only to liberty of the 
2 wrso», This, in my view, is a very narrow 
oonstruotiOD. A procedural guarantee, given 
by the Article, would apply to all liberties per. 
flonal to an individual, "Personal liberty” in its 
legal connotation may include, or rather should 
include, the rights enumerated in Art. 19 (1) 
und something more. In this connection 1 would 
invite attention to a passage from Willis Consti. 
tubional Law at p. 7 lO. 

"Djes the personal liberty protected by the due pro- 
cess of laws as a matter of Bubstanca inoluda the rights, 
powers, privileges aod immunities of the bill of rights? 
The answer apparently is that it inoludee some of them 
but not all, bat the tendenoy is towards including more 
and more of the bill of rights. It Includes the rights to 
protection of the eminent domain clause. It includes 
the rights to proteotion of the equality clause, It inclu- 
des the right to proteotion of the contract olause. Many 
other gnarantods in the bill of rights are prooedural, 
some of these are protected by due process as a matter 
of the procedure and some of them are not. This, in 
abort, enviaagsi the ambit of "personal liberty." 

Bill of light, as such, is not known to ns bat the 
passage is qnotei to illustrate the meaning of 
ihe word. From this arises the Question if the 
impugned Act that imposes reasonable restrio- 
tiona, in the interest of the general public or 
otherwise within the mesning of Bab.ol. 6 of 
ill* 19, provides for no remedial right, should it 
l>6 not inoonsietent with Art, 21 of the Oonati- 
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tution? In my opinion, it would be inoonefatont. 
I am aware of the com pelting view that proce- 
dure estabUshed by law means procedure esta* 
bliehed by etatiito law. But where the pai'tioalac 
statute does not provide any procedure at all, 
can it be aaid that the parEOU, the victim of the 
law restricting hie movement?, i? deprived of 
his personal liberty according to the procedure 
established by law? I ehould say. no. I would 
understand the Article to mean not total denial 
of any sort of procedure whataoever. The arfci. 
ole means that the citii^en has no right to any 
speoi6o or particular kind of procedure but he 
has a right to some sort of procedure which 
would ensure the observanco of the rule of natu- 
ral justice that nobody sbouM be condemned 
without being beard. By way of comparison as 
to how this branch of law is understood in the 
United State of America, I would quote anothf r 
passage from Willis Constitutional Law, at 
p. 663; 

’'Due pt^'coa?, as a tnatttr of procedure, always ap- 
plies ID tbc case of a juiicial tiibunst perforenipg 
judicial funotioDB, and the usual rule is that it applies 
to executive and administrative action whether the 
Governmental power exercised is a tax power, or the 
power of eminent domain, or the police power." 

The essentials of proesdure, in the minimum, 
are eseentiala of notice, opportunities to be heard 
and a tribunal, Essential of notice requires to 
apprise the victim of the nature of the cause 
against him in order io afford him sufficient 
opportunity to prepare and to make his answer. 
Opportunity to be heard is the second essential 
of procedure established by law. To condemn 
without hearing is repugnant to natural justice. 
Any procedure which does not guard against 
this requirement is no prosedure by law. The 
essentials of such opportunities do not, however, 
consist in any pat tioular form or method of 
hearing. All that is required is a reasonable op. 
portunifey to be heard. The opportunity does not 
guarantee a person a right to an appeal. One 
hearing is all that is required. Tribunal as the 
third essential of procedure dees not necessarily 
mean a judicial tribunal. Any impartial tribu- 
nal will meet the requirement. 

[15] To conclude, I 6nd that there is nothing 
in the impugned Aot which would guarantee that 
the restrictions sanctioned under it are reason- 
able. We ate not concerned with the reasonable, 
ness of particular order restricting the movement 
of a oitzen, We must be sure that the resfrictions 
coneidered in the light of ‘the intereet of the 
general public’ for the proteotion of which they 
are imposed, are reasonable, that is to say, that 
the restrictions are so scaled as to ensure that 
the execution of the law will not generally entail 
greater restrictions than are required for such 
proteotion. In this respect the Act should be 
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more or less self contained ao that the person 
'reetricted may avail of it, grant*t3, tiat be is 
'also provided wi'ha proceduio ot beiig apprised 
'of the oanse against bim and having an oppor- 
'tunity to be beard in an impartial tribunal in 
I answering tbe charge against him. The impugned 
Aotdooa not etard the teste and is, in my opinion, 
^thereforo, void. Secondly it is void as inoonsie- 
'tent with Art. 21 of the Coustiiution as it does 
not provide for the essentials of a legal procedure. 

[]6l This approach to the question of vali- 
dity of tte impugned Aot may attract cri- 
ticism that it is not realietio. But I would 
say that such a criticism is wholly unfoun- 
ded, The reasons are: that though personal 
liberty of a citizen is no doubt subject to social 
control, one of the formd of the social control is 
valid exetctseof the police power against which 
personal Uherty is not protected. The police 
power is the legal capacity of sovereignty, cc 
one of its agents to delimit personal liberty for 
the protection of other more important social 
interests by means which bear a substaniial 
relalton thereto. There are two main require, 
mentis for a proper exercise of the pol'oe power: 
(l) There must be a social interest to be pro. 
tested which is more important than the social 
interest in personal liberty, and (2) there must 
be, as a means for the accomplishment of the 
purpose, something which be^irs a substantial 
relation thereto. It may be noted that it is the 
substantiality of this relation which would deter- 
mine the reasonableness of the restrictions in 
relation to the interest of the general public. 

tl?! Certificate — A Oertifioate under Art, 132 
(l) of the ConetitutiOD to the effect that this oase 
involves a substantial question of law as to the 
interpretation of the Constitution is granted. 

Order accordingly. 
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Nakasimham J. * 

Madkv Sudan Mahapatra — Petitioner v. 
State— Opposite Party, 

Criminal Revn. No. 347 of 1949, D/- 10- 5-1950. 

(a) Criminal P. C. (1898), S. S61 A . Objection, 
able remarks In judgment — Power to expunge 
when no appeal or revision is tiled. 

The High Court has power oncter S. 661A to 
expaoge objectionable remarks in a judgment of an 
interini Court which has not been brought before it in 
regular appeal or revision. [Para 4] 

Anno Cr. P. O., S. 661 A N. 7, Pt. 3. 

(by Criminal P. C, (1898), S. 561* A— Adverse re- 
marks ot sweeping nature against witness— Bs~ 
punging of such remarks. 

Duubtlees Magistrates ebould be free to make bold 
and fearlses oommeuts oa tbe evidenoe before them 
while writing their iudgmeuta so that they may be 
able to diaoharge their dntiea eSeotively. But they 


should use reetrained language while commenting on 
tbe oharacter and Of edibility of witnesses, who unlike 
the accused persons, do not get adequate opportunities 
to defend thymselvea. If the Migistrates overstep the 
limits and make adverse remarks of a sweeping nature 
aj^ainet witnesses unsupported by the evidence on 
record, the High Court, for the ends of justice, has to- 
interfere, [Para 5] 

Anno. Cr, P. C,, S, 561 A, N. 7, P. 10, 

H. Mohapatra—for Petit%oner\ Goof. Advocaffl— 
Jot Opposite Party. 

Ordep. This is a petition under S. A39 read 

with 0. 561 A, Crimi 9 al P. O.,for expunging 
certain remarks made agaiost tbe character ol 
the petitioner by Sci P. N. Sarbar, Magist^ate^ 
lat Claes, Berhampur in his judgment in G. B. 
NO. 10 of 1947. 

[3] The petitioner ia a resident of village 
Fitala P. S. Aaka in Ganjam district. He is also 
a member of the Orissa Legislative Assembly 
and belongs to the Congress Party. On 8-1S-4& 
one Ohori Santra of village Baisinghpur which 
is very close to village Pitala lodged a eta- 
tion diary entry at Aska Police Station at about 
10 A. M. to the effect that one Sibarama Pat> 
naik, tbe Earanamof village, bad been assanlb* 
ed and wrongfully con deed by several persons 
of Pita*a village led by Haribar Panda. The 
police did not take any immediate action think- 
ing that it was a non-cognisable offence. Sob- 
sequently, however, a petition was sent to the 
Superintendent of Police on the basis of whicti 
the S I. of Aska instituted a regular F* I. B.- 
on 26-1.47 and after due investigation submitt- 
ed charge-sheet against Haribar Panda. Biswa- 
nath Panda and six other persons who were ail 
tried for offences under ss. 147, 342/149 and 
355, Penal Code in the Court of Sri P. N. Sarkar 
Magistratei 1st Claes. Berhampur. In that oaaa 
the petitioner figured as one of the eye-witnes- 
ses (p. W. 5). Ohori Santra (P. W. 1) and Siba- 
tam Patnaik (P. w. 3) also deposed in support 
of tbe prosecution oase. Tbe sabstance of the 
allegations made against the accused persons in 
that case was that the said Sibaram Patnaik 
(p. w. 2l wrote a love-letter to a female inmate 
of the house of accused Haribar Panda which, 
however, fell into the bands of the aoensed per- 
sons. Tberenpon, they wers so mnoh enraged 
against Sibaram Patnaik that they oolleoted in 
a mob and wanted to kill him. He hid himself 
in tbe village Patbagbar for some time but sub- 
sequently on tbe asenranoe given by the peti- 
tioner be came out. The accused persons 
thereupon tied bis hands, put an earthen pot on 
his bead and led him in a procession in a 
humiliating way throughout the village. In tbe 
end. however, tbe petitioner sucoeeded in per- 
suading Haribar Panda and his men to leleaea 
Sibaram Patnaik* 
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[8] The le&rned Magistrate while acquitting 
4he aosased persons obser^fed that fcbe proaeou. 
tton case appeared lo be an esaggerated and 
iDnatei aocountof same alteratiou or miaunder- 
etanding between Sibacam Patuaik (p. w. 2) 

and the aooueed'a party. H-j further observed: 

P. W. 2 having done a wrong and indecent aot 
which brought general denunciation from the public 
mast have taken the help of the enemies of the accus- 
ed In saving his face soma how." 

£[q pointed out that all the eye-witnesses were 
interested persons in itnioally disposed towards 
the aooased persons ani held that the obarges 
were cot brought home against them, Wbile 
disouasing the evidence of P, w. s (the peti. 
tionera) who olaim^d to be an eye- witness to tbe 
ooourreno9i the learned Magistrata made the 
following oommenta: 

"Besides tbe aforesaid faots this witness has made a 
number of admissions which go to sbov that the wit- 
ness has evinced extraordiaary interest in the case from 
its inception and during trial. S'e lias oftnv^ misused 
Ais postfion as a pubUc man in to infiuenc$ 

ths poUee and off%cdr& in gHiing a verdict against 
(ho accused personst*' 

The passage uodecliried (here italicised) haa been 
taken e&oeption to and I have been asked to 
oxpange those remark a on tbe ground that they 
were not jaatifisd from tbe evidence on record, 
Tbe learned Magistrate was called upon to show 
cause why these remarks should not be expunged 
and he has submitted an (xplaoation pointing 
out extracts from tbe evidence from which he 
thought that those remarks were justified. 

[4l Tbe firat question for oonsidera'ion is 
.whether the High Court haa power under S. 661 A, 
Criminal P. O.t to expunge theae remirka when 
no appeal or revision has bean filed in tbe High 
Court against the order 0 ! acquittil parsed by 
the trying Magistrate. In P. /. Rogers v. 
Shrinivoks Gopal, A. I. R. (27) 1940 Bom. 266 ; 
(41 Or. Ij. j. 856), Baaumont G, J. (aa be then 
was) took the view that tbe High Court baa no 
jariadiction to expunge passages from the judg. 
ment of an inferior Court which haa not been 
brought before it in regular appeal or revision, 
Thia decision has been followed in a later Single 
Bench decision of the Patna High Coact report* 
«d in Bhutnath Kkawas v Dasrathi Das, 
A. I. R. (28) 1941 Fat. 644: (42 OC. L. J. 616)., On 
the other hand, several other High Courts have 
held that whatever might have been the law 
prior to 1923 the efifeot of the insertion of s. 56 la, 
Ociminal P, 0 . by the ameodment of 1923 was 
to make it clear beyond any doubt that the 
inherent powers of tbe Court can be invoked foe 
expunging objeotiouable remarks from a judg- 
ment when they are not justified from the evi- 
dence on record, Panohanan v, Upenira Naiht 
A. I. B. (14) .1927 AhL. 193 ; (27 Or. L. J. 1407); 

Emporor t. AUa Ulhh Shah, a. i, b. ( 23 ) I936 


Lah. 429 ; (37 OP. L. J. 66 1 ); Ij%chhm(iTt Das v. 
Jai Uopal, 40 or. L. J. 2i4 : (a. i. r. (ar,) 1933 
Lab, 7;t3); Ghnmanmal y. Emperor , a. l. R, 
(31) 1944 Sind I3i; {46 or. l. J. 85); hi re Puhlio 
Prosecutor, A. r. r. (31 ) z944 Mad. sao ; (45 
Or. L. J. 763) and h tizal v, ]Siuh^tn~ 

mid A'<gh<ir, 61 cr. L. j. 600 : (a. i. r. (37) 
1950 Livh. 66). The law on the subject has been 
fully diaousjed in those deciaione and with re. 
speot I am inolined to follow the reaaoDings 
given therein. As pointed out in Ghh^ii'X'n.mfit y } 

Emperor, a. I. R (31) 1944 Sind 133 : (46 or. 
L. J. 88), 

"One of the iaherent powers of the higheat Coart of 
a Provioce Is t» prevent grave injuslico and iejury 
being caused to a petson, who, tbougb not a ptrty, hag 
as a witness been called before the Court u^joa a 
summons wbiiob be cannet disobey anJ who has never- 
theles-i been made the subjeot of defamatory remarks by 
a Migietrate or Judge, which remarks can in do way 
be justified from tbe record and the making of which 
therefore, must involve the abuse of the judicial ofl3ce.’ 
To expunge any such passage at the instance of a 
person aggrieved is 'other wlsa to secure the ends of 
justice' within the meaning of S. 561 A, Criminal P, 0. 
Once it is considered that the High Court has this 
p jwer, it must be ooiceded that it has the necessary 
ancillary power to call for the record so that its inherent 
power may be exercised." 


C6] Tbe main quest! m therefore for oon^idera- 
tiou DOW is whether the remarks made against 
the oharaoter of the petitioner by tha learned 
Magis rate ware justified from the Evidence on 
record. That they are of a highly defamatory 
nature and are likely to damage the pttitioner’e 
reputation amongst the public admits of no 
doubt whatsoever. The petitioner is a member 
of the Orissa Legislative A'^aembly and a pro- 
minent Congress worker of Ginjam district. If a 
Court of juatioe says that 'be has often misused 
his position as a public man in trying to influ- 
ence the police and oLlicers in getting a verdict 
against the accused persons' such rennarks would 


lower him in public estimation and may prove 
fatal ti his whole political career. Doubtless 
Magistrates should be free to make bold and' 


fearless comments on the evidence before them 
wbile writing their judgments so that they may! 
be able to discharge their duties effectively. But 
they should use restrained language while com- 
menting on tbe character and credibility ofj 
witcesses, who, unlike tbe accused persons, do 


not get adequate opportunities to defend them- 
selves. If tbe Magistrates overstep the limits and’ 
make adverse remarks of a sweeping nature 
against witnesses unsupported by tbe evidence 


on record, the High Court, for the ends of juatioe 
has to interfere. 

C6} The petitioner was admittedly on inimical 
terms with the anoused persona though they were 
both related. There seems to be no doubt that 
the petitioner took an active part during police 
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investigation. The earliest information about the 
ocourrence was lodged at Aska Police Station not 
by the aggrieved patty Sibaram PatnaiklP 'W. a) 
but by one Chori Santra (p. W- 1) who is a son of 
Purohitof the petitioner himself. The police did 
not take any action on that information and there- 
upon a report was sent to the Superintendent of 
Police with a covering letter forwarded by the 
petitioner himself. It was on the basis of this 
report that under the orders of 8. P. further 
investigation started. The petitioner admitted 
that he sent a latter to the Circle Inspector of 
Aska to investigate this case. The Inspector of 
Police (p. w. 8) deposed that during police 
enquiry the petitioner (P. W. 6) was prefent and 
that he was putting questions now and then to 
the witnesses. He tried to persuade p. w. 8 to 
file charge sheet in the present case and in two 
other connected cases and he went to the length 
of requesting P. W. 8 to arrest the accused per- 
sons and not to grant them bail. Apart from 
these facta, there is also the admission of F. W. 6 
to the effect that after the oonipletion of the 
investigation of this case he sent a report to the 
Hon'ble Prime Minister complaining against 
the S. I of Aska. Prom these proved facts the 
learned Magistrate was undoubtely justified in 
saying that the petitioner took extraordinary 
intereetin the case. It is true that as an eye- 
witness it was bis duty to narrate all that he 
knew about the occurrence to the police during 
investigation. But his extraordinary action in 
forwarding a complaint against the local police 
to the 3. P., in putting questions to the witnesses 
now and then during investigation and in asking 
the Police Inspector (p. w. 8) to arrest the 
accused persons and not to grant them bail and 
also trying to persuade him to submit charge- 
sheet in the case — all tend to support the view 
that the petitioner was anxious to exploit to the 
full the advantage derived from a case of this 
type against bis rivals. Doubtless if the ocour- 
rence is substantially true there is nothing wrong 
in a public worker trying to help the police in 
bringing the offenders to justice; but even for 
that purpose, the petitioner being a member of 
the Legislative Assembly need not have taken 
such an extraordinary interest which, he must 
- have known, would embarrass and overawe the 
local ofiQoial. But lam unable to understand 
why the learned Magistrate observed that the 
petitioner’ often misused his position as a public 
man in trying to influence the police and ofQ. 
oeis in getting a verdict against the accused 
perEOns*. The use of the words 'often' and 
'misused/ seem to indicate that the petitioner 
was deliberately concocting several false cases 
against the accused persons with a view to get 
them convicted. But even the Magistrate does 



not say in his judgment that entire prosecutiOD 
ca'se is false. On the contrary he gave the 
bene 6 1 of the doubt to the accused persons though 
he seems to have recognised that there was some 
sort of altercation and mieunderstanding between 
p. w. 2 and the accused persons due to the 
former's indecent action. There is no evidence 
to show that apart from this case and the othar 
connected oases there was any other criminal 
cafe against the accused persons in which the 
petitioner played any part. Thus when the occur- 
rence is not held to be false and when there is no- 
evidence of similar conduct by the petitioner 
against the accused persons it is not proper to- 
say that the petitioner 'often misused his posi- 
tion as a public man’ even if it be held that he 
tried to influence the polioe to submit charge- 
sheet in this case. 

ill The learned Magistrate further observed 
that the petitioner triedUo influence officers also 
in getting a verdiot: against the accused persons. 
This portion of the remarks seems to be based on 
the admission made by the petitioner to the 
effect that while the present case was being tried 
by a Magistrate of Aska the petitioner ac a 
public worker saw him several times though- 
not in connection with this case. There was also 
a suggestion to the effect that the trying Magis- 
trate actually went to the house of the petitioner 
on 18-9-1947. But this suggestion was denied. 
The Magistrate, however, felt highly embarras- 
sed while these questions were put to the peti- 
tioner during bis cross -examination. Therefore* 
in the order-sheet dated 6-9*1947 he himself 
suggested to the District Magistrate for the 
transfer of the case from hia file. The case wae 
eventually transferred to the file of a Magistrate 
at Berhampur, The evidence on record only 
shows that while the present case was going on 
in the Court of the Magistrate at Aska "the 
petitioner saw him several times in connection 
with some other matter. This conduct of the 
petitioner has been sought to be justified on the 
ground that as a public worker, there might 
have been a necessity for him to see the Magis- 
trate who was also an Executive Officer. But as 
his action wae likely to be misconstrued, the 
trying Megistrate rightly himself suggested for 
the transfer of the case from bis file. But from 
these facts it is not fair to infer that the peti- 
tioner misused bis position as a public man by 
trying to influence the Magistrate to give a 
verdict against the accused persons. For snob 
a sweeping statement there must be stronger 
evidence on record. Apparently the learned 
Magistrate was, to some extent, influenced by 
the contents of a letter said to have been writ- 
ten by the petitioner to the Hon'ble Prime 
Minister of Oiisea on 0 4-1947, a copy of wbiob 
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wfts reprodtioed in the 'Observer' dated 20- 4 - 
19i7. That letter has not been proved in this 
oaso and a oopy of the Observer* has merely 
baen^ marked as 'x' for iclentifioation. The 
petitioner has not admitted the oontente of the 
letter though bis anawers in cross-examination 
with reference to that letter are evasive and 
unsatisfaotory. Whatever that may be, so long 
as that letter baa not been proved properly in 
the oaee and admitted as evidence it should not 
have been taken into consideration. 

[8] I ami therefore, of the opinion that though 
the Magistrate was justided in observing that 
the petitioner took an extraordinary interest in 
the case from its inception and that his evidence 
should be viewed with suspicion in view of his 
admitted enmity with the accused persons, be 
was not justified in saying 'he has often misused 
hispoeition as a public man in trying to influence 
the police and officers in getting a verdict 
against the aocufled persons*. It may be that the 
petitioner's conduct during police investigation 
was not prudent and hie seeing the trying Magis- 
trate at Aska while the present case was pending 
in bis Oonrt was also not proper. As a pro~ 
minent public worker and a Congress member 
of the Legislative Assembly the petitioner ehould 
have known that any extraordinary interest that 
he might evince during police investigation of 
this case and bis repeated interviews with the 
trying Magistrate while the case was pending in 
his Court are likely to be misconstrued by the 
public and are also likely to embarrass and some, 
times overawe the local officials. It may be that 
the petitioner had absolutely no intention of 
interfering with their discretion so far as the 
investigation or trial of this case was concerned , 
Bat in view of his peculiar position, be might 
have kept himself strictly aloof except to the 
limited extent of stating to the police and the 
Magistrates what be knew personally about the 
OGourrence. But mere impropriety of conduct is 
not Sufficient to justify a sweeping remark to 
the effect that 'he often miansed his position as 
a publio man*. 

[9] I would, therefore, allow the petition and 
expunge the passage complained of from the 
jndgment of the lower Court. 

Petition allowed* 
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Jaqannadhadas and Nabasimham JJ. 

Seghu Singh and others — Plaintiffs— ~Ap^l. 
lants V. Government of Orissa and others — 
Defendants ^Bespondents. 
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taj u. H. Lend Revenue Act (XVIH [IS] of 18811 
Ss. 65A and 80 — Protected status of thekadar 
Evidence— Admission by defendant, 

If the Settlement Offioer has declared certain thekadar 
10 be a protected^ thekad ir he is bound in law to 
mention that fact in the khewat in view of 3. 80 read 
with the rules framed under that section. [Para 6] 

The proteotion under S. 65A can be granted only ta 
those thekadars who have obtained the proper deolara* 
tion frorn the Settlement OfBoor under that seotion 
Mere admission by some of the defendants cannot con- 
ler that etatu?, [Para 9] 

(b) C. P, Land Revenue Act {XVflf [18] of 1881); 
S. oS-A—Power to confer protected status. 

Under S. 65- A the Settlement Officer alone has the 
power to confer the status of a protected thekadar, sub- 
let of course to appeal or revision by the guperiot- 
Revenue autlioritiee, and tbs special inoidents of r 
protected thekadar eiiob as non-saleability in execuUoD 
of any decree as specified in eub-e. (4) of S. 65-A apply 
only to those tbekadara who have been declared to be 
protected under that section. [Para 81 

(c) Civil P, C. (1908), O. 34, R, 1 —Specific issue 
raised notwithstanding admission — Evidence by 
plaintiff to prove his case, 


Where a specific issue is raised on a quoation notwith- 
standing the admission by some of the defendantg, tht 
plaintiQ is bound to lead evidence to prove his case cd 
the Question. rPnra qi 

Anno:0. P.C., 0. 14, R.l, N. 2 . ' 

(d) Civil P, C. (1908), O. 41, R, 27 - Appeal - 
Additional evidence. 

Wheretoallowadditional evidence during the befiriog 
of the appeal would involve a rehearing of the suit and 
there is no goid reason given for failure to adduce such 
evidence in the trial Court itself, the prayer for addu- 
oing additional evidence in appeal can bo rofueed. 

[Para 30] 

Anno: 0. P. 0,, 0. 41, B. 27, N. 8. 

P. Land Revenue Act (XVflf [18] of 1881), 

Sa, 4 (9), 316 — Zamindar — li entitled to claim 
benefit of S. 116. 

putpoees cf the C. P, Land Revenue Act 
tnera is no dietinetion between a Zamindar and a 

alguzar eo far as the assessment of land-revenue *iid 
reaiisation of land-revenae from inferior pcopr*5tor8 
are (^ncerned. Prom a mere eonstroction of cl, (9) of 
• ^ come within the definition of the cipres- 

aion Malguzar . CoDseqaently, 8. 116 which Oi>Dfera OD 
a Malguzar a right to realise arrears of revenue due to 
him iniertoe proprietor with the help of the 

Deputy Commiss'.onet would apply to a Zamindar also, 

[Paw 11] 

(i) Tenancy laws— C. P. Tenancy Acf (XI [11] ol 
1898), S. 45 (1) — Sale of village for arrears of land 
revenue— Occupancy rights in sir lands— Acquisi* 
tion of by proprietor — Withdrawal of balance by 

proprietor — If extinguishes those rights Evidence 

Act (1872). S. 115 -C. P. Land Revenue Act (XVIII 
[18] of 1881), S. 103 (c). 


From a scrutiny of 8ub~a. (1) oj S. 46 it follows that 
when a proprietor loses his propn^i^^j^^^jit in the 
Tillage by sale for arreais of revenue dueTb^ 
the same day he gets oeoupanoy right over 
lands and the person who has newly acquired the pro- 
prietary right from him is entitled only to realisation 
of fair rent from him in respect of those lands. This 
ooonpanoy rfgbt can be given up by him only on an 
application made by him to the Revenue officials for 
transfer of bis sir lands without reservation of the right 
of oooupancy as provided in sub-s. (2) of S. 46. That 
right cannot be extingnished by a decree even of a 


— w. on 
hiaS^ 



96 Orissa Regho Singh v. Govt, of 

Eevenne Coort to view of the clear words of sub-a. (1) 
oI 8. 45. The mere conduiit of the propriet tr and hia 
other oo-sbarors In withdrawing the balance of the sale 
proceeds will not have the eflect of exunnuIshlDg that 
right. An (joanparcj rij/ht, once it has accrued, c-tn be 
extinguifhed only itj the manner provided in the C. P. 
Tenancy Act and not by mere rule of estoppel based on 
aahsequHot conduct. [Para 12] 

(g) Civil P. C. (1908). O. 41, R. 1 — Appeal — 
Question of law— Right to raise. 

Where a pure question of law arises it is not open to 
the party to object to the raising of that question for 
the fir-t t'm® in first appeal. [Para 14J 

Anno; 0. P. C.j 0. 41, R. 1, N. 12, 

(h| C. P. Land Revenue Act (XVIII [18] of 
18^). S. 4 (1) (a) -Proprietor, 

When the tiettlement authorities entered some lands 
as the sir lands of a person it necessarily follows that 
his status was recognised as that of a proprietor. 

[Para 15] 

P. C. Chalterji and B, Dube — /or Appelianis; S. 
Mi&ra, B. Mohapatra and Advocaie-Oeneral — for 
Be»pondenls. 

Naraaimham J. — > Thia is an appeal from 
the judgment of the Suborditia'e Ju^ge o? 
Sambalpur, disenieeing the pUintiff-appellaata’ 
suit for recovery of posaeEaion of village Pan- 
dripathar together with its Sic and Khadkast 
lan^a as given in Sobedule 'a* to the plaint. 

fS] Paadripathac village is a village within 
Bampur z vmindary in Samhalpuc district, the 
preheat Zamiodic being Mohan Braj traj Singh 
defendant 7. In the Khewat (ex. 21 of the las'! 
eettlement of Sambalpir district (known as 
Hamid's Settlement) which took place in 192 1 25 
the whMe village excluding some lands of the 
B. N. Rly., was entered in the name of Dasi. 
rath Singh (defendant 3) as Kharposdar (mun- 
tenance-bolder) under the Khewat of the 
15im«ndar of Rampuc to whom the said Daea> 
ra\h Singh was liable to pay an annual ce venue 
o£ B8. 144 8-0. In 1930, the Z^mindac of Ram> 
pur appl ed to the Sub-divisional OflSoet of 
Sambalpuc for the sale of the right of Daearath 
Singh (aee ex. 9) foe realisation of the arreac 
Tfivenue due to him. His application was made 
under B. ii6, Central Provinces Land Revenue 
Act, 1801 under which any arrew dueto a Mal- 
can be recovered through the Deputy 
Oommissioner as if it were an arrear of revenue 
payable directly to Government. The procedure 
for realising arrears of revenue payable directly 
to Govrcnment is described in s. 94 of the said 
Act and one of the methods of such realisation 
ifl by the sile of the tnabal in respect of which 
an arrear accrued (see cl. (f) of s. 94). But such 
ft sale requirta the sanction of the Board of 
Revenue and consequently the Sub-divisional 
OflBcer in his order dated 18-7 I93l (bs. a l) 
Babmitted a note to the Diputy Coenmissionee 
requesting that the Board of Revenue be m'lved 
for flincuiouitg the sale of the property of Disa- 
rath Singh under 3. 116 read with proviso (i) to 


Osn'^BA. (Nara$i*nham J.) A. I. R. 

8. 94 0. P. Land Revenue Act. From a subse- 
qiient order (Ex. B*l) dated 11-3-1932 it appears 
that the sanction of the Board of Revenue waa 
communioated in letter No. 407R dated 8-3-1932 
from the Commissioner to the Deputy Commis- 
sioner, Simbalpur. The sale was drat held on 
7-6-1933 and the price fetched was only Bs. 700. 
Oj 37-6 1933 a petition was filed (Ex. 7) by one 
Dnrjodhan Singh claiming to be the guardian 
brother of Dasaratb Singh said to be insanei 
objecting to the sale on the ground that the sale 
proclamation was not properly served on the 
spot and thii the property was sold for a 
grossly inadequate sum. The S.D.O, apparently 
felt that there was muoh force in this objection, 
and, therefore, issued a fresh sale proclamation 
(ex. G-1) on 22-9-1932 for the sale of the sixteen 
annas Kbarposh right in Mouza Pandripathsr 
together with the Sir and Kbudkast lands 
attached to the same belonging to the said Dasa- 
rath Siogh, In the proolamationt however, it. 
was speoifically noted that the sale was subject 
to the provisions of s. 108« 0. P. Land Revenue 
Act, and a list of the encumbrances known to 
exist on tbe property was also appended to it. 
In due course tbe sale was held and the pro- 
perty was purchased at an auction by one 
Mangal Mistri 'On 21-10-1932 for Bs. 4000, The 
auction -purchaser was required to pay a further 
sum of BS, 1433 4-0 before the confirmation of 
tbe sale. A^ter the confirmation of tbe Bile by 
the Deputy Commissioner a sale certificate 
(Bx. J-1) was issued in favour of Mangal Mistri 
under the signature of the Deputy Commissioner 
himeelf on 10-1-1933. After some obstruction by 
some of tbe co- sharers of Dasarath Singh deli- 
very of possession of the village was given to 
the au3tioD-purcbaser on 2-9-1932 (ex. M). On 
28-7 1936 the said Disarath Singh and some of 
his oo.sbarer8 (who are defendants in this suit) 
applied to the Dapnty Commissioner (ex. a 9) 
and withdrew the balance of tbe sale proceeds 
amounting to Rs. 1,742 13.0. 

[3] The plaintiff s are also some of the oo- 
sharers of Daearath Singh who were, bowevera 
not signatories to tbe petition (Ex A 2) dated 
38-7-36 foe withdrawal of (he balance of the sale- 
proceeds* Their present suit is for recovery of 
poisession of the wbola village including its sir 
and khudka4 lands on the main ground that 
tbe sale held by tbe S D.O. on 21.10-32 (ex. O-l) 
was invalid inasmuch as the property was 
inalienable and con-transferable. They implead- 
ed as defendants the auction- purchaser (defen* 
dant 2), tbe Goveinment of Oriesa (defendant l) 
Dasarath Singh (defendant S) and other GO* 
sharers who had withdrawn the balance of the 
sale-prooeeds (defendants 4, Sand 6) tne zamin- 
dar of Rampar (defendant 7) and a sabseqaent 
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transferee from the auotion-purohaaer (defeo- 
-daafe 8). The impleading of the Government of 
Orissa was clearly wrong inaamuoh as it is not 
ihe case of the plaintiffs that either the Govern, 
mentor its subordinate Revenue Officials entered 
into a fraudulent conspiracy with the other 
defendants with a view to defraud the plaintiffs 
ty/miauaing their powers under S.116, 0. P., Land 
Revenue Act and thus bring about a sale of the 
propsrtyt The Revenue Officials merely exercised 
■their statutory powers under the said Act and 
there is absolutely nothing to suggest that their 
action wag not hou^ fide. At the commenoo- 
ment of the hearing of the appeal Mr. Dube on 
behalf of the appellants properly conceded that 
he olaimed no relief against the Government 
and that the latter was not a neoessary party to 
the litigation. In view of this conoession, it is 
unnecessary to consider the various points regard- 
ing the maintainability of tbe suit against the 
Oovernment and the adequacy of ths notice 
under 8. 80, Civil P, 0., which have been discus- 
fled at great length by the trial Court. 

[4] From the foregoing narrative, it will be 
olear that the crucial point for consideration is 
whether the sale of the village held by the 
R.D.O. on 21-10-32 (Ex. C-i) was invalid, A 
fleoond point which was strenuously pressed 
before us is whether even on the assumption 
'that the sale was valid, the right of Dasarath 
Ringh and hia co-sharers to the sir lands of the 
Tillage which ripened into an occupancy right 
tinder a. 45 (i), Central Provinces Tenancy Act, 
1892 was also transferred to the auction, pur- 
flbaser by the said sale or else whether that right 
remained unaffected by the sale. 

[6] I shall deal with each of these points 
flepscately. 

[6] The validity of tbe sale dated 21-10 32 
was. challenged on three grounds; ({i} the judg- 
ment-debtor Dasarath Singh was Insane at the 
time of the sale and he was not properly repre- 
flented before the S.DO. in the proceeding; Jii) 
the right of the said Dasarath Singh was that of 
* protected thekadar under s. 65- A, 0. P, Land 
Revenue Act and that consequently bis tenure 
was not saleable in exeontion of any decree in 
ol. (a) of sub-s. { 4 ) of that ssotion*; and 
tii!) the Zamindar of Rampur is not a Malguzar 
within the meaning of S. 116, 0. P. Land Revenue 
. ? ooneequently the B.D.O. acted without 
jnrisdiotion in selling the tenure while purporting 
*0 aot under S. II 6 of that Act. 

|j] None ol these grounds is sustainable. The 
plea thflt Dasarath Singh was insane in 1932 has 
nojihbfen substantiated . (After disoassing the 
^Vidjflnoa, the judgment prooeeded:) 1 would, there- 
Agreement with the lower Court, hold 
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that the plea of insanity must fail as it is not 
supported by reliable evidence, 

(81 Ag regards the second ground, there is 
absolutely no evidence on record to show that 
Dasarath Singh's right in the village wag that 
of a protected thekadar under S, 65A, C. P. Land 
Revenue Act. That section confers on a Settle- 
ment Officer the power to declare certain theka- 
dars to be protected for the purposes of that 
section. No such doclaratiou of the Settlement 
Officer was proved before the Court. Oq the 
other hand, from the settlement kbewat (Ex. 2 ) 
already referred to it appears that the only right 
of Dasarath Singh recognised by tbe Settlement 
authorities was his right as a maintenance 
holder (Kharposdar). If the Settlement Offieert 
had declared Dasarath Singh to be a protected 
thekadar he wag bound in law to mention that 
fact in the Khewat in view of s. 80, 0. P. Land 
Revenue Aot, read with the rules framed under 
that eootion. The special reasons as to why I 
these maintenance-holders were not given the 
statug of a protected thekadar would be found 
at p. so. Para. 31 of Hamid’s Settlemeut Pi.eporS 
whore the Settlement Officer relied on a decision 
of a Munsif in a suit from Rampur zamindari 
in 1307 to the effect that the declaration of 
certain maintenance holders as protected theka. 
dara was ^iUra vires. That decision was upheld 
in appeal by the Subordinate Judge and also by 
the High Court in the oise reported in Eedayet 
All V. Ealanand Singh, 20 I. 0. 332 : (17 C.l.j 
111). The Settlement Officer relying on this view 
of law regarding the construction of a. 65-A, 
refused to rocognife the maintenance-holders as 
protected thekadars. It was certainly open to 
the aggrieved party to take up the question on 
appeal or revision before the superior Revenue 
Officials challenging the oorrectneaa of the afore- 
said decision. But it was not done. Mr. Dube on 
behalf of the appellants, however, suggested that 
subsequent to the settlement operations the 
parties might have applied to the Deputy Com. 
miaaioner who under S. 132 (i), 0. P. Land 
Revenue Act, exeroiaea the powers of a Settle- 
ment Officer for certain limited purposes and 
that the Deputy Commiasioner might have given 
the status of a protected thekadar to Dasarath 
Singh. Though there 13 no legal objection to the 
Deputy Commieaioner giving such protected 
statuB the question for consideration ie whether 
in fact he did so. No order of the Deputy Com- 
miaaioner to that effect has been produced eithar 
before the lower Court or before us. Conse. 
quently not only is there no evidence on record 
in the nature of a oertiffcate or order either by 
the Settlement Officer or by the Deputy Com- 
missioner or any other superior Revenue Officer 
teoognising Dasarath Singh as the protected 



08 OriBsa Re Gnu Singh v. Govt, op 

thekadar o£ the village but on the other hand 
the entry in the Khewat specif jing the right of 
Dasarath Singh to be that of a mere Kbarpoa- 
dar coupled with the reasons given by the Settle, 
ment Officer at p. 30 of HamidV Settlement 
Report for refusing to reccgniee maiDtenanee. 
holders as protected thekadars would indicate 
that Dasaratb Singh was not given that status 
by the Settlement Officer deliberately. In the 
present litigation it is unnecessary to consider 
whether the Settlement Officer’s view about 
B. 65-A, C. P. Land Revenue Act, jvhich is based 
on a judioial decision of a Munsif of Sambalpur 
in respect of some other villages though within 
the same zamindari is correct or not. Under 
S. 65- A the Settlement Officer alone has the 
power to confer such a status, subject of course 
to appeal or revision by the superior Revenue 
authorities, and the special incidents of a pro- 
tected thekadar such as non-saleability in exe- 
cution of any decree as specified in 6ub-s. (l) of 
S. 66.A apply only to those thekadars who have 
been declared to be protected under that section. 
The plaintiffs cannot claim tbe benefit of cl. (a) 
of sub-s. ( 4 ) of S, 66.A in view of their failure 
to show that Dasaratb Singh was declared to be 
a protected thekadar under that section. 

[9] Mr. Dube, however, contended that from 
tbe pleadings of the parties it was clear that 
they all admitted the status of Dasaratb Singh 
to be that of a protected thekadar and that in 
view of this admission no evidence on this point 
was necessary. In support of this argument he 
has invited our attention to Fara. 8 of tbe plaint 
in which such status was claimed by the plain- 
tiffs and Para. 1 of the written statement of 
defendants 2 to 7 where also it was specifically 
admitted that Dasaratb Singh’s status was that 
of a protected thekadar. But the Government of 
Orissa in fara. C of their written statement 
oballenged this fact and one of tbe principal 
issues raised by tbe parties was issue 8 which 
ran as follows; 

“What wae the etalus of Daearath Singh? Whether 
he wae protected Thekadar or Kbarpoadar and did bis 
status aflect tbe liabititj of tbe piaintifiB on the sale of 
tbe tenure fct default in pacing tbe tbiha jama?** 

Thus when a specific issue was raised on the 
question notwithstanding the admissions made 
by defendants 2 and 7, it is clear that tbe plain, 
tiffs were bound to lead evidenca to show the 
status of Dasaratb Singh as protected thekadar. 
The admission of defendants S and 7 is not 
unambiguous and in any case the protection 
under 8. 66- A, 0. P, Land Revenue Act, can be 
granted only to those thekadars who have 
obtained the proper declaration from the Settle- 
ment Officer under that seotioa. In the absence 
of any proof of such declaration and in view of 
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the other circumstances already referred to, I 
would hold that tbe plaintiffs have failed to 
prove that tbe status of Dasaratb Singh was 
that of a protected thekadar and consequently 
the sale cannot be challenged on tbe ground that- 
the tenure is nou saleable. 

(XOl During the hearing of tbe appeal a peti- 
tion was filed by Hr. Dube, tbe learned counsel 
for the appellants, for admitting as additional 
evidence the Ebewat of the village in Dewar's 
Settlement of 1906 in which Dasaratb Singh'o 
predecessor.] n- interest was recorded as a pro- 
tected thekadar of tbe village. Mr. Dube sub- 
mitted that this document was not adduced io 
evidence in the trial Court chiefly because of 
tbe admissions made in tbe pleadings and tbah 
consequently he should he given an opportunity 
to prove tbe protected status of Dasaratb Singb 
from Dewar’s Settlement Kbewat. Mr. Moba- 
pair a on behalf of the respondents, however, 
objected to tbe admission of this document ak 
this belated stage on the ground that it would 
be highly prejudicial to the opposite-paity 
unless they are given a further opportunity to 
adduce rebutting evidence. He submitted that-' 
even if Dasaratb Singh’s piedecessot bad been 
recognised as a protected thekadar during 
Dewar s Settlement, such protection might have 
been withdrawn subsequently prior to Hamid’s^ 
Settlement and that had this document been 
proved in the trial Court they (Mr, Mohapatra's- 
olients) would have had an opportunity to- 
show how by subsequent events the effect 
of the entry in Dewar's Settlement has been 
practically removed. We are satisfied that Mr. 
Mobapatra's objection is based on good grounds. * 
To allow additional evidence at this stage would, 
involve a rehearing of the suit inasmuch as in 
fairness to the other side they should he given ; 
an opportunity to adduce rebutting evidence.' 
Moreover, we are not satisfied with tbe reasons 
given by Mr. Dube, for the failure of bis clients 
to prove Dewar's Settlement Khewat in tbs 
trial Court itself. As already pointed out the 
question about Dasaratb Singh’s protected' 
thekadar! status was one of the issues in the suit 
notwithstanding the guarded admission in the- 
pleadings. The plaintiffs were therefore bound to- 
adduce all possible evidence to prove this pro- 
ieoted status. In fact they proved tbe Ebewat of 
Hamid's Settlement (Ex. s). But for some in* 
explicable reason they did not care to prove the 
Ebewat of Dewar's Settlement. We have, there* 
fore, decided to reject the prayer for adduoingl 
additional evidence at this belated state. 

[ 11 ] Tbe third ground of attack of tbe sale 
depends on whether the ^amindar of Bampo^ 
is a Malguzar within the meaning of S. 

0. F. Land Revenue Act. The expression 'Mai*- 
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guzat* has been defined in ol. (9) of S. 4 of that 
Aol as follows: 

'* 'Malgaaat' roesns a person who, under the pro- 
^leiona of this Aot, has accepted , or U to be deemed to 
have aooeptea, the asseesmeot of a mahal, and loeludes 
his representatives and assigns, and also any person 
with whom a setttement has been made before this Aot 
oooifis Into force, and his representatives and assigns/' 

The expreaaion *mahar has aho been defined in 

oI. (7) of the eame seotion as follows: 

*Mahal means any looal area held under a separate 
engagement for the payment of the laod-revenue direot 
to Government, and includes also any looal area declar- 
ed, under the provieiona of this Aot, to be a mahal but 
doee not inolude a survey number." 

There is no definition of the expression ‘Zainin- 
dat’ nor does that expression appear in any of 
the proTisions of the 0. P. Land Revenue Act 
Doubtless in the Wcijib-ul-at's prepared by the 
Settlement OfiSaers under that Aot villages in 
Sambalpur were divided into Malguzari villages 
and Zamindari villages. But the Wajib^u^arz 
deals with other incidents of suoh villages and 
as regards assessment of land- revenue, oollec* 
tion of land- revenue and realisation of revenue 
by Malguzara from inferior proprietors etc., the 
Aot itself makes exhaustive provisions. The Aot 
does Dpt make any separate provision for a 
Zamindar as distinct from a Malguzar. The 
main difference between a Zamindar and a 
Malguzar will be clear from a perusal of chap. vi 
of Dewar's Settlement Report of 1906. Zamin- 
dara are bigger proprietors having an anoient 
historioal origin and the revenue they pay to the 
Government usually known as Takoli is gene, 
rally not based on full assessment due to various 
reasons. Their estates are impartible and not 
transferable except to a limited extent and eaoh 
estate is held by a Zamindar under the Govern- 
ment nnder separate terms. Malguzars appear 
to be recent creations. But for the purposes of 
the 0< P. Land Revenue Act there is no distinc- 
tion between a Zamindar and a Malguzar so far 
as the assessment of land revenue and realisation 
iOf land-revenue from inferior proprietors are 
oonoerned. The Zamindar also holds a 'mahal' 
under separate engagement for payment of 
land-revenue direot to Government’* and from a. 
mere oonetruction of cl. (9) of s. 4, 0. P. Land 
Bevenne Aot, he would come within the defini- 
tion of the expression ‘Malguzar*. Consequently 
9. U6, 0, P. Land Revenue Aot, which confers 
on a Malguzar a right to realise arrear of re- 
▼flnue due to him from an inferior proprietor 
With the help of the Deputy Commissioner would 
,ftpply to a Zamindar also. The Revenue ofifioials 
7^0 therefore justified in selling the property 
wider 8. 116 read with s. 94, 0. P- Land Be. 

▼edut Aot, 

how take up the second main point 
IwSitSlIy; Mr. Dube regarding the accrual of 
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right of oooupaDcy in the sir lands of the village 
by Dasarath Sicgh and hia oo-aharerg. The sale 
proslamation (Ex. o-l) makes it absolutely clear 
that the sale of the village was Pubjeot to the 
provisions of S. loe, 0. P. Land Revenue Act 
ihat section says that unlegs the Chief Gcm- 
missioner (in the present case the Board of 
Revenue) otherwise directs a purchaser of anv 
land sold for arrears of revenue due in reauecfe 
thereof acquires the proprietorship free of all 
leases, liens and other encumbrances. In the 
sale proclamation, however, certain encum 
brances wem specified and the pale was made 
subjecE to those encumbrance?. But c) fc) nf 
8* 108 further eaye; 

'Nothing in this section shall deprive any defaulcer 
whose property la sold of the rights in respect to big 
snHana conferred by any law for the time being In 

This section, therefore, makes a difference be 
tween leases, liena and other encumbrances on 
the one hand and the special rights over the eir 
lands conferred by any Jaw for the time beinc* 
in orce on tbe other. That law for the purpo=o 
of the present case will be found in s. 45 (B 
C. P. Tenancy Aot^ which says ; 

“NotwithetandiDg any agreement to the oontrarv and 
gave where sanction has been given under sub- f2l 
a proprietor who, after tbe comniencement of this Act 
temporarily or permanently loses (whether under deorea 
or order of a Civil Court or a Revenue- OfBoer or other- 
wise) or transfers big right to occupy sir land as a 
proprietor, shall at the date of such Joag or transfer 
become an occupancy tenant of that sir land, and the 
rent payable by him as such shall be the sum determined 
by the current settlement as the rental v.iue of .ulh 
and unless and until, an tbe appijeation of either 

^ Eevenu^ 

From a scrutiny of sub-g. (i) of g. 45 , c. P. 
Tenanoy Act, it follows that whsD a proprietor 
10309 hia proprietary right in the village by sale 
for arrears of revenue due thereon, on the same 
day ha gets occupancy right over hig sir lands‘ 
and the person who has newly acquired thei 
proprietary right from him ig entitled only to 
realisation of fair reat from him in respect of ^ 
those lauds. This occupancy right can be given 
up by him only on an application made by him 
to the Revenue Officials for transfer of hia sir 
lands without reservation of the right of occu 
pancy as provided in sub s. ( 2 ) of s 45 0 P ' 
Tenancy Act. That right cannot be extinguished 
by a decree even of a Revenue Court in view of 
the clear words of sub-s. ( 1 ) of s 45 0 P i 
Tenancy Act. Therefore when m the ’sale nro’ 
olamation of the village (ex. Q-i) it was exprea. 
sly stated that the sale was subject to the 
provisions of s, 103, 0. P. Land Revenue Act 
and when cl. ( 0 ) of that section saves tbe right 
which tbe defa ulting proprietor may have in 

l9 Act XI of 1898— Ed.] 
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L’jspecfc of his air landa by aay law for the time 
being in force it must follow that when the 
viliago Pandripathar was sold on 21-10-32 on 
the very same day Dasarath Singh acquired 
occupancy rights over his air lands by virtue of 
3 ub-s. {!) of 8. 46, C. P. Tenancy Aot. That 
occupancy right can be extinguished only on an 
application made by him under sub-3, (2) of 
b. 45, 0. P. Tenancy Act to the Revenue autho- 
cities. Admittedly this has not been done and 
imere conduct of Dasarath and his other co- 
sbarers in withdrawing the balance of the sale 
iproceed 3 , on 23-7-36 {vide Es. A- 2) will not 
!hav 0 the effect of extinguishing that right. An 
loccupancy right, once it has accrued, can be 
extinguished only in the manner provided in 
the C, P. Tenancy Act and not by mere rule of 
Usioppel based on subsequent conduct as proved 
I by EX. A.2. 

[13] Mr. Mobapatra on behalf of the respon- 
dents raised the following points in reply to this 
oontention. (i) The appellants w'ere not entitled 
to raise the question of applicability of S 45 (1), 
0. P. Tenancy Act, for the first time in the 
appellate Court; (ii) Dasarath Singh was not a 
proprietor within the meaning of B. 45 (l), 0. P. 
Tonacc/ Act and (iii) in any view of the case 
though Dasarath might have had occupancy 
rights in the air lands the plaintiffs are not hia 
GO sharers joint with him and consequently their 
suit must fail. 

[14] As regards the first point, though there 
is some force in the contention of Mr. Moha- 
Ipatra I think where a pure question of law 
'arises it is not open to him to object to the 
raising of that question for the first time in a 
first appeal. It is true that the pleadings do not 
show that the plaintiffs claimed occupancy right 
in respect of the sir lauds only under 3. 45 tl), 
0, P. Tenancy Act, and the lower Court's udg- 
ment also does not show that this point was 
pressed before the Court. But this is a pure 
question of law and in view of the clear terms 
of cl. (c) of s. 108, 0. P. Land Revenue Act, and 
8. 46 (i), 0. P. Tenancy Act I fail to see 
how any objection can be taken to it at the first 
appellate stage. The point wag raised clearly in 
the grounds of appeal (see para. 11) and there 
can be no question of any prejudice to any 
party. In the plaint, the relief asked for was 
the recovery of possesgion of the whole of village 
Pandripathar together with its sir and khud- 
kast lands. A list of the sir lands of the village 
was appended to the plaint. Thus recovery of 
possession of the sir lands was a portion of the 
relief sought, and if the plaintiff is entitled to 
that part of the relief by virtue of s. 46 (0, 
0. P, Tenancy Act, it may not ba proper to 
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deny him that relief merely because the legal 
basis on which it was claimed was not set forth 
in the plaint. 

[16] Next as to whether Dasarath Singh is a 
proprietor within the meaning of S. 46 (1), 
0. P. Tenancy Act I think the Kbewat (ex. a) 
furnishes a satisfactory answer. The expression 
'proprietor’ has not been fully defined either in 
the 0. P. Land Revenue Act or in the 0. P. 
Tenancy Act and the defiaition given in cl. (8) 
(a) of s. 4, C. P. Land Revenue Act being of an 
inclusive nature is not helpful. But Ss. 49, 50, 61 
and 108 and other sections of the 0. P. Land 
Revenue Act speak of 'superior proprietors and 
inferior proprietors' and they seem to indicate 
that the position of Dasarath Singh was that of 
an inferior proprietor. Moreover under S. 4 (1) 
(a), 0. P. Land Revenue Act, sir lands are the 
home -farm lands of a proprietor and when the 
Settlement authorities entered some lands as the 
sir lands of Dasarath Singh, (see Ex» 3) it 
necessarily follows that his status was recognised 
as that of a proprietor. 

[16] The third objection of Mr, Mobapatra 
requires some investigation of facts. In the 
plaint it was clearly stated that the plaintiffs 
were joint with Dasarath and other oo-sharers 
(defendants 4, 6 and 6) though the sir lands 
were being possessed by them separately for 
their maintenance. In the written statement of 
Dasarath Singh and bis other oo-sbarers (defen- 
dants 3, 4, 5 and 6) this statement about the 
jointness of the parties was admitted. Defen- 
dants 2 and 7 being stranger aaotion-purobasera 
were not in a position to affirm or deny this 
plea of jointness. But on the contrary from 
para, 2 of their written statement it would 
appear that they also admitted the jointness of 
the plaintiffs and defendants 3, 4, 6 and 6. In 
fact their main defence was that Dasarath fully 
represented the family in the revenue proceed- 
ings. The Government of Orissa doubtless pat 
the pUintiff to a proof of this fact and one of 
the issues raised was issue 12 which ran as 
follows : '' whether the statements made in 
paras. 2, 3 and 4 of the plaint are true”. The 
learned lower Oourt instead of giving a cleat 
finding on this issue refused to record any find- 
ing without giving reasons. Here 1 think the 
lower Court made a mistake. Perhaps he was 
somewhat misled by the confused language used 
in the issue. Whether defendants 3 , 4 , 6 and 6 
are joint or separate with the plaintiffs is of 
much importance both on the question of theit 
right to sue which was fully agitated in the 
lower Court and also on the question of the 
applioability of s. 45 (1) (a), 0. P. Tenancy Aot 
as I shall show presently. As this i) a firsb 
appeal I have thought it neoeseary to give a 
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BfipftrAtQ finding both from ihe plead logs as well 
M from the evidence recorded. From the plead- 
ings of the plaintifTs and tbp contesting defen- 
dants it is clear that the parties aimitted*tbeir 
joint statas. In the order-sheet dated 21-10-1932 
(Bz O-l) the Sub divisional Officer wrote that 
Mndgar Singh (defendant 4) wag joint with 
Abhiram (defendant 6), Lokanatb (defendant 5) 
and Dnrjodhan Singh (since dead) In the peti- 
^ tion for withdrawal of money dated J8.7-1936 
(Bx. A-2) defendants 3, 4, 6 and 6 jointly applied 
and withdrew the money. This shows clearly 
the jointness of defendants 3, i and 6, The 
plaintifia are none ehe but the sons and bro. 
thers of these defendants as will be clear from 
a perusal of the pedigree appended to the plaint. 
Pot instance plaintiffs 1, 2, 3 and 4 are brothers 
of defendant 4 and plaintiff 8 is the son of 
defendant 4. Plaintiffs 6 and 7 are sons of 
Dasaratb Singh and plaintiff 6 is the brother of 
defendant 6 and plaintiff 9 is the son of defen- 
dant 5. In fact defendants 3, 4, 5 and 6 are 
senior members of each of the branches of the 
original joint family and as they have been 
proved to be joint, their jointnesa with their 
own sons and brothers seems to be beyond ques- 
tion. The only witness to prove the jointess is 
P-W. 1, who though not expressly mentioning 
this fact, speaks throughout as if the whole pro. 
petty belonged to all of them, From the 
aforesaid evidence and pleadings I would, there- 
fore, bold that the plaintiffs and defendants 3,4,6 
and 6 are members of a joint family though each 
of the members is in separate possession of a 
small portion of the sir lands for maintenance 


as described in the Settlement Parch a (Ex. 3). 

[17] Therefore, though Dasarath Singh's name 
alone appears in the Kbewat as the proprietor 
of the village, from his own admission in his 
written statement it is clear that be was only 
representing the whole joint family. When he 
lost his pioprietorehip over the village by the 
Bale dated 21-10-193S he on behalf of the family 
acquired occupancy right over the sir lands on 
the same day and thb whole family ie, therefore, 
entitled to that right. In the present litigation 
It is unnecesaacy to oon&ider the rigbta of the 
members of the family as amongst theniBelves, 
l^his right of occupancy over the sir lands is 
not extingniehed by the sale and consequently 
the auction-purohasers (defendants 2 and 8) 


were not justified in dispossessing Dasaratb 
Bingb 'and bis oo-sharers from their air lands. 
Ail that they are entitled to is the right to get a 
fefr: rent fixed for such lands and to realise the 


r4ift|l]i4AB regards ihe khudkast lands, bow* 
ev^r^aOi.Bpecial right can accrue to Dasaratb 
nfld?lfii^.Bhm!era after the sale and consequently 


the auction. purchaser {defendant 2) wag entitled 
to full posseggion. 

[19] I would, thorefore, allow the appeal to 
the following limited extent only It should bo 
declared that plaintiffs and defendants .9, 4, fi 
and 6 acquired oooupancy rights over the sir 
lands of village Pandripatbar ag described in 
schedule *a' to the plaint from 21. 10-1932 by 
virtue of sub-s. (i) of g. 45, C, P. Tenancy Act. 
and the auction-purchaser Mangal Mistri and 
his vendee defsndunt 8 acquired only the right 
to realise rent from those sir landg after it is 
fixed by a Revenue Officer as provided in that 
sub-BeotioD. Plaintiffs and defendants 3, 4, 6 
and 6 are, therefore, entitled to rt cover actual 
poBseaeion of those lands only, Their claim in 
respect of the khudkast lands and in rfspect of 
the proprietary right in the whole village is not 
maintainable and is acordingly dismiseed. 

[20] As there hag been partial suecegg of both 
the parties, each party will bear ita own coats 
both in the lower Court and in this appeal. The 
appeal against the Government of Orissa is 
diemigsed with costa and the plaintiffs should 
pay costa to the Government both in the lower 
Court and in this appeal. 

[21] Jagannadhadas J I agree. 

Appeal partly aUoived. 

A, I. R. (38) 1951 Orissa 101 [C.N. 31.] 
Ray C. J. and Narasimham J. 

Daha Bagarti and others — Appellants v. 
Mukunda Khamari and another — Eespon. 
dents* 

Second Appeal No. 62 o£ 1949, D/- 12-10 1950. 

(a) Sonepur State Cede (Vol. I), Bhumi Bidhi 
Rules (Corrected upto Aug. 1939), Rr, 22 and 23 — 
Transfer of occupancy holding without consent of 
Gountia — Validity of transfer — Rights of trans- 
feree— Tenancy Laws — Orissa Tenancy Act (II [2] 
of 1913), S. 31. 

Occupancy holdinge are not inalienable, but are 
alienable under limited aud spedibed circumstance?, 
namely, for reasonable cause, as defined in note (1) to 
Cl. (b) of R. 22. If such reasonable cause existB, the 
other deficiencies of validating oircumstances, such as, 
consent, signature of Gountia or certificate by tho 
Revenue Department as to its fitness, can be removed 
on the mere asking for it. On the whole, till the tranE- 
aettOD is eet aside for ab.'ence of such reasonable cause 
in a suit at the instance of either the Gountia or tho 
successor of an occupancy tenant or till bo declared by 
the Revenue Department in a proceeding epeeitlcally 
drawn up for the purposee and carried on In the pre- 
eenca of the transferor the transferee and the person 
entitled to avoid a transfer, the transaction binds tbe 
whole world inclDding the parties or privies to it. This 
right of avoidance is exercisable by a suit within the 
period of limitation of two years, even though the 
person entitled to eue, be a minor at tbe time fixed for 
instituting the suit. Gountia cannot avoid the transac- 
tion by accepting a surrender from the occupancy 
tenant and entering upon tbe land, 'The transferor 
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liaviDg TeprcseotC'^ to tbs traoifcrsQ that tbBro was 
vGasonable causo foi* the sale, be cannot bs allowed to 
avoid it on tbe ground tb it be bad no right to transfer. 
Kubsoguf-nt transferee wbo derives bis titlo from tbo 
occupanev t nant t lands oa no belter footing. Siotply 
because a pneeii? o£ snereudor to tbe Gountia and 
settlement by tbe latter bag been gone into, would not 
improve tbeit poei ion, Gounlia loo cannot enter upon 
tbe lands on tlie mere fact that tbe recorded tenant baa 
transferred it. He must, In C 'Urt, establiab that the 
transfer is voidable at b:s instance and is avoided. It 
it is not avoided w tbin tbe period of two years, the 
transfer becomes binding against tbe persona entitled 
to avoid it, or persona deriving title through them. 
The fact that the transferee bas not applied within 6 
months for mutation under K. 23 (2) doci not affect 
the character and atatuj of his purchaser so far as bis 
relationship with bis traceferor and the Gounlia is 
concernen. [Paras 6 and 7J 

(b) Administration of Orissa States Order (1948), 
Ss 10, 12 — Eltect — Tenancy Laws regarding 
transfer of occupancy holding already in force, 
how far aitected by Order — ■ Pending suits— Law 
governing — Sonepur State Code (Vol, I), Bhumi 
Bidbi Rules, 

Af ler the integration of Sonepur State Into the Pro- 
viccf' of Orisaa, the Bhumi-bidhi stands m'^dified by 
&. 10 of the Adminl-tratioo of Orleea State Order 1949. 
While allowing the tenancy laws in force in any cf the 
Orisra States prior to the comraenoment of the order to 
continue, it provides that it shall continue to remain 
in force subject to the provisions of thie Order. There- 
fore, so muib of it as Interferes with tbe very transfer 
of an occupancy bolding is no longer a good law. 

[Para 9] 

Suits pending on 31-12.1947 must be decided in 
accordance with tbe laws continued in force under aub* 
para, (b) of para. 4 of S. 12 of tbe Order. This means 
that the occupancy bolding which is the subject-matter 
of such suit shall be taken to be one free to be trans- 
ferred in an ordinary manner. [Para 10] 

Q. O. Das —for Ap'pellanU', Q. K, Misra -^for 
UespondenU. 

Ray C. J. — This is an appeal by defendant S 
in a suit for recovery of poaseesion of certain 
lands appertaining to raipati holding No. 70 of 
mouza Sahala, described in all material details 
in a schedule attached to the plaint. 

[2] Dafendanb 1 was the owner of the said 
lands, He transferred them on 23 4-1941 by a 
sale deed to the plaintiff for consideration. The 
plaintiff stepped into possession of tbe said lands 
along with other lands similarly sold to him by 
defendant 1 aforesaid. Defendant 1 later gave 
tbe same lands to defendant 2 who bas since taken 
pos tesaioD thereof and inspite of repeated demands 
did not give it up. The suit was contested by 
both defendants 1 and 2. Tbe present contest 
mainly centres round the priority of title of 
either the plaintiff or defendant 2. Defendant 2*s 
case is that defendant 1 and his son surrendered 
the suit lauds to Lambardar Gountia on 30-5* 
1941 who, in his turn, on 31-6.1941 for considera- 
tion settled the suit lands and other lands with 
this defendant and that ever since, be has been 
in possession of the same. The trial Court had 
dismissed the plaintiff’s suit. The learned lower 
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appellate Court reversed the trial Court’s decree 
and decreed tbe suit granting him reliefs of 
declaration of title and restoration of possession. 
The alleged deed of surrender is £x. a and the 
deed of settlement for the raipati patta in 
favour cf defendant 2 is EX. B. The dispute, 
whether tbe suit lands form the subject-matter 
of transfer in tbe sale deed Ex. 1, bas been at 
rest in the learned lower appellate Court who 
finds : 

“In these oiroumBtanoes, there cannot be any manner 
of doubt that suit lands which are known as PanhelA£ 
as aisO B-t Afahul At bad bsen sold by defendant 1 to 
plaintifl under Ex, 1, the sale deed.*' 

The contention relating to this has not been 
reiterated before us in the second appeal. 

[3] The fact that the plaintiff got possession 
in pursuance of tbe sale deed in his favour, has 
also been set at rest and bas not been agitated 
at the bar. The learned lower appellate Court 
observes : 

*T find therefore that plaiutifi purchased tbe suit 
lands and other lands from defendant 1 under Ex. 1, 
tbe sale deed and was in poaeesBion of tbe suit lands 
for about a year and sub-equently he was dispossessed 
from the same by defendant 2,** 

[4] The next question that remains to be 
determined is whether the sale perfortned by 
execution and delivery of Ex. I for consideration 
accompanied with making over possession to the 
plaintiff, is binding against tbe contesting defen- 
dants. Admittedly, at tbe time of this transao- 
tion, tbe law governing was tbe Rules known as 
"Sonepur State Code, vol. i. The Bhumi bidhi”, 
(oorceoted up to August, 1939). The relevant 
rules or Faras. are 32 and 23. Aocoiding to B. 32 
(b), an occupancy tenant may transfer his hold- 
ing by a written deed of conveyance to a person 
who is bis next heir according to law. If, 
however, any transfer, either of tbe whole or 
part of his holding, by sale or mortgage, be made 
for reasonable cause by the occupanoy tenant, it 
shall have to be done by executing a regular 
deed of conveyance on a properly stamped, paper. 
Tbe deed aforesaid shall not be valid in law if 
in addition to at least two witnesses to the deed 
tbe Gountia does not sign his name by way of 
giving bis consent to the traasaction. No trans- 
fer by way of gift or dowry is allowed to be 
made by the occupanoy tenant. 

Note — (i) Tbe reasonable oause mentioned in 
tbe section denotes — need for paying off right- 
fully incurred debts for reasonable expenditnre 
for household management and for expenses 
necessary to conduct agricultural operations. 

Note — (2) The occupancy tenant desiring to 
part with a portion of his bolding by sale or 
desiring to mortgage a portion of bis bolding 
shall have to obtain the sanction of the Baler 
through tbe Bevenue Department that the hotd- 
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tDg may ba sub-divided with saparatG sucvey 
ttumbeca as desired by the teriaut. 

Note — (3) If the holder of the village deolineB 
'to sign bis natne on the deed aforesaid by way 
of giving oonseut, the oooupanoy tenant may 
move the Huler through the Revenue Depart- 
ment by ehowing the reaeon^bleness of the 
traesfec for obtaining the validating signature 
And the Ruler on being aatiahed with the reason- 
ableness of the transaotion may pass the order 
that the deed in question is 6t to be validated; 
the ocoupanoy tenant by obtaining a oertified 
oopy thereof may attach the copy to the deed to 
make the transaction valid. 

Note — ( 4 ) It has been provided that to make 
the deed of transfer mentioned in this section 
valid the signature of the village holder by way 
of consent is necessary, The village holder shall 
not demand more than ten per cent, of the consi. 
deration money for giving his consent. It is 
-contended that the present deed of conveyance 
in favour of the plaintiff, which does not contain' 
the signature of the Gountia Uhe village bolder) 
by way of giving his consent to tbs transaction, 
is invalid and confers no title on the plaintiff and 
that the plaintiff cannot recover possession from 
the defendant without proving a superior title. 
The validity of the learned lower appellate 
<3ourt*a judgment is challenged on the ground 
that he is in error in applying the rule of limita- 
tion provided for in 8 . 23, as such a rule is not 
€hvailable to the plaintiff. 

[ 5 ] The crux of the question, iherefore, is if 
the sale deed without Gouutia’s signature or 
•consent is void ah initio or if it is merely a 
■defeoti A defect curable by any other means. 
Note (3) above makes it clear that the godeo- 
quence of the absence of such a signature can be 
avoided by moving the Ruler through the Revenue 
Department and by obtaining a ruling that the 
transaotioD wae supported by reasonable cause 
and was a ht one to be validated. Secondly, 
according to sub-s, ( 2 ) of 8. 23i any transferee 
under a transaction which does not fulfil the 
requirements of s. S2, may apply according to 
general rules for mutation within six months by 
serving notices througli^he Revenue Department 
un the Gountia, on the transferring occupancy 
tenant and on such a person who would have 
been the next successor of the transferring occu- 
pancy tenant, for mutation of his name. The 
tniliation of this proceeding shall afford the 
parties concerned a fresh opportunity for exa- 
mination of the validity of the transaction- in 
4usoordance with which a fresh proceeding shall 
ihen be drawn up in the Revenue Department. 
^hCKBevenue authority shall be the final arbiter 

the transact jon is illegal. On such 
t^Ptdlhgiithe person concerned shall be liable to 


bo evicted forthwith and a newoooupaDoy tenant 
shall be settled on tbo holding in question with 
the sanction of tho Ruler. 

[6] If it was intended by the law making 
authoriiy that a transaction of sate gone into in 
accordance with the formalities prescriled in 
S. 22 (b), apart from Gountia’s Eignature by 
way of oonsent, was void ab initio, nothing 
should have been simpler for it to say so. That 
it is noi^ void ab initio, is justified by the fact 
that the right to avoid the transaction of sale 
or inortgage on ground of its illegality is limited 
to either the Gcuntia or the heir or successor of 
the oooupancy tenant. This right of avoidance 
is exercisable by a suit within the period of 
limitation of two years, it having been said in 
sab-8. ( 2 ) of 3 . 23 that the institution of such a 
suit {suit for avoiding an illegal transaction) 
shall be barred by limitation (after two years) 
even though the person entitled to sue, be ai 
minor at the time fixed for instituting the suit.^ 
The words “avoid'\ "entitled to sue** and a 
specific and express provision in the body of 
a. 23 limiting the power of avoidance to the heir 
or successor of occupancy tenant or the Gountia, 
make it clear that none of them can lake the 
law into their own hands and forcibly dispos. 
sess a person holding under such “an illegal” 
transaction, 

[ 7 ] A comprehensive view of the entire law 
contained in the Bhumi-bidhi* conveys to my 
mind that occupancy holdings are not inalien- 
able, but are alienable under limited and speci- 
fied circa matances, namely, for reasonable cause, 
which according to note (l) to ol, (b) of S, 22, 
means, 

“need for paying oS rightfully incurred debts, for 
reasonable expenditure, tor bousehold management and 
for expeneea necessary to conduct agricultural opera* 
tiona.” 

If such reasonable cause exisbe, the other defici- 
encies of validating oiroumstances, such as, 
consent signature of Gountia or certificate by 
the Revenue Department aa to its fitness, can be 
removed on the mere asking for it. On the whole, 
till the transaction is set aelde for absence of 
such reasonable cause in a suit at the instance 
of either the Gountia or the successor of an 
occupancy tenant or till so declared by the 
Revenue Department in a proceeding specifically 
drawn up for the parposes and carried. on in the 
presence of the transferor, the transferee and 
the person entitled to avoid a transfer, the trans- 
aotion binds the whole world including the 
parties or privies to it. Gountia cannot avoid 
the transaction by accepting a surrender from 
the oocupaocy tenant and entering upon the 
land. To permit him to do so would amount to 
setting the law providing the sole means oi 
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avoidance at naught. The Gountia, far less the 
occupancy tou ant’s successor cannot be judges 
of their own cause, until it is declared in Court 
or by the sole arbiter, namely, the Ruler that 
reasonable cause did not exist for the sale or 
mortgage, nor can challenge it and entitle him- 
self on its mere assertion, to dispossess the 
transferee. Defendant 1, the transferor, having 
represented to the plaintiff transferee that there 
was reasonable cause for the sale, he cannot be 
allowed to avoid it on the ground that he had 
no right to transfer. His right to transfer ia 
there, but is restricted in the sense that it ia 
exercisable only whtn reasonable cause dedned 
in note (i) of 8. 22 (b) exists. Defendant S who 
derives hia title from defendant i stands on no 
batter footing. Simply because a process of 
surrender to the Gountia and settlement by the 
latter has been gone into, would not improve 
their position. Gountia too cannot enter into the 
lands on the mere fact that the recorded tenant 
has transferred it. He must, in Court, establish 
that the transfer is voidable at his instance and 
is avoided. In this view of the matter, I would 
hold that the learned Subordinate Judge in 
appeal decided rightly in favour of the plaintiff. 
It may be noted that for him to say that two 
years period of limitation having passed, the 
transaction was not challengeable by the Gountia 
or the successor of the occupancy tenant, did not 
amount to grant to the plaintiff a decree by 
applying the rule of limitation. What he meant 
to decide was that only persons entitled to avoid 
and that by a suit to be instituted within two 
years, having failed to do so, the transaction 
became binding against them as well. Thus be 
4110618 the contention of defendant 2 that be 
derives hia title from the Gountia, It may- be 
noted that under sub-s. (g) of 3. 33 the Revenue 
Department had been made the sole arbiter after 
the expiry of the period of limitation of two 
years for avoidance of the transaction by the 
Gountia or the successor. They are not bound 
by any rule of limitation, The transferee is, no 
doubt, required under the said sub-section to 
apply mutation of his name within six^months 
from the date of the transaction. But that is a 
matter between him and the Revenue Depart- 
ment. The latter may condone the delay when 
they are satisfied with the reasons, that the 
period of six months has passed, does not 
affect the character and status of the plaintiff's 
purchase, so far as it governs the relationship 
between him and the defendants. 

[a] Mr. G. G. Das has urged that non-oom. 
pliance with tb? forms prescribed for effecting 
sale of an oooupanoy holding to a person other 
than the ooonparioy tenant’s next heir accord- 
ing to law, 0 . . be compared to non registration 


of a compulsorily registrable deed of conve- 
yance for the purpose of determining their con- 
sequences on affectation or otherwise of the titlo 
by the transfer. 1 cannot accede to this conten- 
tion. As I have already shown, by reference to 
the various provisions in the two 39. 22 and 23' 
of the Code of Sonepur, the formalities prescrib- 
ed there are divided into two olasees. The irre- 
gularity of not obtaining Gountia’s consent as a 
formality is a curable one. His consent is obtain- 
able on payment of lo per cent, of the oonside- 
ration money. On his failure to grant it, a 
certificate could be granted by the Revenue- 
Department. This cannot be compared with the 
compulsory nature of registration under the 
Registration Act I should say that if the deed 
is not on a properly stamped paper aud is not 
attested by two witnesses, it would be an invalid- 
document which would not effect the transfer of 
title as between the transferor and the trans- 
feree. On the contrary, transfers without Goun- 
tia’s consent, can be compared to transfers of 
occupancy holdings, without the consent of the- 
landlord or proprietor under 8. 31 of the pre- 
amendment, Orissa Tenancy Act. Such trans- 
fers, though not valid and binding against the- 
landlord for purposes of proceedings for reali- 
sation of rent, were always considered to b& 
binding against the transferor and his succes- 
sors- in-interest. I do not think that in the cir- 
cumstances of this case a different view can be' 
taken. It is contended by Mr. G. K. Misra, the- 
learned counsel for the respondent that since 
after the integration of the States including the- 
Sonepur State into the province of Orissa, as it 
then was, ocoupanoy holdings have become 
freely transferable. He relies upon 9. 10, Ad- 
ministration of Orissa States Order, I9i8. The 
section provides (so much of it as is material' 
for our purposes), 

“NotwithstaacliDg anything contained intheTenanoy 
laws of tho States as continued in force under snb' 
para, (b) of Para. 4 an occupancy tenant shall be 
entitled — (i) to freely transfer his bolding subject to the 
restriction that no transfer of a holding from a member 
of an aboriginal tribe to a member of a non -aboriginal’ 
tribe ehall be valid unksB such transfer ia made with- 

the previous sanction of the Sub- Divisional Magistrate- 
concerned.*' • 

Sub- para, (b) of Para. 4 reads: 

“aa respects to those matters whioh are not covered by 
the enactments applied to the Orieaa States under sub* 
para, (a), all Laws in force in any of the Orlesa State? 
prior to the commencement of this Order, whether 
BUbstantiva or procednral and whether based onoustom 
and usage or statutes, shall, subject to the provisions of 
this Order, continue to remain in foroe until altered or 
amended by an Order under the Extra- Fro vinoiftl 
Jurisdiction Act, 1947 (XLVII [47] of 1947).’* 

[9] According to this paragraph, the Bhumi-. 
bidhi should stand modified by s. 10 of tbel 
Order already quoted. While allowing the tan-f 
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aaoy laws in force in any of the Orissa States 
prior to the oommenoement of the Order to 
OontinuGi it provides that it shall oontinue to 
remain in force subject to the provisions of this 
Order. Therefore, so much of it as interferes 
with the very transfer of an occupancy holding 
is no longer a good law. 

flOl The question arises whether it is retros- 
peotive in its operation. Regarding that our at- 
tention is drawn to the proviso to cl. (o) of s. 12 
of the Order. The proviso reads : 

“That the law to be followed by booIi Courts 
lhall be the law applied or ooutinued in force under 
Para. 4,*’ 

The laws applied are those contained in schedule 
of the Order and dealt with in sub-para, (a) of 
para, 4 and the laws continued in force are those 
referred to in sub-para, (b). As has already 
been shown, the laws in force either under the 
statute or under custom or under any rule 
should continue in force subject to the provisions 
of the order. Therefore, laws continued in foice 
under Para. 4, within the meaning of the pro- 
viso, should be the laws in force prior to the 
commencement of the Order subject to the varia- 
tions introduced into it by this Order. Sub-para- 
graph (o) enumerates the proceedings in which 
such laws have to be followed. The sub-para, 
graph says, 

'‘all appeals, muiou petitiona and other proceedinge 
that were pending before any civil criminal or revenue 
Coart on 31.12-1947, abaJl be beacd and dispoBed of by 
the appropriate civil, criminal or revenue Court coneti- 
tnted or continued by or under this Order and exeicis- 
Ing jnriediotion which, as far as may be, correepouds to 
the jurisdiotion cf the Coart before which such appeals 
and petitions were 61ed and such proceedings were 
oommenoed." 


and according to the proviso, such Court in 
dealing with such appeals or proceedings etc. 
should follow the laws continued in force under 
Fara. 4. This suit, at some stage or other, was a 
pending one on Sl-lS.1947 and it must, therefore, 
be decided in accordance with the laws continued 
in force under sub-para, jtb) of pars. 4- This 
means that the occupancy bolding which is the 
Subject-matter of this appeal ehall be taken to 
be one free to be transferred in an ordinary 
manner. The question of registration of the 
document does not arise as the consideration for 
iHe sale is less than bs. 100 and it was accom- 
pauied with delivery of possession. 

In the premises aforesaid, 1 am clear in 
my^pind that the appeal has been rightly deoid* 
the learned lower appellate Court. 

II ,1 would, therefore, dismiss the appeal 
l^ibe the suit with costs threughoot, 

msimha^n — I agree, 
f ’ Appeal dismmed , 
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FULL BENCH 

Jagannadhadas, Panigrahi and Nara- 

SIMHAM JJ. 

Krishna Chandra Misra — Appellant v 
Sushila Mit ra — Respondent 

A. F. A. 0. No. 42 of 1948, D/- 3 11-1950. 

(a) Houses and Rents — Orissa House Rent Con- 
trol Act(V [5] of 1947), S. 1 (4)— Notil'cation under 
—Extension of Act- Validity (Constitutional Law 
— Delegated legislation}. 

Per PuH Bcnch.~~The exten-ion of the Orissa House 
Bent Control Act, 1947 for a period of one year from 
21-3-1950 by Orissa Goveroment Notfn. No. 2080 Dev. 
D/- 25-2-50 issued under 8. 1 (4) of the Act amounts to 
exercise of delegated legislative power and as sueb is 
ultra uirrs and therefore the said Act is no longer 
validly in operation in Ortsea: A- 1. R. (36) 1949 F. C. 
175, Foil, [Paras 4, 31 and 41) 

(b) Civil P. C. (1908), S. 100 — New plea — Plea 

not raised in lower Courts — Plea depending on 
further investigation of facts— Plea cannot be allow- 
ed to be raised for first lime in second appeal — 
(PerteJ.;. [Para 6) 

' Anno. C. P. C., Ss. 100 & 101 N. 55. 

(c) Houses and Rents — Orissa House Rent 
Control Act (V [5] of 1947), Ss, 5 and 13— Scope- 
Permission under S. 13 if should be in addition to 
exemption order under S. 5. 

Per Das and NarsimJiavi JJ., Panigrahi J. dissent- 
ifig — The word ‘ptoceoding’ in S. 13 U wide enough to 
cover ‘execution proceeding.’ [PataB 11, 47] 

The use of the word ‘tenant’ in 9. 13 must be meant 
to refer to an ex- tenant. [Para 13] 

An order for exemption under S. 5 cannot obviate 
the neeesaity for obtaining permission under S. 13, The 
requirement of S. 13 is in addition to the exemption 
contemplated by S. 5 and applies equally to a euit as 
well as an execution proceeding for eviction of tenant. 
It applies to month to month tenancies contemplated 
by S. 5, in respect of which a previous applioation for 
^exemptioh would be necessary, that is to say, it does 
'not apply to proceedings for eviction for non-payment 
of ‘ rent or breaehoa of oondUioDs of tenancy which do 
not fait within the prohibition of S. 5 (a), 

[Paras 16 and 49] 

Section 13 can be construed as requiring tbe permis- 
BioD either for a suit or for a proceeding by reading tbe 
word ‘or’ disjunctively and not as necessarily requiring 
a permission at every stage. [Paras 15, 50] 

Pet Panigrahi J. —The two sections must be read ag 
mutually exclusive and as applioable to two different 
sets of oircumBtancea. To bold that an exemption order, 
aa well as a certificate to sue, would be required in the 
game case would be unreasonable, [Para 34] 

The clause beginning with the words “in which tbe 
ground apecified in the second proviso to el, (b) of S. 5 
has beet' taken as a ground for such eviction" in 8. 13 
governs both suit and proceeding, and the application 
of 3. 13 should be restricted only to thoBB proceedings 
initiated in areas after the Act was subsequeotly ex- 
tended to those ^reae, and not to thoge areas in which 
tbe order or Ordinance had already been applied before. 

(Para 36] 

(d) Houses and Rents— Orissa House Rent Con- 
trol Act (V [5] of 1947), S. 13— Permission under i& 
condition precedent to institution of proceeding. 

Per Dae J . — Section 13 is mandatory and it pro- 
hibits a Court from entertaining a suit or proceeding 
unless the aonditfons are satisfied. The requirement as 
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to poroiUgion is a condition precedent for the filin'* of 
the suit or proceodinp; Itself and the dociiment constitu- 
ting the proof of such permission has to be produced 
along with the in-titution of proceedintr. The word 
‘entertain’ connotes the etage of taking cognisance of 
the proceeding riitber than the stage of granting relief. 

[Para 16] 

fe) Interpretation ot Statutes — Retrospective 
operation. 

Per Pani'jralii J. — Statutes should be interpreted, 
if possible, to as to respect vested rights. It is not to be 
presu^neJ that intorfer-nco with existing rights is 
intended by the Legislature, and if a statute be ambi- 
guous the Court should lean to the interpretation which 
would Euppori existing rights. In the absence of any- 
thing in an Act t) show that it is to have retcospeotive 
operation, it cannot be so conetrued as to have the 
efiect of altering the law applicacle to a claim in litiga- 
tion at the time when the Act is passed. [Para 24] 

Anno, C. P. C., Pre. N. 3. 

<£) Houses and Rents — Orissa House Rent Con- 
trol Act (V [5] ot 1947), S 13 —Section if retrospec- 
tive and applies to pending proceedings — Orissa 
House Rent Control Ordinance, 1946, S. 13, 

Per Panigrahi J. — Neither the Ordinance of 1946 
nor I he Act of 1947 has any retrospective eScct on 
pending proceedings or on the deciee for eviction 
obtained when the House Rent Control Order of 
1942 was in force. The language of S. 13 contemp- 
lates suits or proceedings that are to be filed in future 
and the section ia prosuective in its operation. It does 
not rei^uire a decree- holder who is proceeding with bis 
execution to witndraw bis exeoution and obtain a 
certificate and again start execution afresh. 

[Paras 24 & 25] 

Per Nar&imliam J : Though the Act cannot ba said 
to apply to pending proceedings it must be held to 
apply to execution cases filed after itj commencement, 
and thereby aflect decrees passed prior to Us com- 
mencement. By a. 13 the Legislature baa deli- 
berately iuterfered with a decree passed prior to the 
commenooment of the Act, [Para 48] 

(g) Interpretation of Statutes — Proviso— Re- 
pealing statute, 

]?6T Panigrahi Jt A, proviso in a repealing statute 
“except as to acts done under it” will operate to 
preserve to parties all rights if the action is brought 
before the repealing statute passes, [Para 27] 

Anno. C. P. C., Pre N. 14, 

(h) Houses and Rents — Orissa House Rent 
Control Act (V [5] of 1947), Ss. 13 and 20 -Decree 
lor ejectment passed when Orissa House Rent 
Control Order, 1942 was in force — Execution filed 
alter commencement of 1947 Act without permit 
required under S, 13 — Maintainability— Law ap- 
plicable— Orissa House Rent Control Ordinance 
(1946), Ss. 13 and 18- 

A decree for ejectment of a tenant was obtained 
fitter an exemption order under S. 4 of the OrisEa 
House Rent Conttol Order, 1942, was obtained. When 
the execution of the decree was pending the Order of 
1942 wag repealed and replaced by Ordinance of 1946 
which in its turn wag repealid and replaced by the 
Act of 1947 which came into force on 3-6-1947, The 
execution was disiniased on 7-5*1947 and the decree- 
holder filed a second execution application on 10-5- 
1947. The jndgment-debtor objected that the execu- 
tion was not maintainable ns the permit required by 
S, 13 of the Act of 1947 waa not obtained^ 

Held (Per Das and Narsimhavi JJ.^ Panigrahi J. 
■disscnftMff) that ihe law applicable to the exeoution 
*PphcaUon was the Act of 19i7 and not the 1942 

rder and therefore, the executlOQ was not maintain- 


able for want of permission af the Rent Oontroller 
under S. 13 of the Act of 1947, [Para 17] 

Per Panigrahi Ji That the Act of 1947 did not in 
any way afiect the decree-holder's right to execute the 
decree which was saved by 3 20 of the Act ot 1947 
and by S. 18 of the Ordinance of 1946. [Para 29] 

(i) Houses and Rents— Orissa House Rent Con- 
trol Act (V [5] of 1947), S. 21— Expiry of Act- 
Effect on pending proceeding — Liability, meaning 
of. 

Par Das and Nar&imham JJ: The Act waa purely 
a temporary Act and the efieot of expiry of auch 
temporary Act on pending proceedings is essentially 
a matter of construotlon. 

The expression ‘liability' In S 21 (b) of the 4^4 
must necesgarily be other than the penalty oonlem* 
plated by the Act. It would include the liability to 
have the execution case dismissed for want of proper 
permit ae required by E. 13 and therefore that liabiUty 
would continue by virtue of 8. 21 not withetan ding 
the expiry ot the Act. [Faias 6, 42] 

Per Panigrahi J : After the expiration of a statute, 
in the absence of a provision to the contrary, no 
proceedings can be taken on it and proceedings already 
taken ipso f acto determine. Section 21 does not save 
the expiration ot the Act and the only conaequenoo 
is that the objeotioQ proceedings started by the 
judgment-debtor as to the maintainabiiity of the exeou* 
tion by reason of bar under S. 13 ipso faeio termi- 
nates with the Act. [Para 37] 

(i) Civil P. C. (1908), S. 107 and 0.41, R. 33 — 
Power of appellate Court to take notice of sub- 
sequent events. 

Per Panigrahi J ; The appellate Court U entitled 
to take into account even acts and events which have 
come into existence after the decree appealed against 
and decide the appeal on that basis. [Para 32] 

Thus, where an application for exeoution of a decree 
for ejectment of a tenant is not maintainable accord- 
ing to 6. 13, Orissa House Rent Control Act, 1947, 
which is the law in force at the time of filing of the 
exeoution and the Act has expired and is no longer 
in force when the appeal in (be case is pending, the 
appellate Court will take notice of this fact and grant 
relief to the decree-holder irrespective of the fact 
whether the decision ot the trial Court is correct or 
not, [Para 32] 

Anno. C. P, 0. 0. 41, R. 27, N. 16; 0, 41, R, 33 N. 4. 

B. N. Dfts, M. S. RaOi Q. B. Mohanty., S, C. Gha- 
hrabarty and B, K. Das —for Appellant', L. K, 
Das Gupta — for Eespondont* 

Drs j. — T his appeal arises in exsouMon of a 
desrea for eiootment obtained by the rospondent 
against the appellant, in respeot of a bouse 
situated in the town of Cuttack, The respon- 
dent is admittedly the owner of the house. The 
appellant waa occupying the house on a month- 
ly tenancy under her. During the time when 
the House Ksnt Control Order of 1912 was in 
force, she obtained from the House Oontroller, 
an order dated 15-8 44 exempting her from the 
operation of 8. 4 thereof. On 13-9-44, she gave 
the tenant a natioe, requiring him to vacate the 
premises by 1. to. 44 and also calling upon him 
to pay up the arrears of rent by then due. She 
filed a suit for ejectment O. S. No. 7l/46 on 
26-2-1945 and obtained a decree on i7.l2-1946* 
She proceeded to execute the decree by exeon- 
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tion case no. 33o/d6 filel on 30.i.i9i6 whioh was 
^6joarned from timo to tims by arcangeoient 
bstWQBii the parties and was ultimately dis* 
missed tor default on 7>6-i9i7. On 10.&<1947, 
the deorea-holder respondent filed a fresh exe- 
cution aase, namely, E. o. no. 947/47.Tlie judg. 
mentdebtoi raised the objeotlon that without 
a permission in writing by the Rent Controller 
under 8. 13, House Rent Control Aot of 1947, 
for the filing o! the execution proceedings the 
same was inoompetent. This objection was 
overruled by both the lower Courts and hence 
ibis appeal by the appellant judgment- debtor. 

[s] As already mentioned, at the date wbfn 
’the respondent obtained the order of exemption, 
■dated 15 8.1944, and took farther steps based 
tihereon, and obtained her decree for ejeotoaent 
on 17'12.1946, it was the House Rent Control 
Order of 1943 that was in force. This was 


flnpetsflded by the Housa Rent Control Ordi- 
nance of 194$, which came into operation on 
30-9.1946. This, in turn, was repealed by the 
House Rent Control Aot of 1947, whioh came 
into operation on 21.3-1947. It is not disputed 
^hafc these various statutory enactments relat. 
ing to house rent control were Buooessively 
in force in the town of Oatiaok without a 
break. The Ordinance and the Act re-enacted 
all the provisions of the House Rent Control 
Order with certain additions and modifications. 
One of such additions is the present 8. 13, 
House Bent Control Aot which finds a place in 
the House Rent Control Ordinance of 1946 as 
well as in the Act of 1947. This new section 
was not in operation by the time the let E. o. 
NO. 330/46 was filed on 30-4-1946, but came into 
operation by the time the second B. 0. no. 247/ 
47, was filed on 10.6-1947. It ie accordingly 
contended by learned counsel for the appellant 
I / -that the present execution application is iu- 


oompetent. 

[8] In the course of the arguments on this 
question, it has been brought to our notice that 
the orginal term of three years of the House 



Bent Control Act of 1947 had expired by 21 3- 
1930^ and that the life of the Aot purports to 
have been extended for one year with effect 
itom that date by Goveipment Notfn. No. 2030- 
pev*, dated 35-2.1960. This notification was 
iSjiaed, in exercise of the power of the Frovin- 
qialjGioveED meat under enb-s. ( 4 ) of s. l. House 
Control Act which provides that : 

. , -4 Provlnoiftl Government may, from time to 
hotifieatlon extend the oontinuftnoe of this 
“^|irfia'fatther period or periods not exceeding In 

two years, If in their opinion it is expe- 

decision of the Federal Court re- 
tindta NOiih v. Pvcviiico of Dihatf 
has : (A. I. a. ( 86 ) 1949 f. 0. 175: 


60 Cr. L. j, 897), has been licoiigbt to our notice 
in which it has been held that such a power of 
extension of the life of nn Act by a notification 
by Government is ultra vires the Provincial 
Legislature. The Question has accordingly been 
raised that the House Rent Control Act of 1947 
is DO longer validly in force to enable the 
appellant to rely on the same. As this raised a 
serious question relating to the valid contiou- 
ance in operation of the House Rent Control 
Act of 19 47, we issued notieo to the Advocate- 
General to find out whether the life of the Act 
had been extended by any fresh Aot, or whether 
it baa been purported to be extended only by 
tha notification above-mintioned arid if so, 
how he would maintaia the validity of the said 
notificitioDr The Advocate-General his appear- 
ed on uotios, and has informed us chat the life 
of the Act has been sought to be extended only 
by this notification and not by any fresh legis- 
lation. He contended, however, that the noti- 
fioation was valid having regard to the terms 
of sub-s, ( 4 ) of S, 1, House Rent Control Aot 
of 1947, and that the deotsion of the Federal 
Court above cited in so far as it relates to the 
validity of such a clause giving power of exten- 
sion to Goveroment by notification is ohtter 
and not binding on this Court. We have care- 
fully and anxiously considered the matter but 
it seems to us that in the face of the clear deci- 
sion of the Federal Court on this question, it 
is not open to us to treat it as a mere obiter 
dictum, 

[4] In Jatindra Nath v. Province of Bihar, 
1949 F. D. J. 225 at p. 227 : (A I. R, (26) 1949 
P. G, 175: 50 Or. L. J. 697) the question arose in 
the following oircu ms sauces. Tbe Bihar Main- 
tenance of Pabiio Order Act of 1947 came into 
force on 16-3-1947 by eub-s. (s) of B. 1 thereof. 
Its operation was limited to one year from 
the data of its commencement with a proviso 
that ; 

“The Provincial Govern ment may by a notification 
ou a resolatioo passed by the Bihar Legialativa Assem- 
bly and agreed to by tbe Bihar Legislative Council 
diieot that the Aot shall remain in force for a further 
period of one year, with such modifioations, it any, aa 
may be epeoified in the notifications." 

On 11-3 1948, after the resolution of both the 
Houses, tbe Government issued a notification 
extending the life of tbe Act foe one year from 
16-3-1948 to 16-3-1949. By Bihar Aot, V [5] of 
1949, whioh came into force ou 16-3-1949, in 
Bub-s. (3) of B. 1 of the Aot of 1947, for tbe words 
"for a psriod of one year from tbe date of its 
commencement” tbe words and figures “till the 
Slst March, 1960" were substituted. Tbe point 
whioh arose in tbe ease, however, was not with 
reference to tbe validity of these various steps 
in their application to the regular area in the 
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Province of Bihar, but with reference to Chhota 
Nagpur Division, which is a partially excluded 
area. The Governor of Bibar by virtue of the 
powers vested in him under s. 92 (1), Govern- 
ment of India Act, issued a notification on 16-3- 
1947, directing that the Bihar Act, of 1947, should 
apply to the Chhota Nagpur D. vision. On 7-3- 
1949, the Governor of Bihar issued a further 
notification in exercise of the same powders, 
directing that the Bihar Maintenance of Public 
Order Act of 1947, thall apply and shall always 
be deemed to have applied to the Chhota Nagpur 
Division with effect from 16-3-1948, The appel- 
lants before the Federal Court were arrested in 
the Chhota Nagpur Division in January and 
February of I9i9 under the Bihar Act of I9i7 
as extended to Chhota Nagpur Division by the 
notification of 16-3-194? and as prolonged in 
duration by the notification of 11-3.1948, and the 
question was whether their arrest and detention 
were legal. Their Lordships of the Federal 
Court by majority held that the detention and 
arrest were illegal, only Fazl AH J. dissenting. 
While, no doubt, the validity of the extension of 
the Bihar Act of 1947 by a notification, in so far 
as its operation in the regular area of the 
Province of Bihar was concerned, was not the 
matter directly in issue in that ease, their Lord- 
ebips had to consider the validity of that exteo- 
flioD for the purpose of determining whether in 
January and February of 1949 .when the detenus 
were arrested and on 7 3-1949 when the Governor 
purported to issue a uotiQoation under S. 92 (1), 
Government of India Aot, applying the Bibar 
Aot to Chhota Nagpur Division, the said Bihar 
Act of 1947 was validly in operation so as to be 
capable of being applied and invoked. All the 
four Judges came to the unanimous opinion 
that the Bihar Act of 1947 was not validly in 
operation after the expiry of the period of one 
year, from the date of its commencement, and 
that the proviso vesting the power in the 
Provincial Government to extend its operation 
by a notification was illegal and ultra vires- It 
is ro doubt true that the proviso which was 
under oousideration there, ia somewhat different 
from sub-s, (4) to S. i which we are called 
upon to consider here. Under that proviso, the 
Provincial Government was given the power by 
a notification not only to extend the period for 
whioh the Act was to remain in force but also 
the power so to extend, with modifications if any, 
while under sub-s. (4) to 9. 1 with which we are 
concerned, the power is only the power to extend 
the duration of the Aot. It has been suggested 
that if what was given was only the power of 
extension, without the power of modification, 
the decision of their Lordships might conctiv* 
ably have been different. I am unable to agree 
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with this contention. It is true that the learned- 
Chief Justice Mukherjea J. and Patanjali Sastri J. 
lay some stress on the fact that the power given 
is a power of extension with modifications it any 
and also that so far as Patanjali Sastri J. i& 
ooncerned bis Lordship specifically left this* 
particular question open, though inclined in 
favour of the majority view even on this. But? 
it is clear that their Lordships, who were in tho 
majority, expressed an unequivocal and deoisiver 
opinion that the power to extend the operation* 
of an Aot cannot come within the purview ot 
conditional legislation, and that it amounts to ft 
delegation of legislative power which is invalid. 

,Th 0 following passages from the judgment of 
their Lordships establish this. His Lordship th& 
Chief Justice says at p. S30 : 

"The power to oxteod the operation of the AoV 
beyond tho period mentioned in the Act prima ' facie 
ia a legislative p:wer. It Is for the Legislature to state 
bow long a particular legislation will be in operation. 
That cannot be left to the discretion of some other 
body," 

Again at the same page : 

"Even keeping apart the power to modify the Act, I 
am unable to construe the proviso, worded as it is, as- 
conditional legislation by the Provinoia! Government. 
Section I (3) and the proviso read together cannot be 
properly interpreted to mean that the Government oE 
Bibar in the performance of Its legislative functions' 
bad prescribed the life of the Act beyond one year. For 
its continued existence beyond the period of one year 
it bad not exercised its volition or judgment, but left 
the same to another authority, which was not the 
legislative authority of the Province." 

Patanjali Sastri J. says as follows at p. 239 ; 

"The proviso leaves it to the dUoietion of the PrO' 
vinoial Government and the two Chambers of the Pro* 
vincial Legislature, to prolong the duration of the Aot 
for a further period of one year with snoh modifioations 
as they may think fit. This, in my opinion, is also a 
legislative power and not a matter of mere administra- 
tive discretion." 

His Lordship points out later on at p. S34 tba^ 
in Queen v, Burah, 5 I. A. 178; (4 oal. 172 P. 0.) 
their Lordships of the Privy Council held that 
the power vested in the Local Government by 
s. 39 of Act xxili [23] of 1861 to extend the 
Code of Civil Procedure of 1859 to certain areas 
“subject to any restriction, limitation or proviso 
whioh the Local Goverenaent may think propeti** 
as an instance of valid conditional legislation 
and that the power of modification may only bo 
a more comprehensive term for the phrase 
‘'restriction, limitation or proviso" indicating 
thereby that his Lordship was inclined to think 
that if the power of extension of duration waa 
not there, the validity of the proviso may have 
been supported on the ground that it was a mere 
conditional legislation. A careful reading of bio 
Lordship's judgment seems to me to show that 
it was because the power of extension of the 
duration was specified in the proviso that hift 
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fche effect of repeal in respect of pre-acorued 
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tioidship ooneideced that 'it amounted to a dele- 
gation ot legisUtive power. Turnbg to the 
ladgment oi Mahajan J,, his Lordship laid down 
at p. 239 aa follows ; 

**Io Qa9«a ot oondUloDal legialntion, on falSlmeut ot 
'the Qoadttlon the legislation beootnee absoluto. But in 
eases ot delegated legtsUtlon, the delegate has to taka a 
-deoision whether that legislation is to oontinua oi has 
<to be modified^ amended or varied." 

Then again at p. 340 bis Lordship says as 
lollowa : 

"I am farther of the opinion that the power given to 
extend the life of the Aot for another year in the 
•nontext ot the language of S. 1 (3) aho amounts to an 
Act of Legislation and does not fall under the rale laid 
down in <3«een v. Burah, 6 I. A. 178 : (4 Cal, 172 
-P. 0.). The Aot in a mandatory form stated that it 
shall be in force for ono year only. That beiog so, the 
power given in the proviso to re-enact it fer another 
year is legislative power and does not amonnt to 
aonditional legislation." 

Mukherjea J, also has expressed himself in the 
same unequivocal terms at p. S5i as follows : 
*^The duration of a statute is a matter for deter, 
mination of the Legislature itself." In the face 
of these unequivocal pronouncements of their 
Lordships, it is impossible for us to uphold the 
contention that the deoision of the Federal 
Court on this mattej; is merely obiter and not 
binding on us. Under Art, 14I of the Oonstitu. 
tion, the law declared by the Supreme Court is 
. binding on all the Ooutta within the territory 
of India. Even if it were possible for us to say 
that these unequivocal expressions of cpinioua 
quoted above are obUsr, we are bound to attach 
the greatest weight to such pronouncements 
when they directly arose for consideration in 
the case and we should in any case have follow- 
ed the same. In my view, therefore, the exten- 
eiOQ of the House Bent Control Act of 1947 by 
notification dated 25-2. L9b0 is ultra vires and it 
mast be held that the said Act is no longer 
Validly in operation. 

Csl It has, however, been argued that ibis 
does not afiec t the question that has been raised 
before ua in this cage, namely, whether the exe- 
cution application made by the decree. holder in 
this case on 10-6-1947 at a time when the Act 
was undoubtedly in force, was valid, and whe- 
ther the decree. holder could get an order for 
delivery on the basis of that application. This 
raises tbe question as to the efieot of the expiry 
of a temporary Act. 

[6] » lt was bald in some of the old English 
qasBB that where an Aeb expired, or was repealed, 
it was to be regarded, in the absence of provi- 
6ion to the contrary as having never existed 
;exaept as to matters or transactions past and 
o1qs^« fSee Maxwell on Interpretation of 

6, p. 847). The rigour of this rule 
J^^^jbppaiiezildy modified by s. 33, (English) 

Aot of ^389, which provided for 


rights and liabilities and proceedings in respect 
of the same. Similar provisions have now been 
made in India by S. 0, Central General ClauEes 
Act (x [10] of 1897). This section, however, 
applies only to repealed Acts and not to tempor- 
ary Acts, whose duration expires by Upse of 
time. The English cases have in later years 
evolved a different rule as regards the effect of 
expiry of temporary Acts. In Steve?ison v. 
Oliver, (I84l) 151 E. E. 1021 at p. 1027 : (8 M. & 
W. 225) this distinction has been pointed out by 

Baron Parke in the following terms : 

"There is a difference betwasD temporary statutea 
which are repealed; the latter (except far as they 
relate to transactions already completed under them) 
bsoome as if they had never existed; but with respect 
to the former, the extent of the reatrlctions ioipoeed, 
and the duration of the provisions, are matters of con- 
struotiou." 

In that cage tbe question that arose waa the 
following : By 6 Gao, 4, C- 133, 6. i, it wag pro- 
vided that every person who held or there if ter 
should hold a commission or warrant as surgeon 
or assistant surgeon in Hig Majegfcy’s navy or 
army, should be entitled to practlss aa an 
apothecary in any part of England or Wales 
without having undergone tbs eximination or 
received tbe certificafca required by a previous 
statute. The Act was in terms temporary and 
was to continue until 1-8-1S-2G. The queation 
arose whether tbe certificate of tbe plaiutifif who 
had not passed the requisite examination, but 
who held a warrant as assistant surgeon in the 
navy during the period when the expired Act 
was in force enabling bim to practise as an 
apothecary continued valid after the expiry of 
the Act and it was held that it did so continue 
to be valid, la 96 E. R. 259 ; (i Black w. 461) 
in Note 'b’ under Millefs case it is stated as 
follows : 

"A contract declared by statute to ba illegal, is 
not made good by a subsegueat repeal of the 
Statute." 

Hvaing regard to these principles, it appears to 
me in this case that the expiry of the House 
Bent Oontrol Act of 1947 has no effect on tbe 
question we are called upon to congider on the 
contention of the appellant. What we are asked 
to say is whether the respondent’s application 
filed on 10-6.47 was not a valid application at 
the time. This is not the same thing as treat- 
ing the expired Act as continuing in force for 
any present purpoaeo. It appears to me also 
that the fact that the Courts below have not 
upheld the plaintiff’s contention on the construe, 
tion of 8. 13 and that tbe matter is now pending 
before us in appeal does not, as has been 
Buggested, alter the situation. For instance, it 
could not be oontended that if the Courts below 
gave effect to the judgment-debtoi’s contention 
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and the decree- bolder came up in appeal before 
u?, he could invite the Court to eay that the 
application filed by him becdiue validated by 
the expiry of the Act even though this Court 
came to the conclueion that the lower Courts 
were right in the view that they took, with 
reference to the law as it then stood. The 
matter is also, I think sufficiently covered by 
S. 21 of the very Act which baa expired. That 
section provides for the effect of the expiry of 
the Act and states that 

“the expiration of the Aot shall not affect any liability 
incurred under the Act and shall not affect any legal 
proceeding in respect of any such liability.” 

If the contention of the appellant as to the 
scope and effect of S. 13, namely, that the 
execution proceeding was incompetent without 
the previous written permit of the House Rent 
Oontroller for the same, be correct, it follows 
that the proceeding was liable to be dismissed 
on that ground. That liability has not in any 
way been affected by the expiry of the Aot. 
See Kashmiri Lai v. Kiskan Dei^ A, i. R. (11) 
1924 ALli 563 (26 Or. L. J. 9o). If the Courts 

below have not given effect to that liability by 
a wrong construction of the section, a Court of 
Appeal which has to pass the order which the 
lower Courts were hound to pass, has to give 
effect to that liability and dismiss the execution 
proceeding and in so doing is giving effect to 
the expired Aot for the limited purpose of deter- 
mining this liability, 

[7] Learned counsel for the respondent urges 
that S. 13, House Rent Control Aot, does not, 
in any view, affect the jurisdiotion of the Court 
to entertain the application for exeoution, and 
that it therefore renders an execution applioa- 
tion not complying with it, liable to be dis* 
missed. It is urged that what at most can be 
said is that the permit of the Controller is re- 
quired, before the relief by way of eviction can 
be granted. That, however, is a contention wbioh 
relates to the merits of the constiuotion of 
S. 13 and has no bearing on the question whe- 
ther the appellant can urge the points that have 
been raised before us having regard to the 
expiry of the Aot. The merits of the appellant’s 
contentions based on the House Rent Control 
Act of 1947, have therefore, to be considered 
notwithstanding the expiry of the Aot. 

[8l Before dealing with the question of cons- 
traction of 6. 13, some comparatively minor 
arguments raised on both sides may be dealt 
with. The respondent urges that even with 
reference to the provisions of the House Rent 
Control Act, his suit for eviction and the sub* 
sequent proceedings thereunder are not hit 
either by s. 5 or s. 13. He points out that the 
appellant judgment-debtor was in arrears of 
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rent by the date of the filing of the suit an^ 
that having regard to the wording of sub-s. (aV 
of 3. 5, the liability for eviction of the tenantr 
on the ground of nou-psyment of rent under 
the general law is not affected by any of the 
provisions of the Aot. He relies on ' certain 
observations of this Court in Banschhanidhi 
Samantrai v. Lackmi Narain, i. D, B. (i949> 
X out. 231: (a. I, R. (37) 1950 Ofisaa 1). Thi9 
question, however has not been raised in any 
of the Courts below and has been for the first 
time raised before us at this late stage. A 
perusal of the plaint, no doubt, shows that 
non-payment of rent has been alleged and it 
would appear from tbs subsequent proceedings 
that it was a fact. But a perusal of the written 
statement gives an indication that there was tk 
dispute between the parties prior to the data of 
the suit arising out of the demand of the land- 
lord for increased rent, and it appears not un-^ 
likely that the rent remained unpaid on aocounk 
of this dispute. It is not in every case of non- 
payment of rent under the general law that 
there is a liability for eviction of the tenant. 
In order that it may be available as a ground; 
for eviction, it must be a Condition of the ten- 
ancy. The question as to whether the condi- 
tion is fulfilled is not concluded by the bar& 
factum of non-payment; but is to he deter- 
mined with reference to the ciroumBtances 
attending such non-payment. For instance, if 
the non-payment is not wilful, but has been 
brought about by any unreasonable conduct of 
the landlord, it may nob bring about liability 
for eviction. Whether, therefore, the appellanfe 
jadgment-debtoi in the present case incurred 
any liability for eviction merely on the ground 
of non-payment and whether the plaint in the 
case which was distinctly based on the order 
for exemption obtained from the Bent Control, 
ler, is to be treated as falling outside the soopa 
of the House Rent Control Aot, merely beoausa, 
non-payment is also alleged, are matters thatf 
must depend upon further investigation of^ 
laobs, as to circumstances under which the non-; 
payment may have occurred. The contention^ 
therefore, cannot be allowed to be raised at tbih 
stage. 

[9] The appellant urges that over and abova 
the previous exemption order of the Bent Con- 
troller dated 15-3-44 a fresh exemption order waa 
necessary, apart from any permission under 
s. 13 of the Aot. The respondent’s advooata 
on the other band contends that the previona 
exemption order gives him a yested light ta 
obtain his remedy by way of eviction of tha 
tenant by taking proceedings for the same and 
continuing them to their effeotnal termination^ 
It appears to me that both the contentions ara 
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nnsoBtamable. The appellant points out than in 
6. 5 (a), Home Bent Control Aot, the phrase 
**m exeautioa of a decree or otherwise" ia an 
addition, which ia not to be found either in 
s* 6 of the previoua Ordinance of 1946 or the 
oorres^nding 8. 4, House Bent Control Order, 
1919. He, therefore, urges that the eiemption order 
already obtained Is not effective for purposes of 
execution. On the other hand the respondent says 
that having regard to s. 18, House Bent Control 
Ordinance of 1916, and S. 20, House Ben^ Con- 
trol Aot of 1947, an order of exemption obtained 
by him under the provisions of the House 
Bent Control Order of 1942 must receive its 
fall effect and operation, so as to entitle him to 
obtain actual eviction through Court on the 
basis of said exemption order. So far as the 
appellant's contention in this behalf is concerned , 
it appears to me to be clear that by virtue of 
8. SO of the Aot, taken in oonianction with S, 18 
of the Ordinance, the previous exemption order 


the present case and this remains to be consi. 
dered. The appellant (jontends that (i) the 
requirement under the seotiou ia in addition to 
the requirement under S. 6; (2) the require- 
ment is applioablo as much to execution pro- 
ceedings as to suitsj ( 3 ) it is a condition precedent 
to the institution of a suit or execution pro- 
ceeding. The respondent controverts each and 
every one of these propositions, 

[U] As regards the first two of the above 
contentions, the respondent points out certain 
difficulties in the way of adoption of the con- 
struction of the section which the appellant 
urges. The difficulties that he relies on, arise 
from (a) the use of the word “tenant** in the 
section and the dofinition of the word "tenant’'* 
as given in S. 3, aub-s. ( 5 ) of the Act; (b) the 
use of the clause 

“in which the grouDd flpeeiSed in the second proviso 

to^ ol, (b) ot S. 5 has been taken as a ground for such 
evictioD.” 


moat ha treated as an exemption order obtain- 
ed under the oorresponding provision of the 
present Aot. There can be no doubt that in 
spite of the addition of the phrase "in execu- 
tion of the decree or otherwise," cl. (a) of s. 5 
of the Aot, corresponds to S. 4 of the Order, at 
least in so far as suits for eviction filed subse- 
quent to the coming into force of the House 
Bent Oontrol Order of 1943 are concerned. As 


regards the respondent’s contention, the only 
effect of S. 20 is that the prior order of exemp- 
^ tion is to be treated as one passed under the 
oorresponding , provisions of the present Aot, 
and not that it is to have the same operative- 
ness as it bad under the prior Aot which ia 
quite a different matter. Indeed, this argument 
proceeds on a misconception of the scope of 
an exemption order. Such an order merely 
exempts the landlord from the disability im- 
posed on him by enb-s. (a) of S. 6 and enables 
him to pursne his remedies under the general 
law, and relegates the parties to the general 
law, but cannot have the effect of guaranteeing 
to the parties that that general law may not 
once again be altered by a competent Aot of 
the Legislature and a fresh disability impoeed. 
Learned oounael for the respondent also at- 
, tempted to argue that the exemption order 
obtained under the House Bent Control Order 


must be taken to be a combined order under 
88. B and 13 of the present Aot treating ss, c 



and 18 together as the provision oorresponding 
to the old 6. 4| House Bent Control Order. 
Shis argument ia clearly without any sub- 

I ild'^The only substantial question on the 
^^^xHised in the case is as to the correct 
Meiiition of S. IS, and its applicability to 


It is urged that when a suit is filed for eviction 
after obtaining an order of exemption under 
B, 6 (proviso), the only ground for eviction is 
that the tenanoy has been validly terminated 
by a notice to quit after the exemption order 
has been obtained and nob any of the grounds 
referred to in second proviso to ol. (b) of s. 5. 
Similarly when an execution proceeding is filled 
to enforce a decree for ejectment already ob- 
tained after an exemption order, no ground is 
or need be specified for the execution except, 
ing the fact of the decree having been obtained. 
It is therefore urged that the section which, in 
terms, applies only to suits or proceedings of a 
particular category, namely* those in which 
particular gtoands are specified as grounds for 
eviction, is wholly inapplicable to cages where 
an exemption order has already been obtained. 
It is, therefore, urged that this section is msant 
to apply only to the limited class of cases 
where eviction proceedings have been already 
initiated without the exemption order either be- 
Gauge the Act itself was not in force at the 
time, or because the Act had not been brought 
into operation in the particular area. This argu- 
ment neoesgarily implies that the section ia ap- 
plicable only to fresh execution proceedings 
where there has been no exemption obtainS 
prior to the institution of the suit, since every 

suit to be filed after the Act came into fc roe 

would be preceded by an exemption order, as 
a matter of course, at least, in so far as month 
to month tenancies are oonoetned. 80 to limit 
the oonatruction of the aeotion would, how- 
ever, make the word “suit” in the section 
completely devoid of any operation and would 
also not obviate the objection that no execu- 
tion proceeding ia baaed on any particular 
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^rround excepting tbe fact that a valid decree 
for eviction had already bean obiained. If 
the word "suit’' is not to be completely obli. 
terafced from the section, by difficulties of cons- 
tructioD, it must obviouely apply to all future 
suits for eviction whioh would be preceded, as 
a matter of course, by on exemptiou order in 
rc-epect of month to month tenancies. It would, 
therefore, appear to be clear that in respect of, 
at least, future euits for eviction, as ivgards 
month to month tenancies, the permission under 
S. 13 is over and above and independent of an 
exemption order. Having regard to the abso. 
lute and mandatory language of 8. 13 and the 
opening words of S. 5 which says that that sec- 
tion is "subject to the other provisions of the 
A.ct” which of course includes S- 13, it cannot 
reasonably be contended that an order of 
exemption urder S. 6 obpiafces the uecessity for 
obtaining the permission under 3, 13. It appears 
to me, therefore, that the limited construction 
urged for by the appellant’s counsel restricting 
the operation of 8. 13 to cases, where an exemp- 
tion has not already been obtained is nob per- 
missible. Whether a suit for eviction can be 
maintained merely by obtaining a written per- 
mission of the Rent Controller without having 
previously obtained any exemption is different 
matter and does not arise for decision. I am, 
however, inclined to think that an order of 
exemption in the ffret instance and a distinct 
order for permission to institute a suit at the 
time of such institution are both required under 
the Act. This appears to be a fair inference 
.from the fact that S. 13 is a speciSo addition by 
the Ordinance of 1946 and the Act of 1947, to 
the pre existing corresponding provision under 
the Order of 1942. The two appear to me to 
serve two different purposes. As already point- 
ed out above, the exemption order is meant 
merely to remove the disability relating to the 
operation of the general law imposed by S. 6 
(a). Such a removal of the disability enables 
the landlord to terminate the tenancy and get 
possession without having to go to Court if he 
can, and also absolves him from any penalty 
for contravention of the provisions of the Act 
under 3, 16 thereof. When, however, the land- 
lord is obliged to seek the help of a Court by 
instituting proceedings, a fresh permission may 
well be required to ensure that the circum- 
stances with reference to wbiob exemption has 
been granted, continue to apply and justify 
eviction through Court, It is to be remembered 
that a suit for eviction may be died long after 
tbe tenancy has been terminated and the execu- 
tion proceedings based on the eviction decree 
may be kept alive for years. The Act itself 
was, no dou* . inionded to * e operative for a 


A* It R« 

temporary period. But having regard to the 
prevailing conditions relating to pressure for 
residential bouse, in urban areas the Legislature 
might have been anxious to provide an addi- 
tional safeguard for tbe tenant and might have 
well thought that the safeguard against the 
abuse of exemptions provided under s. 10 (2) 
read with the proviso to S 5 was not enough. 
However this may be, so fat as the present 
argument is concerned, I can see no reason for 
not giving full effect to the language of 8 . 13, 
merely because there is scope for saying that 

tbe phrase iu the section viz-, 

‘ in which the ground specified in second proviso to 
ol. (b) of S. 5, has been taken as a ground for suoh 
evictions," 

is inappropriate, if strictly understood. It 
appears to me that the said phrase is merely 
intended to be descriptive of tbe class of cases 
to which 8. 13 applies and not to imply tbe 
requirement of any such ground being a neces- 
sary part of tbe allegations on wbiob that 
pi'ooee ling is instituted. Thus, for instance, the 
section will not apply where the ground for 
eviction is non-payment of rent or breach of 
conditions of tenancy, wbiob takes it out of the 
operation of S. 5, sub-s. (a) itself. To give effect 
to the contention of tbe respondent in this behalf, 
would either make the section completely otiose 
or at least have the effect of deleting tbe word 
"suit" in the section, which is not permissible. 
It may be mentioned, in connection with this 
portion of the argument that it has also been 
urged that tbe word "proceeding" in the section 
must apply only to what may be called an 
"original proceeding" for eviction and not to 
an execution proceeding, which is merely a 
proceeding to enforce tbe decree in a suit 
already obtained. Such a construe tion again, 
however, would make the word "proceeding” 
absolutely otiose having regard to what is 
admitted before us, viz., that in tbe Province 
of Orissa, no mere original proceeding for evic- 
tion of tenants otherwise than by a suit are 
available under the law. The word "proceeding’* 
in my opinion is wide enough to cover an exe- 
cution proceeding. See Gurupadapa Basapa v. 
Virhhadrapa^ 7 Bom. 459 and Deh Narain v. 
Narendi'a, 16 oal. 267 (pb) at pp. 279, 280, 

[12] The next objection relating to tbe con- 
struction of the section based upon the use of 
the word "tenant" has to be noticed, "Tenant" 

has been dedned in the Act as 
"includlDg a person oontinaing in posaeBsion after tbe 
fermination of his tenanoy otherwise than under the 
provisions of this Aot.'* 

It has been pointed out that when an exemption 
order has been obtained and a valid notice to 
quit has been given, the tenanoy has been termi- 
nated thereby, under the provisions of tbe Act 
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‘«iid, tbereforo, a peraon oouHuuing in possession 
^liorcftftdF IS not a tonant within the uiGaning of 
ih« Aob.^ In 3uoh a oase, therofore, neither the 
aaife against him for eviction, nor any execution 
proceeding taken agaiost him can bo said to bo 
against a tenant. * This objection appears as 
the first sight to have ooueiderable force, but 
^jjnoe again the difficulty is that if the word 
tenant" used in 3. 13 is construed as above, the 
-entire section becomes devoii of any operation 
«ud is rendered otiose. To avoid ibis, it has been 
suggested on the other aide that the phrase 
continuing in possession after termination of 
4he tenancy otherwise than under the provisions 
fchis^ Act** in the definition of the word 
tenant" must be taken to moan a person con- 
tinuing in possession until evicted under the 
ipcovisions of the Act and that the termination 
'^ntemplated is only by the actual eviction* I 
not prepared to adopt this construction, 
'which appears to me to be a complete substitu- 
tion of dififerenfc words in the definition of the 
word tenant*' for the words actually used. The 
^latioQ, however, of this difficulty to my mind 
dies in the fast that the definition in the section, 
AS appears from the opening sentence of 3. 2, 
^Applies only when there is nothing repugnant in 
^he Subject or context. To construe the word 
^ tenant" in the light of the defieition, would be 
lepugnaut to the subject or context, inasmuch 
•as it renders s. 13 absolutely otiose. On the 
^ther hand, there is another way of looking at 
'4ihis matter. 

Cl3] A suit or a proceeding by a landlord 
’Against a tenant for eviction is a well-known 
category of suit. It is obvious that at the da e 
the institution of such a suit, or proceeding, 
'^he person against whom it is instituted, is not 
■sstriotly in law a tenant, an ex- tenant whose 
tenancy haa already terminated under the law, 
it is still permissible to designate it as a 
-«ait by a landlord against a tenant. This has 
ween clearly pointed out by their Liordahipg in 
Karnani Industrial Bank Ltd. v. Satya- 
niranjan Shaw, a. I. R, (16) 1928 P. 0. 2i!7 : 
*X66 Cal. 80), In that case their Lordships con- 
struing s, 15 (i), Calcutta Rent Act, which pro- 
Widea for the Controller granting a certificate as 
regards the standard rent on the application 
ttade to him by any landlord or tenant, held 
ihat this provision was not applicable where the 
•Application was made by a tenant whoso ten- 
Anoy bad expirtd by forfeiture or efflux of time. 
™heir Lordships held that this was not the cor. 

'*®®^|ofc®ppretation and stated as follows* 

PhelE Lozdshlpa are of opinion that Ibis adopta too 
Aairow a eoaotraction of the woeda. In order to give 

effect to the Act It ia neoeaaary that the 
dandJord and tenant’ mast inolude, as they 
*viE6ii do In ordinary parlance, ex* landlord and ex- 
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tenant. An tmtion by ex-Iandlord against f*x-tcn:int 
might ovdiuarily bo described aa an action of Ifunilord 
against tonaut ” 

This agrees with the decision of the English 
Court of Appeal in Remon v. City of Lorvion 
Proimty Co., (I03U 1 K. B. <19 : (S) L. j. 
K. n, noo), where with roforerce to similar 
words in S. 15 (l), Increase of Rbnt Act Scnil:- 
ton L, T. says: 

_ "Wliom did tliey nitan to include iu tbo term 
tenant'? if a tenant by agrfGment whoao tenancy bad 
expired was not within Lhose terms, the v.holo purp i;.o 
of tho Aet would biivo been defeated.” 

It, therefore’, appeals to mo that tbo use of the 
word tenant in 3 . 33, does uofc create any !;erit)us 
difficulty and must bo moant to refer to an ox- 
fcenaut. 

[ill Learned coucsel for the appellant sirong. 
ly urgeg that to give effect to the srction by 
construing tho word 'tenant’ as ‘ex- tenant' and 
by underatandiug the clause 

“in which thi3 groned speflided 10 tba eecond proviso 
to cl. (b) oi S, 5 has been taken as a ground for such 
evlotion.” 

As referring to the class of suits or rcoceedicgs 
to which it ia intended to apply, is to adopt a 
Btrained and forced construction and that there 
is a way of givieg effect to the Act by holdim? 
that it applies only to C-^ses where an Oaomption 
order has not already been granted sofar as month 
to month tenancies are concerned under S 6 of 
the Act, and where an order disallowing extension 
has not been passed so far aa term tenancy ia 
concerned under 3, 10 of the Act. It appears to 
me that to take 3. 13 aa having so extremely 
limited an operation cannot be justified on the 
actual language used by the section. 

[16] My conclasioD, tbereffire, on this part of, 
the case is that the requirement of 3. 13, is in, 
adddition to the exemption contemplated by 
8. 6 and applies otjaally to a suit as well as an 
execution proceeding for eviction of a tenant and 
that it applies to month to month tenancies 
contemplated by 3. 5, in respect of which a pre- 
vious application for exemption would baneceg-' 
aary, that ia to say, that it does not apply to 
proceedings for eviction for non-payment of 
tent or breaches of conditions of tenancy which 
do not fall within the prohibition uf 3 , 6 (u). A 
queatioa might arise whether where a permit 
has alrea^,cly been taken for the institution of a 
suit, a fresh permit under 3 . 13 is required for 
every succeeding execution proceeding, That 
question does not directly atiee in this oaee bo- 
oause admittedly no permission under 3. 13, ha.s 
at all been obtained either for the suit or for 
the first execution petition inasmuch as 3. 13 
was not then a part of the Rent Control Order. 
Therefore, it appears to me clear that the permit 
contemplated by S. 13 was clearly necss^ary foe 
the execution appHoation filed by the respondent 
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on 10 6-1917,1 may add, however, that to construe 
tho sestion as requiring a permit for each succeed- 
ing execution application or indeed for an execu- 
tion application when the suit it-elf has been filed 
after obtaining permission, may be considered 
unreasonable. It may bo possible to interpret 
itho section as requiring such a permission either 
for a suit or for a procec-ding by reading the 
woi'3 ‘cr* disjunctively and not as necessirily 
rejuiriug a permieeion at every stage. 

[i6i The further question that baa yet to be 
considered is whether the requirement by way 
of permission is a condition precedent for the 
filing of the suit or proceeding or is only requir- 
ed before granting of the relief. For, if the latter 
is the correct interpretation, it would be obvious 
that since as held above the Act itself has al- 
ready expired, we cannot now ask that the per- 
mit should be obtained before the decree is 
actually executed by warrant of delivery. Here 
again, there seems to be no reasonable scope for 
any doubt on the matter. The section is manda- 
tory. In spoolQc terms it says: 

“No Buit or prooeedio" ahall be entertained by any 
Court unless the landlord has been permitted by the 
controller by an order in writing to institute Buch a 
Buit or proceeding and bas produced before euoh Court 
proof that euoh permisBlon has been granted.” 

This seems clearly to mean that the permiEsion 
is required for the institution of the suit Or the 
proceeding itself and that proof of the same 
should be produced before such Court which 
seems to imply that the document constituting 
the proof has to be produced along with the ins- 
titution of the proceeding. The section prohibits 
a Court from entertaining a suit or proceed- 
ing unless the conditions are satisfied. It is 
not possible to construe the word ‘entertain’ 
merely as meaning the granting of relief at 
the lime of the dispossal of the proceeding. 
The word 'entertain* as appears from the 
Oxford Dictionary vol. ii, p. 213 under the 
alphabet ' E*' ie shown to mean “to admit to 
consideration.” The word connotes, therefore, the 
stage of taking cognizance of the ptooeeding 
rather than the stage of granting relief and thus 
appears to hit at the power of the Oourt to ad- 
mit the proceeding even at the very initial 
stage. I may also add that no objection can be 
taken to S. 13 as afifeoting the normal power or 
the jurisdiction of the Court under the Civil 
P. 0., because it appears that the Orissa House 
Rent Control Act of 1947 had received assent of 
the Governor- General on 8-3-1947, before it was 
brought into force, 

[17] It therefore follows, in my opinion, that 
the objection of the appellant to the maintain- 
ability of execution application filed by the res- 
pondent on 10-6-1947 as B. 0. NO. 347/47 as the 
law then stood, must snooeed and the appeal 


must accordingly be allowed, I must, howeverp. 
note that 1 have come to that conolusion witb- 
reluctance, in its application to the facts of the- 
present case. The record clearly shows thatfroim- 
the moment the suit baa been instituted and- 
during the pendency of the first execution applU- 
cation, the judgment-debtor has been repeatedly 
fakiog extensions of time from the respondent- 
for vacating the premises and has in fact beeiv 
able to continue in the premises virtually ori. 
account of the indulgence of the respondent. 
now derives an unexpected and probably unfair- 
advantage by virtue of the provisions of law' 
which have ceased to be operative at any rate foK^ 
the time being. These considerations, howeverf.. 
are beside the point so far as the issues arising: 
in the appeal are oonoerned. 

[18] The appeal is, therefore, allowed and tho* 
E. 0 . NO. 247/47 must be dismissed. In the’ 
circumstances the appellant will have no costS) 
at any stage of the proceedings here Or in the* 
Courts below. 

[i9l I may take this opporbanity of adding 
that since in the view we have expressed that> 
the HouEe Bent Control Act is no longer in- 
force fresh legislation is almost inevitable. The> 
Legislature may well take that opportunity to 
make its intention clear on the matters debatecK'. 
in this case without leaving room for difficuUy- 
of construction. 

[20] Panigrahi J. — Two points arise on thi£> 
appeal: first, what is the law in force at the timo 
of the filing of E. 0, No. 247 of 1947; and second-* 
ly, what is the law applicable now, whan tho 
appeal arising out of that execution is being;, 
heard. 

[31] A few facts are neoeasary to be stated im 
order to elucidate the first point. Under Para. 4*- 
of the Oriesa House Control Order of 1942, the’ 
decree-holder (respondent) obtained an order oSr 
exemption from the Controller on 15-3-44 and 
terminated the tenancy of the appellant by 
notioe to quit issued on 13-9-44. Buit No. 75 oE 
1945 was thereafter filed on S6-S-45 and a decree^ 
in ejectment was obtained by him on 17-12-46- 
In pursuance of this decree the first B.O. NO. 23(F 
of 1946 was filed on 30-4 46. While that execu- 
tion case was pending the House Bent Control- 
Ordinance of 1946 was published in the OrissE^ 
Gazette Extraordinary on 1-10-46. The Ordinance' 
introduced a new clause which was not to bO' 
found in the House Rent Control Order of 194^ 
which it replaced. Clause 19 of the Ordinanoa- 
enaoted that no suit or proceeding by a landlord’ 
against a tenant for eviction from a house, 
which the ground specified in the second proviso** 
to cl. (b) of 8. 6 thereof has been taken as fr* 
ground for such eviction, shall be entertained 
any Court unless the landlord has been permit 
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i«d by fcbe OonIroUer by an order in writiog to 
instUttte suob suit or proceeding and has produaed 
betora such Court evidence that such permission 
has been granted. There was a saving clause in 
the Ordinanoe which enacted that : 

“Notwithetaodlug the espiiy of tho Orisen House 
Beat OoDttol Ord« 1943, all orders pasasd and other 
thlogi done in pursuance of the aafd order, shall ho 
deemed to have baen validly passed and done under 
the oortespondtag' ptoviaioQS of this ordinanae,” 

On 1-11.1916, the iudgraentdebbor filed a patu 
tion, Ex. A, for granting him time til! 21.13.46 to 
vacate the house and abated therein that : 

"The potitioner has agreed to vacate tho house cn or 
before 1-M7 failing which writ of possession will issue 
without further reference.'* 

By a similar petition dated 13.2-47, Ex. A 1, the 
appellant stated that the dtocee-holdeE acoopted 
the amount of compensation decreed against him 
opto the end of February, and agreed to allow 
the appellant to remain in the house till the end 
of February and deliver vacant possGBsion of the 
house on 1-3.1917. The appellant further agreed 
that if he failed fo vacate the house on 1st 
March the writ of possession would issue. The 
writ was actually issued on 11.3.47 but was 
returned unexecuted for want of identification. 
The execution case was dismissed, on part satis- 
faction, on 7.6-17. 

[22] On 91.3-1917 the Orissa House Rent 
Control Act (v [6] of 1947) wag first publiahed 
in the Orissa Gazette. Sub-s. (3) of 8. i of the 
Act enacted that it shall come into force in each 
areas, and on such dates, as the Provincial Gov- 
ernment may by notification appoint and differ- 
ent dates may be so appointed for different 
areas. The Provincial Government did not 
notify the application of the Act to Cuttack till 
8-6-1947 on which date Nofcfn. No. 6177.D dated 
8-6-1947 was published in an Estraordinary issue 
of the Orissa Gazette. The notification reads: 

“In exercise of the powers oon/ertel by eub s. (3) of 
B. I, Ocieaa House Rent CoDtrol Aet 1947 Aot V [5] 
of 1947), Ihe Governor of Orissa is pleased to diveot 
that it shall dome into force in the areas apecided in 
the sohedule annexed hereto on the date of this noti. 
fieation," 

Item 3 of the schedule annexed to the notifica. 
tion mentions Outtaok municipal area including 
the adjoining villages of Khacnagar, Sankar- 
pur, etc. Meanwhile the authorities have taken 
ttgttioa under the Act as if it had been in force 
feom 31-8*1947. It was, therefore, felt necessary 
^ validate all such actions purporting to have 
been taken under the Act and accordingly 
Oilpa Act XXI [21] of 1947, the Orissa House 
Opntrol (Amendment and Validation) Act 
^peed and pablished in an Extraordinary 
itSBuecl on l2-7-id47. This Act amended 
lipi B. 1, House Bent Control Act (v [sJ 
till ^^pIQTiding tbecein that it shall oome 
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into force at once in the towns and areas spori- 
tied in the schedule: and the ached ule attached 

to the notification of 3.5-1917 w'as carried into 
this Act. 

[23] Three diya after the dismissal of the 
E. 0. No. 230/46, that is on 10.6.1947, the decree- 
holder filed a second e. o. No. 247 of 1947 . On 
16-7-1017, that is four days afttr tho Viilidatioa 
Act was passed, the jiidgmeni. debtor filed a mia- 
celidneous cise under s. 47, Civil P. 0, objecting 
to the maintainability of the execufiou petition 
on the ground that B. 13, House Rent Control 
Act was a bar. It will be noticed fhat the uoti. 
fication extending the applicalion of the IIjusg 
R ent Control Act to the town cf Cuttack was 
published at a time when the first E. o. N'>. 2 :o/ 
1846 was pending in the Court and tho Valida. 
ting Act was passed at a time when the socoad 
E. 0, No. 347 of 1947 was pending. The Quectiou 
for decision, therefore, is whether the notificaticn 
dated 3.5-1917 or the Validating Act of 12 - 7.1947 
would affect pending proceedings or render the 
inatitution of the execution ease invalid letros- 
pectively. 

[21] It is a well- recognised rule of con:- 1 ruc- 
tion tbit statutes should be interpreted, if possi- 
ble, so as to respect vested I'ights^—JIongh v.^ 
Windus, (I6S1) 12 Q. B. D. 224 at p. 237_and 
such a canetruction should never be adopted if 
the words are open to another constructioD. It 
is not to be presumed that interference with exis- 
ting rights is intended by the Legislature, and 
if a statute be ambiguous the Court should lean 
to the interpretation which would support exis- 
ting rights. In tha abseuee of anything in an Act 
to show that it ia to have retrospective operation, 
it cannot be so construed as to tave the effect 
of altering the lav/ applicable to a claim in liti- 
gatioa at tbe time when the Act is passed, Leeds 
ajid County Bank v. Walke?’, (1883) 11 Q b. D. 

84 at p. 91: (52 i*. j. Q. B. 590). So careful are 
the Courts in endeavouring to protect vested 
rights that we find that in several cases Judges 
have refused to allow statutee to have retros. 
peofcive operation although f heir language seemed 
to imply that such was the intention, of the 
Legislature, because if the statutes had been so 
construed, vested rights would have been defea- 
ted. See Oraie^i p. 335 and the casesoited therein. 

It 13 a general rule*, eaid Jes-ell M, B, in In ra 
Joseph Suche id Co., Ltd, (1875) 1 Ch. D. 60, '‘that 
when the Degtslature alters the rights of parties hy 
taking away or conferring any tightof action, it3 enact- 
menta, unless id express terms they applied to peodlna 
actions, do not afiect them.*’ 

In accordance with this principle it was held in 
Ex. parte Pratt, (1884) 13 Q. B. D. 331 that pro- 
ceedrngg pending during an earlier Act were 
fiavei3._lQ EelHi ClotH & Gefterctl SJills v. 
tax Oommmioner, a. i, b, ( 14 ) 1927 p. 0 . 243 ; 
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(9 Lab. 23i), th9 Biraeralo waa applied to Indian 

cases and the Judicial Oommittoa held; 

‘'Provision 3 which touch a right in existence at the 
imsaing oi a statute are not to be applied retrospec- 
tivolv in the absence of express enactment or necessary 
intendment. Provisions which it applied retrospectively 
would deprive of their exlating fiaallty orders which, 
\vb 9 n the statute came into force were final, are ptovi* 
fiions v/hieb touch existing rights.” 

In U?nted Provinces v. Mt^ Alika, Begumt 
A. I. R. (28) 19UF. O. 16 : (l. L. R. Il9-U) Kar. 
F. C. 72), it was laid down that if there are two 
possible interpretations it is the duty of the 
Court to accept that one which is more reasona. 
})le, more consisieat with ordinary practice, and 
logs likely to produce impraoticablo results. 

Sulaiman J. observed at p. 37 as follows : 

“Undoubtedly an Act in its operation may be retros* 
pective and yet the extent of it; retrospective character 
need not extend so far as to affect pending S'lita. Courts 
have undoubtedly leaned very strongly agaloet apply- 
ing a new Act to a pending action, when the language 
of the statute doea not compel them to do eo. It is a 
well recognised rule that the statutes should, as tar as 
possible, bo ao interpreted as not to affect veatsd 
rights adversely, particularly when they are being 
litigated. When a statute deprives a person of hia 
right to sue or takes out the power or jurisdiction of a 
Court In enforcing the law, as it stands, its retrospec- 
tive character must be clearly expressed. Ambiguities 
in it should not be removed by Courts nor gips filled 
up in order to widen its appUoibillty.” 

An GS-ceptioa ia made in cisea of proviaiona 
dealing with mitters of pcooeduce which may 
properly bo rotcoapeotive in effect, but even 
here an oxesption is made in oasag where such 
oongtruotion would be textually inadmigsible: 
Delhi Cloth d General Mdls v. Income-tax 
Comm\ssionert A. I, R. (14) 1927 P. 0. 242 : 
19 Lab. 264). All these cases are based on the 
leading case of Colonial Sugar EefiningGo. v. 
Iriomg, (1905) A. C. 369 : (74 L J. P. G. 77). In 
that case the creation of the High Oourt of 
Australia by the Australian Commonwealth 
Judiciary Act of 1903 took away the right of 
appeal from the Supreme Court of Queensland 
to His Majeaty in Council. The question that 
fell to be considered was whether such right of 
app3al in a pending action which the party had 
before the Act was passed, could be deemed to 
have baen taken away by the new Judicature 
Act, in other words, whether a litigant could be 
deprived of a vested right of appeal by a new 
enactment which withdrew such right and whe. 
tber the slatute was to be conetrued so as to 
operate retrospectively. Lord Maonaughten laid 
down tbe two following propositions in this 
conusotion; (l) if it was a matter which was 
more than one relating to procedure, that is if 
it touched a right in existence at the passing of 
tbe Act, it could not be deemed to be retrospec- 
tive in its effect according to a long line of deci- 
sions extending from Coke; and (2) to deprive a 


suitor in a penling action of a right of appeal 
to a superior Oourt which belonged to him, was 
a very different thing from one regulating 
procedure In Panmrselvam v. Veeriak Van- 
dayavt 64 uad. 627 : {a. I. R. (18) 1931 Mad. 83) 
tbe contention that Act XE [llj of 1930 amending 
the Madras Local Boards Act ousted tbe juris- 
diction of the Subordinate Judge who had 
entertained an election petition before the Act 
had come into force, was negatived on the 
general ground that it was a fundamental rule 
of interpretation that a statute, other than one 
dealing with procedure, should not oe construed 
so as to have refcrospsotive effect. In Makar AH 
v. Sarfaddia, A. I. R. (10) 1923 oal, 85; (60 cal. 
115) the question was whether an auction- 
purchaser at a court sale held under the old 
Civil Prooeiure Code of 1833 who discovered 
after the sale that the judgment-debtor had no 
saleable interest, could proceed only by an 
application under 0. 21, B. 93, Civil P, 0. of 
1903 or could file either a suit or an application 
which were both available to him under the old 
Code. It was held that the auction-purobasac 
bad, on tbe date of the sale which was held 
under the old Code, a vested right to secure a 
refund of the purchase money by a gait as well 
and the same could in no way bs deemed to 
have been extinguished by the Code of 1908. It 
was pointed out in that Oise that if the new 
Code ware held applicable the remedy under 
tbe old Code might be barred by limitation and 
in each a cise the enactment could not be given 
a retrospective operation so as to impose an 
impessibie condition on pain of forfeiture of a 
vested right. It was similarly held in Promotha 
Nath V. Mohini Mohan Pal^ 47 Oil. 1108 : 
(A. I. R. (7) 1920 oal. 435) that the old -Code 
governed a suit for declaration of title against 
a purchaser at an esecation sale which took 
place bsfore 11-1909 after the new Civil Pro- 
cedure Code came into force though the sale 
oerbiheats was issued later. It was held in Ajit 
Singh v. Bhagabati Char an, A. I. R. (9) 1939 
Oil. 491 : (70 I. G. 370) that it the application of 
the provisions of an amending Act makes it 
impossible to exercise a vested right of suit, the 
Act should be construed as not being applicable 
to such oases. In Punyahrata Das v. ilfon- 
mohan Bay, A. I. R. (21) 1934 pat. 427 (153 i, O, 
620), the Patna High Court refused to give 
retrospsotive effect to Bihar Act XXX [90] of 
1923 which affected rights to property, as it was 
pointed out that the oonaequenoes of so holding 
would be disastrous. In Gursaran Das v. Par me* 
shwari Oharant A. i. B. (14) 1917 Pat. 203 ; (6 
Pat. 296), a suit for possession which was insti- 
tuted after the amendment of Bengal Act VI C6) 
of 1903 in its applioatiou to Chhota-Nagpur bad* 
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oome into play, but where the cause of action 
arose before that amendment had come into 
operation was held to lie in a civil Court aa the 
plaintiff had aoqiuired a vested right in regard 
to the same, and the summary procedure aa 
provided in the A^mending Aot was not the only 
remedy open to him. Section 26- o, Bihar Ten- 
ancy Aot (vm [8] of I93i) was held not to 
take away the right which had vested in a party 
under a decree passed by a Court of competent 
jurisdiction on the ground that a new law should 
be so construed aa to interfere as little aa possi* 
ble with vested rights as, otherwise, a valid 
decree would automatically become invalid 
which consequence could not be supported on 
general principles of justice : Shiva JavaU v. 
Kirtanandi A I. R. (23) 1936 Pat, 173: (160 i. C. 
606). The light of treating a judgment as 6aal 
and conclusive is a veeted right, and the right to 
enforce it is equally a right conferred by law, aa 
proceedings in execution are but a continuation 
of the suit. I have, therefore, no hesitation in 
holding that neither the Ordinance of I0i6 nor 
the Act of 19^17 bad any retrospective effect on 
pending proceedings or on the decree that bad 
been obtained by the respondent. 

[36] Although by the Validating Act passed 
in July 19i7 the Legislature regularised certain 
actions and proceedings taken in purported 
exercise of authority under the Aot, it did not, 
in express terms, apply to ponding proceedings. 
In my opinion, therefore, E, o. No. 217 of 1917 
filed by the landlord decree-holder is not affect- 
ed by the House Bent Control Act having been 
applied to Outtaok town retrospectively, by the 
Validating Aot passed in July 1947. Section 13 
of the Aot says that no suit or proceeding shall 
be entertained unless the landlord has been 


held that an appeal is a part of the Bauie pre- 
CEediogs as the thing appealed against end (hat 
therefore if the thing appealed against is a 
decree in a suit, the appeal is a part of the same 
proceeding as the earlier steps in the suit. In 
Mungul Per shad v. Grija Kaiit Lahiri, 8 i. a. 
123 : (8 Gal. 51 p. c.), their Lordships of tbo 
Privy Council held that “an application for the 
execution of a decree is an applioa-ticn in tho 
suit in which the decree was ottainf-d*'; and 
execution prooeedirga are merely a oonvimiation 
of the suit: u i. a. 37, Ram v. Roop,^ Section 5, 
Or isaa General Clauses Act fays that 

''when any Oiissa Act repeala any enactment hitherto 
made, cc hereafter to be made, then unless a diflerent 
intention appears the repeal shall not ...... (e) adcct 

any inveatlgation, legal proceeding or remedy inreapect 
of euoh right, privilege, obligation, liability, penalty, 
forfeituve, or punishment, as aforesaid, and any aiicb 
investigation, legal proceeding, or remedy may bo insti- 
tuted, continued, or enforced, and any such penalty, 
forfeiture or punishment may be impeded as if the 
repealing Aot bad not been pa^eed.” 

This provision is made apflicable to tho inter- 
pretation of Ordiaancea as well by S. 32 of the 
Act. lu Ismail v. Leslie, 2k Cal. 399: (1 c. W. N. 
163), the plaintiff filed a suit in the High Court 
for the recovery of a sum of over B?. 20C0 which 
before the hearing was reduced to a sum of less 
than RB. 2000 and therefor o below the limit for 
EuUa cognizable by Small Cause Coutte. Section 
32 of Act XV [16] of 1S82 deprived the plaintiff 
in a suit oognizablo by a Small Cause Courb of 
his costa, if he obtained a decree *‘for less than 
Rs. 2oco” unless the Judge certified, it was a fit 
Cise to be tried in the High Court, The suit wae 
decided after the passing of Act I [i] of 1895, 
viz., the Presidency Small Cause Courts Aot, 
which deprived the plaintiff of costa in ca-es in 
which he obtained a decree for lees than Rs. lOOO. 


permitted by the Controller by an order in 
writing to institate each a suit or proceeding. 
The language contemplates suits or proceedings 
that are to be filed in future and the section is 
prospective in its operation. It does not require 
a deoree-holder who is proceeding with bis exe- 
eutioD, as in the present case, to withdraw his 
execution and obtain a certificate and again 
start execution afresh. 



[86] The word 'proceeding* has not been 
defined in the Aot, but it has received judicial 
mtktpcetatiOD. In Matanohand v. Sanmantrav, 
B boiQa h, 0, A. 0. 166, Ooutts 0. J, and three 
other Judges of the Bombay High Court held 
that a suit is a judioial proceeding and that the 
:^i9d -'pEQoeeding* ehould be taken to include all 
y ^^ rooeedinge in the suit, from the date of iis 
f^^^tipn to the date of its final disposal and 
i ^^p ^lfeerefore, inolnde proceedings in appeal. 

v. Narertdra, 16 Gal. 967 (f.b.), 
^^Pi^i»^Jeliyeting the judgment of the Court 


The Judge allowed the plaintiff co&ts of the suit 
without certifying that the case was fit one to 
be brought to the High Court; It was held that 
the amending Aot did not govern the case. 
Maclean 0. J. observed that the new Act did 
not relate to procedure only and that it waa re- 
trospective, The Court adopted the dictum of 
Wilson J. in an earlier cage which was as 
follows ; 

"The third class of coses consists of those in wbiab 
the law is obaDged by a mere repeal of a previously 
exieliag law and tbe repeal log enactmeDt contains no 
special rule for its own interpretatioD. Suoh cases ate 
governed by S. 6, General ClauEes Act.’* 

Trevelyan J. observed: 

• "The matter fg, I think, ooncluded by S. G, General 
Glauses Act, and the Eogltsh Acts as to the efiect of an 
aUeratioQ in the law of procedure upon pendiog pro- 
oeedings have no appUoatioD.” 

Even assuming that the word 'proceeding' oo- 
onrring in 8. 13, Orissa Rent Control Act, refers 

*Notei — The case cited seems to be wrong. The 
corieot reference oaunot be traced— £:cf. 
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to an execniioD proceeding, it cannot affect 
pending execution proceedings. 

[27] I arrive at the same conclusion by a re- 
ference to B, 20 (0 of the Act, which is a repeal- 
ing and saving danse. Ic reads as follows: 

(1) Itie Ofi:^a Ilouse Rent Control Ordioance, 
1916 li^re^y repealed. 

(2) Any order riiade or deamod to be made and any* 
tbiDii djuc or deemed to ba done undar the eaid 
Ordinance and in force immediately b-fore tbe com* 
ino iceuieni of thia Act, shall conlinua in force and be 
deemed to be made or done under the correspODdlng 
provi-ians of Ibis Act.'* 

The Ordioanoe of 1946 had a similar savings 

clan?G, in cb 18 which eays: 

“N jtwiihfit lodiog tbe cspiry of the House Rent Con- 
trol Order 1942, all orders passed and other things 
djna in pursuance of the eaid order, sbaU be deemed 
to have been va idly passed and done under the corres- 
pcndint; provisions of IhO Ordinaoce." 

I have a! ready pointed out that the Ordinance 
was not in force when the first execution case 
was filed and had expired when the second ex- 
cution ca^e was filed. Saotion 20 of the Act 
validates all actions taken under tbe Ordinance 
and 8, 19 of tbe Ordinance in its turn validated 
all actions taken under the Order of 1942. The 
Act as well as the Ordinance lay dawn that 
anything done or deemed to be done and in 
force immediately before the commencement of 
theOrdinanceorthe Act, as the case may be Eball 
continue in force and be deemed to be made or 
done un ler the corresponding provisions of the 
Act or the Ordinance. A proviso in a repealing 
statute “except as to acts done under it" will 
jOperate to preserve to parties all rights if the 
■action is brought before the repealing statute 
passes. In Foster v. Pritchard, (1857) 26 L. J, 
EX. 215 (5 ^v. R CIO) an action for trespass had 
been brought against the bailiff of a county 
Court while 9 and lo Victoria chap. 96 was in 
operation. tSectiou 139 of this Act enacted that 
no costs eball be awarded to the plaintiff unless 
the Judge eo certified. This Act was repealed 
by 19 and 20 Victoria, Chap. 108 when the liti- 
gation was pending. Section 2 of the repealing 
Act runs: “ Tbe enactments specified are re- 
pealed except as to acts done under them*’. It 
was argued in that case that tbe words, “acts 
done under” meant "acts done in pursuance of 
tbe repealed statutes.” Biamwell B., pointed out 
during arguments in that case that the expres- 
sion may be read thus; 

"except as to acta for which aotiona were brought while 
the repealed statute waa in operation.” 

The words "done under" may mean "done while 

tbe statute was in operation.” Martin B observed! 

*‘A fair meaning of the provision is — except as to 
acts done 'under the proteotion of the former statutes'.'* 

PoUoob 0. B., eaid: 

‘‘The object of suoh \ proviso is to prevent the hard- 
ship which might arise if parties were left without pro- 


tection for acts done under a statute which is after- 
wards repealed. The proviso is a common one being 
introduced into most repealing etatotea and it is impor- 
tant to give it a liberal construction so as to carry out 
its object." 

The rule of construction in such a oaie, therefore, 
is that if a right has been once acquired it will 
not be taken away again by the repeal of tbe 
statute under which it was acquired. The words of 
S. 20 are large enough to save vested rights both 
against tbe operation of repeal clause itself and 
also against the previous clauses of tbe Act. This 
was the construction put upon the repeal and 
saving clauses in Hough v. Windus, (1882) 13 
Q. B. D. 324 at p. 236: (53 L. J. Q. B. 165), Oited 
above. 

[28] It was pointed out that there might ba 
some difficulty in giving effect to the words 
‘corresponding provisions' as there was no pro- 
vision in the Order of 1943 corresponding to 
S. 13 of the Act, Tbe Legislature intended that 
the repealed Order should be harmonised with 
the repealing Ordinance and ‘oocres pond* means 
‘suitable to* as laid down in Sachoille We&t v. 
Holmtsdaltt (1870) 39 L. J, Ob. 605 at p. 520! 
(l. E. 4 H. L, 646). If, therefore, there was no 
provision corresponding to S. 13 in the Con- 
trol Order of 1942, it would not apply. Not 
would it render invalid what was valid under 
the repealed Order as the saving clause express- 
ly says that it "sbaU continue in foroe and he 
deemed to be done under tbe Act ” It is by a 
legal fiction that anything done under a prior 
statute is deemed to be done under a later 
statute; and it is by just another legal fiction 
that we have to hold that although a provision 
corresponding to s. 13 was not to be found in 
the earlier Order any action validly taken under 
tbe earlier Order should be deemed to have been 
validly done under the later one. It could not 
have been the intention of Legislature that im- 
mediately the Aot come into foroe, all suits and 
proceedings whiob arose un6er the provisions of 
the earlier Order and which were pending should 
be withdrawn and the conditions laid down in 
8. 13 should be complied with. A saving olauEO 
— unlike exceptions from an enacting clause — is 
liberally construed: See Halsbury, VoL 31, p. 486. 
The effect of the saving clause is that those 
provisions of the House Bent Oontrol Order 
which did not deter tbe plaintiff from executing 
bis decree remained in force as if the succeeding 
Ordinance and Aot had not been passed. 

[29] I have, therefore, arrived at tbe oonolu- 
sion that tha Orissa House Bent Oontrol Act of 
1947 does not in any way affect tbe plaintiff- 
decree- holder *8 right to execute his decree as that 
right was still being litigated, and that the law 
applicable at the time when the execution was 
filed is the House Bent Oontrol Order of 1918. 
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Un^er tb^l: Ocdec, the jiidgaient. creditor hil 
soquited tha right t? get delivery of hie property 
sad the duty wa? imp 13 ad ou the Court to deli- 
iVet it to him. That right aad that duty are ex- 
pressly saved. 


[80] The Beoond queatioii posed at the begin- 
‘niDg of this iudgmeub ia — whit is the law ap- 
fplioable now to the appeal that ig before u^? 

[31] Sub-section (4) of 3.1, Orisaa House Rest 
Control Aot, eaya : 

“It shall reinain in foroa for three years but Ih-’) Pro- 
winoial QoveroQient may from time to time by oDtia- 
cation extend the cjntiauaaca of this Aot for a furthoc 
peciol OT perioio not exoeedln^ in the ag^reg’.ta two 
^yeara," 


The period of three years fixed by the Act ex- 
pired on 21-3-1950 and the Provincial Govero- 
-tnent iseued a notification extending the life of 
^the Aot for one year. This notification is dated 
-21.2*1950. Toe case reported in J atinirmath v. 
^Pr&mnQB of Bihar ^ 1949 P.L J. 225 ; (a i.r. (36) 
jl949 P. 0. 176: 50 or. L. J. 897) ie dear authori- 
sty for the position that the extension of an Act 
^by notification is ultra vires and is of no elfeafe. 
The position, therefore, is that there is no H-iuse 
ISent Control Act now in force in the State, We 
are bound to take notice of thii ^aot and decide 
*the appeal accord ingly, 

[32] It ig well established lhat an appeal ig a 
a re-hearing. The adjulioa'-ion of the rights of 
the parties 13 not yet final. Courts have, in 
numerous oases, recogniead that in respect of 
any relief to be granted in a case on appaal, the 
'Court of Appeal is entitled to take into account 
even facts and events which have come into 
-iexistence after the decree appealed against, lu 
K. C. Mukherji v. Mi. Ramrattan Ku6r,e^ 
S. A. 47 : (a. I. R. (23) 1933 P. G. 49), Lord 
Thaukecton in the course of arguments observed 
'that the duty of a Coart is to administer tbs law 
of tbs'land at the date when the Court is ad mi. 
^listiring it, lu Laokmeshiuar Prasad v. Kd- 
4htoarlal, A. I. B. (23) 1941 P. O. 5 : (20 Pat. 4 29) 
•it was held that the appellate Court is competent 
*^0 taka into account the legislative changes 
-since the deciaiou under appeal was given and 
dka powers ace not confined only bo sea whather 
the lower Court’s dseision was correct accord- 
ing to the Uw ag it stood at the time when that 
'-^ecUlon was given. To the same eSfeot are the 
<<sa8ea reported in Skyamkania v, BambhajaUt 
-A.I.R. (26) 1939 P.O. 74 : (I.L.B. (1939) Kar. F.G. 
465), where the following observation is made at 
p* 77 : "There is no doubt that a High Court 
^OBseaseB enoh power in dealing with appeals 
<^coiii Oourts subordinate to it.” Ses s. 107 and 
41, B. 33, Civil P. 0. I have, therefore, no 
ilieaitatiQn in holding that whatever be the law 
jgPpUoable at the time the execution case was 
and irrespective of whether the decision of 


the Court below is correct or not, there ig no 
restraint now on the decree -holder to evict big 
tenant. Ttie appeal i?, therefore, liable to be 
dismigged on this ground alone. 

[33] As much clisGuggion con trod round the 
construetioa of Ss. 6 and 13 of the Act. I should 
like 60 place my views on these sections. It may 
be remembered that the House Rent Control 
Order, 1943 wag applied only to a few municipal 
areag in the province. But the House Rent Con- 
trol Aot of 1917 was applied to a number of 
other Union Board areas in addition to the 
areas to which the I-Iouse Rent Control Order 
had been applied. Section 13 applies only to snob 
other areas as bad been brought under the 
operation of the Aot in March I9i7. It, therefore, 
says that no suit or proeeeding shali be enter- 
tained by a Court wiihout a permission being 
granted by tbe Controller to institute such a 
suit. Section 5 is restricted to tenancies from 
month to month and says that a tenant shall not 
be liable to be ejected whether in execution of 
a decree or otherwise, except for nou.p&ymenfc 
of rent or breseb of the conditions of tbe tenancy, 
and provides that the Controller may grant 
exemption from thig provision in certain cir- 
cumgtanceg. This section opens with tbe words 
"Siibiect to tks Provisions of this Act" and is, 
therefore, undoubtedly subject to the provisions 
of g. 13. It 13 clear tbit 8 . 6 is to be read as 
subordinate to 3. 1-3. Toe effect of thig would bo 
tbat if a landlord obtaing a decree in compli. 
ance with S. 13, 3. 6 (a) will not apply and he 
can straightway proceed to execute big decree 
and obtain pogreggion, Tbe two sections are 
mutually exclusive. Otherwise there would be 
an apparent inconsistenoy between the two. It 
cannot be supposed that after tbe landlord has 
filed a suit with the permirsion of the 0 jutcoller, 
under 8 . 13 and obtained a decree, the tenant 
shall not be liable to be ovieted in execution of 
that decree unless a further permission is obtained 
from the Controller under S* 6 . Conversely, if 
the landlord obtained an exemption order from 
the OontrolUr under proviso 2 to sub-s. (b) of 
S. 6 , he will be at liberty to execute his decree 
obtained subsequent to this exemption, though 
the requirements of 8 . 13 with regard to the 
institution of a suit or proceeding may not have 
been complied with. The words “whether in 
execution of a decree or otherwise” occurring in 
cl. (a) of S, 6 should, in my opinion, be restrict- 
ed to those decrees which had been obtained in 
areas prior to tbe extension of tbe Aot to those 
areas. 

[34] The next question is whether both an 
exemption and a permission are required before 
a landlord can evict bis tenant. When an ex- 
emption order is obtained under proviso S to 
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cl. (b) of S. 5, the bar created by 8. 6 (a) is 
removed and it would bo unreasonable to hold 
that the landlord should again apply to tho 
Controller for permission to sue. I can see no 
purpose in such a course. The object of the 
exemption is to enable the landlord to get back 
possession of hia house howsoever he can, whe- 
ther by a suit or otherwise. If the Controller 
does not grant him exemption under proviso 2 to 
(j\, (b) of S. 5, be has to give him a certificate as 
re.]uired in s, 13, permitting him to file a suit 
and satisfy tho Comb that the house is reason, 
ably and in good faith required for his own 
occupation, or that he has any other good and 
Buffi oient reason for ejecling his tenant, as laid 
idowD in proviso 2 to S. 5 (b). I am, therefore, 
inclined to read the two eoctions as mutually 
exclusive and as applicable to two different eots 
of oircumstanoes. To hold that an exemption 
jorder, as well as a certificate to sue, would be 
required in ths same case would bs unreason- 
able, besides involving inconvenience to the 
landlord and waste of public time of the autho- 
rities concerned. The Legielature could not have 
intended such an unreasonable course. 

[35] A literal reading of s. 13 would mean 
that every time a proceeding is instituted a per- 
mission from the Controller for the institution 
of such proceeding would be necessary. An order 
of dismissal of a suit for default, a petition for 
attachment before judgment, for discovery or 
inspection, would all be proceedings in the suit. 
Is it expected that the landlord should obtain a 
permission every time such proceeding is institu- 
ted? That would be a futile and absurd course. 
The Ltcgislature does not intend to euaot any 
provision or law which, in its application, would 
lead to an absurdity, nor does the law require 
a man to do that which is futile or fruitless. 
To get over this difficulty, it is suggested that 
the words “in which the ground specified in 
proviso 2 to ol. (b) of S. 6“ occurring S. 13, 
should be read as governing only the words "no 
suit" and that the words "or proceeding" occur- 
ring after “no suit” may be read dijjunctively. 
If the suit has been filed on the ground specified 
in proviso 2 to ol. (b) of S, 5 and a decree 
obtained, after complying with the requirement 
of permission laid down in 3 . 13, a further per- 
mission for execution of that decree would 
be superfluous. The Civil Procedure Code does 
not contemplate any grounds to be given in a 
petition for execution. Why then did the Legis- 
lature prescribe in s. 13, that a proceeding 

“in which the ground Bpeoided iu proviso 2 to 
ol. fb) of S.' C, has been taken as a ground for auoh 
eviction,’' 

shall not be out .tained by any Court i without 
a pecmisBion from the Controller? I can think 


A. 1. 

of two possible explanations. I£r may be tba^ 
the words “on proceedings” have been used- 
ex ahundanti cautela so as to include every 
proceeding in the nature of a suit. It may also^ 
be, which I think is more likely, that in respeDk' 
of decrees for eviction which bad been obtained, 
on grounds other than those specified in proviso iti 
to cl. (b) of B. 5. the Legislature intended that th& 
decree. holder should not be entitled to evic^; 
unless be satisfied the executing Court that tho 
house is reasonably and in good faith required: 
for his own occupation or that he baa any 
other good and sufficient cause. In such a eaae^ 
the Controller’s permission would be required* 
It is open to the landlord to terminate his lease> 
on any of the grounds mentioned in S. Ill, T.P*. 
Act, but these grounds would not be enough to 
justify the eviction of a tenant because S. 6 (a) iso- 
bar and tho decree- holder should obtain a per- 
mission in writing from the Controller and 
satisfy the Court that the conditions mentioned 
in proviso 2 to ol. (b) of S. 6, are also complied 
with. In my judgment, therefore, the expressioo 
“or proceeding" applies to a case where a soifc 
has been decreed on grounds other than ihosa. 
mentioned in s. 6 (b). proviso 2 and such.' 
a suit could be filed in areas to which the rent 
control enactment did not apply. Executionst 
file! after the extension- of the Act to such areas^- 
will not be entertained unless the decree. holdec 
obtains the permission in writing from tb& 
Controller and satisfies the Court that the 
grounds specified in proviso 2, ol. (b) of S. 5;. 
are also present. 1 fail to understand bow th& 
principle of distributive construction can b& 
applied in the present case. The maxim red- 
dendo singula singulis applies where a s^ntencfr 
contains several antecedents and several conse- 
quents and they are to be read distiibutively 
each phrase being referred to its particular eub-.- 
ject. If that principle were to be applied to 
language of s. 13, it would read as follows i 

"No suit .... by a landlord against a tenant . . . . inr 
whioh the ground specified in the second proviso to 
ol. (b) of 8. 6 has been taken as a ground for snebi. 
evic'iion, shall be entertained by any Court, etc,’* 

"No proceeding .... shall be entertained by anjr 
Court . . . 

which would bs absurd. 

[36] In my opinion, the clause beginning with 
the words 

“In which the ground speoified in the second pioviM' 
to ol. (b) of S. 5 has been taken as a ground for saeb;, 
eviotion” 

governs both salt and proceeding, and the appli- 
cation of s. 13 should be restricted only to those 
proceedings initiated in areas after the Act was. 
subsequently extended to those areas, and note 
to those areas in whioh the order or OrdinanoeE^ 
had already been applied before. 
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[d7] The last argument that I'emams to be 
noticed is 'whether on the expiry of the Aot any 
notion can be taken under the provisions of the 
expired Aot. The rule is that, after the expira* 
tiOQ of a statute, in the absence of a provision 
to the oontrary, no proceedings can be taken on 
it and prooeedirgs already taken ipso facto 
determine. SeeHalsbury, vol. 3 i, p. 612. It is 
suggested, however, that the proceed in ge are 
kept alive by virtue of the provision in S. 21. 
Sab-section (b) of 3 . 21 sa^s ; 

*'Tlie expiration of this Aot shall not 

(b) afiect an;;^ liability incurred under this Aot or 
any punishment iocuned Ln respect of any oootravon- 
tion of this Aot or any rule or order made there-* 

nader.” 


It is said that the liability incurred in the pre* 
aeut oase is the liability of the execution petition 
to be dismlsged and this liability is kept alive by 
8. SI (b) The BECtion says 'liability incurred 
under this Act or any punishment incurred in 
respect of any contravention- of this Act.” 
Liability is that condition of affairs which gives 
rise to an obligation to do particular thicg to be 
enforced by action. It applies to a person who 
incurs an obligation which can be enforced by 
law. The question is; did the decree* holder in 
this case incur any such liability ? The word 
*iiicur’ means *to become liable by aot or opera, 
tion of law'. In Waghela Bajsanji v. Shekh 
JHasludiTit 14 I. A. 89 : (11 Bom. 551 p. 0 .) the 
Jndioial Oommittee of the Privy Council observ- 
at p, 100 : 

^ ** 'loouE* means 'to run into’, but it is oouEtantly used 
in the cense of 'meeting with,’ 'of being exposed to,’ 'of 
Iteing liable to’." 


A person incurs a liability under the Aot to be 
punished if he contravenes any of its provisions, 
and the punishment follows the liability. If he 
incurs the liability to be prosecuted be may 
incur the punishment prescribed by the Act. 1 
nannot persuade myself to agree with the con ten. 
iion that the words Tiability inouiYed’ should be 


understood as lefetring to the petition having 

■ ty to be dismissed. That 

le expression fiom its oidi. 
ybody incurred any liability 
sh entertained the execution 
tier’s permission. In my 
B. 21 does not save the 
and the only consequence 
aneouB case started by tbe 
nppellant under S. 47, Civil P. 0., objecting to 
tile maintainability of the execution on the 
gfQnnd that B. 13 of tbe Aot was a bar, ipso 
^minated along with the Act. 

B iSjffgl To put my views in a nub shell, the Act 
^M^a^iECd, and with it tbe objection raised by 
i||giiimit.debtor also falls. With all deference 
Ull^ained brothers, who take the oontrary 


, . . . . . 






view, I am bound to dissent, I am in favr uu of 
giving a oonstruotion which will barmoniso al! 
the sections which appear to be repugnant to 
each other, without doing violence to the lang. 
uago employed by the Legislature. In this 
case, but for the leniancy shown by the decree- 
holder in granting time to the judgment-debtor 
to vacate the house, the writ of delivery which 
was first issued on 18-9-46 would have been 
executed. But the judgment. debtor took time 
again and again till 7-5-1947 when tbe execution 
petition was dismissed on part satisfaction. IIo 
represented to the Controller that be bad no 
objection to vacate the house provided he was 
given time till 30-4-44 and he represented lo the 
Court more than once that ho would vacato the 
houee. In these circumstances, to bold that the 
language of the Act justifies the Coart in arriving 
at the conclusion that tbe execution i.etiticn is 
untenable for want c! a permission from tbe Con- 
troller cannot be a true construction of tbo Act 
or the intention of the Legislature iiuderljing 
it. I trust I have ccrteotly interprtted tbe 
intention of tbo Legislature and if I am wrong 
in my inter pi etation, I have erred in the com- 
pany of the great masters of Law, 

[39] In the result the appeal must be disinia. 
sed with costs. 

fio] Narasimham J. — Having given my 
anxious consideration to tbe differing judgments 
of my learned brothers, Das and Panigiahi 
I have come to Ihe conclusion that the appeal 
must be allowed and E. 0. No. 247 of 1947 dia- 
missed with costs. 

[41] All the three of U3 ace agreed that the 
House Kent Control Act, 1947 expired on 21-3- 
1960 and that the notification of the Government 
of Oriasa (no. 2280- Dev. dated 26-2-1950) extend- 
ing the said Act for one year more is invalid in 
view of tbe recent decision of the Federal Court 
in Jatindra Nath v. Proviyicc of Bihar ^ 
1949 P. L. J. 225 : (A. 1. K. (36) 1949 F. C. 175 
60 or. L. J. 897) to the effect that the extension 
of the life of an Act by a notification of the 
Executive Government would amount to exer- 
cise of delegated legislative power and as suchi 
invalid. Therefore it may be taken aa v.’ell, 
eBtablished that the House Rent Control Act, 
1947 [hereinafter referred to aa the Act) is no 
longer in force in tbe State of Ori-sa. 

[42] The difference, however, between my 
learned brothers is mainly on tbe question as to 
whether this execution case (No. 247 of 1947) 
which was filed on 10-6-1947 when tbe Act was 
in force should be disposed of in this appeal on 
the basis of the law aa it stood at the time of 
the filing of tbe execution case or else on the 
basis of tbe law aa it stands now at the time of 
the bearing of the appeal. The Act was a purely 
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temporary Act and tbe effect of the expiry of 
such an Act on pending proceedings is essentially 
a matter of construction; B. v. Wicks, (194G) 2 
ALL E. R. 529. Section 2 L expressly flays that the 
expiration of the Act shall not sfl'ect any liabU 
Hty incurred under the Act. One view is that 
the word 'liability' rc3urring in S 21 (b) means 
liability for punishment under the penal provi- 
■aionsof that Act (Srs S. 14). This construction 
not only nnrrowg very much the meaning of the 
expression ‘liability' but it overlooks the fact that 
cl. (b) of S. 21 also refers fo punishment incur- 

k. 

ired in respect of any coDtraventiou of the Act. 
The ‘Jiability incurred under the Act' and 'any 
punishment in respect of any contravention of 
'the Act,’ have both been expresgly stated in that 
clause and consequently tbe ‘liability’ must 
necesssarily be other than the penalty contemp- 
lated by tbe Act. I would agree with niy 
'learned brother Das J. that ‘liability* would 
lincludo tbe liability to have the execution case 
dismissed for want of proper permit as required 
by B. 13 and that liability would, therefore, con- 
tinue by virtue of s. 21 alone notwitbstanding 
■the expiry of the Act. 

f43j Out of respect for my learned brother 
Panigrahi J.^ I think it necessary to briefly give 
my refisons for my inability to agree with the 
other views expressed by him in his judgmentt 
In Paras, i and 5 (parag. 23 and 24 of this report) 
of the judgment he has pointed that an Act 
should not bo so construed as to aff ect pending 
proceeiingg in the absence of any express pro- 
vision to that effect and that oonaequently E. 0. 
No. 247 of 1947 (out of which the present appeal 
arises) would not be in any way affected by 
any of the provisions of the Act. If I may say 
60 with respect, the initial assumption that the 
€aid execution cage wag a ‘pending proceeding* 
at tbe time of the commencement of the Act is 
incorrect. The Act was published in the Gazette 
on 21-3. 1947. It was brought into force in the 
town of Outtack by a notification dated 3-5-1947. 
Therefore after that day the Act validly came 
into force in the town of Cuttack. Execution 
Case No. 247 of 1947 was actually filed before 
the executing Court on 10. 5-1947, seven days 
after coming into force of I he Act. How can it 
be said that tbe said execution cage was ‘pend- 
ing’ on the date of the coming into force of the 
Act in Cuttack town? It is true that there was 
a previous execution case (no. 130 of 1946) filed 
on 30.4-1946; but that wag ultimately dismissed 
for default on 7-6 1947, Execution oase Ko. 247 
of 1947 is a separate case filed three days later 
and it was never contended even by the learned 
counsel for the respondent that the second execu- 
tion case U a mere continuation of tbe first 
•execution case. Such a contention cannot be 


seriously advanced because the first one waa 
clearly dismissed for default on 7-6-1947 
limitation for filing a fresh execution case com- 
menced from that date. If a second petition for 
execution of a decree after dismissal of tbe first 
execution petition is considered to be & mere 
continuation of the first petition ol. (6) oC 
Art. 182 , Limitation Act, would be meaningless. 

[44] Presumably my learned brother Pani- 
giahi J., considers that E. 0. No. 347 of 1947 
should also be held to be a 'pending proceeding* 
because the Lsgislature passed a Validating Act 
(Orissa Act xxi [21] of 1947) on 12-7-1947 mote 
than two months after filing of that exeention 
petition. But if the provisions of that Validating 
Act are carefully florutintsed It will be found 
that they deal with acts done from 21-3-1947 
till 3-5-1947 and validated the same by giving 
retrospective effect to the aforesaid notification 
dated 3 5-1947 from 21-8-1947 itself. But as re- 
gards any action taken under the Act after 3-5- 
1947, no validation was necessary at all and 
Orissa Act xxi [2i] of 1947 does not either ex- 
pressly or by implication deal with those acta- 
Therefore, with great respect, I feel oonetrained 
to dissent from the view that E. o. No. 347 of 
47 was a 'pending proceeding* when the Act waa 
brought into force in Outtack town on 3-6-1947* 

[45l I entirely agree with my learned brothen 
Fanigrahi J’s observations regarding the effect 
of a new Act on a 'pending proceeding*. But any 
discussion about it is beside the scope of the 
present case. 

[46] The limited question for consideration ia 
whether tbe Act would operate so as to deprive 
a dec re 0 . holder of a right which accrued to him 
prior to its commencement. It is true that 
ordinarily retrogpective effect should not ha 
given to an Act so as to affect vested rights 
which might have accrued to a decree-holder. But 
if there ate express provisions in the Act which 
indioatd that the Lsgislature deliberately inter- 
fered with decrees obtained ^prior to its com- 
mencement, the Court is bound to give such 
r6tico.gp0ctivG effect. The jurisdiction of the Orissa 
Legislature to legislate even in respect of deoreea 
oannot be seriougly questioned. The subjeoft 
'Civil Procedure* ig an item in the Ooncnrrenk 
Legislative List (item 4 of part i of List la) 
and the Act was assented to by the Governor- 
General. Consequently sub-s. (3), 8. 107, Govern- 
ment of India Act 1935 would apply and even 
if there is any repugnanoy between any pro- 
vision of the Act on the one band and any 
provision of tbe Civil Procadure Code directing 
an executing Court to execute a decree withoiik 

any modification or restriction the former would 
prevail. 
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l47] An oxfuninfttion of eoms oftbepcovisiona 
•of the Aofe ehowB that the Legielatiire clearly 
intended that the Act abould apply to dooroea 
passed prioc to its oorameDoement. In ol. (a) 
ot S. 6 are the words * whether ia execution of a 
decree or otherwise*. These words were not found 
in the original Houae Rent Control Order, 1912, 
They iodioate unmistakably that notwilhstan* 
ding any decree for ejeotment passed prior to 
the coming into force of the Act euoh a decree 
cannot be executed cxoept in accordance with 
the provisions of S. 5. Similarly in S. 13 both the 
words * 0 ait* and 'proceeding' hfive been used. I 
entirely agree with my learned brother Dis J. 
that a proceeding must include an execution 
proceeding. As an execution proceeding must be 
J preceded by a decree and as S. 13 expressly 
forbids each a proceeding to be entertained in 
the absence of permit by a Oontroller it follows 
that in 8. 13 also the Legislature deliberately 
intsrfered with a decree prior to the commence, 
ment of the Act. 

[49] Therefore though the Act cannot be said 
to apply to pending proceedings it must be held 
to apply to new execution oases hied after its 
loom men cement, and thereby affect decrees 
passed prior to its oommencement. 

[49] As regards the construction of S3. 5 and 
13 and the necessity of harmonising the two, I 
<am in entire agreement with my learned brother 
Das J. Section 13 was newly inserted by the 
House Rent Control Ordinance, 19^6 and it was 
not found in the original House Rent Control 
•^rder which remained in force from 1942 to 
1946. Simuitaneously with the insertion of S. 13 
in the Ordinance a restriction was put on S. 5 
by the opening words ‘subject to the provisions 
of the Act*. There can be no doubt, therefore, 
that . S. 5 is eubjeot to s. 13, and an exemption 
obtained under proviso 2 to 9. fi cannot dispenee 
with the necessity of obtaining a permit under 
B. 13. I am, therefore, unable to accept the 
view that the two sections should be read *'as 
mutually exclusive and as applicable to two 
different sets of oiroumstances". When a new 
eeotlon (S, 13) was deliberately inserted in the 
•Ordinance of 1946 and in the Act of 1947 though 
there was then in existence 8, 5 rec; airing the 
obtaining of an exemption from a Controller and 
'^tnuUaneously with such insertion 8. 6 was 
ixiade 'subjecti to the other provisions of the 
Act'* iff will be against all well-established rules 
■<)l atatutocy construction to say that ss. 5 and 
’ll? are two independent aeotiona mutually ex- 
^ttidViEiv It may be that as a matter of policy the 
ib|tiare. wanted each double obeoK on tne 
MaqI a tenant — a first oheok at the time of 
, Hi exemption under 8. 5 and a second 
iha time of eibhet inatituting a suit for 
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ejectment or filing an application for execution 
of an ojectinent decree already obtained, under 
S. 13. How'Gver, unreasouable such double check 
may be it is not the function of the Court to 
question the wisdom of the Logislatare. 

[60] It has been pointed out that if s. 13 ia 
literally considered it will lead to 'a fatal and 
absurd course,' inasmuch as every time a pro- 
ceeding ia instituted permission from the Con- 
troller for the institution of such a proceeding 
will ba necessary. It ia further siid that an order 
of dismissal of a suit for default, a petition for 
attachment before judgmeo!, for discovery or 
inspection, would all be proccGdinga in the suit. 
I am, however, unable to accept the view that 
the expression ‘proceeding’ in S. 13 should be so 
widely construed aa to include every proceedirg 
after the filing of the execution petition or the 
Bait as the case may be. The word ‘or’ which 
conueots the two words suit* and ‘proceeding' ia 
Ordinarily diejanctive and it cannot be cemattu- 
ed in a ooDjunctive een^e unl6f.3 there are com- 
pelling reasons for taking that view. As pointed 
out by Lord Atkin in Brown d Co. v. V. T. J. 
Hariuon. (1927) 96 L. J. K. B. 1025 : (137 
L. T. 549), 

“it IB f»enerfl!]y diejuQctive, but it mtiy be plain from 
the ooilocat oa of the woicU that it ia meant in a coo- 
junctive Bense, and oertainly wliere the use of the word 
as a disjunctive kads to repugnance or absurdity it ia 
quite plain within the ordinary principles of construe* 
tion adopted by the Court to give the word a conjuno- 
tive uae.” 

It will be reveicing the process to give the ex- 
preeshn 'or' a conjunctive meaning and then 
inferring an absurdity by such construction. 
the normal rule of disjunctive construction of 
the word 'or' is adopted it seems plain that; a 
permit under s. 13 ia required only at one stage; 
that 13 to Bay either at the stage of the institu- 
tion of the suit for eviction or at the stage of 
filing a petition for executing of a decree for 
eviction already obtained. This aspect of the 
case has been fully diecuosed in the judgment of 
my learned brother Das J. with whom I am in 
entire agreement. But as on this point he has 
given his views in a somewhat guarded manner 
I would emphasise thot a reasonable construc- 
tion of 3. 13 by intsrpreting the word 'or' in a 
disjmeotive sense would lead to no absurdity and 
would be in onsonance with the true intention 
of the Legislature. 

[61] In para. 14 (para. 36 of this report) of 
the judgment of my learned brother Fanigrahi 

J. occur the following passagea: 

“Id my judgment, therefore, the expression *ot pro* 
oeediog' applies to a ease where a suit has been decreed 
on grounds other than those mentioned in 8. 5(b), 
eeoond proviso, suoh a euit O iuld be 61ed in areas to 
which the Bent Control enactment did not apply. But 
exeuatiana filed alter the extension of the Act to sueli 
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areas ^vill not be enteitained unless tbe decree-holder 
obtains the permission in writing from the Contioilet 
and saliifiod the Court that tbe gfounds specified in 

proviso 2, cl, (b) of S. o are also present." 

* * * ♦ * 

‘ Tbe application of S. 13 should be restricted only to 
these proceedings initiated in areas after the Act was 
Bubeefjuently extended to those areas, and not to thosa 
areas in which tho Order or Ordinance had alri ady 
been applied before.” 

[52] These passages clearly indicate tbai; 
inspite cf his strongly expressed views against 
construirg S. 13 £0 as to interfere with vested 
rights alrtady obtained under a decree and 
against construing the expression ‘proceeding’ aa 
inchiding an ‘execution proceeding’ my learned 
brother himself has teen obliged to construe 
8. 13 as applying to some execution proceedicg 
and as interferlrg with vested rights under some 
decrees. Thus, when it is conceded that S. 13 
miiE-t apply to some execution proceedings and 
would oUo affect vested rights under a decree 
there seems to be no logical reason for restriot* 
ing it to those areas where tbe Order and the 
Ordinance were not in force and the Act was 
brought into force for tbe first time. With great 
respect to my Itarned brother, I may eay that 
there is no justifioation in the language of S. 13 
or of 8. 6 to support such a narrow construc- 
tion. My learned brother would perhaps strain 
the language of the sections in view of the sup- 
posed unreasonableness and hardship. But with 
respect, I eonsid er that the primary rule of con- 
struction is to gather the intention of tbe Legis- 
lature from the language used and give full 
effect to it irrespective of the supposed conee- 
queuces. 

[53j In other respects, I am in entire agree- 
ment with the judgment of my learned brother 
Das J. and therefore, think it unnecessary to 
discuss the other points raised in this appeal* 

[51] By the Court. — In accordance with 
the majority view, the order of the Court is that 
the appeal is allowed and E, 0. No. 247/47 is 
dismissed. In the ciroumatances, the appellant 
will have no costs at any stage of tbe proceed- 
iugs, here or in the Courts below. 

Appeal allowed. 
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JAGANNADHADA3 AND PANIGRAHI JJ. 

Chairvian, District Board, Puri and others 

— Defendants- Appellants v. C. E, Achaya 

Plaintiff ^Despondent, 

A. F. A. D. No. 179 and 180 ot 1943, D/-10-i0 1950. 

(a) Bibar and Orissa Local Self-Government Act 
(III [3] of 1385), Ss, 73 to 76 — Road Nature of 
properly of Distiict Board in road -Road- side land, 
if held in any diiferent manner — Highway. 

Tba veBtiog of a road in a looal authority vests no 
Ijroperly beyond a special property in the surface of 


tbe road end such portion above and below the surface^ 
as may be necessarily incidental to the use ot the sur- 
face as a road and for its proper upkeep and menage- 
ment. It does not vest tbe soil or tbe land in the Iccal 
body or its owner so as to enable it to treat tbs soil as- 
its private property and to put it to any use it likes. In 
respect of roads which ate not vested in the District 
Board, but which are merely under tbe administration 
and control of the District Board, tbe nature of the 
property is obviously much more-limited. [Para 4} 

Road- side lands are prima facie part of tbe road and • 
are vested in tbe local authority in tbe same way as the 
roads and subject to the same kind of use thereof and 
subjeot to tbe game rights and incidents as the road 
except in bo far ae any specific statutory provision pro* 
videa to the conirary expressly or by necessary impli- 
cation. [Para 7} 

(b) Bihar and Orissa Local Self-Government Act 
(III [3] ot 1885), S. 139 — By-laws framed under 
(Notfn. No. 3438-S. G. (8)/34 dated 29-8- 1944)— 
Right of access — Substantial interference — Leasing, 
of road-Side land by District Boaid — Bibar and 
Orissa Local Self-Government Act (HI [3j ofl885)^ 
S. 138 — Rules under— Rr. 94 and 97— Highway, 

An abutting owner of a toad, including therein the road- 
side lands which form part of the road, has the updeubted 
tight of access to tbe road fromall points of bis property 
but tbe right cannot be construed as entittieg him to in- 
sist upon leaving tbe road absol ately free from any other 
kind of use than for mere passing and repassing of tbs 
members of the publio. If such a use ia otherwise 
reasonable and is within the scope of -the purposes of 
the Local Self Government Act, an abutting owner has • 
an actionable right (unless such right is taken away 
by the Statute) only when his right of access has been 
aubstantially Interfeted with and whether that la so or 
not is a question of fact to be determined having regard - 
to all the circumstances of the case. On a quettlon 
whether any particular ueo of the road-side land am* 
ounts to a substantial in ter feiecce with the right of: 
access of an abutting private owner, the fact that It is 
a road-side land and not the regular road caiiying ths 
trafiSo may conceivably make a difierence on a consi* 
deration of the question as one of fact, and on the - 
question whether there has been any unreasonahlo 
conduct on the part of the local authority and whether^ 
in any case, the abutting owner is entitled to an injunc- 
tion for the removal of the interference or obstraotloD. 

[Para 8] •• 

Seld on faots of the oa«e that the leasing of a por- 
tion of a road-side land by the District Board and the - 
actual use to which the lessees put it and were con- 
templating to put it amounted to gubetahtial inter- 
ference with the plaintifii's tight of access from his 
adjoining land to tbe land leased and to the road. 

[Para 11] 

(c) Bihar and Orissa Local Self-Government Act 

{III [3J of 1885), S. 139 _ By-laws framed under" 
(Notfn. No. 3438-S. G, (8)y34 dated 29-8. 1944) -By- 
laws are not ultra vires. [Para 10} 

S, N. Sengupta and 8, Misra—for Appellants; E, . 
Sen— /or Respondent. 

Das J. — Tbe defendants are the appellants - 
in these two second appeals. They arise out of ■ 
two suits o. S. 11/46 and 0. s, 8S/46 on the file of 
the District Munsif of Pari tried analogously 
{simultaneously?} , The plaintiff and the defen- 
dants are tbe same in both tbe suits and they 
relate substantially to the same matter, Tber&^ 
was a common judgment in both tbe suits an^^ 
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'^hd appeals thetafcom to the lo.ver appellate 
‘OoucI ware also heard analogously {simalta- 
neously?) and dealt with by a Qooimoa julg- 
ment. The eaite had been decreed by the trial 
'Court and the said decrees were con dr mad in 
appeal. Defendant x in both the suits who is 
•appellant in these appeals is the Chairman , 
Distriot Board of Pari, Defendants 2 and 3 in 
both* the suits who are appellants 2 and S before 
us are leasees from the Dietriot Board of a por 
tion of plot NO. 736 in Mouza Kudiarai. Defen- 
dant 2ia a minor represented by his mother and 
guardian, defendant 3. Toat plot is a road side 
land abutting on the District Board road running 
from PipU to Kburla. The pUtatilY (respondent 
in both tbe appeals) is the present owner as has 
been found by the Courts below — of plot No. 7il7. 
He has started oonstruoting a house on his plot 
which he was entitled to do. His case is that 
defendants 2 and 3 have some time ago put up 
another stiuotura on the portion of plot no. 7S6 
leased to them and that this interferes with bis 
right of access from all points of his plot, to all 
points of the Khurda Pipli toad through every 
part of the road aide plot No. 737. He accordingly 
brought the suits for a declaration, (l) that the 
Action of defendant l in leasing out the road- 
side land to defendants 2 and 3 is without juris, 
diction ultra vires; (2) that the lease is void; 
<3) that the plaintiff has gob right of access and 
view to the District Board road to every part 
of the road side whtoh abuts his land; (i) for 
the requisite mandatory and permanent injunc- 
tions against defendants 2 and 3 in respect of 
the struoture already put up and contemplated 
to be put up. It may be mentioned that 
O. S. 11/46 related only to the fresh structure 
intended to be put up by defendants 2 and 3 
and that O, B. 32/46, which was Qled later, 
relates to the pre-existing structure already 
put up by defendants 2 and 3. Both the suits, 
however, raise the same questions. The defence 
of the defendants in both the suits are, (i) that 
the plaintiff has no such right as claimed of ao- 
0033 to the toad from all points of the road- side 
land; (3) that the District Board had the right 
to lea«G out the road. side land and the said 


dealing is not ttUra vires; and (3) that as a 
faot' the plaintiff and his predeoesaora were all 
Along having access to the road from plot 
sa. 737 only through a portion of plot no. 736 
And that in any case the right of access has 
'Hot bsen substantially interfered with. The 
Clbfivts below have oonourrently held that the 
lilaiintifl is entitled to the same right of access 
of road-side lands as to the road and 
ol aooeaa to the road through road, 
that the leasing by defendant l 

ft ** « , _ * i* ^ 


bt 786 to defendants 2 and 3 is invalid 


and that certain by-laws framed by tho Dis- 
trict Board with the eanotion of the Govern- 
meat authorising such leases are uUra vires, 
inasmuch as the leasing and the by-laws are 
iu derogation to tbj right of ac-essof tho abut- 
ting owners. Hence those two aaoond appeals 
by defeadaot 3 which have baon hoird ana- 
logously (simultaneously.?) 

C2] The main oontentiou of learned counsel 
for the appellants is that road-side lauds ara 
not part of the road and that the plaintiff 
whose plot does not abut the road has not got 
any such private right of access either to the 
road oc to the road -side land which ha oliims 
and that in any case the leasing of the road- 
side land was authorised by by-laws which 
have a statutory force and that the view taken 
by the Courts below chit the said by-laws are 
ultra vires and that the leasing by the Dia* 
triot Bodid in pursuance thereof is invalid is 
erroneous, 

[3] The questions, therefore, that arise iu'^the 
case are (l) whether road-side lands form part 
of the road for purposes of the Local Self Gov- 
ernment Act and are subject to the same rights 
and incidents as regards members of public and 
abutting private owners and if so, whether the 
road-side lands otn be put to any use in dero- 
gation of snob rights. It may be mentioned at 
the outset that there is no allegation of plain, 
tiff in this case that the particular road -side 
land in question is owned and pos^esasd by the 
District Board as ordinary private property 
distinct from ths road, For indtance, if the 
road-side land in question had been purchased 
by tho District Board from privato owners, 
or acquired for the District Board at its cost 
by the Government or obtained in some other 
way as ordinary private property, which it 
might well do under S. 29, Bihar and Orissa 
Local Self-Government Act, the congiderations 
and legal implications applicable to roada as 
such may not be applicable to the road side. 
Bub the plaint and the written statement do 
not give any indication that the rpad-side land 
in the present case is owned as such private 
land or indeed in a manner different from the 
road. D. \V. 1. says: “The road and the road- 
side land belong to the District Board" giving 
no indication that they are owned in different 
ways and implying in fact the contrary. The 
word "road*' is noLdeffoed in the Act, nor is 
there any reference therein to "road side lands". 
In ordeff therefore, to determine whether there 
is any difference between "road" and "road- 
side land" as regards the rights and incidents 
to which they are subject to, it is neoasaary to 
ooDsider what the nature of the property of the 
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District Board in a road is and whether a road, 
eide land is held in any different manner. 

It is well settled that so far as a road is 
concerned, the D.a'jricii B^ard is not in any 
sense the owner of the soil of the road to en- 
able it to treat it as its ow’n private property 
and to put it to any use it likes. The owner- 
fibip of the road by the District Board arises 
uuiei’ ss, 73, 7t, 76 and 76, Bihar and Orissa 
Liioil 8'jlf. Government Act. Under 83. 75 and 
76, Local Self Government Act, roads cons- 
tructed by the District B lard from the District 
Board Funds or roads belongiog to private par- 
ties and transferred to District Board are vested 
in the District Board, Under S3. 73 and 74, 
roads vested in the Gevornment or roads pre. 
viously under the control and administration of 
the District Ro.xd Committee or Branch Com- 
mittee may be placed under the control and 
administration of the District Boa^rd, Both in 
English as well ag in Indian law, which, in 
this respect follows the English law, it is now 
settled by a series of decisions of the highest 
authority that the vesting of a road in a local 
authority vests no property beyond a spe- 
cial property in the surface of the roid and 
such portion above and below the surface ag 
may bo necessarily incidental to the use of the 
gurface as a road and for its proper upkeep and 
management. It hag been held that it does not 
vest the soil or the land in the local body aslits 
owner. (See Sydney Municipal Gouncil v. Young, 
1898 A, 0. 467 at p. 459: (67 L, J. P. 0. 40) and 
Man Singh v. Arjunlal, A. I. n. (34) 1937 P. O. 
299 : (l.L.R. (1937) ALL 90l) ) In respeotof roads 
which are not vested in the District Board, but 
which are merely under the administration and 
control of the District Board, the nature of the 
property is obviously muob more limited. 

[ 5 ] Tbig leads us to a consideration as to 
what, in a road. aide land, (not being the private 
property of the District Board) is the nature of 
the property of tbs District Board and whether 
it is in any way higher than that in the roads. 
There are no specific piovlsions in the Act indi- 
oating an answer to this in terms. The only 
provisions, if at all they may be applicable, are 
69. 73 and 74; but that would be so, only if 
road- side lands are part of the road. On this 
question, a oonsideiation of some of the Engliah 
oases is instructive. The English law shows that 
pr^rna facie the lands on either side of the road, 
which are not the private property of the abut- 
ting owners, are held by the local authority ag 
part > f the toad itself. The question has arisen 
with reference to the determination of what are 
the linilts of a road and whether the road is 
oou lined to the portion aotually and normally 
used 05 highway for the passing and re passing 
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of the public, or extends also to the waste lands 
on either side. la King v. Wright, (1832) lift- 
E. R. 243 ; (3 B. & AD. 63 i), it was laid down. 
tbat' 

“Wbon a road runs through a space of fifty or sixty 
feet b?t\veen enclosures set out by an Act of Parlia- 
ment, it is public though it may not all be u;ed or 
kept in repair as a road. (See headnote).*' 

In Elwood V. Bullock (184 i) 115 E. b. 147 afe- 
p. 166: (6 Q. 6. 3S3) it is stated that: 

“Where a highway passes through an inclosed coun- 
try it is not the formed road merely, but the whole epacB- 
from fence to fence is the highway. The extent of a 
highway where it passes over a common , is frequently 
still more indefinite to the right and left of what niay_ 
be the ordinary pass.ago.'' 

In Turner v. Ringwood Highway Boardt (l879y 
9 E, Q. 413 at p. 422; (21 L. T. 746), it is Stated, 
as follows: 

“The right of the public U to have the whole width 
of the road, preserved free frorn objtructions and i? 
not confined to that part which was used as the oio: 
trita” 

In Harvey v. Truro Rural Gouncil, (1903) 2* 
oh. 638 at p. 643: (72 h. 3, Oh.705). dealing with 
the quagtion of the right of the public over the- 

road-side wagte, it was laid down ag followa; 

“In the case of an ordinary highway running be- 
tween fences, although it may be of varying ani 
unequal width, the right of passage or way prinia- 
facie, and unless there be evidence to the contrary^ 
extends to the whole apace between the fences and the 
public are entitled to the entire of It as the highway^ 
and ate not oonfined to the part which may bo metal- 
led or kept in order for the more eonvenient use o£ 
carriages and foot-passengers,'’ 

This position is also affiemed in Office v, 
ford Rural Goxoned. (1906) 1 oh, 342: l7o L. J. Ch- 
348) and Boioleij v. ToUanham Urban District^ 
Council, (1914) A, o. 96: (83 L. J. Ob. 4U). Thua# 
it appears to be well cettled in English law that 
prijjia facie and in the absence cf any speoifia 
evidence to the contrary, road- aide wagte land ig 
part of the road and ig vested in the local autho- 
rity in the same way. The limit of the road, aa 
ao extended by the abutting waste, is the entire 
width between the fences or the enclosures^ 
which in terms of the corresponding oonditiona 
in this country, may be taken to mean tba 
boundarieg of the next adjoining private land 
or property on either side. So far as it has baea 
brought to my notice, there is no specific caseii^ 
the Indian Courts deciding what exactly are the> 
limits of a road, apart from any statutory defini- 
tion of that word in certain enactments. But 
the position as above indicated from the English 
law is assumed in Hihal Ghand v. Azmat AH 
Khan, 7 ALL. 362; (1835 A. w. N. 66), Mmici- 
pal Board, Agra v. Sudarshan Das, A. I. B« 
(1) 1914 ALL, 341: (37 ALL. 9), District Boards 
of Manhhum v. B, N. Bly, Co., A. I. B. (32^ 
1946 Fat. 200; (23 Fat. 931) and in Peaoook on 
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**Iaw of Easements*' 3rd Bdn. p, aJO. Since authority iu exactly tho same manner, Thie i-’ 
Ibe Indian law follows the English law in res- anotlior reason for saying that the road-sidc 

pool of roads, it is reasonable to hope that land forms part of the road. It is unnecessary 

'road** even in Indian law is not oonfined t3 to disjnes hero, for the purpose of the present 

fbai portion of it which is the frequented solum case, whether iu Indian law aa in JOogli-h law, 

of the highway, used for passing and repassiug the soil of the ro^id or the roalsido Inud hedougs 

of the publio, but inoludes also the waste lands to tho abutting owners nsv/zia aimuHum filinn 

on either side of the road belonging to the local viae* Tho podtion may coacoivably be diff HX'nt 

nnthority, (otbeiwiee than as absolute private in view of the fact that lauds abutting roads are 

property), and extending to the boundary limits generally held only by tenants or raiy?.ls under 

of the properties of private owners on either the Govumment or a proprietor aod it may well 

eide. This is the view that has been adopted for bo that the sub. soil of the roads and road -side 

the definition of the word "road" in the Bihar lands may be vested either in tiio Government 

ftnd Orissa Municipal Act of 1922, and in other or the proprietor and not in the abutting tenant. 

Ifnnioipal Acts of various provinces and also in See Nikalchand v. Azmat .‘iliEka?i^ tall, rcg; 

some Local Self-Government Acta of other (I8S5 A.w n. 56)130 cal. i7(?); 56 cal. 73 iC?) Szi?/,. 

provinoes. (See Madras Local Boards Act), daram Aijjar v, Mimicipal Oowicil, Madura^ 

[6] That the property in a road-side land P- CIS: (13 M. L. J. 37) Bad 

follows the property in the road and is there- Mumsami Cheiiy v. Rajah of Karu'clnaqar 
lore of the same nature, also appears from the 80 Mad. 193 at p. 109: which allasaume that the 
English oases. The question in English Courts vested either in the Govornmenfc or in the 

has arisen in a form rather different from what i^amiadau, though the question of the right of 

w© ace concerned with in the present case, but tenant has not b^on in terms raised, 

the principle thereof is instructive and strength- above oonaderations establish tbati 

ens the above conclusion. It is well-settled in road. side lands are privia facie part of the road) 
English law that, subject to the limited kind of vested in the local authority in tbeaamei 

property iu the local authority in respect of the roads and subject to tho same kind! 

road connoted by the word Vesting’, the soil of thereof and aubject to the sime rigbis andi 

the road usque ad medium filum vine is in the incidents ae the road, except in so far as any t 

abntting owners on the two sides. With refer- speciho statutory provision proviJeg to the con-i 

©no© to this principle, the question has arisen as expressly or by necegsary implication.' 

to who is the owner of any adjoining wasteland only statutory provisions having a bearing 

in between the formed toad and the boundary of that have been brought to my notice are the statu- 
tbe adjoining owner, that is to say, whether the rules, relating to tee power of the focal 

soil belongs to the Lord of the Manor iu which authority to transfer property belongirg to it, 
the road and the adjoining wasteland are situat- framed by Government under B. Bibar and 
ed or to the private owner of the abutting pro- Orissa Local Stlf- Government Act. (See Cibar 
perty. It has been held that since the soil in the Orieea Local Self-Government Reft rt nee 

load up to the middle belongs to the abutting Book, by Bobici Kumar Roy Cbowdhury, sna 

owners and to the Lord of the Manor, the inter- e3q., p. 242). These rules have statutory force 

mediate waste land also belongs to the same virtue of the express terms of s. 138. Rule? 
private owner. This has been laid down in Doe have a b^ariDg on the matter. Rule 91 

w. Pearsep, (1337) 108 E. R. 737: (7 B. &. C. 304) shows that for the purpose of transfer of pro- 

H follows: (See head-note) perty the property is divided into two catego- 

*‘Ihe presumption 10 that waste land which adjoins that wnich ia vested in the 

the road, belongi to the owner of the adjoiniog enolos' Board, and (2) that which is under the control 

ed land, whether be be a frea-holder, or lease holder and administration of the Board. Amongst Other 

or copy-holder, and not to the Lord cf the Manor.” matters, the Board is given the power’ to lease 

Similarly it has been held in Steel v. Pricket ^ both kinds of properties subject to certain con- 

(1819) 171 B. B. 706: (3 Stark 463), that the pre- ditions. Rules 94 and 07 show that in respect of 

Bomption is that the waste lends which adjoin the latter category of properties, the lease is 

rood belong to the owner of the adjoining free- normally not beyond one year, while in respect 

bold and not to the Lord of the Manor. These of the former for a term not exceeding five years. 

pcopOBitiono must be understood in the sense, But it is obvious that the lease-making power is 

Biot that the surfac© belongs to them, but only intended to bo exercised in a manner which will 

Bab*8oi], This position, which is well-esta- not in any way hamper the primary purpose for 

bltsh^, in English law, therefore, implies clear- which the property in question is intended under 

iy the snrface, both in respect of the road the Act. The word "property" in the rules may 

alft lli Koad.8£de waste, is vested in the Local he wide enough to include roads and road sida 
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see Patna City Municipality v. Dwarka 
Prasad, A I.R. (26) 1939 Pafc. 633 atp. 685, COl. l: 
(18 Pat. 735), as regards the similar word ‘'land” 
in 3. 62 of the Municipal Act. Those rules, how- 
ever, io thoir application to roads or road-side 
must be i-o oonstruo.l as not to aubstantialiy in- 
Icrfore with the rights, either of the public or of 
private abutting owners, with reference to roads 
or road-side lands which, on the above view, form 
part of the road. It bas also to be mentioned 
that usfendant 1, the District Board of Puri, has 
framed oertain by-Iaw3 relating to these matters 
with the sanction of the Local Government un- 
der the powers vested in the Board by virtue of 
3. 139, Local Self-Government Act, and such 
by-laws have also statutory force. These by-laws 
which have been published at p. 224 , part HI of 
tho Orissa Gazette, dated 8-9 1941, under Notfn. 
NO, 3433 S. G. (3)/34, dated 29.8-1941, in specific 
terms, authorise the leasing of road-side Unde. 
It is obvious that these by-laws also if they are 
to be valid, must be such as not to interfere 
substantially with the rights of the public or of 
the abutting private owners in respect of the 
road or road-side lands. This leads ua to a con- 
sideration of what such rights are. 

[S] A road is a highway for the passing of all 
the members of the public. The public have a 
right of passing and repassing therein and can 
exercise that right in a raasouabie way without 
transgressing the usual mode in which such 
right is normally exorcised, (See Smith's Lead- 
ing Cases, vol. il, 13th Edn., p. 166). A road is 
also meant to provide acooss to and from the 
tenements which abut on it on either side. For 
the purposes of this case, it is this latter right 
that bas to be considered. That right has been 
generally Uid down in the following terms: 

‘'An owner ol lands adjoining a highway is entitled 
to access to t bo highway at all points where hts land 
adjoios the highway, whether or not the soil ot Ihg 
highway be his. ’ (See Senith's Leading Cases, Vol. II, 
13th Kdn. 172.) 

This right of immediate access from private 
property to a public highway is a private right 
distinct from the right of the owner of that pro- 
perty to use the highway as one of the public, as 
has been pointed out in William Lyon v. Tke 
Wardens (& Co., of the Pish Monger*s Co-i etc, 
(1875-76) A. c., p. 663 (?), acise relating to the 
rights of an owner of a wharf on the bank of a 
navigable river which in this respect are the 
same as those of an owner of land abutting a 
public highv’f^-y. Such a tight of access belongs 
to the prop' , 0 Sor of the adjoiniDg land as \ 
natural incident to the right to the soil itself of 
6uch adjoicing lands and he is entitled to the 
benefit of it as he is to all the other natural 
advantages belonging to the land of which he is 
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the owner. (See p. 71 of the report of the above, 
mentioned case). In Marshall v. Blackpool 
Corporation, 1935 A. O. 16 at p. 22 U03 

L- J. s, B. 563), the House of Lords has explained 
that right in the following terms; 

“Tha owner of land adjainiog a highway has a right 
of access to the highway from any part of bis pFemiaea. 
This is so whether be or his predeoassora originally 
dedicnted the highway or part of it and whether he it 
entitled to the whole or some interaat in the ground 
aubjucent to the highway or not, The rights of tha 
pinlio to p:iss along the highway are eubjeot to this 
right; of access just as the right of aoaaas is eabjeok 
to the rights of the pnblio and must be exerclBed sab* 
ject to the general obligatioas as to uuisanoe and tha 
like imposed upon a parson using the highway. Apart 
from any statutory provision, there is no obligation 
upon an adjoining owner to fence his property from tha 
highway,” 

This right of access bas also been reoognieed in 
the Iniiau law as appears from the following 
decisions: Dwarka Prasad v. Patna City Mu- 
nicipalUy, A. i. h. (25) 1938 Pat 123: (l77 I. O. 
315), Municipal Committee Delhi v, Mahomed 
Ibrahim, a. l K. (22) 1936 Lah. 198: (16 Lah- 
617) and Patna City Municipality v. Dwarka 
Prasad, A. l. R. (26) 1939 Pit. 633: (19 Pat, 73S) 
this bas been referred to as a right of road 
frontage and it has been said that 

‘*tbe right of road frontage no less than right ol 
access, is implicit in the position of the land.” 

It is unnecessary to discuss for the purpose of 
this Oise whether the right of frontage is or is 
not wider than the right of access and whether 
such right also arises with reference to the post, 
tiou of the land. There can, however, ba no doubt 
that the owner of the abutting land bas an 
actionable right if bis right of acoe&s to the fron. • 
tage is infringed. But as bas been laid down by 
their L'Drdahips of the Privy Oounoil in Bell v. 
Quebec Corporation, (1879) 6 A. G. 84 at p. 100: 
(49 L. J. p. 0. 1.) 

"whether an obstruction amounts to an iuterferenos 
with the access to frontage would be a question of faot 
to ba determined by the oircumstanosa of each patki- 
cular oese,” 

It is also well settled that while the abutting 
owner has the right of access it is not in the 
case of every interference with such a right that 
is actionable or that he is entitled to obtain ft 
remedy by way of injunction. In Sellors v. 
Local Board of Health for Matlock Bith» 
(1835) 14 Q. B. 928 at p, 934: (62 L. T. 762) the 
plaintiff who was an abutting owner, olaimsd 
injunction in respect of two matters (l) thft 
erection and continuance of a public urinal 
adjacent to his property and alleged to be ft 
nuisance; ( 2 ) the placing and continuing of kerb 
stones in front of plaintiff's property so as to 
prevent her access by carriages to that property. 
An injunction was granted in respaefe of the drsfe^ 
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l)Qt W &9 isftisfid witb rof 6161100 to tho ssoond 
with the following observations: 

*‘A8 to the rest of the plaintiffa olnira, I think it la 
muQh leas substantial. Besides the triaegular pteoe of 
land, she haa some land and 'bnildinKS abutting upea 
the same high road consisting of an inn and some gta- 
hles* These stand back from the road and in front of 
them 10 a space which has been left open to, and on a 
level with, the toad until recently, when the defendants 
made a foot-path on the toad outside the plaimiS’a 
land with raisad kerb stones, but letfe openings eo that 
oartiages oan still go in from, and out into, the road, 
hat not at every part of the boundary as heretofore. 
The plainiiH contended that this was interference with 
■her tight to have access for all purpoeos to every por- 
tion of the highway adjoining her property. 

•• •* •« 

I think it cannot be oootended that wherever any 
•person has land adjoining the roadwbioh haa remained 
undistioguiBhed fioin the road, ,,,, he oan as a inatier 
■•of ooutBC restrain iha looal authorities from making 
raised foot-path for the accommodation of the public 
on a part of tho road, which is vested in them merely 
because by go doing they may render it impossible, for 
the time, for the owner of the land to draw up a carri- 
age close to the exact boundary of his land or to enter 
1110 land, at every inoh of tho boundacy. ** ** ** 

1 am of opinion that this is a case in which the land 
owner’s remedy at all events in the absence of any 
'nnieasonable conduct on the part of the local authority 
ds, to claim oompeiisation.” 

In 1901 A. C. 329;?) the owner of an abatting 
premises, brought an action for injunctioa to 
ceBtrain a local authority from patting certain 
lamp- posts in the road near their premises on 
■the ground that it interfered with and oostruot- 
■ed the business, they were carrying on these 
premises, The Court in dismissing the action 
^aid : 

*'The plaintiffs set up a right to have a particular 
portion of the highway so kept that they shall be in a 
position to exercise an alleged right of using it to the 
maximum of their own cODvenience. It does not seem 
'^0 (me ?; that they have any such right,” 

It would therefore seem to follow from these 
. oases that an abutting owner of a road, inolud- 
ling therein the road-side lands which form part 
^of the road, has the undoubted right of access to 
the road from all points of bis property but the 
right cannot be construed as entitling him to 
insist upon leaving the road absolutely free from 
any other kind of use than for mere passing and 
stepasBing of the members of the public. If suoh 
a use is otherwise reasonable and is within the 
scope of the purposes of the Local Self-Govern- 
ment Act, an abutting owner has an aciiionable 
-right (unless such right is taken away by the 
Statute) only when hie right of access has been 
: sabstantially interfered with and whether that is 
so or not is a question of fact to be determined 
^having regard to all the circumstances of the 
case. It appears to me also that on a question 
iwbather any particular use of the road-side land 
lamoants to a substantial interference with the 
(fright -of access of an abutting private owner* 
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the fact that it is a road-sido land and nob the 
regular road carrying tbs troillo may conceivably 
make a difl'erenca on a condiieration of the 
question as one of fact, and on tho qiiosriiou 
whether there bus been any unreasonable con- 
duct on the part of the local authority and 
whethiir, in any case, the abutting owner is 
entitled to an injunction for the removal of the' 
interference or obstrncfcion. 

[ 9 ] It is in the light of the^^e principles, that 
the claim of the plaintiff in the present O'lse has 
to be considered, and that the legality of the 
action of the defendants as well as of the vali. 
difcy of the by-laws under which they purport 
to have acted has to be judged. 

[ 10 1 Both the CourSa below have come to a 
oonoluaion that the by-laws above referred to 
are Tiltra vires and invalid. Their reason for 
saying eo is that the by laws authorise leasing 
which is an interference with the right oflaocess. 
As has already been noticed, these by-laws were 
framed by virtue of the powers vested in the 
District Board under S. 139, Bihar and Orism 
Local Self-Government Act, with the sanction 
of the Local Government. The by-lawe only 
purport to regulate the conditions on which 
leases of land vested in or ender the control and 
administration of the District Board, are to be 
granted. The power of leasing itself as already 
pointed out is derived from the statutory Rr. 94 
apd 97 made by the Government under s. 133 of 
the Act. The by-laws define the phrase “road- 
side lands** as including “all lands attached to 
a road as vested in or under the control and 
administration of the District Board”. A by-law 
framed under statutory power has, by the very 
terms of that power in S. 179, the force of law. 
But such by-laws, must ba conaiatant with, and 
be framec for the purposes of the Act and can 
be pronounced to be ultra vires only if they 
transgress these limits or if they unreasonably 
interfere with the recognised rights of the mem- 
bers of the public or private owners .which the 
Statute itself does not take away expressly or 
by necessary implication. In a consideration as 
to the validity of euch by-laws, it is well to 
remember the principle laid down in Kruse v 
Johnson, (1898) 2 Q. B. 91 ; <67 L. J, Q. B. 782) 
that where the power to make by-laws is vested 
in public representative bodies “they ought to be 
supported if possible and benevolently interpret* 

.ed. (See p. 99 of the report). The lease autho* 
lised under the rules and by-laws referred to 
above, oannot be said to be necessarily inconsis- 
tent with the rights of private persons as above 
indicated. Rules 94 and 97, Statotory Govern- 
ment Rules, authorise only leasing for short 
periods. The by-laws relating to leasing in 
epecifio terms provide, that the lease shall nob 
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be for more than a year, that no petmiaaion for 
erection of permanent etructurea will be granted 
under the leases, and that if the land be required 
for the uee oi the District Board before the ex- 
piry of the term on the lease, the lessee should, 
on one month’s notice, surrender the land 
without any claim for compensation. These 
clearly show that the leasing contemplated is 
only for very temporary and short-living non- 
permanent purposes. The rules and by. laws 
themselves are of general application to all lands 
to be vested in the District Board and cannot 
be declared to be ulira, vires merely because in 
thsir application to roads or road. side lands any 
particular lease granted thereunder might affect 
the rights of a private individual. All that can 
be said is that in their application to road-aide 
lands the actual leasing under the by-laws must 
be subject to the limitations arising from the 
nature and use of the property leased. Any lease 
which constitutes a substantial interference with 
such rights is invalid and will constitute an 
actionable wrong. This would imply that the 
leasing power under the rules and the by-laws 
cannot be used for putting up any permanent 
or substantial structures, nor for putting the 
land to any use which would have the effect of 
materially altering the nature of the land as 
one intended for use as a road, or substantially 
affecting the natural advantages of access and 
frontage which the abutting owner has got. 
But 1 am not prepared to agree with the view 
expressed in the judgments of the Courts below 
that the by-laws in themselves are ultra vires. 
What has to be considered is whether the ao- 
tual use that the property, is put to or is 
likely to be put to by virtue of a lease gran, 
ted in exercise of the power under the by, 
laws is an infringement of the private or 
public rights. The facts of the present case 
now remain to be considered. The plaintiff's 
land is plot No. 737 in Khata No. 726 and the 
disputed load-side land is plot no. 736 in Khata 
No. 11S9, both in Monza Kudiari. The road- 
side plot NO. 736 abuts the Pipli-Khurda road 
which rune at this place from east to west. 
Plot NO. 786 abuts just to the north of it and 
plot NO. 737 abuts plot NO. 736 to its north. It 
is in the evidence of the District Board clerk, 
D. w. 1, that both the plots Nos. 736 and 737, 
are 130 feet in length running side by side. A 
sketch indicating the positions of the road and 
the two plots have been filed as part of the 
plaint, and its correotuess has not been dispu- 
ted. The sketch shows that plots Nos. 736 and 
737 virtually form a rectangle abutting north 
of the road, the southern portion of which is 
plot NO. 786 and the northern portion is plot 
No. 737. It is in the evidence of D. w. 1, that 


plot No. 736 has a width of 25 feet. As appears 
from the sketch plot No. 737 has a much larger 
width, but the exact measurement is not in 
evidence. It further appears from the evidence 
of D. w. 1 that what has been leased out to 
defendants 2 and 3 is the eastern portion of 
plot NO. 736 covering a length of 60 feet, from 
the extreme extremity of that plot and that tbo 
western portion of the plot of the length of 
70 feet is not the subject- matter of any leasa 
and is vacant. The defendant appears to have 
held under two leases. The first is the lease 
deed, Ex. B, dated 24-6-42, for a period of five 
years and covering an extent of two decimals 
out of plot NO. 736. The second is stated to be 
of the date 8-1-46 as appears from the allega- 
tions in the plaint. The lease itself is not in 
evidence and has not been filed by the defen- 
dant. The lease £x. B has already expired and 
there is no clear evidence whether the defen- 
dants 2 and 3 hold under a renewal thereof. Tho 
fact, however, that defendants 2 and 3 conti- 
nue to bold the disputed portion of plot No. 737 
from the District Board as its lefsees, is tho 
common case of defendants 2 and 3 as well an 
of the District Board, It must, therefore, bo 
taken that they are lessees under the District 
Board of the eastern portion of plot No. 736,. 
60 feet X 26 feet under a lease whose dura- 
tion and terms are not in evidence. The ad- 
mitted case is that on the portion of ploh 
NO. 736 covered by ex. b, defendant 3 hadr 
oonetruoted a house during the currency of 
that lease and sometime prior to the institu- 
tion of the suits. That house is admittedly still 
standing on the plot. In the rest of the plot 
under the occupation of defendant 3 as thO' 
leEsee, she recently dug foundations for the 
construction of a building according to the 
allegations of the plaintiff. Defendant 3. how- 
ever, dentes this. In view of the principles of 
law indicated above, the question for considera- 
tion is whether the leasing of the portion of 
plot NO. 736 by defendant 1 to defendants 2 and 
3 and the actual use to which defendants 2 and 
3 have put it and are contemplating to put it. 
is an actionable infringement of the plaintiff'^ 
tight of access from his plot No. 737 to plot 
NO. 736 and to the road. 

[Ill So far as the lease is concerned since, 
as above stated, there is no evidence of thO' 
duration of the terms of the lease under which 
defendants are at present in 'occupation, it is not 
possible to say whether the lease itself is in- 
valid or not and no declaration to that effect 
can be given. As regards the actual use to> 
which the defendants have put the lands or 
are proposing to put it, the Courts below havo* 
not given any definite finding on the matter. 
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[After considering the evidence hie Jjorclship 
continued.] It is ole art therefore, on the evi- 
denoe, that the existing struoture as well as 
the oontemplaled structure on plot no. 736 
must be taken to interfere with the right of 
aooess of the plaintfi* and that the whole of 
plot NO. 736 would remain water-logged at 
least for some time on aooouat of these oons- 
tructione. This undoubtedly amounts to sub- 
atantial interference with the plaintiff’s right 
!of access. 


[12] In the trial Court, the plaintiff asserted 
that thero was previously a bouse on his plot 
Ko. 737, which be had demolished for construct- 
ing a new houae and that he was accustomed 
to use whole of plot No. 736 for access to and 
from that bouee. The defendants denied it and 
gave evidenoe that plot No. 737 was only a 
paddy field with a temporary hut thereon, for 
gome time, for watching of crops. It was also 
the case of the defendants that there was a 
thorny fence all along between plots nos. 
737 and 736 and that the owner of plot no. 737 
used to pass by a Tati gate on the southern Bide> 
at the south-western corner of plot no. 7S7, and 
also that they were passing through the western 
plot NO. 736 which is just to the south of the 
Tati gate, in coming from and going to the Dis- 
trict Board road. The trial Court has accepted 
the case of the defendants on this part of the 
case. It is accordingly urged that, in view of the 
fact that even at present as much as 70 fett 
length of plot No. 736 is still available to the 
plaintiff for passing on to the District Board 
road, the plaintiff oan have no grievance and 
therefore has no actionable right. This conten- 
tion cannot be accepted. The right of access does 
not depend upon, whether there has been previous- 
ly on plot No. 737 any a structure at all. The 
plaintiff is entitled to the beneficial enjoyment 
of his plot in any manner he pleases and to ac- 


cess therefrom. Neither the fact that there may 
have been a fence between the two plots Nos. 736 
an 797, nor the fact that the previous owner of 
plot NO. 737 was actually using only a restricted 
portion of plot No. 736 for bis access, can take 
away the plaintiff's right of access in its full 
measure in Dwarka Frasad v. Patna City 
Mumeipalityt !• tes) 1938 Fat. is3 ; (177 
I^C. 615) the fact of the existence of a compound 
was held insufficient to restrict the right of 
gjidjpBB* The only question in such a case is whe- 
IIms the right of access has been sobstantially 
Intsflered with. Though no doubt in the present 
rnnch as half of plot no. 786 is open, still 
Jif the evidenoe, that even that portion 
^aet for some time in the year get 
fggfid on aeoount of the defendant's con. 
"and that the etruotares actually put 



up, or to be put up, would completely block ao- 
0690 to plaintiff’s house property to be construct- 
ed, end in view of the claim of the defendants 
by way of having a fence in between the two 
plots, it is quite clear that there has been a 
substantial interference with the plain tiff’d right 
of access. The plaintiff is aoeordingty entitled 
to a mandatory injunction as regards the exist- 
ing structure and a permanent injuDction restra- 
ining defendants 2 and 3 from putting up a 
substantial building on tbeplot in his oocu nation 
as a leBsee of the Board, 

[i8] The Court below have in addition to 
these two above injunctions, also granted decla- 
rations that the action of defendant 1, the Dis- 
trict Board, in leasing out to defendants 2 and 
3 ia invalid and that the plaintiff has got the 
right of aoeess to the Kburda Pipli road through 
plot NO. 736 from every point oi his plot no. 737 
and that the defendants ere rtairsined from 
interfering with that right of the plaintiff. It ap- 
pears to me that in the oircumstancea of this 
case no declaration regarding the lease w'hich ia 
not in evidence before the Court can be given, 
nor can it be generally declared that the Dis- 
trict Board has no right to lease the land for 
any putpcses. It is also unneceBsary to make 
any declaration about the right of access to the 
road in the terms in which the Courts below 
have done since it<i6 too vague to be enforceable. 
The plaintiff can always vindicate big right of 
access, if he proves at any time that the same h&e 
been substantially interfered with and infringed 
and no declaration is required for that purpose, 
It ia also unneceesaiy to aay whether the defen- 
dants as lessees can use the land under their 
occupation in any way other than by putting up a 
Bubfitantial structure thereon so as not to inter- 
fere with the right of access of the plaintiff. 

[14:3 In the result therefore, in eubstitation 
for the decrees passed by the (rial Court and 
confirmed by the lower appellate Court, fresh 
decrees will be passed on the following terms, 

[15] In 0. S. No. 11 of 1946: 

“That the suit be decreed on contest with oostg and 
pleader’s fee at 5 per cent. The defendante are hereby 
restrained from Interfericg with the right of access of 
the plainti0 to plot No. 736 and to the Kburda- Pipli 
road by putting up or allowing the potting up of any 
permanent substantial stiuoture on plot No. 735” 

[16] In 0. S. No. 32 of 1946: 

“That the euit be decreed on contest againat the de- 
fendants with costs and pleader’s fee at S per cent. Ds< 
lendants 2 and 3 are hereby ordered to remove the 
stinotaie raiaed by them on the disputed land, before 
1&-1-51, In defaultthe plaintiS shall get the structures 
removed by application through Court, and realise the 
costs thereof from defendants 2 and 3 in execotioD.” 

[17] Subject to the above modification regard, 
ing the terms of the decrees, the appeals are 
dismissed with costs throughout. 
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[is] It may be mentioned that before hearing 
the appeals we gave notice to the Advocate. 
General, on behalf of Government, with a view 
to get his assistance in the shape of any other 
rules, by-laws, or notifications that may be 
relevant and may have a bearing on the consi- 
deration of th^ questions involved. But nothing 
beyond what is mentioned above has been 
brought to our notice. 

ris] Panigrahi J — I agree. 

V.Ii.B, Decreez modified. 
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A. F. 0. D. No 16 of 1916 and Misc. Appeal No. 76 
of 1918, D/- 11-5.1919. 

: (a) Trust— Constitution of — Trust, if fails for 
want of trustee— Test of completeness — Voluntary 
declaration of trust when binding. 

Where the settlor constitutes himself the trustee, 
the question of acceptance of the position of a trustee 
does not arise. A trust may be constituted without 
communication to a trustee and a trust is not affected 
by the fact that the trustee is unable or unwilling to 
act, A trust does not fail for want of a trustee, and 
if a trustee refuses to accept before the trust takes 
effect, the person in possession becomes a constructive 
trustee. Even a disclaimer by a trustee does not avoid 
a trust. If the settlor has done everything that is 
required to be done under the law the trust takes 
effect at once, the test of completeness being whether 
anything, in fact, remains to be done on the part of the 
donor. A trust in the accepted sense of the word is 
the creation of an obligation by the owner to the intent 
that he may hold the property for the benefit of some 
other person or object. As soon as the trust is declared 
according to the requirements of the law, the legal 
ownership passes to the trustee and he is bound to 
apply the income arising out of the property to the 
use and benefit of the cestui que trust. As a general 
rule, in order to make a voluntary declaration of 
trust binding upon the author of the trust, he must 
have completely parted with all his interest in the 
property to the trustee or declared himself to be a 
trustee of the property for the benefit of the cestui 
que trust. [Para 6] 

(b) Trust — Charitable purpose — Study of 
karmakanda. 

A gift to a general public use which extends to the 
poor as well as to the rich is a charitable gift. Even a 
gift for a religious purpose is a good charitable gift, 
if it involves religious instruction or edification of the 
public. Hence the study of Karmakanda is as much 
a charitable purpose as the study of physical science. 

[Para 7] 

(c) Trust — One of conditions not executed 

Validity of trust. 

A trust is none the less a trust though one of its 
conditions is not executed. [Para 8] 

• (d) Trust— Person, if may both be trustee and 
cestui que trust. 

A person may both be a trustee and a cestui que 
frusf or one of the trustees and one of the cestui que 

[Para 9] 
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(e) Trust — Constitution of — Communication to 
trustee — Trust, if affected by trustee’s refusal or 
inability to act. 

A trust may be constituted without communication 
thereof to the trustee or to the cestui quo triist and a 
trustisnot affected by the fact that no trustee is named 
or by the fact that the trustee who is named either 
refuses or is unable, ti rough death or otherwise, to 
act. A trust of the property does not depend on the 
immediate existence of a legal estate in a trustee to 
support it. [Para 10] 

(f) Trust— Revocability. 

A trust is generally irrevocable unless a power of 
revocation is expressly reserved. [Para 10] 

(g) Transfer of Property Act (1882), S. 126 — 
Revocation of gift — Mistake of law. 

A mere mistake of law would not be sufficient to 
revoke a deed of gift. [Para 10] 

Anno. T. P. Act, S. 126 N. 11. 

(h) Trust — Charitable gift — Particular applica- 
tion of, postponed — Failure of purpose — Doctrine 
of cypres. 

The fact that the particular application of a chari- 
table gift is postponed does not render the gift void 
where the gift as distinguished from its application is 
immediate. If the purpose itself were to fail, the Court 
may none the less apply the cypres doctrine and give effect 
to the object of the trust. The settled principle is that 
if the donor declares his intention in favour of a de- 
fined object which happens to fail from whatever 
cause, yet the general purpose being charity, such 
purpose will, notwithstanding the indefiniteness or 
failure of its immediate'objeot, be carried into effect. 

LParas 12 and 15] 

(i) Trust— Property capable of being ascertained. 

If the property is capable of being reasonably as- 
certained or is sufidciently clearly designated a trust 
will be raised. [Para 17] 

(j) Trust — Validity and completeness — Question 
of intention. 

Per Ray C.J . — In the case of a trust which is the 
result of a series of negotiations between two parties, 
the question of intention and common understanding 
between them that might go to determine the nature 
and extent of the trust is not entirely foreign to the 
consideration of its validity and completeness. 

[Para 21} 

In No, 16 of 1946, 

S. K, De; M. S, Rao and S. Mohapatra — for 
Appellant; P, Malia7itit D, S, Das, B, N. Das and 
N, K. Das — for Respondent, 

In No, 76 of 1948, 

M, 8. Rao; H-, Mohapatra and A. N. Purhit — for 
Appellant ; S, K. De — for Respondenti 

PANIGRAHI J. — These two appeals arise 
out of proceedings in a suit filed in the Court 
of the Subordinate Judge. Cuttack, by one 
Radhakanta Mohapatra, son of the appellant, 
Choudhury Narasingh Charan Mohapatra, for 
a partition of the joint family properties be- 
longing to himself and his father. The suit 
was registered as O. S. No. 9 of 1945 and wdS 
ultimately compromised on 18-1-1946 by a 
deed of compromise the parties agreeing to 
have the partition of their properties in equal 
shares through the mediation of Bhadraloks 
and imdertaking to file allotment lists in 
Court within one month from the date of 
compromise. The allotment, however, did 
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not materialise for some reason or other and 
the plaintiff thereupon filed a petition pray- 
ing for the appointment of a commissioner. 
The learned Subordinate Judge, by his order 
dated 23-4-46, overruled the objection raised 
on behalf of the defendant-appellant that the 
comprosmise decree was in the nature of a 
final decree and directed the preparation of 
a preliminary decree. It is against this or- 
der of the Subordinate Judge that the No. li 6 
of 1946 has been preferred. 

(2) On 21-5-1946 the defendant addressed 
a letter to the Vice-Chancellor of the Utkal 
University proposing to “place his share of 
whole estate’ at the disposal of the University 
for the purpose of establishing a Sanskrit 
College at Jaipur where Ayurved, Jyotish, 
Karma Kanda,^ Vyakarna and Sahitya, and 
such other similar subjects as the University 
may think fit may be taught. The defendant 
also undertook to give Rs. 20,000/- for the 
putting up of buildings and for acquiring 
lands for the purpose. In his letter dated 


21-5-1946 (Ex. 2) he wanted the approval of 
the Syn^cate for giving effect to his proposal 
and desired that he may be informed imme- 
diately and the sowrk may be undertaken 
without delay”. The Syndicate, by its reso- 
lution dated 22-5-46 (Ex, 7) resolved to accept 
“the generous offer” made by Rai Bahadur 


Narsingh Char an Mohapatra for the establish- 
ment of a Sanskrit College at Jaipur in ac- 
cordance with his wishes and recommend to 
the Senate to approve the specific purpose for 
which the offer was made. The Syndicate 
also appointed a committee to settle the de- 
tails of the gift and to have a proper transfer 
deed executed. On 2-7-46 the defendant wrote 
a letter (Ex, 3-A) to Mr, C, M. Acharya re- 
questing him to have a draft deed of gift pre- 
pared. Mr, Acharya appears to have prepared 
a draft which was submitted to the committee 
appointed by the Syndicate and the Registrar 
of the Utkal University by his letter dated 
1^7-1946 (Ex. 8 -A) requested the defendant 
to attend the meeting of the Committee that 
was summoned to discuss the terms of the 
draft gift deed. As the defendant could not 
be present on 26-7-46 which was the date 
fixed for the meeting, the meeting was ad- 
journed to 14-8-46, to enable Choudhury Nurs- 
ing Charan to put forward a new proposal 
suggesting the creation of a trust of his pro- 
perties for the benefit of the University in- 
stead of conveying them by a deed of gift. 
The reason for the suggested new proposal 
Is idven in his letter dated 20-8-46 (Ex-4) 

wherein he says: 

Vt now find that there are certain difficuU 
tiiM by a deed of gift. In a deed of gift I 
to deliver present possession to the Uni- 
in a partition suit between me and 
my floUi though the preliminary decree has 
b^< passed on 18-1-46, the final decree has 
been- passed as yet, as you know the 
^'S^delay; and I do not like to involve the 

into a litigation So I propose 

to the acceptance of the Univer- 



ties. 


tf 


tated the proposal made is that (1) 
^ a trust and execute and regis- 
d?bjC^^trust in respect of his immov- 


able properties in favour of the University, 
as the ’cestui que trust’, shall be the sole- 
owner and take possession of the properties. 
(2) During his lifetime the defendant shall 
pay Rs. 5000/- annually to the University 
from out of the lands conveyed to the Uni- 
versity, the first instalment being payable 
after the Sunia day of 1947. (3) The defen- 

dant shall pay a sum of Rs. 25,000/- to the 
University in cash, Rs. 10000/- being pay- 
able on 23-8-46 and the remaining Rs, 15000/- 
in two instalments by the end of December 
1946. 

(3) Finally, the letter says: 

“As soon as the University accepts the 
above proposal in its meeting of the Syndi- 
cate, I will execute and register a deed of 
trust and make it over to you”. 

(4) The proceedings of the Committee of 
the Syndicate which met to consider the 
above proposals are exhibited as Ex, P and 
show that the discussion took place in the 
presence of the defendant, Narasingh Charan 
Mohapatra and Rai Sahib Bemdev Misra, who 
was taking great interest in the matter on 
behalf of the defendant. The Committese ac- 
cepted the various suggestions made in the 
new proposal and resolved to recommend the 
same to the Syndicate provided the defend- 
ant deposited Rs. 10,000/- by 23-8-1946. In 
pursuance of this resolution the defendant 
paid a sum of Rs. 10,000 on 23-8-1946 and a 
draft trust deed prepared by the defendant’s 
lawyer was placed before the S 5 mdicate and 
and the terms were settled by its resolution 
No. 164 of 12-9-1946, exhibited as Ex. Q. 
The deed of trust was thereafter actually 
executed by the defendant and registered on 
14-10-1946. Thereafter there was an exchange 
of letters between the defendant and the Uni- 
versity on account of the defendant’s failure 
to pay the balance of Rs. 15000/- out of the 
promised donation of Rs, 25,000/- and on 
account of his failure to hand over the deed 
of trust after its registration. After much 
unnecessary correspondence the defendant 
wrote a letter to the Registrar of the Utkal 
University on 8-1-47 (Ex. 3-H) proposing some 
changes in the objects of the trust and sug- 
gesting that the gift of his landed properties 
and cash might be bettdr utilised if an insti- 
tution for imparting technical and vocational 
training were started. He also suggested that 
in lieu of the landed property which he had 
settled with the University he would contri- 
bute such amount in cash as may be reason- 
ably required for starting the aforesaid tech- 
nical institution. By a subsequent letter dated 
10-2-1947 (Ex. 1-F) addressed to the Vice- 
Chancellor he expressed the same desire to 
divert the purpose of the trust to the esta- 
blishment of a technical and vocational train- 
ing school while protesting that he is “not at 
all unwilling to establish an Ayurvedic Col- 
lege at Jaipur as contemplated by me”. 
Finally he sent a registered letter, dated 
6-5-47 (Ex. 1) to the Vice-Chancesllor inti- 
mating to him that he revoked the proposal 
for the establislunent of the proposed College 
and calling upon the University to refund 
the sum of Rs. 10,000/- deposited by him on 
23-8-46 “for utilizing the same for other edu- 
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cational purposes”. A few months later, by 
another registered letter Ex, J dated 5-9-47 
the defendant made a new proposal to the 
elTect that in lieu of immovable property he 
would pay Rs. 50,000 to establish an Ayur- 
vedic College in 1948. The Syndicate by its 
proceedings dated 1-10-47 decided to take up 
the matter to Court and to enforce the terms 
of the trust deed that had already been exe- 
cuted by the defendant. On 15-10-1947 the 
University put in a petition under O. 22, 10, 
Civil . C, to be substituted in place of the de- 
fendant in O. S. No. 9/1945 and this petition 
having been dismissed by the Additional Sub- 
ordinate Judge, by his order dated 31-8-48, 
Mis. A. No. 76 of 1948 has been filed by the 
Utkal University challenging the correctness 
of the order of the Subordinate Judge. The 
University had also filed a similar petition in 
F. A. No. 16 of 1946 much to the same effect. 
These two appeals were heard together and 
lengthy arguments were addressed to us by 
Mr. S. K. De appearing for the defendant- 
appellant, Narasingh Charan and Mr. M. S. 
Rao appearing for the Utkal University. At 
the conclusion of the arguments we intimated 
to the parties that the petition of the Utkal 
University would be allowed and that the ap- 
pellant should be described as defendant 2, 
Narsingh Charan, Trustee for the Utkal Uni- 
versity and that the University should be add- 
ed as defendant 3 in the suit. We now pro- 
ceed to give the reassons for our decision. 

(5) Mr. De’s contention in First Appeal is 
that the Order No. 56, dated 23-4-46 of the 
learned Subordinate Judge and his subse- 
quent order, dated 30-4-46, signing the decree, 
amount to the passing of a final decree and 
he submits that the Court had no jurisdiction 
to pass a fresh decree after the recording of 
the compromise on 18-1-46 which terminated 
in a decree which was itself final in all res- 
pects. It was however conceded by him that 
the compromise decree passed on 18-1-46 con- 
templated further proceedings to be taken by 
the Court after the filing of allotment lists 
prepared by Bhadraloks. There was also some- 
thing more to be done by the Court, namely, 
the actual allotment of the properties accord- 
ing to the lists prepared by the Bhadraloks, 
drawing up of the final decree and putting 
each of the parties in possession of his share. 
It cannot, therefore, be contended that the 
decree passed on 18-1-46 was anything other 
than a preliminary decree and that further 
proceedings had to be taken by the Court in 
order to give effect to the intention of the par- 
ties. In fact, Mr. De abandoned this conten- 
tion and conceded that First Appeal may be 
treated as a civil revision. The Subordinate 
Judge’s order in appointing a commissioner is 
not open to challenge on any other ground. 

(6) The main controversy between the par- 
ties, however, centers round the competency 
of the Utkal University to be brought on the 
record in pursuance of the terms of the trust 
deed and the liability of the appellant, Nara- 
singh Charan, to be described as a trustee in 
view of his express revocation of the trust 
deed. The points urged bq Mr. De may be 
briefly summarised as follows : (1) There is no 
valid tnist created as the defendant has not 
accepted the position of a trustee. (2) The Uni- 


versity is incompetent to accept a religious 
trust, as the teaching of Karma Kanda con- 
templated by the settlor is a religious purpose 
and the endowment amounts to a religious en- 
dowment. (3) The contemplated trust has not 
been accepted by the Senate and the promised 
donation has not been fully paid. (4) There is 
no devolution of interest ‘in praesenti’ ^d so 
the settlor could revoke the trust which in fact 
he has done. (5) Since the University is not 
a party to the deed there is no valid creation 
of the trust. (6) The property which is the 
subject-matter of the trust is not ascertain- 
able and an undivided interest cannot be the 
subject-matter of a gift. The trust is, there- 
fore, invalid for uncertainty. It is well- 
settled that where the settlor constitutes him- 
self the trusjtee the question of acceptance 
of the position of a trustee does not arise. A 
trust may be constituted without communica- 
tion to a trustee and a trust is not affected 
by the fact that the trustee is unable or un- 
willing to act. A trust does not fail for want 
of a trustee, and if a trustee refuses to ac- 
cept before the trust takes effect, the person 
in possession becomes a constructive trustee. 
Even a disclaimer by a trustee does not avoid « 
a trust. If the settlor has done everything 
that is required to be done under the law; 
the trust takes effect at once, the test of com- 
pleteness being whether anything, fact, re- 
mains to be done on the part of the donor. 

A trust in the accepted sense of the word is 
the creation pf an obligation by the owner to[ 
the intent that he may hold the property for 
the benefit of some other person or object. 
As soon as the trust is declared according to 
the requirements of the law, the legal own- 
ership passes to the trustee and he is bound 
to apply the income arising out of the pro- 
perty to the use and benefit of ‘cestui que 
trust*. As a general rule, it may be laid 
down that in order to make a voluntary de- 
claration of trust binding upon the author of 
the trust he must have completely parted 
with all his interest in the property to the 
trustee or declared himself to be a trusty of 
the property for the benefit of the ‘cestui que 
trust’ — See ‘Agnew’s Trusts, p. 53*. It follows 
from the above that if the defendant was le- 
gally constituted a trustee by his being de- 
signated as such by the instrument of the 
trust, and if he did, in fact, act in the exe- 
cution of the trust, there was no further need 
for anything more to be done by him.^ The 
evidence shows that the defendant paid Rs. 
10,000/- in execution of the trust he created 
and that in his subsequ«it letters (Ex. 3 tH . 
and -J) he only suggests an alteration in the 
scheme for carrying out the trust and does 
not allege that there was no trust already. 
Mr. De’s contention that the appellant did not 
accept the position of a trustee is, thereforCf ^ 
legally untenable ansd is unsound in fact. 

(7) The next contention is that the teach- 
ing of Karma Kanda being one of the obje^ 
of the trust, the whole endowment fails as th©' 
University is incapable of accepting or admi- 
nistering a religious endowment. This arguj* 
ment involves two assumptions neither of ' 
which is correct. The teaching of Karm® 
Kanda is a charitable purpose and it is 
tended to impart education and advanc^i 
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Icnowledge. It is not for the performance of 
finy particular ritual that the gift is made. 
Knowledge of Karma Kanda is altogether 
•difiEerent^ from the performance of certain 
ceremonies or rituals, and I have no doubt in 
my mind that the study of Karma Kanda is 
as much a charitable purpose as the study of 
physical sciences. A gift to a general public 
I'use which extends to the poor as well as to 
;the rich is a charitable gift. Even a gift for 
‘a religious purpose has been held to be a 
’good charitable gift, if it involves religious 
‘instruction or edification of the public. In 
^Dunne v. Byrne’ — (1912) Ac. 407: (81 LJPC). 
Lord Machaughten delivering the judgment 
of the Judicial Committee stated that charity 
in its legal sense comprises, among other 
trusts, trusts for the advancement of religion. 
But the trusts must be such as tend either 
directly or indirectly towards benefiting the 
public. It was next urged that the trust was 
not completed as the proposal of the donor 
did not receive the sanction of the Senate and 
the payment of the sum of Rs. 15,000/- (the 
balance out of the Rs. 25000/- promised by 
the appellant) contemplated in the deed of 
trust was not carried out. The settlor did 
not stipulate that the trust should fail in case 
of non-acceptance by the Senate when he 
made his proposal. In his first letter to the 
University he solicited the approval of the 
Syndicate and expressly stated in his letter 
(Ex, 2) that in case the S 3 mdicate approves he 
may be informed immediately and the work 
map be undertaken without delay. In his let- 
ter Ee. 4 suggesting the creation of a trust 
he reiterated his earlier proposal and said 

**As soon as the University accepts the 
above proposal in its meeting of the Syndi- 
cate I wills execute and register a deed of 
trust and make it over to you”. 

It is therefore idle to contend that the ac- 
ceptance of the proposal by the Senate was a 
condition precedent to the commencement of 
the trust. Nor is it necessary under the Utkal 
University Act that the University should ac- 
cept the endowment through the Senate. Sec- 
tion 9, Subs (6), Utkal University Act lays 
down that 

“The Syndicate shall on behalf of and sub- 
ject to the control of the Senate manage the 
funds, concerns, property and affairs of the 

University” 

and S. 8 sub- (5) lays down 

“Subject to the provisions of this Act and 
the Statutes, the Senate shall be the sup^me 
, Governing Body of the University, shall have 
power to review the actions of the S 3 mdicate 
and of the Academic Council and shall exer- 
cise control over the Syndicate in its manage- 
tnent of the funds, concerns, property and 
afla^s of the University”. 

TherSenate is empowered to make statutes 
and in exercise of this power has framed 
Chapter IX of the Statutes defining the pow- 
era of the Syndicate. 2(2) sub-clause (g) ex- 
:ihessly provides that the Sjmdicate shall have 
p'pViBijr;,,'- 

Ai^^i^ttPoept endowments, beciuests, donations 
^ ahliilgnsfer of any movable property to tl^ 

on Its behalf, subject to a report 


being made at the next meeting of the 
Senate”. 

It is therefore the Syndicate that is the 
proper authority to accept the endowment and 
the Syndicate did, in fact, accept the appel- 
lant’s proposal at its meeting as evidenced by 
Ex. 7 and Q. The action of the Syndicate was 
later reported to the Senate which, by its 
meeting held on 25-10-48, approved of the 
action of the Syndicate. 

(8) I am also not convinced that the pay- 
ment of Rs. 15,000 was a condition preceuant 
to the creation of the trsust, the non-perform- 
ance of which would invalidate the gift. 
Paragraph 2 of the trust deed recites that the 
settlor has already paid to the Utkal Univer- 
sity Rs. 10,000/- and shall pay Rs. 15,000/- by 
31-12-1946. The non-payment of Rs. 15,000/- 
would make the appellant and his estate liable 
for its payment and would not affect the 

creation cf the trust, A trust is none the less a trust 
merely bt cause one of its conditions is not executed.^ 
Mr. De's contention therefore fails. 

(9) It was next pointed out that there was 
no devolution of interest *in praesenti’ and 
that, therefore, its was open to the settlor to 
revoke, Reliance was placed in para 10 and 
14 of the trust-deed in support of this conten- 
tion. Para 10 says that after payment of the 
sum of Rs. 5000/- annually out of the income 
of the immovable properties which consti- 
tute the subject-matter of the trust, the ba- 
lance of the income shall be retained by the 
settlor or shall be paid to him during his life- 
time for his maintenance. Mr. De argues from 
this that as a substantial portion of the in- 
come is retained by the donor and as the 
donor is referred to as the “Settlor” instead 
of as “Trustee” there is no vesting of inte- 
rest in the University by the execution of the. 
trust deed. A person may both be a trustee 
and a ‘cestui que trust’ or one of the trustees 
and one of the ‘cestui que trusts’. Under the 
terms of the deed both the University and the 
appellant are constituted trustees, the defen- 
dant being the trustee in charge of the 
management of the immovable properties and 
the University being the trustee for carrying 
out the object of the trust. The defendant is 
also the ‘cestui que trust’ in respect of the 
balance of the income arising out of the pro- 
perties after pasunent of Rs. 5000/- annually 
during his lifetime- The use of the expres- 
sion ‘settlor’ is not only appropriate but any 
other expression would be inconsistent with 
the creation of the trust. Mr. De argues 
that if the defendant became a trustee under 
the deed, the use of the word ‘settlor* would 
negative any such intention. But if the word 
‘trustee’ were used in place of the word 
‘settlor’ the balance of the income would go 
to the trustee, whoever he might be, and 
would not be available to the donor for hia 
his lifetime, as it was the donor’s express 
intention that he should enjoy only for his 
lifetime the balance of the income. Para 14 
says that the settlor and the University agree 
to carry out the terras and conditions set forth 
above. That the University did agree to 
accept the proposal and establish a College, 
as desired by the donor, is proved by the pro- 
ceedings of the Syndicate and para 14 merely 
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recites what had already been done towards 
the carrying out of the trust. I am, there- 
fore, unable to appreciate the contention of 
Mr. De that the University should have been 
one of the executants of the trust deed. 

(10) The trust is created by the defendant 
in favour of the University and para 14 of 
the deed of trust merely recites that the Um 
versity had already accepted the proposal to 
discharge the functions of a trustee. A trust 
may be constituted without communication 
thereof to the trustee or to the ‘cestui que 
trust’ and a trust is not affected by the fact 
that no trustee is named or by the fact that 
the trustee who is named either refuses or 
is unable, through death or otherwise, to act. 
A trust of the property does not depend on 
the immediate existence of a legal estate in 
la trustee to support it. See HaLsbury’s Laws 
of England Vol. 33. p. 103. 

A trust is generally irrevocable unless a 
.power of revocation is expressly reserved. It 
a man executes a voluntary conveyance and 
fjoes not reserve a liberty to himself by a 
power of revocatsion the, Court will not loose 
the fetters he has put upon himself — See Vil- 
lers V, Beaumont, (1682) 1 Vern 100. The 
presumption is that a charity is charitable 
and not fraudulent. Section 120, Transfer of 
Property Act lays down that a gift cannot be 
revoked except under circumstances in which, 
if it were a contract, it might be rescined — 
such as fraud, undue influence, coercion, etc. 
It cannot be stated, in fact it is not even sug- 
gested, that the defendant was the victim of 
any fraud or undue influence or coercion such 
as would vitiate a contract. Nor would a mere 
mistake of law be sufficient to revoke a deed 
of gift, for Courts of Equity strongly incline 
against remedying mere mistakes of law. In 
‘Abhayachari v. Ramachandrayya’, 1 Mad 
H C R 393 the settlor brought a suit to cancel 
an instrument of gift executed by him in 
favour of the defendant, on the ground that 
the deed of gift was invalid under the Hindu 
the donee could perform his obsequies. The 
Law and that he had erred in supposing that 
Court held that even where the deed is void- 
able on the ground of fraud or mistake it is 
always a question for the discretion of the 
Court whether cancellation and delivery up of 
a deed are to be ordered. The case is simply 
one of the plaintiff’s choosing to alter his 
mind, and the Court refuses to remedy a mere 
mistake of law. A similar case where all the 
authorities are discussed is reported in Raja- 
Ram V. Khandu Balu, (15 I C 529.) In 
Pullayya v. Vedachala, 1911-2 MWN 376: 
XI 1 1 C 24) one L executed a registered trust 
deed intending title to pass thereby and it 
was held that the subsequent destruction and 
non-delivery of the deed to the trustees did 
not prevent the passing of the title to them. 
In another case reportd ein the same volume 
at p. 382 ‘Mahadeva v. Sankara, 1911-2 MWN 
382 (12 IC 546) certain immoveable proper- 
ties were settled on charitable trusts by a re- 
gistered deed and the settlor appointed him- 
self as ^ Hukdar for life and provided that, 
after his death, his grandson should succeed 
him as JIukdar, It was held that the acquired 
Under the deed a vested right to the trustee- 


ship which took effect in possession at the 
death of the settlor and the settlor had no. 
power to revoke the appointment of the grand- 
son before his death. In ‘Krishnaswamy v. 
Kothandarama Naiken, 27 ML J p, 582 (AlR. 
12) 1915 ivlad 380, the donor executed a deed. 
of trust by which she settled certain proper- 
ties on a temple. She constituted herself trus- 
tee during her lifetime and provided in the. 
said deed for the carrying out of the trust by 
certain individuals after her death. On the 
day previous to her death she executed a wili 
by which she purported to revoke the trust 
and to make a new disposition of her proper- 
ties. The dispositions themselves were in. 
favour of the temple to which she had given, 
the properties comprised in the trust deed. 
The trustees appointed under the earlier trust, 
deed filed a suit for a declaration that the sub- 
sequent will was inoperative and had not the- 
effect of revoking the trust. The document was. 
all along with the settlor as, under the terms- 
of the trust, she was herself to be the trustee 
during her lifetime and the Court held that, 
the fact that the deed of trust was not handed 
over was no indication of the terms of the 
trust not having been given effect to. It was. 
also held that, as there was a complete dedica- 
tion of the property to the temple on the exe- 
cution of the deed of trust, it was not open to 
the settlor to revoke the dedication by the will 
which she executed immediately prior to her 


(11) Mr De’s justification for revoking the- 
gift is based on what he considers to be the 
inactivity of the University in giving effect to 
the object of the trust and an apprehension, 
that the University may not carry out the pur- 
pose of the trust at all. This apprehension 
is hardly justified. The defendant promised 
to pay Rs. 15,000/- before December 1946 so- 
that the building of the College amy be start- 
ed. Actually, however, the document was 
not handed over for one reason or another,, 
after its execution in October 1946. When the- 
University demanded delivery of the payment 
of Rs, 15,000/- which was required for starting, 
construction of the building the defendant 
proposed a change in the objects of the trust. 
In the middle of the year 1947 he expressed 
his desire to revoke and in September of that 
year the Syndicate rejected the proposal^ of 
the defendant in which he wanted to bring 
about a change in the terms of the trust deed. 
In October 1947 the petition out of which this 
appeal arises was actually filed challenging 
the action of the defendant in attempting to- 
wriggle out of the terms of the trust deed. 
There was no validly constituted Senate dur- 
ing this period and when the newly-consti- 
tuted Senate met the Syndicate reported its- 
action for approval. It is thus celar that 
the delay in giving effect to the object of 
the trust is attributable to the defendant 


alone, and even assuming that the University 
was ^ilty of laches I am unable to see hoW 
the trust, as such would be affected. 

(12) The fact that the particular applica- 
tion of a charitable gift is postponed does not 
render the gift void where the gift, as disting- 
uished from its application, is immediate. The 
Charitable purpose i?the donee, the establish- 
pious purpose is to be effected. If the pur- 
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pose itself were to fail, the Court may none 
the less apply the ‘cypres* doctrine and give 
effect to the object of the trust. In ‘Chamber- 
ment of the College is the mode in which the 
layne v. Brockett, (1872) 8 Ch, A 206 the set- 
tlor bequeathed her personal property to trus- 
tees upon trust to invest in consols and to 
make out of the dividends certain fixed an- 
nual payments, for charitable purposes. She 
further directed that when and so soon as 
the lands should at any time be given for 
the purposes as thereinafter mentioned aim- 
houses should be built and that the surplus 
remaining after building aim-houses should 
be appropriated to making allowances to the 
inmates. It was held that there was an im- 
mediate gift to charity ,the mode of execu- 
tion being only dependent upon further events 
and an enquiry directed as in ‘Sinnet v. Her- 
bert, (1872) Ch A 232. Lord Selbome LC held : 

“If the gift in trust for charity is itself 
conditional upon a future and uncertain 
event, it is subject in our judgement to the 
same rules and principles of any other estate 
dependent for its coming into existence upon 
a condition preceednt. If the condition is 
never fulfilled the estate never arises.’ 

On a construction of the deed it was held 
that 


“there was nothing undisposed of and there 
was no resulting trust for the next of kind. 
The intention in favour of the charity is ab- 
solute. The gift and the constitution of the 
trust is immediate. The only thing which is 
postponed or made dependent for its execu- 
tion upon future and uncertain events, is the 
particular form or mode of charity to which 
the testatrix wished her property to be ap- 
plied*’. 

Similarly in Attorney General v. Craven 
'(1856) 21 Beav 392, it was held that when 
lands are given to charity on the happening 
of a particular event, there is a resulting 
trust in the meanwhile, but where real estate 
was vested in trust out of the rents, to keep 
it ready for the reception of plague patients 
during their sickness, it was held that this 
was a present gift to charitable purposes 
and not merely a gift contingent upon the 
re-apperaance of the plague; and secondly 
that there was no resulting trust in the mean- 
while for the donor or his heirs though the 
plague had not re-appeared for more than 


180 years, 

(13) In Edwards v. Hall, (1855) 43 ER 
1158 : (6 D C G M L G 74) it was held that a 

applicable to churches to be hereafter 
created is good. The word “endow” means 
giving a benefit to some existing thing; it sup- 
poses something to exist either at the time 
when the gift is made or when the endow- 
ment is to take place 

(14) A gift is not bad because it may be 
applied not only to cha.pels that already exist 
but also to chapels that may come in esse 
ai^erwards. By the endowment of a school 
oir chapel* only understood not the build- 
tof ot, purchasing of a site for a school or 
cltjaDlil,’ bfit the providing of a fixed revenue 

‘^ sh|)port of those institutions. The word 
»lc construed as not meaning to 
dr buildi 

settled principle fs that if the 


donor declares his intention in favour of a| 
defined object which happens to fail from 
whatever cause, yet the general purpose be- 
ing charity, such purpose will, notwithstand- 
ing the indefiniteness or failure of its imme- 
diate object, be carried into eliect, tor ins-' 
tances where the gift was held to be imprac- 
ticable see ‘Hayter v. Thego* (1830) 5 KMS 
113: (38 E-R 970) and Loscombe v. Solicitor- 
General for New Zealand, 1903 AC 173: (72 
L J P C 37) the very same contention was 
put forward by the Solicitor-General as is 
now made by Mr. De, that upon failure of 
the object and purposes of the grant the pro- 
perty would revert to the donor and it was 
negatived by the Judicial Committee of the 
Privy Council. In this case certain Maori 
Chiefs, who were in possession of certain 
lands called “Witeria”, gave up possesion 
for the use of the place as a college fox the 
Bishop of the Church of England. The grant 
was made in 1859. No school or college had 
been erected till 1898 when the suit was filed 
by the trustees. The rents and profits of the 
land were being accumulated. The Solicitor- 
General contended that the funds and lands 
had reverted to the Crown either absolutely 
or as trustee upon failure of the objects and 
purposes of the Crown grants and are not 
subject to administration by or under the 
direction of the Court ‘cypres*. It was held 
that an expres gift of land and money for 
charitable purposes is not invalidated by the- 
fact that the particular obligation directed 
cannot immediately take effect or will not 
of necessity take effect within any definite 
limit of time and may never take effect at all 
and that the doctrine of ‘C 3 rpres’ was appli- 
cable. 

(17) The last contention of Mr. De is that 
the subject-matter of the trust is not capable 
of being ascertained as it is an undivided in- 
terest in joint property and that the trust 
is accordingly void for uncertainty . If the 
property is capable of being reasonably as- 
certained or is sufficiently clearly designated 
a trust will be raised. The settlor in this 
case transferred absolutely the properties set 
forth in the schedule atached to the deed of 
trust and describes the properties as those 
in which he owns an eight-annas interest 
after the preliminary decree. He further 
says : 

“After the final allotment of the properties 
which will come to the settlor’s share shall 
form the subject-matter of the trust”. 

It is, therefore, clear that the interest in the 
property conveyed is specifically designated 
and the half-share of the properties that will 
be allotted to the donor after the final de- 
cree, is equally capable of specific ascertain- 
ment 

(18) All the contentions raised by the de- 
fendant are, therefore, overruled and as we 
have already intimated at the conclusion of 
the hearing, the defendant shall be added! 
in the suit in his capacity of trustee as de- 
fendant 2 , The University is also a joint 
trustee under the terms of the deed and is- 
entitled to be brought on the record. Even 
if the properties were to vest in the Univer- 
sity, subsequent to hte death of the settlor,. 
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the University- has a present vested right and 
is entitled to be represented in the suit. Even 
■otherwise, wo would have held that having 
regard to the facts disclosed during argu- 
ments the Univ^ersity should properly be re- 
pj csentcd in the proceedings as a relator. 

(19) It is much to be regretted that un- 
necessary controversy should have arisen 
between the settlor and the University so 
soon after the execution of the trust deed. It 
is not for this Court to apportion the blame 
and determine as to who is responsible for 
this state of affairs. Much may be said on 
both sides. The University was unnecessarily 
insistent on the delivery up of the deed of 
trust wdiich, under the terms of the trust, 
should be wdth trustee, voz : Narsingh Charan. 
The settlor, it appears to us, is also unne- 
cessarily apprehensive that the University 
will not carry out the purpose of the trust. 
There was undoubtedly some delay in giving 
effect to the Resolution of the Syndicate ow- 
ing to the non-existence of a legally consti- 
tuted Senate. The University had to make 
certain arrangements for holding the elec- 
tions for the first elected Senate and the de- 
lay is perfectly understandable. We can only 
hope that the cloud of distrust and suspi- 
cion which has been generated by circums- 
tances for which neither party in particular 
is responsible, will soon be dispelled and the 
object of the trust carried into effect. 

(20) The petition filed by the University 
in No. 16 of 1946 and the Misc. No. 76 of 
1948 are allow^ed. The First Appeal filed by 
the defendant, which is treated as Civil Revi- 
sion, is dismissed, but in the circumstances 
there will be no order as to costs. 

(21) RAY C. J. I agree with the broad 
outlines of the reasons as formulated by my 
learned brother. As the order passed by us 
is an interlocutory one as between the par- 
ties, I refrain from adding my own reasons 
‘in extenso’ as they might embarrass one 
party or the other in the likely future litiga- 
tion between them. I should, however, add 
that in the case of a trust which is the result 
of a series of negotiations between two par- 
ties, the question of intention and common 
understanding between them that might go 
to determine the nature and extent of the 
trust is not entirely foreign to the considera- 
tion of its validity and completeness. 

V.R.B. Order according}]!. 
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Criminal P. C. (1898), S. 195 (a) — S. 188, Penal 
Code, made cognizable and non-bailable —Effect, 

A Court cannot tnl?e cognizance of an offence under 
S. 188, Penal Code except upon the complaint in 
writing of the public servant concerned or of some 
other public servant concerned or of some other pub- 
lic servant concerned or of some other public servant 
to whom he is subordinate and the fact that by a 
notiffcation of the State Government S. 188, Pena 
Code is mad? cognizable and non-bailable under S. 10, 
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Ci iminal Law Amendment Act 1932, does not, in any 
wav, aOett the oreratioii of S. 195, Criminal P. C. 

[Paras 4, 5] 

Antio. Cr, P. C., S. l95 N. 3. 

L. 21. T'atnailc— for Apijellant] G. G, Das — for 

PieeiJ07idciii. 

PANIGRAHI, J. This is an appeal by the 
State of Orissa Against an order of acquittal 
recorded by the Learned Sessions Judge, Mayur- 
bhanj, in a case arising under S. 188 Penal Code. 

(2) The case for the prosecution is that the 
accused Oriya Sama Majhi disobeyed an order 
under S. 144 criminal P. C. promulgated on 
5-2-49, in the Bamangati Subdivision of Mayur- 
bhanj District, prohibiting the residents there- 
in from carrying bows and arrows or any dead- 
ly weapons. It is alleged that the accused 
was moving about on 31-3-49 in his village, 
Maranda, with a bow, arrows, and a sword 
shouting that he would kill his enemies with 
these weapons. The order under S. 144 wais 
duly promulgated on 5-2-49, and it is proved 
that the accused had knowledge of the ban 
imposed under this order. The trying magis- 
trate recorded a finding that the accused in- 
tentionally disobeyed the order and that the 
disobedience caused danger to human life ana 

safety. 

He accordingly convicted the accused of an 
offence under S. 188, Penal Code and senpno- 
ed him to undergo rigorous impn^ninent for 
four mon.ths and to pay a fine of Rs. in 

default, to undergo r.gorous imprisonment for 
ane month more. The learned Sessions Judge, 
Mayurtahanj, who heard the appeal against thto 
conviction, while agreeing with the trial Court 
on his finding of facts held that the prosecu- 
tion was defective and that the Magistrate had 
no jurisdiction to take cognizance of an offence 
under S. 188, Penal Code without a complaint 
in writing by the Subdivisional Magistrat.e who 
passed the order under S. 144 Criminal P.C. as 
required by Section 195 Cl) (c), He accord- 
ingly directed the accused to be acquitted on 
the ground that prosecution was incompetent* 

(3) The question that falls to be determin^ 
is whether S. 195 (1) (a) applies to the facte 
of this case. An offence under S. 188 Penm 
Code was non-cognizable and non-bailable by 
a notification of the State Government in exer- 
cise of the powers conferred on them by S. w 
(1), Criminal Law Amendment Act, 1932 (XXUi 
(23) of 1932). section 10(1) provides: 

“The provincial Government may, by notifi- 
cation in the official Gazette, declare that any 
offence punishable under S. 186,, 188 and 189. • 
of the Indian Penal Code when committed in 
any area specified in the notification, shall, 
withstanding anything contained in the Code 
of Criminal procedure, 1898, shall, while su^ 
notification remains in force, be deemed to be 
amended accordingly”. 

(2) The provincial Government may, in like 
manner and subject to like condition ana 
conditions and with like effect, declare that an 
offence punishable under section 188 on secUon 
506 Indian Penal Code shall be nonbaiiable . 

Acting under this section, the State Gover^ 
ment in the Home Department issued a notifi- 
cation, dated 14-8-48 (No. 2946-C) which reaoa 
as under : 
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“In exercise of the powers conferred by sub- 
jection (1) of section 10 of the Criminal Law 
Amendment Act 1932 (XXIII (23 of 1932) as 
applied to theOrissa States by Notification of 
^he Gk>vernment of Orissa in the Home Depart- 
ment No. 2-A dated 1-1-1948, as subsequently 
Amended, the Oovernor of Orissa is pleased 
■to declare that any offence punishable under 
(section 188 of the Indian Penal Code when 
<commltted in any part of the Orissa States, 
jhall, notwithstanding anything contained in 
the Code of Criminal Procedure 1893 (V of 
1898) be cognizable : 


By another notification of the same date, 
Viz.,No. 2 948-C,, dated 14-8-48,the offence was 
made non-b affable also. When the State of 
MayurbhanJ was merged with Orissa, the Cri- 
minal Law Amendment Act 1932 and the noti- 
fications thereunder were extended to that State 
by the Administration of MayurbhanJ State 
Order, 1949 on 1-1-1949. The prosecution, tnere- 
fore, contends that as the offence under S. 188, 
Penal Code has been made cognizable, cogniz- 
ance can be taken of it by a Magistrate on a 
report in wi'iting of such facts made by the 
Police Officer,' as provided in S. 190 Cl) (b), 
Criminal P.C. It is accordingly urged that S. 
195 (1) (a) stands amended by implication by 
reason of S. 10, Criminal Law Amendment Act 
read with the notification issued by the State 
Government. On the other hand, it is urged 
for the accused that the requirement that a 
prosecution for an offence under S. 188, Penal 
Code should be initiated by the officer — whose 
order h^ been disobeyed — by a complaint in 
writing, is not inconsistent with the police being 
invested with power to investigate and arrest 
without warrant. 


(4) Chapter XV of the Code of Criminal Pro- 
cedure deals generally with the Jurisdiction of 
the criminal Courts in enquiries and trials and 
is divided into two parts. Part A deals with 
the place of enquiry or trial while Part B lays 
down the conditions requisite for initiation of 
proceedings. The group of sections commenc- 
ing with S. 190 is dealt with in Part B. This 
section lays down in what circumstances a 
Magistrate can take cognisance of an offence. 
Section 193 deals with the procedure relating 
to the cognisance of an offence by Courts of 
Session and S. 194 by the High Court. Section 
195 prescribes the procedure to be adopted in 
prosecutions for contempt of lawful authority 
of public servants, of certain offences relating 
to documents given in evidence . Section 196 
and S. 196-A deal respectively with the proce- 
dure for prosecution, for offences against the 
State and for certain clsisses of criminal cons- 
piracy. Section 197 deals with the prosecution 
of Judges and public servants and S. 198 and 
199 deal with prosecutions for offences against 
marriage. In the case of these latter offences, 
Iwth in S. 195 to 199, the Code lays 
do^ tm additional requisite to the Initiation 
bf proceedings in the form of a complaint in 
writing by the public servant concerned or the 
pfev^dUB sanction of the Court or the Local 
Lent. Section 910 prescribes the three 
In which cognizance may be taken by a 
tete and says : 

‘Except as hereinafter provided' any 
Magistrate, District Magistrate, 


Sub-divisional Magistrate or any other Magis- 
trate specially empowered in this bchaJl, may 
take cognisance oji any ollence — 

(a) upon receiving a complaint of facts which 
constitute such offence; 

(b) upon a report in writing of such facts 
made by any police officer; and 

(c) upon information received from any per- 
son other than a police officer or upon his 
own knowledge or suspicion that such offence 
has been committed. 

Thus, complaint, report and information are 
cognizance of an offence. In the present case 
the three modes in which a Magistrate can take 
the prosecution commenced with a report m 
writing by the police officer and the Magistrate 
purported to take cognizance under S. 190 (l)(b). 

The opening words of S. 190 (1) “except as 
hereinafter provided” indicate that this sec- 
tion is to be read subject to the other sections 
of the Code and is controlled by S. 195. Section 
195 (1) (a) however lays down that no Court 
shall take cognizance of any offence punishable 
under S. 172 to 188, Penal Code except on 

"a complaint in writing of the public servant 
concerned or of some other public servant to 
whom he is subordinate”. 

Cognizance of an offence under S. 173 to 188 
has, therefore, been regarded as an exception 
to the general powers of cognizance vested under 
S. 190 (1). It may also be noticed that while 
S. 190 (1) makes a distinction between a ‘‘com- 
plaint’ and a ‘report in writing’ of a police 
officer the expression used in S. 195 (1) is 
‘complaint’ only. ‘Complaint’ is defined in S. 
4 (1) (h), Criminal P.C. as follows : 

“ ‘Complaint’ means the allegation made 
orally or in writing to a Magistrate, with a 
view to taking action under this Code, that) 
some other person, whether known or unknown, 
has committed an offence, but it ‘does not in- 
clude the report of a police officer”. 

The word ‘complaint’ used in S. 195 (1) and 
190 (1) (a) must be presumed to have been 
used in the sense in which that owrd is defined 
in S. 4 (1) (h) and, therefore, should be held 
to exclude the report of a police officer. On a 
plain reading of different provisions I arrive at 
the conclusion that a Court cannot take cog- 
nizance of an offence under s. 188, Penal Code 
except on a complaint in writing of the public 
servant concerned or of some other public ser- 
vant to whom he is subordinate. 

(5) The next question is whether by reason 
of the notification of the State Government de- 
claring S. 188, Penal Code to be a cognizable 
and non-bailable offence, the operation of S. 
195 has in any way been affected. It is pointed 
out by the learned Government Advocate that 
the notification expressly says that an offence 
punishable under s. 188, Penal Code shall not- 
withstanding anything contained in the Code 
of Criminal Procedure, 1898, be cognizable and 
that as S. 10(1), Criminal Law Amendment Act 
1932 expressly provides that on the issue of 
the notification the Code of Criminal Procedure 
1898 shall while such notification remains in 
force, be “deemed to be amended accordingly”, 
S. 195 (1), Criminal P.C. has been impliedly 
amended by this provision and that consequent- 
ly a prosecution for an offence under S. 183 
Penal Code need not fulfil the condition laid 
down in S. 195. It is further alleged that If the 
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offence becomes cognisable and non-bailable the 
police can investigate the offence under S. 156, 
and exercise ail the powers vested in the police 
officer under Chapter XIV of the Code. If they 
can investigate under S .156, they would be en- 
titled to send up a report containing the result 
of their investigation under S. 173 and the Ma- 
gistrate is thereupon bound to take cognisance 
under S. 190 (1) (b). I need not pause to 
examine the flaws in this syllogism. Assuming 
it to be correct, I do not agree with the con- 
clusion. The power of the police to investigate 
and send up a report is not inconsistent with 
the additional requisite of a complaint in writ- 
ing of the public servant concerned whose order 
has been violated. The Notification of the Govt, 
merely empowers the police to arrest without 
warrant and to conduct an investigation. After 
the investigation is completed it is open to the 
police to refer the matter to the public servant 
whose order has been disobeyed and leave it 
to him to decide whether prosecution should be 
started. It is for the public servant concerned 
to make up his mind whether in the public in- 
terest the offender should be brought to trial. 
It is in order to prevent vexations prosecutions 
that the bunch of sections beginning with S. 
195 have been incorporated in the Code. The 
propriety of prosecution is guaranteed by the 
Legislature in requiring the public servant or 
Court to make themselves the complaint. Whe- 
ther the offence is cognizable or non-cognizable 
Is beside the point and has no relevancy to the 
policy of the Code in requiring the complaint 
of the public servant concerned of the Court. 
That this is the idea underlying this group of 
Sections in the Code will be clear from a re- 
ference to the following sections. Section 196 
deals with offences against the State and of- 
fences relating to elections. It cannot be said 
that these offences are less serious than an 
offence under S. 188, Penal Code. Yet the Code 
requires that the complaint should be made by 
an order of or under the authority of the State 
Government or by some officer empowered by 
the State Government in this behalf. The policy 
of the Code is that a prosecution for such 
serious offences should not be initiated without 
due deliberation and consideration about its ex- 
pediency by the State Government itself. But 
the weakness of this argument, advanced on 
behalf of the State, will be palpable when we 
refer to S. 196 (A) which deals with prosecu- 
tions for the offence of criminal conspiracy 
under E. 120 B, Penal Code. If the object of 
the conspiracy is to commit a cognizable offence, 
then the conspiracy itself becomes cognizable by 
the police and yet 196-A would require a com- 
plaint In writing to be made by an order of or 
under the authority of the Provincial Govern- 
ment. Section 197 makes the point even clearer. 
If the cognizable offence Is committed by a 
Judge or a public servant (who is not remov- 
able from his office except by or with the sanc- 
tion of Government) in the discharge of his 
official duties, cognizance could be taken by tnc 
Court only with the previous sanction of the 
Governor-General or the Governor of the pro- 
vince as the case may be. It does not. there- 
fore , follow that In each and every cognizable 
case, cognizance could be taken if there is a 
report in writing by a police officer. In all 
these section.’^, he word ‘complaint’ is used 


designedly but nowhere is a reference made to 
“a report in writing by a police officer”. There 
is therefore no conflict between S. 190 and S. 
195 even after the issue of the notification by 
the State Government- The words in S. 10 Cri- 
minal Law Amendment Act 1932 that the Code 
of Criminal Procedure" shall be deemed to be 
amended accordingly” can have reference only 
to those provisions which indicated that S. 188^ 
Penal Code was non-cognizable and bailable be- 
fore the notification. These words occur in S. 
II of the Code. Section 188, Penal Code was,, 
before the notification, shown as non-cogniz- 
able and bailable and the offence under that 
section was deemed to .have become cognisable 
and non-bailable by reason of the notification 
read with S 10, Criminal Law Amendment Act. 
It may well be that a particular offence may 
be non-cognisable and yet non-bailable. See for 
instance S. 194. 195 and 476, Penal Code which 
are dealt with in S. 195 (b) and 195 (c), Cri- 
minal P. C. and for which a complaint in writ- 
ing is required by the Court. Section 195 there-, 
fore requires a complaint in writing in respect i 
of some non-bailable offences as well. The ; 
argument that cognizable and non-bailable : 
offences are wholly excluded from the operation • 
of S. 195 therefore stands on a week crutch. 

A police officer making an arrest without 
warrant is obliged under S- 60, Criminal P C to 
take or send the person arrested before a 
Magistrate having Jurisdiction in the case. It 
is contended that if the Magistrate has no 
jurisdiction to try the case, unless the com- 
plaint in writing is made by the public ser- 
vant concerned, then the accused is liable to 
be detained in police custody indefinitely. This 
argument proceeds upon a wrong reading of 
the provisions of the Code relating to the 
jurisdiction of a Magistrate and his powers. 
The word ‘jurisdiction’ is used throughout the 
Code as defining a local area within which a 
Mlagistrate may exercise any of the powers 
with which he may be invested. Sections 10 
and 12 lay down the respective jurisdictions 
of the District Magistrate and the Subordinate 
Magistrates. The powers of Court are defined 
in Chap III and are divided into ordinary and 
additional powers which are given in greater 
detail in S. Ill and IV. Section 190 refers to 
a Magistrate who is “empowered” to take cog- 
nizance. On receiving a complaint a Magis- 
trate does not automatically take cognizance,, 
but if he does choose to take cognizance, he 
has to follow the procedure laid down In 
Chap. XVI. When, however, he receives a 
complaint by a Court of a public servants 
S. 200 (a) dispenses with the examination of 
the complainant. He can thereafter either 
choose to issue process or dismiss the complaint. 
Taking cognisance does not involve any formal 
action, but occurs as soon as the Magistrate 
takes legal notice of the commission of an 
offence with a view to decide whether he can 
take judicial action, by issuing or refusing pro- 
cess. The power to take cognisance therefore 
is not the same thing as the power to enquire 
into or try, for a Magistrate may be empower- 
ed to take cognisance of, but not to enquire 
into and try offences. Similarly, a Court is not 
empowered to take cognisance may try a case 
if it is transferred to its file. Under S. 201 if 
the Court is not empowered to take cognisance 
he returns the complaint for presentation to 
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the proper Court. Taking cognisance therefore 
may be either in the form of initiating or re- 
fusing to initiate pi'oceedings as the Magistrate 
thinl^ proper. The expansion 'taking cognis- 
ance’ is however often times confused with 
‘cognisable offence’ and ‘cognisable case’. 'Cog- 
nizable offence’ is defined as an offence in 
which a police officer may arrest without war- 
rant and is described in S, II. While therefore 
an offence may be cognizable by the police the 
Magistrate, within whose jurisdiction the offence 
is committed, may not be empowered to tak.e 
cognizance of the same. I do not, therefore, 
see any inconsistency between the police officer 
being enabled to conduct investigation into an 
offence under S. 188, Penal Code and the Ma- 
gistrate not being competent to take cog.nizance 
■of the case until some other formality is com- 
plied with. It was open to the investigating 
-officer to place the result of his investigation 
before the public servant concerned and request 
him to file a complaint in writing. 

Our attention has been drawn to the cases 
reported in ‘Emp v. Ganesh Vasudev 55 Bom 
322: (AIR (18) 1931 Bom 135: and ‘Latchmi 
Devi V. Emp 58 Cal 971 : (AIR (18) 1931 Cal 122, 
Both these cases arose under ordinance V (5) of 
1930 which was the precursor of the Criminal 
Daw Amendment Act, 1932. Section 10, Criminal 
Law Amendment Act, 1932 merely reproduces 
the language of S. 11 of that Ordinance word 
for word. Both these cases lay down that an 
•offence being cognisable, by the police does not 
*ipso facto’ make it cognisable by a Magistrate. 
I have no doubt, in my mind, on a plain reading 
of the Sections of the Code, that S. 190 is con- 
trolled by S. 195 and a search for an exact pre- 
cedent is a sterile pursuit. 

(8) 1 would only refer to one other instance 
where the powers of the police to investigate 
and the power of the Magistrate to try are 
icept separate and are not necessarily inter- 
'dependent. Section 3 of Prevention of Corrup- 
tion Act (XI (11) of 1947) makes an offence 
under S. 161 or S. 165, Penal Code a cognisable 
•offence for the purposes of the Code of Crimi- 
nal Procedure. But Section 6 of the same Act 
lays down that no Court shall take cognizance 
•of such offences except with the previous sanc- 
tion of the Government servant concerned. It 
would therefore be an idle parade of familiar 
learning to investigate all the cases which lay 
down that where a statute prescribes a condi- 
tion precedent such as a complaint or sanction 
■of an authority ,any prosecution launched with- 
••out fulfilling toe requisite condition is incom.pe- 
tent. 1 cannot therefore persuade myself to 
treat the police charge-sheet as a complaint 
within toe meaning of S. 190 (1) (a). The offi- 
cer hwo promulgated the order under S. 144 in 
this case is the Sub-divisional Magistrate and 
•lie has not made any complaint. I have, there- 
fore, no hesitation in accepting the view of the 
learned Sessions Judge as corrext and in hold- 
■:irig that the accused has been rightly acquitted* 
‘This appeal is dismissed. 

C9] Jagannadhadaa J. ^ — 1 agree. 


: 

*i' . .V. _ 


Apfeal dismissed* 
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Rat 0. J. AND Narasimham J. 

Kamiil Nayan Ramanuj Das — Petitioner 
V. Ezra Naih and anoiUer — Oppoi^ite Party. 

Second Appeal No. 5 of 1949, D/- 23-8 19r>0. 

Constitution of India, Arts. 133. 135 —Applicability 
— Retrospective operation — Civil P. C (1908), 
S. 110 (Supreme Court -Leave to appeal). 

Article 133 baa qq rotroaptctivo effect. Where an 
applicatiou for leave to anpeal bud tieco filed long before 
the Constitution Cdme into force nod the decree Involved 
a otaUu f^ith respect to property of the value of 
Rs. 10,000 or upwards, Art, 135 and mt Art 1.33 applies 
and the certificate giving leave to appeal to the 
Supiomo Court must be granted, [Paras 4 and 5] 

Anno: C. P. C. S. 110 N. 2. 

P, C, Chatter ji and M. S. Eao — for PeiUioner't 
S. N. Sengupta £ R. N. Singha—Jor Opposite Party. 

Order, — This is an appliaation for leave to 
appeal to the Supreme Court against the judg- 
ment of this Court in Biva Naik v, Sidka 
KamaL Nayan 3 A, NO. 172 of 1946 ; (I, L. B, 
(1949) 1 Cut* 121). 

[2] On the filing of the applioaticn, we sent 
for a finding of the valuation of the property in 
Bait. The trial Court returned a finding opining 
that the landed property in dispute is valued at 
a figure more than Bs- 5,000 Besides, the plain- 
tiff-respondent had been given a decree for 
recovery of mesne profits to the extent of 
Rs. 5,000 and odd The decree, therefore, involves 
rather directly some claim or quest-on with 
respect to the property of the value of 10.000 
or upwards within the meaning of para 2 
of S. 110, Civil P. 0, As this IS a decree which 
reverses the judgmente of the Courts below, the 
appellant has an unrestricted right of appeal to 
the Supreme Court. The queetion whether it 
involves any substantial question of law within 
the meaning of para 3 of 8. ilO of the Code does 
not arise in this case The only difficulty that 
presented to us in course of bearing was that 
according to Art. 133 of the Constitution the 
right of appeal to the Supreme Court is restriot- 
ed to oases in which proparty in dispute is of the 
value of BS. 20,000 or upwards. The question 
that emerged was whether this article should 
govern the present appeal. On very high autbo. 
ritiee it has been held that the right to appeal is 
a vested right which vesta in the litigant at the 
time the suit is Instituted. By subsequent altera- 
tion cf the law, either relating to the form oe 
to the other limitations to the right of appeal, it 
cannot be taken away, unleee the law purporting 
to take it away is, either expressly, or by 
necessary intendment, given a retrospective 
operation. We have no doubt that Ait. 133 has 
no xetxospective operation. The only point that 
has to be clarified is whether this fixation of 
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higher valuation rGlate3 to a matter of procedure 
or a questian of substantive right. If it is the 
latter, it should be governed by the law pre- 
existing the Indian Oonetitution. We have been 
referred to a dtoisicn ci a Special Bench of the 
Calcutta High Court, in the case of Sadar Ali 
V, Dolimnddin, SGCal. 612 : (A. i. B. (16) 1958 
oal, 6 jOF. B ) In that case, the Letters Patent 
of the Calcutia High Court was amended, and 
the p-mendment came into effect on 14-1-1928. 
The amendment made it a condition precedent 
that no appeal from a decision of a Single Judge 
of the High Court should lie except with his 
leave. In that particular case, it so happened 
that the Single Judge’s decision had been passed 
before the amendment took effect. In pursuance 
of the amended provision of the Letters Patent, 
an application was filed to the Single Judge 
concerned to give a leave to appeal. The learn- 
ed Single Judge refused it. Notwitbatandiug the 
refusal, an appeal was filed and the question 
arose whether the appeal was competent. By the 
Special Bench of which Sir George Rankin C, J. 
was a party, it was held that 

'*the legal pursuit of a remedy, suit, appeal and second 
appeal are really but steps in a series of proceedings 

connected bj an inttinsic unity The date of 

presentation of second appeal to the High Court is not 
the date which determines the applicability of the 
amended Clause of the Letters Patent and as the matter 
now stands, the date of institution of the suit in each 
case is the dotetminiog factor,'* 

This decision has been followed by the Fall 
Bench of the Patna High Court* to which Fazl 
Ali J. of that Court (as ha then was) was a 
party and delivered.Hhe'Ieading judgment. There, 
the question arose if a criminal case which was 
instituted before an Ordinance known as Spe- 
cial Criminal Courts Ordinance (n [23 of 1942) 
could attract the provisions of tho Ordinance 
either in the matter of trial or in the matter of 
competency of the High Court in its reviaional 
or other like jurisdiction. Following the Calcutta 
case already cited, his Lordship held that the 
jurisdiction of the High Court must be taken to 
have been left in tact notwithstanding the Ordin- 
ance and so also of the Magistrate who had taken 
cognisance of the case inasmuch as the criminal 
proceeding bad started before the Ordinance was 
made. They, therefore, held that the trial by the 
special Magistrate under the Ordinance amount- 
ed to no trial, and their Lordships exercised 
their power under 3. 491, Criminal P. 0, and came 
to a decision that the accused was being detained 
without a trial. They, therefore, ordered hie re- 
lease forthwith, 

[3] Bim.lar view repelling reiroapectivity of 
laws in relation to its interference with the pre. 

• Rtporud in A. I. R. (30) 1943 Pat, 243— .Ed, 
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existing right of appeal has been taken by a 
Special Bench case of the High Court cf Allaha* 
bad, in the case of Ram Singhs. Shankar Dayah 
111 I. C. 6 ; (a. I. E, (15) 1926 ALL. 437 F. B.) 

[4] I think the question is put beyond any 

doubt by Art, 135 of the Constitution. It reads: 
“Until the Parliament by Jaw otherwise provide?, the 
Supreme Court shall also have jurisdiotion and powers 
with respect to any matter to which the provisions of 
Art. 133 or Art 134 do not apply if juriEdiction and 
powers in relation to that matter were exercisable by 
the Federal Court immediately before the commence- 
ment of this Conatitution under any existing law,'* 

As I have already said, Art. 133 does not apply 
to the facts of this oaee. In the ciroumstanoeB, 
Art. 135 must govern, that is the law that de- 
fines the jurisdictioa of the Federal Court should 
apply. 

[ 5 ] It may also be noted that this application 
for leave to appeal had been filed long befota 
the Constitution came into force. We should there- 
fore, grant the petitioner the necessary certificate 
giving leave to appeal to the Supreme Court. 
The learned counsel for the opposite parties baa 
behaved before us in an ideal manner and 
invited our attention to the most of the authori. 
ties on whioh we have acted. Under the cir- 
cumstances, we make no order for costs cf this 
proceeding. Each party should beat its own costs- 

[6] The dtayer for stay of execution is reject- 
ed. The opposite parties shall be entitled to take 
out execution on furnishing security to the 
satisfaction of the Court below bo as to safeguard 
restitution by the petitioner in case he succeeds 
in the Supreme Court. 

D.H. Order accordingly-* 
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Rat 0. J. AND Panigbahi J. 

K, Joggayya — Acemed- Appellant v. King, 

Grimioal Appeal No. 49 of 1948, D/- 31- 3- 1949, 

(a) Penal Code (1860), S, 366 —• Intention of com* 
pulsion to marry. 

Even repeated requests to a girl who knew her limi* 
tations, namely, that she was completely within the 
grip of the regaester where ehe was imprisoned and was 
given no food and drink, certainly amounts to forcing 
her to consent. Even if consent in such oircumstanoea 
would have been given, that would not amount to oon* 
sent in law. This is hardly anything less than what 
oan be calkd 'force' in law. Bequisite intention that 
Bhe may be oompelled to marry is present in such a 
case. [Para 6} 

Anno. Penal Code, S. 366 N. 3. 

(b) Penal Code (1860), Ss. 340, 342 — Wrongful 

confinement - What amounts to- Escape open to 
person coniined — Confinement is not wrongful — 
Confiner being able bodied, robust and strong man 
as against lean and thin person confined— Escape 
cannot be said to be open* [Para 7} 

Anno. Penal Code, S. 840 N. 1. 

P. V. B, Boo— /or AppdlanVt Qovernmeni. Advocate 
—for the King. 
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Ray 0. J. — The appellant has been oonvioted 
under Sa, S66 and £49, Penal Oode, and has been 
sentenced to undergo rigorous imprisonment tor 
three years and pay a hne of bs. loo/. for the 
first offence and six months rigorous imprison- 
ment for the second . 

[s] The prosecution case ie that the appellant 
abdacted the girl (P. w. i) while ehe was on 
her way back after purchase of paddy in Nuapali 
village in company with about 9 or lo others 
each of whom had a bag load of paddy on the 
head. The accused happened to be by the side 
of the road when Chandramma and patty were 
proceeding to the aforesaid village for purchase 
of paddy. He also was found loitering on the 
road near a tank while they were returning. 
He came with a stick from behind the girl and 
pushed down the bag load of paddy irom her 
head and forcibly carried her away in bis arms — 
lifting her body by putting one hand under the 
knees and another around the neck. In this 
condition, he took her to some distance and then 
dragged her to bis house through the back door 
and bolted the same. First of all, he took her to 
the house by back door then to the middle 
house which was then closed. Certain outsiders, 
being informed of tbs occurrence by P. ws. 3 
and 4, wanted to intercede on her behalf and 
presuade the appellant to let her go but to no 
effect. Later, the village Karji was informed, 
who also came on the scene and repeated the 
same reqnest but in vain. He then submitted 
his report to the Police on which the First In- 
formation Beport was recorded. Before the 
Eaiji sent his report, the father of the girl had 
also come to the place on getting information 
feom somebody whom he could not name. The 
girl was brought into the room at about 10.30 
A.M. and was kept oonhned till 6 P.M. of the 
day when, only on the appearance of the Sub- 
Inspector on the spot, the door was opened and 
she had to come away. At the time when she 
■was released, she was found to be perspiring, 
weeping and almost run down; for sometime she 
fainted, but bet mother took her up into a rela. 
tion*B house where she was given some food. 
Later, she conducted the Sub-Inspector to the 
place from where she was forcibly carried awayi 
and the paddy bag, that she bad been oarrj^ing 
at the time, was identified, out of several other 
Bi!^ bags belonging to her companions and was 
seized* The Sub-Inspector made an investigation 
and flubuEiitted charge-sheet. Ultimately, the ap- 
jgellant was put. on trial and has been oonvioted 

tfllldi een^noed as above. ^ v 

evidence consists of that of the girl 
^ companions, P. ws. 3 and 4. These 

i' witnesses. P, W, 2 is the father who 
.. ftftftg hearing about abduction. 


The only inmate in the bouse of the aocused on 
the date of the ocoiirronoe was his mother who 
has not been examined either by the prosecution 
or by the defence nor is it known under what 
oircumstauces she was left out. The learned 
SeasiODS Judge baa believed the evidence of 
p. \V3. 3, 5 and 4 on the point of aoiual occur- 
rence, namely, carrying and dragging the girl 
inside the house and putting her in confinement. 
He has believed p. w. l with regard to her 
story that this confinement and abdnction was 
with the object of compelling her to marry. The 
evidence of witnesses, other than thoao men- 
tioned above, is more or lees corroborative 
proving the antecedent and subaeqaeut facts 
which strongly probabilise the prosecution story. 
Mr. P. V.Eao, the learned oounzol for the appel- 
lant, except raising certain points, does not 
seriously dispute the story in its broad outlines 
nor has be indulged, and that I think rightly, in 
dealing with immaterial diecrepaneita in the 
statements of the different witnesses deposing on 
an identical point. The points of dispute are : 
(i) that the girl bad come to the accused's bouse 
voluntarily; (iff assuming that she was dragged, 
it does not amount to an offence under s. .36G, 
as the prosecution has failed lo establieh from 
the facts and circumstances proved that the 
abduction was with the intent that she may be 
compelled to marry the appellant agaicst her 
will; it is not the prosecution case that the in- 
tention of the appellant in abducting her (p. w. 
l) was that she may be forced or induced to 
have illicit connexion; (Hi) assuming her story — 
her being lodged in a room which was bolted — to 
be true, it does not amount to an offence of 
wrongful confinement. 

[4] I shall deal with these points seriatim in 
the order in which 1 have referred to them. 

[6] That the girl came of her own accord to 
the accused’s house is urged on the basis of a 
few statements on record, namely, that she was 
in the habit of coming to the accused's house 
now and then, both during when her eldest 
sister, the lawful married wife of the appellant, 
was in the place and also when she was absent. 
It is urged that bad she been forcibly dragged 
in the manner alleged by the prosecution, she 
must have sustained certain injuries, in view of 
the fact that aba was dragged for some distance 
over the field on which there were shrubs, and 
bushes here and there] and, further, that it would 
be impossible to believe that she, when carried 
against her will, would not struggle and would 
Inflict injury on the body of the appellant. As 
to her Doming of her own accord to the bouee of 
the aooosedi there is no evidence in support of it 
except the statenaent of the accuaed. The cir- 
oamstanoes are militant against the theory as- 
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according to tao evidfince of p. W. 2 and p.W 1 
herself the appellant wa? not on ^^ood terms 
wi5h hia fir^t wife (Ohandramma’a eldest slater) 
and the ifitter had left her husbanded plrtce and 
rome to reside with her father. The difference 
between them was due fcn the fact that all her 
children so fvar boro, about 6ve in number, died 
premature deaths and the appellant wanted to 
marry afresh. There is some difference of version 
as to wherher she gave her consent to such 
marriage. But from the statement of the accus- 
ed in bis examination under S. B42, Criminal 
P. C., it appears that she gave np taking her 
meals for three days when her husband (the 
appellant) had gone out to Ganjam to seek for 
a miirriageable girl and that she had to be sent 
away to her fafcber^s place. Ohandramma is a 
girl of 17 and it is inconceivable that she should 
take this difference between her sister and her 
husband in lighter spiri t. U nder the circumstances, 
•after her eldest eister came over to live in her 
father’s bouse, the younger should (not?) like to 
go there of her own accord. With regard to the 
absence of the inpiries likely to be caused by 
the forcible dragging there is no evidence either 
way. Unfortunately, the Sub- Inspector did not 
send up the girl for medical examination for that 
purpose. According to bis statement, he bad 
•sent up the girl to the doctor for examination of 
her age. There is no dispute that she has reach, 
ed 17. Therefore, non- examination of the doctor 
leads to no point in favour of the defence. Under 
the circumstance in the absence of any evidence 
U3 to presence or absence of injuries, it is diffi- 
cult to speculate. Even if such injuries are to 
be expected, they should be merely slight scrat- 
ches. In view of the fact that the girl belongs 
to a labour class and is accustomed to walk on 
such rugged and bushy grounds, it is likely she 
may not incur any such injuries by such forcible 
dragging. Lastly, with regard to whether she 
would struggle and, in course of that, would in- 
flict iniuries on the body of the appellant, there 
is no likelihood, because as the learned Judge 
observed “the appellant is a strong and a robust 
man of 30 while the girl though 17 is lean and 
thiD.’*B 0 side 3 , they were previously known to each 
other, being very near relations.Under fcheoitoum- 
stances, it is difficult to believe thatitbejgirl would 
struggle and that seriously. Under the ciroum- 
stanoes. I would accept the finding recorded by 
the trial Court that the girl was, in fact, forcibly 
carried. The two eye-witnesses, P. Ws. 3 and 
4, have given their evidence without any serious 
contradiction, nor is there anything to suggest 
that they had been tutored. There was sugges- 
tion to p, w. 3 in cross-examination whether she 
was a servant under p. w. S. the appellant’s 
iather in law. She repelled that suggestion as un- 


true. Mr. Rao relies upon this suggestion with 
great emphasis. That this suggestion was an 
after-thought is clear from the faot that it was 
never made to p, w. 2 while it was known P.W, 
3 was going to be examined as a prosecution 
witness. With regard to P.W. 4. it is contended that 
her name was not mentioned as one of thetnem. 
hers of the party that proceeded in company with 
Ohandramma for purchase of paddy and in this 
connexion be further argues that on her own 
statement she was not examined by the Rub- 
Inspector during the investigation. In the First 
Information Report, it is written that ‘'ten 
Mailpila had accompanied Ohandramma for 
purchasing paddy.” It is urged that they should 
not exclude P. W. 4 who was a boy. In the list 
of ten persoDs appended to the report, the name 
of the 4th man is Pirinti Ramayya which is 
admittedly a male name. P. W. 4 was in fact, 
examined by the Police on the very first day. 
Therefore, I would read the word *'MaipM* to 
mean “to both women and children*'. So there 
is no substance in this point. The evidence of 
p, ws. 3 and 4 is, therefore, quite oonvinoing and 
there is no reason to disbelieve any one of them* 
The next contention of Mr. Rao is that at any 
rate the requisite intention for the offence has 
not been established. He argues this on the 
strength of statement made by P. W. 1, which 
reads: “the accused was all along requesting me 
to marry him.” His submission is that mere re- 
quest end keeping her sometime in hie bouse in 
order to get an opportunity to request repeatedly 
and in an impressive manner will not make out 
an intention that she may be compelled to 
marry. This statement, however, carries a differ- 
ent meaning from what it^is sought: to attribnte 
to it in wiew of the context in whiob it stands. 
The passage, of which the expression referred to 
is the last sentence, reads: 

“It is not a fact that I used to go to the hoasQ of 
the accused very often. Nor is it a fact that he and 
I are friends. I cover went to bis house with my 
sister. Daring my childhood, I might have gone there 
once or itwice with my mother. 1 was not afraid of 
the Police on seeing the Police on that day. The 
accused was all along requesting me to marry him." 

It is admitted that the appellant bad been ra- 
questiag bis father in-law, P. w. 2 (who ia also 
bis maternal uncle) to give Gbandramma in 
marriage to him on account of failure of issue 
by his first wife and that p. W. 2 used always to 
refuse. It is also admitted that the appellant 
was on frequently visiting terms to Ofaandram- 
ma’s house. The meaning of this passage iB, 
therefore, clear that while requesting the father 
to give his daughter in marriage, the daughter 
was also being requested from time to time to 
agree. This statement is in reference to what 
happened inside the room where ehe was oonfined. 
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As to wbftt happened theie ie deposed to by 
Ohandramma aq follows: 

“Some outaldera aeked the eooased to opeo the 
doors, but he retused 'to open it. The aeoased aeked 
me to stay there as he would marry me. 1 refused to 
atay there and marry him, as be had turued out my 
fliater. Inside the room, I was standing and orying.** 

[6] This is the evidence from which the in- 
tention has to be judged. If this evidence ia 
helievedt as it is believed, it ia clear that the 
aocnsed's intention was not only to persuade her 
io change her mind to aooept him as her groom 
hut also to marry her. her refusal notwithstand- 
ing, that he kept her confined from 10 SO A. M. 
to 6 P. M. while the girl was standing and cry- 
ing and refused to stay and marry and gave out 
her reasons which were very oonvinoing. There 
can be no other conclusion than that his in ten. 
tion wae to compel her to marry or, if opportu- 

I nity permitted, to marry her forcibly, Even 
repeated requests to one who knew her limits, 
ttons, namely, that she was com pletely within 
the grip of the requester where she was imprison, 
ad and was given no food and drink, certainly 
amounted to forcing her to consent. Even if con- 
sent in snoh oircumstanoes would have been 
given, that would not amount to consent in law. 

I This is hardly anything leas than what can be 
palled 'force* in law. I have, therefore, no hesi- 
Itation in oonoluding that the requisite intention 
'was there, and tbe offence under S 366 as charg- 
ed, bae been committed and the ap()ellant has 
been rightly found guilty under the section. 

[7l With regard to the finding of wrongful 
confinement, Mr. Bao controverts whether the 
middle room in which she was lodger) was chain. 
«d from outside or bolted from inside. His sub- 
mission that if it was bolted from inside, it was 
quite open to her to open the door and come 
out. As she did not do so, there seems to be no 
desire in her to go out. The evidence on this 
point oorsiets only that of the aratement of 
P. W. 1 (Obandramma). The evidence of p. ws, 
8 and 4 must, from its very nature, be confined 
to bolting of the back door of the house, Thi^y 
do not say that they passed through back door 
or front door of the appeltaot’s bouse and came 
near the middle room. Corfinirg oursc-lves to 
the evidence of p. w. i on this pomt, she says 
that she was taken to the middle room and it 
was closed. Then follows her stai'ement that in 
that room she was all along standing and cry- 
ing abd the appellant wag asking her to marry. 
Mr. B pao is Willing to take it as a fact that on 
evidence, the appellant wag in the same room 
41 ^ the girl, [f that be so, the fad that the girl 
did not oaBkf> an attempt to open the door would 
^ ntokb no difference. She knew that aba was 
Ociflaa/19 


hardly a match for a robust man like the appel- 
lant and that any attempt either to open tha 
door or to run away would be completely fruit, 
less. Let us take it to be a fact that be was not 
all the while in the room but the room was 
closed. In that case, it would mean closing it 
from outside. On that hypotbesis, Mr. Bao ia 
agreeable to accept that wrongful confinement 
is complete. Let us further assume that the 
middle room was not closed at all but the hack 
door and the front door of the house were closed 
and admittedly the accused was inelde. The 
result will be same. Absence of a desire to move 
on the part of the person oonfioed no doubt, 
detracts from it being an offence nnder 9. 343; 
but mere omission of an attempt to run away 
when there ia a watch, does not mean absence 
of a desire. Mr. Bao has referred to us a passage 
from the Mayne’s Commentary on Criminal Law 
to the effect that, if csccips is op&n to d person 
and if he wished to mail himself of tt, h*s 
confinement wtU not mean wrongful confine. 
menL The question, tbeiefore, is whether an 
escape was open to Ohandramma. That an 
escape is open will not depend upon whether 
she could open the door herself if she wished , 
but upon whether she would be feeling confident 
that she should be able to extricate herself from 
the confinement notwithstanding the presence ot 
the ocnfiner, who was able-bodied, robust and 
strong man, as against a lean and thin girl who 
was confined. In this case it cannot be said tbatt 
an escape was open to her. I should quote al 
passage from Batnalal's Law of Crimes which 
seems to be based upon a decision of the Bom. 
bay High Court with which, with great respect, 
1 agree. The passage is at p. 639 : 

“Proof of aotual pbyBical obstruction is not eSBential 
to support a charge of wrongful coahneznent, It muet 
in each case, be proved that there was at least suoh an 
impression producsd in the mtnd of the person 
detained as to lead him reasonahlfi to believe that he 
toaa not free to depart and that }m would be forthwith 
restrained if attemp ted io do so. The mere threat of 
some future harm in case »of departure would not 
suffice if be tinew that it was open to him to go away 
and refrained from doing so lest he should eufier suoh 
barm. But if the oirouoiatanaee were suoh as to justify 
and to create the belief that he oonld not depart 
wUboul being seized immediately, then it would be 
proper to bold that be was obatr acted and confined.'* 

[83 In this casG, I have already demonstrated 
from the oiroumstanoes proved and admitted, 
that Ohandramma would have no other belief 
than that she could not depart without; being 
s*^ized immediately. In this view of the matter, 
I cannot aooept the contention and shall hold, 
agreeing with the learned Sessions Judge, that 
the offence of wrongful confinement has also 
been eacablished. In the result, the appellant's 
conviction under this aeotion moat stand. 
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[9] Mr. Rao baa apppaled to U3 in the circum- 
stances of the preeent case as to seventy of the 
sentence. Tbe ciroumefcances are as follows. 

[10] The appellani’e first wife is tbe eldest 
sister of Chandramma. Tne appellant was brought 
up in her father’s family, tbe latter being bid 
maternal uncle. That on ac count of failure of 
issues, as already referred to, be was intent upon 
and had expressed hie desire to marry Cban- 
dramma. He bad been bold enough to advance 
his proposals to Chandramma directly. T^ere is 
nothing to show that if her father agreed to tbe 
marriage she would be an unwilling agent. The 
oiroumstances were different, however, when she 
was abducted, wrongfully confined and then 
asbed to agree to tbe marriage. All the while, 
there are reasons for the appellant to believe 
that if be could have tbe girl in bis bouse, tbe 
latter would agree and the father-in-law would 
reconcile himself to the position. As a matter 
of fact, be has need no voilence to tbe girl nor 
has made any effort to outrage her modesty. 
Under ihe circumstances, rigorous imprisonment 
for one year would meet tbe enns of justice. 
According to ibe judgment of tbe Court below, 
both tbe sent^ncee should run concurrently. It 
will be so in ibis Court also. Tbe sentence of 
fine does not seem to be severe and must stand. 

[11] In this result, tbe eentenoe of three years 
rigorous imprisonment under B. 266 , Penal Codot 
shall be reduced to one year. Subject to this 
modification in the sentence, tbe appeal is 
dismissed. 

[12] Panigrahi J — 1 agree. 

D.H, Appeal dismissid, 
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PANIGRAHI J. 

Baji Mahapatra and others — Accused, " Peti- 
tioners V. Indian Dominion — Opposite Party. 

Criminal Revn. No. 404 of 1949, D/- 13-1-1950, 

Orissa Temple Entry Act {1946), S. 6 — 

Refusal on part of pujari to open temple doors 
after puja and after Deity has been sent to sleep 
— If offence under S. 6. 

The right to have the door of the temple 
opened and offer BHOG at an odd hour Is not 
one of the general rights of worship belonging 
to the Hindu community nor can a member of 
the "Excluded Classes” acquire any such right 
under the Act. (Para 2) 

The Marfatdars or the shebalts who are in ac- 
tual management of the temple and Its rituals 
arc the persons entitled to prescribe the hours 
for the purpose of the rituals. (Para 2) 

Refusal on the part of the pujarl to open the 
doors of a temple after the puja has been per- 
formed, the bhog offered and the deity has been 
sent to sleep Is therefore not an offence. 

(Para 2) 

Shri R. K. Das for Petitioners, — Government 
Advocate, for Opposite Party. 

ORDER; The petitioners four In number are 
the marfatdars of Sri Kasi Baljunath Mahadev 
Temple at Majhlka In Angul and have been con- 


A. I. R.: 

victed under section 6 of the Orissa Temple Entry 
Act of 1946 and sentenced each to a fine or 
Bs. 50/-. The case against them is that on 
8-9-48 they obstructed certain worshippers be- 
longing to the * ‘Excluded Classes” from entering; 
Into the temple. Previous to the date of the 
occurrence there had been some meetings to 
consider whether "Excluded Classes” would be* 
permitted to enter Into the temple. But it does 
not appear from the evidence if any definite de- 
cision was arrived at. On the day of occurrence* 
certain members of the "E.xcluded Classes” tried 
to get admission into the temple and being 
frustrated in their attempt complained to the- 
Sub-Di visional Magistrate who deputed P. W. 1 
to see that no breach of the peace occurred and 
that the members of the "Excluded Classes’^ 
gained entrance into the temple. P. W. 1 on 
arrival at the spot as^ed Budhia Mahapatra, one* 
of the Petitioners to hand over the key as the^ 
temple had been locked up at the time P. W. 1 
arrived. Persusisions having failed, a formal com- 
plaint was lodged to the police at about 1 p.m. 
against the Petitioners and the complaint Is that- 
the Petitioners refused to open the temple to- 
the ‘Harijans’. 

(2) A number of points were raised in the trial 
court as well as here. But those questions such.^ 
as the public or private character of the temple, 
whether the Petitioners were observing pollution 
and lor the time being were not acting as wor- 
shippers, whether the members who wanted ad- 
mission into the temple do satisfy the definition 
of the "Excluded Classes” were not pressed. The 
substantial point on which argument has been 
addressed to me is whether on the facts deposed 
to by the P. W-s any offence under section 6 
had been committed at all. The case does not 
relate to the Incident prior to the arrival of 
P. W. 1 at the spot. The offence charged against 
the petitioners is that they refused to open the 
doors of the temple after P. W. 1 arrived. It 
must be admitted that the Marfatdars or the 
Shebalts who are in actual management of the 
temple and its rituals are the persons entitled 
to prescribe the hours for the purpose of the 
rituals. If therefore on the day of occurrence 
the Pujaii, for the time being, performed the 
,bhog at an hour earlier than usual it was per- 
fectly within his power to do so. It may be 
and 1 have no doubt that it probably was so 
done with the Intention of averting an un- 
pleasant Incident. But whatever may be 
the motive of the Pujaris their rights to regu- 
late the hours of Puja cannot be questioned. 
If therefore by 10 a.m. the Puja had been per- 
formed. the bhog had been offered and the deity 
had been sent to sleep, It would not be open 
to any member of the general public whether 
belonging to the "Excluded Classes” or the "High- 
est Classes" to insist upon the doors being opened 
end the 'pahar* of the God being disturbed. Sec- 
tion 3 (i) of the Act lays down that persona 
belonging to the "Excluded Classes” shall be 
entitled to enter any temple and to offer wor- 
ship therein "in the same manner and to the 
same extent as Hindus in general.” The right 
to have the door opened and offer bhog at an 
odd hour Is not one of the general rights of 
worship belonging to the Hindu Community noi 
.can a member of the "Ebccluded Classes" acquire 
any such right under the Act. I am, therefore, 
of the opinion that the prosecution was mis- 
conceived and that no offence has been com- 
mitted under section 6 of the Orissa Temple 
Entry Act. The Rule is made absolute. The 
convictions are set aside and the fines, if paid, 
shall be refunded. 

V.B.B. Conviction set aside. 
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PANlCrBAHX J. 

Narendra Bhoi and others. Appellants v. Bhaga- 
4)an Das, Bespondent, 

SeconA Appeal No 456 of 1948 D/- 20-12-1949. 

DehULaws — Orissa Money Lenders Act “III ‘3’ 
-O/ 1939^* iS, 17 — - t/su/ructwary mortgage — What 
•amounts to — Transfer of Property Act ’1882” Ss. 

-S8, 98, 


Where the mortgagee is put in possession of 
t?ie mortgaged property in Mew of interest and 
besides, there is a personal covenant hy the mort~ 
1 /agor to pay the mortgage amount through the 
«oic of his other properties and further the mort- 
gagor holds himself primarily liable for the mort- 
-gage debt, the mortgage is an anomalous mort- 
gage and as such is outside the purview of s. 17 
•JtDhich does not govern all hinds of mortgage 
voith possession. ‘Para 4‘ 

Anno: T. P. Act S. 59 N. 35, 40 S. 98 N. 5. 

M, S. Boo For Appellants, — M. M. Das For 
.Respondent, 


JUDGMENT: The plaintiff raised the suit for 
the recovery of mortgage moneys advanced under 
two mortgage deeds, viz. Ex. 2 dated 12-5-23 and 
1 dated 1-4-30 executed by the defendant, 
for Rs. 25/- and Rs. 100/- respectively. The 
lands mortgaged were plot No. 230 and plots Nos. 
1016 to 1018. The documents describe them- 
selves as DaEbal Bandak and recite that the 
j>ropertles are put In possession of the mortgagee 
ftn lieu of interest and that the mortgagor shall 
not claim an account of the rents and profits is- 
suing out of the lands, nor shall the mortgagee 
"demand any interest for the sum lent. They 
further recite that If the principal amount is 
paid within the period ffxed for redemption, the 
mortgaged properties shall stand redeemed. Un- 
der the first document the period fixed for re- 
demption was nine years, while under the other 
-document It was one year. The recital on which 
there has been controversy between the parties 
Is as follows; 

"// you are dispossessed you can file a suit for 
the pHndpal amount, together with interest at 
Bs. 3-2-0 per cent per month and in execution 
•of the decree, bring the mortgage properties to 
oale. If that is insufficient you will realize the 
same by attachment and sale of my other im- 
moveable oTid moveable properties**. 

(2) Tt la admitted that the mortgagee was in 
possession under these two deeds till he was dis- 
possessed by the defendants In 1946. This suit 
^as, therefore, filed for recovery of the principal 
4tmount, together with interest. 

(3) liie learned Munslf granted a simple money 
decree to the plaintiff for Rs. 122/- with propor- 
tionate costs. On appeal the learned Subordinate 
-Judge, while upholding the findings of the Munslf 
ireduced the amo un t which the plaintiff was en- 
titled to, to Rs. 91-6-6. In the view of the Courts 
below the plaintiff was not entitled to a mort- 
igage decree. 


(4) In second appeal, the point that has very 
•atrenuoxisly been urged before me by Mr. Rao, on 
behalf of the appellant, is that the documents 
(Exs. 1 and 2) are usufructuary mortgage bonds 
and are statutorily discharged under S. 17. Orissa 
Ucmeylendera Act. This section provides: 

^fNottffithstanding anything to the contrary con- 
tained in any other law or anything having the 
Jorce of law or in any contract, an usufructuary 
• mortgage executed before or after the commence- 
mmtt of thU Act shall, unless discharged pre- 
be deemed to stand discharged after the 
’’^miraiton of 25 years from the date of the mort- 

f ■■ 

base the mortgagee has admittedly been 
for more than 16 years. If there- 
lAss*. InteiTpretatlon of the contents, 

fuNf held to be uaitfructuary mort- 


gages, there can be no doubt that the mortage 
debt shall be deemed to have been discharged by 
reason of the plaintiff’s possession for 15 years. 
The learned Subordinate Judge, however, held 
that the documents were anomalous mortgages 
and not usufructuary mortgages pure and simple. 
In both the documents there Is a personal cove- 
nant to pay the mortgage amount by which 
the mortgagors undertooit to pay the amount 
through the sale of their other properties. In 
both the documents, again, the mortgagor says 
that the mortgagor shall be primarily liable for 
the mortgage ueut. in a usulructuary mortgage, 
as defined in S. 58(d) T.P. Act. all that the mort- 
gagor does is to authorize the mortgagee to take 
possession of the mortgaged properties until the 
entire amount of mortgage is paid oil and to re- 
ceive the rents, and profits accruing from the land 
either in lieu of interest or in payment of the 
mortgage money. The expression ‘usufructuary 
mortgage* used in S. 17 is to be understood In 
the light of the definition of that expression 
occurring in S. 58 td), T.P. Act, There can be no 
doubt that the deeds in question contain some- 
thing more than what Is required to create a 
usufructuary mortgage. Mr. Rao, however, con- 
tends that the documents are substantially usu- 
fructuary mortgages though they contain some 
additional provisions and that the insertion of 
these additional provisions does not detract from 
the character of the documents as usufructuary 
mortgages. This argument, however attractive, 
is not tenable in view of the classification of the 
various kinds of mortgages made in S. 58. A 
simple mortgage, for instance, is defined as a 
mortgage in which the mortgagor binds himself 
personally to pay the mortgage money and agrees 
to have the mortgaged property sold for realisa- 
tion of the mortgage amount. If the provision 
relating to the delivery of possession of the pro- 
perties were absent from these two documents. 
It may well be that they will satisfy all the 
requirements of a simple mortgage. The Act 
further defines ‘anomalous mortgage' as a mort- 
gage which is neither a simple mortgage nor a 
usufructuary mortgage. In the case before me 
I find that the documents are a combination of 
the requirements of a simple mortgage as well: 
as an usufructuary mortgage and, in these cir- 
cumstances, they must be held to be compo.slte 
documents, that is to say, they are neither sim- 
ple mortgages nor usufructuary mortgages pure 
and simple. The learned Subordinate Judge was 
therefore right in holding that Exs. l and 2 can 
only be described as anomalous mortgages and, 
as such they are outside the purview of S. 17, 
Orissa Moneylenders Act. In using the expres- 
sion "usufructuary mortgage" in 3. 17 the Legis- 
lature must be taken to have Intended that other 
kinds of possession of a mortgagee were not going 
to be affected. If mere possession were to be 
the test then a mortgage by conditional sale or 
even an English mortgage would equally be 
affected by S, 17. Orissa Moneylenders* Act. It 
does not. In my opinion, stand to reason that 
the Legislature should use an expression to de- 
note a particular kind of mortgage with posses- 
sion, when the meaning of that very expression 
is well understood as covering other kinds of 
mortgages with possession. Nothing would have 
been simpler lor the Leglsature than to say that 
a mortgage with possession would be discharged 
after fifteen years of continuous possession by 
the mortgagee. As at present advised, I am un- 
able to accede to the contention of Mr. Rao that 
all kinds of mortgages with possession are gov- 
erned by 6. 17, Orissa Moneylenders Act. 

(5) The Judgment under appeal is therefore 
confirmed and the appeal dismissed. There shall 
be no order as to costs. 

Appeal dismissed. 
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RiswahesciTi RaTtKinuj Das — Jud.gTn^'Tit-d.ehtOTp 
Petitioner v. Krushna Chandra — Auction Pur- 
chaser, and another, decree-holder, opposite party. 

Civil Revn. No. 24 of 1949, D/- 3-1-1950. 

(a) Civil P. C. {1908} S. 144 — Property sold in 
execution oj 'ex-parte’ decree — Restitution' 
against stranger auction-purchaser, 

Where property is sold in execution of an 'ex- 
port e’ decree and purchased 'bona fide' by a third 
party for value and the ‘ex parte’ decree is 
subsequently set aside, restitution will not ordi- 
narily be granted against such stranger auction- 
purchaser, who not bound to make any enquiry 
into the correctness of the order for execution* 
Lut this rule is not an inflexible rule and even 
against ‘bona fide’ purchasers for value restitu- 
tion can be allowed in exceptional circumstances 
such as where the sale itself was without juris- 
diction. (Paras 5 and 6) 

Anno: C, P. C, S. 144 N. 13, Pts 2, 4, 9. 

(b) Civil P. C. (1908), Ss. 144 and 151 — Rever- 
sal of decree by same Court — Inherent power 
to grant restitution. 

Where restitution is asked for on the basis of 
the reversal of the decree by the very same Court 
and not by any superior Court, even if S. 144 CivU 
P. C., may not in terms apply, the Court has 
inherent powers under S. 151, CivU P. C„ to grant 
restitution. (Para 7) 

Anno: C. P. C. S. 144, N. 34. 

B. K. Pal, for PetitioneT; — L. K. Dasgnpta, for 
Opposite Party. 

NARASIMHAM J : This revision petition Is 
against the appellate order of the Additional Dis- 
trict Magistrate of Cuttack exercising the powers 
of a Collector under the Orissa Tenancy Act dis- 
missing an appeal filed by the petitioner against 
the order of the Rent-Suit Deputy Collector, Jai- 
pur, rejecting his petition for restitution. 

(2) The material facts are as follows; The peti- 
tioner was a tenure-holder (Madhyasatwadhikari) 
In respect of 12 acres 50 decimals of rent-free 
'LakhraJ Bahel’ lands in mouza, Barunla, khata 
No. 12 appertaining to touzi No. 18. Only cess was 
payable in respect of the property amounting to 
Rs. 6-3-0 per annum to the zamlndar Pandit 
Shyamsundar Nath Satho (opposite party 2). The 
zamlndar obtained an ex-parte decree for arrear 
cess against the petitioner on 22-2-43 and in exe- 
cution of the same put the property to sale. On 
4-6-43 the entire property was purchased by op- 
posite party 1 for a paltry sum of Rs .45/- and 
the sale was confirmed on 12-7-43 and delivery of 
possession was also effected on or before 26-11-43. 

(3) In the meantime as early as 15-3-43 the 
petitioner had applied for setting aside the ex- 
parte decree and on 2-4-43 deposited a portion 
of the claim In Court. On 25-7-45 the 'ex-parte' 
decree was set aside and after revival of the rent 
suit it was dismissed on full satisfaction. In the 
execution proceeding the petitioner-judgment- 
debtor on 10-1-44 filed an objection under O. 21, 
R. 90, ;ivU P. C. for setting aside the sale on 
the gronud of fraud and material Irregularity. The 
auction-purchaser (opposite party 1) filed an ob- 
jection. The execution Court on 23-6-47 passed 
the foliowlng order, 

"Suit ?ias been dismissed as is seen from the 
certified copy of the order. Order 21, R. 90 appli- 
cation has been stayed. It is dismissed as the 
whole proceedings in the execution proceeding are 
null and void”. 

The aforesaid order of the rent-suit Deputy 
Collector is clearly wrong. If the entire execution 
proceeding became null and void in consequence 
of the setting aside of the 'ex-parte decree and 
the origilnal suit after revival was dismissed on 
tuil satisfaction the executing Court should not 


A. I. Be- 
have dismissed the application under O, 21, R. 
90, Civil P. C. but may have recorded a note to 
the effect that it had become infructuous. Per- 
haps this is what the Court meant though tho 
use of the expression “dismissed” has led to- 
some argument at the Bar before us. 

(4) The petitioner then applied for restitu- 
tion of the entire property basing his claim 
mainly on the fact that as the whole suit haA 
been dismissed on full satisfaction the sale in* 
execution of the ‘ex-parte’ decree should not 
stand. In that restitution he specifically alleg- 
ed that opposite party 1 was not a stranger but- 
a creature of the 'zamlndar’ (opposite party 2) 
and that valuable property had been sold for 
a paltry sum. Thus his clear case was that, 
opposite party 1 was not a 'bona fide’ purchaser 
for value but was a creature of the decree- 
holder himself. On this allegation the executing 
Court ought to have allowed the parties to lead 
evidence and then come to a clear decision aa 
to whether the acution-purchaser (opposite party 
1) was or was not a 'bona fide' purchaser for 
value. Instead of determining this question the 
Court rejected the restitution petition on the 
ground that it was not maintainable. On appeal 
the learned Additional District Magistrate main- 
tained the order chiefly on the ground that 
opposite party 1 was a stranger auction-purchas- 
er and that restitution cannot be ordered against 
him. 

(6) Both the Courts have completely miscon- 
ceived the law on the subject and have failed 
to exercise their Jurisdiction properly. The law 
on the subject is clear. Where property Is sold 
in execution of an 'ex-pEirte' decree and pur- 
chased bona fide' by a third party for value 
and the 'ex-parte* decree is subsequently set 
aside, restitution will not ordinarily be granted 
against such stranger auction-purchaser. This 
principle was laid down by Privy Council as early, 
as 1886 in the well-known case of ‘Rewa Mahton 
v^ Ram Krishen 13 I. A. 106: (14 Cal 18 P. C.)’. 
Their Lordships particularly emphasised that a 
person purchasing ‘bona fide*, and for a fair 
value, property exposed for sale under an exe- 
cution issued by a Court of competent jurlsdlo- 
tion was not bound to make any enquiry into the 
correctness of the order for execution. The same 
principle was reiterated in ‘Zalnul-Abdln Khan v. 
Muhammad Asghar All Khan’, 15 I. A, 12; (10 All 
166 P. C.) where restitution was refused as againsi 
third party auction-purchasers. Similarly in ‘Ja- 
nukdhari Lai v. Gossain Lai, 11 C. L. J. 254: (37 
Cal 107)’ the Calcutta High Court relying on the 
aforesaid decisions of the Privy Council pointed 
out that a ’bona fide’ purchaser for value with- 
out notice in execution of an 'ex-parte* decree 
could not be put on the same category as the 
decree-holder auction-purchaser and that restitu- 
tion may not be available as against him. Again 
in ‘Parsh Nath v, Haricharan’, 38 Cal 622: (10 lO 
361) It WEis held that the purchase made by an 
innocent purchaser for value” in execution of 
an *ex-parte* decree should not be disturbed even 
though the 'ex-parte* decree might have been sub- 
sequently set aside. To a similar effect are the ob- 
servations of the Allahabad High Court in ‘Peary 
Lai V. Hanifunnissa Blbl’, AIR (3) 1916 All 189: 
(38 All 240) and the observations of the Patna 
High Court in ‘Chota Nagpur Banking Association 
V, C. T. M.Smltli’i AIR (30) 1943 Pat 326: 22 Pat 
315), , 

(6) The reason for thus making an exception ip 
favour of a 'bona fide’ purchaser for value is 
clear. Ordinarily when the decree on which tlw 
execution sale takes place Is set aside the Court 
should restore the parties to the position whl^ 
they originally held so that the action of the 
Court may not prejudice either party. But on 
some occasions this equitable principle may 
fiict with another rule of equity to the effect tlmt 
a *hona fide' purchaser for vidue should not b© 
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Allowed to suSer for tbe mlBtaluo of the Court. 
To quote Jenkins, C. J. (Paresh Nath v. Harl- 
charan, SB Cal 622 at P 627: (10 IC 361). 

"At the same time it is the policy of the Court 
and a very wise policy to protect its purchasers, 
for although in an individual case there may be 
some hardship, it mould be far more prejudicial\ 
to the general body of judgment~deOtors that any 
doubt should be thrown upon titles acquired by 
purchasers in execution under decrees which are 
to all appearances in order and free from objec~ 

But thia rule Is not an inflexible rule and even 
agalnat *bona fide* purchasers for value restitu- 
tion been allowed in exceptional clrcums- 

tancee such as where the sale itself was without 
Jurisdiction (see ‘Janukdharilal v. Gossatn Lar, 
'll O. t.. J. p. 264; (37 Cal 107) or there has been 
a mistake or material Irregularity of the Court) 
(Badha Bai v. Jagannadha Naldu, A I B (24) 1937 
Mad 694: (169 1 C 783).}. 

(7) In the present case It is tmnecessary to 
consider whether S. 144 Civil P. C. will In terms 
apply where restitution Is asked for on the basis 
of Che reversal of the decree by the very same 
Court and not by any superior Court. There is 
doubtless some conflict of Judicial decisions on 
this question. But it is now well-settled since the 
decision of tdie Privy Council in 'Jal Berham v. 
Kcdar Nath, 49 1 A 351: (A IB (9) 1922 PC 269) 
tibat: 

"ft is inherent in the general jurisdiction of the 
Court to act rightly and fairly ticcording fo the 
circumstances towards dll parties involved’*. 


Thus even If 8, 144, Civil P. C. may not in terms 

( apply the Court has inherent powers under S. 151 
Civil P. C. to grant restitution. 

(8) It la thus clear that restitution in favour 
of the petitioner can be refused only If opposite 
party I can show that he la a *bona fide* pur- 
chaser for value If the allegations made by the 


petitioner In his restitution petition are believed 
It Is clear that opposite party 1 being a creature 
of the decree-holder was not a ‘bona fide' pur- 
chaser at all. The property has been sold for a 
grossly inadequate price of Es. 45/-. Valuable 
rent-free property of 12 acres SO decimals would 
surely have fetched several thousands of rupees 
as fair price. In fact I notice that the record 
a mortgage bond dated 29-1-20 from 
which it appears that the previous owner of the 
property mortgi^ed 6 acres 19 decimals of the 
property with the petitioner for Rs. 300/- In 1920. 
It will be Idle to contend that when the entire 
property was purchased in 1943 for Rs. 45/- the 
•'purchase was for fair value". For some reason 
or other, evidence was not taken by trial 
court on the question of ‘bona fide’ of opposite 
party 1 and the fair value of the property. This 
Is perhaps because the lower court was in some 
confusion os to the principle underlying restitu- 
tion petitions and thought that It had no juris- 
diction to grant restitution In cases of this type. 
I however unable to dispose of this revision 
petition In the absence of a clear finding as to 
Whether opjiosite party 1 Is really a ‘bona fide’ 
purchaser for vedue or not. 

(9) The petition la allowed, the orders of the 
lower courto are set aside and the trial court 
Is directed to give both parties an opportunity 
to lead evidence on the limited question as to 
trtiithec opposite party l is a ‘bona fide' pur- 
ebase^r for fair value and then dispose of the 
Xlwtitutlioh petition in accordance with law bear- 
^ In mlud the legal position explained above. 

ilivCcpte wlU abide the result. 

PANIOBAHI J: I agree. 

Petition aiunped. 



■ 
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PANJGRAHI J. 

Bdbaji Krishna Chandra Das, Petitioner v. Dasa- 
rathi Das and others, Opposite Party, 

Civil Revn. No. 251 of 1949, D/- 24-3-1950. 

Civil P. C. (1908), O. 21 B. 90 — /rrej^uiarify! 
in conducting sale — Fraud — Limitation Act 
(1905). S. 18, 

Where there have been gross irregularities in 
the service of processes and the judgment-debtor 
did not know of the existence of the decree 
against him or of the subsequent stages of execu- 
tion but there is no reliable evidence to attribute 
any specific act to the decree-holder designed to, 
keep the judgment-debtor from knowledge of the 
proceedings, still if the price fetched at the Court 
sale is a gross undervaluation this must be attri- 
buted to the irregularity in the service of notices. 
In such a case the sale must be set aside. The 
judgment-debtor must also be given the benefit 
of S. 18, Limitation Act. (Para 2), 

Anno: C. P. C,, O. 21, R. 90, N. 11, 14; Lim. Act, 
S, 18, N. 10, 

B, K. Pal for Petitioner; — J. Kar and D. Mo- 
hanty for Opposite Party. 

ORDER: The petitioner is the transferee from 
the auction-purchaser at a rent sale held on 
15-7-43 of lands measuring 2.8 acres in holding 
NO. 402 in Mouza Gopalpur. 'The petitioner pur- 
chased the property from the auction-purchaser 
on 17-6-46 and took delivery through Court on 
19-11-46. The judgment-debtor opposite party 
filed an application under O. 21, R. 90, Civil P. C., 
read with S. 18, Limitation Act, for setting aside 
the sale. This application was made on 13-12-46. 
The Deputy Collector who had seisin of the case 
found that there were several irregularities in the 
service of the sale proclamation and attachment 
order: that the sale notice was not properly pro- 
claimed; and that the sale proclamation and at- 
tachment order were not served in the presence 
Of either the president or the Tahsil punchayat. 
In his opinion these irregularities “kept the door 
wide open for fraud in this respect” and his 
ultimate finding la that there were gross irregu- 
larities in serving processes. Having regard to the 
fact that the suit property measured over 2^^ 
acres and had been knocked down at the sale 
for a sum of Rs. 30/- and that the transferee 
purchased it later from the auction-purchaser for 
Ra. 200/-, the Trial Court was Justified in hold- 
ing that In order to secure the suit lands for a 
low price, the decree-holder: - . .i. 

’‘fraudulently manoeuvred with regard to the 
service of the necessary sale proclamation and 
attachment notices”. 

The Trial Court has further observed that he 
nave set aside the sale If the application 
had been filed within 30 days of the sale. The 
decree had been passed ‘ex-parte* and so far as 
the Judgment-debtor's knowledge is concerned, 
none of the execution notices appears to have 
been served upon him. In view of his finding 
that there were irregularities In the service of 
processes and that the sale-price was very low, 
the Trial Court was justified in inferring that 
the decree-holder (who was the sole bidder at 
the auction sale) was himself responsible for man- 
oeuvring the sale and that he was guilty of fraud. 

(2) The Trial Court, however, refused to set 
aside the sale as. In his view, the decree-holder 
was not responsible for the Ignorance of the Judg- 
ment-debtor with regard to the attachment and 
he was not actively responsible for any act which 
might have kept the judgment-debtor out of 
knowledge. The Appellate Court held that In view 
of the finding with regard to the conduct of the 
aide It was upon the decree-holder to prove that 
the Judgment-debtor knew of the sale. It Is 
urged in revision that this view of the appellate 
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court is erroneous, and Mr. Pal appearing for 
the transferee from the auction-purchaser rightly 
points out the distinction between fraud arising 
from irregularities in the conduct of the sale and 
fraud as contemplated under S. 18, Limitation 
Act. Section 18 says that h a person had been 
Kept from his knowledge of the rights by means 
Oi irauu liiuitauion wiii run from the date ol 
knowledge. The question therelore is: is there 
any material on the record to impute any act 
to the decree-holder which would amount to keep- 
ing the judgment-debtor from the necessary know- 
ledge? It appears to me that the fraud envi- 
saged in S. 18, Limitation Act, contemplates some 
Uennite act committed by the decree-holder. But 
it may well be that a concealment of facts which 
would otherwise amount to notice or bring the 
sa viic n^iiowicuge of the judgment-debtor 

would equally be an act of fraud. If, for in- 
Btance, the decree-holder takes steps not only to 
see that the requisite notices do not reach the 
Judgment-debtor but also to see that the sale is 
made to take place in circumstances which do 
not attract sufficient number of bidders, so that 
the property may fetch a reasonable price, then 
1 would be inclined to hold that there had been 
a concealment of facts or circumstances amount- 
ing 10 iraud which has kept the judgment-debtor 
out of the knowledge of his right. Where a per- 
son gets property by committing fraud of this 
sort, it is for him to show that the person in- 
jured by his act and suing to recover the pro- 
perty, has had clear and dehnite knowledge of 
those facts which constitute fraud at a time 
which Is too remote to allow him to bring the 
suic.. Tnis was tiie dictum of Lord Hobhouse in 
{Rahimbhoy V. Turner). 17 Bom 341: 20 I. A 1 (PC) 
The true position then is, as Mookerjl j points 
out in (Biman Chandra v, Promothonath Ghose), 
4y ooo Ho p. 891: (AIR (9) 1922 Cal 157), 
that where a suit is. on the face of It, barred, it 
Is for the plaintiff to prove, in the first Instance, 
the circumstances which would prevent the sta- 
tute from having its ordinary effect, A person. 
Who. in such circumstances, desires to invoke 
the aid of S. 18, Limitation Act, must establish 
that there had been fraud and that by means of 
such fraud he has been kept from his knowledge 
of his right to sue or of the^ title whereon it is 
founded. Once this is established, the burden is 
shifted on to the other side to show that the 
plaintiff had knowledge of the transaction beyond 
the period of limitation. In cases where the 
property has changed hands on account of any 
act committed by the party accused of fraud, 
or if there be circumstances which would reason- 
ably lead to the inference that the opposite party 
had been deprived of knowledge, the Courts are 
more astute in applying the test. In a recent 
case, brought to my notice, reported in (Maruda- 
nayagam v. Mainickavasagam), 49 CWN 292: (AIR 
(32) 1945 P. C. 67) — the Privy Council laid 
down that where a sale takes place at a serious 
unaor-vaiuatlon occasioned by failure on the part 
of the Court and of the decree-holder to carry 
out the obligations laid down under the Civil 
Proceaure Coae, the case falls within the language 
of u. 21, R. 90 and the sale must be set aside 
when the judgment-debtor has suffered Injury 
thereby, although the decree-holder may not have 
been g^uilty of fraud, and however dilatory the 
Judgment debtoi may have been provided there 
ha, ao-iiins on nis part to constitute a wai- 
ver. Applying this rule of law to the facts ol 
the case before me, I find that there have been 
gross irregularities in the service of processes 
ttiiic tne judgirtent-debtor did not know of the 
existence of the decree against him or of the 
pbsequent stages of the execution, though there 
IS no reliable evidence to attribute any specific 
act to tne decree-holder, designed to keep the 
Judgment-debtor from knowledge of the proceed- 
ings. Even In such a case, if the price fetched 


at the sale is a gross under-valuation, this musti 
be attributed to the irregularity in the service | 
of the notices In such cases, the decree-holdei I 
cannot escape the charge of fraud, nor can th I 
Judgment-debtor be deprived of the benefit of the* 
provisions of S. 18, Limitation Act. 

(3) The sale has, therefore, to be set aside as 
the judgment-debtor has suffered injury on ac- 
count of the circumstances created by the decree- 
holder in irregularly publishing and conducting 
the sale. I am satisfied that the order of the 
iov/er appellate court in this case is correct, 
though his reasoning is somewhat defective. I 
see no reason to interfere in revision. This revi- 
sion Is dismissed. 

D. H. Revision Dismissed. 
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Haribansha Singfi Deo, Appellant v. Sudhanshu 
Sekfiar aingh Deo and others. Respondents. 

First Appeals Nos. 45 to 48 of 1948. D/- 25-4-1960. 

(c) Court-feeg Act (1870), S. 28 — Insuf^ci- 
entiy stamped appeal accepted — Power of Regis- 
trar to collect proper court- fee. 

The Registrar as the Head of the High Court 
Office by virtue of S. 28, has the power to collecP 
the proper court-fee in respect of an appeal 
memorandum which, through mistake or inad- 
vertence, has been filed already and accepted as 
having been sufficiently stamped. fParo 4) 

Anno: Oourt-fees Act, S. 28 N. 1. 

(b) court-fees Act (1870), S. 5 — "When any 
difference arises". 

The Taxing Officer has power to fix a vatuation 
over and above what the Stamp Reporter reports 
lo be the correct valuation. (Para 5) 

Anno: Court-fees Act S. 5 N. 4. 

(c) Court-fees Act (1870), S. 5 — Power of 
Taxing Officer to reopen question of valuation. 

The Taxing O^cer has the power to reopen thet 
question of valuation determined by the lower 
Court if it is necessary for the determination o/[ 
the proper court-fee payable on the appeal memo- 
randum to the High Court. (Para €) 

Anno: Court-fees Act S. 5, N. 20. 

(d) Court-fees Act (1870). S. 5 — Power of Ta^- 
ing Officer fo call for additional evidence. 

In excrrdsing the power to reopen the question 
of valuation the Taxing Officer is not confined to 
material already on record and available to the 
Court below. It is permissible to call for oddi- 
tionai evidence. (Para 7) 

Anno: Court-/ees Act S. 5, N. 20. 

(e) Court-fees Art (1870), S. 7 (iw) (c) — Za^ 
mindari descending to single heir and not trans^ 
feraOie — Valuation. 

Where the subject-matter of the suit is held 
under a special kind of tenure under which the 
Zamindari descends to a single heir and is not 
transferable, ten times the 'Takoli* payable bn 
the estate would be the fair estimate of the 
value of the subject-matter of suit in the ab- 
sence of any other satisfactory material. (Para 8) 
Anno: Court-fees Act, S. 7 (iv) (c) N. 21. 23, 25. . 

(/) Court-fees Act (1870), S. 7 (iy) (c). Sch, 1, 
Art. 1 — Relief of possession being surplusage — 
Valuation for appeal. 

Where the relief by way of possession was a 
surplusage in the plaint but the relief of pos- 
session nas been given in favour of the plaintiff • 
and the question of maintainability of appeal | 
without asking for relief to get rid oj the relief . 
of possession is arguable the court-fee may bC 1 
collected on the footing of declaratory relief i'n i 
respect of the appeal. (Para 8) i 

Anno: Court-/ees Act S. 7 (iu) (c) H. 1, 25; Sefh i 
1, Art. 1, H. 6. ' } 

P. Misra (in Hos. 45 and 46) and L. K. DOM | 
Gupta (in Nos, 47 and 48) for Appellants — 1 
S. N. Sen Gupta for Respondents (in both). i 
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Jl^OMENT ; These matters come up before me 
M ^e ^xlug Judge as a result of the decision 

appeals that It has no 
JlulsalotLon to deal with the matter. Actine on 
the euggeation made in the order of the Bench 
wd with a view to avoid any further delay in 
this long pending matter, l propose to treat the 
TO^nce by the Registrar as a reference by the 
Tai^g Officer to me, the Registrar himself being 
UMer the rules of this Court, also the Taxing 
Officer, These four appeals arise out of three 
suits which along with four other suits were 
filed In the Court of the Subordinate Judge of 
Sa Jabalpur by various rival claimants to the Bar- 
palli Zamindary which were all tried analogously 
and were disposed of by a common judgment of 
the Subordinate Judge. Appeal No. 45 is by the 
plaintiff in T. S. No. 11/49. . Appeal No. 48 is 
by the plaintiff in T. S. No. 8/39. Both these 
suits were filed as mere declaratory suits and 
court-fee on the two appeals therefrom was filed 
on the footing of mere declaration. Appeals Nos, 
46 and 47 are against the decree in T. S. No. 10/39 
by two of the defendants therein who are res- 
pectively the plaintiffs in T. S. Nos. 11 and 8 of 
1939. T. S. No. 10 of 39 was filed as a suit for 
declaration and possession and treating this as a 
prayer for declaration and consequential relief, 'ad 
valorem’ court-fee was paid in the trial Court on 
the plaint in that suit. When it came to a 
question of appeal against it in this Court, the 
appellant in P. A. No, 46 paid the ‘ad valorem’ 
court-fee while the appellant in F. A. No. 47, 
treating the prayer for possession in the Plaint 
in O. S. 10 of 39 as mere surplusage, in the 
circumstances to be set out later, paid on his 
appeal memorandum only the declaratory Court- 
fee. 


(2) The court-fee originally paid on the appeal 
memoranda in P, A. Nos. 45, 46 and 48 was con- 
sidered as sufficient by the Stamp Reporter and 
on his reports the three appeals were admitted 
by the Registrar by his order dated 8-3-49. In 
Appeal No. 47 however, the Stamp Reporter 
noticing the fact that on the plaint in the suit 
out of whlQh that appeal arose *ad valorem’ 
court-fee was paid, was of the opinion that in 
the appeal also ‘ad valorem court-fee was payable 
and not merely a declaratory court-fee, which 
was all that was paid by tbe appellant. He 
accordingly placed the matter before the Regis- 
trar for orders. When the matter came up be- 
fore the Registrar on 9-5-49, he directed that it 
should be posted before him along with F, A. 
Nos. 45, 46 and 48 relating to the matter of 
court-fees (though he had already admitted 
those three by his prior order dated 8-3-49). As 
appears from his subsequent orders he adopted 
this course presumably because he had the im- 
pression that the valuation of the suit-property 
given in all these four appeals was abnormally 
low. It may be mentioned that In tbe trial 
Court, the valuation of the suit-property for pur- 
poses of Jurisdiction and court-fee was fixed at 
Rs. 26,000/- by the learned Subordinate Judge 
by his order in T. S. No. 19 of *39 which is one 
^ the batch of suits. That valuation has been 
adopted for all the suits. The appellants In 
these four appeals have also adopted that valua- 
ttlan for their appeal memoranda. It may also be 
fibt^ed that in the trial Court, the actual valua- 
tlon'' dtd not niatter so far as the suits In which 
only dwlaratory relief was prayed for, but 
even lii' the appeals against those suits, the cor- 
net wsluation Is of some consequence since by 
virtue Of the Orissa Court-fees Act, V (6) of 1939 
tAUCSsi came hito force subsequent to the Instl- 

» hf the suits, a court-fei Is payable in res- 
declaratory relief, dependant on valua- 
on the slab system. In view of 
*^-ff|dt^^Pbrtance which the valuation of the 
®ulw®f|^|(ieijf acquired, the Teuiing Offl- 

iloOl4nii9ii^tlib: appellants in the four appeals 




by his order dated 10-9-1949 to furnish siate- 

market value of the property 
In dispute; (b) annual net profits thereol in 

preceding the institution of the 
ftH+Kj statements not having been filed 

granted by the Registrar, ah the 
four appeals were placed before the Bench fm- 
oiaers. The statements were filed on 23-11-49 

Court by its order dated 
^-11-49, in all these four appeals, remitted the 

directing the office to 
ascertain the market value on the basis of those 
stai^ents. The appeals thereupon went back 
to the Stamp Reporter who on 29-11-1949 made 
a ^hat the value of the suit property is 

Rs. 48,009/-, calculating the same at eight times 
the net annual profits of Rs. 6,000/- as shown 
by the statements filed on 23-11-49 and that 
court-fee in all the appeals was payable on the 
basis of the revised valuation. The matter came 
^ again before the Registrar, who while accept- 
ing the statements filed, relating to the net 
annual profits did not accept the valuation re- 
ported by the Stamp Reporter. He was of the 
view that both the valuation of Rs. 25,000/- as 
originally fixed by the trial Court as also the 
valuation of Rs. 48,000/- reported by the Stamn 
Reporter were low. He therefore fixed the valua- 
tlon at 1,20,060/- being twenty times the net 
profits. He was of the opinion that the court-fee 
m ah four appeals has had to be paid on the 
basis of that valuation. He was further of the 
opinion that in respect of Appeal No 47 the 
appellant was not entitled to treat the appeal as 
involving only a declaratory relief but should ask 
both declaration and possession and pay *ad valo- 
rem’ court-fee on the value as fixed by him. It 
is in these ciicumstances that the matter comes 

to me for a decision on the question of the court- 
fee payable. 

(3 ) Questions of some importance relating to 
the practice in such matters have been raised i 
(1) It is said that so far as the Apps. Nos. 45 46 
and 48 are concerned, the court-fee originally 
paid thereon having been accepted as sufficient 
and the appeals having been filed and admitted 
the Registrar as the Taxing Officer had no power 
to reopen the same, it has been pointed out 
that under the terms of S. 5. Court-fees Act 
the Taxing Officer has the power to deal with 
such a matter only if any difference arises bet- 
ween the party concerned and the Stamp Repor- 
ter and not when the Stamp Reporter has ac- 
cepted the court-fee paid as sufficient; (2) The 
second point that Is raised is that the valuation of 
the suit-property having been fixed by the trial 
Court, the Taxing Officer cannot reopen the same 
and determine the value afresh, and thereby con- 
stitute himself into an appellate Court against 
the decision of the lower Court. (3) it is also 
urged that the Taxing Officer has no power to 
call for any fresh evidence for the ascertain- 
ment of the value, and (4) that in any case 
the Taxing Officer has no power to fix the value 
over and above what the stamp Reporter has 
fixed. 

(4) It would appear from R. 14, Chap. VII of 
the Rules of this High Court that the Stamo 
Reporter is an officer charged with the dutv of 
examining whether the court-fee on the amjeal 
memorandum is sufficient, and it appears to be 
arguable that the Taxing Officer’s jurisdiction 
arises only when there is a difference between 
the Stamp Reporter and the party concerned as 
to the proper court-fee payable. In ‘Bhubanes- 
war Trigunalt, In the goods of, AIR fiai 1925 
Cal 1201: (52 Oal 871), Rankin J. seems to have 
been of the view tlxat such a difference between 
the Stamp Reporter and the litigant is not ne- 
cessary in order to give jurisdiction to the Tax- 
ing Officer. His Lordship was of the opinion that 
"the jurisdiction oj the Taxing Officer does not 
arise like the jurisdiction of an arbitrator upon 
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th& diffsrence between a Court clerh and a. suitOT 
arid on some sort of formal reference to decide 
that dispute and that the intention of S. 5 is 
merely to ensure that the question should be 
raised before the Taxing Officer and that he 
should bring his mind to bear on it and decide it” 
See contra per Jwala Prasad J., ‘Krishna Mohan 
V. Raghiuiandan Pandey, AIR (12) 1925 Fat, 392 
at 402: (4 Pat 336 F B). 

It is unnecessary for me to express any final 
opinion on tiiis matter because the Taxing Offl- 
icer in this case is the Registrar of the Court and 
there can be no doubt that the Registrar as the 
Head of the High Court Office by virtue of S, 28, 
Court-fees Act has the power to collect the pro- 
per court-fee in respect of an appeal memoran- 
dum which through mistake or inadvertence has 
been filed already and accepted as having been 
sufficiently stamped. Once the matter has been 
reopened by the Registrar under S. 23, the ques- 
tion very properly goes back to the Stamp Re- 
porter and comes up again to him as the Taxing 
Officer and thence to the Taxing Judge on a 
proper reference. Further in the present case, it Is 
the Stamp Reporter that has in fact reopened 
the valuation under orders of Court dated 
28-11-49. The Stamp Reporter has been vested 
with the power to reopen the valuation under 
R. 18 of Chap. VII of the High Court Rules 
which apparently is auxiliary to the power vested 
in the Court under S. 28, Court-fees Act. 

(5) I am satisfied also that there Is no subs- 
tance in the contention that the Taxing Officer 
has no power to fix a ^-aluation over and above 
what the Stamp Reporter reports to be the cor- 
rect valuation. Under the terms of S. 5, the Tax- 
ing Officer is not in the nature of an appellate 
Court against the decision of the Stamp Reporter 
so as to give room for any possible argument that 
his decision cannot go beyond what the Stamp 
Reporter has decided. Indeed it is to be noticed 
that under S. 5, the Stamp Reporter is not even 
called upon to give a decision but his duty is 
to refer the matter to the Taxing Officer when 
any difference arises between him and the party. 
Of course he may Indicate his views for the 
guidance of the Taxing Officer, but that in no 
sense is a decision. 

(6) As regards the argument that the Taxing 
Officer cannot constitute himself Into a Court 
of appeal against the decision of the trial Court 
on the question of valuation and that he can- 
not call for any fresh evidence on that matter, 
I am unable to agree with the same. The power 
of the Taxing Officer under S. 5, Court-fees Act 
or of the Registrar as the Head of the High 
Court Office under S. 28, are vested In him for 
the purpose of the protection of the proper 
stamp-revenue payable to the Government and 
no limitations are indicated in the exercise of 
those powers. Section 12 (2), Court-fees Act in- 
dicates that though the decision of the lower 
Court on the question of court-fee is final as 
regards that Court, it is also liable to be cor- 
rected by the superior Court without there being 
a specific appeal against the decision on the par- 
ticular issue. Though it may be. that the Tax- 
ing Officer In reopening the question of valua- 
tion already settled by the trial Court, pronounc- 
es indirectly against the correctness of the deci- 
sion of the lower Court, he Is not In any sense 
sitting in appeal against it because his decision 
is not for the purpose of collecting the deficit 
Court-fee of the lower Court, but only for the 
collection of the proper court-fee In the High 
Court Itself which Is exclusively within his Juris- 
iiction. 1 have therefore no doubt that the 
Taxing Officer has the power to reopen the ques- 
tion of valuation determined by the lower Court 
if It Is necessary for the determination of the 
proi^er court-fee payable on the appeal memo> 
randum- to the High Court. This view Is sup- 
ported by the decision the Full Bench In 


‘Ptrishna Mohan v. Raghunandan Pandey, A IB 
(12) 1925 Pat p. 392: (4 Pat 336 FB)’. While 
upholding the power of the Taxing Officer In 
this behalf, I would only add by way of caution 
that the decision of the lower Courts regarding 
valuation should receive due weight and respect 
and should not be lightly departed from except- 
ing where the lower Court appears to have com- 
mitted a gross error and the interests of the 
Government in the matter of comt-fees have se- 
riously suffered thereby. 

(7) It cannot also be maintained that in exer- 
cising the power to reopen the question of valua- 
tion the Taxing Officer is confined to material 
already on record and available to the Court 
below. There is nothing in S. 5 or S. 28, Court- 
fees Act to limit the power in any such way. I 
think that it Is permissible to call for additional 
evidence . I find support also for this view In 
the Judgment of the Pull Bench in ‘Krishna - 
Mohan v. Raghunandan Pandey,’ AIR ( 12 ) 1926 
Pat p. 392 at p. 396: (4 Pat 336 PB). where It 
been stated by the learned Chief Justice as 
follows: 

"OTice it is determined that the power of the 
High Courts to decide the amount of the fee 
payable on the memorandum of appeal presentet^ 
in those Courts ts delegated to the Taxing Ojp- 
cer and to the Taxing Judge under S. 5, tho^ 
officers should always, if need be, require evi- 
dence to be produced before them and to hold 
an investigation as to the value of the subject- 
matter for they would have all the powers inev 
dental to the discharge of those duties which 
the High Court itself possesses.” 

Das J. who expressed the minority view held 
that the Taxing Officer had no such power. Of 
course, this power of the Taxing Officer to re- 
open the valuation and call for fresh evidence is 
one that ought to be exercised with moderation 
and caution, and should be used so as not to 
become a source of harrassment to the litigant. 
While undoubtedly the Court and Its officers 
are charged with the duty of safeguarding the 
legitimate interests of the Government for the 
realisation of proper court-fees, the litigant is 
also reasonably entitled to expect that the dec!- 
Sion of the Courts below on the question of 
valuation and court-fees would not be lightly 
Ignored and reopened every time that a matter 
goes up to the higher Court. In this connec- 
tion it must also be remembered that In cases 
falling under S. 7, Sub-S. (4) Cl. (C), Court- 
fees Act, the Legislature gives the litigant choice 
to put his value on the relief. The ascertain- 
ment of the market value by the Court Is only 
to prevent gross undervaluation and not to sub- 
stitute its own valuation for that by the party. 
The normal principle should be that the party’s 
valuation should not be interfered with unless 
It appears to be grossly low. 

(8) I, therefore, overrule all the above coj> 
tentlons raised on behalf of the appellants and 
now proceed to determine what Is the correct 
court-fee payable in all the appeals. The proper 
court-fee depends in the present cases, on the 
valuation of the suit-property. The trial court 
In fixing the valuation at Rs. 25,000/- was largely 
Influenced by the fact that the BarpalU Zamlh' 
dary is held under a special kind of tenu^ 
under which the Zamindary descends to a single 
heir and is not alienable. The property not belo? 
(heritable and alienable, the trial Court 
of the view that its market value cannot W 
computed in the ordinary way and therefo^ 
fixed the value at Rs. 25,000/-. This howevtf 
works out at only about four times the 
annual profits, of Rs. 6,000/-. I agree therefor® 
with the Taxing Officer that this is grossly ^ 
adequate. I anr not however prepared to 
with the estimate of the Taxing Officer eitfi® 
when he fixes the valuation at 20 times the 
profits. This would be a fair ataudani only 
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lieritable and transfer- 
which, as pointed out by the trial 
account of Its special tenure. 

Sll T tSSfSf satisfactory mate- 

^ adopt ten times the 

2**2U payable on the estate as a fair estimate 
Of ^e T^ue of the subject-matter of the suit. 

i«f adopted by tlie Oourfc-feea 

Act l^tt mth reference to cases that fall under 

\w Court-fees Act in respect of temporari- 

w^ich I understaud^Bara- 

® S* l>ut under 

Duu section and it very often hap- 

iSfi-iJff* valuation in Cl. 5 differs 

market value In respect 
property. But In view of the spSiial 
tiKumstances and in the absence of any other 
for guidance 1 consider that this would 
T t disposing of this matter. 

ir.SSS whenever there is any rea- 

*«»nable doubt or difficulty in ascertaining the 

to fhl immovHble prnrerty. it is legitimate 

to apply the statutory valuation In S. 7 Cl 5 bv 

^ applicable. See ‘Venkata 

iw Nainar Row- 

wer T, Kuppal Pichai Rowther, AIR (16) 1929 

TJadeOB at p 611 : 1120 I C 889). It appears from 

Mon ^ trial Court on the ques- 

tlon of valuation that the ‘Tokali’ oavable In 

5^00/^ this estate is slightly less than Rs. 
■V,»oa/-. I would accordingly fix the value of the 

appeal at Rs. 69,000/- for 
court-fees. Declaratory fee with 
’^erence to this valuation has to be paid In 

the deficit court-fee 
that footing will have to be paid 
appellants In these two appeals. ^ 

19) As regards Apps. Nos. 46 and 47, a further 

respective appellants therein 
jjs to be noticed. It may be recalled that 
tn«e two appeals are against the decree against 

passed in T. S. No. 10 o± 
plaint was for declaration and 
wcovery of possession and a decree also was given 

plaintiff In the suit for both 
1 ^® Taxing Officer Is of the opinion 
valorem’ court-fee is payable by the 

5oclarSi?n appeals on the footing of 

consequential reliefs. Counsel 

4 sE» dispute that according to 

•be IS® payable wluld 

■tho *aU , ^ they are driven to Include 

mImorJSdui Vo^BBssion in the appeal 

tiff to q contend that the plain- 

No, 10 Of 39 In askinsf for rplipf Viv 

«3tef” unnecessary 

ad^lttod kif ^enore it. 

®- NTo. 10/39 and the 
c^er connected suits were filed the estate was 

***“. during the lifetime of 

Swe'^^tKfi.iS^ * k'™®' *“<* happened to 

StT.Ti ...y charge under S, 33. Central 

232 ?“^ ^ Wards Act. That section pro- 

retain Its 

^ claimants (to 

5®® ^tabllshed his claim to a 

lanto contention of the appel- 

H? R appeals that the plaintiff In 

'by Wav nf need not have asked for rpJief 

S? i2r +* 1 ^^^*'? possession and that relief 
'Sotolmu^. tbe plaint therein Is concerned is a 

■’mo position however may concelv- 

appellate stage since a 
been given in favour 
therein. These appellants may 

mis^^ of It, It may be that If the 
’lot oomprlse that relief also the 
become ‘res Judicata’ so far as that 

pIua/30 A 21 
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to weals if confined only 

ablP^*^ Sff« be malntain- 

AIR /i-Jf iqJ?r®o*^+^ ^®’’esh Prasad’. 

AIR ( 33 ) 1946 Pat 408; (227 I C 172i 'Thin 

ofThe^Wnea^ to the maintainability 

mtnSf ^ ® matter which deter- 

mines the court-fee payable. The c'urt-fee pay- 

fi-a?ned*^^^Tlie°rn!;h®t me mo rand uni aa it ia 

® ? ^ doubt power to In- 

f appeal memorandum being 
named m a proper manner so as not to elve 

per^o?rtSe^ to escape payment of fro- 

view or the fact that the 


relief by way of possession w'as”'a surplusage ''in I 

It asking lor relief to get rid ofi 

■V A .n. 1 ^ . ■ 



the appeal without 

1 i ^ appeal memorandum may be 

arguaole, I see no objection to the court-fee be- 

/tLt i? respect of both these appeals 
(that IS, Nos. 46 and 47 of 1948), on the footine 

respective appeh 

lants therein are prepared to take their risk at the 
hearing as regai'ds the maintainability of 
^ese appeals. They are therefore directed to pay 

^*1 basis of tire revised 

valuation oil the footing of tiio declaratory re- 
Appellant in P, a. No, 48 will have to 
amend his appeal memorandum accordin<^ly. 

deficit court-fees in all these appeals 
wi 1 be payable by the appellants within two 

weeks of the reopening of the High Court after 
the summer recess. mter 

intimate to the appHlante' 
counsel the actual deficit court-fee payable in 
pursuance of the above order before the Court 
closes for summer recess. If the appellants in 
P. A. Nos. 46 and 47 do not want to take the 
risk and want to pay court-fee on the footing of 
relief for possession also, they will be permitted 
to do so, but within the time above firmed after 
necessary amendments. 

(12) After the deficit court-fees In Apps. 48 
and 47 are paid and the appeals are admitted, 
the question as to whether the respondent there- 
in who is the plaintiff in T. s. No. 10/39 is to 
be called upon to pay deficit comt-fee on hia 

plaint and given an opportunity to prove the 
valuation will be considered by the Registrar in 
due course. 

Order accordingly^ 
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SPECIAL BENCH 

JAGANNADHADAS. PANIGRAHI AND 
NARASiMHAM JJ. 

Abdul Hamid, Appellant v. Bora Tataya and 
others^ Respondents. 

Second Appeal No 105 of 1948, D/- 3-11-1950. 

(a) Tenancy Laws — Orissa Tenancy Act II 
(2) of 1913, S. 236 — Dar-Chandnadari right — 
Transferability, 

(Per Das and Narasimham JJ, Panigrahl J, 
Contra) — Apart from proof of custom in any 
particular case a *Dar~ChandnadaTV right is not 
transferable and there is no general and well- 
recognised custom in this behalf. {Para 3} 

(b) Interpretation of Statutes — RefrospetJ- 
tive operation. 

Per Das J. — Every Act is 'prima facie" pros- 
peciitJe in its operation, and unless the language 
used by the Legislature is clear and unequivo- 
cal, retrospective operation is not to be inferred, 

(.Para 5) 

Anno : C. P. C., Pre. N. 3. 

(c) Interi^etation of Statutes — Retrospeo- 
tive operation — Remedial Statute. 

Per Das J. — The principle that a remedial 
Statute must be construed so as to advaTice the 
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purpose of the Act (ind to suppress the mischief 
intended to be prei;e?iterf thereby caii be invoked 
tor refrospertzue operation only when the lan- 

ouaoe is reasonably susceptible of the same. 

{Para 9) 

Anno: C. P. C„ Pre. N. 3. 

id) Tc 7 iancy Laws — Orissa Tenancy {Amendr- 
ment) Act X (10) of 194:$, S. 3. 

(Per Das and Narsimham JJ, Panigraht J. 
Contra) — Section 3 has no retrospective opera- 
tion. {Para 9) 

(e) Tenancy Laws — Orissa Tenancy {Amend- 
ment) Act X {10) of 1946, S. 4 — Scope of — 
Retrospective operation. 

{Per Das and Narasimham JJ., Panigrahi J. 
Contra) — The effect of S. 4 is to give retrospec- 
tive operation only from the moment of the ins- 
titution of the suit as regards pending suits for 
ejectment against tenants, and not to attach all 
the incidents of an occupancy right to such a 
tenant from any prior point of time. 

Where a Dar-Chandnadar transfers his home- 
stead land with the superstructure before the 
coming into force of the .Amendment Act, the 
transfer itself not being valid and binding 
against the Chandnadar the transferee cannot 
be said to be a ‘tenant’ within the meaning of 
S. 4 on the date of the institution of the suit. 

{Para 10) 

(/) Tenancy Laws — Orissa Tenancy {Amend- 
ment) Act X {10) Of 1946, S. 4 — Scope of. 

Per Das, J. — There is no warrant for read- 
ing S. 4 as though it said not that the Act was 
to be taken to be in force from the time of the 
institution of the suit, but that the issues in 
suit were to be disposed of on the footing that 
the tenant always had all the incidents of an 
occupancy raiyat {Para 10) 

ig) Tenancy Laws — Orissa Tenancy {Amend- 
ment) Act X {10) of 1946, S. 5 — Scope of — 
JRetrospectine operation, 

{Per Das, J. and Narasimham JJ, Panigrahi 
J. Contra) — Even in a case where the inten- 
tion of the Legislature may have been to ex- 
plain the pre-existing law, that intention, to 
make it retrospective, must be expressed in clear 
and apt language to bring about that result. 
Jn S. 3 not only is there no such language, but 
there was no scope for any ambiguity as to 
what the previous law was which reguired to be 
cleared up by a declaratory Act. {Para 8) 

ill) Tenancy Laws — Orissa Tenancy {Amend- 
ment) Act X {10) of 1946, Ss. 3, 4 — Appli- 
cability of Act to Dar-Chandna lease — T. P.Act 
U882)', S. 117. 

{Obiter — Per Das aiid Narasimham JJ: 
PanigraW J. Contra); Jf a tenancy including a 
Dar-Chandna lease is for a residential purpose, 
it cannot attract the applicability of the Amend- 
ing Act X {10) of 1946, but must be regulated 
by the T. P. Act. 

Even if the Legislature in amending S. 236, 
Orissa Tenancy Act purported to include leases 
of non-agricultural lands the Amending Acts X 
i.10) of 1946 and XXXII (32) of 1947 cannot 
prevail over the provisions of Chap. V, T. P. 
Act so far CLS leases for non-agricultural pur- 
poses are concerned since the Amending Acts 
did not receive the assent of the Governor- 
General. (Para 13) 

Anno ; T. P. Act, S. 117 N. 2, 3. 


Tataya (SB) { Das J. ) A. L K- 

P. Sen and L. K. Dasgupta, for Appellant — 
N, Mukherji, for Respondents. 

DAS, J : Defendant 1 is the applt in this 2n(lt 
appeal. The appeal arises out of a suit for 
ejectment filed by the pltf against defts 1 and 
2 in respect of a homestead land, .015 acre in. 
extent and appertaining to plot 236 in Cuttack: 
town. Plot 236 out of which the suit-plot has- 
been carved out is a homestead plot in respect 
of which the pitfs have been recorded in thfr 
settlement records as Chandnadars, Deft 2 ob- 
tained a lease of the suit-plot from the pltfa- 
and has been in possession thereof for a con- 
siderable period of time, for over 20 years ao* 
cording to the pltf, but according to deft for 
over 40 years. Deft 2 had admittedly erected- 
a house on it & has been recorded in the cur- 
rent settlement record-of-rights as a Dar-Chand- 
nadar. On 30-6-45, deft 2 sold the land with, 
the superstructure thereon to deft 1, Pltf 
accordingly filed the suit for ejectment agalnst- 
both defts 1 & 2 on 5-9-45. It is the pltf’s case* 
that deft 2 was a mere tenant-at-will under hlm» 
& that he had no right to make any ti-ansfer 
without his consent. Such consent for the trans- 
fer in favour of deft 2 not having been ob- 
tained, he was entitled to evict the defts Ss 
re-enter on the land. Deft 2 was ‘ex parte’; 
Deft 1 alleged that deft 2 was not a mere tenant- 
at-will under the pltf, but that he was a per- 
manent tenant or acquired permanency rights. 
He denied that deft 2’s rights were not trans- 
ferable without the consent of the pltf. Th(» 
Cts below have concurrently held that the pltf 
is entitled to a decree for ejectment. Hence thft 
2nd appeal by deft 1. 

(2) In the trial Ct, the contesting deft set 
up that deft 2 was admitted to the tenancy 
under a document giving him a permanent 
right of occupancy & also alleged that the eject- 
ment suit was not maintainable as there was- 
no proper notice to quit. The alleged written* 
lease was found against & the notice to quit 
has been found to be sufficient In law. These- 
questions have not been reagitated before us> 
but it is necessary to note that the deft has 
not set up the existence of any custom oy which, 
deft 2 had permanency rights in his tenancy 
or a right to transfer his interest in the land- 
without the consent of the pltf. The lo^^ 
appellate Ct in confirming the decree grants® 
by the trial Ct, stated as follows ; 

“A Dar-Chandnadar is a mere tenant-afc-wUh 
and it is the settled principle of law that a- 
Dar-Chandnadari right is not either transfer* 
able or heritable". 

& based its decision on this view of the law. 
The point raised in this appeal is that this a^ 
sumption of the learned Judge is erroneous » 
that in any case the Orissa Tenancy Amen^ 
ment Act of 1946, i.e., Act X (10) of 1946 wWcBr 
came into force when that appeal was pendug 
taken with the Orissa Act Xl^II (32) of 19^ 
has made a change of the Law in this respe<J 
& that the lower appellate Ct has not notice® 
this change. „ 

(3) In ‘Dulai Dei v. Chema Das’, S. A. 15*/^ 
(8 Cut. L. Notes 6), his Lordship Fazl All J. 

stated as follows: ^ 

"It Is now weU-settled that a Cfiiandnan^ 
himself has only a non-transferable interest » 
it follows that a Dar-Chandnadar also canno* 
transfer his right". 
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This ap]^are to justify fully the assumption 


Judge of the lower nppei- 
jaie ct in the p^sage above extracted from 
juu^mcnt- It is true tlifit tlicrc is no diS" 

question in the judgment of 
uazi Au» j., but this was so presumably be- 
legal position was considered so well 
established that it could not admit of a con- 

4 .*7 uo doubt been held 

in Johabaj Khan v. Sri Krishna De’, AIR (23) 

1936 Pat, 29: (15 Pat 187 FB) that the burden 
lies upon the landlord to prove usage or cus- 
tom in proof of his right to eject a Chand- 
n&Q&ri tenant if h© wants to maintain eject- 
ment against him. But so far as transferabi- 
lity of the Chandnadari right or the Dar- 
Chandnadari right is concerned, no case has 
been brought to my notice which conflicts with 
the view above stated by his Lordship as being 
the settled lav^. On the other hand case*, in 
‘Ohintamani Rant v. Sri Ram Chindraka? 
AIR (21) 1934 Pat 422: (149 I C 855); 'Mt Hali-’ 
man Bibi v. Mohd. Tajamul Hussain’, AIR (26) 
1939 Pat 504: (185 IC 250) and 'Safiruddin v 
Tarak Nath’, AIR (36) 1949 Pat 180: (14 Cut 
;L X 12) establish the correctness of the propo- 
sition so far as the Chandnadars are concerned, 

& it would follow ‘prima facie’ that the same Is 
the law as regards Dar-Chandnadars who are 
merely under-tenants of Chandnadars. In fact, 

& in fairness to Mr. Das Gupta, learned coun- 
sel for the applt, it must be said that he did 
not seriously maintain that, apart from proof 
of custom in any particular case, there are any 
reported decisions showing .that a Chandnadari 
or Dar-Chandnadari right is transferable or 
that there is any general & well-recognised cus- 
tom in this behalf. 

(4) What however is maintained seriously 
is that the two Acts above mentioned have 
made a change. There can be no doubt that 
so far as the Chandnadar is concerned, the law 
has made a change. There appears to have 
been some doubt as to the effect of Orissa Act 
X (10) of 1946 In relaction to its application to 
the case of a Chandnadar. In ‘Safiuddin v. 
Tarak Nath*, AIR (36) 1949 Pat 180: (14 Cut 
LT*12). Iyer J. appears to have held that Act 
X (10) of 1946 did not make any change as 
regards the transferability of the holding by a 
Chandnadar which In his opinion, still con- 
tinued to be regulated by local custom & usage 
under S. 236, Orissa Tenancy Act. It is in 
view of this decision, that Act XXXII (32) of 
1947 appears to have been passed making the 
1946 amendment specifically applicable to 
Ghandnadars with retrospective operation from 
the commencement of 1946 Act. 

(6) Appellant’s counsel contends that amend- 
mg Act of 1946 renders the Dar-Chandnadari 
rfeht In the homestead also transferable & that 
the effect of the 1946 Act is to confer the trans- 
mrabllity retrospectively both in respect of the 
Chandnadars & Dar-Ohandnadars. It has to be 
noticed that 1946 Act Itself came Into operation 
on 20-11-1946, that is, after the disposal of the 
present suit by the trial Ot and also that the 
transfer In favour of deft 2 was more than 3 
prior to the institution of the suit It- 
2^“' two questions that arise for consi- 
5®ri«*pn are (l) whether the Orissa Act X (10) 

1946 Is retrospective in operation & If so to 
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Sm^hand"nidar! » 

contended that S. 3, Orissa Tenancy 
mendment Act of 1946, which is the opera- 

of the Ori«i dciinition thereof 

nadar ?a k ^ ^ Dar-Chand- 

benefit of the Amendinonf' Ach'^ Thif'^is tht 

S irithTate?. ^ ^ 

1 Pui'Pose of consideration of point 

LI shall assume, without deciding that a Dar- 

S: tSf within ^tho meaSng 

that def? 9 contended 

mat deft 2 who is recorded as a Dar-Phanr^ 

of the fet & 

of deft fisTvsVrt I*' 

TV ^ valid transfer & makes him niq/v 

entitled to the benefits of 

to drtt 2 fo defT fa”' 

D> delt 2 to deft 1 was as stated above prior 

of force of the amendment Act 

of 1946, jt IS clear that deft 1 cannot fn<. 

^ retro- 
spective in operation. The argument about 

retiospectivity, therefore, is pressed & is put 

m two ways, (a) It is said that s. 3 is L^ia- 

^^tiaracter & therefore retrospective* 

(b) It IS said that since S. 4 applies to all 

pending proceedings, deft 2, & therefore deft 

1, come within the purview of the same 

(8) Section 3, Orissa Act X (10) of iQAfi i« 

in the following terms* ^ 

iqiTTbf ® Tenancy Act, 

1913 the fol owing sub-section shall be .substi- 

tuted namely Notwithstanding anything In 
this Act the incidents of tenancy of any tenant 
includ ng the holder of a sei^ice tenur^ m 
respect of the homestead in which such tenant 
ordinarily resides, shall be regulated by the pro- 
visions of this Act, applicable to land held bv 
an occupancy raiyat”. 

Section 236 (1) as it previously stood was* 

"When a raiyafc holds his homestead other- 
wise than as a part of his holding a.s a raiyat 
the incidents of his tenancy of his homestead 
shall be regulated by local custom, or usage 
& subject to local custom or usage by the pro- 
visions of this Act applicable to lands held bv 
a raiyat”. 

The argument is that since the section comes 
in by way of substitution for a pre-existing sec- 
tion of the Orissa Tenancy Act of 1913, it must 
be taken as though It was part of the Orissa 
Tenancy Act of 1913, from its commencement 
& was meant to be declaratory of the law in 
this behalf from the outset. To enforce this 
argument, stress Is laid upon the use of the 
phrase "incidents of tenancy shall be re- 

gulated by the provisions of this Act”, etc 
which, it Is said, means that it shall be taken 
as though those incidents had always attached 
to it. It appears to me that this argument Is 
untenable. The Act itself purports to be an 
amending Act as recited In the preamble .* 
"Where as It Is expedient to amend the Orissa 
Tenancy Act, 1913, in the manner hereinafter 
appearing”. Further S. 3 says "shall be subs- 
tituted” & does not say "shall be deemed to 
have been always substituted”. For Instance, 
when this Amending Act of 1946 was further 
amended by Act XXXII (32) of 1947, & was 



156 Orissa Abdul Hamid v. Boba Tat ay a (SB) { Das J.) A. 1. R. 


intended to give retrospective operation from 
the date of the prior Act of 1946, the wording 
used is i 

“for (2), the following sub-section shall 

be substituted & shall be deemed always to 
have been substituted”. 

Clearly the Orissa Legislature was using an 
appropriate & unambiguous set of words when 
it meant to convey the idea of retrospective 
operation. The inference is implicit that when 
those or similar words were not used, no retro- 
spective operation was meant. It is a well- 
established canon of construction that every Act 

is ‘nrinia facie* prosi)eGtive in its operation, 

& that unless the language used by the Legis- 
lature is clear & unequivocal, retrospective 
operation is not to be inferred. This proposi- 
tion has been clearly laid down by the House 
of Lords in 'James Gardner v. Edward A Lucas’, 
(1878) SAC 582. It has been urged that the 
section is & was intended to be declaratory & 
that therefore it must be taken to be retrospec- 
tive in operation. It appears to me that there 
is absolutely no foundation for this suggestion. 
It does sometimes happen that if the Legisla- 
ture meant to convey a particular meaning by 
the use of particular language & the Cts have 
construed it differently or a conflict has arisen 
with reference to the interpretation thereof, the 
Legislature intervenes by a subsequent enact- 
ment to explain or declare what it meant to 
be the law. There may be room for contention 
in such cases that the fresh enactment is de- 
claratory & is meant to be retrospective. But 
even in such cases the retrospective operation 
is not a matter of course, but is one to be 
gathered from the clear wording of the amend- 
ing Act. For instance, the P. C. in ‘Shamu 
Patt?r V. Abdul Kadir’, 35 Mad 607: (39 I A 
218 PC) (reiterated in ‘Mt. Hirabibi v. Ram 
HarllaV, 5 Pat 58: (AIR (12) 1925 PC 203) 
construed the word “attestor” in T. P. Act to 
be a person who was present at the time 0l 
the execution & saw the executant signing. The 
Legislature amended the T. P. Act by introduc- 
ing a definition of the word “attest” Into it, 
by Act XXVII (27) of 1926 which purported to 
be 'explanatory* of the meaning of the word 
“attest” & defined the word “attest** as mean- 
ing something different from what the P. C. 
laid down. This was held by the Cts not to be 
enough to give retrospective operation to the 
meaning of the word "attest” (See ‘Netra v. 
Sajer Pramanik', AIR (14) 1927 Cal 763: (55 
Cal 67) & the Legislature consequently once 
again came up with a further amendment by 
Act X (10) of 1927 whereby it said that the 
word “attest” means & “shall be deemed always 
to have meant” in the particular way. It is 
therefore clear that even in a case where the 
Intention of the Legislature may have been to 
explain the pre-existing law, that intention, to 
make it retrospective, must be expressed in 
clear & apt language to bring about that result. 
In the present case, however, not only is there 
no such language, but there was no scope for 
any ambiguity as to what the previous law was 
which required to be cleared up by a declaratory 
Act. The previous law under S. 236 (1) as 
it stood was very clear, without ambiguity & 
applied only to raiyats, but the substituted sub- 
section applies to tenants, a wholly different and 
enlarged category. There was no previous re- 


cognition of any customary law in this behalf 
applicable to all classes of tenants, & indeed 
the law appears to have been clear the other 
way. 

(9) It has been strenuously argued that the 
Amending Act is of a remedial nature, that 
the Legislature was anxious to protect the posi- 
tion of all agricultural tenants in relation to 
their homestead & that being a remedial sta- 
tute, full effect must be given to it by giving 
retrospective operation. I am unable, with res- 
pect, to follow this argument. It may be per- 
fectly true that the Legislature wanted to pro- 
tect the tenants with respect to their home- 
stead by giving them larger rights, but it does 
not follow that it intended to change the situa- 
tion retrospectively. The principle that a reme- 
dial statute must be construed as to advance 
the purpose of the Act & to suppress the mis- 
chief intended to be prevented thereby, is a well- 
known principle, but can be invoked for retro- 
spective operation only when the language Is 
reasonably susceptible of the same. I am not 
aware of any principle laying down that merely* 
because a statute is remedial, it must 'piima 
facie’ be presumed to be retrospective irres- 
pective of the language used. For instance, as 
pointed out at p. 196 of “Maxwell on Interpreta- 
tion of Statutes” 8th Edn. the Wine & Beer 
House Amendment Act of 1817 which enacted 
that 

“every person convicted of felony should for 
ever be disqualified from selling spirits by retail 
& that if any such person should take or has 
taken, out a licence for that purpt^, it should 
be void**, 

was held to include a man who had been 
convicted of felony before & had obtained a 
licence after the Act was passed, relying on the 
principle of construction in favour of advanc- 
ing the remedy & suppressing the mischief. But 
this construction was possible only because the 
phrase “convicted of felony” might equally 
apply to a future conviction as well to a pasti 
conviction It is, therefore, clear to my m'ind 
that since there is nothing in the language of 
S. 3, Amending Act, which is ambiguous or com- 
prehensive enough to bring about the past 
operativeness of the benefits of the Act to all 
classes of tenants there can be no Justification 
for construing S. 3 as having retrospective 
operation. This conclusion to my mind Is 
strengthened by the fact that the Amending 
Act itself has in terms prescribed &. provided for 
a limited retrospective operation as regards 
pending proceedings by S. 4. 

(10) The question has . therefore next to hc 
considered as to what is the effect of S. 4 & whe- 
ther that can be evoked in aid of deft 1 in this 
case to protect him from ejectment: Section 4 , 
Orissa Act X (10) of 1946 runs as follows:., 

“Any suit for the ejectment of any teh^%Fi 
Including the holder of a service tenure, Ihstl- ; 
tuted before the commencement of this Act, or J 
any execution proceeding arising therefronif I 
shall be disposed of as if S. 236, Orissa Tenancy | 
Act, 1913 as amended, by this Act, had been Ih 1 
force at the time of the institution of the said ^ 
suit in the Ct of the first instance”. . li 

The argument was that in respect of pending % 
suits, the benefit of the Act Is given to th^ a 
tenant, though the Act was not in force by m 
date of the institution of the suit. It is arguod^ 1 


mi 


to^ore that as a result of It deft 2 is to be 

S®”®? raiyat & that it follows 

wUt u6it 1 who derives title by a transfer under 

^0 be treated as an occupancy raiyat 
not ll^le to ejectment. It may be conceded at 

H S'® ejectment suit were only against 
aeit 2 fit If It appeared on the facts that deft 

^ resident in the suit home- 
ste^ by the date of the Institution of the suit, 

protect him from ejectment. 
am tnat question does not require consideration 
now, since the trial Ct passed a decree for 
ejectment against both the defts & there has 
own no appeal therefrom by deft 2 either in 
the lower appellate Ct or here. The decree for 
^ectment having become final as against him 
the question as to whether that decree is cor- 
rect, does not call for any consideration or for 
fresh Investigation of facts so far as he is con- 
^med . So far however as deft 1 is concerned, 
tne flaw in the applt’s argument Is the unten- 
able ^sumption that because deft 2 would not 
A liable for ejectment by virtue of S. 

% aert 1 who purports to derive title from him 
would also not be liable for ejectment. This 
however, depends upon whether deft 1 can also 
^ ^ “tenant” within the meaning 

the institution of the 
t*® so only if the transfer, 

^® of the date 30-6-45 long 

prior to the coming into force of the Amending 

Act of 1946 & some months prior to the insti- 
tution of the present suit, can be said to be 
valid so as to have vested legally the Dar- 

Su ih him as against the pltf- 

Chandnadar. It appears to me to be clear that 
S. 4 cannot have that effect. The effect of S. 4 
Is to give retrospective operation only from the 
moment of the institution of the suit as regards 
suits for ejectment against tenants, Si 
not to attach all the incidents of an occu* 
pan<^ right to such a tenant from any prior 
time. Learned counsel for the applt 
points out and stresses that the section says • 

"the suit shall be disposed of as if S- 236 as 
amended had been in force at the time of the 
Institution of the suit.” 

^ points out that by the use of the phrase 
had been In force” the retrospective operation 
Is not intended to commence from the point of 
time when the suit was instituted, but from 
such earlier point of time as may be necessary 
for the disposal of any relevant issue arising 
in the case. He urges that so taken, since one 
of the Issues arising in the case is whether the 
transfer by deft 1 to deft 2 is valid the retro- 
^ective operation is available for the decision 
of fliat issue. also. It appears to me that this 
aj^ment, though Ingenious, cannot be upheld, 
use of the past perfect “had been” Instead 
w the past tense “was” is easily explicable in 
♦ the fact that in relation to the disposal 
01 the suit, the section contemplates past events 
timely, the coming Into force of the Act & 
toe institution of the suit. It may also have 
hew thought necessary to provide for the dlfiS- 
^ties of construction that might arise If both 
toe past events were stated to be simultaneous 
wg i^ences giving rise to difficult questions as to 
whetbor,, if the operation of the Act was simul- 
tohgdjjW with the institution of the suit, it could be 
tiwt the Act was ineffective prior to opera- 
^ to govern the suit. It appears to me 
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therefore there Is no warrant for reading s 4 
as though it said not that the Act was to be 
taken to be in force from the time of the 
institution of the suit, but that the issues in 

+S® 4 .^Y!-' disposed of on the footing 

tnat the tenant always had all the incidents 

of an occupancy raiyat. The anomaly of such 
a construction would be patent if a case is as- 
surned, where, as in this very case, a transfer 
made prior to the coming into force 
of the Act, but no suit had been filed at all 

1947. It is obvious 
tnar S. 4 could not possibly be made to apply 

to such a subsequent suit and accordingly the 
transferee in that hypothetical case cannot be 
protected from ejectment. There can absolute- 
ly be no reason for this distinction. It would 
mean that if the landlord was diligent he is 
to suffer, but that if he was lax, he was to get 

W is, therefore, clear to my mind 
that S. 4 cannot bear the interpretation that 
the learned counsel sought to put on It, neither 
can it be said that deft 1 can by any stretch 
of imagination be said to fill the categoi*y con- 
noted by the word “tenant" in S. 4 on the 
date of the institution of the suit, since the 
transfer itself when made, cannot be said to 
be valid & binding as against the pltf landlord. 

(11) It is next argued for the applt that 
whatever the anomaly of the above construc- 
tion the effect of S. 4 in respect of pending 
suits would be to validate a prior transfer in 
another view of the matter, it is pointed out 
that under the section 

“pending suits should be disposed of as if 
the amended S. 236 had been in force at the 
time of the institution of the suit”. 

Even conceding that this indicates a point 
of time almost simultaneous with the institu- 
tion of the suit, it would follow from S. 3, Orissa 
Act X (10) of 194G that the “incidents of 
tenancy” attach to the holding in the hands of 
deft 2. It has been suggested that the reference 
in the section by use of the phrase “incidents 
of the tenancy” must have been to the group 
of Ss. 27 to 31 (B), Orissa Tenancy Act, all 
of which appear under the heading “Incidents 
Of Occupancy Right”, It is therefore urged 
that S. 31 (B), Orissa Tenancy Act which 
relates to pre-amendment transfers is thereby 
attracted. This again, is an ingenious argu- 
ment. but without any susbtance. Apart from 
the very doubtful question whether “the inci- 
dents of tenancy” which are to be regulated 
by the provisions applicable to an occu- 
pancy raiyat connote the whole group of Ss. 

27 to 31 (B). It Is clear that the phrase “shall 
be regulated” shows that only such of them as 
can be made applicable shall apply, A bare 
reading of S. 31 (B) shows clearly that it can- 
not be made to apply, because It applies in 
terms to a transfer of an occupancy holding 
made before the commencement of the Orissa 
Tenancy Amendment Act of 1938 which Is not 
the present case. l have therefore no hesita- 
tion In coming to the conclusion that no pro- 
vision of the Orissa Tenancy Amendment Act 
Of 1946 can be invoked for the benefit of deft 
applt in this case. 

(12) This is enough to dispose of the appeal 
& to entail its dismissal, it is, therefore, not 
necessary to express any final opinion on the 
larger question that has been raised before us, 
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namely, whether the word “tenant” in the 
Amendment Act of 1946 includes a Dar-Chand- 
nadar and whether the benefits of the Act can 
be extended to him. 

(13) Since, however, that question has been 
mooted before us, I shall vei*y briefly deal with 
the matter. The word "tenant” has been de- 
fined in the Orissa Tenancy Act as meaning 

“a person who holds land under another per- 
son & is or but for a special contract would 
be liable to pay rent for that land to that 
person”. ./ 

A Dar-Chandnadar who holds homestead 
land under a Chandnadar on condition of pay- 
ing rent to him for the same, appears to be 
comprehended by this definition. No doubt, the 
various classes of tenants for the purposes of 
the Act have been specified in S, 4. But it has 
been held with reference to the corresponding 
section of the Bengal Tenancy Act that this 
classification is not exhaustive & that there 
may be classes of tenants governed by the 
Tenancy Act and outside these categories, for 
instance, a tenant of a private land (See ‘Janki 
Singh V. Jagannath Das’, AIR (4) 1917 Pat 
SOS: (42 IC 177 FBI. But the question still 
is whether having regard to the scope of the 
Orissa Tenancy Act, it was meant to apply to 
a Dar-Chandnadar who is a mere under-tenant 
of a Chandnadar of a homestead land essen- 
tially meant for residential purposes. It has 
been argued, on the side of the applt, that 
once a Chandnadar has been given the status 
of an occupancy raiyat in respect of the home- 
stead, it follows that the under-tenure created 
by him is regulated by the same incidents & 
is not in any way affected by the purpose for 
which the under-tenancy lease is created. In 
support of this, cases in ‘Babu Ram v, Hemen- 
dra Nath’, 8 C W N 454, & 'Krishna Kanta 
Ghose V. Jadukasya', 21 CL J 475: (AIR (3) 
1916 Cal 32) have been relied upon. On the other 
hand it has been urged that those are cases 
which are specifically covered by S. 182, Bengal 
Tenancy Act corre.sponding to S. 236, Orissa 
Tenancy Act as it stood before the 1946 Amend- 
ment. It is urged that the Orissa Tenancy Act 
applies only to tenancies for agricultural pur- 
poses & that where the tenancy is not for agri- 
cultural purposes, it is the T. P, Act which must 
govern the rights of the parties & that there- 
fore such an under-tenant cannot be held to 
fall within the definition of the word "tenant” 
in the Orissa Tenancy Act. In support of this 
position, cases in 'Radhamohan v. Kaslnath 
Das’, 1 Cut LT 28 & 'Hadumaharana v. Ram 
Dulal”, 9 Cut LT 27: (AIR (31) 1944 Pat 35) 
& ‘Sved Husain Ali v. Gobinda Lai’, 9 Cal W N 
141 have been relied upon. See also ‘Rakhal 
Das v. Danomoyi Debi’, 16 Cal 652. It appears 
to me that the Question Is not altogether free 
from difficulty. The proposition that the Orissa 
Tenancy Act applies only to agririilhiral leases 
relying on the decisions under the Bengal Act’, 
Is one that can only be accepted with some re^ 
servation. because the Orissa Tenancy Act has 
specifically included Chandnadars within the 
class of tenants. Though there Is no clear defi- 
nition of the word "Chandnadar” In the Orissa 
Tenancy Act excepting that It means "persons 
holding land recorded, as Chandnadar in the 
course of the settlement”,, it would appear from 


the settlement report of Maddox at p. 222, para 
327 that: 

“Shopkeepers, artisans & labouring classes 
having no arable lands in the village but hold- 
ing only homestead lands and paying rent 
therefor are called Chandnadars”. 

Hence Chandnadari tenancy appears to be 
residential tenancy of the homestead & it may 
be argued that the Orissa Tenancy Act is not 
confined to agricultural tenancies. It is pos- 
sible however that the inclusion of such tenants 
within the scope of the Orissa Tenancy Act 
which no doubt is mainly concerned with cul- 
tivating tenancies, as appears from the defini- 
tion of words “tenure-holders & raiyats” may 
have been justified on the ground that such 
persons were an essential & component part of 
the agricultural economy of the village. It may 
be therefore debatable whether the somewhat 
wide definition of the word "tenant” in the 
Tenancy Act should be held also to include 
merely residential under-tenancies of homestead 
lands unless the Act definitely says so. In 
this context, it would be relevant to notice 
that by virtue of S. 117, T. P. Act, leases for 
agricultural purposes are exempted from the 
operation of the said Act implying thereby that 
unless the lease is for agricultural purposes, 
T. P. Act would govern. While it may be that 
a Chandna lease may be held not to be govern- 
ed by the T. P. Act, by virtue of the specific 
inclusion of it under the Orissa Tenancy Act 
the validity of which has not been challenged, 
it may be questioned whether a Dar-Chandna 
lease is to be held to fall outside the T. P. Act 
as a matter of course. Whether the Dar-Chand- 
nadari-under-tenancy is to be regulated by the 
T. P. Act or the Orissa Tenancy Act may be a 
question of fact to be determined in each case 
having regard to the essential purpose of the 
particular underlease. The fact that a settle- 
ment officer has recorded a particular holding 
as Dar-Chandna holding in a settlement may, if 
at all. be some evidence in this connection that 
it was meant to be agricultural. It would not 
probably be entitled, however, to any statutory 
weight since under S. 113, Orissa Tenancy Act, 
a Dar-Chandnadari right is not one of the 
items to be recorded by a settlement officer. 
The use of the terms “Dar-Chandnadarl” 
appears to have come into vogue during the 
current settlement operations (1922-32), see 
‘Dalziel Report’, P 44, & the difficulty of deal- 
ing with non-agricultural residential leases of 
underleases as within the purview of settlement 
operations appears from a perusal of the said 
report, p. 159 & Pp 22, 23. It appears to me, 
however, that if a tenancy Including a Dar- 
Chandna lease is clearly for a residential pur- 
pose, it cannot attract the applicability of the 
Amending Act X (10) of 1946, but must be re- 
gulated by the T. P. Act, since the Amending 
Act has not received the assent of the Govern- 
or-General & in a conflict between the two 
Acts, the Central Act must prevail, in the ab- 
sence of the assent of the Govemor-Gvneral. 
(See S. 107. Govt of India Act. 1935). But in 
view of the opinion that I have come to on tho 
question of the retrospective operation of th6 
Amending Act of 1946, it is, as already stated, 
unnecessary for me to express any final opinion 
■ on this matter. 
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^ result, therefore ,the appeal must 
f>e dismissed with costs. 

(16) panigrahi j : This appeal arises out of 
« suit in ejectment filed by resps 1 to 3 against 
we applt Si resp 4 who were respectively defts 
a & a in the suit. 

pltfs are the chandnadars of a 
nolding measuring .015 of an acre in plot 236 
w Bakhrabad in Cuttack town, appertaining to 
Tousl 2498 of which the proprietor is one 
^aneshlal Pandit. The pltfs were recorded at 
we last settlement as raiyat in respect of three 
Clots belonging to this touzi & as ‘Madhyasatva- 
^dhikaris’ in respect of 10 plots — the suit plot 
heliig one of them which were actually in the 
occupation of other raiyats. The first 3 plots 
•were recorded in the name of the pltfs as 
TJljdakhar & the other 10 were recorded as 
*Praja Dakhal’ — Ex. 5. The status of deft 2 
was recorded in khatian 1098 as ‘Dar-Chandna- 
'dar' while that of the pltfs was recorded as 
'^Madhyasatvadhikari'. The annual rent for the 
holding in the occupation of deft 2 was Re. 1/- 
ibefore the settlement, but it was enhanced at 
the settlement to Rs. 1-8-0, the rent being pay- 
able on the 30th of Aswin every year — Ex, 
B. The status of deft 2 , as ‘Dar-Chandnadari*’ 
is also recorded in the khewat of the holder 
of the touzi in respect of this holding — Ex. 
€/a. Defendant 2 was in possession of the plot 
& had put up a dwelling house thereon for at 
-least 20 yrs according to the pltfs. & for over 
40 yrs according to the defts. Deft 2 sold the 
house on 30-6-45 by a registered sale deed (Ex. 
A) to deft 1. The pltfs thereupon immediately 
tosued a notice to quit on 10-7^5, & filed the 
«uit out of which this appeal arises, on 5-9-45. 
The 3rd Additional Munsiff granted a decree 
In favour of the pltfs on 11-9-46 holding that 
^eft 2 had no permanent right in the land & 
could not, therefore, transfer it to deft 1. 
Against this decision deft 1 preferred an appeal 
•In the Ct of Dist J, in Munsifl App. No. 207 of 
^046, & the learned Judge agreed with the 
finding of the Munsif and dismissed the appeal 
on 10-12-47. Hence this 2nd appeal by deft 1. 

(17) Both the Cts below have found that the 
lease in favour of deft 2 being subsequent to 
the passing of the T. P. Act, was void as there 
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tlvely upon the tenant of a homestead such as 
? It is on the other hand con- 

‘l’® Amendment 
Act X (10) ot 1946 in so lar as it affects non- 

agricultural holdings is 'ultra vires’ the Provin- 
cial Legislature; (ii) the Orissa Tenancy Act 
does not govern leases of homesteads not con- 
nected with agriculture: & (iii) the Amendment 
Act X (10) of 1946 is not retrospective. 

(19) The law relating to the homestead of a 
raiyat holding it otherwise than as a part of 
his agricultural holding is laid down in S. 250 
(1) (sic), Orissa Tenancy Act. The incidents 
of such tenancy are declared to be regulated 
by custom or usage, & where no such custom 
or usage is established, by the provisions of the 
Act applicable to lands held by a raiyat. Sub- 
section (2) of S. 236 similarly declares the law 
applicable to the class of tenants known aa 
chandnadars who were in occupation of home- 
stead lands & had put up dwelling houses there- 
on. This class of tenants had nothing to do 
with agriculture & consisted mostly of shop- 
keepers. artisans, tradesmen, & the like. The 
Orissa Tenancy Act treated them as tenants & 
put them on the same footing as agricultural 
tenants in 1913 as, it is said, they formed an 
integral part of the agricultural economy of 
the village. 

(20) In order to appreciate the merits of 
the rival contentions it is necessary to ascertain 
the existing law which was sought to be 
‘amended’ & to see how the Legislature did it. 
Chandna holdings had been in existence long 
prior to the first Provincial Settlement of the 
Province & their status is to be determined by 
the land laws then in force in the Province. 
Regulation 44 of 1793 which applied to a few 
parganas in the Orissa Division, exempted from 
its operation the grant of leases of pattas for 
periods exceeding 10 years for the erection of 
dwelling houses or buildings though, in respect 
of leases of other lands, the proprietor was 
prohibited. Bengal Act X (10) of 1859 which 
conferred the right of occupancy on every raiyafl 
who held land for a period of 12 yrs, did not 
define the word ‘raiyat’. Bengal Act XI (11) 
of 1856 (Sale of Land for Arrears of Land 


was no registered document creating the lease 
4( that the status of deft 2 was therefore that 
Of a tenant-at-will who was liable to be evicted 
on a mere notice to quit. The appellate Ct also 
oasumed that it is a settled principle of law 
‘that a darchandnadari right is neither trans- 
ferable nor heritable. 

’ (18) During the pendency of the appeal in 
tile Ct of the Dist J the law relating to home- 
otecwis underwent a change. The Orissa 
Tenancy (Amendment) Act 1946 X (10) of 1946 
was passed on 20-11-46 &. was later amended 
•by .the Orissa Tenancy Second (Amendment) 
Act, XXXn (32) of 1947 on 10-12-47. The deci- 
■eion of the appeal depends upon the effect to 
be given to the Amending Acts passed by 
■Orissa Legislature. It Is contended for the 
opplt that (1) a dar-chandnadar is not a mere 
tenant-at-will & that he has an Interest in the 
•©roperty, the other incidents of his tenure being 
eunllar to those of a chandnadar himself; & (2) 
tttespectlve of the fact whether the interest 
dar-chandnadar was transferable or not 
tlWorb 1946, the Amendment Act X (10) of 1946 
^®nfe®B‘'that right of transferability retrospec- 


Revenue Act) exempted the vesting of leases 
of lands, whereon dwelling house had been 
erected, in the purchaser of an estate, whether 
permanently settled or not, by Ss 37 & ”52 of 
that Act. Section 52 says that the purchaser of 
an estate not permanently settled & sold for 
recovery of arrears of rent due on account of 
the same, shall 

"acquire the estate free of all encumbrances 
except leases of lands whereon gardens, plan- 
tations, tanks, wells, cannals, places of worship, 
or bui-ying grounds have been made, or where- 
in mines have been sunk, which leases shall, 
so long as the land is duly appropriated to 
such purpose & the stipulated rent paid, con- 
tinue in force & effect". 

When the Bengal Tenancy Act of 1885 was 
passed tenants were classified as ‘tenureholders’, 
‘raiyats’ and ‘under-raiyats’. The word ‘raiyat’ 
was, for the first time, defined as denoting 

"primarily a person who has acquired a right 
to hold land for the purpose of cultivating Ife 
by himself or by members of his family eti, 
etc." 
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In determining whether a tenant is a raiyat 
the Ct is to have regard to the local custom 
& the purpose for which the right of tenancy 
had been originally acquired. Section 160 (c) 
protects a lease of land whereon dwelling 
houses have been erected by declaring it to be 
a ‘protected interest’ & the purchaser of the 
holding sold in execution of a decree for ar- 
reai’s due in respect thereof, acquires the hold- 
ing subject to the interest defined as “pro- 
tected interest”. Chapter XIV in which S. 160 
occurs was extended to Orissa by a Govt. Notn, 
It would thus appear that leases of land for 
building houses thereon were one of the ‘pro- 
tected interests’ & treated as leases for agri- 
cultural purposes. All such lessees were treated 
as agricultural tenants till the passing of the 
Orissa Tenancy Act in 1913. But Chap. XV, 
Bengal Tenancy Act of 1885, dealing with Con- 
tract ii Custom, had not been extended to 
Orissa; & Ss 181, 182 & 183 relating to service- 
tenures .homesteads & customs were not in 
force in Orissa till the passing of the Orissa 
Tenancy Act in 1913. 

(21) In the earliest settlement of the Orissa 
Province between the yrs 1834 & 1843 mention 
was made of the existence of Chandna hold- 
ings. At that settlement, known as the Bhau- 
ria settlement, a rent roll for each estate or 
a portion of the estate was made out, showing 
pi detail the lands held & the rents payable 
by what were known as thani or resident- 
raiyats, chandnadars, & all tenure-holders & 
owners of resumed lands, but giving any a 
lump sum assessment on lands in occupation of 
the proprietors or of pahi-raiyats. At the Pro- 
vincial Settlement an investigation into the 
existence of all the tenures then prevailing in 
Orissa was undertaken by Govt & the charac- 
teristics of a chandna tenure are described by 
Maddox in para 327 of his Report, Vol I. at p. 
222 . 

“Shopkeepers, artisans, & labouring classes 
who, having no arable land in the village pay 
rent for homesteads only, are called chandi- 
nadars and their tenure chandina. Pahi-raiyats 
also, who having their home in one village, hold 
also a house or homestead in the other, are 
sometimes known as ‘chandinadars* of the latter 

village ...The word 'chandina' has come to 

be used for all homestead land paying rent 
separately from arable land. At the last settle- 
ment chandinadars were given leases securing to 
them fixity of rent for the term of the settle- 
ment, & the incidents of the tenure do not 
materially differ from those of thani raiyats 
except that they are governed by the Contract 
Act & not by Act X (10) of 1859. Chandina 
tenures have, to a great extent, merged in pahi, 
&, on the other hand, new chandina tenancies 
have been recognised, especially in patnas or 
villages consisting solely of homestead, & in the 
suburbs of towns”. 

It will be noticed that no distinction is made 
between pahi-raiyats and chandnadars or bet- 
ween agricultural holdings & homesteads. The 
word was used for all kinds of chandnadari 
tenures & new chandnas consisting solely of 
homesteads were being created in the suburbs 
of towns. It may also be noted that the inci- 
dents of this tenure were very similar to those 
of thani raiyats. One of the incidents of thani 
^nure was that it was not transferable by 
Bale or gift, but in practice it was found that 


thani was being freely sold both by voluntai7 
& involuntary transfers. There were many' 
cases of thani holdings having been sold by 
Civil Cts in execution of decrees & the new 
tenant having been recognised by the zaznln* 
dar. In case of voluntary sale the zamindar 
usually demanded rusum. After discussing thS; 
rights of thani raiyats Mr. Maddox remarks at 
p, 218 of his Report as follows: 

“In conclusion we may say that thani is now- 
a-days transferred, but that the zamindar dooa 
not record the transferee in his sherista as a. 
thani raiyat without a fee”. 

Thani raiyats were those who had homes lik 
the village &, from the earliest times, had been 
conferred protection against ejectment. All 
those who could prove that they had held thani. 
lands by inheritance or purchase from thft* 
holders at the last settlement, were recorded! 
as thani, so that thani lands were sometimes^ 
in the possession of non-resident raiyats. In 
places thani rights had been recognised by the- 
zamindars by allowing their raiyats their home-^ 
stead free of rent, the rest of their holding 
being assessed to rent or revenue. The home- 
steads which were not assessed to rent wertt‘ 
known as ‘minha’ or ‘deducted' from the as- 
sessed lands. These minha lands were being: 
freely bought & sold by custom; & sometimes- 
the minhas were foimd in possession of a per- 
son possessing no other lands in the village — ■ 
See p. (sic) of Maddox’s Report. The under- 
tenants of such raiyats & the under-tenants oT 
those under-tenants were all styled under- 
tenants, with all the rights attaching to thalt 
status, by the extension of the application ot 
Chap VII, Bengal Tenancy Act to Orissa, Not 
only raiyats but the proprietors & the sub- 
proprietors used to hold their houses free of 
rent & revenue & their houses & homesteads- 
were known as ‘khanabari’. The Orissa. 
Tenancy Act recognised the holders of all thesa 
homestead tenancies as a class of tenants gov- 
erned by the provisions of the Act & defined* 
Ohandnadar as 

“any person holding land which had been- 
recorded as chandna in the course of a settle- 
ment & for which a rent has been fixed for- 
the term of that settlement”. 

(22) At the settlement of 1922 by Mr. Dal— 
ziel homesteads of agriculturists were recorded 
as stitiban & those of non-agriculturists as. 
chandna if they had been so recorded at thft- 
previous settlement or if they were not on leasA 
for a fixed period, or had been described as- 
chandnadar either, in a lease or in the land- 
lord’s papers. If no such evidence was avail— 
able they were recorded as pattadars. His- 
homestead of a nou-agricluturist in a perma- 
nently settled estate was recorded as ‘ghar-barl’’ 
as the status of chandna could not be given, 
to a tenant in the permanently settled area- 
even when so recorded at the previous settle-- 
ment, in view of the definition in the Tenancy 
Act, 

“Some chandna holdings were recorded as- 
‘Isthamarari’ chandna but the mere fact.that- 
the word ‘isthamarari’ is not found in the entry 
of a chadnadar’s status, should not be tak^ 
to imply that he is a mere tenant at wlU”. P* 
23 of Mr. Dalziel’s Report.) “In recordlnff 
tenants in the town of Cuttack care was takers 
to distinguish mere renters of houses from par^ 
ties who held on interest in the land. The iCtr 
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jwr who are known as ‘bharadars’ have not 
been reocurded at all as the record prepared 
under the Tenancy Act is only concerned with 
rights In land.’* 

Enquiry during the settlement disclosed that 
most of the urban tenants were really chand- 

nadars. 

“A few tenants, even in the urban area, were 
found with the status of ‘stitiban’ & under- 
tenants in various degrees were recorded as 
dar-pattadars, dsu'-dar-pattadars* dar-chand- 
nadars — p. 44 of Dalziel's Report”. 

Even in the case of leases of town Khasmahal 
lands transfer of which without the permission 
of the Collector is expressly prohibited, it was 
found that transfers were as a matter of fact 
taking place in evasion of the prohibition. The 
position of non-agricultural holdings is dis- 
cussed at para 451 of the Report at p. 156. The 
Report says: 

“It is both (sic) clear that in any area which 
has not been excluded from the Act, all occu- 
pants of land who are ‘tenants* under the Act 
are liable to have their rents settled by the 
revenue ofiScers. Some tenants in Cuttack town 
tried to impugn the validity of the settlement 
Of rents of chandnadars and bajiaftidars in the 
urban area, & referred to H. C. rulings on the 
point. These rulings, however were under the 
Bengal Tenancy Act, whereas chandnadars & 
bajiaftidars are peculiar to Orissa & are spe- 
cifically recognised by the Orissa Tenancy Act. 
Moreover, the area in question is temporarily 
settled. Section 119, Tenancy Act, requires that 
the rents of all tenants who should be re-settled 
at the time of re-settlement of revenue & the 
expression 'all tenants’ must include chand- 
nadars & bajiaftidars, Chandnadars are, of 
course, essentially non-agricultural tenants & 
bajiaftidars also, by their definition under the 
Act, are not precluded from being non-agri- 
cultural. It is clearly desirable that in tem- 
porarily settled areas the revenue authorities 
at the time of revenue settlement should have 
power to re-settle rents under their proprietors 
& some inconvenience is caused by the fact 
tiiat many tenants in urban areas are patta- 
dars, whose rents cannot be touched by the 
revenue authorities. From this point of view, 
It would be convenient if chandna status could 
be given to all non-agricultural tenants in tem- 
porarily settled estates & their rents fixed at 

the time of revenue settlement I think 

that some sort of chandna status should be 
open to non-agricultural tenants in the perma- 
nently settled estates, as to their counterparts 
In the temporarily-settled estates ,not of course 
as Implying that the rents should be settled 
at the time of the revenue settlement, but 
that they should be recognised as tenants under 
the Act, & their rents be liable to be dealt with 
under S. 123". 

(23) I have quoted these extracts from Set- 
tlement Reports in order to show that lease 
of homestead lands, both in urban & rural areas 
was a fairly common practice & that the tenants 
Of homestead lands were a special class, treated 
as agricultural tenants by the Orissa Tenancy 
Act, irrespective of whether such tenants held 
tb^ homesteads as ralyats or otherwise. These 
Inhants in their turn, created under-tenants by 
sub^-leasing their homesteads or otherwise part- 
ing "With a part of their leasehold. It was 
as, in fact, it was recommended by 


the settlement officer, that some sort of chandna 
status should be given to those tenants so that 
they jnay be protected from arbitrary eviction, 
and their rights in respect of Aheir holdings 
may be more precisely defined. 

(24) On the other hand, there were decisions 
of the highest Cts regarding the nature of these 
tenancies which wore neither uniform nor con- 
sistent. In 'Chintamoni v. Sriram Chandrakar', 
AIR (21) 1934 Pat 422: (149 IC 805), it was 
held that a chandna right is not transferable 
except on proof of local custom or usage. The 
suit was filed for ejecting a purchaser from a 
chandna dar & the ground for ejectment was 
that the chandnadar had abandoned his 
tenancy. But it was laid down that if the per- 
son who has acquired by purchase is described 
in the Record-of-Rights as a chandnadar, the 
onus is cast on the person who attempts to 
eject him, of proving local usage which rebuts 
the entry in the Record-of-Rights. It would 
appear therefore that if the Settlement Record 
registered a transferee from a chandnadar as 
a chandnadar, the onus would be on the pltf 
seeking to eject him to rebut the correctness 
of that entry. In S. A No 156 of 1937 it was 
assumed that a darchandna is not transferable 
as a chandna is not. This case has not been 
reported but a short note of the decision ap- 
pears in ‘Dulai Dei v. Chema Das’, the Notes 
portion of 8 Cut L. T, 6. In ‘Surya Mai v. 
Sriram Naidu’, AIR (26) 1939 Pat 158: (180 
IC 298), it was held that a darchandnadar is 
not an under-raiyat within the meaning of the 
Orissa Tenancy Act. In ‘Sarat Chandra v. 
Jamuna Prasad', AIR (32) 1945 Pat 289: (24 
Pat 263), it was held that a suit for rent 
against a chandnadar would lie in the Revenue 
Ct only. It would therefore appear that while 
Govt regarded all persons in occupation of 
homesteads as ‘tenants’ within the meaning of 
the Orissa Tenancy Act & settled their rents 
accordingly, the course of judicial decisions in- 
dicates that the incidents of chandna tenancy 
were indefinite & precarious. In none of the 
reported cases was custom or usage proved. The 
time was ripe for the Legislature to step in 
in order to define the law applicable to home- 
steads, and rescue those tenures from the obs- 
curities of custom & usage. 

(25) The Legislature therefore amended S. 236 
so as to secure all tenants in occupation of 
homesteads & declared that the incidents of 
their tenancy shall be 'regulated by the provi- 
sions of the Act applicable to occupancy raiyats’. 
The Legislature thereby engrafted upon existing 
leases an enactment the object of which was 
to confer occupancy status on all tenants of 
homestead & do away with proof of custom. It 
has to be remembered that in 1938 occupancy 
holdings had been made transferable by legis- 
lation. In Bengal the law had been amended in 
1928 by enacting that 

‘‘swi under-raiyat is not liable to be ejected 
if he is in possession of his land for a conti- 
nuous period of 12 yrs, or had a homestead 
thereon. “See proviso to S. 48 C.’’ 

The object of the Orissa Legislature was 
also to achieve the same result, viz., to prohi- 
bit the ejectment of a tenant from a home- 
stead. It is the function of the interpreter to 
ascertain the legislative intent & see whether 
the language employed is sufficiently expressive 
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of it. Sub-section (1> of S. 236 as amended 
by Act X (10) of 1946 reads as follows; 

“(1) Notwithstanding anything in this Act 
the incidents of tenancy of any tenant, includ- 
ing the holder of a service tenure, in respect 
of the homestead in which such tenant ordi- 
narily resides, shall be regulated by the provi- 
sions of this Act applicable to land held by an 
■occupancy raiyat. Provided that if his home- 
stead is held as a service tenure or part thereof 
& the holder of such tenure ceases to perform 
the . service, he shall be liable to pay such rent 
for the occupation of the homestead as may be 
determined by the Collector on an application 
filed either by the landlord or by the holder 
of such tenure". 

Explanation : A chandnadar is also a ‘tenant 
within the meaning of this section”, Orissa Act 
XXX ri (32) of 1947,” 

The difference between a ‘tenant’ & a ‘raiyat’ 
is that the former holds lands while the latter 
holds lands for cultivation. A person who holds 
land for building houses thereon is therefore 
a 'tenant' under the Act. The expression ‘any 
tenant’ quoted above is a catch-all phrase & 
takes in all tenants of homestead lands. The 
incidents of tenancy of such tenants are de- 
clared to be regulated by the provisions of the 
Act applicable to land held by an occupancy 
raiyat. A phrase may be known by the company 
it keeps. The expression ‘incidents of tenancy’ 
is to be found in the previous Tenancy Acts & 
in the Settlement Reports. The same expres- 
sion is used in Chap III dealing with tenures 
& in Chap V dealing with occupancy-raiyats 
which is divided into several parts with dis- 
tinct headings such as ‘General’ Incidents of 
Occupancy Right’, ‘Enhancement of Rent’, Re- 
duction of Rent’ & ‘Commutation’. The fasci- 
cule of Ss 27 to 31 B appear under the heading 
'Incidents of Occupancy Right’ which may be 
regarded as a preamble to these Sections. Sec- 
tion 30 A which deals with transfer of Occu- 
pancy holdings was in force at the time of the 
amendment of S. 235. On a plain reading of 
S. 236, therefore, I am of opinion that one of 
the incidents of tenancy of any tenant in res- 
pect of the homestead in which such tenant 
ordinarily resides, is the incident of transfer- 
ability conferred by S. 30 A. This right of 
transfer was, however, expressly negatived in 
the case of a service tenureholder as S. 235 was 
amended by the same Amending Act, & the res- 
triction on the right to transfer or bequeath 
was retained, as before, though the protection 
against ejectment was conferred by S. 236 (1) 
by the use of the words “including the holder 
of a service tenure”. The resultant effect of the 
amendment of these two sections is that any 
tenant, including the holder of a service tenure, 
is immune from ejectment from his home- 
stead, & the incidents of his tenancy shall be 
regulated by the law applicable to an occupancy 
raiyat. Sections 29 & 57 lay down the grounds 
on which an occupancy raiyat & an under- 
raiyat respectively may be ejected. A tenant 
other than a chandnadar or an occupancy raiyat, 
& some other classes of tenants mentioned 
■in S. 75 could be ejected by a suit for arrears 
of rent. It was argued that all the provisions 
applicable to an occupancy raiyat such as en- 
■hancement of rent, reduction of rent, commu- 
-nicatlon etc, cannot apply to the tenant of a 
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homestead, & consequently the right of trans- 
fer cannot attach to a homestead tenure. That 
is precisely the reason why the Legislature haif 
deliberately used the expression “Notwithstand- 
ing anything in this Act” in the opening por- 
tion of the amended S. 236 (1) & also the woi^ 
“regulate" in delimiting the extent of the 
applicability of the provisions. To regulate Is 
to adjust; to direct by rule or restriction; to 
subject to governing principles or laws — (Cu- 
vier). In other words, the tenant & under- 
tenant of a homestead can be ejected hereafter 
only on grounds on which raiyats & under- 
raiyats could be ejected before the amendment, 
I am, therefore, unable to accede to this con- 
tention & regard the amendment as unwork- 
able. 

(26) It was next argued that as a dar-chand- 
nadari right is not transferable, deft 1 cannot be 
regarded as a tenant, & that as deft 2 had trims- 
ferred his right to deft 1 before the amend- 
ment of S. 236, he ceased to be a tenant, & 
that therefore both are no better than tres- 
passers. This argument involves a doubtful 
assumption & a wrong conception. 

(27) The assumption that a darchandnadari 
whether it is so or not would depend upon whe- 
ther the chandna right itself is transferable or 
not. It is well settled that the incidents of 
such subtenancy would depend upon the nature 
of the original tenancy — See ‘Abdul Karim v» 
Abdul Rahman’, 15 OLJ 672: (13 I C 364); 
‘Babu Rama Roy v. Mohendranath*, 8 OWN 
454; Ramapada v. Atore Dome*, AIR (12) 1925 
Cal 202; (84 IC 743); 'Krishnakanta v. Jadu 
Kasya’, 28 I C 839: (AIR (3) 1916 Cal 32). 
An under-tenant of the homestead of a raiyat 
has therefore been held not liable to be evicted 
& is protected by S. 236 — ‘Kandhuri v. Arjun*, 
1 Pat 161: (AIR (9) 1922 Pat 416). As early 
as 1869 Sir Barnes Peacock C. J. held that a 
tenure granted for building purposes is trans- 
ferable in the absence of any evidence to the 
contrary . The learned C. J. observed : 

"I know of no law which prohibits a man who 
gets land for the purpose of building from aa- 
signing his interest in it to another. By 
assigning his interest he does not necessarily 
get (sic) of his liability to pay rent. The tenant 
who assigns his interest does not in my opinion 
commit such forfeiture of his rights as to en- 
title the lessor to treat such rights as altogether 
non-existent & to turn him out of possession*' 
— Banee Madhub v, Joykishen, 12 W R 495”, 

A lease is normally assignable, in the absence 
of a custom or usage to the contrary. The fact 
that in ordinary leases of agricultural land 
the right of occupancy or non-occupancy right 
is not transferable by law, leads people to 
believe that leases of homesteads are also non- 
transferable. Though a chandna holdii^ la 
treated as a lease for agricultural purposes, the 
right of a chandnadar to transfer was not spe- 
cifically provided for by the Orissa Tenancy 
Act. A chandnadar is defined as including also 
the successor in interest of such a person. Suc- 
cession to a person is not the same thing as 
the successor in interest of that person. The 
latter expression would include an heir as well 
as a transferee. I am therefore inclined to 
think that a chandna right is transferable At 
a darchandna right is equally so in the absence 
of proof of a custom or usage or contract to 
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the contrary. Deft 1 became a tenant by virtue 
the assignment in his favour by deft 2. 
The word tenant' is to be understood in its 
generic sense as including any person who is 
liable to pay rent & who holds land under 
anotoer person. This in fact is the deOnitlon 
of the word ‘tenant' as given in the Act. 

(28) The answer to this argument is also to 
he found In s. 4 of the Amendment Act X (10) 
of 1946 which is headed “Application to pending 
suits & proceedings” & which reads as follows : 

“Any suit for. the ejectment of any tenant, 
including the holder of a service-tenure, insti- 
tuted before the commencement of this Act, 
or any execution proceeding arising therefrom, 
shall be disposed of as if s. 23$, Orissa Tenancy 
Act, 1913, as amended by this Act, had been 
in force at the time of the institution of the 
said suit in the Ct of the first instance”. 

This section is retrospective in its operation 
& aSects all pending suits A proceedings in 
execution. The suit, in the present case, was 
laid for the ejectment of deft 2 on the ground 
f/hat he had transferred the holding without 
the consent of the landlord. Although he had 
transferred the holding, it cannot be said that 
•he ceased to be a tenant from that very 
moment, until he was actually evicted in execu- 
tion of a decree in ejectment his tenancy con- 
tinues. As a result of the transfer, the privity 
of estate between him & the landlord is assigned. 
The transferee becomes liable for the rent by 
reason nf his getting possession of the estate. 
Section 100, Tenancy Act says that “no tenant 
shall be ejected from his tenure or holding 
except in execution of a decree”. To regard 
a. tenant who has transferred his holding — 
assuming it to be non-transferable — as a 
trespasser from the date of his transfer would 
be to put restrained construction & the reverse 
of a liebral one. All that can be said in such 
a case is that he incurs forfeiture for breach 
of a condition of the tenancy but if the breach 
is capable of being remedied the forfeiture can 
be relieved against. I can find no support either 
In the T. P. Act or in the Tenancy Act itself for 
the proposition that the moment the lessee 
violates a provision of the lease he becomes a 
tresps^ser & ceases to be a tenant. I cannot 
conceive of any suit for ejectment of a tenant 
unless he has violated some condition of the 
tenancy. To read the clause “any suit for the 
ejectment of a tenant” occurring in S. 4 as 
being applicable only to a person who was a 
tenant complying with all the conditions of the 
tenancy would be to confine to the letter of 
the enactment and not to the spirit, & would 
be sacrificing good sense to technicality. 

(29) The Act, as a whole, is declaratory & 
remedial. It declares the law applicable to 
homesteads in S. 3 as the law that was then 
applicable to occupancy raiyats , It is remedial 
to the sense that it removes uncertainties in 
the tenure of homestead tenants & declares 
the law that has to be applied in future. It 
^oes not purport to reopen proceedings that 
had already been closed but has been specifi- 
c^ly made applicable to pending proceedings. 
It undoubtedly affects the existing rights of per- 
sons & is retroactive in its scope. The Act 

therefore, be so construed as to extend 
^^^^rovisions to all cases within the reason 
of the rule. The repeated use of the words 

in both S. 3 (sic) leads me to 
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think that the words are large enough to em- 
brace such cases as the present & are within the 
mischief intended to be dealt with in the Act. 
It IS by no means unusual, in construing a 
remedial statute, to extend enacting words be- 
yond their natural import & effect in order to 
include cases within tiie mischiel — See ‘Dean 
and Chapter of York v. Middle borough’, (1827) 
148 ER 888; (2 Y & J 196), In ‘Wright v 
Person’, (1869) 4 QB 582: (38 LJQB 312), a 
case under the Dogs Act of 1869, the word 
‘cattle' was interpreted to include horses, pigs A. 
mares as they could also be bitten by dogs. The 
Act, in my opinion, embraces not only tenants 
but also their assignees & protects them from 
eviction provided ejectment has not been carried 
out & a suit or execution proceeding for such 
eviction is still pending on the day the Act 
came into force. Such a provision was neces- 
sary to quiet titles which had been made in- 
secure, as a result of diversities in judicial de- 
cisions & the changes in law relating to home- 
steads that were taking place with the gi’owth 
pf the community & its concerns. There is no 
rule that when a person has commenced an 
action he has a vested right in the then state 
of the law — ‘Hurst v. Hurst’, (1882) 21 Ch D 
278: (51 L JCH 729) & ‘A. G. v. Thobald’, 

(1890) 24 QBD 557 at p. 560: (62 LT 768). In 
‘Quilter v. Mapleson’, (1882) 9 QBD 672: (52 
Ij J Q B 44), relief against forfeiture in an action 
in ejectment was sanctioned by the Ct of 
Appeal although, when the action was before 
the Ct of the first instance ,the new statute 
had not come into opei-ation. Great weight 
is to be attached to the fact that the Act was 
designed to protect the public interest & was 
remedial in its object. As was observed In 
‘Pardo V. Bingham’, (1869) 4 Ch 735; (20 

LT 464), we must look to the general scope 
and purview of the statute & the remedy sought 
to be applied, & consider what was the former 
state of the law & what it was that the Legis- 
lature contemplated. But quite apart from 
interpretation the language of S. 4 clearly 
affects the existing rights of landlords, it 
necessarily follows that the existing breaches of 
covenants A existing obligations incurred there- 
by are also affected by the Act. If the land- 
lord had the right to eject he cannot enforce 
it If deft 1 had committed a breach of any 
of the covenants of the lease, he does not incur 
the liability of forfeiture or eviction. The Act 
applies to leases made before the Act Can it 
be said that it does not apply to breaches com- 
mitted before the Act? It applies to all 
breaches so long as the landlord has not ob- 
tained possession. The Legislature did not want 
to discriminate between tenants whose rights 
were under challenge at the time the Act was 
passed & those whose rights may thereafter 
be challenged. I see no reason why the inter- 
pretation of the Act should be confined to 
breaches committed after the Act — See 'Raghu 
Raj Singh v. Harikishen’, AIR (31) 1944 PC 
35: (ILR (1944) Kar PC 199) and ‘Syamakanta 
v. Ram Bhajan’, AIR (26) 1939 PC 74: (ILR 
(1939) Kar 165). Supposing deft 2 had trans- 
ferred his interest one day after the Act. He 
or his assignee would clearly be protected 
against eviction, if he had done It a day before 
the Act, could it be said that the Legislature 
intended to exclude him from the protection? 
again, deft 2 had transferred only a portion 
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of his interest he would nonetheless continue 
to be tenantf but according to the argument of 
the resp if he had transferred the whole of his 
interest he becomes a trespasser. Section 4 
means that all the proceedings which were 
pending on the day the Act came into operation 
are to be treated as having been commenced 
after the Act came into force. That is the only 
meaning that can be attached to the expression 

"as if it had been in force at the time of the 
institution of the suit in the Ct of the first 
instance". 

The Legislature intended to remove difficul- 
ties of proof, no less than to introduce a law 
intrinsically better. If the pltf had filed his 
suit one day after the Act, he would be clearly 
hit by the Act: if he had filed it one day 
before the Act, S. 4 would apply & he would 
be equally hit by the Act. The same view has 
been adopted by D.B. of the Patna H. C. in 
'Brajsundar Deb v. Giridhari Behera’, 13 Cut 
L T 66. 

(30) It was argued, however, that the Orissa 
Tenancy Act itself does not apply to a lease, 
like the one which is the subject-matter of the 
present suit. As I have already pointed out, 
leases of homestead lands have been a peculiar 
feature of the tenancy law of Orissa, & the 
interest created in land on which dwelling 
houses stand, known as the chandna right, has 
been the subject-matter of tenancy legislation. 
Leases of such land are, in my opinion, excluded 
from the operation of the T. P, Act being leases 
for an agricultural purpose. Agriculture should 
not be confounded with cultivation. Land, 
though not cultivated, may yet be the subject- 
matter of agriculture when held by a tenant. 
Such leases may be made orally & in the ab- 
sence of proof of custom or usage to the con- 
trary, the English rule based on natural jus- 
tice, equity and good conscience, that every 
lease is assignable, will apply. I am, therefore, 
unable to accede to the argument of Mr. 
Mukherji, learned counsel for the resp, that the 
Amendment Act X (10) of 1946 is ‘ultra vires’ 
the Provincial Legislature as it affects transfer 
of non-agricultural lands. Learned counsel had 
ultimately to concede that, having regard to 
item 21 in the Provincial List of the Govern- 
ment of India Act, the Provincial Legislature 
was competent to regulate the relations bet- 
ween landlord and tenant and S. 236 did not 
affect transfer of land as such. 

(31) Even if the majority view in this case 
were to prevail the pltf cannot succeed in the 
absence of proof of custom or usage that he 
is entitled to evict. It is the admitted case 
of both parties that deft 2 could transfer with 
the consent of the landlord. Whether a viola- 
tion of this covenant would entail eviction is 
a matter for proof. The pltfs have adduced no 
evidence to show that by the mere act of trans- 
fer by deft 2, they acquired the right to evict. 
Irrespective of the provisions of the Amendment 
Act X (10 of 1946, I am therefore, of the view 
that the pltf’s suit should be dismissed. I would 
accordingly allow the appeal with costs. 

(32) NARASIMHAM j : I have read with great 
care the judgments of my learned brothers Das 
J. and Panigrahi J. & I am of the opinion that 
the appeal must be dismissed with costs. 

(33) Th' dispute here is between the trans- 
feree of the Darchandnadar on the one hand & 
the Chandnadar on the other. The Darchand- 
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nadar was also impleaded as deft 2; but h& 
allowed the suit to proceed ‘ex parte’ & did) 
not contest the judgment of the trial Ct either 
before the lower appellate Ct or before this 
Ct in second appeal. Consequently so far as 
the Darchandnadar is concerned, the decree of 
the two subordinate Cts is final. It is necessary 
to emphasise this aspect of the case in dealing 
with the various questions of law that were 
argued at great length before us. 

(34) The transfer by the Darchandnadar in 
favour of the applt took place on 30-6-45. ' As 
the law then stood, even a Chandnadar had no 
transferable interest in his chandna holding 
except by custom (See ‘Chintamoni v, Sri Ram 
Chandra Kar’, AIR (21) 1934 Pat 422: (149 IC 
805) and ‘Mt Haliman Bibi v, Mohd. Tajamul 
Hussain', AIR (26) 1939 Pat 504: (185 I C 250). 
The position of a Darchandnadar was no better 
and in ‘Dulai Dei v. Chema Das’, S. A. 155/37 
(8 Cut L. T., notes 6) Fazl Ali J. (as he then, 
was) pointed out that a Darchandnadar cannot 
transfer his right. The lower appellate Ct,, 
therefore observed "it is a settled principle of 
law that a Darchandnadari right is neither 
transferable nor heritable". In the grounds of 
appeal before this H. O. this view of the law- 
of the lower appellate Ct was not expressly 
challenged & the main groimd taken was that, 
whatever might have been the law formerly,, 
a Darchandnadar or his transferee could not be- 
evicted from his homestead where he ordinarily 
resides by virtue of the amendments made to- 
S. 236, Orissa Tenancy Act by Orissa Acts X 
(10) of 1946 & XXXII (32) of 1947. It may 
therefore be taken as well established that oft 
30-6-45 when the Darchandnadar (deft 2) trans- 
ferred his right to the applt he had no trans- 
ferable interest in the land & consequently 
such a transfer would not bind the landlord, 
namely, the resp Chandnadar who was entitled 
to treat the transferee as a trespasser & the 
tenancy land as having been abandoned. 

(35) Therefore the sole point for considera- 
tion is v/hether by the two amendments made- 
to S. 236, O. T. Act the applt can claim* 
occupancy rights including the right of non- 
evictability. For the purpose of the present 
discussion it may be assumed that the applt 
ordinarily resides in the disputed land which 
is admittedly a homestead containing a resi- 
dential house. The texts of the two amend- 
ments made to the O. T. Act in 1946 & 1947 have 
been quoted in the judgment of my learned 
brother Das J, & I need not therefore quote 
them once again. By those amendments the 
Legislature conferred on any tenant the same 
rights in that portion of his homestead in which 
he ordinarily resides as are conferred by the 
O. T. Act on an occupancy raiyat In his hold- 
ing. The expression ‘tenant’ has been defined 
in S. 3 (23) as below: 

" ‘tenant’ means a person who holds land 
under another person & is or but for a special 
contract would be liable to pay rent for that 
land to that person.” 

The word ‘holds' occurring in that section is- 
very important. Every person whether a tres- 
passer or not in possession of the land belong- 
ing to a landlord would not necessarily bfr 
come his tenant merely because he is wUUng 
pay rent on his part, conveys bh idea that 
there must be either a contract of tenancy, 
press or implied or relationship of landlord » 
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brought about by tho operation of law. 
I nave already shown that a DarchancJnadar 
iiad no transferable interest in 1945 in his land 
A coxisoQuently any transfer made by him would 
not be binding on the landlord who was entitled 
to treat him as a trespasser, in the present 
case it is not alleged that the resp landlord gave 
his consent to the transfer nor is there any 
material on record for holding that there was 
Any such implied consent by the resp to the 
applt becoming his tenant. Consequently the 
transferee of a non-transferable interest cannot 
by ^y stretch of imagination be said to 'hold' 
land under the landlord of the transferor, 
•^erefore the applt not being a ‘tenant’ within 
the meaning of the O, T. Act cannot claim 
the benefit of S. 3, Orissa Tenancy (Amend- 
ment) Act. X (10) of 1946. 


(36) The next question is regarding the pre- 
cis extent of the retrospective effect given to 
the Amending Act X (10) of 1946 by S. 4 of 
that Act. My learned brother Panigrahi J. 
see^ to have taken the view that that Act 
IS declaratory & remedial in nature & that it 
should be given full retrospective effect so as 
to apply to a transfer made by a Darchand- 
nadar prior to the commencement of that Act. 
He has relied on certain observations contained 
in Maddox settlement Report at pp 222, 218 & 
311 & also on the observations of Mr. Dalziel 
in his Settlement Report at pp 23, 44 & 159, 
From these observations he seems to have 
drawn the inference that all lessees or under- 
lessees of homestead lands whether in urban or 
rural areas were treated as tenants & that the 
Settlement authorities recommended that they 
should be given some sort of chandna status so 
that they may be protected from arbitrary 
eviction (para 9 of his judgment), (Para 23 of 
this report). He had then referred to the 
various decisions of the Patna H. C. reported in 
*Suryamal v. Sriram Naidu’, AIR (26) 1939 
Pat 158 : ( 180 I C 298 ) and *Sarat Chandra v. 


Jamuna P^asad^ AIR (32) 1945 Pat 289: (24 
Pat 263) dealing with nature of chandna 
tenancies & drawn the inference that those 
■decisions were neither uniform nor consistent. 
He then concludes : 


"It would therefore appear that while Govt 
regarded all persons in occupation of home- 
steads as ‘tenants' within the meaning of the 
O. T. Act & settled their rents accordingly, the 
course of judicial decisions indicates that the 
Incidents of chandna tenancy were indefinite 
& precarious.” (Para 10). (Para 24 of this 
report). 

With great respect I must point out that a 
close scrutiny of the extracts from the two 
Settlement Reports would not support the view 
that the Govt regarded all persons in occupa- 
tion of homesteads as ‘tenants' within the 
meaning of the O. T. Act. In Dalziel’s Settle- 
ment Report the position of homestead tenants 
In urban areas was fully discussed in para 451 
at p. 159 & it was recommended that the O. T. 
Act may be applied to them & chandna status 
conferred on such tenants. But he was obvi- 
ously considering the case of tenants under pro- 
prietors as will be clear from the following 
passage : 

*Tt is clearly desirable that In temporarily- 
settled areas the revenue authorities at the 
time of revenue settlement should have power 
to resettle the rents of the ‘tenants under the 


proprietors' & some inconvenience is caused by 
the 1 act that nuuiy tenants in urban areas are 
PtittE.idui Sj whose rents cunnot be touched bv 
the revenue authorities,” 

The woi els underlined (here in inverted com- 
mas) are very signilicant. The seU-lcment 
authonties were coiLsiiiering the status of 
lessees under proprietors in urban areas fc they 
were not at all concerned with under-lcs.sees in 
general or the limited cjuostioii which arise.s in 
tiiis case, namely, lessees under Chundnadars. 
The position of a lessee under a Chandnadar 
was not discussed in any ol the Settlenienfc 
Reports apart from a mere stalenient to 
the effect (at p. 44 of Dal/del's Settlenient 
Report) that they were recorded as Darchand- 
nadar & Dar-darchandnadar there is absolutely 
no observation about their status or their in- 
cidents of tenancy. The observations of Mr. 
Dalziel at p. 159 have therefore absolutely no 
bearing on the present case. He was concerned 
with the position of some homestead tenants 
in urban areas who were recognised as Chand- 
nadars on the one hand & some other lessees 
from the proprietors who were recorded as 
pattadars & who were governed by the T. P. 
Act. He clearly recognised that even in urban 
areas the T. P. Act would apply in respect of 
some homestead leases & he pointed out the 
confusion that arose by the application of two 
different Acts to two different types of home- 
stead leases in urban areas. 

"By the application of the Act to Cuttack 
town the statuses in the urban area are some- 
what confused. Some tenants are pattadars 
or lease-holders, governed by the T. P. Act, 
while others have various statuses under the 
Tenancy Act — chandnadars, bajiaftidars or 
settled raiyats”. 


The report of Mr. Dalziel was submitted to 
his superior, namely, the Govt & his recom- 
mendation about conferment of chandna status 
to all non- agricultural tenants in temporarily 
settled estates was based on the fact that the 
definition of the word ‘chandnadar’ as given 
in S. 3 (3) practically left it entirely to the dis- 
cretion of the Settlement Officer to confer 
chandna status on any such tenant. There- 
fore whatever might be the origin of the 
tenancy, if a Settlement Officer in the course 
of settlement of revenue, records a person as 
a chandnadar he gets the chandna status & 
the Settlement Officer was anxious to justify 
his action before his superior so that it may 
not be criticised as being purely arbitrary. But 
his report has nothing to do with the status 
of sub-lessees under chandnadars & the 
Tenancy Act did not confer on a Settlement 
Officer any discretion to confer chandna status 
on such sub-lessees. 

(37) Similarly the various Patna decisions 
cited in the judgment of my learned brother 
Panigrahi J. if carefully scrutinised will show 
that there was nothing indefinite or precarious 
as regards the incidents of chandna tenancy. 
It is true that in ‘Chintamoni v. Sriramachan- 
dra Kar' AIR (21) 1934 Pat 422: (149 IC 805) 
& ‘Mt. Halim an Bibi v. Mohd. Tajamul Hus- 
sain’, AIR (26) 1939 Pat 504: (185 IC 250), 
it was held that a chandna tenancy is not 
transferable except by custom. But in 'Johabaj 
V. Sri Krishna', 1936 Pat 29: <15 Pat 187 

P B), a Full Bench made it absolutely clear 
that a chandna tenant was not a mere tenant* 
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at-will & that if his landlord claimed the right 
to eject him tlie burden of proving such right 
by local usage or custom rested on the landlord 
& not on the chandna tenant. Thus these 
decisions recognised some sort of permanent 
right in a chandnadar and shifted on his land- 
lord the burden of proving the customary right 
to evict him. Doubtless all the decisions 
assumed that a chandna tenancy was not 
transferable except by custom. But this view 
does not in any way make the incidents of 
chandna tenancy indefinite or precarious be- 
cause even occupancy raiyats prior to 1939 had 
no unrestricted right of transfer. I am there- 
fore unable to understand how it can be held 
that there was, as it were, a conflict between 
revenue authorities who wanted to confer per- 
manent status on all tenants of homestead 
lands & the decisions of the Patna H. C. which 
made such tenancies indefinite or precarious. 
The law was well-settled & clear. 

(38) When the Legislature passed the Amend- 
ing Act of 1946 it deliberately changed the 
law & conferred occupancy rights in the home- 
stead of all tenants under the O. T. Act by S. 
3 of that Act. There was no question of pass- 
ing any declaratory Act with a view to remove 
any ambiguity as regards the incidents of 
chandna tenancy as has been thought by my 
learned brother Panigrahi J. The Legislature 
fully knew the existing law regarding the rights 
of a chandna tenant & deliberately made a 
change affecting vested rights in their future 
operation & conferring occupancy rights in the 
homestead of all tenants. This was done in 
pursuance of a well declared policy & I fail 
to see how S. 3 of the Amending Act of 1946 
can ever be said to be of a d.eclaratory nature 
so as to have retrospective effect by its own 
force. On the other hand, as it affects vested 
rights prima facie, it would be prospective in 
nature. Doubtless some limited retrospective 
effect was given to that Act by S. 4 in respect 
of pending proceedings but the opening words 
of that section are "in a suit for the ejectment 
of any ‘tenant’ instituted before the com- 

mencement of this Act”. The word underlined 
(here in inverted commas) shows that the 
limited retrospective effect given by that sec- 
tion was restricted only to those persons who 
were ‘tenants* within the meaning of the^ O. T. 
Act at the time of the institution of suits for 
their ejectment. In the present case the suit 
was brought on 5-9-45. Deft 1 was then a mere 
trespasser in the eye of the landlord (pltf) be- 
cause he was a transferee of a non-transferable 
holding. It is true that deft 2 was also 
impleaded as a party in that suit & he being 
the Darchandnadar of the pltf may tmder some 
circumstances claim to be a ‘tenant’ within the 
meaning of the O. T. Act. But no relief was 
claimed against him & in fact he allowed the 
suit to proceed ‘ex parte’. Consequently so far 
as deft 1 is concerned the suit was against a 
trespasser & it is difficult to see how S. 4 of Act 
X (10) of 1946 could help him. In the judgment 
of my learned brother Panigrahi J. (if I may 
say so with great respect) the fundamental dis- 
tinction between a suit brought by a Chand- 
nadar against a Darchandnadar on the one 
hand & a suit brought by a Chandnadar against 
a transferee of a Darchandnadar (the transfer 
having taken place prior to the commence- 
ment of Orissa Act X (10) of 1946) has been 
overlooked. 


(39) There is no doubt, as pointed out by my 
learned brother Das J., that the expression 
‘tenant’ as defined in S. 3 (23), O. T. Act is 
more comprehensive than the expression 
‘classes of tenants’ which classes have been 
enumerated in S. 4, O. T. Act. For instance, 
it may include a ‘bhagchasi’ of the ‘nijchas’ or 
‘nijjot’ lands of a proprietor & if such a tenant 
has his residential house in a small plot of 
homestead he may get the benefit of the 
Amending Act of 1946. But a prior transferee 
of a non-transferable right was & continues to 
be merely a trespasser. Doubtless after the 
coming into force of the 1946 Act there can be 
no question of any non-transferable right so 
far as the homesteads of the tenants under the 
O. T. Act are concerned & any transfer made 
after that date might give the transferee also 
the same occupancy rights as the transferor 
was given by that Act. My learned brother 
Panigrahi J. seems to consider this to be an 
anomaly (see the last part of para 15 of his 
judgment, Para 29 of this report). But it is 
difficult to conceive of any anomaly when an 
Amending remedial Act confers new rights as 
respects transfers made after the coming into 
force of that Act & does not confer such right 
on transfers which took place prior to its com- 
mencement. But in giving retrospective effect 
to that Act Ct cannot go beyond the limits 
prescribed by S. 4. 


(40) For the purpose of deciding this appeal 
it is unnecessary to consider whether a Dar- 
chandnadar is also a ‘tenant’ within the mean- 
ing of the O. T. Act. But as this question has 
been argued at great length I think it advisable 
to give my views. Ohandna holdings are un- 
doubtedly non-agricultural holdings as will be 
clear from a scrutiny of the relevant passages 
of Maddox’s Settlement Report & Dalziel's 
Settlement Report which have been quoted at 
some length in the judgment of my learned 
brother Panigrahi J, But a Chandnadar may 
sub-let his chandna holding either for agri- 
cultural or horticultural purposes or for build- 
ing purposes. In the former case the Darchand- 
nadar may become a ‘tenant’ within the mean- 
ing of the O. T. Act. But if the Chandnadar sub- 
lets his chandna holding or a portion thereof for 
purely non-agricultural purposes such a 
chandnadar cannot be a ‘tenant’ within the 
meaning of the O. T. Act. The reason is ob- 
vious. Prior to 1913 most of the provisions 
of the Bengal Tenancy Act were in force i» 
Orissa & the provisions of the T. P. Act were also 
in force. Chapter V, T. P. Act whUe dealing with 
the law relating to landlord & tenant expressly 
excluded leases for agricultural 
the provisions of that chapter (See S. 
far as the Bengal Tenancy Act is concerned, if 
is now well settled that it does not sPPiy ^ 
lands let out for non-agricultural purposes (See 
‘Judoonath v. Schoene Kilbum & Co*, ® 

(12 CLB 343); ‘Umarao Bibi v. Mohd 
27 Cal 205: (4 OWN 76). The O. T Act 
which was passed In 1913 is merely a 
ment of most of the provisions of the 
Tenancy Act with slight 

there to suit the peculiar conditions prev^lM 
in Orissa. New classes of 

included in the O. T. Act ^ 

tent of such inclusion the Orissa Act e^r^^ 

embraces wltWn Its scope purely non-agn 
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cultural tenancies. The O. T. Act received tlie 
aanction of the Governor-General in Council 
under S. 5, Indian Councils Act of 1892 & con- 
fiequently to the extent of the express provi- 
sions contained therein it would override the 
provisions of Chap V, T. P. Act. But there 
seems to be absolutely no basis for further 
extending the O. X, Act to leases for non- 
agricultui'al purposes. If a Chandnadar sub- 
lets his holding for a non-agricultural purpose 
to a Dai'chandnadar the relationship between 
him & the Darchandnadar must be I'egulated by 
the T. P. Act in view of S. 117 of that Act. It 
is true that after the passing of the Govern- 
ment of India Act, 1935 even the Provincial 
Legislature has the power to make laws regu- 
lating leases of non-agricultural lands. This 
is a subject in the concurrent Legislative List 
(Item 8 of Part I of List III). But if such a 
law is inconsistent with any provision of the 
T. P. Act then unless it is assented to by the 
Governor-General under S. 107 (2), Govern- 
ment of India Act 1935, it would be void to 
that extent. In the present case neither the 
Orissa Act X (10) of 1946 nor the subsequent 
Amending Act XXXII (32) of 1947 received 
the assent of the Governor-General. This indi- 
cates unmistakably that when the Legislature 
made the amendments to S. 236, O. T. Act it 
was confining itself to leases of agricultural 
land. Even if it purported to include leases of 
non-agricultural lands the Amending Act can- 
not prevail over the provisions of Chap. V, T. P- 
Act so far as leases for non-agricultural pur- 
poses are concerned. 

(41) Therefore, I would take the view that if 
a Darchandnadar lease was made for agricul- 
tural purposes such a Darchandnadar may be 
a tenant within the meaning of the O. T. Act 
but if such lease is purely for non-agricultural 
purposes the Darchandnadar will not be a 
tenant under the O. T. Act & consequently will 
not be entitled to the special protection con- 
ferred by the two Amending Acts of 1946 & 
1947. 

(42) I have already referred to some pas- 
sages in the judgment of my learned brother 
Panigrahi J. with which with great respect, I 
am unable to agree. There are also some 
other passages with which I am constrained to 
express dissent though with great respect. In 
para 14 (Para 28 of this report) he has ob- 
served ! 

‘T can find no support either in the T. P. 
Act or in the Tenancy Act itself for the pro- 
position that the moment the lessee violates a 
provision of the lease he becomes a trespasser 
and ceases to be a tenant’*. 

So far as the tenants under the O. T .Act 
Were concerned, there was no doubt about the 
proposition that if a tenant of a non-transfer- 
able holding transfers his holding without the 
cot^nt of the landlord the transferee is a mere 
trespasser & the landlord could proceed to take 
possession of the holding as if it had been 
abandoned. Tliis proposition was well esta- 
blished by the various decisions under the old 
Bengal Tenancy Act & the O. T. Act & it is too 
late to doubt it. It would only quote the obser- 
vations in *Chintamonl v. Srlramchandra Kar’, 
air (21) 1934 Pat 422: (149 IC 805). 

“But !n this suit the landlord is not ejecting 
tta chandnadar, but the purchasers who are 
wSQMuieeiv, llie ground of the suit is that the 
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chandnadar has abandoned Ills tenancy, & that 
since his toiuincy was not transferable no 
tenancy now intervenes to prevent the laiidloid 
from re-entering into direct oeciipation of tlie 
lund". 

That the Legislature was fully aware of this 
right of the landlord to evict the transferee of 
a non-translcrable holding will be clear from a 
scrutiny of S. 31 B (1), O. T. Act as Amending 
Act of 1938. Prior to that amendment even 
occupancy holdings were not freely transfer- 
able unless the landlord's consent was obtained 
by payment of mutation-fee. That Act doubt- 
less abolished the payment of mutation-foe & 
dispensed witli the consent of the landlord. By 
S. 31 B the Legislature gave retrospective effect 
to that amendment in respect of unrecognised 
transfers that had taken place prior to the 
coming into force of that Act. In sub-s. (1> 
of S. 31 B the Legislature took away the right 
of the landlord to eject the pre-1938 transferee 
on the ground that he had not given his con- 
sent to the transfer. The implication of this 
section i5 obvious. But for the express provi- 
sion contained therein the landlord could have 
successfully instituted a suit for ejecting a 
pre-1938 transferee on the ground that he had 
not given his consent to such transfer. Thus 
apart from judicial decisions, there Is a clear 
statutory recognition of the position that in 
the eye of a landlord the transferee of a non- 
transferable tenancy under the O. T. Act is a 
mere trespasser & the landlord could success- 
fully bring a suit for his eviction unless of 
course it is barred by express satutory provi- 
sions or by custom. 

(43) At the end of para 13 (Para 27 of this 
report) of the judgment of my learned brother 
Panigrahi j. he has observed : 

“A Chandnadar is defined as including also 
the successor-in-interest of such a person. Suc- 
cession to a person is not the same thing as 
the successor-in-interest of that person. The 
latter expression would include an heir as well 
as a transferee. I am therefore inclined to 
think that a chandna right is transferable & 
a darchandna right is equally so in the absence 
of proof of a custom or usage or contract to 
the contrary”. 

Even if it be assumed that the expression 
‘successor-in-interest’ would include a transferee, 
the mere definition of a Chandnadar in S. 3 (3) 
as including his successor-in-interest does not 
necessarily make such a tenancy transferable. 
The transferability must depend on the other 
provisions of the O. T. Act & so far as a Chand- 
nadar is concerned the only other relevant pro- 
vision is sub-s. (2) of S. 236 which expressiy 
says that incidents of tenancy of a Chandnadar 
shall be regulated by local custom & usage. Mv 
learned brother Panigrahi J. has himself re- 
cognised transferability to be an incident of 
tenancy (Para 11, Para 25 of this report) h 
consequently the right of a Chandnadar to 
transfer his holding can arise only by proof 
of local custom or usage & it cannot be inferred 
from the definition contained in S. 3 (3), The 
danger of inferring transferability from the 
mere fact that the definition of a particular 
class of tenants is inclusive of his successor-in- 
interest will be apparent if the definition of the 
expression ‘raiyat’ in S. 5 (2), O. T. Act is 
scrutinised. In that sub-section a raiyat has 
been defined as Including his successor-in-in- 
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terest. But merely because of this definition it 
was never contended at any time that a raiyati 
interest was necessarily transferable. Such 
transferability was conferred only by the other 
sections of the Act such as Ss. 30 A & 31. The 
Legislature found it necessary to insert those 
sections by the Amending Act of 1938 (Orissa 
Act VIII (8) of 1938) because prior to the pass- 
ing of that Act a raiyati interest was not freely 
transferable notwithstanding the definition 
given in S. 5 (2). A similar definition of the 
word ‘raiyaf was given in the Bengal Tenancy 
Act when it was enacted in 1885. But it was 
never disputed that till the passing of the 
Amending Act of 1928 & the insertion of new 
sections (Ss. 26 to 26 J.) to that Act a raiyati 
interest was not transferable except on proof 
of custom. I must therefore with great res- 
pect, dissent from the view that merely be- 
cause the definition of a Chandnadar includes 
his successor-in-interest a chandna tenancy 
must be held to be transferable. 

(44) In para 17 (Para 31 Of this report) of his 
judgment, my learned brother Panigrahi J. 
seems to have cast on the pltf the burden of 
proving custom or usage entitling him to evict 
the applt. There is however no authority for 
such a proposition. The pltf is the Chandnadar 
landlord & it is well settled that in any suit 
brought by a landlord for eviction the burden, 
in the first instance rests on the landlord to 
prove his title as landlord but once this is either 
proved or admitted the burden shifts on the 
deft to show that his tenancy is not precarious 
but that it entitles him to continue in occupa- 
tion. This principle is based on several English 
decisions & also on ‘Nainapillai v. Ramanathan’, 
47 Mad 337 ; (AIR (11) 1924 PC 65) which 
have been referred to in the P. B. decision of 
the Patna H. C, reported in 'Johabaj Khan v, 
Sri Krishna De’, AIR (23) 1936 Pat 29; (15 
Pat 187 PB). In the present case the pltf’s 
position as Chandnadar is unchallenged. The 
plea taken by deft 1 was that the Darchand- 
nadar (deft 2) had a permanent right by virtue 
of long possession of over 40 yrs. No question 
of any transferable right of a Darchandnadar 
by custom or usage was even alleged. The 
trial Ct disbelieved the deft's story of posses- 
sion for more than 40 yrs. The burden of prov- 
ing non-evictability either on the ground of 
acquisition of permanent tenancy through pos- 
session over a long period or on the ground of 
custom or usage must obviously lie on the deft. 
It is true that in ‘Johab v. Sri Krishna*, 1936 
Pat 29 : (15 Pat 187 F B ) , the Pull Bench held 
that so far as chandna tenancy was concerned 
the burden of proof of custom of evictataility 
would shift on the landlord by virtue of the 
special implications arising out of S. 74, O. T. 
Act. But there is absolutely no justification or 
authority for extending this principle to a Dar- 
chandnadar much less to the lessee of a Dar- 
chandnadar. 

(By the Court) : In accordance with the 
majority view the order of the Ct Is that the 
2nd appeal is dismissed with costs. 

D. H. Appeal dismissed. 
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PULL BENCH 

RAY C. J., JAGANNADHADAS AND 
NARASIMHAM JJ. 

Bala Majhi, Appellant v. The State of Orissa, 
Respoiident. 

Criminal Appeal No. 26 of 1950, D/- 22-1-1951. 

(a) Criminal P. C. (1898), S. 164 — Non-com~ 
pliance with requirements laid down in /. L. A. 
1 Cuttack p. 207 at p. 218 — Effect. 

Per Full Bench, — The requirements of I. L. JB, 
1 Cuttack, p. 207 at p. 218 are not intended to 
be mandatory statutory requirements the non^ 
observance of which would by itself vHthout 
more, vitiate the admissibility of a confesswiu 
The said requirements are wholesome arid valu- 
able principles to be observed by a Mag tecardf 
ing a confession under S. 164, Cr. P. C. and a 
trial Ct which is called upon to decide whether 
the confession has been voluntarily made in 
order that it may be admissible, may consider 
the omission to put any of the questions indi- 
cated in that decision as relevant either on the 
admissibility of the confession or the weight to 
be attached to it. Moreover, the model ques- 
tions suggested in that decision are only illus- 
trative and by no means exhaustive and it is 
always open to a Mag to put such further ques- 
tions as the circumstances of each cose may re- 
quire so as to satisfy himself about the volun- 
tariness of the confession, (Paras 1, 19, 32) 

Anno: Or. P. C,, S. 164, N. 13. 

(b) Criminal P, C, (1898), Ss. 164 and 533 — 
Confession — Mode of recording — FotZure to 
record questions and answers — Effect. 

Per Full Bench. — The Mag recording a con- 
fession is bound to record every question put 
by him to the accused and every answer given 
by the accused to the same in order to satisfy 
himself that the confession to be made is volun- 
tary. If the questions have been put and ans- 
wered hut no record of it has been made, evi- 
dence can be given both of the factum of the 
questions and answers and of the contents of 
the same under S. 533, Cr. P. C, If the subs- 
tance of the actual questions and answers can 
be supplied by such evidence, that cures the 
defect completely, (Paras 1, 21, 22, 32) 

Anno: Cr, P. C., S. 164, N. 11; S. 533, N. 3 
and 9. 

(c) Criminal P. C. (1898), S. 164 (3) — Subs- 
tantial non-compliance of — Effect — Evidence 
Act, (1872), S. 26. 

Per Full Bench. — Where the requirements 
of S. 164 (3) have not been substantially com* 
plied with, what purports to be the confessional 
statement, cannot be treated as a validly re- 
corded confession under S, 164 which could be 
brought in under S. 26, Evidence Act, and it 
miLst, therefore, be disregarded. (Para 24) 

Where in fact there has been no adequate ex- 
planation or questioning by the Mag of the 
nature prescribed in S. 164 (3) before he starts 
recording the confession, his record of the con- 
fession cannot be said to be in substantial 
pliance with the requirements of S. 164 (3) ana 
no evidence ‘aliunde* -that the confession 
in fact voluntarily made would be admissibic- 
Such a confession vitiated by substantial .no^ 
compliance, with the provisions of S, 164 
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4t w&t « valid record of the confession and 
'mmtmt, therefore, be made use of under S. 26\ 
JM Ae hoe Act. There is thus no scope for in- 
'VOfttiiff either of S. 2!J, i?i' it/ tvicc Act or 

S, S3J, CrL J*, C. to cure such defect. 

(Paras 1, 26, 32) 

Aim: Ci\ P. C., S. 164, N. 13, 14 and 15. 

(d) Cnmijiai P. C. (169S) Ss. 164 and 533 — 
^COnfessiOTi — A(i»iissil>i/if 2 / — Test — l^vidcnce 

Act {1S72> S. 24. 

JDi^a <jwr Ray C. J.). — I)i considering the 
admissibility of a co«/ei'sio?i, there is a svnplc 
test which can a/ira^5 i?e cm ployed. The Ct 
wSU address itself to the question ' Is it proueci 
edfintuLtively by the prosecution that the con- 
Jesskm was free and voluntary?" that it ivas 
not preceded by any inducement, threat, or pro- 
mise held out by a person in authority; if so, 
whether the effect of such inducement, threat. 
or promise had clearly been removed before the 
atatement was made, hi that case and that 
cose alone, the evidence of that s/ate7;ie?it is 
admissible. The burden of proof always lies 
upon the prosecutiori. It is a mistaken notion 
to hold that co7i/essio7is are received i?i evi- 
dence or rejected as i7iad?7iissit)/e upOTi consi- 
deration whether they are or are not entitled 
to credit. A free and voluntary confession de- 
serves the highest credit, because it is pre- 
sumed to flow from the strongest sense of gmit. 
It is, therefore, that a confession forced from 
rthe mind by flattery of hope, or torture of fear 
■comes tR so questionable s7iape, when it is to 
be considered as an evidence of guilt, that no 
-credit ought to be given to it; and, therefore, 
-tt is rejected. (Paras 6 and 7) 

(Per Das J.). — Section 164, Cr. P. C. 

• cannot, he read as though the Magisirate’s 
iurisdxctwn to record a confession depends on 
positive proof before him of its voluntary cha- 
racter. The Mag, in the circumsiaTzees in which 
he would at the time be placed, can only make 
^ reasonable enquiry, but must come to a well- 
prounded belief judicially and on a judicial 
approach. The Legislature has provided that 
and alone as sufficient for initial admissibility 
of a judicial confession trusting to experienced 
Mag to whom alone the function is by law en~ 
"trusted to discharge their prescribed duty in 
this behalf properly and responsib/p. But this 
-is not to say that the trial Ct is relieved of its 
duty under S. 24, Evidence Act to exclude the 
sxnfession if it finds it irrelevant even after 
tt is aUo wed to go in under S. 164, Cr P. C. 

(Para 35) 

Anno: Cr. P. C., S. 533, N. 2; Evi. Act, 

"8. M, N. I, 

(c> Criminal P. C. (1898) S. 164 — Scope 
ond Object. 

IHeta (Per Ray C. J,). — The language of S. 
164 leaves it optional to the Mag to record 
the ooir/esston. or not as he thinks fit; but if 
ftc proceeds to record, he is bound to do so in 
■'the fuanner laid down in the section in as faith- 
./ttl a manner as possible so as to guarantee 
~ths result aimed at by such record, 
■ob. (i> fidelity of faithful reproduction 
'*"01 the statement, (iO spontaneity of the making 
' tj^breo/; (iii) awareness in the accused's mind 
• of the risfc thot he has to incur in case he 
wwhes a confessional statement in relation to 

chorge in which he has been arraigned and 
~ «ldsf^, Cto) a sense of safety from the risk, 
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physical or mental, if any. consequent upon his 
refusal to make one. The intendment of the 
requirement under S. 164. Cr. P. c. is clearly for 
the removal of the impressions referred to in 
S. 24. Evidence Act. (Pare 9) 

Anno : Cr. P. C., S. 164, N. 2. 

(/) Cri}ninal P. C. (1S9S), S. 533 — "Nolwith- 
stauding anything contained in S. 91, Evidence 
Act." 

Dicta (Per Ray C.J.). — Section 533, Cr.p.C. 
furnishes an cMcc-p£io/i to S. 91. Evidence Act. in 
allowing oral evidence to prove that the accused 
person duly made the statement 7't’cordcf/. The 
words "duly made" correlates to "duty taken" 
in the latter part of S. 80, Evidence Act. A 
confession is presumed u?idcr S. SO, to have been 
duly taken wlioi it appears from the docu- 
ment produced in ijroof that it teas take7i in 
accordance with law. The slatetfient therefore 
is said to be duly 7nade or duly taken provided 
the state of things insisted tipon in S. 164, 
Cr. P. C. as conditions precedent and subse- 
quent to its rccordiiig ivas brought into exist- 
ence; or, ill o£/ier words, the fit state of the 
accused's mind was either produced or assured 
by the questioning. The oral evidence that is 
permissible in S. 533 is exclusively confmed to 
tne proof thereof. 

Hence any evidence other than the evidence 
of strict and substantial compliance with the 
provisions of S. 164 shall not make the recorded 
s£a£e77ie7i£ acf/7iissiti/e in evidence. 

(Paras 11 and 12) 
Anno: Cr. P. C., S. 533, N. 7. 

IJ. C. Misra, for Applt — Govt Advocate, 
for Resp; M. S. Mohanty as amicus curide. 

RAY, C. J : I have had the opportunity &i 
privilege of reading the judgment prepared by 
my learned brother Narasimham, J. I am in 
entire agreement with him as to the answers 
proposed therein & associate myself with all 
the reasons adduced in support thereof. I also 
agree with the order of conviction & sentence’ 
proposed 

(2) In view, however, of the practical impor- 
tance of the question posed to standardisation 
& stabilisation of this branch of law in this 
State, I propose to add, as given below, some 
further reasons for my agreement with him. I 
have, since, seen the judgment proposed by my 
learned brother Das, J. He agrees with ans- 
wers proposed. ‘He, however, has added some 
further reasons not for the purpose of rein- 
forcing the correctness of the answers but for 
a different purpose. It seems he should approach 
the question with a leaning towards admissi- 
bility of a confession as a rule leaving it to 
the accused to be bound thereby to establish 
the exception by proof of circumstances that 
would impair its testimonial trustworthiness. 
This approach, if correct, (with which I do not 
agree) will seldom make any difference in the 
practical application thereof, provided the legal 
safeguards are not disregarded. In criminal 
law, the accused is entitled to keep mum cast- 
ing the entire burden on the prosecution to 
prove his guilt, & that by legally admissible 
mode of proof. Tlie further reasons that I wish 
to add will appear from the following paras: 

(3) Before grappling with the problem, in its 
dlrecD oearing on the section, l should like ta 
treat the following as the background in which 
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tbR proposition has to be considered. “Judi- 
cial confession’' have been authoritatively 
defined to mean “pleas of guilt on aiTaign- 
ment if made freely by a person in a fit state 
to plead’’. The emphasis is on the words under- 
lined (here in inverted commas). These epi- 
thets refer to the state of mind of the accused. 

(4) "Extra-judicial confessions" have also 
•Imilarly been defined to mean 

“a free & voluntary confession of guilt made 
oy a person accused of a crime, in the course 
of conversation with persons other than a Judge 
or Mag seised of the charge against him". 

“The testimonial trustworthiness of the con- 
fession” in one case, or, the other, is based 
upon the presumption that, as a free agent, 
no man would make a confession against him- 
§e\f if the facts confessed were not true. The 
law, in all ages, & all times, makes a dis- 
crimination in favour of judicial confessions 
against extra-judicial ones. With regard to 
extra- judiical confessions, Blackstone, J. ob- 
lerved : 

“Even in cases of felony at common law, they 
lire the weakest & most suspicious of all testi- 
mony, very liable to be obtained by artifice, 
false hopes, promises of favour, or menaces, 
leldom remembered accurately, or reported with 
precision, & incapable in their nature of being 
disproved by other negative evidence”. 

In this view of the matter, more reliance has 
Always been placed upon a confession reduced 
Into writing either by the prisoner or by some- 
one else & read over to him if it be clearly 
shown that the confession was a spontaneous 
b voluntary act of the prisoner. Such a record 
of confession is always entitled to great weight 
it consideration. When a confession is proved 
by a witness, it rests upon his capability of 
understanding what was said by the prisoner, 
his competency to remember the very words 
used, & his fidelity & accuracy in relating them 
lo Ct, & should all be received with very great 
caution; because, besides the danger of mis- 
take. from the misapprehension of witnesses, 
the misuse of words, the failure of the party 
to express his own meaning, & the infirmity of 
memory, it should be borne in mind that the 
min d of the accused is oppressed by the cala- 
mity of his situation & that he is often in- 
fluenced by motives of hope, or fear to make 
an untrue confession. It should aJways be 
borne in mind that the zeal, which generaUy 
prevails to detect offenders, fif the strong dis- 
position in the person eng^ed in the pursuit 
of evidence to rely on slight grounds of sus- 
picion, all tend to impair the value of such 
• confessions. 

(5) Baron Parke said : 

“Too great a weight ought not to be attached 
40 evidence of what a party has been supposed 
to have said; as it very frequently happens, 
not only that the witness has misunderstood 
what the party has said, but that by uninten- 
tionally altering a few of the expressions really 
used, he gives an effect to the statement com- 
pletely at variance with what the party really 
did say”. 

The emphasis Is upon the words underlined 
(here in inverted commas). 

(6) In considering the admissibility of a con- 
fession, there is a simple test which can always 
be employed. The Ct will address itself to 
Uie question “Is it proved affirmatively by the 


prosecution that the confession was free ft vtHniij} 
tai’y?”, that it was not preceded by any Iv 
du cement, threat ,or promise held out by a 
person in authority: if so, whether the elleoi 
of such inducement, threat, or promise bafl 
clearly been removed before the settlem^t waft 
made. In that case & that case alone, tbft 
evidence of that statement is admissible. Ibft 
burden of proof always lies upon the proeecor 
tion. 

(7) It is a mistaken notion to hold that coOp 
fessions are received in evidence or rejected ai 
inadmissible upon consideration whether ttwy 
are or are not entitled to credit. A free ft 
voluntary confession deserves the highest credtt^ 
because it is presumed to flow from the straw- 
est sense of guilt. It is, therefore, that a cow* 
fession forced from the mind by flattery of 
hope, or torture of fear comes in so qiw 
tionable shape, when it is to be considcrjjfl '■•I 
an evidence of guUt, that no credit ought' tof 
be given to it; &. therefore, it is, rejected. -r-| 
(‘R. V. WarickshaU’, (1783) I Leach 263; (IW 
ER (234). 

(8) Spontaneity & faithful reproduction aift 
the two vital needs in determination of adK 
missibility of confession, & they have been snlk 
ciently well-impressed upon the statutory gat» 
visions in relation to them. Section 24, Bfl* 
dence Act, rules out confessions caiised by to* 
ducement, threat, or promise as irrelevant to 
a Cri proceeding. Section 25 rules it out flO 
the simple ground that it is made to a poUoft 
officer by a person accused of any offence. Tbft 
police officer is a person in authority wltbto 
the meaning of S. 24 & he is the person to 
whom is attributed the greatest zeal to detftci 
the offence, & who is likely to exaggerate eveiy 
ground of suspicion into proof. It is not to 
much from consideration of credit as from OOID* 
sideration of public policy that law dedarifift ft 
confession made to a police officer as irrelevant 
Section 26 deals with confession made not to 
police officer but to any other person including 
a Mag when made while the person maWiW 
it is in the custody of a police officer. Tlilft 
provision is based upon a consideratio n tf 
abundant caution. Its enactment proceeds traa 
a well conjectured suspicion that a conftoBtoft 
made in those circumstances if not ma de to 
the immediate presence of a Mag, have llowto 
either from the flattery of hope, or twture to 
any fear. In such cases, the presumption tt y 
a free & voluntary confession flows from tbft 
strongest sense of guilt is ruled out. The b®* 
ceptional factor of the presence of a Mag, wly 
a person confessing is in police custody Ja MN 
sisted upon for the reason that it may dlflPB* 
the extraneous influence that might he 

wise conjectured to haye overcome his mtiwb 
This section, at any rate, is clear that It mto 
cover a case of confessional statement being maoft 
to a Mag or any other person in the 
diate presence of Mag. We are here concenito 
with a confession made to Mag. Section 7m 
standing by itself, would not require the Mag ito 
ferred to therein being one specially ahtito 
rised in that behalf nor that he should recoto 
it. But. this section, however, cannot to 
stripped off from the context of S. SIS, Wftjto 
Insists upon the freedom of the accused’s mBO 
from the impressions caused by any suc h to 
ducement, threat, or promise, as are reicnft» 
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to In S. 24. Suppose there Is a case In which, 
a man In police custody making a confession 
in tile immediate presence of a Mag & to the 
Mag is Considered to have been still under the 
Impressions that invalidate a confession with- 
in the purview of S, 24; it cannot be held 
relevant notwithstanding the provisions of S. 
28. In Ori P. C., therefore, a machinery has 
been provided for the recording of such con- 
fession by a Mag in a particular manner. To 
a keen observer, it will be clear that all the 
requirements, the performance whereof, or the 
compliance wherewith have been provided for 
in the matter of recording, are intended to 
secure (i) spontaneous & voluntary character 
of the statement, that is, freedom from im- 
pressions supposed to have been caused in the 
prisoner’s mind due to inducement, threat, or 
promise: (ii) faithful recording of the state- 
ment actually made by him — in this connec- 
. tion, I should advert to the caution given by 
some eminent Judges that any unintentional 
alteration of the words used by the prisoner 
may make the statement mean variantly from 
what was actually said; & (iii) that, besides 
the impressions caused by threat, inducement, 
or promise from a person in authority, the 
prisoner should not also be overcome with any 
influence on his mind flowing from a consi- 
deration that he can with immunity make a 
statement in order to escape from the irksome 
custody or from the constant annoyance of in- 
terrogators or from any other similar cause. 
Hence the requirement of cautioning the ac- 
cused before he is asked to make a statement. 
This cautioning may, be & probably is, a 
matter of public policy when a man in autho- 
rity is responsible for taking the confession 
for the purpose of recording. Section 29 pro- 
vides that a confession does not become irre- 
levant merely because, ‘inter alia’, he was not 
warned that he was not bound to make such 
confession & that evidence of it might be given 
against him. Even if S. 29, Evidence Act & 
S. 164 Cr, P. C, are deemed to be covering the 
selfsame field, there is no direct impact of one 
against the other in relation to this point; but 
however, the Legislature intends, & that in the 
plainest possible expression, that when a Mag 
proceeds to record a confession he must observe 
this mandatory provision for the purpose of 
having a valid record* 

(9) I consider it a tragic ingenuity that it 
should at all be advanced seriously as a con- 
tention that in view of S. 29, Evidence Act, a 
Mag can deliberately infract the caution pro^ 
vision in S. 164 & the questioning provision 
In the selfsame section & leave a bare & nude 
record for the purpose of being used against 
the accused, as a binding proof of a character 
deservtog the highest credit. A case may happen 
when an accused is produced before a Mag 
who may ask him to make his statement &s 
listen to what he says & omit to make a record. 
It appears from S. 164 (1) that a Mag has a 
discretion to record the statement. He may 
exercise his discretion at his option. The lan- 
guage of the section leaves it optional to the 
Mag to record the confession or not as he 
thinks flit; but if he proceeds to record, he is 
Ijound to do so in the manner laid down in 
the section. It Is clear, therefore, that in the 
situation envisaged in the section, that is, when 
a confession Is made to him In the course of 
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an investigation under Chap. XIV, Cr, P. C., or 
at any l.iinc before Uio commencement of an 
enquiry, or trial, he is bound to observe the 
provisions of the section in as laitliful a man- 
ner as possible so as to guarantee the result 
aimed at by such record, viz., (i) fidelity of: 
faithful reproduction of the statement, (ii) 
.spontaneity of the making thereof; (iii) aware- 
ness in the accused's mind of the risk that 
he has to incur in case he makes a confe.s- 
sional statement in relation to the charge in 
which he has been arraigned, & lastly, (iv) a 
sense of safety from the risk, physical or 
mental, if any, consequent upon his refusal to 
make one. The law requires the Qutie.s cast 
upon a Mag to be performed in a judicial 
manner, & that is why it picks & chooses par- 
ticular classes of Mags for the task. The 
strictness or the laxity with which the provi- 
sions of the section should be observed must 
be commensurate with the achievement of the 
result aimed at. The intendment of the re- 
quirenient under S. 164, Cr. P. C. is clearlyi 
for the removal of the impressions referred to 
in S. 24, Evidence Act. I would quote a pas- 1 
sage from Woodroffe’s Law of Evidence (com-' 
mentary to S. 28). The learned author says: 

"This section forms an exception to the law 
provided by the twenty-fourth section, & as a 
qualification of that section should be read 
together with it. The impression caused by the 
inducement may have been removed by mere 
lapse of time, or by an intervening act, such 
as, a caution given by some person of superior 
authority, to the person holding out the induce- 
ment. An inducement may continue to 
operate on a man’s mind for a considerable 
time after it was uttered; but, on the other 
hand ,it may be altogether removed by subse- 
quent statements which precede the confession, 
& which clearly inform the deft that he must 
expect no temporal advantage from making one. 
Thus where a Mag had told a prisoner that 
if the latter would confess he would use his 
influence to obtain a pardon for him, & had 
afterwards received a letter from the Secre- 
tary of State refusing the pardon, which letter 
the Mag communicated to the prisoner; a con- 
fession subsequently made was held to be ad- 
missible. It is for the Ct to decide under all 
the circumstances of the particular case whe- 
ther the improper influence was totally done 
away with before the confession was made". 

From this follows the necessity of giving the 
prisoner sufficient time for reflection & guard- 
ing against his being influenced by the police 
so as to ensure that no police was present at 
the time of taking the confession though ac- 
cording to S. 26, the Mag’s immediate presence 
is enough to destroy the polluting effect of the 
presence of a police officer. 

(10) Section 533, Cr. P. C., on its very face, 
bears the impress that the defects, that are 
cured by compliance with its provisions, are not 
matters of substance but of form. If the mat- 
ters of substance were to be cured, S. 164 will 
be reduced to nothingness. The section, broadly 
speaking, may be divided into two material 
parts — one defines its field of operation, that 
Is, in what circumstances it comes into play, 

& the other prescribes what is the achievement 
it aims at. 

(11) It comes Into operation or application 
when a confession recorded or purported to be 
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recorded under S. 164 read with S. 364 is ten- 
dered or has been received in evidence. The 
result intended for is that the recorded state- 
ment or conlessioii shall be admitted into evi- 
dence notwithstanding anything contained in 
the Evidence Act. 1872, (S. 91), but always sub- 
iect to the consideration that the error, if any, 
iia.s not injured the accused in his defence on 
the merits. “Notwithstanding anything con- 
tained in S. 91, Evidence Act” is the key to 
its interpretation. According to S. 91, in all 
case.s in which any matter is required by law 
to be reduced to the fonn of document, no evi- 
dence shall be given in proof of such matter 
oxcept the document itself or the ‘secondary 
evidence' of its contents. The law that requires 
that the matter, namely, confession or other 
statement of an accused made in specified cir- 
cumstances shall be reduced to the form of a 
document is contained in Ss. 164 & 364, Cr. 
P. C. Reading the two sections together, it is 
clear that whatever is to precede & to succeed 
the actual recording of the confessional state- 
ment are also to be incorporated in the docu- 
ment. According to S. 364, whenever the 
accused is examined by any Mag,... .the whole 
of such examination including every question 
put to him & every answer given by him shall 
be recorded in full in the language in which he 
is examined. According to S. 164, the accused’s 
confessions shall be recorded & signed in the 
manner provided for in S. 364. Before the con- 
fession is recorded the Mag shall caution him 
iz shall question him in order to satisfy himself 
that the confessions were made voluntarily. The 
questioning amounts to examining the accused. 
This examination too shall be recorded in the 
form of questions & answers in the language 
in which they are put & given. With regard 
to cautioning, the Mag has to say in his memo- 
randum, that he has complied with it. 
Addressing oneself to S. 91, it would be plain 
that the record should be received as the sole 
evidence in proof of the confession. The re- 
quirements that would make the confession 
trustworthy & receivable are of as much impor- 
tance as the actual confessional statement it- 
.self. Both are required to be proved & must 
be proved by production of the record. Section 
533, as to its bearing, has to be understood 
in this setting. That section furn^hes an 
exception to S. 91 in allowing oral evidence to 
prove that the accused person duly made the 
statement recorded. The words "duly made 
i correlates to "duly taken" in the latter part of 
S. 80, Evidence Act. A confession is presumed 
under S. 80, to have been duly taken when it 
appears from the document produced in proof 
that it was taken in accordance with law. The 
statement therefore is said to be duly made 
or duly taken provided the state of things in- 
sisted upon in S. 164 as conditions precedent 
& subsequent to its recording was brought into 
existence; or, in other words, the fit state of 
the accused’s mind was either produced or 
assured by the questioning. Tire oral evidence 
that is pei-missible in S. 533 is exclusively con- 
fined to the proof thereof. The section provides : 

' “ It (the Court before which the con- 

fession recorded or purported to be recorded 
under S. 164 or S. 364 is tendered in evidence 
or has been received in evidence) shall take 
evidence that such person ‘duly made’ the 
statement recorded 


The evidence, therefore, will be, by way of 
.supplementing the deficient record, that all the 
mandatory provisions of S. 164, such as, cau- 
tioning, questioning, making of the Aatement 
in the Mag’s immediate presence, & its having 
been read out or explained to him & ac- 
knowledging the same to be the faithful 
record of the statement made, have in fact, 
been complied with though there may be some 
lacuna in their incorporation into the docu- 
ment. This leaves no manner of doubt that 
the oral evidence should be addressed to prove 
what should otherwise have been proved by 
the record had the provisions of either of the 
Ss. 164 & 364 been fully complied with. This 
could never be a matter of substance, but must 
be a matter of form, viz,, that there has been 
actual compliance with the provisions in the 
Mag’s performance of his duty, but there are 
deficiencies or non-observance in relation to 
reducing the same into writing. 

(12) It is sought to be contended that S. 
5(33 will permit production of oral evidence 
in proof of voluntary making of the statement 
independently of or otheiTvise than by compli- 
ance with the provisions of S. 164, This con- 
tention tantaraounts to say that suppose a 
Mag has not cautioned nor questioned nor 
taken any steps to see that the impression of 
undue influences on the accused’s mind have 
fully been removed at the time the accused 
made the statement, the recorded confession 
shall still be admitted into evidence if the Ct, 
before whom it is tendered, is otherwise satis- 
fied by evidence adduced before it that the ac- 
cused made the statement voluntarily. This 
sort of satisfaction, to my mind, appears to be 
physically incapable of production. The law 
requires that at the particular moment when 
the accused made the statement he should be 
free from the bias of any undue influence & 
inducement on his mind by extraneous agen- 
cies, such as, inducement, threat, or promise 
from a person in authority. How could any 
evidence as to his previous state of mind re- 
place the evidence as to his state of mind at 
the time he made the statement ? Such evi- 
dence should be simply irrelevant for the pur- 
pose. Hence It is my conclusion that any evi- 
dence other than the evidence of strict & sub^ 
tantial compliance with the provisions of S. 164 
shall not make the recorded statement admis- 
sible in evidence. Of the confession, m^e to 
a Mag in the course of investigation or 'there- 
after before the commencement of enquiry or 
trial, the record by the Mag under S. ^64 " 
the sole evidence. The question 3, in my 
ment, has to be answered accordingly. 
view is sufiBciently borne out by the ‘dicta’ m 
the decision in ‘Nazir Ahmed v. King EnaP®' 
ror’, AIR. (23) 1936 PC 253: (37 CrLJ 897) 
being pushed to Its logical deductions. Sec- 
tion 29 contains a residuary provision of 
tlve character. It is codification of Engu^ 
law instances of what do not amount ^ 
ducement, threat, or promise though they 
appear to be on its border land. It 
touch the fringe of the question what pollut^ 
a confession. It is dangerous to admit inw 
evidence confessions about which you are no 
sure of their freedom from such pollution 
affects their spontaneity I would here i^otea 
passage from Greenleaf on Evidence P- ^ ^ 
(borrowed from Russel on Crime, p. 1999) • 
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*The difficulty experienced in this matter 
seems to have arisen from the endeavour to 
define & settle, as a rule of law. the facts & 
circumstances which shall be darned in all 
cases to have influenced the mind of the pri- 
soner in making the confession. In regard to 
persons in authority there is not much room to 
doubt public policy, also, requires the exclusion 
of confession obtained by means of induce- 
ments held out by such persons. Yet even 
here the age, experience, intelligence & cons- 
titution, both physical & mental of prisoners 
are so various, & the power of perfonnance 
so different in the different persons promising, 
and under different circumstances of the pro- 
secution, that the rule will necessarily some- 
times fail of meeting the truth of the case. 
But as it is thought to succeed in a large 
majority of cases, it is wisely adopted, as a 
rule of law applicable to them all. Promises & 
threats by private persons, however, not being 
found so uniform in their operation, 
perhaps may, with more propriety, be treated 
as mixed questions^ of law & fact; the princi- 
ple of law that the confession must be volun- 
tary being strictly adhered to, & the question 
whether the promises or threats of the private 
individuals who employed them were sufficient 
to overcome the mind of the prisoner, being 
left in the discretion . of the Judge under the 
circumstances of the case”. 

This passage would, I think, go a great length 
to bring into relief & help clear visualisation of 
the meaning of S. 29. It can have no reference 
to the act or omission of a person in authority 
in the matter of extracting admission of guilt 
from a person arraigned in a criminal charge. 
Accused's pleading in a trial stands on a diffe- 
rent footing, viz., his statement under S. 342 
examination. It is the pleading of a party, & 
distinct from his previous statement tendered 
in evidence against him & his plea of innocence 
if taken, during trial. , 

(13) Section 29, Evidence Act does not, in its 
practical application, come in conflict with the 
operation of S. 164, Cr. P. C. In this connec- 
tion, I would invite attention to two very 
recent judgments of the Madras & Bombay 
H. Cs. viz., ‘Karunathambi Subramania Goun- 
dar V. State’, (1950 1 ML J 659 at p. 662: (AIR 
(37) 1950 Mad 579: 51 Cr L J 1047) & ‘Bhim- 
appa Saibanna v. Emperor', AIR (32) 1945 
Bom 484: (47 Cr L J 252) respectively. With 
great respect, I am in perfect agreement with 
them. 

(14) Mr. M. S. Mohanty, a learned counsel 
of this Bar, took leave of the Ct to make some 
submissions in view of the public importance of 
the question. In his illuminating^ arguments, 
he traced the genesis of the principle govern- 
ing the admissibility & user of confessions or 
confessional statements of an accused. He in- 
vited our attention to the former Criminal Pro- 
cedure Codes of 1872 8 e 1882 for the purpose 
Of comparing or contrasting the language em- 
ployed in the corresponding sections thereof, 
viz., Ss. 122 & 164 respectively with that of S. 
184 of the present Code. He also invited our 
attention to the dispatch of the Govt of India 
to the Secretary of State, dated, 24-7-1913, re- 
pmddced In the Gazette of India, dated, 7-2- 
1914 / ^ 0 ? the purpose of emphasising that the 
basj^fi^tiirement of the voluntary character 

confession had international importance 


& had reference to the fundamental hunmn 
right — that an accused should be tried in an 
atmosphere free from prejudice & should not 
be put under compulsion of any form what- 
soever to make statements incriminating him- 
self. Ho also rol'errcd to Stephen’s Digest-Arts. 
24 & 27; Taylor’s Evidence, Wigniore on Evi- 
dence Vol. Ill, Arts. 816. 822, 825. 626, 642 & 
843; Willis on ConstiUitional Law pp. 515 & 
521; Stone's Province & Function of Law, p. 
510 dealing with immunity of will & nine lion 
of mind; & Cooley’s Constitutional Limitations 
Vol. I. I have carefully considered all these 
references, & I am fully salisfied that even the 
slightest stress of compulsion, exercised in any 
of the remotest possible manner continuing 
working upon the mind of the prisoner would 
vitiate the testimonial trustworthiness 01 his 
confession, & that in every civilised country 
freedom from compulsion on the accused's 
mind has always been insisted upon as the 
basic requirement, before it could be thought of 
as evidence to implicate the accused. I would 
rest content with referring to a few passages 
cited by him from Cooley’s Constitutional 
Limitations, 8th Edn., Vol. I., Chap X, “Pro- 
tection to Personal Liberty”, P. 651 et set}., 

“It is the law in same States t United States 
of America), when a person is' charged with 
crime & is brought before an examining Mag 
he may also make a statement concern- 
ing the transaction charged against him, & 
that this may be used against him on the trial 
if supposed to have a tendency to establish 
guilt. But the prisoner is to be first cautioned 
that he is under no obligation to ansiver any 
question put to him unless he chooses that 
whatever he says & does must be entirely 
voluntai'y. ‘He is also to be allowed the pre- 
sence & advice of counsel & if_ that privilege 
is denied to him it may be sufficient reason for 
discrediting any damaging statement he may 
have made’ — (652). The portions underlined 
(here in inverted commas) have no counter- 
part in the law of this country But to 

make it admissible in any case it ought to 
appear that it was made voluntarily, that no 
motives of hope or tear weie employed to in- 
duce the accused to confess — (652) 

Under the excitement of a charge of crime, 
coolness & self-possession are to be looked for 
iu very few persons; & however strongly we 
may reason with ourselves that no one will 
confess a heinous offence of which he is not 
guilty, the records of Cr Cts bear abundant 
testimony to the contrary — (653)”. 

He also referred to Arts 20 & 21, Const Ind. 
These Articles cannot be ruled out as wholly 
irrelevant to the question, at issue. As at pre- 
sent advised, I would refrain from expressing 
any opinion whatsoever in relation thereto. In 
my individual judgment, the Ct’s time has been 
vei’y usefully employed in listening to his argu- 
ments. To me personally, it has been reassur- 
ing as to such of my views on the subject as 
have been elaborately exposed in my judgment, 
as a Judge of the Patna H. C., reported in 
Emperor v. Jamuna Singh’, AIR (34) 1947 
Pat 305; (25 Pat 612). 

(15) The learned Govt Advocate, unaffected 
by any consideration of sponsoring one view 
or the contrary placed all the authorities of 
the Indian H. Cts bearing upon the subject 
upto-date. The cases of particular importance, 
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with reference to the question before us, the 
difficulty wherein arose from the apparently 
conflicting provisions of S. 29, Evidence Act, 
& S. 164, Cr. P. C., were the very recent deci- 
sions of boLli Madras & Bombay H. Cts, already 
referred to. 

(16) I will close, after observing a few words, 
with regard to what ‘substantial compliance 
with the provisions of’ S. 164, Cr. P. C., as is 
insisted upon in the ’ judgment of my learned 
brother Nax'asimham, J., means. By citing 
an illustration as to how, without any direct 
efforts of tampering, proceeding from the in- 
vestigating police officer, or any other person in 
authority, sufficient affectation can be caused, 
proceeding as it were from inducement, threat, 
or promise. In the case of ‘Amons v. State’, 
(80 Miss 592) S. C. of Mississippi, 1902 (vide 
Wigmore on Select Cases on Evidence, p. 392), 
the Chief of police testified that the accused 
made to him a free & voluntary statement (for 
the purpose of receiving or recording a confes- 
sional statement — the police of that country 
enjoys the same privileges as a Mag does under 
the Indian Evidence Act or Cri. P. C.). The 
circumstances under which he made it were 
these : 

"There was what was known as a 'sweat- 
box' in the place of confinement. This was 
an apartment about five or six feet one way 
& about eight feet another The pri- 

soner was allowed no communication whatever 
with human beings. Occasionally the officer, 
who had put him there, would appear, & in- 
terrogate him about the crime charged against 
him. To the credit of our advanced civilisa- 
tion &. humanity it must be said that neither 
the thumbscrew nor the wooden boot was used 
to extort a confession. The efficacy of the 

sweat-box was the sole reliance This 

circumstance, even after several days of obsti- 
nate denial, makes the prisoner make a con- 
fession. The officer, to his credit, says he did 
not threaten his prisoner, that he held out 
no reward to him, & did not coerce him. 
Everything was ‘free & voluntary. He was per- 
fectly honest & frank in his testimony, (sic) 
this officer was. He was intelligent, & well up 
in the law as applied to such cases, & nothing 
would have tempted him, we assume, to violate 
any technical requirement of a valid confes- 
sion on threats, no hope of reward, no assur- 
ance that it would be better for the prisonCT 
to confess. He did tell him, however, ‘that 
it would be best for him to do what was right’, 
& that it ‘would be better for him to tell the 
truth’. In fact, this was the general custom 
in the moral treatment of these sweat-box 
patients, since this officer says, ‘I always tell 
them it would be better for them to tell the 
truth, but never hold out any inducement to 
them’. He says, in regard to the patient, 
Ammons, "went to see this boy every day, St 
talked to him about the case, & told him it 
would be better for him to tell the truth; tell 
everything he knew about the case." 

Per Calhoon, J, — held; 

"The confession w? . not competent to be 
received as evidence. Defendant, unless de- 
mented. understood that the statement wanted 
was confess’On, St that this only meant release 
from this ' lack hole of Calcutta’. Such pro- 
ceedings as tuis record discloses, cannot be too 
strongly denounced. They violate every prin- 
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ciple of law, reason, humanity, & personal 
right. They restore the barbarity of ancient 
and medieval methods. They obstruct, instead 
of advance, ^the proper ascertainment of truth. 
It is far from the duty of an officer to extort 
confession by punishment. On the contrary, 
he should warn his prisoner that every state- 
ment he may choose to make may be used 
against him on his trial.” 

(17) Though we have not sweat-boxes lite- 
rally for the use of the police, but the practice 
of hand-cuffing, roping, & chaining them, 
making them walk from place to place, con- 
fining them in the police lock-ups, & inter- 
rogating them from time to time without either 
threatening, or inducing, or promising any 
favour for extraction of confession would 
amount to imposition of sufficient pressure to 
impair the mental equilibrium of the prisoner. 
Instances are ample that the prisoner, antici- 
pating what was wanted of him, would make 
a confession in order to escape from the tor- 
ture. The Mag who has the judicial task of 
recording the confession should keep this iu 
mind & see that he, by his questioning, caution- 
ing, & otherwise fulfilling the conditions pre- 
requisite to such recording under the law, has 
assured himself that he has been able to obli- 
terate the effects thereof from the prisoner's 
mind so that the statement made by him can 
deserve the name of 'a free & voluntary con- 
fessional statement’. 

(18) NARASIMHAM J: The three questions 
of law referred for the decision of the Full 
Bench are : 

(1) Is the confession of an accused taken 
imder S. 164, Cr. P. C. to be ruled out as not 
being voluntary & therefore inadmissible 
merely for non-compliance with any of the re- 
quirements laid down in (iv) & (v) at p. 218 
of ILR (1949) 1 Cut 207: (AIR (36) 1949 
Orissa 67: 51 CrLJ 72, Guru Baru Praja v. 
The King). 

(2) Is the Mag recording a confessional 
statement under S. 164, Cr. P. O. bound to 
ji'ecord all the questions put by him to 
accused & the answers given, to satisfy him- 
self that the confession to be made is volun- 
tary if so, what is the effect of the non- 
recording of the same? 

(3) Does non-compliance with the provi- 
sions of S. 164 (3), Cr. P, c. by the Mag when 
recording a confessional statement render the 
same a nullity or inadmissible, if there Is satis- 
factory evidence, 'aliunde*, before the Ct that 
the confessional statement was voluntarily 
made? 

(19) As regards question (1), there can be 
no doubt that the requirements of ‘Guru Baru 
Praia v. The King’, ILR (1949) 1 Cut 207 at 
p. 218: (AIR (36) 1949 Orissa 67: 51 CrLJ 
72) are not intended to be mandatory statu- 
tory requirements the non-observance of which 
would by itself without more vitiate the admiSf* 
sibility of a confession. The said requirements 
are wholesome & valuable principles to be ob- 
served by a Mag recording a confession under 
S. 164, Cr. P. C. & a trial Ct which is caUed 
upon to decide whether the confession has be^ 
voluntarily made in order that It may be ad- 
missible may consider the omission to put any 
of the questions indicated in that dec^ion as 
relevant either on the admissibility of the con- 
fession or the weight to be attached to it* 
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Mmoifer, the model questiotis suggested in that 
iflflrtb***** are only Illustrative & by no means 
WhanaMve 4t It Is always open to a Mng to 
Ipnt such further questions us the circums- 
■Does of each case may require so ns to satisiy 
KiiMrff about Uie voluntariness ot the coul’es' 


.(Ml As regaixls question (2). S. 164 Cr. 
P, O. says tliat a confession shall be recorded 
A il^ed in the manner provided in S. 364. Gr. 
g . <3. Section 364 says : 

"Whenever the accused is examined by any 
li^Kistrate, the whole of such examination, 
tDflliildli;^ evei 7 question put to him and every 
omnver given by him, shall be recorded in full,*’ 
SeddoQ 164 (3) says that: 

"No Magistrate shall record any such confes- 
gion unl^, upon questioning the person 
laMrtg it, he has reason to believe that it was 
Aade voluntarily”. 

It Is qertainly arguable that the word ‘con- 
Ctaslon’ occurring in sub-ss (2) & (3) of S. 164 
ahoald be restricted to that portion of the Mag’s 
which contains the statement of the 
relating to the offence under investi- 
CKtion li not the preliminary questioning of 
llie Mag for the purpose of satisfying himself 
•bout the voluntary character of the confes- 
Dt<m On that footing, it is arguable that the 
■tetatory obligation to record every question 
every answer, imposed under s. 364 does not 
a ttach to the preliminary questioning. It apn 
peain to me however that this could not be a 
ffMsonable construction of the relevant provi- 
€lon. The idea underlying S. 364 clearly appears 
ttl be that whenever an accused is examined by 
« Mag ah the questions & answers should be 
fOD the record in order that every Mag who 
tbOCffds it or any trial or appellate Ct that will 
Im called upon to deal with the matter may 
liave the whole of what the accused says in 
Wi own wor^ in the setting in which he gave 
answers. When therefore the requirements 
bf S. 364 for the recording were extended to 
ttio confessions to be recorded under S. 164, the 
fltatutory requirement under S. 364 may rea- 
booal^ be taken to refer not merely to what 
4ho accused states relating to the offence, which 
'Olaoe, strictly speaking, is the confession but 
htao to everything stated by him in that con- 
SBCtlon. Ordinarily, there may not be any 
mbBtantial questioning so far as the strict con- 
ttoaional portion is concerned & therefore if 
Iho statutory obligation under S. 364 to record 
iVBiy question & answer is to apply to the 
Woordlng of a confession, it must apply mainly 
to the preliminary questioning. I am there- 
to*® of the opinion that the Mag recording a 
®lwitessioii is bound to record every question 
|lli| by him to the accused & every answer 
by the accused to the same in order to 
j himself that the confession to be made 

to ^vokLuntory • 

further question that has 
tolsed under this heading is what is the effect 
fif Pon-i^eor riiTtg of the questions & answers, 
■totton 533, Or. P. C. provides as follows: 

y»3EI any Court, before which a confession or 
“flllifpC; Statement of an accused person - 

to}? ttttPQrting to be recorded under section it 
tofiJieSyiipn 364 is tendered or has been 

finds that any of the 
such sections have not 
by the Magistrate recording the 


statement, It shall take evidence that such per- 
son duly made the statement recorded." 

It would the re loro follow from this section 
that if the questions have been put & one- 
wored but no record of it has been made, evi- 
dence can be given both of the factum of the 
questions & answers & ol the contents of the 
same. If the substance of the actual questions 
& answers can be supplied by such evidence, 
that cures tlic defect completely. As has been 
repeatedly pointed out in .several decisions, 0. 
533, Cr. P. C. can cure errors of form & not of 
sub.stauce. 

i23> As regards question (3), it Is necessary 
to point out that the question itself related to 
non-compliance with the requisites of S. 164 
t3). Those requisites are the following: (1) 
The Mag should explain to the accused — (aj. 
that he is not bound to make a confession; (bl 
that if he makes a confession, it may be used 
as evidence against him. (2) The Mag should 
question the accused with a view to ascertain 
whether the accused is making the confession 
voluntarily & on such questioning should have 
reason to believe that the confession is being 
made voluntarily. (3) He must append a cer- 
tificate to the following effect: 

“I have explained to that he is not 

bound to make a confession & that, if he does 
so, any confession he may make may be used 
as evidence against him & I believe that thl® 
confession was voluntarily made. It was taken 
in my presence & hearing, & read o^®^ 

to the person making it & admitted by him 
to be correct, & it contains a full & tni* 
account of the statement made by h^'\ 

It may be noticed in this context that tni 
cr. Rules of Practice, Vol I, R. 11 requires that 
to the certificate under S. 164 the Mag should 
add a statement in his own hand of the grouniu 
on which he believes that the confession 

^ (24) There can be no doubt that the abovi 
three requirements which are statutory, 
be sutastantiaUy complied with by ev^y 
who records a confession, under 
A confession to a Mag under S. 164 is on* 
that is generally made while accused is in 
‘police custody durtng the investigation or therfr 
after before the trial, & would therefore ta* 
available as evidence at the trial only under 
S Evidence Act. It has been authonta- 
S'velv held by P. C. in 'Nazir Ahmed v. Kins 
EmperorTAI R (23) 1936 P. C. 253: {37 CrLJ? 
fiqyi that where a confession made to the Ma# 
In the course of the investigation is sough# 
to be brought in under S. 26, Evidence Ac#, 
it cannot be admitted if it is one which 1« 
wholly outside the requirements of S. 164, Cr. 
P C Though the actual decision in 'Nazir 
Ahmed’s case, (AIR (23) 1936 P C 253 : 37 
Cr L J 897 ) related to a confession which did 
not purport to be under S. 164 the reasonins 
of the decision equally applies to a case wher* 
the confession purports to be taken under 0. 
164, but is not in substantial compliance with 
it for it can equally be said that where tht 
provisions of S. 164 have not been complied 
with in substance & in spirit, it is legally a* 
bad as a confession outside S. 164. My ans- 
wer therefore to the question would be that 
where the requirements of S. 164 (3) have noi 
been substantially complied with, what pur- 
ports to be the confessional statement, cannot 
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be treated as a validly recorded confession 
under s. 164 which could be brought in under 
S. 26, Evidence Act & that it must therefore 
oe disregarded. 

(25) The difficulty, however, consists in 
deciding what amounts to such a substantial 
non-compliance as to render the record of a 
confession totally invalid. Of the three re- 
Quirements specified above as arising under S. 
164 (3) the requirement as to the certificate 
is essentially one of form & the non-compliance 
with it is obviously one that can be cured under 
S. 533, Cr. P. C. if as a fact the other two 
requisites have been substantially complied 
with, though of course the absence of such a 
certificate may raise serious doubts as to whe- 
ther the other two requirements have been in- 
telligently & consciously complied with at all. 

(26) As regards (1) & (2), if the requisite 
explanation & questioning have in fact been 
done, the non-compliance with the recording 
thereof, is again a defect of form that can be 
remedied under S. 533. It would also follow 
from S. 80, Evidence Act, that where any 
document is produced before a Ct purporting 
to be a statement made by a prisoner or ac- 
cused person, in accordance with law & pur- 
porting to be signed by the Mag the Ct shall 
presume that any statement as to circumstances 
under which it was taken purporting to be 
made by the person signing it is true & that 
the confession was duly taken. From this it 
would follow that if the certificate contem- 
plated by S, 164 <3) is found in a confessional 
statement as recorded & if by evidence taken 
under S. 533 the factum of the explanation & 
of the questioning as required under S. 164 (3) 
Is satisfactorily made out, a presumption would 
arise that the confession was duly taken, that 
Is to say, after such sufficient explanation & 
such sufficient questioning as satisfied the re- 
cording Mag that the confession was being 
voluntarily made. If therefore a trial Ct finds 
no material which would conflict with that 
presumption the statement would be admissible 
&L the weight to be attached must depend on 
circumstances. The essence of the require- 
ments of sub-s 13) of S. 164 is that before 
the Mag records the confession he must have 
reasons to believe that confession to be made 
Is voluntary* That emphatic language which 
the sub-section uses, namely, “no Magistrate 
shall record any such confession unless he has 
reason to believe that it was made voluntarily" 
is itself sufficient to show that his power to 
record the confession is conditional upon the 
pre-existence of his belief. It is also clear from 
that sub-section that belief in this behalf must 
be based upon his questioning the accused after 
a prior explanation to him that he is not bound 
to make a confession & that if he does so it 
will be used as evidence against him. In enter- 
taining the belief under this sub-section, the 
Mag is acting judicially & therefore the belief 
Itself must be based upon the materials indi- 
cated in the section. It follows therefore that 
where in fact there has been no adequate ex- 
planation or questioning by the Mag of the 
nature prescribed before he starts recording 
the confession, his record of the confession 
cannot be said to be in substantial compliance 
with the requirements of sub-s (3) of S. 164 
& no evidence ‘aliunde’ that the confession 
was in fact voluntarily made would be admis- 


sible. This is in accord with the cardinal prin- 
ciple laid down by P. C. in ‘Nazir Ahmed’S case^’ 
AIR (23) 1936 P. C., 253: (37 CrLJ 897)< 

that when power is given to a certain thlnj 
in a certain way, the thing must be done In 
that way or not at all. Such a confesslQll 
vitiated by substantial non-compliance, as indi- 
cated above, with the provisions of sub-s (3) 
of S. 164 is not a valid record of the confea- 
sion & cannot, therefore, be made use of under 
S. 26, Evidence Act. There is thus no scope 
for invoking the aid either of S. 29, E videncft 
Act or S. 533, Cr. P. C. to cure such defect. It 
is therefore unnecessary in this referencse to 
discuss elaborately the various declsioi^ cRed 
at the Bar regarding the construction & appii- 
cability of the aforesaid two sectioi^ 

(27) Now I take up the facts of the case.'' 
The applt was charged with the murder of 
Sana Nimulia who along with several ot her 
villagers had accompanied him to the veridy' 
Hat at Majhiguda & who on the return ioKmcF- 
had slept along with the applt & other comr 
panions in a room in the liquor shop at Ghan- 
tidare. There was ample evidence on the reecun^ 
to show that in the liquor shop the spfd^ 
quarrelled with his brother Arjun Majhi (P. W. 
2) (who was also one of the companions 
accompanied the party to the Hat & on thfr 
return journey) because the latter refused to** 
give him two annas for purchasing scarte moru 
liquor. The other companions pacified 
two brothers & they all went to sleep t hinlcin t r 
that nothing serious would happen. In tto 
middle of the night however they all atndcft’ 
when Sana Nimulia while struggling at th®" 
point of death kicked Khaga Dandsana CP. Wf 
1) who was sleeping by his side. They eSt' 
found Sana Nimulia lying dead with a bleeding' 
out injury on the left side of his head. Appri^ 
lant Bala Majhi was sitting in the same rooch- 
& when questioned by the companions admitted^ 
having killed Sana Nimulia mistaking him for 
his own brother Arjun Majhi whom he WMite d* 
to kill because of the quarrel over the gtrinit 
of two annas for purchasing more liquor, The 
liquor vendor named Sagar Sahu (P. W. H) ' 
came there soon afterwards & the applt 
said to have admitted before him also that Ito* 
killed Sana Nimulia mistaking him for bis MO* 
ther. A bloodstained tangia was found cl08e4*F 
& the stains on it have been certified by tbO" 
Imperial Serologist to be caused by hutnaii f 
blood. The applt also made a judici^ 
sion before a Mag named Mohini Moham MiH 
kherji (P. W. 4) on 21-6-1949. The leanw® 
lower Ct rejected the judicial confession c h i e fty 
because: (i) the applt was not warned by tbO’ 
Mag that even if he retracted his confesrioft- 
subsequently it would still be evidence a g al n gb 
him; & (ii) the applt was not assured of pi®* 
tection from any apprehended torture or piCB^ 
sure from police if he declined to make any^ 
confession.' Apparently the learned Ses J. 
lied on certain observations in ‘Gum Bara 
Praja v. The King’, ILR (1949) 1 Cut aW- 
(AIR (36) 1949 Orissa 67: 51 CrLJ 7^ X 
have alreaciy observed that the model Queriion® 
suggested in the aforesaid decision are mean*- 
to be illustrative & should not be taken ^ 
mandatory statutory requirements. The leain^ 
lower Ct should therefore have carefull y co i^ 
sidered the other circumstances und^ ^ilci* 
the confession was taken before coming to ► 
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conclusion as to whether it was voluntary or 
not. applt was arrested by the police on 

18-6-1949. He was produced before the Mag for 
the first time on 20-6-1949 for recording the 
confession. The latter gave him the necessary 
warning & remanded him to jail custody for 
fUU 24 hours. Again on 21-6-1949 he gave him 
the usual caution to the effect that he was 
not bound to make a confession & that his 
confession would be used as evidence against 
him. He also cautioned him against making 
a confession on the threat of the police or any 
other person & that he should not confess out 
of fear or coercion. In fact the applt’s reply 
to the Mag’s warning was that ho one threat- 
ened to assault him. The Mag further put 
a searching question to the effect as to why 
the applt was making a confession & there- 
upon the latter replied that he was confessing 
because he really committed the offence. On 
21-6-1949 the Mag gave him 30 minutes time 
for reflection. I have carefully scrutinised the 
evidence of the Mag (P, W, 4) & I am inclined 
to accept his statement to the effect that the 
confession was voluntary. There was ample 
time for reflection & though every one of the 
model questions suggested in ■Gui*u Baru Praja 
V. The King’, ILR <1949) 1 Cut 207: (AIR 
(36) 1949 Orissa 67: 51 CrL J 72) was not put, 
most of the questions were put & there was 
substantial compliance with the requirements 
of S. 164, Or. P. C. 

(28) Apart from the judicial confession; there 
Is the extra-judicial confession which is of 
great value in the present case. It is true 
that ordinarily too much importance is not 
attached to extra-judicial confessions. But the 
circumstances are quite different in this case. 
The applt is an aboriginal & his companions 
were also aboriginals who had accompanied him 
to the Hat & who slept with him in a room 
of the liquor shop on the return journey. When 
they awoke on being disturbed by the death 
struggle of the victim the applt immediately 
told them that he killed Sana Nimulia mis- 
taking him for his brother Arjun. The wit- 
nesses who have spoken about this are all 
simple aboriginals (P. W.s 1, 7, 8, 9 & 10) & 
there is absolutely nothing on record to show 
that they could have any possible motive either 
to implicate the applt on a false charge or else 
that they misunderstood what he told them 
tiien & there. The previous quarrel between 
the applt & his brother Arjun is well-proved 
& as all of them were sleeping in a row his 
explanation to the effect that he killed Sana 
Nimulia mistaking him for his brother in the 
darkness of the night seems very probable. 
The applt repeated the extra-judicial confes- 
sion before the liquor vendor Sugar Sahu (P. 
W. 11) against whom also nothing could be 
urged. This is not a case of any interested 
party coming forward with a story of extra- 
ludicial confession with a view to implicate 
an innocent man on a false charge. 

(29) Moreover, the presence of human blood 
stains on the tangia Is another Important cor- 
TDborative piece of evidence against the 
Doubtless the tangia was not found in his 
ifriien his companions awoke soon after the 
QOmmlssion of the crime. But it was found 
at a distance of 5 or 6 cubits away 
tm b P. Ws. 1, 7, 8, 9 & 10 have all stated 
tliat applt was the only member of the 
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jParty who w'as armed with a tangia when 
they left the village for the Hat. Therefore 
there was no dilliculty in identifying the tangia. 
The presence of human blood-.stain.s on liis 
shirt is also another incriminating circumstance 
against him. 

139) I would accordingly hold that l hough 
there is no eye-witne.ss to the cpnnni.ssion of 
the crime, the judicial confession 'of the applt. 
his extra-judicial confe.ssion to his companion''’ 
& the presence of human blood stains on his 
tangia & his shirt, leave no room lor douljt 
that the crime was committed by him by 
none else. He was rightly convicted under .S. 
,302, I. P. C. & the lesser .sentence v.us also 
rightly imposed in view of his being a young- 
aboriginal who had some kind of provocation 
from his brother in the evening oi the date 
of the commission of the crime. 

(31) The conviction & sentence are upheld 
the appeal is dismissed. 

(32) DAS. J : I agree with the an.swers 
given by Narasimham J. & with the reasons 
therefor given by him. 

(33) I should have been content to leavc^ the 
matter at that, since v;e are all agreed about 
the answers to the reference. But, out of res- 
pect for the different views expressed in the 
order of reference & somewhat different 
approach elaborated in the answer to the re- 
ference given by my Lord the Chief Justice 
& out of regard for the very strenuous argu- 
ments advanced at the bar, I consider it desir- 
able to place briefly on record my point of 
view on the matters discussed, though they dc 
not call for any final decision in this case. 

(34) In the Evidence Act, confessions are 

treated as a species of admission. Any admis- 
sion by an accused of an incriminating fact 
falls within the scope of Ss. 18 to 21, Evidence 
Act & is relevant. (See ’Ghulam Hussain v. 
The King’, 77 I A 65: (51 CrL J 1552).) A con- 
fession is an admission, in terms of the offence 
Itself, or at any rate, substantially, of all the 
facts which constitute the offence. (See ‘Pakala 
Naravanaswami v. Emperor', AIR (26) 1939 

PC, 47 at p. 52, Col. II: (40 Cr L J 364).) 
Sections 24, 25 Ik 26 provide the circumstances 
under which a confession is not relevant or 
cannot be proved. Thus the scheme of the 
Evidence Act is to treat confessions 'prima 
facie’ as relevant or provable under the cate- 
gory of admissions & to provide under Ss. 24, 
25 & 26 the circumstances in which they are 
not relevant or provable. Sections 27, 28 & 
29 are provisions indicating the limitations in 
the operation of Ss. 24, 25 & 26. This method 
of dealing with confe.ssions adopted by the 
Indian Legislature shows a marked departure 
from the approach of the English law to the 
admissibility of confessions. The English law 
in this respect has been authoritatively pointed 
out by P. C. in ‘Ibrahim v. The King’, 1914 A C, 
599 at p. 609: (AIR (1) 1914 PC 155) in the 
following terms: 

“It has long been established as a positive 
rule of English Criminal Law, that no state- 
ment by an accused is admissible in evidence 
against him unless it is shown by the prosecu- 
tion to have been a voluntary statement, in 
the sense that it has not been obtained froiru 
him either by fear of prejudice or hope of 
advantage exercised or held out by a person, 
in authority”. 
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The terms in which S. 24. Evidence Act, 
is couched -seem to indicate that in the case 
of an ordinary confession, there is no initial 
burden on the prosecution to make out the 
negative, viz., that the confession sought to be 
proved or admitted is not vitiated by the cir- 
cumstances stated in the section. It is the 
right of the accused to have the confession 
excluded & equally the duty of the Ct to ex- 
clude it even ‘suo motu’, if the vitiating cir- 
ca m.stanccs “appear". While this is the general 
rule, Ss ,25 & 26 are special rules relating to 
a confession made to a police officer & a con- 
fession made in the immediate presence of a 
.Mag by an accused in the custody of the police 
olTicer. The former is completely excluded, 
thereby indicating a total distrust, (unlike in 
the Englisn Law) of the police machinery, in 
so far as it brings out a confession by the 
accused. But inspite of this distrust a con- 
fession made in the immediate presence of the 
Mag is made provable under S. 26, though the 
.accused is at the time in the custody of the 
police. The position therefore as emerges, is 
that confessions other than what may be called 
police-confessions are admissible subject to their 
being excluded by the “appearance" of vitiat- 
ing circumstances mentioned in S. 24. The 
Evidence Act does not deal with how magis- 
terial confessions are to be recorded. That is 
specifically dealt with in S. 164, Cr, P. C. The 
effect of that section, as interpreted by P. C. 
in ‘Nazir Ahmed's case’, (AIR (23) 1936 PC 
253: 37 CrLJ 897), is that if a magisterial 
confession is sought to be admitted under the 
Evidence Act, it can be proved only if it is 
a valid record of the confession under S. 164, 
Cr. p. C. It is to be noticed that S. 26 is in 
negative terms. It does not say that every con- 
fession made in the immediate presence of a 
Mag can be proved as against the accused. 
Therefore, it would follow that if there is a 
special statute prescribing how a Mag is to 
record the confession, it is only a confession 
60 taken that can be proved & received & ad- 
mitted in evidence. 

(35) A consideration of S. 164 however would 
show that what is aimed at in that section 
is not in the nature of an absolute guarantee 
that the confession is voluntary in the sense 
of freedom from inducement, threat, or pro- 
mise, proceeding from a person in authority. 
What that section prescribes is not that the 
recording Mag should have positive proof be- 
fore him about the absence of those vitiating 
circumstances but that he should, before record- 
ing, have "reason to believe" that the confes- 
sion is voluntary, l.e,, not prompted by induce- 
ment, threat, or promise, proceeding from a 
person in authority. It is to be noticed that 
the use of the phrase “he has reason to believe 
that it was made voluntarily" indicates that 
it is not the function of a trial Ct to sit in 
Judgment over the recording Mag to the extent 
of substituting its belief on the material, but 
to see wliether he has exercised his jurisdiction 
in this behalf judicially & with a judicial 
approach. What gives the jurisdiction to 

record is his own subjective belief based on 
objective reasons. This clearly shows that it 
is not the i.- 'f'nt of the I^egislature by S. 164, 
Cr. P. c. to restore In respect of magisterial 
confessions the English Law requisite of posi- 
<;ive proof of the absolute voluntariness of the 
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confession as a ‘sine qua non’ for its admia* 
sibility a test which it seems to have discarded 
for non-magisterial confessions (other than 
police confessions which alone it has totally 
prohibited). The position, therefore as I con- 
ceive it, is that a magisterial confession can 
be proved only by the record of that confea- 
sion & that the record cannot go in against) 
the accused at the trial, unless it is one that 
is made in substantial compliance with the 
provisions of S. 164, Cr. P, C. including the fair 
belief of the recording Mag as to the voluntary 
character of the confession, arrived at on a 
judicial approach. But once the record goee 
in, it is for the accused to make out or for 
the Ct to find the appearance of vitiating cir- 
cumstances mentioned in 6. 24 in order to ex- 
clude it. It is also to be noticed that even in 
the matter of finding whether or not there 
has been substantial compliance with the terms 
of S. 164, the prosecution has the initial ad- 
vantage of relying on the presumption in S. 80. 
Evidence Act & of the remedying provision of 
S. 533, Cr. P. C. What I wish to point out 
is that the Legislature has indicated two difle- 
rent standards for “proof" & “reason to believe" 
as appears from S. 3, Evidence Act & S. 28. 
I. P. C., that this distinction is not academic. Sec- 
tion 164, Cr. P. C. cannot, therefore, be read aa 
though the Mag’s jurisdiction to record a con- 
fession depends on positive proof before him of 
its voluntary character. The Mag in the Cir- 
cumstances in which he would at the time be 
placed, can only make a reasonable enquiiyi 
but must come to a well-grounded belief judi- 
cially & on a judicial approach- The Legislar 
ture has provided that & alone as sufficient for 
initial admissibility of a judicial confession 
trusting to experienced Mag to whom alone 
the function is by law entrusted to discharge 
their prescribed duty in this behalf prope^ 
& responsibly. But this is not to say that tnel 
trial Ct is relieved of its duty under S. 24, HW-I 
dence Act to exclude the confession if It flndsl 
it irrelevant even after it is allowed to go in 

under S. 164, Or. P. C. 

(36) It appears to me therefore with great- 
est respect that to approach the subject or 
confessions & particularly of judicial confe^ 
sions, as though every record or evidence of 
confession is to be treated as ‘prima facie’ sus- 
pect & as being liable to be thrown out as 
inadmissible in the absence of evidence that 
the recording Mag had clear & positive P**®” 
before him of its voluntary character, would 
be to contravene the provisions of the Sta?- 
tute in this behalf which are delicately balanc- 
ed & which provide for a self-proving & adm^ 
sible record of a judicial confession if diw 
taken. It would also equally be contrary to 
the express provisions of the Statute to allow 
a judicial confession to go in against the accus- 
ed without substantial & adequate compliant^ 
with the provisions of S. 164 or to treat such 
substantial non-compliance as one affectu^ 
merely the weight of the confession or as liable 
to be cured under S. 533, Cr. P. C. in aU 
As has been laid down by so eminent a Judge 
as Sir Barnes Peacock as early as in ‘Queen ^ 
Nabadwip Chandra’, 1 Beng LB O. . Cr 15 ev 
p. 22; (15 WR Or 71 N), , . 

“The object of the Criminal law is to punlsn 
the guilty for the purpose of deterring 
& others from committing offences. The objeca 


Bala Majei v. St axe of Orissa (FB) (Das J’j 



1981 


OilAMUA MKUKU V. STATli 01'" OUlSSA ( iV.tnWi J.) 


Oriasa 179 


«of tbe law of procedure, including the Law of 
£vldeiicei is or ought to be that the innocent 
«h^i be protected & the guilty punished." 

Ally view, tlierefore, os regards judicial Con- 
iesslons which proceeds on a feeling that a 
»niagisterl^ confession is only a lew degrees 
less open to suspicion than a police-eon less ion, 

^ that therefore it is necessary to impose fur- 
ther exacting tests by judicial legislation than 
what the Statute in terms has provided, or any 
view that would relieve the recording Mag from 
the rigour of the safeguards in terms imposed 
•by- the Legislature & treat all magisterial con- 
fessions as ‘prima facie’ valid, however recorded, 
leaving the defects in the recording & in 
bounding his belief as going into the weight 
of the same, would with very great respect 
•not be in harmony with the letter or the spirit 
*of the statutory provisions in this behalf. It 
•has been pointed out by reputed text-writers 
by eminent Judges on the subject that the 
whole subject of confessions, in its treatment 
•under the English Law, has been deflected 
from its rational course by a lot of unreason- 
able & illogical sentiment. (See per Baron 
Parke in ‘R. v. Baldry’, 5, Cox’s Cr. Cas 523 at 
tp. 531). This appears to have been due to not 
keeping separate in their consideration two 
matters, which are really independent, namely, 
(1) The confessions as a proved fact; (2) The 
•process of proof of an alleged confession. The 
•great likelihood of infirmities in the latter has 
been allowed to affect the weight due to the 
former & considerations germane to the latter 
■have sometimes got crystallised by authority as 
Affecting the weight of the former. See Wig- 
more, Vol. m, para 866 at p. 356. As late as 
•in ’Ibrahim v. The King’, 1914 AC 599: (AIR 
(1) 1914 PC 155) the judicial committee was 
•obliged to remark that the rule of English Law 
•on the matter before them must still be taken 
as unsettled. A perusal of the judgment of 
:their Lordships in that case indicates how diffi- 
cult & sometimes futile it is to lay down general 
rules on a branch of the law where the cir- 
-cumstances so greatly vary. In India, 
Legislature has adopted a middle course in this 
respect & has laid down a few well-defined 
rules &. has left other matters to be judged 
According to circumstances, I think it would 
'be hazardous for Ots to try to enunciate fi^- 
•ther rules or weaken the application of the 
statutory requirements by importing other con- 
, -eiderations, I wish, therefore, to say nothmg 
• which will in any way weaken the application 
•of the safeguards provided by the Legislature 
dn S. 164, Cr. P. C. & thereby load agamst 
•an accused person ill-sctutinised confessions, 
irrespo ns ibly taken, nor say anything which 
will unduly hamper the function of the re- 
•cording Mag by insisting on his having be- 
fore him what virtually amounts to preliminary 
■A positive proof of voluntariness, before pro- 
•ce^i]^ to recording a confession which may, 
•well nigh, be Impossible in the situatmn m 
'Which he would then be placed, & thereby 
•bring about likelihood of the initial excl^wn 
■of almost all judicial confessions to the dem" 
•ment of the administration of crlmmal 
. -tlce. I feel therefore bound to add that, w^n 
respect, I am not in 

Lord about the proposition enimciated in para 
d of his judgment or with his' approach to 
the question based on English Law, out x 


mn not. to be supposed ns being in total dls- 
iigreeinent with my Lord's exposition of tha 
subject in general. While I acknowledge, with 
respect, the learning thereof, I must own to 
a feeling of doubt wliether it will help or ham- 
per the subordinate magistracy for wiiicn it is 
intended. 


i37) In arguments before us, a very wide 
range of discussions & citations have been 
covered. It is enough to say that I have con- 
sidered all of them very carefully. I refrain 
from noticing them because it is unneco.ssary to 
burden this judgment with the same when ail 
of us are in the main agreed about the ans- 
wers to be given to the reference. I am also 
conscious of the fact that no amount of elabo- 
ration in a judgment where there are differing 
views on matters not directly arising for deci- 
sion can afford guidance except as material for 
further discussion when such matters actually 
arise later for decision. There has also been 
some argument that Art. 20, sub-cl. (3 ) , Const. 
Ind. recently adopted, makes a change in the 
legal position. All that I need say is that I do 
not think it does, if the law is as indicated in 


the answers to this reference. 

(38) On the merits of the appeal before us 
also I agree with the judgment & conclusions 
of my learned brother Narasimham J. 

Tf Q Appeal dismissed. 


A. L R. (38) 1951 ORISSA 179 (C. N. 45) 
RAY C. J. AND narasimham J. 

Chamra Meher a7id another. Petitioners v. 
State of Orissa, Opposite Party, 

Criminal Revn No. 58 of 1950, D/- 21-8-1950. 

Criminal P. C. (1898), Ss. 499 and 514 — Bond 
by surety only — Enforceability, 

A bond executed only by the sureties and not 
by the accused also is not a bond as contem^ 
plated by S. 499 (i) and therefore the summary 
nrocedure for forfeiture of the b07id provided in 
S 514 will not apply: AIR (38) 1951 Orissa 18 

FOIL 

Anno : Cr. P. C., S. 499 N. 4 Pt 1. 

G. G. Das, for Pet7irs — Advocate-General, 
for Opposite Party. 

NARASIMHAM J: This petn is against the 
appellate order of the Dist Mag of Boudh-Phul- 
bani dismissing an appeal filed by the petnrs 
against the order of a 1st class Mag, Boudh, 
forfeiting their bond executed in a case under 
S 420/471, I. P. C. in the Ct, of the said Mag. 
Two persons named Nrusing Meher & Hrusikesh 
Meher were accused persons in that case. On 
when they appeared before the S. D. M. 
they were directed to be released on bail of Rs. 
1,000/- each & then the case was transferred 
to the file of a 1st class Mag named Sri S. B. 
Mohapatra for disposal. Then the two petnrs 
acting as sureties for the accused persons exe- 
cuted a bond undertaking to produce them be- 
fore the Ct on such dates as may be fixed. 
Strangely enough the accused persons them- 
selves were not required to execute bonds for 
their appearance before the Ct on several suc- 
cessive dates. Whether this omission was due 
ito oversight or not it is difficult to say. But 
whatever that may be the fact remains that 
there is on record no bond signed by the ao 
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cused persons for their appearance on succes- 
sive dates. 

(2) The main point of law urged by Mr. Das 
in support of this petn is that a bond executed 
only by the sureties & not by the accused per- 
sons also will not be a proper bond as contem- 
plated by S. 499 (1), Cr. P. C. & that conse- 
quently tile Mag had no jurisdiction to forfeit 
the bond while purporting to act under S. 514, 
Cr. P. C. In support of this contention he relied 
on a recent decision of my lord the Chief 
Justice in 'Gobindachandra v. State’, Ori 
Reyn. No. 168 of 1950, (AIR (38) 1951 

Oiissa 13. 52 Cr L J 97) in which the entire 
c^e law on the subject has been exhaustively 
discussed. With respect I would agree with the 
reasonings given in that judgment & hold that 
a bond executed only by the sureties is not a 
bond as contemplated by S. 499 (1), Cr. p. C. & 
that consequently the summary procedure for 
forfeiture ot a bond provided in S. 514, Cr p. C 
will not be applicable to such a case. 

(3) 1 would accordingly allow the revision petn 
& set aside the order of the appellate Ct. 

(4) RAY, C. J : I agree. 

Revision allowed. 


A. I. R. (38) 1951 ORISSA 180 (C. N, 46) 

PANIGRAHl J. 

Banchhanidhi. Petitioner v. Balaravi and 
others. Opposite Parties. 

Civil Revn. No. 273 of 1948, D/- 24-3-1950. 

Partitioji Act U893). S. 4 (I) — Defendant, 
If can avuH of provisions of section. 

The language of S, 4 does not preclude a 
(iefe7tdaut from availing himself of the pYovi- 
sions of that section if the stTa 7 iger transferee 
happens to be arrayed as a party defendant and 
sJwuld not be strictly limited only to those 
cases ivhere the transferee figures as the pltf. 

A V, ...X. iPara 3) 

Anno : Partition Act, S. 4, N. 1. 

S. N. Das Gupta, for Petitioner — R. N. Sinha. 
for the Opposite Parties. 

ORDER : This revision is directed against 
an order of the Second Munsif. Cuttack refus- 
ing to apply Section 4 of the Indian Partition 
Act to the proceedings before him, 

(2) The facts are briefly these. The property 
m question is a dwelling house belonging to 
four branches of a family : one-fourth share 
belongs to defendant No. 1 ,. a stranger; one- 
tourth share belongs to defendant No. 5 in his 
own nght; one-fourth to defendants 2, 3 and 
4, and the remaining one-fourth was purchased 
by the wife of defendant No. 5, who filed the 

J r ^ partition in order to buy off the share 
of defendant No. 1. A preliminary decree was 
granted and before the final decree was drawn 
up defendant No. 5, applied under Section 4 
of the Partition Act to buy up the share of 
defendant No. 1, who was a stranger to the 
family. The learned Munsif rejected the peti- 
f ground that as the suit was not 
instituted by the stranger- transferee, section 4 
of the Act did not, in terns, apply. Hence 
this revision. 

(3) It is contended by Mr. Das Gupta appear- 
ing for the petitioner that Section 4 of the Par- 
tition Act can be applied in a case where the 
stranger-transferee is arrayed as a party-defen- 
aant as in this case and that the strict inter- 


pretation put upon it by the learned Munsif 
would result in frustrating the object of the 
Act. The Act was designed to prevent the- 
intrusion of strangers into the dwelling-house- 
of an undivided family and enable the Court 
to make a valuation if any shareholder under- 
took to buy the transferred share; and the 
shareholder offering to buy it shall be offered 
such valuation as the court may fix. This was 
certainly a beneficient provision intended to- 
allow members of an undivided family to enjoy 
their property uninterrupted by strangers. But 
the language of the Section easily lends itself 
to the strict interpretation put upon it by the 
learned Munsif. The words “and such transferee 
sues for partition” are however capable of the 
wider meaning sought to be put upon them by 
Mr. Das Gupta. The word “sues” is applicable 
not only to a suitor who figures as plaintiff, but’, 
is equally applicable to a defendant who carries 
on his defence as a suitor. The words “to sue” 
not only signify “to prosecute” but also “to- 
defend” or “to do something which the law 
requires for the better prosecution or defence of 
the cause” — See Stroud’s Judicial Dictionary. 

I am therefore inclined to accept the argument ^ 
of Mr, Das Gupta that the language of S. 4 i 
does not preclude a defendant from availing 
him«?elf of the provisions of that Section if the 
stranger-transferee happens to be arrayed as a 
party-defendant and should not be strictly i 
limited only to those cases where the transferee' 
figures as the plaintiff. 

(4) Secondly, in a suit for partition every- one 
of the parties is in the nature of a plaintiff in 
so far as each one of them wants his share to 
be partitioned off; and it is only by accident 
that one of them fibres as a defendant and It 
is open to him to be substituted as the plaintiff; 
and even as ^defendant it is open to him to * 
press his claim and have his share divided and 
allotted to him. Mi*. Das Gupta has invited 
my attention to a case reported in 'Sheodhar 
Prasad v. Kishun Prasad’, AIR (28) 1941 Pat 
4 : (190 IC 117) where Dhavle, J., took the same 
view. The latest case which is very much In. 
favour of Mr. Das Gupta’s contention is thp one 
reported in ‘Abu Isa v, Dinabandhu’, AIR (34) 
1947 Cal 426: (51 OWN 639). Mr. Sinha ap- 
pearing for the opposite , party relies upon ’Su- 
bbamma y. Veerayya’, AIR (19) 1932 Mad 15: 
(136 IC 203), but I am satisfied that is no . 
authority for the point raised by the petitioner 
here. I am of opinion that Section 4 of the 
Partition Act is equally applicable to all cases 
where a partition suit is brought and where a* 
stranger-transferee is a party thereto. There 
does not appear to be any justification for con- 
fining the operation of Section 4 only to cases 
of partition suits filed by a stranger transferee 
alone. 

(5) Mr. Sinha, however, points out that this 
point had once been taken by one of the parties * 
and had been decided against. All that I am 
able to gather from the representations made 
at the Bar is that on a prior occasion, before 
the preliminary decree was passed, defendants 
2, 3 and 4 contended that the plaintiff was not 
a stranger- transferee being the wife of defend- 
ant No. 5 and that, therefore. Section 4 of the 
Partition Act would not be available to her. 
The court upheld this contention and held that 
the plaintiff, being a member of the family, could 
not invoke the provisions of that Section. Mr- 
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this circumstance and urges 
•that the point which has been once concluded 
cannot be agitated over again at the instance of 
•defendant No. 5 the present petitioner. Unfor- 
tunately, Uiis argument was not specilically 
raised before the Munsif on the ground of ‘res 
judicata’ nor does the IMunsif base his order 
■on that ground. In any event, the question 
whether the decree could be passed against a 
.stranger-transferee when ho is a defendant, was 
not specifically raised or decided. Furthermore 
•85 at present advised, I am not prepared to say 
that the finding against the plaintiff would 
operate as ‘res judicata' as between two co-de- 
fendants, viz. defendants 1 and 5 unless defen- 
dant 5 also raised the point. 

(6) 1 have, therefore, arrived at the conclu- 
sion that the petitioner mast succeed on both 
■the contentions and direct the court to make a 
.valuation of the share of defendant 1 and sell 
his share to such of the shareholders as may be 
willing to purchase it. 

(7) The order of the Munsif is set aside and 
this revision is allowed. The petitioner shall 
have the costs of this revision. Counsel’s fee 
•one gold mohur. 

Revision allowed. 

A, L R. (38) 1951 ORISSA 181 (C. N. 47) 

PAN IG RAH I 

RaQlvunatlv Patnaik and otlicTs, JDefendants- 
Appellants v. Dullabha Behera, Plaintiff Res- 
pondent, 

Second Appeal No. 155 of 1950, D/- 5-12-1950. 

Elements Act (.1882), S. 18 — Trees groioina 
on boundary line — Oianers^tip. 

sprung up on the plains 
ZI//S iand from toots of f fees' planted by the 
^Bjendant on his own land^ penetrating into 
the plaintiff's soil, the defendant cannot claim 
any right either by the statute of limitation or 
und^ ’ the law of prescription although' the 
roots of the trees have spread into the plain- 
tiff's land Jot over twenty years. If the trees on 
the plaintiffs land derive nourishment from the 
soils of both the parties, they are the common 
property of both. If. the defendant goes on the 
land of the plaintiff and cuts the trees there, he 
is liable to the plaintiff for half the value of the 
trees cut. ^ Paras 5 7) 

Anno : Easements Act, S. 18 N. 6. 

•P. C. Chatter ji, for Appellants — Pitamhar 
M isra and C. S. Misra, for Respondent. 

JUDGMEINT: The defendants are the appel- 
lants in this second appeal. The suit was for a 
perpetual injunction against the defendants 
from interfering with the plaintiff's peaceful en- 
josnnent of the suit lands and for the recovery 
of a sum of Rs. 30 being the cost of bamboos 
alleged to have been cut and removed by the 
, defendants from the suit lands, 

(2) The dispute between the parties is about 
vh© Ownership of. certain bamboo clumps grow- 
fS® common ridge between the lands of 

J'”® Pjatotlffs and ^hose of the defendants. Sur- 
V®,* /I and 220/2 admittedly belong to 
Jk and adjoining it Immediately to 

j®? dorth is Survey No.- 210 belonging to the 

There are certain bamboo clumps 
“d m<y3g^the northern and northeastern por- 
J*™. ridge. The roots of these clumps 

BWHVju Into the soil on either side of the 
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boundary line and trees have sprung up on 
Doth sides. The question is whether or not the 
trees growing on the southern side of the ridge 
belong to the plaintiff. A commissioner was 
appointed to localise the boundary-line and he 
found that the bamboo clumps extended on 
either side of the boimdary line and that the 
QciGndiints cut unci curried uwuy sonic of tliG 

ticcs glowing on tlic side ol tlio pluiiitiff's 
lands* 

(3) The leariied Munsif v/ho tried the suit 
m the lirst instance held that the defendants’ 
lather had actually planted tiie bamboo clumps 
on his side of the ridge and that the roots of 
those trees had, in course oi‘ time, burrowed 
into the plaintiff's lands on the south and that 
as a result new trees sprang up on his side and 
that, as such, the plaintiff had no right to the 
ti ees. He also placed reliance on the evidence 
adduced on tlie side of the defendants that 
they had been cutting bamboos from that part 
of the ridge for over twenty years and that 
consequently the plaintiff’s title, if any had 
been barred. The learned Munsif further held 
that the ridge itself was put up by 'the defen- 
dants and that therefore the trees growing on 
either side of the boundary line along the ridge 
belonged to the defenejants. The plaintiff’s case 
that the defendants went upon his lands and 
cut sixty bamboos was admitted . On appeal 
the learned Subordinate Judge held that the 
defendants were not entitled to trespass on the 
plaintiff’s land for the purpose of removing the 
bamboos even thoiign the trees might have been 
a part of the clump planted by the defendants 
on their side of the ridge. In this view of the 
matter, he set aside the order of the learned 
Munsif and decreed the plaintiff’s suit for in- 
junction as well as for damages as claimed in 
the plaint. 

(4) In second appeal the learned counsel, for 
the defendant-appellants urges that the lower 
appellate court was wrong in giving the plaintiff 
a decree for damages for trespass whereas the 
basis of the plaintiff’s claim in the suit was 
for compensation for the removal of trees by 
the defendants on the ground that they were 
the plaintiff’s property. The suit was not con- 
ceived in tort for trespass on the plaintiff’s 
land and consequently the judgment of the lower 
appellate court was erroneous. This argument 
IS met by learned counsel for the respondent 
plaintiff by the co'ntention that although the 
suit was not for damages for trespass on the 
land the trees having grown on the plaintiff's 
land must be deemed to have belonged to him 

the decree granted to the 
piamtifi by the learned Subordinate Judge must 
be upheld. 

(5) There ts no common law, as such, relating 
to ownemhip of boundary trees in this country 
except that two Rules of Hindu Jurisprudence' 

^ Vyavahara Mayukha Chap. XV, 

Cl. 12 from Katyayana which Is in the follow- 
ing terms: 

The fruit and flowers of trees produced upon 
a boundary between two fields are declared to 
be joint property pertaining in common to the 
masters of the two fields’*. 

In Mandlik's Hindu Law there Is a passage 
which throws some light on the ownership of 
the branches of a tree overhanging a neigh- 
bour’s land. The rule is stated thus: 'Where 
the branches of trees growing in one man’s field. 
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are spread over that of another then he shall 
be considered as the owner, in whose fields the 
the trees stand. This also appears to be the 
law in England and in other countries. The 
man wdio planted the tree is the owner not only 
of the trunk out also of the branches although 
the bi'anches overhang his neighbour's land. He 
is also the owner of the roots although the 
roots penetrate Into the neighbour's soil. The 
owner, however, cannot acquire a prescriptive 
right for his trees to overhang or for the roots 
of his trees to grow into his neighbour’s land, 
apparently because there is a. perpetual change 
In the quantity of inconvenience caused thereby. 
The leading case on the subject is the decision 
of the House of Lords in ‘Lemmon v. Webb’, 
<1895) AC 1: (64 LJCh 205). Lord Herschell, 
L. C. obseiwed : 

“I think it is impossible to say that he has 
either ever acquired the right to the land over 
which they hang or to their overhanging under 
the statute of limitations. The trees, of course, 
grow from time to time and their state each 
year is different from what it was a year be- 
fore. The same remark applies to the sugges- 
tion that a prescriptive right has been obtained. 
The tree of today is not in the condition in 
which it was 20 years ago. It would be idle to 
suggest that the right gained at any time was 
the right to have the tree there in the condi- ■ 
tion in which it was 20 years before and 
that it was only open to the adjoining owner 
to put back the tree into the condition in 
which it then was It seems to me im- 

possible to say in a case of this description that 
a right is gained either by the statute of limi- 
tation or under the ordinary law of prescrip- 
tion”. 

It is clear, therefore, that the defendants can- 
not claim any right either by the statute of 
limitation or under the law of prescription, 
although the roots of the trees have spread into 
the plaintiff’s land for over twenty years. The 
imperceptible penetration of the roots over a 
long period cannot amount to trespass as con- 
ceived in law. Trespass is a direct entry into 
the land of another, in this case the entry of 
the roots into the plaintiff’s soil is consequen- 
tial and is to be regarded as no more than a 
nuisance. It has been held that where the 
branches of a tree growing on the land of one 
man overhang his neighbour’s land or where 
the roots burrow into his lahd and damage his 
buildings etc., it would amount to nuisance and 
not to trespass. See 'Butler v. Standard Tele- 
phones & Cable Co., Ltd.', (1940 KB 399: (109 
LJ KB 238), The person whose property has 
suffered from the roots of a tree belonging to 
his neighbour has the right to cut the roots 
of the offending tree and is also entitled to 
recover damages if damage has been suffered 
by his owing to the action of the roots. Autho- 
rities on this point were summed up by Kay, 
L. J. in ‘Lemmon v. Webb’, (1894) 3 Ch 1 at 
p. 24 in these words: 

‘‘The encroachment of the boghs and roots 
over and within the land of the adjoining 
owner is not trespass of occupation of that land 
which by lapse of time could become a right. 

It is a nuisance. For any damage occasioned 
by this, an action on the case would lie. Also 
the person whose land is so affected may abate 
the nuisance If the owner of the tree, after 
notice, neglects to do so”. 


The House of Lords ruled that no notice wae 
necessary to the owner of the tree and that the 
person who complained of the nuisance might 
abate it by lopping off the branches which over- 
hang his land. It is also clear that the right 
of lopping does not carry with it the right to« 
appropriate the severed branches or the fruit 
growing on them — See ‘Mills v. Brooker’, 
(1919 ) 1 K B 555 : (88 L J K B 950) where it was 
held that the right to lop off branches does 
not carry with it the right to pick and appro- 
priate the fruit and if he does so he is giSlty 
of conversion and liable to the owner for its 
value; ‘Mahabali v. Manu’, AIR (11) 1924 Pat 
416 : (74 I c 828) and ‘Hakim ullal v. Samin- 
ullar, AIR (22) 1935 All 750: (156 IC 4S). It 
has been laid down that not only has he the 
right to cut off the overhanging branches but-, 
he can also obtain an injunction for removing * 
the overhanging portion without proof of 
damage — ‘Vishnu Jagannath v. Vasudev 
Raghunath’, 43 Bom 164 : (AIR (5) 1918 Bom 
68) and ‘Bhoodev Mukerji v. Kalachand', 34 
CL J 315: (AIR (8) 1921 Cal 129). 

(6) In the present case however the question 
is whether the trees which have sprung up on 
the plaintiff’s lands from roots which were 
planted by the defendants on their own lands 
and have subsequently burrowed into the plain- 
tiff’s soil remain the property of the defen- 
dants, The rule of Hindu Jurispfudence cited 
above appears to be the law in France, as 
would appear from Article 173 of the Code 
Napolean which runs as follows : 

‘‘Trees growing in a party hedge are party 
like the hedge and each of the two owners 
has the right of requiring that they be cut 
down”. 

In Houn’s Law of Boundaries a passage Is 
quoted from the Digest of Civil Law which 
reads as follows; 

“If a tree planted near a boundary extends 
its roots into the lands of a neighbour it be- 
comes common” — (Dig. XL — 1, 7, S. 13).” 

Hay, L, J. quoted a passage from an anony- 
mous case reported in ‘2 Rolls, 225’, where the 
following note appears : 

‘‘But if it grows in a hedge which divides 
the lands of A and B and the roots take 
nourishment on both the lands it was adjudged 
that they were tenants in common of it”. 

In ‘Holder v. Coates’, (1827) M & M 112: (173 
ER 1099), it was held that where the tree Is 
on a boundary line so that the trunk is partly 
in the land of each of the adjoining owners 
they become joint owners of the tree. 

(7) The principle, therefore, seems to be well 
established that where the ownership is un- 
established that where the ownership is uncer- 
tain a tree on a boundary line is the common pro- 
perty of the owners on either side of the boun- 
dary: and secondly where the tree draws its 
nourishment from the soils of both owners it 
becomes the common property of tile owners 
though it may actually be situated on the land 
of one of them. It is difficult to find for either 
party as to the proportion of nourishment 
derived by the tree from the plaintiff and 
defendant respectively. The law therefore 
appears to be well settled that where the roots 
of a tree extend into the lands of the two 
parties and derive nourislunent from both, it 
should be held to be tide common property of 
both. The findings of fact in this case being 
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Uni the defendants originally planted the 
trees, the roots of which have penetrated into 
the plaintiff’s land and fresh trees have sprung 
up on ^e latter as a result thereof, it must be 
lield that the trees which were removed by the 
defen da nts drew their nourishment from the 
piUdntifl’s soil as well and were the common 
properties of both the parties. The plaintlir 
Bhall accordingly be entitled to a decree for 
half the value of the trees cut and removed 
by the defendants, viz., Rs. 15/-. In view how- 
ever of his assertion that he had planted the 
tree originally — a claim whicli has been found 
to be false by both the Courts below — I would 
disallow the costs incurred by him. 

(8) In the result the appeal is allowed in 
part. The judgment of the learned Subordi- 
‘ pate Judge is modified viz., that the plaintiff 
ehftll get a decree for Rs. 15/- instead of Rs. 
80/- as claimed by him. There will be no 
order as to costs in view of tlie fact that the 
law relating to the ownership of the trees, 
tn a case of this kind, is obscure. 

D. H. Appeal partly allowed. 
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RAY, C. J., AND PANIGRAHI, J, 

Madano Mohano Naiko, Plaintiff — Petitioner 
9 . Arjun Naiko and others, Defetidants — Oppo- 

effe Party. 

Civil Revn. No. 121 of 1946, D/- 27-3-1950. 

Court-fee Act (1870), S. 7 (V), Sch. II, Art. 
17 iVI), Art. 17 A {Orissa Amendment} — Suit 
for possession — Property inalienable. 

Where a pltf sues for possession he is liable 
(to value the suit uttder S. 7. Mere fact that 
the property is deeZored inalienable by S. 5 of 
the Madras Hereditary Village Offices Act 111 
<J) of 1895 does not render it incapable of 
valuation. iPara 1) 

Anno: Court-fees Act, S. 7 (V) N. 1, Sch. II 
Art. 17 (VI) N. 1. 

D. V. Narasing Rao, for Petnr — K. Patnaik 
Oort Advocate, for Opposite Party. 

PANIGRAHI J: This revision is directed 
against the order of the Subordinate Judge, 
Berhampur, calling upon the pltf to pay ‘ad 
yflJorem' Court-fee on his plaint. The pltf 
* llled a suit for possession of certain lands alleged 
lo be his Sardar Inam lands. The Revenue Ct 
In a suit brought under the Madras Hereditary 
Village omces Act (Madras Act III (3) of 1895) 
proceeded on the assumption that the inam 
consisted of the emoluments arising from the 
lands & left it open to the pltf to establish his 
light to the land itself in a civil Ct. The pltf, 
thereafter raised this suit for establishing his 
Tight to the land as constituting a part of his 
emoluments in lieu of the Sardar service & 
prayed for possession of the land, & in the 
idtematlve prayed for partition of the same & 
possession of one-sixth share. The pltf’s case 
prlinarily is that the land Itself constituted the 
Inam^ . if however the Ct should hold that it 
fa.not so, he wants to avail himself of the alters 
^native remedy on the basis that the land would 
part of Joint family property & wo^d 
'b|^<avii^ble for partition. The pltf valued the 

right at Rs. 30,000/- but, for pu^ 
valued It according to Sch 
IT A. His contention is that the nature 
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of the light is such that it Is incapable of 
valuation & has no market value, the sole basl.*- 
for this argument being that the property iv- 
rieclaivd inalienable by S. 5 of the Madras Act 
III (3) of 16115. Despite the fact that the 
lands are inalienable it cannot be said that they 
are excommercium or that they are incapable j] 
of valuation : it may well be tiiat on that very 
ground llie property may have a larger value 
than otherwi.se. The pltf having sued for pos- 
session is liable to value it under S. 7, Court- 
fees Act. The pltf him.self has assessed the 
value at Rs. 20,000/- & I fail to see how the 
argument that it is incapable of valuation can® 
be reconciled with the pltr'.s valuation of the 
occupancy right at Rs. 20,000/-. After hearing 
Mr. Rao, Counsel for the petnr, we are sati.s- 
fied tliat this is not a case which can be 
brought under Art. 17 A & we are of opinion 
that the order of the learned Subordinate Judge 
is correct & must be upheld, & would hold 
that the pltf is liable to pay ‘ad valorem' Court- 
fee on the valuation he puts upon the relief of 
possession claimed by him. 

(2> Mr. Rao, however, submits that he should 
be given permission to amend his plaint so as 
to reduce the valuation which he erroneously 
put at Rs. 20,000/-. That is a course which 
he may adopt in the lower Ct if he so chooses. 
But it is not for us to pronounce any opinion 
on the step he proposes to take. It will be for 
the lower Ct to adjudicate upon such a petn 
properly filed in due course by the pltf & to 
dispose it of on merits. So far as the princi- 
ple on which Court-fee is to be paid is con- 
cerned, we hold that the order of the learned 
Subordinate Judge is correct & should be 
upheld. 

This revision fails & is 'dismissed with costs. 
Hearing fee — two Gold Mohurs. 

(3) RAY C. J: I agree. 

25, 27. Revision dismissed. 

FT' * ) 
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PANIGBAHt AND NARASIMHAM JJ. 

BaTtgulal Ram — Plaintiff — Appellant v> 
MaWian Lai and others — Defendants — Res- 
pondents. 

A, F. A. D. No, 214 of 1946, D/- 16-11*1949. 

(a) Limitation Act (1908), Art. 142 — Posses- 
sion — What Is« 

Possession must be distinguished from mere occupa- 
tion or detention. Possession in the eye of the law oon- 
sists of the fact of physical ocoupation and the mental 
act of bolding the subject of possession to the exclusion 
of others. The physical element is not necessarily con- 
neoted with any bodily contact with the subjeot of pos- 
session. It implies the'phyeieal power or possibility of 
dealing with the subject immediately. Legal possession 
is ocoupation with the intention of exercising the right 
of owneishlp in respeot of it. Mere eots of user which do 
not interfere and are oonsistent with the owner’s title 
are not sufficient to oonsistute dispossession of the 
owner or start adverse possession In favour of the 
oooupant. Whether, in particular oiroum stances, the 
acts of the oconpant amount to possession and whether 
snob pcBiessfbn is on behalf of the legal owner or in 
opposition fo his title are matters of inference to be 
drawn from voved facts. [Para 6}' 

Anno. Iii& Act, Arts. 142 and 144, N. 11 Pts. 6^ 
and 7, 
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(b) Lflmitfttion Act (1908), Art. 144 — Adverse 

possession — Possession is not adverse ii it can be 
referred to lawful title. [Para 6] 

Anno, Lim. Act, Arts. 142 and 144, N. 18 Ft, 2. 

(c) Limitation Act (1908), Art. 142 — Disposses- 
sion — Meaning of. 

Diepossegaion involves some element of force or fraud 
and Implies the coming in of a poraon and his driving 
out auolber person from his possession. There can, 
therefore, be no disposaesaion unices there ia a termi- 
nation of the possession ol the rightful owner, followed 
by actual possession of another. [Para 7] 

Anno. Lim, Act, Arts. 142 <fc 144. N, 9 Pts, 6 and 6. 

(d) Limitation Act (1908), Arts. 142 and 144 — 
Discontinuance Meaning of Adverse possession 
Hostile intention —Payment of house tax. 

There can be no ‘diecontinuanoe’ within the mean* 
ing of Art. 142 merely because of absence of physical 
posseasion. A mere repudiation of the plaintiff's title 
behind bis back is not enough to dit-possess him unless 
it ig followed by some overt act. The payment of 
house tax is not such an unequivocal act ae would 
constitute an assertion of hostile intention so as to 
amount to adverse possession in law. If the plaintiff 
knew that the defendant was asserting bis own title 
and yet omitted to enforce the remedies open to him, 
there would be discontinuance. But without a volant* 
ary abandonment of possession there oan be no such 
discontinuance. Merely remaining quiescent cannot 
amount to disconti nuance. [Para 8] 

Anno. Lim. Act, Arts, 142 and 144, N. 9. 

S, Moha^atra — for Appellant; A. AT, Purohit — 
for Respondents, 

Pani^rahi J. — This is a second appeal by 
the unsuccessful plaintiff whose suit for recovery 
of possession of a house has been dismissed, 

[9] The plaintiff is the eon of one Jainarain 
who bad a brother Hup Bam and mother 
named Acbohunari Bawa. The plaintiff, bis 
uncle Bup Bam and his grand* mother Aohcba- 
nari were living joint. They own some home, 
stead lands in Khurda and paddy lands in the 
adjoining villages. The plaintiS’s case is that 
in or about the year 1994 there was an oral 
partition of the joint family properties between 
him and his uncle and that plot No. 633 oon- 
sisting of 6.379 acres of land and*- the suit- house 
and plot NO. 634 which is the adjoining {ran, 
were allotted to his share. The plaintiff further 
alleges that he was in possession of these plots, 
allotted to him, but that the properties stood 
jointly recorded in the settlement kbatian in the 
names of the plaintiff, Bop Bam and Aobcbu* 
nari. On Id.6-1998 Bup Bam and Achchunari 
executed a *nadahi deed (Ex. 2) in favour of) the 
plaintiff acknowledging bis title to the suit pro. 
perties and the lands allotted to bis share. In 
1938 Bup Bam and Aobchnnari executed an 
agreement to sell the disputed house in favour 
of defendant 3 aud his sons defendants i and s. 
The defendants brought a suit against Bup Bam 
and his mother Aobohunari in O. 8. 586 of 1938 
in the Mansif';^ Court for epeoiho performance 
of the contract to sell. That suit ended in a 
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compromise decree in execution of which (he 
defendants took delivery of possesBion of the 
disputed property on 11-1.1942 thereby and dis- 
possessed the plaintiff. The plaintiff, therefore, 
filed this suit for recovery of possession of the 
house on 17*10.1944. The only defence put up by 
the defendants is that the suit is barred by limita- 
tion by reason of their vendors having enjoyed 
the property openly and adversely to the plain, 
tiff for longer than the statutory period of 
twelve years. The plaintiff led evidence to show 
that he was in enjoyment of the property, 
through tenants, but this was rejected by both 
the Courts below as unreliable. The evidenoe on 
behalf of the defendants was that Bup Bam was 
always in possession of the suit property for IS 
to 20 years. The Courts below, therefore, ibeld 
that the plaintiff bad failed to prove disposses- 
sion within 12 years of the suit and accordingly 
dismissed the plaintiff's suit. 

[3] The only point to be ooneidered is whe- 
ther the plaintiff's right to eject has been esta- 
blished. The *nadabi* deed, dated 13*8' 1928 (Bx« 2) 
recites : 

* 'Having partitioned our properties each one ot ua 
has been paying rents on the lands and for the hooM 
separately, but we have sold some of the lands and 
the house allotted to ns. The properties mentioned In 
this^ deed having fallen to your share you have been 
paying the rents thereon as being in posseBsion. 
Although the said properties are recorded in our name 
we are not entitled to them, nor are we paying rents* 
You having apprehended that we might In futnre claim 
these properties, wa execute this *nada&i' deed," 

At the time of the execution of tbisi deed, the 
plaintiff was living at Ittamatti in Nayagarb 
State, tunning a grocery shop, and Bup Bam 
was (living at Ehnrda and — according to tbe 
defence evidenoe — in tbe disputed bouse itself* 
This *Nadald* deed amounts to nothing more 
than an acknowledgment of tbe plaintiff’s title 
and bis right to the exclusive possession of tbe 
house. It does not appear that the plaintiff was 
living in tbe house or that Bup Bam and bia 
mother Aobohunari surrendered possession of 
tbe house on tbe day the Nadabi deed was 
executed. The effect of this document was that 
tbe plaintiff and Bup Bam regarded themselves 
as ao.tenanta by reason of tbe oral partition of 
tbe year 1924 and Bup Bam besides acknowledg- 
ing the plaintiff’s title to the snit house under- 
took not to olaim any title thereto. The Question 
that has now to be oonaidered is whether if, not- 
withstanding fLis acknowledgment, Bup Bam 
continued in occupation of the house, suob ooon- 
paiion would amount to exolusive oooupation hr 
Bup Bam or dispossession of the plaintiff* 

[4] Exhibit 6 is the certified copy of a regis* 
tered sale deed dated 9-1.1937 executed by the 
plaintiff and his uncle Bup Bam and his grand- 
mother, Aohohunari, jointly in favour of ona 
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'Ramkumar Ram. This dooument reoitod that tbs 
pSaintiff, bis unole and grandmother jointly 
executed an usufruotuary mortgage deed in 
favour of the vendee on 4- 12-1031 and borrowed 
Bs. 400. It further recites that the plots sold 
thereby t together with the house stand ing there* 
on, were in joint enjoyment of the vendors. The 
description of the boundaries also shows that the 
vendors had some joint lands in plot no. 537. 
Exhibits 6 and 7 aeries show that the Settlement 
Record is still in the joint names of the plaintid', 
iiis uncle and his grandmother. It would, there, 
fore, appear that in spite of the admission that 
there was an oral partition — according to the 
JSladahi deed of the year 1928 — the properties 
were in fact never divided by metes and bounds. 
In 1031 the joint family borrowed some money 
and later, in 1937, executed Ex. 5 in order to 
discharge that debt. 

[ 5 ] Strong reliance was placed on certain 
house tax receipts produced by the defendants to 
prove that Rap Bam was in exclusive possession 
of the suit house. Exhibit F series show that 
Rap Ram was paying tax for the house to the 
Union Board of Khurda from the year 1930-31. 
it is accordingly contended that the possession 
of Rup Ram became adverse to the plaintifl at 
deaat from 1930 — the year from which he was 
paying house tax. 

[6l Possession must be diatinguisbed from 

I mere occupation or detention, Poe session in the 
eye of the law oonaists of the fact of physical 
pooupation and the mental act of holding the 
subject of possession to the exclusion of others. 
The unity of these two elements, namely, occu* 
pation and animus possidendi is recognized as 
constituting 'possession* in the eye of the law. 

I The physical element is not necessarily con- 
nected with any bodily contact with the subject 
of possession. It implies the physical power or 
possibility of dealing with the subject immedia- 
Itely. Legal possession includes cases of cons- 
'tructive possession! permissive possession and 
other kinds of possession where the owner is not 
in direct pbyBical contact. There is perhaps no 
legal conception more open to a variety of opi. 
nion than ‘possession* (See Lyall v. Kennedy 
(1887) IS-Q-B. D. 796.) Possession is a flexible 
i term and is not restrioted to mace occupation. 

' Legal possession is occupation with the inten- 
\ tion of exercising the right of ownership in res- 
^ peot of it. Mere acta of user which do not 
' interfere and are consistent with the owner's 
, title are not sufficient to constitute dispossession 
^ of the owner or start adverse possession in favonr 
; of the occupant. Another principle which is well 
< settled is that possession is never considered 
adverse if it can be referred to a lawful title. 
^Whether, in pastionlae oiraamstanoes, the acts 
1961 OjrUsa/34 & 25 
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of the occupant amount to poBsossion and 
whether such possession is on behalf of the legal 
owner or iu opposition to his title are matters ol 
inference to be drawn from proved facte. 

[ 7 ] A groat deal of argument was directed by 
Jlr. Purohit, couneel for the respondents to the 
question whether the case was governed by 
Art- 142 or Art. I4d, Limitation Act. But as we 
find the evidence sufficient to establish a clear 
couolusiou of fact, it is unnecessary to discuss 
whether the ouua lay on the plain till* to prove 
that he was dispossessed within tho statutory 
period or whether it was on the defendants to 
prove that their predecessor-in.title (Rup Ham) 
had acquired title by adverse possession. If the 
appellant’s conteution is right, the question is 
whether Rup Ram bad adverse pogsessiou of the 
disputed property before 17-10-1932- If the res- 
pondents’ contention is to be accepted the ques- 
tion is whether the plaintiff had not been 
dispossessed before that date. Article 142, Limi- 
tation Act, prescribes a period of twelve years 
from the dafe of dispossession or discontinuance 
of possession. The expression “dispogsession* has 
nowhere been defined but there can be no doubt 
about its meaning. Disposseeaion involves some 
element of force or fraud aad implies the com-: 
ing in of a person and his driving out another 
person from hig possession. There can, thereforej| 
be no dispossession unless there is a termination: 
of the possession of the rightful owner, followed 
by actual possession of another. The test, iu saobi 
cases, has been laid down by Bramwell L. J. in| 

Lep V. Jack (6 Ex. Division p. 273): 

“To defeat a title by diepossesaiag the former owner 
acts must be done which are Lncoosietent with the en- 
joyment of the soil for the purpose for whioh he inten- 
ded it. It is, therefore, necessary to look at the position 
in which the former owner stands towards the property 
ae well as to the acts done by the alleged disposseseor. 
Aots which prima facie ate acts of diepoesestion may, 
under particular circumstances, fall short of evideaoing 
any kind of ouster." 

As was observed by Lord Sumner 
*'they may be susceptible of another explanation, bear 
Bome other character or have some other object." (44 
Ind. App. 104.) 

[6] Having regard to the recognition of the 
plaintiff's title by Rup Ram in 1937 (Ex. 5) and 
the joint loan contracted by them in 1931 it ap- 
pears to me that the poEseBsion of Rup Bam 
never went beyond mere occupation of the suit 
house either as a co-tenant with the plaintiff 
or as his representative. It should be noted that 
the parties were olotely related. The plaintiff 
was doing business at Ittamatti and bad to be 
absent from Khurda where the property lies. 
Rup Bam and his mother had no house to live 
in as the only house allotted to them was — ao- 
oording to the evidence — in a state of disrepair 
and had been usafruotuatily mortgaged. In 
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these oircumetanCGB, what oould be more natural 
than that the plaintiff allowed his uncle and 
grandmother to reside in the housBi keep it in 
good repair and pay the taxes to the Union 
Board? Conversely, there ia no sinsle act done 
by Rup Ram which ia inoonsiatent with the 
plaintiff's possession. He never asserted any 
title hostile to that of the plaintiff, Ha never 
dealt with the property till 1933 in exercise of 
any right in himself, real or fancied, when he 
purported to execute the agreement to sell the 
property to the defendants. Even this act cannot 
be held to be adverse as it is not proved that the 
plaintiff had any knowledge of this transaction. 
The plaintiff's allegation of dispossession by the 
defendants in the year 1943 has, therefore, been 
established and it has not been proved that dis- 
possession occurred earlier than that date. In the 
oiroumstanoes since dispossession occurred within 
twelve years of the suit Art 142, Limitation 
Act, will not apply and the only article that 
would be applicable is the residuary Art. 144. It 
ie nobody's case that there was disoon binuanoe 
of possession by the plaintiff. There can ba no 
'disoontinuanoe’ within the meaning of the 
statute merely because of absence of physical 
possession. Rup Ram’s occupation of the suit 
honee having been found to be no better than 
that of a representative or a co-tenant or 
licensee from the plaintiff, the latter's possession 
continues nntil the denial of his title ia brought 
to his knowledge. A mere repudiation of the 
plaintiff’s title behind his back is not enough to 
dipossess him unless it is followed by some overt 
act. The payment of house tax ie not such an 
uneQuivocal act as would be sufficient to attri- 
bute hostile intention to Rup Ram, Every 
occupier of a house ia bound to pay tax and as 
EX. P series show the payment was made by the 
occupier or owner, I am, therefore, unable to 
accede to the contention of Mr. Parohit that 
these ooBstitute an assertion of hostile intention 
so as to amount to adverse possession in law. If 
the plaintiff knew that Rup Ram was asserting 
hie own title and yet omitted to enforce the 
remedies open to him, there would be disoonti- 
nnanoe. Bat without a voluntary abandonment 
of posseassion there can be no each discontinu- 
ance. Merely remaining quiescent cannot amount 
to diBOontinuanoe. On the proved facts, there- 
fore, the lair presumption that would arise is 
that the continued residence of Bup Bam was 
with the permission of the plaintiff. That Bup 
Bam never asserted a title in himself is an 
obviona inference from the facts proved in the 
case. 

[9] The Oonrta below fell into an error in 
Interpreting physica] ooonpation of Bnp Bam 
and payment of honee tax by him as oonstitating 


possession adverse to the plaintiff. This appeal 
accordingly succeeds. The judgments of th& 
Oourts below are reversed and the plaintiff’^ 
suit is decreed with costs thronghoat. The plain^ 
tiff shall also be entitled to recover the sank 
claimed by him as **wasilcift.’* 

[10] HaraBimham J. — I agree. 

V.R,B. Appeal allowed^ 
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SPECIEL BENCH 

Jagannadhadas, Paniqrahi and 
Habasimham JJ. 

Keshab Chandra Gkoudhary — Plaintiff — 
Appellant v. Lokenath Jena and others — 
Defendants — Respondents. 

Second Appeal No. 130 of 1944, D/- 3.11 1960, 

(«) Tenancy Laws — Orissa Tenancy Act {H 
ot 1913), S. 31 — As amended in 1938 — Transler 
of occupancy holding — Service of notice ot 
transfer on landlord if essential for validity — 
Subsequent rent sale behind back of tranaferec — 
Effect. 

(Ber Panigf'dhi <ind Jagannadhadas JJ,i Narsiw*' 
ham J. dissenting. J — The transfer ot an oooupanoy 
bolding must be deemed to be complete as soon as th& 
requisite fee is paid and the notice oonteooplated ii» 

S SI is filed into Court. The provision that the Colleo- 
tor shall serve the notice is directory in natare and 
therefore the failure of the OoUeotor to serve the notiao 
on the landlord cannot in any way aScot the title of 
the transferee to hold lands purchased aa a tenant. It 
would not therefore be reasonable to import into S. Sir 
service of notice ot transfer on the landlord or ,th» 
landlord's knowledge of the transfer as a condition 
pt( cedent to the vesting of the title In the transferee- 
and to the binding oharaoter of the transfer as against 
the landlord. Once the transfer becomes complete the* 
transferee heoomes liable to the landlord tor rent 
obargeabte on the holding and the holding cannot be 
put up for sale fn execution of a rent decree behind lii0 
back. If the holding is sold in exeootion of a rent decree- 
to which the transferee is not a party, all that the^ 
auction parohaser acquires at the rent sale is only thfr 
right, title and interest of the judgment- debtor and not 
the holding itaell, [Paras 17, 61J) 

Per Narsimkajw J,— The necessity of impleading 
transferee of an oocupancy holding or a portion thereof 
in a rent execution prooeeding so as its have the folk 
effeot ot a rent decree and rent sale, arises only if tbO' 
landlord receives notice of the transfer through the* 
machinery provided in S. SI or becomes aware of it by 
other means. Doubtless there may be a presumption^ 
that he did receive notice of the transfer if the tra^ 
fetee had deposited the process ea and necessary feu^ 

either before the register ing officer or before the (»uifc 

as required by sub-ss. (2), (5) and (6) of that BMiion- 
But this is only a rebuttable presumption and if th^ 
evidenoe in a particuiar case shows that the prooMse* 
were not aotually served and the landlord has n^ 
knowledge through other eourcea it will not be ootj^ 
to hold that rent decree and tent sale in exeouK^ 
thereof obtained by the landlord against the lecoraem 
tenants would have the effect of a money-dec om. 

(b) Tenancy Laws —Orissa Tenancy Act (II [v 
of 1913), 8. 31 (5)— As amended in 1938— Mor^e^ 
sale oi occupancy holding — Non- sex vice of w® 
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undet S, 31 (5) ^ Kltect — Subtequent rent sale 

behind back ol prior auction purchaser Title ol 

prior purchaser if aifected, 

A. In exeoution of his mort^ngo deoroo against tho 
leoordsd tenant ot an ooonpaDuy holding piirobasod a 
portion ot it. Though tna noooasary prooedsos for 
secvioe of notice on the landlords aa required by S. B1 
(6) wore filed by the noticea wore not actually served 
on all the oo-sharer landlords. The landlords subse- 
quently obtained a rent decree against the recorded 
tenant In respect of arrears prior to the transfer without 
impleading ^ and the bolding was then purchased by 
B in the rent sate: 

Held (Pet Jagannadhadaa and JPanif/rahi JJ\] 
Narsimham J. dissenting), that the non-aeivlce of 
notice on the landlords had no bearing on the comple- 
tion of transfer ot title to A under the mortgage sale 
and the Bubsequent rent decree obtained behind the 
back ot A was not binding on him. Goneequeutlyi id’s 
title to the holding by virtue ot his prior purchase was 
not affected by B's subsequent pnrohase at the rent sale 
and must prevail over the latter. [Paras 18, 43. 44, 45] 

(c) Tenancy Laws — Orissa Tenancy Act (II [2] 
of 1913), S. 31 — As amended in 1938 — Object ot 
notice. 

The provision for notice In S. 31 is Intended only to 
keep the landlord informed ol all transfers taking 
place within bis estate so that his lack of knowledge of 
euoh transfers may not lead to uuneoessary litigation. 
It is a provision primarily for the benefit of the land- 
lord and should not be construed as restricting the 
right of the tenant to transfer his holding. [Para 6] 

(d) Tenancy Laws — Orissa Tenancy Act (II [2] 
of 1913), S. 83 — Section emphasises absolute 
character of transfer of an occupancy holding by a 
raiyat by declaring the transferee jointly and 
severally liable to landlord for arrears of rent prior 
to transfer — Landlord is bound to implead trans- 
feree in his suit tor recovery of arrears of rent — 
S, 83 thus effectively safeguards landlord’s interest 
whether notice of transler is served on him or not. 

[Para 7] 

(e) Tenancy Laws — Orissa Tenancy Act (It [2j 
of 1913), Ss. 31*A and 83 — Sections if redundant. 

There is no rednadanoy or incousiatenoy between 
8. 51* A and S, 83. Seotion 31 *A (I) reoogniEes the 
status of a tranafaree of an uodefined portion ot the 
holding aa a joint tenant with the transferor for the 
UDEold portion as well, while S. 83 makes him jointly 
and severally liable for arrears of past rent on the 
entire bolding. In the oaae of transfer of a defined 
portion of a bolding, on the other hand, the transferee 
beoomea a tenant in hU own right of that portion 
under S. 31 -a (2) and not a joint tenant as under 
8. 51- A (1) ; while bis liability for arrears of rent due 
on the entire holding before the transfer is declared 
by S. 83. There was no need to declare bis 
statas BB a joint tenant in the ease ot transfer of a 
defined portion, aa indeed It would be inoonsistent 
with the transfer, and therefore 8. 31-A (2) merely 
gives the landlord the right to object to the diatribn* 
tton of rant and not to the transfer. [Para 8] 

(f) Tenancy Laws — Orissa Tenancy Act (ZI [2] of 
1913), 8. 197 — Scope, 

Seotion 197 does not soggest that the landlord conid 
Ignore all ttansfSts made subsequent to the publioation 
ol the Beooed ol Bights. If he does not bring the 
tramferee pn hU rent roll, he shall do so at his own 
I**' [Para 10] 

(b) ^®Baacy Laws — Orissa Tenancy Act (fl [2] 
<H 1913), 8, A 1-B Explanation —Scope — Words 
ol explanation are wide enough to apply to all 
'nniiera whether noade prior to amendment of 1933 
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or after it — It should not be restricted to pre-1938 
transfers merely because it appears as explanation 
to S. 31. B ; A 1 rc (38) 1051 Orieaa 41, Jtoi. on. (Vet 
HarnsimUavt J.) [Para 32] 

S. N. S m Oui)ta, L, K. Dae Qupta and S. K. Ray 
— /Of AppiiUant ; li. N. Strujk — for liat-ponUcnts. 

Pani^rahi J. — - The point raisod in fchia 
appeal retatea to tbe coiToot interpretation of 
S. 31 (O), Orissa Tecatiey Act {Bibar iind Oris=a 
Act It [2] of 1919, as amended by Orissa Act 
VI U [8] of 1938). 

[ 2 ] The plaintiff purchased .fioi of an aore of 
land out of a holding measuring 1.45 acres, in 
execution of a mortgage decree against defen- 
dant 2 who was tbe occupancy raiyat of the 
holding NO. 189 in Touzi No, 2181 belonging to 
defendants 3, 4 and 5 who are co-sharer land- 
lords, ia village Tirau. The plaintiff purchased 
lour complete plots and an undivided half share 
in plot NO. 580 on 15-5-40 Deiendanta 3 and 4 
filed a rent suic agiinst defendant 2 and put up 
the holding to sale in execution of tbo decree 
obtained in that rent suit. Defendant 1 purchased 
it at court auction oa l5-£-41. Tbe plaintiff 
tberoiiter on 17-9-41, filed the suit, out of which 
tbia appeal aris.:9, praying for a declaration of 
his right and confirmation of poaseeaion and, in 
the alteraative, for delivery of possession after 
ejecting defendani 1 . 

[3J Tbe plaintiff, appellant a case is that on 
the confirmation of the aale by the Civil Court 
he acquired an absolute right to the land, and 
any rent decree passed behind hia back there- 
after would not affect his title to the holding. 
The landlord-defendants 3, 4 and 6 remained ex 
p 27 ‘t 6 and the suit was contested by defendant 1 
alone. The oomention of defendant 1 is that the 
sale in favour of the plaintiff on 16-6-40, in exe- 
cution of his mortgage decree against defendant 
2, may bs ever so good, but would not be opera- 
tive against the landlords until they receive 
notice of that sale, and that as they bad net 
received any such notice of sale, contemplated 
in 3. 31 ( 5 ) of the Act they were not bound to 
implead the plainiiff as a party-defendant in 
the rent suit and that, accordingly, the title ac- 
quired by defendant 1 by reason of his purchase 
at the rent sale would prevail over that of the 
plaiatiff. 

[4l In 1938, the Orissa Legislature by Orissa 
Aob VIII (si of 1938, introduced some radical 
ohanges in the status ot tenants of ocoupanoy 
holdings by enacting Ss. 30-A, 31, 3 Ua and 3i-B. 
Prior to the introduction of these seotions, an 
oooupaacy bolding wag not transferable except 
with the consent of the landlord, this consent 
being purchased by the pament of wbat is 
known as tbe mutation fee. The object of the 
Legielature was to remove thia fetter on tbe 
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right of tha occupancy raiyat to transfer his 
holding, and, by S. 30-A, it expressly declared 
gu 3 h holdings, oc portions thereof, to be transfer- 
able by sale, exchange, gUt or bequest, without 
the landlord's consent, and without the payment 
of any fee to him; and it was also declared that 
such transfer would carry with it occupancy 
tight in the holding as well as all other rights 
appertaining thereto. Section 31 is a machinery 
eeetion and is entitled ; ‘'Manner of transfer and 
nonce to the landlord Sub section U) of S. 31 
enacts that every voluntary transfer of an oc- 
cupancy holding, or a portion thereof, shall bo 
made by a registered instrnment. Sab.seotion (2) 
of the aectioa says that a registering cffiosr shall 
not accept for registration any such instrument 
unless it is accompanied by a notice signed by 
the transferor and the tranaferoe, giving parbi- 
oulars of the transfer and the fee prescribed for 
the service of such notice on the landlord. Sub- 
section (3) says that after the instrument is 
tegisbered the registering officer shall transmit 
the notice to the Oollector who shall cause it to 
be served upon the landlord, named in the 
notice, in the prescribed manner. Sub-section (d) 
similarly laya down the procedure to be adopted 
in the case of transfer of a bolding by bequest 
and says that the Oourt shall, before granting a 
probate or letters of administration, require an 
applicant to file a notice giving particulars of 
the transfer, accompanied by the prescribed fee 
for the service of the notice on the landlord. 
When probate is granted, the Oourt shall trans- 
mit the notice to the Collector who shall cause 
it to be served on the landlord in the prescribed 
manner. Next comes sub.a. (5) which is in the 
following terms ; 

“Whea the bolding of an oooupanoy raiyat or a por- 
tion or share thereof U aold in execution of a decree oc 
of a certiQcato signed under the Bihar and Ocissa Publio 
Demands Recovery Act, 19 Id, other than a decree oc 
certificate for arrears of cent due in respect of the hold- 
ing or dues recoverable as such, and neither the pnc- 
obaser nor the deoree- holder is the sole landlord, the 
Court or the Revenue Officer, as the case may be, shall, 
before confirming the sale, reqaice the purchaser to file a 
notice giving particulars of the transfer in the prescribed 
form, and to deposit a fee of the prescribed amount for 
tbe service of it, When the sale has been confirmed, the 
Oourt oc tbe Revenue Officer shall transmit the notice 
to the Golleotoc who shall cause it to be served on the 
landlord in the prescribed manner.** 

In the case of an exeoution sale, the purohiser is 

required to file a nobioe giving partiouUrs of the 

transfer in the pceaoribei form aud to deposit 

the requisite fee for tbe servioe of auoh uotioe 

On the landlord. The actual servioe on the land- 

lord is left to the Oolleotor. The confirmation of 

the sale, however, does not await tbe service of 

notice on the landlord by the Ooll60tor^A.U that 

fiub.s. requires is tnat the purchaser is to 

file the ncUce and deposit the fee required for 


the service of it. As soon as these requirements 
are fulfilled, confirmation of sale should follow, 
as a matter of course, and the transfer of title 
to the purchaser becomes absolute. If the trans. 
fer relates to a portion or share of tbe ocon- 
pancy holding, and the portion transferred is 
not divided by metes and bounds, 9. 31 A (l) 
lays down that the traneferea and the persons 
possessing interest in the remainder of the hold- 
ing shall be considered as ioint tenants by the 
landlord. The object of this provision is to 
enable the landlord to collect bis rent from tbe 
entire holding by treating the transferee as a 
joint tenant with the transferor who still pos- 
sesses au interest in the remainder of the hold- 
ing. If the portion transferred is divided by 
metes and bounds, 3. 31-A (la) lays down that 
the landlord shall be deemed to agree to the 
division as also to the distribution of the rent 
made by the parties unless, within six months 
of the date of service of notice, he applies^ to 
the Oolleotor for a just and equitable apportion- 
ment of the rent so distributed. These two 
sections, viz,, 3. 31 and 3 31-A, apply to tiana- 
fecs made after the passing of the amending 
Act (Act Viii C8] of 1938). In lespeot of past 
transt'ers the Legislature made a provisioji 
in 3. 31-B enacting that the transferee shall 
be liable to pay mutation fee within the time- 
limit fixed by the section, and that such trana* 
feree shall not be liable to be ejeoted^ on tho 
ground that the landlord had not given Iw 
consent to the transfer. In order that the hold- 
ing may not be pub to sale in execution of ft 
decree for arrears of rent, sub-s. (2) of s. 31*3 
provides that the transferee is to give notiM o 
his transfer by registered post to the 
and thereupon the landlord shall be bound 
implead him as a party in the execution 
oeedings. Lest this provision should appear 
be in conflict with the other provisions of wa 
Act and the Oivil Procedure Oodo, the 
lature provided, by way of explanation. « ft 
the transferee may be brought on^ the 
in the execution proceedings either in fluhstj 
tion of. or in addition to, the judgment- deWori 
and such transferee shall, when so sabsWnjre 
oc added, be treated as a judgmeat-debtor. IM 
scheme of the amending Act is that, in the ^ 
place, it declares oooupanoy holdings to ^ 
transferable; it then provided how the transw 
is to be effected in different oases; ^ 

it preserves the right of the landlord to o J 
to unfair apportionment of rant if there _ 
such unfair apportionment, incases of 
of a portion or portions of holdings oivi 
by metes and bounds; and lastly it makes P 
vision to the effect that all past tsanafera mow 
be validated by giving notice to the landiowi 
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and ensacea that the holding would not be 
exposed to sale without tbe transferee being 
mode a party to the exeoutioa prooeedings. The 
need for the landlord’s Gonsent to the transfer 
is expressly done away with and the provision 
for giving notice to the landlord through the 
OoUeotor is not to be regarded as equivalent 
to taking the oonsent, as suob, of the landlord 
for Buoh transfer, Tne transfer can by no 
means be regarded as being dependent on the 
notice, which is to follow in due course after 
the completion of the transfer. The section 
does not expressly stipulate that the transfer 
of the holding will depend upon the consent or 
knowledge, or notice to the landlord; nor does 
it follow, by neoeBsary implication, that it 
should be so. Having regard to the scheme and 
object of the amending Act, viz., that it was 
designed to remove a long standing grievance 
of the tenantry, the provisions should be so 
oonstraed as to advance the remedy provided 
by the tiegislature and suppress the mischief 
which was intended to be removed. We cannot 
get away from the remedial operation of the 
statute while complying with the language of 
the statute, 

[6] Let me now examine the facta and the 
contentions advanced on either side. The 
proved facts are that plaintiff filed 'into Court 
the requisite notices and the process fee, as is 
evidenced by ex. 7 (certified copy of the Order 
of the Court). Whether the Court actually 
transmitted the notices to the Collector and 
whether the Collector, on his part, served the 
notice on any of the landlords, has not been 
satisfactorily established one way or the other. 
The learned Subordinate Judge who was direc- 
ted to record additional evidence and submit 
a finding on this point held that there was no 
material for concluding that the landlords, 
viz., defendants 3 and 4 had actually received 
any notice of tranfer, either through the maohi* 
nery provided in s. 31 of the Act or otherwise, 
It was proved, however, that defendant 5, one 
of the oosharer-Iandlords, did receive the notice 
of transfer on 18.11-41. The agent of defendants 
was examined and he produced Ex. 8, a copy 
of the notice under s. 31 (s) as having been 
served upon him. Bat hie evidence that it was 
also served on the agents of defendants 3 and 4 
on the day was not accepted. Neither defen- 
dant 3 nor defendant 4 nor their agent went 
into the box, to contradict it. The position 
thus would appear to be that two out of 
the three landlords have not been served 
with the notices by the OoUector and it is, 
tberefore, contended by Mr. Sinha, appearing 
for defendant l, that the sale in favour of the 
plaintiff most 1^ inoperative inaemnoh as the 


co-ebarer landlords, defendants 3 and 4, were 
not bound to implead the transferee in their 
rent suit. The competition is between two 
purchasers of an occupancy holding which was 
at one time non-ti'ausferabie. The issue about 
non-transforability is raised not by the land- 
lord but by one who has purchased the ryoti 
interest after the tiansfor in favour of the 
plaintiff. In such cases it has been held that it 
is not open to the subsequent transferee toques- 
tion the validity of the firat transfer ( See Aye- 
nuddtn v. Srish Gkandra, 11 c w N 7G). In 
cases between rival claimants, neither of whom 
is the landlord or tenant the question of trans- 
ferability does not ‘ arise; and the one would 
have the best title if the holding were trans- 
ferable is entitled to succeed — iSamiruddin v. 
Benga, 13 o W N 633 : (l I.O. 114) and Tulsi v. 
Dayal, 16 I. 0. 718 (oal.).] None the leas the res- 
pondent has been allowed to raise the point and 
his learned counsel was hoard at length as if the 
subsequent purchaser were the representativedn- 
interest of the landlords. 

[6J Mr. Singha’s argument proceeds on the 
assumption that either notice or knowledge of 
transfer is an essential requisite for validating 
the transfer and that the landlord — who is ex- 
pressly precluded by B. 30* A from W'iihholding 
his consent to a transfer — must nevertheless re- 
ceive the notice of sach transfer before the 
transfer becomes operative. In other words, 
according to this contention the law as contain- 
ed in the Amending Act vill [8] of 1938 has 
brought about no such radical change as to 
make an occupancy holding absolutely trans- 
ferable regardless of the interest of the land- 
lord, and that the notice contemplated under 
S- 3l must be taken to have been substituted 
for impliedly obtaining the consent of the land- 
lord. This contention, if I may say eo with res- 
pect, completely ignores the antecedent history 
of the legislation, the object of the legislation, 
and the language employed by the Legislature 
in carrying out that object. Prior to 1933, the 
purchaser of a holding was required to apply to 
the landlord for registration of his transfer and 
no such transfer would be valid until the land- 
lord consented to it. He could not deposite his 
rent until such registration (see S. 70 (3) ). The 
raiyat could not sub let or mortgage excsptwith 
the landlord’s oonsent — (see *69. 96 and 96). 
All these disabilities have been removed by ibhe 
Amending Act of 1938, Section 30-A of the Amend- 
ing Act is affirmative, explicit and peremptory 
when it says that a holding ehall be transfera- 
ble without the landlord’s consent; and regis- 
tration in his books is done away with. I am 
not inclined to restrict the opsrafcioa of this 
section by introducing words which are not to 
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be fount! there. Section 30.A doeg not aay that 
tbe bolding Bhali be transferable without the 
landlord’s conaent but that the transfer shall be 
Operative only after notice haa been served 
upon him. There is no such ragtrietive clause 
either in that aeotioa or in any of the Buoceed. 
ing geefcions. The duty of serving the notice is 
loagb upon the Collector — a stranger to the trans- 
action betiveen the parties. The provision for 
notice, therefore, is in my opinion intended only 
to keep the landlord informed of all transfers 
taking place within bis estate so that bis lack of 
knowledge of such transfers may not lead to 
unneoefsary litigation. It is a provision prima- 
rily for the benefit of the landlord and should 
not be oongtrued as restricting tbe right of the 
tenant to transfer his holding It represents a 
delicate balancing of two conflicting interests: 
on the one hand the right of the tenant to trans- 
fer is unrestricted and on tbe other the hard- 
ship that may result if the landlord is kept 
ignorant of it is sought to be removed. 

[7j It was then argued that since tbe trans- 
feree and the transferor ere made jointly and 
severally liable for past rent under S. 83, the 
transferea does not ac(3uire a perfect title until 
be is registered in the books of the landlord. 
Section 83, as it stood before 1938, applied to 
transfers in permanently settled areas where 
transfers could be effected without the land- 
lord’soonsent — See old s. 3i (e). The transferee 
was declared liable for arrears of rent after the 
transfer along with the transferor. The Amend- 
ing Act of 1938 bas removed this distinction 
and placed transferees in permanently settled 
as well ag in temporarily settled areas on the 
same footing. Furthermore the amendment 
makes him liable for arrears of rent even prior 
to the date of transfer. The landlord cannot, 
therefore, ignore the transfer having regard to 
the fact that under 8. 83 the transferee is jointly 
and severally liable to the landlord for payment 
of arrears of rent accrued due prior to the date 
of transfer. Since s. 83 imposes a liability on 
the transferee for arrears of rent, any construc- 
tion which would relieve him of that liability 
on the ground that the landlord had no notice 
of the transfer and thus impose the entire lia- 
bility on the person remaining with the trans- 
feror would be unsound. If the transferee is 
liable to the landlord for arrears of rent, it 
stands to reason that the landlord is bound to 
implead the transferee in his suit for realising 
the arrears if the holding is sought to be pro- 
ceeded against. Section 83, therefore, fat from 
lending support to Mr, Singha's contention, em- 
phasises the absolute character of the transfer 
of an occupancy holding by a raiyat by declar- 
ing the transferee jointly and severally liable 
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to the landlord for arrears of rent accruing due 
prior to the date of transfer. The interest of the 
landlord is thus effectively safeguarded — notice 
or no notice. 

[6] It was next contended that 8. 31- A pro- 
vides a clue as to the manner in which b. 8l 
is to be read. As 1 read 8. 31-A it only empha- 
sised the absolute right of transfer that was 
conferred on the raiyat when it lays down that 
if the transfer is of an undefined portion the 
transferee shall be considered as a joint tenant 
by the landlord. Here, again, the language ia 
mandatory and leaves no option for the land- 
lord to ignore the transfer. In the case of trans- 
fer of a defined portion, on the other hand, the 
only option left to tbe landlord is to object to 
the distribution of rent which is inextricably 
bound up with the division of the bolding. This 
Bsetion is a corollary to S. 31 (3) and had to be 
inserted. Under tbe old S. 31, tbe landlord had 
the right to object to a transfer on the ground 
that it would result in tbe creation of unreason- 
ably small holdings. The new B. 31 (3) requires 
that the deed of transfer should state the rent 
of each holding or a portion or share transferred 
and thus recognises the right of the raiyat to 
divide his holding and distribute the rent. Sec- 
tion 31 -A makes it obligatory of tbe landlord to 
recognise this division. The transferee of an 
undefined portion ‘shall be considered as a joint 
tenant by the landlord* under S, 31-A (l) and 
where the transfer is of a defined portion ' the 
landlord shall be deemed to agree** to the divi- 
sion and distribution as set forth in the notice 
referred to in 3 . 31 unless he applies to the 
Oolleetor for a fair and equitable distribution 
of rent within six months. The effect of this 
section is that the security of the holding for 
the rent due to the landlord is kept unimpaired. 
It says no more than that and cannot be re* 
garded as by any means whittling down the 
operation of 8 . 31. It is noteworthy that when 
the transfer relates to an entire holding there is 
noSproviaion entitling the landlord to object on 
any ground; such a case would be clearly covered 
by S. 83. It was suggested that 3, 83 would be 
redundant in view of the provision in 3. 81-A 
(l) of the Act, but I am unable to see any euoh 
redundancy or inconsistency between the twO 
aeokioas. Section 31 -a( 1I recognises the status 
of a transferee of an undefined portion of the, 
holding as a joint tenant with the transferor for 
the unsold portion as well, while 8. 83 makes 
him jointly and severally liable for arrears of 
past rent on the entire holding. In the oase of 
transfer of a defined portion of a boldingi oo 
the other hand, the transferee becomes a tenant 
in his own right of that portion under 3. 81 -a(3i 
and not a joint tenant as under 3. Bl-A (liJ 
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while hia liability for arrears of rent due on the 
entice holding bc^fore the transfer is declared by 
3, 83. There was no need to doolare his etatua 
as a joint tenant in the otiae of transfer of a 
deOned portion, aa indeed it would be inooiisia. 
tent with the transfer, and tberefovo 8. 31- A (3) 
linerety gives the landlord the right to object to 
the distribution of rent and not to the transfer, 
A reference to 8. 99 which deals with eub-divi- 
'Sion of tenures would show that sub. divisions 
•effected by transfers are expressly saved. A 
division of tenure of holding except as provided 
dn S3. 31 and 31* A is not binding upon the land- 
lord unless it is made with his express consent 
under old 8. 99, which has since been amended 
An 1947 (Act XV tl6] of 1947). 

C93 This also appears to emphasise the position 
that a tenant can, by transfer of his holding, 
effect a sub-division of the same between him- 
self and the transferee without reference to 
the landlord and subject to the distribution of 
sent. Mr. Sinha’s contention is that if the trans- 
fer were to be regarded as complete on registra- 
'tion, why does S. 3i.a (i) declare that the 
transferee shall be regarded as a joint tenant by 
the landlord? The reason is obvious. Under the 
old Bs. 31 and 31- A, the transferee was obliged 
to apply to the landlord for recognition of his 
transfer and the transfer of the holding could 
^0 validated only after registration of the trans- 
“fer in the landlord’s books on payment of the 
(mutation fee. Excepting in the oases specifically 
provided in old Ss. 31 and Sl-A, all other oases 
‘Of Bub-division of a tenancy were prohibited 
without the landlord’s consent in writing as 
flaid down in 8. 99. When these two sections 
were replaced by the new S3. 31 and 31- A in 1933 
«and the landlord’s consent was dispensed with, 
4t was necesaaiy to declare that the transfer of 
•a holding or a portion thereof would be binding 
tipon the landlord even when made without his 
oonsenti and the status of the transferee would 
be that of a joint tenant along with the trans- 
feror, Ths present position, therefore, is that 
while a division of tenure can bs effected by 
^ale, exchange, gift, or bequest, subject only to 
(the right of the landlord to object to the diatri> 
%ution of rent any other form of division would 
d)e governed by the provisions of 3. 99. 

[lol Beliance was placed on 3. 197 of the Act 
‘for the contention that the landlord is bound to 
(look to the Record of Rights for realisation of 
ibis rent, and that tenant alone whose name is 
•recorded in the Record of Rights shall be liable 
'to pay the rent due to him. A reference to this 
-section shows that all that it la>3 down is that 
<a revenue Oourt shall have due regard to the 
entries made in the Record of Rights. There is 
Aothing in the langai^e of the section to sug- 
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gesb that the landlord could ignore all transfers 
made subsmiuont to the publication of tije 
Record of Rights. If he does not bring the trans- 
feree on bis rent roll, he shall do so at hie own| 
risk. 

Cll] Mr. Ii. K. Gupta, learnod counsel 
appearing for the plain tiff- a])poUant advanced 
the following propositions : (1) that the transfer 
of a holding is complete, the moment registLa- 
tiou of such transfer is made by the registering 
offioor or^the moment a sile certificate is granted 
by the Oourt; (2) that 'the transferor of an occu- 
pancy holding ceases to be liable to the landlord 
for payment of rent once be transfers his inter- 
est in the holding to another party; (3) that in 
order that the holding may pass to the auotion- 
purohasBC at a court sale there should be the 
relationship of landlord and tenant subaisting 
on the date of the rent sale. If the matter were 
ro 3 Integra, I should have had no difficulty in 
holding, on a mere interpretation of the relevant 
seotione, that these contentions are well-found- 
ed. But every one of these propositions has been 
well established by a long course of decisions 
of the Calcutta High Court which have been 
approved by the Judicial Committee of the 
Privy Council. 

[12] The language employed in S. 13, Bengal 
Tenancy Act, 1886 (viu [s] of 1886) is identical 
with that used in 3. 31, amended Orissa Tenancy 
Act. Section 13 of the Bengal Act says that when 
a permanent tenure is sold in execution of a 
decree the Court shall, before confirming the 
sale, require the purchaser to pay into Court 
the landlord’s fee requited by 0. 19 together with 
the prescribed cost of transmission thereof to 
the landlord and such further fee for service of 
the notice of sale on the landlord as may be 
prescribed; and that when the sale has been 
confirmed the Court shall send to the Oollector 
the landlord’s fee, the preaoribed cost of trans- 
mission of the same, and a notice of the sale, 
and the Collector shall cause the fee to be trans- 
mitted to, and notice to be served upon, the 
landlord named in the notice and in the pre. 
oribed manner. A comparison of the above pro- 
visions in 3. 13 of the Bengal Act with those 
contained in s. 31 (6) of the Orissa Act would 
clearly show that the object of the liegislature in 
both oases was to provide a machinery for 
the transfer of a permanent tenure in the 
former case and of an occupancy bolding in the 
latter case. The agency employed for servioe of 
notice of transfer is the Collector in both the 
cases. 

[13] It has been held, uniformly, by the OaU 
cutta High Court that the transfer of a tenure 
under the Bengal Act becomes complete on 
payment of the requisite fee to the landlord and 
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the cost of traagmi^eion thereof. As early as 
1889 ib was held by Petheram 0, J. in Kristo 
Btdluv V. Ktistoldl Siugh, 16 Oal. Cl'S that a 
transfer beoomog complete as soon as the docu- 
ment was registered and that the liability of the 
transferor to the landlord for payment of rent 
ceases when the estate is so transferred, and the 
Act does not say that his liability subsists until 
notice has been served upon the landlord. This 
case baa been followed in a number of cases 
decided by that High Court, In Ghisttamoni 

Dull V. Rashhekari, 19 oal. 17 ib was observed! 

‘‘Though it might seem a cage involving hardship to 
the landlord that he hae not received notice on account 
of some neglect on the part of the Begistrar, or the 
GoUeotor, bis suit is slill liable to be dismissed if 
brought against the wrong persoo.^* 

The argument that the landlord is entitled to 
look to his recorded tenant until he receives due 
notice of the transfer wag negatived on the 
authority of Kristo Bulluv*& case^ 16 cal. 612. 
In Mohesh Chunder Ghose v, Saroda Prasad^ 
21 cat. 433, the argument put forward was that 
the recognition of the transferee of a share of 
the holding would confltct with S. 88, Bengal 
Tenancy Act, which oorresponds to 8. 99 of the 
Orissa Act — an argument that was repeated 
before us by Mr. Sinha. This argument was 
rejected on the ground that the transferee of a 
portion of a holding can always claim to be a 
joint tenant with the transferor and there was 
nothing inconsistent in s. 88 which would mili- 
tate against that position of the transferee. It 
was held in that case that the decree obtained 
by the landlord and the rent sale in exeoutlon 
thereof without impleading the transferee, did 
not affect the rights of the transferee plaintiff. 
In Hemendra Nathv. Kumar Natk, 12 o. w. N. 
478, neither the landlord’s fee was paid nor 
notice of transfer served on the landlord. It was 
held that once the document was registered the 
fast that the landlord’s fee was not paid did 
not render the transfer invalid. A transfer in 
favonr of the purchaser must be deemed to have 
been completed upon payment of fee into the 
Court, irieepective of its acceptance by the 
landlord: See Girish Chandra v. Khagendra- 
nath, IS c. D. j. 613 : (9 i. o. looi). The un. 
recorded transferee of a transferable tenure is a 
tenant though bis name is not on the books of 
the landlord: See Azgar Alt v. Asahoddin, 9 
0. W, N, 134. Similar oases which recognised 
transfers, in spite of the fact that the landlord’s 
fee had not been paid may be found reported in 
Fazal Ali v. Amir BaUsh^ 47 i. o. 334 : (a.i.b. 
(6) 1919 oal. ICOO) and Joy Qobind v. Mon^ 
moiha Natht 33 oal. 680. 

[14] The exposition of the law in Kristo 
Bulluv*s caset 16 Gal. 642 and in Hemendra 
Nath V* Kumar Nath, 32 0..W. N. 478 was 


referred to, with approval, by the Judicial Com- 
mittee in Surapati Boy v. Bamnarain, 60 
I. A. 166 : (a. I. R. (lo) 1933 p. 0 . 88). In Jiten^ 
dranath Ghose v, Manmohan Okose, 67 I. A,. 
214 at p. 231 : (A. I. R. (17) 1930 P. 0. WSV 
the Judicial Committee had again occasion 
to consider the requirements of notice as pres- 
cribed in S3. 12 and 13, Bengal Tenancy Act,. 
1885. The arguments addressed before their 
Lordships in this case are reported in Jiiendra^ 
Nath v. Manmohan, 34 O. "W. N, 821 : (A. I, B. 
(17) 1930 P. o. 193). Lord Tomlin pointed ouV 
during the discussion, that before the Bengal 
Act of 1885 there was a statutory duty on the* 
tenant to give notice to the zamindar but no 
such duty was imposed on the tenant or tbe- 
transferee under the Act of 1885 and that it was- 
for the Court or the Collector to give that 
notice. At p. 8-32 of the Report the same learn- 
ed Lord made this observation : 

* Once you have a valid transfer by a registered* 
inetiument, what has notice got to do with it ?“ 

Sic George Lowndes, who delivered the judg- 
ment of the Board, pointed out that before tb& 
Act of 1835 the duty wag laid spaoifioally upon 
the transferee to see that hig name was record* 
ed in the landlord’s sberista, bat after the* 
ooming into force of the Act of 1885, instead of 
the transferee being required to go to the land- 
lord to get his name recorded, the landlord had 
to find out his tenant. The landlord could nob 
ignore a transfer of the tenure and rely upon 
decrees obtained by him against persons whont 
ha ohoss, for his own purposes, still to regard 
them as his tenants, though he knows or mueb 
be taken to know — that their interest in tha 
tenure has ceased. It wag further observed that,, 
apart from the knowledge of the landlord, their 
Lordships had no hesitation in presuming, in 
the abssnce of evidence to the contrary, that tb^ 
procedure laid down in Ba. 12 and 13 of the Aot- 
was duly followed and that proper statutory 
notice was given. It was accordingly held that 
the tenure being statutorily transferable, the ori- 
ginal tenure-holders would no longer be liawO' 
for rent and that an effective decree could only- 
be obtained against the transferee. 

[15] Nor can the failure to serve the noti^ 
have the effect of invalidating the sale of 
tenure : See Barada v. Tarakanath Pfasad^ 
A.I.R. (13) 1926 cal. 844 *. (94 I. 0, 147) O^d 
Amhika Gharan v. Sarkishoree, a. i. B- 
1927 oal. 826 : (103 I. O. 707). 

[16] These oases were sought to be disting- 
uished on the ground that they related 
transfer of tenures. But I can find nothing on* 
principle to distinguish these oases from thfr 
present case. The language used by the 
lature being the same in both the oaBflS 
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interpralalion given to that language by the 
Oaloatta High Court should be adopted. I'be 
Bengal Tenancy Act of 1636 was amended in 
1988 and the right of transfer was conferred 
upon ooonpancy tenants by ss. S6B and S60. 
MahckTdf Bcth%dur Singh v, Nari MoUani, 63 
Oal. 1117:{A. I. R. (83) 1936 Oal. 979) was a case 
which arose under S. 260, Bengal Tenancy Act 
of 1928 . In that case the landlord's transfer fee 
did not reach the landlord before the decree in 
the rent suit was passed, and Mitter J. held 
that as soon as the doo ament was registered 
title to the holding passed from the transferor 
to the transferee with retrospective effect from 
the date of execution of the conveyance. The 
question whether the landlord was served with 
the notice of transfer by the Collector wag not 
material and it could not be said that the 
transfer would be complete as against the land- 
lord only when he received the notice of trans- 
fer. In another case, relied on by the learned 
counsel for the respondent, viz., Nagendranath 
V, Ntranjcin, A. i. R. (24) 1997 cal, 665:(r.Tj'R. 
(1938) 1 Oal. 164) the immediate point for deoi- 
Bion was whether the transferee was represent- 
ed by the transferor in an execution proceeding 
and the decision of the question turned upon 
the oorreOii interpretation of 8. 146 A, Bengal 
Tenancy Act (introduced in the year 1928. There 
is no corresponding provision in the Orissa 
Tenancy Act and I am unable to see how this 
case can support the respoudent’e argument. 

Cl7l My conclusion, therefore, on a review 
lof all these decisions, is that the transfer of an 
loocupanoy holding must be deemed to be com, 
Iplete as soon as the requisite fee is paid and the 
[notice contemplated in 8. 31 is filed into Oourt. 
[xhe section refers to the immediate act of pir- 
[ties to give validity to the transfer and does not 
[extend to the acts or omissions of third parties. 
[The provision that the Collector shall serve the 
[notice ig a direction to that officer, it is diteo- 
jtory in nature as it is intro luce d after the 
Uransfer is completed (Oraies on Statute Law, 
p. 838). A provision in a statute is often direc- 
tory in the sense that it is not a condition pre- 
cedent, but a condition subsequent, as to which 
responsible persons may be blamable and puni, 
shable if they do not observe it {s$e HaUbury, 
vol, 87, p. 173). The failure of the OoUeotor to 
serve the notice on the landlord cannot in any 
way affoQfc the title of the transferee to hold 
lands purchased as a tenant. Once the transfer 
of title baaomes complete it follows, as a oonse- 
qnelioe, that the transferee becomes liable to the 
mtidlord for rent chargeable on the holding and 
I the holding cannot be put up for sale in exeou- 
iihh of a ^nt decree behind his bach. It may be 
that the transferor is also liable but as there ig 


no privity of estate between him and the land-, 
lord in respect of the transferred portion and ae[ 
the relationship between the landlord and tiie 
transferor ceases to bo that of a landlord and 
tenant from the date of sale the transferor’ e 
liability to pay rent algo ceases. In such a case 
all that the auction purobaser acquires at the 
rent sale is only the right, title and interest! 
of the iudgment debtor and not the holding it- 
self : See /I, H. Forbes v. Maharaj Bahadur 
Singh, 41 I. A. 91 : (a. i. R. (i) 1914 p. c. ill) 
and Krishnapada v. Mannada Sundari, 59 
oal. 1202 : (a. I, R. (19) 1932 cal. 331 S, B.). It 
has been observed that 

“any proceedinga for rent after the complotioo of the 
transfer must be against the transferee and any decree 
for rant obtained against the transferor after the 
tranafer cannot afleot the interest of the transferee.’* 

Sse Prabhavati v. Lalji Mahto, 23 Pat. 356 : 
(A. I. R. (31) 1944 Pat. 252). following Kristo 
Buliuv V. Kristolal, 16 Cal. 612. In Chandra 
Sekhar v. J agannath, 24 pat. 143 : (A. I. R, (32) 
1945 pat. 313), it was found, as a fact, that the 
landlord’s fee was not paid and no notice cE 
transfer was served upon the landlord as re- 
quired by a. 13, Bihar Tenancy Act, which cor- 
responds to 3. 12, Bengal Tenancy Act. It was 
held that the mere fact that the Registrar or the 
Collector did not carry out the directions con- 
tained io S5. 12 and 13 cannot affect the title of 
the transferee. It may be noted that, in that 
case,’ even the requisite fee for serving the notice 
had not bseu deposited. 

119] I am satisfied that the non. service of. 
notice on the landlord has no bearing on that 
completion of transfer of title and that the 
decrea for arrears of rent obtained by the land, 
lords in this case doas not bind the plaintiff. 
The plaintiff's title to the suit holding by virtue 
of his purchass on 15-4-40 is not afifected by the 
later purchase of the same by defendant 1 at 
court auction in execution of a rent decree, on 
15-5-41, and must prevail over the latter. 

[19] In the result I allow this appeal with 
costs throughout. 

[20] Narasiinham J This appeal is by the 

plaintiff against the appellate juigmant of the 
Additional District Judge of Cuttack modifying 
the judgment of the 2ud Additional Munsif of 
Cuttack in a suit brought by the appellant for 
declaration of bis title and confirmation of poa- 
session in respect of 60i decimals of land which 
forms part of au occupinoy holding compriging 
1‘46 acres recorded in Khata no. 189 of village 
Adankut, P, S. Tirtol. During the last settle- 
ment the said Khata comprised 6*63 acres of 
land. Bub since then the holding wag split up 
into two separate holdings consisting of 1.45 
acres and 6.18 acres with the consent of tbe> 
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landlords and defendant 2 and his oo-sharers 
'Were recorded as raiyats in respect of 1.46 acres 
■of the eaid khata. The plaintiff’s father took a 
mortgage of 60^ decimals of that separate hold- 
ing from defendant 2 and in execution of the 
mortgage decree the plaintiff purchased that 
property through the civil Court on 15-B.40. 
Soon aher the purchase he Sled the necessary 
fees and processes for service of notice on the 
landlords as required by sub s. (6) of S. 31, 
Orissa Tenancy Act, as amended by Orissa Act 
viii [8] of 1938. But it appears that the pro- 
cesses were not actually served on all the oo- 
sharer landlords. Defendants 3, 4 and 6 are the 
three co sharer landlords of the khata. For 
arrears of rent due on this holding defendants 3 
and 4 filed a rent suit on 12- 4.40 (more than a 
month before fcbe mortgage sale in favour of the 
plaintiffs and impleaded in that rent suit the 
recorded tenant (defendant 2) and his co-sharej 
Sadal Rout making the other oo-sharer land- 
lord (defendant 5) a pro forma defendant in 
that suit. In due course they obtained the rent- 
decree in November 1940 and in execution of 
that decree the holding was purchased on 15*5-41 
by defendant 1 who obtained delivery of posses- 
sion through the civil Court. It was conceded 
before u9 (though this point was challenged in 
the lower Courts) that in that rent suit and the 
subsequent rent sale the reguirementa of 8s. 199 
and 212, Orissa Tenancy Act, were complied 
with. Consequently, the decree would have the 
sffest of a rent decree and the entire holding 
would pass by the sale unless it be held that the 
plaintiff is a necessary party to the execution 
proceeding. 

[21) The plaintiff’s main contention is that 
by virtue of the mortgage sale dated 15-5-40 he 
became a eo-sharet raiyat of the holding and 
that as he was not impleaded as a party in the 
rent suit and the subsequent execution proceed- 
ings, the rent. decree had the effect only of a 
money-decree and that consequently his title in 
respect of 60^ decimals of the holding remained 
nnaffeoted by the rent-sale. Several other points 
were taken up both in the trial Court and in 
the lower appellate Court and also before this 
Court when it sat as a Division Bench and 
heard the appeal. At that time Mr. Dasgupta 
on behalf of the appellant asked for a remand 
of the appeal for a finding of the lower Court 
as to whether the mortgage sale in favour of the 
appellant was duly notified to the landlords in 
the manner provided in 8. 31 (5) or else they 
were otherwise aware of the transfer. He felt 
•BO sure of his ability to prove by evidence that 
the transfer in favour of the plaintiff was brought 
to the knowledge of the landlords and that they 
tactually made the necessary corrections in their 
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rent-roll and entered the transferee plaintiff aa 
a tenant that he did not rely on the presump- 
tion of due service of notices by the CoUeotor 
under S. 31 (5), Orissa Tenancy Aot. This Court 
then remanded the appeal to the lower Court 
for a finding on this question of faot but un. 
fortunately for Mr. Dasgupta the finding of the 
Subordinate Judge is to the effect that two of 
tbe landlords (defendants 3 and 4) did not have 
notice of the transfer either through the maobi- 
nery provided in S. 31, Orissa Teoanoy Aot, o* 
otherwise. Mr. Dasgupta, however, contended 
that even if it be held that those landlords did 
not know about the transfer yet the decree ob- 
tained by them in a rent suit (otherwise pro. 
perly constituted against the recorded tenante) 
would still have the effect of a znoney-deorea 
inasmuch as tbe title of the plaintiff to bis por- 
tion of the holding become complete as soon as 
the mortgage sale was confirmed on 16-5*40. 
Gonseqaently, on the date of the rent-sale 
(16*5 41) one of the parties interested in the hold, 
ing was not a party before the execution Court 
and his right, tiUe and interest cannot, in any 
way, be affected by tbe sale. Mr. Sinba on be- 
half of respondent 1, however, urged that in 
view of the clear finding to the effect that the 
transfer was not brought to tbe knowledge of 
all the landlords either through the machinery 
provided in s. 31 (6b Orissa Tenancy Act or 
otherwise such transfer though valid as between 
the transferor and the transferee (defendant 1 
and the plaintiff) could not have a binding effect 
on the landlords so aa to render a renl-deoree 
obtained by them in a suit properly constituted 
in other respecta against the recorded tenants 
into a mere money-decree. In view of the im* 
portance of this question and its repBroossion on 
the security of the bolding for arrears of rent in 
north Orissa it was considered necessary to 
decide this question in a Speoial Bench. Thera 
is a Division Bench decision of this Court in 
Giridhari Mohanty v. Abdul Khant I.d.b. 1960 
cut. 195:(A.I.B. (38) 1951 orissa 41) in which my 
Lord the Chief Jnstice (Panigrabi J. concurring) 
while discussing another case, which on facto 
is distinguishable from tbe present one, made 
some general observations to the effect that the 
various amendments to B. 3l, Orissa Tenancy 
Aot, by the amending Aot of 1938 had as their 
object the conferments of an nnreatrioted right 
of transfer either in whole or in part to the 
raiyat bat at the same time making it incumbent 
on the transferee to give notioe of snob transfer 
to the landlord in the manner provided in that 
section so as to make it binding on the latter* 
The oorreotnesa of some of those obsetTO- 
tions was also cbaUenged before this Special 
Bench, 
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[9Sl Prior tio the amending Aot of 1998, the 
landlord’s oonsent was neoeesary to make any 
transfer of an oooupanoy holding or a portion 
thereof binding on him and euah consent was 
deemed to be given when he aooeptod the pres, 
oribed transfer fee tendered by a tenant or else 
when that fee was received by the Colleotor and 
a declaration was given by him to the etTeoi that 
the transter was registered (see old 8, 8i). Unless 
a transfer was so effeoted the landlord oould 
proceed to sue the recorded tenant for arrears of 
rent and any decree obtained by him would 
have the effect of a rent-decree provided that 
all the co-sharer landlords and co-stiarer recorded 
tenants were made parties. Section 2i2, Orissa 
Tenancy Act, expressly stated that in euoh a case 
the entire bolding would pass to the purchaser. 
The landlord was not bound to implead any 
transferee either of a whole or a portion of the 
holding whose transfer had not been recognised 
by him in the manner described above and the 
omission to so implead such a transferee would 
not in any way reduce the rent-decree to a 
money.deoree. But there were also some occu. 
panoy holdings which were transferable without 
the oonsent of the landlord in accordance with 
custom or usage prevalent in particular locali- 
ties. The law relating to the transfer of these 
classes of holdings will be discussed later. 

[23] In 1938, the Orissa Legislature made 
radical changes in the Tenancy law mainly with 
the object of conferring on all classes of occu- 
pancy raiyata freedom as regards transfer. In 
place of old S. 31, four new eections (30A, 31, 3i a 
and 31B} were substituted. Section 30 A expressly 
declared that the occupancy holding of a raiyat 
or a portion or a share thereof was transferable 
without the landlord’s consent and without the 
payment of any fee to him. Section 31 contain- 
ed elaborate provisions regulating the mode of 
transfer and service of notice on the landlord. 
.As regards voluntary transfers, registration was 
made compulsory irrespective of the value of 
the property and the registering oflBeer was 
prohibited from accepting for registration any 
'instrument of transfer unless it was accompanied 
by a notice signed by the transferor and the 
^transferee giving particulars of the transfer and 
also the preacribed fee for service of the notice 
on the landlord. The registering officer was 
reiiuired to transmit the notice to the Collector 
who was also required to serve it on the land- 
lord In the prescribed manner. As regards in. 
voluntary transfers sub-s. (5) of that section 
required that the Court, before confirming the 
sale, should direct the purchaser to file a notice 
giving particulars of transfer in the pres- 
' oribed form and to deposit the necessary process 
dee* After the confirmation of the sale the Court 


was required to transmit the notice to the Collec- 
tor who was directed to cause it to bo served on 
the landlord in the presoribed nmnner, I shall 
discuss Bs 3iAand 3in later. As a consoquontial 
amendment, s 88 was also recast and the trans- 
feror and the transferee were made both jointly 
and Eeverally liable for arrears of rent that 
accrued due prior to the date of the transfer and 
such arrear rent was made a first charge on the 
holding. The oonteniion of Mr. Dasgupta is that 
by virtue of 8 . 80A an oooupanoy raiyat was 
given the unrestricted right of transfer either of 
the whole or a portion of the holding and as soon 
as such a transfer was duly registered under 
Bub-s. (2) of 8. 31 (in case of voluntary transfers) 
or the sale of the holding was duly confirmed 
(in case of involuntary transfers) by a Court 
under the provisions of sub-s, (5) of S. 31 the 
title of the transferor completely passed to the 
transferee and that the other provisions regard, 
iug service of notice on the landlord though 
intended to inform the landlord about the trans- 
fer do not affect the transfer of title. Therefore, 
even if the notices prescribed in that section are 
not served on the landlord the transfer waa 
binding on him and if notwithstanding such 
transfer, he continues his suit against the trans- 
feror he runs the risk of having his rent- decree 
declared to be a money.decree. Mr. Sinha, how- 
ever, contended that the elaborate provisions 
made in S. 31 for service of notice on the land- 
lord through the Collector made it clear that the 
object of the Legielature was to make such 
transfer binding on the landlord only after be 
became aware of it. Ordinarily in view of the 
presumption in favour of regularity of perform- 
ance of official acts a Court may presume that 
the notices were duly served on the landlords if 
it could be shown that the transferee filed the 
necessary processes and the fee before the 
registering officer or the Court as the case may 
be. But where, on the evidence adduced in a 
case, it is actually found that the notices were 
not served on the landlords, such a presumption 
cannot arise and though title might have passed 
from the transferor to the transferee by the 
confirmation of the sale such a transfer will 
not be binding on the landlord until he is made 
aware of the transfer. 

[24] The whole question turns on the cons- 
traction of sub-s. (5) of S. 31, but for that 
purpose that section has to be construed along 
with 89. 30A, 31 A and 3lB which were all con- 
temporaneously inserted in the parent Act by 
the amending Aot of 1938 and which along with 
S. 31 consolidate the law relating to transfers 
of occupancy holdings. Any neoeesary implica. 
tion arising out of the construction of those 
sections will have a direct bearing on the effect 
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of Don.compliance with any of the proviaiona of 
8. 81 dealing with the mode of transfer. More- 
over, the previons lew embodied in old B. 31 
shoald be the background against which the 
provisions of the aforesaid four amended sec. 
tions should be viewtd. As pointed out by the 
Privy Council in Ahdur Rahim v. Ahu Maho’ 
med Barhat Alii 55 i. A. 96 at p. 103 ; (A. I. R, 
(16) 1923 P. 0. 16) : 

"When it ie contendefl that the Legislature intended 
by any particular amendment to make eubatantial 
ohanges in the pre-exieticg law, it is impossible to 
arrive at a conclusion without considering wbat the 
law waa previously to the particular enactment and to 
see whether the words used in the statute can be taken 
to eSect the change that is suggested as iuteuded." 

[ 25 ] It; i?, therefore, necegsaty to closely aoru- 
tiniae the law on the aubjecfc prior to the 
amending Act of 1938. As early as 1884, a Divi- 
sion Bench of the Calcutta High Court in Panye 
Gkunder v. Hurchunder, 10 Oal. 496, had pointed 
out that 

“According to the common law, quite apart from any 
statutory provieions, when a tenant transfera hia inte- 
rest to a third peraon, in order to discharge himaelf 
from fuSure liability for rent, and in order that the 
transferee may have the advantagea of the tenancy, 
one or boih of them must give notice to the landlord.** 

This common law right of a landlord to receive 
notice was emphaaised by Dr. Eash Behari 
Gfaose in big arguments in Sast Bhusan v, Tara 
Lai Singli-f 22 Cal. 494. In that case, however, 
the Judges did not expreEs their views definitely 
on the question because they were dealing with 
a non- agricultural tenancy which was governed 
by s. 108 (j), T. P. Act, But in a later Madras 
decision reported in Ranga Bamanujaohariar 
V, Srinivasa, a, I. R. ( 2 ) 1915 Mad. 34 : (36 I.O. 
8 O 4 ), Sadasiva Aiyar J., concurred in the view 
that 

“it is the common law of India that on transfer of a 
tenure with iiotice the lessee ceases to be liable for 
rent.*’ 

This common law right received statutory re- 
cognition in s. 73 of the old Bengal Tenancy 
Act, 1835 which ran as follows : 

“When an occupanoy-raiyat transfers hia holding 
without the consent of the landlord, the transferor and 
transferee shall be jointly and severally liable to the 
landlord for arrears of rent accruing due after the 
transfer, unless and until nolioe of the transfer is 
given to the landlord in the prescribed manner.” 

Prior to 1913 most of the provisions of the 
Bengal Tenancy Act were in fores in Orissa and 
at the time occupancy holdings were broadly 
divided into two olaeses ; (!) those holdings 
which were transferable without the consent of 
the landlord in accordance with the custom or 
usage rj’t valent in a particular locality and ( 2 ) 
those h.idings which were not transferable 
with .at the consent of the landlord. Section 73 
of th old Bengal Tenancy Act dealt with the 
former fJass of occupancy holdings only. There- 


fore, apart from the common law which existed 
prior to the passing of Bengal Tenancy Act of 
1835, it seems well established that from tho 
passing of the Orissa Tenancy Act in 1913, those 
occupancy holdings which were transferable^ 
without the consent of the landlord were oonr 
trolled by S. 73, Bengal Tenancy Act, in accord', 
anoe with which the landlord was entitled to 
receive notice of the transfer before the trans^ 
feror.ooGupanoy.raiyafe could be absolved from 
bis liability for rent that may accrue even after 
the date of the transfer. Therefore the claim of 
the landlord to recsive notice before transfera 
are made binding on him even in respect of 
holdings which were transferable without hie 
consent is not a new claim put forward now bat 
is based not only on the common law of India 
existing prior to 1865 but also on the express 
provisions of S. 73 of the old Bangal Tenancy Act. 
In Maddox Settlement Report at p, 336 it waa 
pointed out that 3. 7S, Bengal Tenancy Act, did 
not appear to alter the then existing law ia 
Orissa. 

[26] The Orissa Tenancy Act came into force- 
in 1913 and S. 31 of that Act dealt with the hw 
regulating the transfers of occupancy holdings- 
in temporarily settled estates. Section 73, old’ 
Bengal Tenancy Act, was similar to s. 83, 
Orissa Tenancy Act, but as the latter Beotioi 2 > 
was restricted to holdings in permanently settl- 
ed estates it may be left out of the present dis- 
ouasions. Old s. 31» Orissa Tenancy Act, recognis- 
ed distinctly two steps in the transfer of an 
occupancy holding so as to make it binding on* 
the landlord. Firstly, there should be an appli- 
cation by the transferee for registration of the 
transfer. Snob an application gave notice of the 
transfer to the landlord as required by the 
common law as well as by old s. 73, Bengal 
Tenancy Act. The next step was the payment 
of mutation-fee which was fixed at a maosimunt 
of 36 per cant of the consideration money. The- 
word ‘maximum* has great importance. Prior 
to 1913, the exact amount of mutation.fee realis- 
ed for recognition of transfers by the landlords 
varied from place to place and in many estatea- 
Euoh as a Kbasmabal no mutation-fee was charged 
at all. In fact in Maddox Settlement Report at 
p. 318 he mentions that in some estates the zemin- 
dars recognised the transfers on payment of arrear 
rent and nominal sums such as Rs. 2 as Dakbil 
Kharaj Salami without insisting on full payment 
of 26 per cent, of the consideration money. 
Therefore, on receipt of the application from the 
transferee for registration of the transfer and 
the payment of the prescribed mutation fee or a 
nominal fee or no fee at all according to &e 
Custom or usage prevalent in the estate (whiob* 
was expressly saved by S. 237) the landlord waa 
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bound to resoguiaa the tinusfer and if he omitt* 


od to do so a speoial piovisioa was made m 
Bub-s. (3) of old B. 31 for euob recognition 
through the medium of the Oolleotoc. Therefore 
under the law in foroe from 1913 to 1938 the 
previous law which required notice of the transfer 
to be given to the landlord even in respect of 
those holdings which were transferable without 
bis consent was maintained by insisting on the 
transferee applying to the landlord for reglstia* 
tion of the transfer and the two steps in the 
transfer were distinctly laoognised. 

[27l When the Ijeglslature passed the amend- 
ing Act of 1938 the change in the law was 

oxptessed in aub-s. (l) of S. 30A as follows: 

“Tbo oooupanoj bolding of a raiyat, oc a poction or 
sharo thereof, shall be transferable by sale, exobange, 
gift or bequest without the landlord’s consent and with- 
out payment of any fee to him.*' 

By this amendment, the neoeaslty of obtaining 
the consent of the landlord and the payment of 
fee to him were dispensed with, but his right to 
receive notice of the transfer which was always 
existing even before the passing of the Bengal 
Tenancy Act of 1885 was nob expressly taken 
away. Therefore applying the dictum of the 
Privy Council mentioned above, the residue of 
the old law which required knowledge of the 
transfer on the nart of the landlord still conti- 
nues to exist. When an amending Act changes 
the old law. it is not necessary that the amend, 
ing Act itself should expressly say what is the 
residue of the old law that still continues to exist. 
Doubtless the Court should give full effect to 
the amendment; but after giving such effect and 
axoising Scorn the old law all elements which 
were expressly dispensed with by the amend, 
menta the residue must continue to remain in 
force. As pointed out by Maxwell in his Inter- 

pretation of Statutes, 8th Edn., p. 73 
**the legislature does not intend to make any substan- 
tial alteration in the law beyond what it explioitly 
deolarea, either in express terms or by clear implication, 
or, In other words, beyond the immediate ecope and 
objeot of the statute. In all general matters outside 
those limits the law remains andtsturbed.*' 

Thus when the Lagislatuie knowing fully well 
that under the old law the landlord was entitled 
to got notice of the transfer and was also entitl- 
cd to give his consent on receipt of the custo- 
mary mutation fee not exceeding 35 per cent, of 
the consideration money expressly dispensed 
with the consent and the payment of mutation 
fee in the amending Act of 1938 and kept 
completely silent as regards the tight of the 
landlord to receive notice, the reasonable in. 
fhrenoe is that that right continues to exist* 

[28] In Bxpln. (1) to old S. 183, Bengal 
Tenancy Act, the usage under which a raiyat 
waa entitled to sell bis holding without the 
CQiueat of the landlord was expressly saved, 


Some of the case law under that Explanation is 
instructive. In Jogun Prosctd v. Posun Safeco, 
8 0, \V. N. 173, itw as pointed out that 

"Tho essence o( a usagti f f transferability is that 
tranfera made to th& knowmige of but without tho 
consent of the landlord ate valid and must bo recognis- 
ed by him,” 

This view was reiterated in Peary Mohan v. 
Joti Kumar, 11 O.W.N. 83. As already pointed 
out there were always oertaiu classes of occupan- 
cy holdings which were transferable without 
the consent of the landlord according to local 
custom or usage. But in respect of those classes 
of occupancy holdings neither under tho old 
common law nor under the provisions of the 
Bengal Tenancy Act nor under the provisions 
of the 0. T. Act up to 1938 could it ever be 
validly contended that the transfer was binding 
on the landlord even if he was not aware of the 
same On the other hand, the aforesaid discus- 
sions make it clear that he was entitled to 
notice. The amending Act of 1933 dispensed 
with the necessity of proving custom or usage 
in every case aud unified the incident of trans. 
ferability of all classes of occupancy holdings by 
bringing it to the same level as that of those 
holdings which were always transferable without 
the consent of the landlord. 

[ 29 ] This was perhaps the reason why in new 
S. 31 elaborate provisi'ius were made for effec- 
tive service of notice of the transfer through 
tho medium of the Collector instead of leaving 
it to the choice of tho parties. The amending 
Act of 1938 did not substitute notice of transfer 
on the landlord in lieu of his consent to the 
transfer as required by the old law. Knowledge 
of transfer by the landlord was always required 
as it is of the essence of transferability. But 
under the old law, on that knowledge was super- 
imposed the obtaining of the landlord’s ooneenfe 
either by payment oi mutation. fee or otherwise 
and it was this necessity of obtaining consent 
by payment of mutation fee that was expressly 
taken away by B. SOA (1). If the Legialatare 
intended that the giving of notice to the land- 
lord itself should be dispensed with the Legis- 
lature could easily have adopsed the language 
used in s. 23 as regards the right of transfers of 
permanent tenures and S. 30 as regards devolu- 
tion of oooupanoy rights by inheritance. In 
both those sections, it was expressly stated that 
the transfer or devolution of the tenure, or the 
holding, as the case may be, shall be '‘in the 
same manner as other immovable property**. 
The Legislature could easily have said in S. 30A 
also, aa in B. 12, that an oocupanoy holding waa 
capable of being transferred “in the same 
manner and to the same extent as other immoy. 
able property’*. If each language had been used 
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tbd question of notice to the landlord could not 
have arisen because ordiaarily in transfers of 
immovable property the giving of notice to a 
third party is not required to complete the 
transfer. The elaborate provieions made in 8. 3L 
for the giving of effective notice of transfer to 
the landlord through the medium of the Collec- 
tor indicate unmistakably that the Legislature 
did not change the old law regarding the giving 
of notice to the landlord but put it on a surer 
footing. 

[dol An indication as to the stage at which 
the transfer is binding on the landlord seems 
inferable from a scrutiny of ss. 3IA and 31B. 
Sub section (l) of s. 31A says that where a 
transfer of a portion of a holding is not defined 
by metes and bounds the transferee and the 
persons possessing interest in the remainder of 
the holding shall be consider6d as joint tenants 
by the londlord. The word ‘considered* occur- 
ring in this sub aeotion has been rightly empha- 
sised by Mr. Sinha as implying that as soon as 
the landlord is made aware of the transfer he is 
bound to consider the transferee and the persons 
possessing interest in the remainder of the hold- 
ing as joint tenants. If the contention of 
Kr. Dasgupta is correct and the title passes 
completely as soon aa the sale is confirmed 
eub-e, (i) of S, 31A becomes otiose. The right 
of free transfer having been declared in 8. 30A 
and the mode of transfer having been declared 
in S. 31 the transferee and the person possessing 
interest in the remainder of the holding become 
joint tenants by virtue of those sections and 
there would have been no need to make a piojjs 
deolaratioD in sub a. (i) of a. 31a. A considera- 
tion of Bub.a, (s) of S. 31A leads to a similar 
result. That sub- section authorises the landlord 
to apply within sis months of the date of service 
of notice of the transfer for a just and equitable 
distribution of rent in those oases where a trans- 
fer is of a portion of a bolding and the portion 
is defined by metes and bounds. If he fails to 
apply within such time, bis consent to the divi- 
Bion and distribution of rent shall be deemed to 
have been given. Thus where a transfer of a 
portion of a bolding is by metes and bounds the 
landlord is authorised to take further steps on 
receipt of notice and visits him with a penalty 
if be omits to take such steps within a stipulated 
period. Thug the provisions of 8. 31 a imply 
that the binding nature of the transfer, where 
it is a transfer of a portion of a bolding aa 
against the landlord, arises only after he is 
made aware of the transfer. Seotion 31 deals 
with all olasaea of transfers, namely (l) transfer 
of an entire holding, (S) transfer of a portion of 
a holding defined by metes and bounds and (8) 
transfer of ? portion of a holding not defined 


by metes and bounds and makes no distinotioi^ 
as regards the mode of transfer of service of* 
notice on the landlord In respeot of those three’ 
olasses of transfer. If, therefore, in respeot of 
two of those olasses, 8. 31A, by necessary impli. 
cation, indicates that there must be actual 
Bervioa of notice on the landlord so as to make* 
it obligatory on him to consider the transferee' 
and other persons as joint tenants or to take 
farther steps for apportionment of rent, it will 
be illogical to hold that in respect of the trans- 
fer of an entire holding no such service of notice 
is necessary. 

[31] A similar result would follow from a- 
oonsideration of S. 31B which deals with trans- 
fers that took place prior to 1938 and which re- 
mained unreoogQtsad on the date of the amend- 
ing Act. Under sub-s. (1) of that section, tbfr 
right of a landlord to realise transfer fee law- 
fully payable was recognised bat at the same- 
time snob transferee was held not liable for ejaot- 
ment on the ground that the consent of tbe- 
landlord bad not been given. Sub-seotion (s) and> 
the Explanation thereto being of great impor- 
tance in the present discussion may be quotedi 
in full. 

‘*(2) The bolding or a portion or a share thereof 
ebali not be liable to be eold in satisfaction of the 
decree for arrears of rent wLthont making tba said 
transferee a party to the proceedings in exeontion of 
the deoreo provided that the transferee has giveo 
notice of transfer by registered post lo the landlord. 

ErpZanafion —NotwithstandiDg anything contained 
in this Act or in the Coda of Civil Prooedare, in the 
case of a transfer of a holding or a portion of a shara 
thereof, whether before or after the deoiee, the traSB' 
lerea may be brought on reoerd in the prooeedlnga m 
execution either in substitution of or in addfilonto the- 
judgment debtor, and such transferee ahall, when so 
added or substituted, be treated as a judgment-debtor 
for all purposes of the said piooeediogs in exeautlon ol 
the decree.** 

It is here that the Legislatuie foe the first time 
expressly states that in respect of pra-19Sd 
transfers the bolding shall not be liable to salo 
in exeention of a decree for arrears of rent with- 
out making the transferee a party provided th(U 
the transferee has given notice o/ihs transfer by 
registered post to the landlord. This shows that 
the Legislature intended that the duty of the 
landlord to implead the transferee arises only 
after he is given notice of the transfer. It is tro^ 
that such notice was required to be given by 
registered post whereas in the case of transfers 
made after the amending Act of 1988 such notices 
were required to be served through the GoUeotor 
But the dififereoGe as regards the medium 
the sarvioe of notice in respect of these two olas- 
ees of transfers is unavoidable because as tiaras 
pre.i93a transfers whether voluntary or inYol- 
nntary, there oan be no question ol filing the 
processes etc., either before the regiaterizig offioet 
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«l the time of regUtration of the tranefei or 
before the Court a6 the time of the oou fir mat ion 
of the sale beoauee these had terminated long 
ago. The Legialature had no other option but 
to requiie eervioe on the landlord by registered 
post, bat it ^as very partioular that in respect 
pre.1938 and post-DJSa tranafers, the machinery 
for service of notices on the landlord should be 
very effective. As regards the meaning of the 
words “giving notice by registered post*’ B. 39, 
Orissa General Clauses Act, 1937 is very clear. 
Though such a notice would be deemed to have 
been effected by properly posting the notice by 
registered post the non-reoeipt of the notice can 
also be proved. That is to say if by evidence it 
is proved that the notice is not received by the 
addressee the presumption under that section 
would not apply. In my opinion, the main object 
of S. 31 B was to validate all pre-1938 transfers 
and to place them on the same footing as post- 
1938 transfers except to the limited extent of 
retaining the landlord's right of realisation of 
mutation fee in respect of the former class of 
transfers. It will be illogical to say that after 
oonferting unrestricted right of transfer on oooa- 
panoy raiyats in 1938 and after expressly declar- 
ing that even in respect of pre-1938 transfers the 
landlord had no right of eviction and that the 
obligation of the landlord to implead the pre- 
1938 transferee in his rent execution proceedings 
would arise only after service of notice of tbe 
transfer the Legislature intended that in respect 
of post- 1938 transfers such obligation would arise 
irrespective of the service of notice especially in 
view of the nature of the machinery chosen in 
both olasses of transfers for service of such 
notices. A question may be asked as to why, 
when the Legislature took so much precaution 
to express itself clearly in sub-s. ( 2 ) of B. dtB in 
respect of pre.l93B transfers, no such declara- 
tion was made in 8. 31. The Legislature could 
easily have inserted another section in B. 31 very 
similar to sub-s. (2} of S. 3 lb and bad it done 
BO, the present controversy would perhaps have 
never arisen. But the absence of such a provi- 
sion is quite understandable. Tbe rule for the 
const ruction of a statute prospectively is not so 
stringent as the rule for construing it retrospec- 
tively. Betrospeolive effect cannot be given 
nnlesa it is expressly so provided or else such 
effect follows by necessary implication. Hence 
for pre.1988 transfers express provisions had to 
be made in sab s- (a) of 3. 31B. As regards post- 
19aa transfers the Legislature perhaps thought 
that the changes brought about by the amend- 
ment when read with the residue of tbe old 
law would indicate that service of notice on the 
landlord was always neoeasary. 

iSd The Explanation to boI^b. (s) of B. BIB is 


equally helpful. The words in it are wide 
enough to apply to all transfers, whethoc nnido 
prior to the nmemlment of 1*J38 or after tlio 
amendmout of 1938. It sceins juat an acci- 
dent (or poriiapa an ovureight on the park 
of the draftsman) tlD)t it was insertod as an 
Esplanatiou to H. BIB and it might for all 
praotical purposes have rt inained as au inde- 
pendeiit section. This queatioa has boon fully 
discussed in Giridhari Mohanty v. Abdul 
I.L.R. I960 cut. 196 at p 200; (A.I.R. (38> 
1961 oris^a 41) by my Lord the Ohiof Justiopa 
and with respect 1 would agree with his ob i 
servabioDS. When the words of this Explanatior-i 
are in terms wide enough to include all oiassee 
of transfers there seems to be no justification 
for restricting it to pr0-l933 transfers merely 
because it appears as an Explanation to S. 31B : 

[ 33 ] Thus I would hold fcbab on a fair cons- 
truction of Ss. 3i, 31A and 3lB and considering 
the same ia the light of the law as it stood 
prior to 1938 the reaeonable inference is that 
the landlord is not bound to implead tbe trans- 
feree in his rent execution proceedings unless 
he knows or must be presumed to know aaoh 
transfer. Where, on the evidence in a case, such 
presumption js rebutted and it is found as a 
fact that he is unaware of the transfer he is not 
bound to implead the transferee at the risk of 
having his renC-deoree reduced to the position 
of a money -decree. 

[ 34 ] Mr. Dftsguptfl, however, contended that 
if such a view be taken the unrestricted right 
of transfer conferred by the amending Act of 
1938 would, in many eases, be made ineffective 
by a landlord who could conveniently evade 
the service of notice and thus bring the holding 
to a rent. sale by impleading only the recorded’ 
raiyats. He urged that so long as the transferee 
was not guilty of any laches and had fited the 
necessary processes and the fee either before the 
registering officer or before the Civil Court 
under s. SI, he should not be visited with any 
penalty for non-service of such notice due to 
any fault either in tbe office of the Sub-Eegia- 
trar or Civil Court or of the Collector. Tbia 
argument, however, dvetloobs one important 
fact, namely, that when a person purchases an 
occupancy bolding he knows or, at any rate, 
is presumed to know, that under s. 83, Orissa 
Tenancy Act, he ia also jointly and severally 
responsible for tbe arrear rent and that such 
rent is a first charge on the hold ng. It is, 
therefore, bis duty to find out, as soon as the 
transfer ia effected, whether any arrear rent is 
due on the same and he could easily obtain this 
information at the office of the landlord in 
every village. On aaoertaining about euch arrear 
there is nothing to prevent him from rushing 
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to the rent Coart depositing the arrear rout and 
thereby saving the property from sale. Moreover, 
at iho time of attachment in the rent esecution 
proceeding, when the processes are served at the 
spot he gets another opportunity to know about 
the existence of arrear rent on the holding and 
there is nothing to prevent him from appearing 
'oafore the Rent Court to be made a party. 
Under 8. 22P, ho could save the property from 
sale by depositiug the decretal dues within 
30 days of the sale. Therefore, the hardship to 
a hona fide transferee that is visualised by 
Mr. Dasgupta disappears if ho exercises even 
ordinary prudence in the management of his 
affairs. If he thinks that his duty is completed 
as soon as the processes are filed in the civil 
Ccurt (in the case of involuntary transfers) and 
that he need not bother as to whether any 
arrear rent is due, he runs the risk of the entire 
holding being sold after impleading the recorded 
transferee. In the present case there was an 
interval of one full year {15-5-40 to 15.5-41) 
between the date of the plaintiS’s purehaaa 
from the recorded tenant and the date of the 
rent sale. During that period the plaintiff took 
absolutely no steps for payment of the arrear 
rent. The arrear had accrued prior to the 
plaintiff's imrchase and inasmuch as the* plain- 
tiff's purchase was only of a portion of a 
holding the recorded tenant still continued fo 
be a tenant for a major portion of the holding, 
hrom the plaintiff’s conduct it can reasonably 
be held that he acquiesced in the recorded 
tenant continuing to represent the holding and 
there is thus no question of any equitable cons- 
truction in his favour, 

[35l Mr. Oasgupta's contention, however, 
requires omniaoieDoe on the part of the landlord 
and visits him with the penalty of having hia 
rent decree reduced to the position of a money- 
decree for the sole reason that he was nob 
aware of the transfer, especially when it took 
place afler the institution of his rent suit as in 
the present case. It is also equally unfair to a 
bona fide purchaser for value in the rent sale. 
It was then urged that the amending Act of 1938 
being a remedial statute should not be so con- 
strued as to defeat its main object of conferring 
complete freedom of transfer on occupancy 
raiyats. This argument, however, overlooks the 
fact even if the opposite view be accepted that 
the transferee is not required to prove in every 
case that the notice wag aotaally served on the 
landlord and thus the object of the statute is 
not frustrated. Once he proves that he depo- 
sited the requisite fees and processes before the 
civil Court, and that Court passes order for the 
issue of those processes to the Collector, ha can 
rely on the presumption of due performance of 


further official acta and thus shift the barden of 
rebutting that presumption on the landlord or 
on the auction purchaser in the rent sale. In the 
present case such a presumption was not avail, 
able to the plaintiff because though Ex. 7 shove 
that the processes were filed before the civil 
Court, there is no order of the Court for the 
issue of those processes to the office of the 
Collector. This case is, therefore, of an exoep. 
tional nature and o^nnot justify the construo- 
tion of the provisions of 8. 31 dealing with the 
service of notice on the landlord as merely 
directory and not mandatory or as having no 
bearing on the question of the duty of the land- 
lord to implead the transferee in the rent exeon- 
tion proceeding. It is easier for a transferee 
rai^at to know about the arrear rent doe onbfs 
holding than for a landlord to know about the 
transfer effected by any one of his innamerable 
raiyats, No construction which would penalUe 
a Undloud for omitting to implead a tranafereei 
about whose trausfer be is unaware, can be 
justified especially when 3, 31 does not expressly 
declare to that effect and when the opposite 
construction does not, in any way, cause any 
hardship to a bona fide transferes and is thus 
nob defeating the main object of the amending 
Act. 

[36] Moreover, if Mr. Da3gupta*s contention 
is accepted, the security of the holding for arrears 
of rent and the special incidents of a cent sale 
provided in ohap. xv£ could in most of the 
oases be nullified. As soon as a rent decree ia 
obtained by a landlord against a recorded 
tenant and execution ia applied for either orally 
or under s. 217, the recorded tenant mayi if he 
is unable to pay the decretal amount, transfer 
the holding in favour of a third party in an out 
of the way sub- registrar's office prior to attaoh- 
meut at the post. Notice of transfer would in 
the usual course take three to four months for 
actual service on the landlord. In the meantime, 
a landlord acting in good faith without know- 
ledge of the transfer, would have brought the 
holding to sale and it might be purchased by a 
third party. Then he may be met with the plea 
that prior to the data of attachment, the judg- 
ment-debtor's entire interest had been validly 
transferred and that consequently by the rent 
sale nothing passed. Thus the rent decree would 
be reduced to a scrap of papsr and the landlord 
would be compelled to bring a fresh suit against 
the transferees subject to the law of limitation. 
In ordinary litigations relating to immovable 
properties sucb difficulties cannot arise because 
the law of lis pendens (s. 62, T, P, Act) would 
save the plain tiff -decree-holder. But that provi* 
sion is not applicable to a rent suit inasmuoh as 
in Buoh a suit no right to immoYable property 
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isdireoSy and speoifioally in qaestion. There. 
Ion any oonatruo^ion of s. 3i wbioh would 
nullify the effect of a rent decree and weaken 
^he Boourity of the holding for arrears of rent on 
which the whole of ohap. xvi, Orissa Tenancy 
Act, is based, seems not justifiable espeoially 
when there is no express provision to that effect 
in the amending Act. 

[37] Whenever any statute refers to the 
'^giving of notioe* to an; person, such a notice is 
sgeneraUy effective against that person only 
when it is actually served on him or elso when, 
dntbe absence of aqy evidence to the contrary, it 
may be presumed to have bean served on him. 
Tne entire Oivil Procedure Oode is based on this 
principle and S. 27, General Oiauses Act, 1S97 
4nd the oorreaponding s. 29, Orissa General 
^Jlauses Act, 1937, merely reproduce this princi- 
ple. There are several sections in the Orissa 
Tenancy Act which refer to the giving of notice 
to a person and m respect of all of them the 
binding nature of the notice on that peraon arises 
only after actual receipt of the notioe by him. 
At this stage 1 would defer the consideration of 
the provisions of S3. 14 to 16, Orissa Tenancy 
Act, dealing with transfer of tenures which will 
be dealt with separately. Section 57 B refers to 
the liability of an under.raiyat to be ejected 
by bis landlord at the end of the agricultural 
year whan su^h notice to quit has been served 
on him Similarly, S. 82 refers to the liability of 
a tenant to pay cent to the transferee from the 
original lanilord when notioe of such transfer 
has been given to him. Section 67 deals with the 
liability of a ralyat who has surrendered his 
holding to indemnify the landlord for loss of 
vent due to the surrender unless he gives notice 
dn writing of his intention to surrender. Sub. 
section (4) of that section authorises the Revenue 
Court to serve snob notices. I do not think it 
will ever be contended that the liability of the 
'tenant to indemnify tne landlord under S 97 (2) 
Will be removed unlees it be shown that the 
motioe was actually served or may be presumed 
'to have been served on the landlord. Seotion 98 
'Bays that when a tenant abandons a hold ing the 
landlord may ent«r on it after ffltng a notioe in 
"the OoUeotor'fl office. Under sub-s. (3) of that 
flection the limitation for a suit by the tenant 
ifor recovery of possession of that land is within 
‘two yearfl from the date of the publication of 
4he notice I may also refer to S3. 104, 907 (l) 
and S3l (4), There seems to be no reason, in the 
abflflpce of any provision in 6. 8i, to hold that 
‘thflflotnfl principle flhould not apply in oonetrning 
t^1i^!li|htioni The landlord is after all not a 
,^^|u|||i^h|rA pi^ty but be is also interested in 

cent is the flrflt charge on it 
after the institntion of 
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bis rent suit adversely affects him. In this 
connection 1 can do no better than quote the 
observations of Field J., in Panye Ohuyider v. 

Murihu'iidAr, 10 cal. 496 : 

“When a deoreo holder seekg to exeouto hie decree 
against property, movable or Immovable, it is bis duty 
to make sure that the property which he brings to sale 
in execution is the propter ty of tbc judgmcDt* debtor, 
and, if he makes auy mistake, be does eo at bis own 
peril. The oiroamstance^ of the present case are, I 
think, an exception to tbi^ general rule. The landlord, 
the dcoree- holder, knew that the person whom he sued 
was his tenant. No doabt that tenant had by law the 
right to transfer his tenure, but tbe eame law cast upon 
the transferee tbe dutv of giving tbe landlord due 
notioe of the transfer, and unle^a tbe transferee die- 
charged the duty so cast upon him, the landlord was 
not in my opinion bound to look beyond tbe informa- 
tion ooDtained in any sirtsbta, and cannot be aSeoted 
with knowledge of a fact not communicated to bim by 
tbe person whose duty it was to comcnunlcate it," 

Though that dcoision related to tenures gov- 
erned by Bengal Act VIli [3) of 1869 which has 
long since been repealed, the soundness of those 
observations has not been doubted in any eubse. 
quent decisions though this case was subee- 
quently oonsidert-d and distinguished in Afraz 
Mollah V. Kulium(hn.nessa Bibee, 10 C. W. N. 
176 : (4 C. L. J. 68). 

[39] I may now refer to the parallel provi- 
sions in the Bengal Tenancy Act on which 
learned counsel for both sides have relied. In 
Bengal, prior to 1928, an occupancy raiyat had 
no right, of transfer without the consent of the 
landlord except by cub om and consequently 
the landlord o uld obtain a valid rent decree by 
impleaiing only thnee tenants recorded in bis 
rent-roll. But in 1928 such right of transfer was 
conferred by new 8s. £6 a to 26 J which made ela- 
borate provisions for tayment of landlord’s fee. 
But as regards the proi:er repres=^nration of the 
tenants in rent smts a new provision (s. 146A) 
was inserted and suh-s, (3) of that section settl- 
ed the master beyond all douiit. It is not necea- ‘ 
sary for the present discussion to refer to that 
section, Mr. Das relied on Maharaj Bahadur 
Singh V Nati Mollani, A. i. R. (23) 1936 Oal, 
279 • 63 oal. 1117) But that decisi m was dis- 
tinguished and explained in Nagendra Nath v. 
Ntranjan, A I. R- (24) 19.37 Cal 666 : (I L, R, 
(1938) 1 cal. Ifi4). The Calcutta dec>Bions relating 
to transfers of occupancy holdings are, therefore, 
not of much help m view of the express inser- 
tion of S. U6A. Bengal Tenancy Act dealing 
with tbe vexed question of representadon of 
oo-sbarer tenants. But there are several deci- 
sions under Bs. 12 and 13, Bengal Tenancy Act, 
dealing wi^h transfers of permanent tenures 
which might throw some light. Section ii of 
that Act says that a permanent tenure is cap. 
able of being transferred or bequeathed in the 
same manner as other immovable properties. 
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This section thus recognises unrestricted right of 
transfer. Section 12 describes the procedure for 
voluntary traosfers o£ permanent tenures and 
directs that a regirtering olSoer eball not accept 
for registratiou any instrument of piiob transfer 
unless the prescribed fee and proa c sees are filed. 
Such processes should be served on the landlord 
in the prescribed manner. Similarly S. 13 con- 
tains provisions for involuntary transfers througu 
court sales and directs that before confirming 
the sale the purchaser shall deposit the land, 
lord’s fee and processes which should be served 
on the landlord in the prescribed manner after 
confirmation of the sale through the Oollector. 
These two s so* ions undoubtedly beir very close 
resemblance to s.31 Orissa Tenancy Act, and in 
fact the language is, in m'^ny respects, identical. 
It has, however, been held in a series of decisions 
beginning with Kristo JBuUuv v. Kristo Ijal, 16 
Oal. 6±2, Ohintamoni v. Mash Behari^ 19 cal. 17, 
Surapati Roy v. Bam Narain, 50 Cal. 680 : 
(A. I. B. (10) 1923 p, C. 88), Barada v. Tarak 
Nalhy A. I. R. Il3) 1926 Cal. 841 : (94 J. 0. 147) 
and Jitendra Nath v. Monmohan Ghose, 
A. 1. B. (17)>1330 P. G. 193 : (S8 Cal. 301), that a 
transfer of a permanent tenure is complete soon 
after registration or confirmation of the sale, as 
the case may be, and the mere fact that notice 
of such transfer was not received by the land, 
lord in the manner provided in 3. 12 or in S. 13 
would not in any way invalidate the transfer 
Or justify the landlord in continuing his rent 
sale against the transferor. Mr Dasgupta urged 
that the principle should apply for transfers of 
occupancy holdingf. But in applying the deci- 
sions based on S3. 12 and 13 of the Bengal Act 
to a transfer under s. 31, Ocissi Tenancy Act 
some of the important distinctions between per. 
manent tenures and occupancy holdings should 
not be overlooked, l?irstly, as regards perma- 
nent tenures, S. n gives complete unrestricted 
right of transfer whereas the corresponding 
S. 30A, Orissa Tenancy Act, merely says that an 
occupancy holding may be trans'erable by sale 
without the landlord’s consent and without pay- 
ment of any fee to him. In. other respects the 
old law remains unaffected. Secondly, even in 
Bengal it was held in Babar AH v. Krishna^ 
matUni Dassi, 26 cal. 603 : (3 0. W, n. 531) 
that the unfettered freedom of transfer con- 
ferred by the Bengal Tenancy Act was intend- 
ed to be exercised in strict oonformiiy to the 
conditions of the Act prescribed in Ba. 12 and 
13 and unless those oonditions were substanti- 
ally complied with the transfer was invalid and 
ineffectual. This decision necessitated the pass- 
ing of an amending Act known as the Bengal 
Tenancy Validaiion Act, 1903 (Bengal Aoli 
l [ll of 1908 ) which ©?prfift0ly fchitt 


as soon as transfers of permanent tenures ara 
registered and sales of such tenures are oonfir. 
med by the Courts the transfer is complete and 
it ehall not be deemed to be invalid merely oib 
the ground that the landlord’s prescribed fee had 
not been piid, This Act of 1303 thus settled tho 
controversy and made it absolutely clear that 
the provisions of ss. 12 and 13, Bengal Tenancy 
Act, providing lor transmitting notice and trans- 
fer fee to the landlord cannot affect the transfer 
of title. Therefore all decisions gubsequent to 
1903 regarding compliance with the provtsioua 
of ss. 12 and 13, Bengal Tenanoy Act being based 
on those express provisions ^cannot be of mack 
guide in the present case where there is no 
provision similar to the provisions of the vsli. 
dating Act. The law in the present case seezna 
to be Eomewhat similar to what it was prior to 
the passing of that Act of 1903 in Bengal and 
the principles laid down in Babar Ali v.. 
Krishnamamni Dassit 26 oal. 603 : (3 0. w. N. 
531) would apply. That is to say, there must be 
substantial compliance with the provisions of 
s. 31, Orissa Tenancy Act, regarding the mode 
of transfer before such transfer can be said to 
be effectual and valid. Thirdly as regards per- 
manent tenures, there was no provision similar 
to old s. 73, Bengal Tenancy Act, making the 
transferor also jointly and severally liable for 
arrears of rent accruing due after the transfer 
unless and until notice of the transfer is given 
to the landlord. That section applied only 
to occupancy holdings. Therefore whatever com- 
mon law right might have existed prior to tho 
passing of the Bengal Tenancy Act, 1886i ia 
absence of any express provision in that Aob 
and in view of the unambiguous language used 
in 9. 11 to the effect that the transfer of a per 
manent tenure can be made *in the same man- 
ner and to the same extent as other immovable 
property, the transferor's liability ceased as soon 
as title passed to the transferee in the manner 
provided in S. 12, Bengal Tenancy Act. Thia 
was perhaps the main reason why in Kristo 
Bulluo Y. Kristolal, 16 oal. 642, Petheram C. J- 
held that a suit brought against the transferor 
for rent after he has transferred the tenure is no^ 
maintainable. In fact he has made this absolu- 
tely clear in the following para of the judgment: 

•The liability here is a liability in oODfleqaenoe of 
the estate and it la admitted that it Is an ordinary 

that the liability oeases when the estate is transferred, 

Fourthly, the permanent tenures were freely 
transferable without the oonaeni: of the land- 
lord, long before the passing of the Benge* 
Tenancy Act in 1885. Hence Ss. il. 12 and 13 of 
that Act did not make any change in the law 
dealing with such transfers. But in the OnB» 
Tenancy Act, SC. 8.0A and 8l changed the pievi- 
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OU3 law and have to be oonatcued agaiaat that 
baokgcoaodi for oaoectaining the extunt of the 
change ao efifeotedt 

t39l K oloaer socatiny of tho varioua Oaloutta 
and Patna deoisiona regarding transfers of 
permanent tenures would ahow that in almost 
all those oases it was found as a fact that the 
landlord had aotual knowledge of the transfer 
and in spite of that knowledge he continued the 
proceedings against his recorded tenure-holder. 
For instance in (riris GJuindyci Quhc^ v* 
Kh^gandra Nath, 13 0, L. J. 613: (9 i. o. lOOl), 
the landlord having noticed that the tenure pas- 
Bed into the hands of the transferee brought the 
rent suit against the recorded tenant and there- 
by ran the risk of having his suit declared to be 
not properly constituted and the decree not be- 
ing a rent- decree. Similarly, in Surapati Bop 
V. Ratn Narain, 60 Oal. 680; (4. I. R. (10) 1923 
p. o. 83), the landlord was fully aware of the 
transfer of a portion of the tenure and in fact 
in a previous suit between the parties the trans- 
ferors had entered appearance and denied theic 
liability on the ground that they had parted 
with their interest. In spite of that knowledge 
the landlord continued a fresh suit against all 
the ^corded tenants. Similarly, in Jitondra 
Natn^M Manntohan, A. i. R. (17) 1930 P. 0. 
193 : (34 0. W. N. 82 1) which is the leading 
Privy Council case on the a abject, their Lord- 
ships devoted two paras to the question of the 
landlord's knowledge of the transfer and held 
that there was unrebutted evidence of such 
knowledge, (they further held that; 

*'When the landlord knows or must bd taken to know 
' that the reoorded tenants’ interost in the tenme had 
oeased be oonld not ignore suoh transfers and rely up^n 
dflorees obtained by him against the tranaferois.” 

Similarly in Prabhahaii v. Lalji Mahto, A.I.R. 
(3l) 1914 pat 252: (23 Pat. 356), there was a clear 
finding to the efiect that the landlord had fall 
knowledge of the transfer. The only decision in 
which it was held that even if the landlord bad 
no knowledge of the transfer he was still bound 
to implead the transferee in his renf; suit is 
Chandra SeJchar v. Jagarnath Singh A. I. R. 
(39) 1945 pat 313 *. (24 Pat. 148). It is not neces- 
sary for me to say how far that decision is cor. 
rect. But as already pointed out that decision 
itself is based on the Bengal Tenancy Valida. 
tion Act. 1903 which confers complete title to 
the transferee of a permanent tenure irrespeo. 
tive of the service of processes on the landlord. 
Therefore that decision may not apply to the 
present case, 

Uhl In Sarasvati Char an v. Suraj Deo^ 
A. I. B. (16) 19SB pat. 867 : (7 Pat. 167), there is 
an interesting disoussion about how far there 
shojold be oompliauoe wBh ss. is and 13, Bengal 


Tenancy Act, but in that ciigo there was h com 
plete failure to comply with the provisions of 
Ba. IS and 13 and therefore the question as to 
what would happen when the transferee luv? 
done hig part of tlio duty by depositing th<« 
landlord's fee and processes bafora the Court 
and when the failure to servo notice on th(- 
landlord was due to the Inches of the Court oi 
the Oolleotor did not come up for decision. In 
fact Sir Dawson- Miller 0. -7, left the question 
open by the following words: 

“It ia unnaaessary to determine whether U thi> 
plaintidj had done all that wug required by thora ami 
still th,^ landlord had not reeoived jiotiio th^■y could 
then have oontendad that the rent suit wad not pro 
perly constituted,'* 

A recent Calcutta decision reported in Mena- 
juddin V. H^ronuddin MuUioh, 225 I. C. 575 . 
(A. I. R. (34.) 1947 Oa). 337) is also helpful in the 
present disenasion. There the superior landlord 
instituted a rent suit against the recorded tenure 
hoUers and obtained his decree and in esecu- 
tion oi the same put tho tenure to sale. But 
prior to the rent sale the tenure was purchased 
in execution of a mortgage decree by a third 
party. The main question canvassed in that 
case was whether the rent sale affected the 
rights of the purchaser in execution of the mort- 
gage decree who was not made a party in that 
sale. The Court held that the purchaser’s right 
was not affected. But one of the arguments 
advanced was that the landlord could not moke 
the purchaser in execution of the mortgage 
decree a party because he was no!: aware of that 
purchase. Mukherji J. deals with this questioa 
as follows: 

“It appears that there ia oral evidence on the record 
wbioh IB practically one-sided and which goes to show 
that the landlords had knowledge. Quite apart from 
that, as the sale was io execution of a mortgage decree, 
notice would he eervpd upon the landlords under fbo 
provisions ol S. 13. Bengal Tenancy Aot. The presump 
tion io law would be that such notices were served. 
ioas certainly open to the landlords io rebut that pre- 
sumption by showing that m notice was served upon 
them or evsn if it luas served at all, it was served 
after the rent sale tooJt placet hut no such evidence w«^ 
adduced by the defendants to this suit, and consequent 
ly, we are unable to say that the landlords had no 
knowledge of the plaintiff's purchase, ’’ 

The passage underlined (here italicised) sefm'! 
to indicate that if the presumption is rebutter, 
by evidanoa and it is proved that the laadlcrd 
did not have knowledge of the transfer, the 
decision in that case might have been otherwise 
Though all these oases relate to transfers of 
permanent tenures and though the Bengal 
Tenancy Validation Act, 1903 had removed all 
doubts about the passing of title on transfer, 
neither the Privy Council in Jitendra Nath v. 
Manmohan, a. i. B. (it) 1930 P. 0. 193 : (34 
O. W. B. 821) or in Surapati Boy v. Bam 

Nargiiini (o gal aso ; (a. i, b. do) 1993 p. o« 88) 
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aor tbe High Ooarfca in the above-mentioned 
oases, have held that where the lanHlord had no 
knowledge oE the transfer he was still bound to 
find out who the transferee was and to implead 
him in his rent execution prooeedings. This 
indicates that knowledge of the transfer on the 
part of the landlord is one of tbe important 
circumstances in oonsidering how far his rent 
decree and sale in execution thereof carried on 
against the recorded tenants without impleading 
the transferee, would have the effect of a money- 
decree only. Bearing in mind the important 
distinguishiog features between a permanent 
tenure and an occupancy holding and the infer- 
ences arising from a construction of Ss. SIA and 
31 B it would appear that in case of transfer of 
a portion of an occupancy holding governed by 
S. 91, Orissa Tenancy Act, it will not be reason- 
able to hold that whether the landlord bad 
knowledge of the transfer or not he was still 
bound to implead the transferee so as to obtain 
tbe full ed'ect of a rant decree. 

[4iJ Even on the queasion of representation, 

I do not tbink Mr. Oasgupta has a good case. 
This ie not a case of a transfer of an entire 
holding but only of a portion of tbe holding The 
recordfd tenant was still the owner of a sub. 
etaotial portion (more than two-tbirde) of the 
holding and though the traesfer in favour of the 
plaintiff took place about a year before the rent 
sale he did not care to enter appearance in the 
rent execution prooeedings for being made a 
party. Woen tbe landlord brought the rent suit 
the recorded tenants alone had interest in the 
holding aad tbe suit was thus properly framed 
in its inception Under such circumstances and 
in view of the joint and several liability of the 
transferor for arrear of rent as provided in 
S. 83 it may be held that the holding was ado- 
quatly rtfpresenfed by the recorded tenants. 
This prinoiole of representation by acquiescence 
was recognised as early as 1902 in Uajani 
K.a'iit V UziT Stbi, 1 o. w, N 170 and it was 
reiterated in Qagan Sheikh v. Ahejan Khatun^ 

U o. Ii. J. 180 : (10 I 0 . 116). 

[42! My learned brother Panierabi J. (whose 
judgment I have had tbe advantage of reading) 
has relied on Aytnddin Nasya v. Srish Chandra, 

11 0. W. N, 76, Samtruddin v. Bengal 13 
O W. N. 630 and Tulsi v. Dayal, is i. O. 718 
(cal ) in support of tbe view that the question 
about the transferability of the holding may be 
raised by the landlord against tbe transferee but 
not by the auction- purchaser after the transfer 
in favour of tbe plaintiff and that such a pur- 
chaser had no right to question the validity of 
tbe first transfer. Bub with respect I should 
point out that a closer scrutiny of the aforesaid 
three deoisiona would reveal fundamental differ. 
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enoea between tbe facts of those cases and the 
facts of tbs present case. In Ayenddin Nazya 
V. Srish Chandra, 11 c W. N. 76 tbe defendant 
was a lessee from a co-sharer landlord who had 
purchased the holding in execution of a decree 
for his share of tbe rent only. That decision 
waa given in 1906. At that time there waa no 
provision in tbe Bsngal Tenancy Act enabling a 
co-eharer landlord to obtain a decree for his 
share of the rent while at tbe same time having 
tbe effect of a rent-deoree so far as the sale of tbe 
holding was concerned. It waa only in 19&7 that 
a new s. 148- A was inserted in the Bengal 
Tenancy Act by the amending Act I [1] of 1907 
in consequence of which a co-eharer oonld after 
complying with the provisions of that aeotion 
obtain a decree for his share of the rent which 
would be as effectual as a rent-decree by the 
sole landlord. Prior to 1907 therefore a rent eoit 
by a co-sbarer was always regarded as only a 
money-suit. In the Orissa Tenancy Act, however, 
S. 199 was specially inserted corresponding to 
8 118- A Bengal Tenancy Act, conferring on tbe 
oo-sharer the apecial right of realising hie abare 
of the rental without in any way redaoing bis 
decree from a rent-decree to a money- decree. 1 
have already pointed out that the presez^uit is 
of that type and the decree- would therefore have 
the effect of a rant decree unless the plaintiff- 
appellant oan succeed on other points dieooesed 
already. Ayenddin Nasya v. Srtsh Ohandrat 11 
C. W. N. 76, 13 therefore clearly distinguishable. 
Samiruddin v. Benga, 13 0. W. N. 630, deals 
with different set of facts. In Tulsi v, Dayah 
IB I. c. 718 (oal,), also the rent sale waa in exe- 
cution of a decree obtained by a oo-ebarer land- 
lord and there is nothing to show that the aj^ial 
procedure prescribed in S. 148 A, Bengal Tenancy 
Act was followed. Those deoisiona are,'tbeietore, 
not of anybelp. On tbe rtherbandiin 
dm V. Seranuddin, 226 I. O. 676 : (^. I. B. 
(34) 1947 cal. 137), this question about the trans- 
ferability of the tenure was raised not by the 
landlords or the recorded tenants on tbe one 
hand and the transferees on tbe other but by 
subordinate tenants of the tenure who challenged 
the right of the purchaser of the tenure in exe- 
cution of the mortgage decree on the ground 
that the entire tenure bad been purchased in ft 
rent sale by another party. Their right to chal- 
lenge the title of the purcbaser^n tbe mortgage 
decree was not disputed. Therefore 1 do not 
think that it oan be maintained that tbe defen- 
dants are not entitled to raise the question about 
the passing of the entire holding in tbe rent 
sale. 

[43] I would, therefore, hold that tbe neoessitf 
of impleading a transferee of an ocot^panoy 
holding or a portion thereof in a rent exeoatioh 
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prooeeding bo aa to have the full effect of a rent 
decree and rent eale. arise 3 only if the landlord 
receives notice Of the transfer through the 
machinery provided in s. 3i or becomes aware 
of it by other means. Doubtless there may be a 
presamptiOQ that he did receive notice of the 
transfer if the transferee bad deposited the pro- 
cesses and neoeesary fees either before the regis- 
taring officer or before the Court as required by 
anb 8s. (s), (fi) and 16) of that seition But this is 
only a rebuttable presumption and if the evi. 
denoe in a partioular case showe that the pro 
cesses were not aotaally served and the landlord 
had no knowledge through other sources it will 
not be oorrtiot to hold that rent decree and rent 
sale in execution thereof obtained by the land- 
lord against the recorded tenants would have 
the effect of a money. decree, 


[44] I would, therefore, a£6rm the judgment 
of the lower Court and dismiss the appeal. 

[ 45 I Jagannadhadas J. — I have had the 
advantage of reading the judgmeats of my 
learned brothers, Panigrahi and Narasimhani 
JJ. 1 have also read with care the observations 
of my Lord the Cnlef Justice in Oiridhari 
Mokanty v. Abdul Khan. i. L R. (1950) out, 
195' (A I R. (38) 1961 Orissa 41), having a bearing 
on the questions arising in this case. I am cons, 
oioup of the fact that having regard to the vast 
experience of his Lordship the Chief Justice as 
regards the Tenancy Laws of Orissa, great weight 
is due to bis views. I have accordingly bestowed 
anxious thought on the questions raised before 
us, and have come to the conclusion that the 
Qon.recoipt of notice by the landlord contem. 
plated under 8 31 (s), Orissa Tenancy Act, does 
not by itself, have the effect of rendering the 
j transfer of the occupancy holding or of a portion 
or Bhare thereof not binding against the landlord. 


[46] On the facts found in the case, which I 
need not repeat, the question that arises for 
consideration is whether in execution of a decree 
against defendant 2, the recorded tenant, for 
arrears of rent which accrued prior to the date 
of the transfer of a portion of the holding in 
favour of the plaintiff, the entire holding in- 
oluding th0 pUmtiff'a shata or interest therein 
oould be validly sold though the plaintiff was 
not a party to the proceedings. As pointed out 
by my Lord the Chief Justice in Giridhari 
HAoharUy v, Abdul Khan, i, L. B. (i960) out. 

195 at p. 199 : (A. I. B (39) 1951 Orissa 41): 

“The poaition ot law is too well settled to be oontro* 
verted that at the time o( sale in eseoatlon ot a decree 
foe Xj^very of rent, the entire landlord's interest and 
hUo the ryatl interest aboo'.d be represented respectively 
by tfaf deeree.ho)der as well as the jndgment'debtor. 
Atiynzib of tbsse parties having ceased to have either 
tba llpdlofd'B intereet or the ryoti interest , ns the case 
tha azeoation and the sate thereunder should 



lose the oharaotfr of an oxeoiitlon of n rent decree 
as snob with the result that tlie sale will nut pass the 
holding or the teoaooy as the oiso may bo. 

*****■*•• **•*«•««• 

As a principle, it is fandainental that nobody's property 
will be sold except in a proceeding to whtoh he is a 
party,” 

(See also A. H. Forbes v. lUaharaj Bahadur 
Singh, A. I. R. (l) 1914 p. 0 . ill : (41 oal. 926) 
and Aradhan Mondal v. Abhoya Ghara7t, 
A. I. R, ( 10 ) 1923 cal. 321 : (68 I. 0. C26) TheSfi 
observations apply with equal force whether 
what is sold ia a whole or a part of fcbo rayati 
holding In considering the question at issue in 
the case, I must point out at the outset that in 
the course of the argum^^nts and discussions 
bsfore us, the distinction between the effect of 
non-joinder of the plaintiff as the part-owner of 
the holding, and the liability of the holding to 
be represented by defendant 2 the recorded 
tenant in the ciraumstances. so as to bind the 
plaintiff's interast in an action by the landlord, 
has not bsen kept in view. The whole argumeni 
has proceeded on the footing that tlie decision 
of the case turns only on whether by virtue of 
the transfer the title itself to the part trans- 
ferrad has or has not pass ad to the plaintiff so 
as to bind the landlord. It ia the non. apprecia- 
tion of thess two as distinct legal posit ons that 
has caused cot a little difficulty in the correct 
appreciation of the legal question involved. It 
may also be noticed that tlie question as to who 
are necessary parti^s to procee lings taken by 
the landlord to bind the tenant’s interest in the 
holding is not in terms proscribed by any pro- 
vision of the Orissa Tenancy Act. Sections 199, 
212 or 8. 197 do not provido for this and one 
must turn only to the general law for the pur- 
pose. (§55 Rainoada Nag v. Kanai Rai, A.I.R. 
(13) 1926 Oal. 1219 at p. 1920, Col. II : (98 I. 0. 
206.)) Under that law every person having an 
interest in the holding must be impleaded as 
a party if the holding is to pass and this obliga- 
tion does not depend on notice or knowledge of 
the transfer. 

[47] I shall first take up the question whether 
or not defendant 2’3 interest to the extent of 
whai has been transferred, must be taken to 
vest iu the plaintiff so as to bind the landlord 
also and to roudet him a necessary pa-tyto 
proceedings by the landlord against the holding. 
As I have said at the outset, I have no h-^sita. 
tion in coming to the conclusion that it doi^s in 
agreement with the view of my learned brother 
Panigrahi J. Even apart from any authority, 
and on a fair and reasonable consideration of 
the group of sections that were introiu3ed into 
the Orissa Tenancy Act of 1938 by Orissa 
Tenancy Amendment Act, ia38 (Orissa Act viii 
[8] of 1938), this result must follow. By S. 6 of 
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the amending Act, a new s. 30.A was inserted 

into the parent Aefc, which categorically states 
that 

tho occupfiDoy holding of a raiyat or portion or a 
^:har6 tli€r 0 of dball bG transforabls by salG, cxchangG, 
gift or bGQutst without the laudlortVs consGnt and with* 
out payn:ent of any fee to him^^ and that “auch a 
transfer efap.li carry with it the oeoupaney right in the 
holding and ali the rights appurtenant thereto/’ 

Section 7 of the amending Act substitutes a new 
S. 31 foe the previous S. 31 and provides foe the 
manner of transfer and notice to the landlord. 
That sect ton enjoins tbit every such transfer 
.shall be made by a registered instrument, except 
in the case of a sale in execution of a decree or 
acertifioate signed under the Bihar and Orisea 
Public Demands Recovery Act. Sub. sections 
^2) and (3) enjoin on the registering officer not 
to accept an instrument for registration, unless 
notice containing certain particulars in the pre. 
scribed form is filed and a prescribed fee for 
servica of notice on the landlord is deposited. It 

after registration, he 
shomd transmit the notice to the collector who 
in turn is enjoined bo cause it to bo served on 
rhe kndiorcl named in the notice. Similarly, 
wheie the holding is purchased in execution of 
a deoree, the Court is enjoined to require the 
purchaier to file a notice with pitticulars and 
to deposit fees lor service of notice before oon- 
ormmg the sale and to transmit the notice to 
the Collector ioc siirvice on the landlord after 
oonQrmation. There are similar provisions rela. 

osquesta and foceelosure in mortgage 
f/?;, Provisions appear to prove clearly 
hat the point of time at which the transfer be- 
comes effective is registration in the case of a 
puvate sale and confirmation in the case of a 
courisile m the same manner as under the 

^ ^0 reason 

hmkiDg that the registration or confirma- 

transfer operative only as be. 
twesn the transferee, but that the title must 
lemam m suspsnse so far as the landlord is 
^ noerned until he recsives the actual notice, 

necessary to 

construe the provisions relating to the service 

fna precedent for the vest- 

.nph ti’ansfares and yet confine 

^ nstruction to the operativeness of the 

!?ainl7fh' landlord, but not as 

against the transferor. Looking merely at the 

language of the two_ S3. 30.A and 3i, I am un- 

0 nd any justification for any such ano. 

ma ous construction. The provisions in S. 3i 

relating to the filing of notices and payment of 

tees bsfore^ registration or confirmation and 

relating to the service of notice after 

registration or confirmation may no doubt be 

mandatory in one sense, that is, in the sense 
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that their violation must have some legal con- 
sequences, Bat it is quite a different Sing to 
say that they are conditions precedent for the 
vesting of the title in the transferee or that they 
are enough to bring about the vesting of the 
title in two different ways at two different 
stages; one as against the transferor and the 
other as against the landlord. It is in dealing 
with the analogous wording of ths corresponding 
section relating to the transfer of tenures and 
in repelling a similar (though not exactly the 
same) contention that the Privy Council in 
Jitendra I^ath v, Manmohan^ a. I, B. ( 17 ) 
1930 P. O. 193 at p. 196 : (34 0. W, N. 82U said 
that ‘their Lordships knew no principle of law 
which justifies such a contention.” 

[483 It has been urged, however, that the con- 
trary is the proper construction if the colloca- 
tion of other connected sections is taken and 
the previous state of law is considered, Ihave 
no doubt that reference to pravions law is a 
valuable guide as laid down in Abdut Rdhim 
V. Abu Mahomed Barlcat Ali, 55 r. A. 96: 
(a. I. r, (15) 1923 p. 0. 16), but it is dear from 
that decision itself that the ultimate criterion ia 
as to what is the meaning and effect of the 
language used by the amending legislation. 
Under the pee existing law, the oocnpancy hold- 
ing was not freely transferable (except where 
there was a Custom), but the consent of the land- 
lord was a pre-requisite and that would ordi- 
narily be given on the payment of the mutation 
fee. Section 3i of the Act as it stood before 1938 
intervened by providing a machinery against 
the arbitrary refusal of the consent by the land- 
lord and as against the demand of exorbitant 
mutation fees, but left matter, untouched so fat 
as permanently settled estates were concerned. 

All this has been completely changed and the 
new S. 30 (a) provides that all occupancy hold- 
ings ehall be transferable carrying with it the 
occupancy right and other appurtenant rights. 

It has been pointed out that this section does 
not say as does the corresponding S. 18 relating 
to the transfer of permanent tenures that it shall 
be capable of being transferred “in the same 
manner and to the same extent as other immov- 
able property”, but that it only says that it 
shall be transferable “ without the landlord's con- 
sent and without any payment of fee to him.** 

It has been suggested that the difference in this 
language is indicative of the fact that the trans- 
fer was not intended to bring about the same 
results, but was intended to be aubjeot to cectaiu 
further limitations which must be gathered from 
s. SI. It appears to me, with respect, that the ] 
use of the phrase ' without the landlord's con- 
sent and without payment of any fee to him** 
merely meant to emphasize the fact that the 
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pta.exi8ting fetter on free traneferability were 
intended to be oompletely wiped out. It oannot 
be taken to enggeat that any farther limitation 
was intended to be placed. An argument baa 
been strentioualy advanced at the bar that while 
the mutation fees and ooneent were aboliabed, 
^ small process fee and service of notice were 
intended to be eubstituted and that inaemuoh 
as the transfer was not previously binding in the 
absence of mutation fee and consanti similarly 
the transfer ia not binding against the landlord 
in the absence of payment of process fee and 
’Service of notice. This, to my mind, is whittling 
down the effect of the unambiguous language 
that baa been used in the section and to say that 
while the Iiegislature intended to wipe out the 
consent of the landlord, it still meant to leave 
its trial behind. It is to be noticed that sub.s. 
(4=) of the previous 8, 3l, in terms, said that 

'=ave as provided in this section and Ss. 35 and 06, no 
traDsfer o! an oaoiipanoy holding or portion of a hoM- 
iog otherwise by sucoeasion or by sale in exeeation of 
a decree for arrears of rent shall be valid unless and 
until the landlord has consented thereto,'* 

If the Ijagislature merely meant to substitute 
notice for consent, it would similarly have said 
that the transfer under S. SO-A is not binding 
until notice has been received. In this context, 
it appears to me that the provisions of the 
amendment Act of 1938 relating to pro- amend, 
ment transfers, viz., those contained in S. 3i B, 
ate very significant. My learned brother Nf»ra- 
slmham J. has been inclined to think that that 
section supports the conclusion that a transfer 
under S. 31 also is not binding against the land, 
lord until notice is received. It appears to me, 
with respect, that it confirms exactly the op- 
posite oouoluaioD, Section 31.B validates pre. 
amendment transfers to a limited extent. It 
protects the transferee from liability to eject- 
ment but continues his liability for payment of 
mutation fee and prescribes a period of limita. 
tion for recovery thereof. It recognizes that the 
effect of validating the transfer even to that 
limited extent is to render the transferee a ne. 
oessary party for sale of the bolding in satisfac- 
tion of the decree for arrears of rent and 
provides a machinery therefor by the “oxplana. 
tion" to the section and by sub-s. (a) casts upon 
the transferee the obligation in giving notice of 
transfer by registered post in order that be may 
not be affected by proceedings to which be is 
not a patty. To my mind froih the absence of 
4iaoh a provision in S. 81 the implioatton is ob- 
vious that in the oase of other transfers gov- 
^rhsd by B. 80 A giving notice of the transfer 
Is not a oondition precedent to the operativeness 
the normal reguirement as to the transferee 
tbeih^ a’^nebeEsart party to the proceedings by 


which he is to be bound.* It has been urged by 
learned counsel for cospondent that the now 
S. 31-A, Bub-8S. (l) and ( 2 ) clearly indicate that 
the koowledge of the landlord is a prerequisite 
for the working of that section and it would, 
therefore, follow tba‘ service of notice on him is 
essential. It appears to me that the sub-sectione 
of this section oarnofc be taken to imply what 
they do not in terms say that service of notice 
is a condition precedent for the binding charac- 
ter of such transfers on the landlord. The argu- 
ment based on the wording of sub ss. { 1 ) and 
( 2 ) of B. 31.A recognises that they deal only 
with transfer of a portion or a ehare and not of 
the whole of the holding. It would be far-fetch- 
ed to extend the construction by implication 
said to arise from the language of S. 31.A to the 
oase of transfer of the entirety of a holding. It 
appears to me that S. 31-A has only to do with 
the di'^tribution of ihe vent; while the right of 
transfer of a portion or thare has been recognis- 
ed in unrestricted terms carrying with it the 
right of sub dividing the holding as the tenant 
may choose. The Legislature was only anxious 
lo protect the interests of the landlord in so 
far as the distribution of the rent is concern- 
ed, In the oase of a transfer of an undivid- 
ed share or portion by metes and bounde, 
the rent was to remain joint and in the oase 
of transfer of a portion by metes and bounds 
the transferor and tbe transferee were given the 
right to distribute the rent between themselves 
subject to the right of the landlord to challenge 
the same by an application before tbe Oolleotor 
in time* Knowledge of tbe landlord is un- 
doubtedly presumed end how s. 31 A, sub-s. (3) 
is to be worked in the absence of such knowledge 
may be a question for consideration when it 
arises, but that oannot be a reason for import- 
ing such knowledge consequent on the notice as 
a oondition precedent to the binding charsoter 
of the transfer not merely for tbe distribution 
of tbe rent with which the section deals, but for 
the operativenesB of tbe transfer itself as against 
the landlord about which it has nothing to say. 
Some stress has been laid upon the use of the , 
phrase "shall be considered as joint tenants by 
the landlord" in 8. 31A, sub-s. (1). This appoara 
to me only to emphasize that while the tenant 
has no right to distribute the rent when he sells 
an undivided share or portion, the landlord 
oannot refuse to recognize the transfer of such 
undivided share, but must treat him as a joint 
tenant. The phrase "shall be considered" oannot 
be construed in this context too literally. For 
instance, nobody would suggest that it is not 
open to tbe landlord to agree to the distribution 
of rent in such a oase, but that the landlord is 
bound to treat them only as joint tenants for 
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all time and cannot if 'be chooses agree to the 
eplitting up of the joint tenancy. 

[493 My learned brother Narasimbam J, is 
inoltned to think that both uncer the common 
law of the country aa well as under the etitu- 
tory tenancy law prior to the amendment of 
193S, the giving of notice to the landlord was a 
oonditioD precedent to the binding character of 
the transfer against the landlord in oases where 
by custom or otherwise the holding was trans- 
ferable without his consent, and that the only 
effect of the 1933 amendment was to take away 
the requirement of consent where it was previ* 
oualy necessary, but not to touch the require- 
ment B 9 to giving of the notice. I must confess 
with respect that I have not been persuaded by 
this argument. The only basis for the view that 
under the common law the giving of notice was 
necessary to make the transfer binding on the 
landlord is the dictum in Panyd Chunder v. 
SuTchunder^ 10 Oal. 496, but that case itself 
was one relating to the alienation of a tenure 
and the decision in that case was based on a 
specific provision of the than Bengal Tenancy 
Act of 1869, namely, s. 26, which expressly im- 
posed a duty of giving notice to the landlord 
upon all transferees of tenures to which the 
section applied. My learned brother has also 
referred to the recognition of custom of tcans- 
feiability. In Jagan Prosad v. Posun Sahco^ 
8 C. W. N. 172, their Lordships were ooneider.. 
ing whether the evidence of transfers without 
cooBent in other pattis can be used as proof of 
the custom relating to the partti of the parti- 
cular landlord. In negativing it, their Lord- 
ihips say : 

The essence of a usage of transferability ia that trans- 
fMfl made to the knowledge of but wltnout consent of 
the landlord are valid and must be recognised by him/' 

I understand this passage in the context only 
to mean that instances of transfer to constitute 
proof of usage must be transfers which have 
ia fact been recognised as a matter of course by 
the landlord though be did not consent to them. 
There was no question in the case as to whether 
or not the landlord was bound to recognize a 
particular transfer on knowing about it, after 
the usage itself has bsen established. I do not 
onderstand these oases to lay down that a land- 
lord was not bound to recognize a transfer until 
he has notice of it, but that the custom of trana- 
ferab4lity without consent is made out by and 
TOlidates only transfers known to the landlord, 
^is is cleat from the case in Peary Mohan v. 
JoH Kumar, il c. w. n. 83. That is perfectly 
intelligible since a custom to be recognised by 
the Oourt must be reasonable. But transfer- 
jJiUty conferred by statute cannot be judged on 
that footing and must be gathered from the 


language used. It is also true that certain deci- 
sions have held that the principle underlying, 
s. 108, sub-s. (j), T. P. Act is also applicable to‘ 
agricultural leases. That, however, does not- 
appear to me to help the present disQUBsion.. 
Tbe question that arose in those oases was- 
whetber or not the transferor tenant could 
absolve himself from the liability from future 
rent by the mere transfer itself, and it was held; 
that be could not, in view of the fact that the 
transferor was liable to the landlord by privity 
of contract. Such a line of reasoning ia not 
normally applicable to the case of an ocoupanoy 
raiyat, who, it seems to me, more often bolde 
by privity of estate and not by privity of con- 
tract. It would also appear from the decision 
in Saradindu Mukher^ee v. Kunja Kamtni, 
A. I. E. (29) 1942 Gal. C14 : <202 I. G. 663) that 
the principle of s. 108 (j) does not apply to a 
case where the incidpnta relating to the assign- 
ment or transfer of the tenancy are provided 
for by the tenancy legislation itself as in the 
case of transfer of permanent tenures under the 
Bengal Tenancy Act. In any case, this does 
not show that so far as the transferee is con- 
oerned, his liability to the landlord depends on 
his giving notice Neither 8. 108 (j), T P. Aofc^ 
nor S, 73, Bengal Tenancy Act, 1885 which have 
been referred to in the discussion, show that 
the transferee’s liability does not Gommesce 
from the date of the transfer or that it arises 
only when a notice has been given or the land- 
lord has knowledge. Indeed, they clearly Beemto 
imply the contrary. Section 83, Orissa Tenancy 
Act, prior to the amendment of 1938 was as 
follows ; 

“When an occupancy raiyat in a permanently sctUea 
estate transfers his holding without the consent 
landlord, the transferor and the ttaoBferee shall b® 
jointly and severally liable to the landlord for arrearot 
rent falling due after the tran&fer/' 

It would appear from this section that inreapeot 
of transfers falling within its scope afc the time, 
the transferee’s liability would commence 
the date of the transfer itself and not from the- 
date when the landlord gets notice ob haa know- 
ledge of the transfer. This implies, if at all, that 
the reciprocal liability of the landlord vis s-vis^ 
the transferee, viz., his obligation to recognize 
him and treat it as binding arose from the date 
of the transfer itself and did not depend on any 
independent notice after transfer. It is significant 
that by the amendment of 1936 this old 8. 85 
relating to future arrears of transferable holding 
in poimanently settled estates has been omitted 
and freah section dealing only with past arrears,, 
and applicable to all transfers within temporarily 

or permanently settled estates has been substi- 
tuted. This substitution seems to me to 
indication of the legislative intention that th& 
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traneferor.tQoant waa not to be liable for future 
rents at all from the date of the transfer and the 
tcauBferee was to be liable for past aud future 
arreets — notice or no notice. The p ^Bition, there- 
fore, as I understand, was this. There probably 
waa some common law prinoiple that a trans- 
feree of a tenancy must give notice to the land- 
lord before be could got the beneSt of the 
tenancy as stated in Panye Glmnder v. Eur- 
okunder, 1. L. R. 10 oal, 496 but this became 
academic when landlords grew sufficiently 
powerful to obliterate free transferability of 
tenanay rights and were able to impose their 
consent as a conditioo precedent. The matter 
then reeted either with statute or castom. Custom 
recognized the validity only of transfers to the 
knowledge of the landlord. See Jogan Prosad v. 
Posun Sahoo, 8 Oal. W. N. 172 aud for the rest con- 
sent was a pre-rt-quisite except when statute pur. 
parted to regulate the same- That attempt at 
regulation was first made in Orissa in I9i3, which 
retained the theory that consent was a pre. requi- 
site, but provided for a statutory mode of obtaining 
that consent from an unreasonable landlord. Thus 
between 1913 and 19S8 the field relating to trans- 
fers of tenancy right in Orissa was partly 
occupied by statute and partly by custom and 
the particular provisions relating to the validity 
of such transfers in both the cases were such 
that notioe to the landlord was necessarily 
implif^d. Notice was not something in addition 
to the requisites for validity of the transfer and 
did not have any separate existence a pre- 
requisite to render it binding as against the 
landlord, all that has now been changed, and 
the field is in its entirety occupied by statute. 
The cequiBites for validity of the transfer have 
tbemst-Ues been altered and 1 do not think it per- 
miseible to bold that the implications of the previ. 
one law coutinue unless the same can be reasonably 
derived from the language of the new statute itself. 
I am, therefore, not persuaded by the argument 
that pri to 1936, there was any well establish- 
ed principle recoguised by the Orisea Tenancy 
Act to the effect that notice was an independent 
pre-requiBite for the binding cbaracter of the 
transfer of a transferable bolding and that there- 
fore it could be argued that pee requisite was 
left untouched. 

[601 My learned brother Narasimbam J. has 
noticed the case in Babaf Alt v. KrtshTiotindnini 
Dasst, S6 cal. 603 : (3 O. W. N. 53l), where it 
has been held that: 

"As regarde oourt-auotloD sale of a permanent tenure 
which was ooatiriiied without the p'l^ymeut ot the 
preiorlbed landlord’e fee and in disregard of the pro- 
vbitjQs of Si. 12 and 13, Bengal Tenency Aot, the sale 
itsall waa invalid.? 

It would appear that subsequent to that deoision, 
the leguilatuie intervened by passing the Bengal 
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Tenancy Validation Aot, 1903 (Bengal Aot (i [i] of 
1903) which in terms enacted that the non- 
payment of the fee should not be held to invali- 
date the transfer. It has been suggested that 
since there is no such specific provision in the 
Orissa Act, the non-compliance with any of the 
requirements of Sub-es. ( 2 ) to (6) of 9. 31 may 
have the effect of invalidating the transfer in the 
light of the decision in B thar All v. Krishna- 
manini Dassi, 26 Cal. 603 : (3 c. W. N. 631). 
This, however, does not seem to follow. On the 
very language of sub-Ss. (2) to (6) of a. 31, nou- 
payment of process fee or not filing of notices 
for service appear to stand on a different footing 
from the non. service of notice. If the require- 
ment as to payment of process-fee aud filing of 
notices are not complied with, the Registrar or 
the Court are sptOifically prohibited from com- 
pleting the title. But the service of notice is a 
duty cast on the officers after the formal cem- 
pletion of the title and, the disregard of the 
statutory prohibition before completion of title 
may well be held as was done in Babar Ah v. 
Krishnamanini Dasu^ 26 Cal. 603 : (3 0. w. N, 
581), to invalidate the title itself while a derelic- 
tion of duty cast on the public officers after com- 
pletion of title cannot by itself be said lo 
invalidate the title. Indeed, even in the former 
oontingenoy the case in Chandra Sekhar v. 
J agannatht A I. E. (32) 1945 pat. 313 : (24 pat. 
148) has held that the title is completed by 
registration or confirmation, even though it was 
iu disregard of the statutory prohibition. That, 
however, is a question which does nob arise for 
decision in this case. All that is sufficient to say 
in this context is that failure to give notice after 
regietratioD or confirmation cannot be said to 
stand on the same footing. 

[ 51 I It appears to me, therefore, that takingi 
all the amending sections together and having 
regard to the pre-existing state of law, it would 
not be reasonable to import into S. 31 service oi 
notice of transfer on the landlord or the land 
lord's knowledge of the transfer as a condition 
precedent to the vesting of the title In the trans | 
feree and to the binding character of the trans-i 
fer against the landlord 

[ 53 ] As has been pointed out in the judgment 
of my learned brother Panigrahi J,, there is 
quite a large catena of deoisions of high autho- 
rity starting from Kri&to Bulluv v. Kristolal 
Singh, 16 Oal, 642 which was approved in 
Jitendra Nath v. Manmohan, A, 1. R. (17 ) 1930 
p. 0. 193 : (34 G. W. N 821) construing the ana- 
logous section relating to the transfer of perma- 
nent tenures in the manner in which Panigrahi 
J. and myself are inclined to construe. It baa 
been nrgedl that the law relating to the trans- 
ferability of permanent tenures has always 
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been different and that therefore different 
Goagiderations must apply. It has also been 
pointed out that almost ev^ry one or these deoi. 
lions while saying that the binding charaater of 
the transfer on the landlord is not dependent 
on the payment of the fee or getvioe of the 
notice, also mentioned that on the facts of thoee 
particular cases, the landlord bad knowledge or 
must be taken to have knowledge. It hag, there- 
fore, been urged that those decigiona cannot be 
taken as a guide for tbe oongtruotion of S. 31, 
Ofigga Tenancy Act. It appears to me, however, 
that when the Iiegislature adopted ahnost simi- 
lar language and machinery in s. 31, Orirsa 
Tenancy Act, relating to oooupmoy holding as 
in S3. 12 and 13, Bengal Tenancy Act relating to 
permanent tenures tbe primi facie implication 
is that the Legislature did ao with fall know- 
ledge of the judicial interpretation that the 
language of those seotions had re.:ftived and wag 
prepared for the similar language used in s. 31 
being construed in the same manner. See Mer-> 
self Docks V. Cameron, (1834-65) 11 H. L. c, 
‘113 : (145 R. R. 255) and Isan Chandra v, Saf- 
tvlla Sikdar, A, i. r. ( 9 ) 1922 Oal. 331 at p. 333 : 
'v68 I. c. 219). The reference to kcowledge in 
all such O3S03 ig easily explicable on the ground 
shirt rvhvt wag intended to be obviated thereby 
ibe likelihood of the applicability of tbe 
theory of repreeenlation on the facts cf a 
particular matter with which I shall deal pre- 
sently, 

[53] It has been very strenuougly argued 
thit this view would result in oongiderabla 
hardship to the landlords and that it will en- 
courSige fraudulent transfers by defaulting ten- 
ants almost on the eve of rent sales. It ig also 
said that this view will be contrary to what hag 
be^n accepted by the Bench and the Bar all 
tilong ag having been the correct legal position, 
namely, that a decree in execution sale as 
against the tenant recorded in the landlord’s 
registry is valid to pass the holding itself when 
the transferee of whose transfer the landlord 
was not aware ig not made a party. These 
considerationg even if correct are matters for 
hesitation and more aaxiou3 consideration, but 
oannob ultimately be the prevailing factors for 
decision if otherwige the oonstcuction of the 
section is reasonably clear on the language. No 
pre-existing reported decision relating to the 
construction of s. 3 1- A, Orissa Tenancy Act, has 
been brought to our notice excepting, as already 
stated, Giridhari Mohanty v. Abdul Khan, 
I. L, R, I960 out. 196 : (A. I. R. {38) 1961 OriSSa 
41), In that oas 0 the partioular question with 
which we are dealirg, was not before tbe Court, 
There art no doubt some observations which 
fflcay be f-l'en to indicate the contrary view 


A. I. R, 

but bis Lordship tbe Chief Justice himself at 
p. 206 of the report appears to have summarised 
the position when he stated : 

“So u a tcanafer by an oocapanoy tenant to which 
hislanllord’aeoagent is implicit by virtua'ol the atatate 
as eoon as its condittQQS foe giving notice to him are 

falfined." 

Thig saems to imply not that the notice should 
have baen served, but that tbe pre- requisite for 
the issue of notice, namely, the filing of notices 
and tbe deposit of the fees should have been 
complied with. Indeed, the scheme of B. 31 as 
amended ssems to me, not that notice has been 
substituted for consent and knowledge is eseen- 
tial or that it is only on tbe receipt of notice or 
on obtaining knowledge that the transfer be- 
comes binding on the landlord, but that the 
transfer wag intended to become absolute on 
registration or confirmation and that a depond- 
able machinery for issue of notice to tbe land- 
lord was provided by means of public agencies 
by insisting on ragistration in every case of 
private sale and that the transferor and the 
trangferae were to be penalised only by refuBal 
of the registration or confirmation if they fail- 
ed to provide facilities for service of notice, and 
nob in any other way. The Legislature appa- 
rently contemplated that the public machinery 
provided would work effectively and promptly 
and that service on the landlord and his know- 
ledge of the transfer would be a matter of 
course. It did not, therefore, provide for th® 
consequence 3 of the failure of the maobinery. 
As to the supposed hardship of the landlord or 
the scope for the commission of frauds by de- 
faulting tenant?, I am not satisfied that it i® 
likely to be so serious as has been represented 
to us to be, egpeciaUy since a sale in execution 
of a rent-decree must be preceded by attach- 
ment under ss. 216 and 217 of the Act, and 
fraudulent transfers prior thereto are not likely 
to be numerous or common; but if the hardship 
resulting from what appears to me to follow 
from a plain reading of the amending seotionB 
is really such as is said to be, the remedy rest® 
with the Government in' tightening up the atatu* 
tory maobinery whioh the Legislature provided 
for the service of notice or by the Legisinti**® 
itself interveniug by a clear provision for the 
effect of nen-servioe of notice. It is not with- 
out some significance that as a fact the pro- 
ceedings of the Orissa Legislature when the 
Bill relating to the amendment of 1939 was on 
the anvil show that a specific non -official amend- 
ment providing for the giving of notice and the 
effect thereof on the lines of the analogona pro- 
visions of the Madras Estates Land Act iraa 
moved, but not accepted. See Orissa Legislative 
Assembly Debates 1938, p. 1841 and p. 1866). 
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t6il The oentraty view strenuously urged on 
Ihe other side appears to me to lead to much 
greater anomaly and hardship, Suoh a view 
would result in keeping the teansferor.tenant 
liable for all future arrears of rent evoa though 
his liability for rent was not based on any oon- 
traoti but only on the bolding of the hind; while 
as already pointed out it is clearly implied by 
the new S. as that there was to be no continuing 
liability of the transferor for future arrears. Any 
continuing liability of the transfer for future ar- 
rears would be in the nature of a fetter on his right 
of transfer. I cannot imagine that the Legisla- 
ture ever intended that while as a result of the 
transfer the transferee’s liability for rent should 
arise at once and also should extend to past ar- 
rears, hie title bo the land should be precarious 
and liable to be defeated by proceed ings to 
which he was not a party, whether suoh proceed- 
ings be in respect of farthai or past arrears, and 
that the transferor- tenant should be hampered 
in the freedom of his transfer by continuance of 
such liability dependant on the failure of the 
maohinery for giving notice or the default of 
the transferee in nob punctually paying up his 
rent are circuoastances for which he is not res- 
ponsible. 

[55] It appears to me that the difiference in 
the two views propounded in this ease arises 
from the difference in the approach to^he oru- 
oial question involved, namely, whether the 
right of the oocupanoy raiyat in the land is to 
be treated as an interest in the land or as being 
analogous to a contractual right. If ’Us an^interesb 
in the land itself, it is more in consonance with 
principle that the effectiveness of transfer of 
suoh interest can have nothing to do with notice 
or knowledge though it may be that the land- 
lord who has an interest in the land is in one 
sense affected by such transfer. If it be permis- 
eible to apply terms familiar to Madras Tenan- 
cy Law. the tenant has the Eudivaram interest 
in the land and the landlord has the Melvaram 
interest and both ate in a sense co-owners in 
different levels of the total ownership of the 
land. (Sea Venkata J^arasimha v. Kotayyay 2o 
Mad. 299 : (7 M Ii J 251).) Into suoh a relation- 
ahip it is hardly right to import notions arising 
out of a contractual tenancy. In referring to 
this anal(^y, 1 am perfectly well aware that the 
oonditions of the tenancy law here are different 
from those in Madras; but I refer to the same 
only for the purpose of elucidating the position 
that the right of an occupancy raiyat in the 
land is in the nature of property and that his 
obligations towards the landlord must be found- 
-od, as far as posstblei on the terms of the statute 
which inrport to govern the same. 

f56l ^^rom the above disonsslont it follows in 


my opinion that the transfer of an occupancy 
right under B. 31 of the amended Orissa Ton an- 
oy Act is binding as much against tho landlord 
as against tho transferor from tbo date of its 
regiatration or confirmation and that, theroforo, 
he would normally bo a necessary party to any 
proceedings takou to bind his interest in the 
holding. This, however, does not neces-tirily 
conclude the question which arises in suoh oases, 
namely, as to what is the effect of proceediugs 
taken as against the original recorded tenant 
alone without making the transferee a party. 

[57] While it is true as pointed cut at the 
outset that no person’s title can be affected by 
proceedings to which he is not a patty, that 
principle itself has been subjected to an impor- 
tant exception, namely, that the interest of a 
parson not a party to the proceeding may be 
fully bound by the result of the proceedings if 
on the facts and circumstances of the particular 
case, the party on record may be held to repre- 
sent fully the person having the interest and 
not on the record. The well-known Privy Coun- 
cil cases in Malhariun v. 'Narhari, 27 i- a. 
216 : (25 Bom. 337 P. O.) and Khiarajmal v. 
Daim, 32 l. A. 23 : (33 cal 236 P. 0.) — clearly 
recogaiae both the main rule and the exception 
by way of principle of representation. I have 
had occasion to discuss the principal of repre. 
sentation under the general iaw with refecenoe 
to the limited question of the binding character, 
against the true legal representative of pro- 
ceedings bona fide taken against the wrong 
representative. (See Sarat Chandra Deh v. 
Bichityanandcb SahUy i. i>. B, (1950) Cut. 113 at 
p. 431-115). I find on a olo.se examination of the 
law on the subjeot tot this principle of repre- 
sentation has been held to apply also to rent- 
decrees and execution proceedings for realisation 
of rent. Thus, for instance, in Nitayi Bekari v. 
JjCari Qobinda, 26 oal, 677, two of the learned 
Judges, Hill and Banerjee JJ., have extended 
the principle of representation laid down by 
their Lordships of the Privy Council in Bisses^ 
sur Lall v. Luchmessur Singh, 6 i, A. 233 : (5 
0. L. B. 477 P. C.), to the facts o! that case and 
held that a registered tenant represented the 
transferee who was not a party to the proceed- 
ings and that the procaedings against the register- 
ed tenant bound the transferee. The case in Afraz 
Mollah V. Kuhtimanmssa Bibeet lo O.W.N. 176: 
(4 O. !». J. 68), recognizes the applicability of the 
principle to rent proceedings and deoidee on the 
facts oE that case that there was no represent- 
ation (see the judgment of Mukherjee J.). The 
case in Jagat Tara Daasy ay. DauJati Bewa, 
18 G. w. N. 1110 : (a I. o. 695), discueses the 
principle of tepresentation and says that the 
fact that the party to the proceeding is only the 
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registered tenant is not everything and tha 
principle was laid down that it ia only one 
of tbe itoma of evidence upon which the 
question is to be decided as to whether he fully 
repreFente the bolding bo ag to bind a person 
not a party to it. The case in Gagan Shetkh v. 
Ahejan, 14 c. L. J. 180; Uo i. 0. 116). also recog- 
nises and discusses the rule of representation 
of the bolding by some of the heirs of the origi- 
nal tenant on behalf of all the persona interested 
and says it is essentially a question of fact. 
Profulla Kumar v Salimullah, 23 C. W. N. 
690: (a, I. R. (6) 1919 Cal. 62) is another case 
in which the principle of representation was 
applied and the sile as against the recorded 
tenants was held binding as against persons not 
recorded In Faridpur Loan Office Ltd. v. 
Nirode Krishna Bay, A, I li. (16) 1929 oal. 452: 
(66 Cal. 462), it was dearly laid down as 
follows; 

“Now the ordinary law ig that wbare a landlord sues 
Bomo only of the co-tonantB of a tBnuro obtains a 
decree, and purchaBes ibe tenure in porBUftnce 
of the decree, all that he obtains by the purcba^o ia 
the iotetest of the defendant jadgment-debtora. But 
the whole tenure wilt pass under the auction- purcbaso 
pursuant to the decree if the facts warrant a dnding 
that the tenants who were impleaded in the ciicume- 
tances repiesented the whole estate.'* 

Bameshchandra v. Dinanath Mestary, A. I. R. 
(23) 1936 Cal. 178 ; (63 Osl, 046) also appears to 
adopt this view. In Girdharimohnty v. Abdul 
KkaUt I. D. B. (i960) Cut, 196 at p. 1 S 9 ; (a I. R. 

(38) 1951 Oriea 41), his Lordthip the Chief 
Justice has eaid; 

“At the date of the sale the iudgment'debtor in the 

suit was no longer the raijat and tvasnot reprssenUna 
tho holding,** ■ 

(The underiining (here italicised) ia mine). This 
clearly shows that in his Tiordsbip's view the 
principle of representation is available in such 
a case. That principle, as has been pointed out 
by me in Udayanath Mohapatra v. Bakas 
Pandiani, i. L. B. {i960) Cut. 410 at p. 411: (a i. 
B. (38) 1951 Orissa 10) ia based on the fact that 
the interests of the person wrongly on the record 
and of the person really interested, though not 
a party on the record, are identical in respect 
of all matters arising on the proceeding in 
question and that the action of the creditor in 
failing to implead the person really interested 
WAB ho7ia fide. These are the necessary criteria 
though not always eufficient by themselves to 
bring about the applicability of the principle of 
representation which must ultimately depend on 
the applicability of the equitable doctrine to the 
facts of each particular case. In ooDsidering 
whether the facta of any particular case justify 
a conclusion as to the binding character of rent 
prooeedinga against the holding itself, though 
every person interested therein is not a party, 


Si* It B» 

the corresponding decisions under the Bengal 
Tenancy Act prior to the enactment of tha 
statutory representation under 8. 146A, may 
be a useful guide. But it is necessary to caution 
that so far as any such prior decisions relating 
to non- transferable holdings are oonoernedi tha 
oases mis up the question of represantation with 
the quesEion of want of title as against the land- 
lord on account of the absence of bis consent to 
the trans'er. It is unnecessary, however, to 
pursue this aspect further to attempt to 
lay down the conditions or limits for the 
applicability of the doctrine of representa- 
tion in the rent proceedings except to say that 
the non observance of the statutory require- 
ments of s. 31, Orissa Tenancy Act, which resalta 
in the landlord having no notice and the de/antt^ 
in non payment of rent which brings about the* 
proceedings for recovery of rent, may on the 
facts and circumstances of a particular case, 
afford BufiSoient protection to the landlord or the 
auction- purobaser on invoking the principle of 
representation. The present case has unfortuna- 
tely not been presented from that aspect and 
the requisite facts have not been elucidated on 
that footing. I am also not prepared to embark 
upon a larger discussion of the limits of this 
principle of representation without its having 
been debated at the bar before us in this case. 
It 19 enough to state that I am satisfied that tha 
prirtoipM is available and can be invoked in 
proper oases. I may add, however, that in a 
matter so imporraot as the effect of rent pro- 
ceedings, it is rather unfortunate that the appli- 
cability and the limits of the principle of 
representation should have been left unprovided 
for by the Legislature. This has been m^de up 
to some extent in Bengal by the enactment of 
3. 146 A. 

[68] In the resultt therefore, I agree that ibO’ 
appeal should be allowed wish costs tbrougboat. 

f69) By tho Court — In accordance with 
the majority View the order of the Court ia that 
the second appeal ia allowed with costs through- 
out 

K.S. Appeal allowed- 
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Jagannadhadas ano NabaSimhau JJ. 

Sarat Chandra Deb and others — Dafu ,’ — 
AppUs, V. Btckitrananda Sahu and others^ 
— Pitf — Besps. 

F. A. No. 4 of 1945, D/- 1>3-1960. 

fa) Debt Laws — Orissa Money-lenders Act 
(HI [3 of 1939). 10 (D— Decree— Meaning of. 

Per N^arasimJiam if. —The expression *daorae n* 
B. 10 (1) means a prelimtoary d*^oren and not a final 
decree in a mortgage salt and 8. 10 (1) does not apply 
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'to a pialimlnar; decree in a mortgAgo suit passed prior 
to the cooiiag inbo force of the Act [Paras 9, 14] 
Per JagAnnadhadas J , — The word "decree'* includes 
all kinds of preliminary deoioea and all kinds of final 
decrees without diatinctlon. [Para ‘26] 

(by Civil P. C. (1908), Ss. 2 (11). 50, 52 and O. 22, 
R. 3 •>Decree«against person in possession — Whe- 
ther binding on real heir. 

Where a mortgagee inatitutea a suit &ona fide 
against the person in possession of the estate of the 
deceased mortgagor, who is in snoh possession in asser^ 
tion of a claim to suooeed to that e-tate, and where a 
person purchases the mortgaged property &ona fide in 
exeaution of that decree, such pniobaser gets the full 
title to the mortgaged property by virtue of euob sale 
And the real heir ie bound thereby and hia on); remedy 
if at all, in a proper aaje is to get the sale set aside by 
appropriate proceedings in time. [fata 45] 

Anno : C. P. C., 0. 22, R. 3, N. 10, 12. 

K N. Das, P. Misra, AT. Afo/ion(.v» S. A^ Sctigwpfa, 
O. B. Mohanty and A. C. Ozipta -for Applts,. J. G. 
Das, B. N, Das a 7 id P. Mohanty — for B-ihps. 

HaPaslmliRai J — This is jadgment debtors’ 
•appeal from a final dearee dated 2i. 10- 1944 
passed by the Subordinate Judge of Cuttack in 
a mortgage suit. In order to appreoiate tbe 
points involved in this appeal it is necessary to 
describe briefly the previous history of this pro- 
tracted litigation. 

[2] Patia estate known as Killa Patia is an 
impartible estate in 0 attack district whose 
proprietor was one Raja Rag bun at h Deb in 1913. 
On 26-2.1913 he executed a eimple mortgage for 
Bs. 1,07,000 mortgaging the entire estate in favour 
of one Bhaban Sahn, the predecessor.in-interest 
of tbe respondent-deccee-holders. Again on 
13.8-1913 he executed a second mortgage in 
iavour of the same Bhaban Sahu for Re. G.ooo 
in respect of the same property, Baja Baghu- 
natb Deb died eubsegaently and was succeeded 
by one Maian Mohan D b who assumed the 
title of Baja Madhusodan Deb. Some time in 
1917 the title of Madan Mohan Dab to Killa 
Patia was challenged by Aohhutananda D^b in 
O. B. THO, 762 of 1917 in the 0 }art of the Subor. 
dinate Judge of Outtaob. Aohhutananda lost the 
fluit in tbe lower Court and filed an appeal 
(f. a, no. 1 of 1920) in the High Court. During 
the pendency of the appeal, Madan Mohan Deb 
died and the Secretary of Siiate for India was 
eabatituted in his place. On 10.3. 1922, however, 
the Secretary of State for India and Aohhuta- 
nanda oompromned the litigation in oonsequenoe 
of which tbe estate was surrendered to Aohhuta- 
nanda who obtained posseseion in due course in 
the same year. 

[8] Sometime in 1926 Bhaban instituted a 
mortgage suit (o. B. No 61 of 1926) on the basis 
of the second mortgage bond dated 13-8 1918 
and impleaded Aobhutananda (ae the latter was 
in pOBeesBion of the entire estate by virtue of 
big oompromiee with the Secretary of State of 


India) as the principal defendant. The suit was 
decreed on 23-8-1927. In 1929, however, the 
title of Aobhutananda to Patia estate was obal- 
lenged by one Kru -hna Obandra Deb in o, 8. 
No. 24 of 1930 whioh Wad decreed in his favour 
on 26-11-1983. During tbe pendency of this liti- 
gation, however, Killa Patia was sold on 20-5- 
1991 in execution of the mortgage suit to. 8. 
No. 61 of 1926) of Bhaban Saha and purchased 
by the Baja Bahadur of Kanika subject to the 
first mortgage dated S6. 2-1913. The said Baja 
Bahadur obtained delivery of possession of Killa 
Patia (excluding tbe palace and its appurten- 
ances) on 4.9-32. Consequently when Krushna 
Obandra Deb succeeded in bis litigation against 
Aohhutananda in O. S. NO, 24 of 1930 he could 
not obtain possession of the entire estate but 
only of Patia palace and its anpurtanances 
amounting to 2.44 acres of land. The said Raja 
Bahadur, apart from being in the possession of 
the entire estate as a purchaser of the equity of 
redemption in mortgage suit O. S. no. 5i of 1926, 
also acquired further interest in tbe estate by 
virtue of two subsequent mortgages taken by 
him from Madan Mohan Dsb as early as 1918 
and 1919 and decrees obtained on the basis of 
those mortgages as early as 1927. la the present 
litigation, however, it is unneces-ary to describe 
in detail the other interests obtained by tbe 
Baja Bahadur of Kanika in Patia estate. 

[4J On 6-2 1935 the respondent? instituted the 
mortgage suit under appeal (0. S. No. 9 of 36) 
on tbe basis of the first mortgage bond for 
Rs 107,000 executed by Raja Raghunith Deb on 
26 2-1913. They took care to implead as defen- 
dants (i) Knishna Obandra Deb who bad encoee- 
ded in bis litigation against Aebbutananda in 
1933 (o. 8. NO. 24 of 1930) (ii) the Raja Bahadur 
of Kanika (iii) tbe Raja of Madbupur who bad 
obtained some interest in the mortgaged property 
by virtue of a transfer in bis favour of the 
Bubsequent mortgage decrees obtained by tbs 
Baja Banadur, and (iv) Aobhutananda b mself. 
Aebbutananda and Baja of Madhpur did not 
contest the litigation and a prelinainary decree 
for Rrt. 3,71 8-33-8-0 was passed by the Additional 
Subordinate Judge of Cuttack on 6 3 37 Against 
this preliminary decree an appeal was filed be- 
fore the Patna High Court in F A. No. 3 of 1938 
by tbe Bqa Bab-tdur of Kanika alono and it 
was dismissed on 28 11 194i. 

[ 5 ] In the meantime the deoree-bolders moved 
tbe Court for making the preliminary decree 
final la 1941, however, three persons, namely, 
Nakahyatramalini Debi Obandramani Patama- 
hadei and Ranhidananda Narayan Ddbolaiming 
to be heirs of Krusbna Obandra Dob filed appli. 
cations before the learned Subordinate Judge 
for reducing the decretal amount under S. 10 ( 1 ), 
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Ori =8a Morey. lenders Aot, 1939 which embodies 
the well-known rule of Damdupat. They urged 
that as the original mortgage of 1913 was for 
Bs. 107,000 the decree holders were not in any 
case entitled to get more than the same amount 
as interest in view of 8. 10, Ocisea Money-lenders 
Act and consequently the decretal amount should 
be scaled down to Ks, i!,li,coo. This application 
was rejacttd by the Subordinate Judge of 
Cuttack by an order dated 6-2-194a. Appeals 
were taken against that order to the Patna 
High Court (aiso. Appa. nos. 12, 13 and 14 of 
1942) but they rejected la nos maintainable and 
a prayer to treat those appeals as appeals against 
a final decree was rejected. After committing 
minor errors the Subordinate Judge made the 
decree final by his order dated 21-10-42 and the 
present appeal is against that final decree. 

[6] It will be noticed that at the time of 
pissing the preliminary decree the only two 
contesting defendants were (ij Krushna Chandra 
Deb and (ii) the Raja Bahadur of Kanika. The 
appeal against the preliminary decree was taken 
up by the Raja Bahadur only. The present 
appeal against the final decree has, however, 
been filed by the three rival heirs of Krushna 
Chandra Deb and the Raja Bahadur of Kanika 
has receded into the background, The only 
point for decision in this appeal is whether the 
appellants are entitled to any relief under 
B. 10 (1), Orrisa Money-lenders Aot. The eaid 
Aot oame into force on the 30th June, nearly 
two years after the passing of the preliminary 
mortgage deoree. The Raja Bahadur of Kanika 
flould not obviously claim any benefit under the 
Orrisa Money-lenders Aot because the definition 
of the expression 'loan'-in s. 2 (i) f3), expressly 
excludes any amount that is payable under a 
mortgage by the purchaser at a sale of the whole 
of the property subject to a mortgage. The Raja 
Bahadur s purchase of the mortgaged property 
in execution of the o. S- No. 5i of 1926 was 
made on 20-6-1931 and in the sale it was ex- 
pressly stated that the purchase was subject to 
the first mortgage of 26-2.1913. Consequently, 
the amount payable by him to the deoree. hold era 
will not be a loan’ within the meaning of tbe 
Orissa Money-lenders Act and he is not entitl- 
ed to any relief under that Aot. This is the 
main reason why he has chosen to remain in the 
background in the present litigation. 

[7l Though in form this is an appeal against 
the final decree dated 24-10-1944, in substance it 
is an appeal against the order of the Sabordi- 
nate Judge dated 6-3-1942 rejecting the appel- 
lant’s petition for relief under s. lo (l), Orissa 
Money-lenders Aot. The learned Subordinate 
Judge rejected their petitions for two reason b; 
0) the appellanta bays no aubaiating intereat in 
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the estate known as Killa Patia because thfr 
said estate was adequately represented by 
Aohhutananda in mortgage suit no. 61 of 192& 
and Aobbutanaud’s interest bad been purchased 
by tbe Raja Bahadur of Kanika on 20' 5.1931, 
Krushna Chandra’s success in O S. No. 24 of 
1930 against Aohhutananda gave him posEession 
of only 3.44 acres of land containing tbe Patia 
palace and its appurtenances but that did not 
give him any claim to the impartible estate. 
The present mortgage suit under appeal is con. 
fined to the impartible estate of Patia and tha 
appellants have no intereat in the same; and 
(ii) in any case sub-s. (1) of s. 10, Orissa Money, 
lenders Act, will not be applicable to a preli- 
mi nary decree passed prior to tbe coming into- 
force of that Aot. For this view he relied on 
Ghandrawati Debt v. NandAisAoreprosad, 

A. I. E. (27) 1940 pat. 376 1 (186 I. G. 401). 

[8] Both the reasons given by tbe learned 
Subordinate Judge were assailed before us very 
strongly and lengthy arguments ware advanced 
on tbe question as to whether Krushna Ohandra 
Dab or bis heirs had any subsisting intenat in 
the mortgaged property. A deoision on thia 
question depends on whether Aohhutananda 
effectively represented the mortgaged property 
in mortgage suit No. 61 of 1926 so as to bind 
Krushna Chandra also notwithstanding tbe fact 
that the latter was not a party to that litiga- 
tion, The learned lower Court, bo we vet, held 
against Krushna Chandra relying on 
Oovappa V. iJodda Sanna Govckppat A. I. B. 
(16) 1929 Mad. 48*2 : (i20 I, 0. 65) mainly on the 
ground that from 1922 till XSSI Acbhutananda 
was in possession of Killa Patia and was thus a 
legal representative of the original mortgagor 
Raja Ragbunatb Deb. The learned counsel for 
the appellants challenged tbe corcectness of 
Sanna Govappa v. Hodda Sanna Govapp<i* 
A. I. R. (16) 1939 Mad, 482 : (120 I. 0. 66) 80^ 
argued that the general principle to the effect 
that a person who is not a party to a litigation 
is not bound by the same should not be relaxed 
except to the limited extent permissible by 
virtue of the Privy Counoil deoision in the well- 
known case Malkarjan v. Narhari, 27 i* A- 
216 : (26 Bom. 337 p. 0.), He also relied on a 
later Privy Council deoision repotted in 
rajmal v. Daim, 33 i. A, 23 : (32 Oal. W® 
P, 0.) where the previous deoision was distin- 
guished. He also relied on Puhhraj Jsshtaj 
Jamsetji Busium, A, i. R. (u) 1927 Bom. 63 * 
(60 Bom. 802) which has been followed in a 
later Madras deoision reported in Maniky^^’ 
nayanim Yarn v. Lahshminara^irnhAt A. I* B* 

(20) 1933 Mad. 43 : (139 I. o. 466) and Awiar- 
chand v. Parmanandt A. I. R. (21) 1934 AIM*. 
474 : (160 I. 0. 923). Oat of respect for m 
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leatnad oounsel foe the appalUuts 1 would bavo 
liked very muoh to diaouss this iuterestiu^ ques. 
tioa of lav. But in the present case this ques- 
tion appears to be of mere aoademia iuterest 
because even if it be held in favour of the ap. 
pellanta that Krushua Obandia was not bound 
by the decree in o. s. No. fit of 1925 against 
Aohhutananda and that their interest in the 
impartible estate of Fatia continued to exist, 
they cannot, in my optnion, olaim any relief 
under S. 10 (l), Orissa Money-lenders Act. 

[9] As already pointed out, the Orissa Money- 
lenders Act came into force on 30-G 193^, neirly 
two years after the passing of the preliminary 
mortgage decree in the present case. Seotiou 10 
(l) of the Act runs as follows: 

“Notwithstanding anything to the oontracy aon* 
tained. in any other law ot in anything having the 
force ot law or in any oontraot, no Goart shall, in any 
suit brought by a money-lender in respect of a loan 
advanced before or after the commencement of this 
Act, pass a decree for an amount of interest for the 
period preceding the institution of the suit which, 
together with any amount already realised as interest 
through Oonrt or otherwise, is greater than the amount 
of the loan originally advanoed,'* 

The expression 'decree* has been deBned in s. 2 
(g) as having fehe same meaning as in the Oivil 
P. G. and with a view to avoid any ambiguity 
it is further expressly stated that it includes a 
preliminary decree and a final decree in the case 
of secured loans. The learned counsel for the 
appellants relied very much on this deQnitlon 
and urged that by virtue of that definition, the 
expression 'decree' occurring in sub.s. fl) of 
B. 10, Orissa Money-lenders Act, should be oon- 
etrued as referring to p final decree also and 
that oousequently even though the preliminary 
decree might have been passed prior to the com- 
ing into force of that Act, if no final decree bad 
been passed before that date, the Court was 
bound to comply with the provisions of that sab- 
section- The whole question, therefore, narrows 
down to this : Does the expression 'decree* 
occurring in S. lo (i), Orissa Money-lenders 
Act, include a final decree in a mortgage suit or 
else is it limited to a preliminary decree only 
because of the oontext ? The definition of the 
expression 'decree' in 8. 2, Oriisa Money-lenders 
Act, is itself subjeot to there being nothing repug. 
nantin the subject or oontext* and notwitbstand- 
ing the definition, if the context in any of the 
Buooeeding provisions of the Act indicates clearly 
that the Legislature intended only a prelimi- 
nary deoree in a mortgage suit, the definition 
must necessarily be deemed to have been modi- 
fied to that extent. It will be noticed that in 
Bub-B. (l) of s. 10 the material words used are 

4 i - 

pass a deoree for an amount of interest for the 
period preoeding the institution of the suit.*’ Can 


it be s-iid that in a final deoroe in 
suit for sale any decree is passed for any amount 
of interest? The Ciegislaturo while enacting thr 
Orrisa Money-leaders Act was fully awaco ot 
the various provisions of the Civil P. 0. doalicp 
with preliminary deoroes and final doarees in 
mortgage suits. It was fully aware that under 
O. 3i, K. -t a preliminary decree in a mortgage 
suit first directs the ascertainment of the iutei esl 
due and then directs payment of the principal 
and interest whereas in a final cleoreo under 
O. 34, P. 6 the only direction by the Court is for 
sale o£ the mortgaged property if the amount 
specified in the preliminary decree is not paid 
within the stipulated period. Similarly in the 
forms of the prelincinary decree and the Cnai 
decree (porma 10 and ii) of Appen, d to sch. j 
Oivil P. C., the distinction between the direc 
tiODS contained in the two decrees is clearly 
borne oar. That is to say, the preliminary 
deoree directs the payment of principal plus 
interest within a stipulated period and describes 
the oonseqiienoea of non-payment, whereas the 
final deoree directs the sale of the mortgaged 
property or a part thereof. Thus, the Legislature 
was fully aware of the nature of the directions 
contained in the two decrees and when in eub- 
B. (i) of S. 10 expressly referred to a deoree for an^ 
amount of interest for a period prior to tbe| 
institution of the suit the reasonable inference 
seems to bs that in the oontext of that sub sec- 
tion the Legislature meant only a preliminary 
decree in a mortgage su’t and not a final decree 

[10] Any doubt on this point ip, I think, olari. 
fied by scrutinising the provisions of sub s. (2) 
of S. 10 which runs as follows : 

“Where in any suit, as is rofened to ia Fub-section (1 \ 
it is found that the amount p.lready< realised as intereet 
through Court or otberwlao for the period precediog 
the institution of the suit- is greater than the amount 
of the loan originally advauoed, eo much of the said 
amount of interest as is in esoesa of the loan shall bo 
appropriated towards the satisfaotion of the loan and 
the Court shall pass a decree for the payment of the 
balance of the loan, if any.'' 

It will be noticed that in this snb.seotion the 
words used are 'pass a decree for the payment 
of the balance of the loan*. There can be nc 
doubt that this refers only to a preliminary decree 
because that decree alone, in terms, directs pay- 
ment of any sum. But it was argued that the 
proviaiouslof sub a. (l) of S. 10 are not controlled 
by the provisions of sub-s, ( 2 ) of that section and 
that the expression 'decree* need not necessarily 
have the same meaning in both the sub-sections. 
But in my opinion sub-es. (l) and ( 2 ) of 3. 10 are 
closely interlinked and sub s. < 2 ) is in the nature 
of a coneequential provision to carry into effect 
the provisions of sub-s. (l) in those cases where 
excess interest bad been paid. 
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[11] If the other proviaiona of the Orissa 
Money-lenders Aot are eocutiniseii this view 
=eGms to gain further strength. For instance, in 
S3. 9 and la there can be no doubt that a decree 
in relation to mortgage suit means only a pre- 
liminary decree. Butin S. U (i) there can be 
no doubt that a decree means only a final de- 
cree because tbe sub-section refers to a decree 
for the sale of tho judgment-debtor's property. 

[12] The authorities on tbe aubiect. of the 
Patna High Court, arelthink overwhelming. As 
sarly as 1939 in Muhammad Yunus v. Cham- 
pamani Bibi, is Pat. ill at p. 152; (a.I.R, (26) 
1939 Pat. 49), a Division Bench while construing 
S. 11 , Bibar Money-lenders Act, 1933, (which 
was similar to 8. 10 (l), Orissa Money-lenders 
Act) held that that eection referred to the pass- 
ing of a fresh decree and not merely to the 
carrying out of a decree already passed which 
is wbat happen? when a final decree is drawn 
up. Again in Chandrawati Debi v. Hand- 
kishore Prasad, A. i. r. (27) 1940 Pat. 376: (l86 
I. 0.401) a similar interpretation was given to 
v'l. 7, Bihar Money-lenders (Hegulations of 
Transacfciors) Act, 1933 and it was pointed out: 

Tbe passing of the final decree does not involve the 
determination of any amount of interest for the period 
preceding the inatitution of the suit at aU and the pre- 
liiiliriary decree in tho pr0?6nt b^ciiootB bindiDg on 
the parties when it was confirmed on appeal,’* 

An attempt was made to distinguish tbe two 
Patna decisions on the ground that in the Bihar 
Act the expression ‘decree* has not been ao 
widely defined as in 8. 2 (g), Orissa Money, 
lenders Aot. It is true that in the Dinar Aot 
the expression 'decree* has not been defined ex- 
pressly so as to include a preliminary decree 
and a final decree in the case of secured loans; 
but there is no exhaustive definition of tbe ex- 
pression ‘decree’ in the Bihar Aot at all and the 
definition is merely of an inclusive nature run- 
ning as follows: 

“‘decree’ includes an award and an order of oontribu- 

lon passed under the Bihar and Orissa Co-operative 
Societies Aot, 1935.“ 

It cannot be seriously contended that the ordi- 
nary meaning of the expression 'decree,* namely 
the definition as given in the Civil P.O, meant to 
apply throughout tbe Bihar Aot also. The sole 
objact of the inolusive definition provided in 3 2 
(b), Bihar Aot, was to add something more to the 
definition as given in Civil P 0. That is to say, the 
definition of the expression 'decree* as given in the 
Oivil P, 0, iooIadsB both & prolitniiiafy dscrco 
and a final decree, was left untouched. Doubt- 
less in the Orissa Money-lenders Aot, 8. 2 (g) de- 
fines the expression 'decree* more elaborately by 
way of abundant oaution though such caution 
was unnecessary when it says that the definition 
given in the Oivil P. 0. shall apply. Thus there 


seems to be no doubt that both in the Bihar 
and the Orissa Acts the Civil Procedure Oode 
definition of the expression 'decree* ap'pUes and 
the Bihar eases cannot be dietlDguisbed on this 
ground, 

[13] Apart from this reason, there is a direct 
case dealing with the construction of 8. 11 (2), 
Orissa Money-lenders Act, reported in Chakra, 
dhar Mahapatra v. Sailendra Narayan Bhanj 
Deo, 9 Gut, L. T. 64 where the same meaiuag 
wag given to the expression 'decree* oocurriog in 
S. 11 (2\ Orissa Money-lenders Act, relying on 
the aforesaid two-previous decision?. It wasurged 
that this view wag wrong and we were request- 
ed to refer this appeal to a Full Bench for over- 
ruling that decision. But with respect 1 am 
inclined to agree with the reasons given by tbe 
learned Judges in those three Patna dedaions. 

Ci4] I am, therefore, of the opinion that the 
appellants cannot invoke the aid of snb s. (1) 
of S. 10, Orissa Money-lenders Aot, in view of 
tbe fact that tbe preliminary decree was pasaci' 
long before the Aot came into force. 

[15] The other points that were argued at 
great length before us have been fully dealt 
with in the judgment of my learned brother 
which 1 have bad the opportunity of readiog I 
am in entire agreement with him on those 
matters and oonseg^uently even if tbe view taken 
by me regarding tbe oonstruction of 8. 10 (1), 
Orissa Monny-lendera Act, be held to be incor- 
rect, tha appellants cannot succeed in view of 
their having lost in the mortgaged property in 
consequence of tbe decree in O. S. no. 6X of 
1926. 

[16] The appeal la dismissed with costa. 

[17] Ja^annadhadas J. — Tbe facts have been 
set out in my learned brother’s judgment, 

is unnecessary to recapitulate the same. The 
question at issue is the right of the appellants 
to get relief under B. 10, sub-s. (l)i Orissa 
Money lenders Aot (Orissa Act 111 [8] of 1938) 
in respect of the amount declared due under the 
preliminary mortgage decree in O, S 9 of 1935i 
on the file of the Additional Subordinate Judg® 
of Cuttack dated 6-3-1937. There independeni 
applications were made by the appellants for 
the said relief during tbe pendency of the ds* 
oree. holder's application for passing a final 
decree. These applications were rejected by an 
order of the (earned Subordinate Judge dated 
6-9-1943 and tbe final decme was passed ^ 
24-10-1944. As pointed out by my leam^ 
brother, the present appeal, though in form ^ , 
appeal against the said final decree, is, in su^ 
stance an appeal against the order of the Subordi- 
nate Judge dated 6-3-1949 inasmuohas no ot^ , 
objection to the final decree has been 
before us. It may also be mentioned that 




Sabat Ohamdba V. BioaiiKANANDA ( J agannudhadas J.) OrisBa 217 


\951 

pr«ednt appellants bad prevtonaly filed diceot 
■appealB against the order of the Subordinate 
•Judge dated 6-9-l9is, but those appeale, namely t 
Hiso. Apps. NOS. iSi 13 and 14 of 1942 were re- 
lieoted by the High Court on 26-4-1944 on the 
-ground that the appeals were not maintain. 
4kblG, but with the espress reeervation that the 
point which the appellants were trying to raise 
in those appeals oould be properly raised in 
their appeal against the final decree when 
passed. The decision that the said miscellaneous 
appeals were not maintainable, may not be 
correct, in view of the decision of the Privy 
Oouncil in Adaikappa ChetUar v. Chandra 
Sekkara, A. I. B. (85) 1948 P. C. la ; (i. h. B. 
<1948) Mad. 605) but no objection on that 
.'ground can be taken to the ohallenging of the 
correctness of the order of the Subordinate 
Judge dated 6.2.1943, in this appeal since the 
same has been expressly reserved. 

[I8l The learned Subordinate Judge has dis- 
missed the applications of the appellants on the 
'following grounds : (1) The appellants have no 
subsisting interest in the property which is the 
- subject, matter of the mortgage sued upon; (2) 
the relief under sub-e. (i) of 8. lo, Otisea 
Money. lenders Act, is not available in respect 
•of the amount declared due under a preliminary 
mortgage decree passed before the Gommence. 
ment of the Act. 

[19] The second of these questions may be 
taken up first. The question for consideration 
is whether s. 10, sub e. (]), Orissa Money- 
lenders Act, is applicable to a Snal decree to bo 
paesed in a mortgage suit wherein the prelimi- 
nary decree has already been passed prior to 
the oommeucement of the Act, The said sub- 
section runs as follows : 

"Notwithstanding anything to tbe contrary con- 
tained in any other law or in anything having tbe 
force of law or in any contract, no Court shall, in any 
-ealt brought by a money-lender in reepeot of a loan 
•advanced before or after the oommenceinent of this 
Act, pass a decree for an amount of interest for tbe 
period preceding (ha Inatilution of the suit which toge- 
ther with any amount already realiied as interest 
through Court or otherwise, is greater than the amount 
of the loan originally advanced.’* 

[ 20 ] It is not disputed that this eeotion ap. 
plies as mu oh to a suit instituted after the Act 
■came into force as to a suit pending at tbe date 
of the Act, by virtue of s, 16 (1) of the Act. 
There can also be no doubt that in a mortgage 
•action, the eait is pending notwithstanding that 
a preliminary decree has already been passed. 
It is also to be noticed that tbe word "decree** 
has been epecifioally defined in tbe Orissa 
^oney-lender's Act by B. 2 , ol. (g) thereof as 
inclnding preliminary decrees and final decrees 
in the case of aeonted loans. It would appear, 
^hfrclppn, prima '/acM, that s. 10 (l) applies 
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equally to a Court which has yet to pass a final 
decree in a mortgage suit and that the probibi. 
tion against passing a decree for interest iu 
excess of what is provided therein is equally 
applicable to such a case in view of the abso. 

' luto and mandatory terms of the sub. section. It 
is however argued that the said provision is not 
applicable for the following reasons : (a) What 
is prohibited is the passing of a decree for inter- 
est which is not what parports to be done by a 
final decree; (b) The extended definition of the 
word "decree" to include a final decree is only 
when there is no repugnancy arising out of the 
context. The context which refers to the pass- 
ing of a decree tor interest shows that the final 
decree was not meant to be inoludecl in the 
word “decree" in the eub-eection, (c) The effect 
of bolding that tbe sub-eection covers a final 
decree is to permit the preliminary decree itself 
to be reopened wbioh has already become final 
between the parties and it therefore operatfs 
to give retrospective effect to tbe said eub.aeo- 
tion, wbioh if intended would have been pro. 
vided for specifically and in clearer language. 

[91] In support of the above arguments the 
cases in Muhammad Yunus v. Ohampamani 
Bihi, A. I. B. (26) 1939 pat. 49 ; (i8 Pat. 141); 
Ghadrawati Dthi v Nand Kishore Prasad^ 
A. I. R. (27) 1940 Patna 376 ; (X86 I. 0. 401) and 
Ghakradkar Mahapatra v. Satl&ndra Naraya 
Bhanj Deo, 9 Cut, ii. T. 51 have been cited. 
The broad consideration underlying the deci.. 
Sion in these oases is this. A final decree in a 
mortgage action ia passed in terms of o, 34, 
R. 6 , Civil P. 0 . U does not involve tbe deter- 
mination of any fresh right, but merely car. 
ties into effect the preliminary decree after 
making some further arithmetical calculations 
that may be necessitated on account of any 
payments meanwhile. The preliminary decree 
is tbe decree that regulates tbe rights of the 
parties and also tbe amount of interest which 
is payable in respect of the loan and thus re. 
gulates the final decree. The preliminary de- 
cree retains its force even after final decree 
(see Ml Wakidunnissa v, DipNaraiut A. l b, 
(3) 1916 Pat. 370: (1 pat. L j. 406 P B). Hence 
tbe Court does not at tbe stage of final decree 
pass any fresh decree for interest. Therefore, 
it is argued, the sub- section does not apply to 
tbe passing of a final decree. It cannot be dis- 
puted that the above is the normal relation 
between the preliminary and final decrees as 
provided in tbe Civil p. C, But is that any 
sufficient reason for not giving full effect to 
8. 10 (l) in the face of the express provision 
defining the word “decree" as including the 
final decree in a mortgage-suit? It is to be 
noticed that S. -10 (1) is applicable "notwith- 



218 Orissa Sarat Chandra v. Bichitrananda (Jagannadkadaa Jj A. I. 


standing anything to the contrary contained 
in any other law.*’ It would therefore follow 
that the fact that the giving effect to the pro. 
vision would contravene the ordinary notions 
oi the relation batween the preliminary decree 
and a final decree as gathered from the Civil 
P. 0.» cannot be a reason for its inapplicabi. 
iity. To my mind, the real question is whether 
when passing a final decree in a mortgage 
aoit, the Court is or is not passing a decree 
"for an amount of interest for the period pre- 
ceding the institution of the suit." 

[flfll It appears to me with great respect that 
It does. A careful examination of the relevant 
provisions of the Civil P. 0. will clearly show 
that the Court passes a decree for interest not 
only at the stage of the preliminary decree, 
bat also at the stage of the final decree under 
O. 34, B, 6, and of a further decree under 
O. 34, B. 6, where the circamatances admit of 
the same. This is none the less so though there 
need not be a fresh determination of the am- 
ount of interest at the later stages under o. 34, 
B. fi and o. 34, B. 6. Under O. 34, B. 4. the 
Court undoubtedly determines what is the in- 
terest payable and passes a decree for princi- 
pal and for interest; but the relief granted 
is only by way of a declaration of the amount 
due and an option given to the concerned per- 
sons to redeem. Under o. 34, R. 5, the Court 
grants a fresh relief by way of direction for 
sale to realise the amount still remaining due 
by way of principal and interest, and in that 
sense passes a decree for an amount of interest 
still remaining due. Under o. 84. r. 6, the 
Court again passes a decree for the amount 
still remaining due including interest, if any, 
and grants a relief for realisation of the same 
from the person of the judgment-debtor or his 
property other than that covered by the secu- 
rity. The Court thus passes a decree for in. 
ierest at each and every one of these three 
stages covered by o. 34, R. 4, o. 34, R. 6. O. 34. 
^ 6, the actual relief granted however being 
different. In the normal course, no doubt, the 
interest payable prior to the institution of the 
Bait is determined at the stage of the prelimi. 
nary decree and there is no fresh determina- 
tion of such interest at the subsequent stages 
bat the subsequent stages also result in decree 
by the express definition of the word "decree” 
Itself in the Civil P. 0. , obviously because the 
right to the further reliefs appropriate to each 
such stage is determined by those deoreee. I can 
therefore no inBaperable difficulty, on pria- 
oiple, in giving full effect to the word "decree" 
In 8. 10 (ij as comprising a final decree also 
e^oialiy when the Legislature by way of 
abundant caution in specific terms states so 


in the de&nition clause and makes S. 10 (l>» 
applicable notwithstanding any law to the coi. 
trary. 

[23] It has been pointed out that aub-s. (S) of 
S. 10 which pnma f acie would appear to apply 
' to the same set of facta as contemplated in B. 10 
(l) uses the phrase "pass a decree for payment 
of the balance of the amouni;." Our attention 
has been drawn to the form of the preliminary' 
decree as given in scb. i Appendix D, Civil F.O., 
which shows that the defendant is directed 
to pay the amount determined to be due. A 
close examination, however, of the forms of tba 
preliminary and final decrees in Forms 5, fi-A 
and 6 in Scb. (i), Appendix D, Civil P. C. and 
a reference to the terms of O. 34, R. 4, 0. 34^ 
R. 6 and O. 34, R. 6 with reference to their sub- 
Btantive provisions, would clearly show that a 
preliminary decree is in substance, nothing moro 
than a declaration as to the amount due. A sub- 
stantive relief by way of realisation wbiobi 
amounts to payment is given only by the final 
decree and a further decree for personal pay^ 
ment is passed under o. 34, B. 6 in an appro<- 
priate case. If any thing, therefore, the phraae’ 
"pass a decree for payment of the balance of the 
loan” in s. 10 (2) would apply to the deoreee 
under o. 34, R. 6, O. 34, B. 6 and not to tha 
decrees under 0. 34, R. 4. What appears to me- 
to be almost decisive in the construction of tha 
word "decree” as used in s. lo (i) or S. 10 (a) 
is that to construe the word "decree" therein aa 
referring only to a preliminary decree would bef 
to ignore that at least so far as the decree under 
O. 34, E. 6 is concerned, the Court is passing ^ 
decree for payment of the balance due and tbuo^ 
8. 10 l2) would in any case, apply to that deoree.- 
It would be anomalous to hold that the ptovi- 
sioDB in B. 10 would apply to preliminary decreed 
under o, 34, B. 4 and to the personal dcoree> 
under o. 34, R. 6, but not to the intermediary 
final decrees under o, 34, B. 5. 1 am also not 
impreesed by the argument that the exercise or’ 
the powers under S. 10 (i) at the stage of the^ 
passing of the final decree would involve th^ 
re-opening of the preliminary decree and cannot' 
therefore, be done. That appears to be in a- 
way begging the question , When the Court is^ 
given the specific power to scale down the in- 
terest on specific principles, it is not recalculat- 
ing the interest with reference to the contraot- 
between the parties or under the general law 
which is all that baa been done under the pre- 
liminary decree and authorised to be done by 
the Civil P. 0. In passing an amended finale 
decree under s. 10 (i>, therefore, the ^?°**.?*^* 
terms does not purport to amend or modify tne- 
preliminary decree which determines only tn®' 
contractual interest, but exercises the fresh powetfl». 
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d^ofs tho oouiroot conferred on it by IjegislA* 
lure and passes the further decree in eieroise of 
those powers. 1 am also not impressed by the 
argument that there is any repugcanoy in the 
context in which the word "decree** in s. i o{i) 
is used which neosa^rily limits it to a prelimi- 
nary decree in a mortgage euit> The argument 
of repugnancy is really one based on the impor- 
tation of the Qoncspt of inter-relation between 
the preliminary decree and final decree as ga- 
thered from the Civil P, 0, It appears to me 
that the fact of any oonfliot arising out of the 
implications of the provisions of the Civil P. 0., 
if the word '’decree*' is to be taken as dehned 
in the Money-lenders Act, is in no sense a repug- 
nancy "arising from the contest. The repugnancy 
must be one which arises from the Money-len- 
ders Act itself and not from anything to be 
implied from outside it. The Act itself in terms 
is intended to out across the provisions of the 
pre-existing law or the implications thereof and 
the oonfliot with such law cannot amount to 
repugnancy in the context. 

[ 24 ] A close examination of the other provi- 
sions Act leads me to the same conclusion. 
For instance, by parity of reasoning with 
reference to which the ‘meaning of the word 
"deotee** in S. 10 (i) and ( 2 ) is sought to 
be understood, the word "decree" in Ss, 11 
and 12 also must refer only to a prelimi- 
nary decree. Under S. 11 , after reopening the 
previous transaction, the Court has to pass fresh 
decree for interest that may be due. Under s 12 , 
the Court is to exercise the power to grant in- 
stalments at the time of passing the decree in a 
suit, and refers also to payment by jadgment-deb. 
tor. If the above reasoning relating to the inter- 
relation between a preliminary decree and a 
final decree and as to the preliminary decree 
being the only decree for payment of interest is 
imported into these sections also, it would result 
in making these provisions equally inapplicable 
to final decrees under o. 34, B. 6 and personal 
decrees under o. 34, R. 6. But there are very 
clear indications in these sections to the con- 
trary at ‘least so far as their applicability to 
decrees under o. 34, k. 6, Civil P.O., is concerned. 
That would mean again the anomalous result that 
these eections which are applicable to decrees 
under o. 34, 'B. 4 & o. 34, B. 6 are not applicable to 
decrees under o. 34, B. 6. It would also follow 
that the epeoifio mention in the definition of the 
word *'deoree'* as including the final decree 
woold become absolntely purposeless and devoid 
of any application ,»if in all the four Bs.' 10, li, 
12 and IS the word "decree" is not to include 
"final decree**. 

[96] The oonatraotioD which I am inclined 
to put bk 6i 10 (1) of the Act as being applica- 


ble also to final decrees in mortgage suits is ono 
that would bo in accordance with the sohomo 
of the Act and would promote tho purpose of the 
Act as stated in tho preamble, namely, to grant 
relief to debtors in tho proviuoo of Orissa. Tho 
Act provides for relief, broadly speaking, by 
enjoining the Courts to exercise certain powers 
not available to thena under the Civil P.U. The 
powers so conferred on Court when paeaing 
decrees are in 83. 9 to 12 , and those in execution 
stage are in 8g. 13 ,14 & 15 and in 83. 10 ( 3 ) and 
H ( 2 ). At the stage of passing the deoioe, the 
Court is empowered to scale down interest 
according to the provisions of ss. 9, 10 and il 
and to accord the relief by way of instal- 
ments under S. 12. At the execution stage there 
are safeguards under ss. 14 and 15 for securing 
that the property is sold at an adequate price 
and that only a sufficient portion of the property 
is sold. By s. 13 the exocuting Court ig given 
the power to modify the decree already passed 
by granting instalments. Under S3. 10 ( 3 ) and 
11 (2) the Act is assiduous to grant relief even in 
execution by way of scaling down of interest in 
respect of unsatiaSed decreea whose execution 
remains pending, but limits such relief to decrees 
passed subsequent to 1.4-1936, and confines the 
reliefs to those awardable under S3- 10 ( 2 ) and 
8. 11 (11. It is unecessary to speculate upon the 
reasons for these limitations or the principle 
behind the same and it may bs difficult to gather 
any principle for not extending the relief m 
such cases to that awardable under 8, 10 ( 1 ) 
also. But what is to be noticed is that the 
Legislature hag thought fit to extend reliefs by 
way of scaling down interest to unsatiefied 
decrees also, though with certain limitations. It 
would, therefore, be contrary to the whole pur- 
pose and policy of the Act not to give the benefit 
of the provisions of the Act to a judgment-debtor 
against whom even a final decree has not yet 
been passed and against whom the suit still 
remains pending. 

[261 Of the three decisions above mentioned 
and cited in suport of the opposite view the firet 
two namely, Muhammad Yunus v. Champa- 
mani Bibi, A. I, B, ( 26 ) 1939 Pat. 49 ; (is pat. 
141) and Chandrawati Debt v-a Nandkishore 
Prasadt a.i.r. ( 27 ) i9io pat. 376 : (186 i.o. 401) 
are decisions under the Bihar and Orissa Money- 
lenders Act. They may be distinguished on 
the ground that the definition of the word 
"deorea" therein does not in terms include a 
final decree, though, of course, "a decree" would 
include a final decree even under the normal 
connotation of the word under the Oivil P. C. 
The case, however, in Chakradhar Mahapatra 
V. Sailendra Narayan Bhanj Deo, 9 Out. L. t, 

64 is a direct decision under the Orissa Money. 
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lenders Act, though it is a decision relating to 
S. II (2) and not a deoision under 8. 10 (1). I 
can only say with great respect that that decision 
requires reconsideration. In addition to the 
eritioism offered above relating to the common 
idea running through all these three decisions 
about tbs juridical inter-relation between a pre- 
liminary decree and a final decree, there is one 
portion of the reasoning in Chahradhar Maha- 
pair a v. SaiUndra Narayan Bhanj Deo, 
9 Out, T*. T. 54, which I have been unable to 
follow. The learned Judged refer to the defini- 
tion of the word “decree” in the Orissa Money- 
lenders Act as supporting the view taken by 
them. Probably, it was meant, thereby to indi- 
cate, that in order to make s. 2 (g) applicable 
“decree’* must be the aggregate of a preliminary 
and a final decree, since the word "decree” is 
defined as including “preliminary, decree and 
final decree” and that, therefore the condition 
of the decree being passed on 1-4-1936 or there- 
after, would apply only if both preliminary and 
final decrees are passed after 1 4-1936. If so, it 
appears to me with respect, that this ignores 
that "the decree” referred to in sub 6. (2) of 
S. 11 is the decree which is under eseoution and 
remains unsatisfied and which can only refer to 
a final decree and not to a preliminary decree 

i aiso in any case. The learned Judges have not 
noticed that the definition of the word “decree” 
is that it includes “preliminary decrees and final 
decrees” in oases of secured loans Snd uses the 
plural not to indicate the combination of a pre- 
liminary decree and a final decree, but to 
indicate that it includes all kinds of preliminary 
decrees and (meaning or) all kinds of final 
decrees without discrimination. In view of the 
opinion that I have formed on this question, I 
should have considered it necessary to refer the 
same for an authoritative decision by a Full 
Benob, if the result of this appeal depended 
entirely on this, 

[27] I sball now take up for consideration the 
first point on the basis of which the learned Sub. 
ordinate Judge has dismissed the applications, viz*, 
that the appellants (applicants) have no enbsisting 
interest in the mortgaged properties and that 
hence they cannot obtain any relief under the 
Orissa Money-lenders Act, Before dealing with 
the question, it would be well to appreciate at 
the outset bow the question of subsisting interest 
of the appellants arises with reference to their 
tight to relief under the Act. In order that 
8. 10 (i) may be applicable, it is of course 
necessary that the question must arise in a suit 
brought by a money-lender in respect of a '*Ioan 
advanced.” “Loan” is defined by 9. 2 (i) of the 
Moneylenders Act. By the said definition “loan” 


means (omitting portions unnecessary foe this 
diBQusBion) ; 

"an advance whether of money or in kind on tn'erest 
made by a mone^-lender . , . bat ehall not inclode . . . 
the amount or the proportionate amount, as the oase 
may be, payable nnder a mortgage by the parohaser at 
a sale in exeoution of a decree a Conrt or oiberwiaCi 
of the whole or part of the properties eubjeot to a 
mortgage, the puichase baviog been made prior to the 
Doming into force of this Aot.” 

There is no dispute that the suit amount would 
be loan, but for eub-s, (3) above. In this case 
admittedly the personal remedy in respect of 
the mortgage sued upon is long ago time- barred. 
The properties which are the subject-matter of 
the mortgage are now in poseeseion of defen- < 
daiit 2, Baja Bahadur of Kaniba, who has 
purchased the same in ccurt-anotion oaS0-6'iS31 
in execution of the decree iu o. s. NO. 51 of 
1926 specifically Eubject to the suit mortgage. 
Prima facie, therefore, the amount under the 
mortgage bond is payable by defendant 2 oat of 
the properties in his poseeaaion and it would 
therefore appear that the money due under the 
mortgage-bond is not a "loan” for the purpesas 
of tbe Act, The contention of the appellauta 
however is that the decree in o. S, 61 of 1926 
was one obtained against defendant 4 herein 
who has been ultimately found to have no title 
to the mortgaged property and that accordingly 
the said decree and the execution proceedings 
therenpou do net bind him and that the execu* 
tion sale is not effective to. convey any title or 
interest to defendant 2. The argument therefore 
is that defendant 2 cannot be treated as a 
purchaser of the mortgaged properties since the 
purchase referred to in ol. (3), Bub-s. (i) oj 
8. (2) must refer to a valid purchase on account 
of which the purchaser would be liable to p^y 
the mortgage amount out of the ptope^ieB 
belonging to him by tbe said purchase. The 
question, thaiefore, is not directly whether the 
appellants have any eubsisting interest in me 
equity of redemption, but whether the equity 
of redemption has validly passed to defendant 8 
and as belonging to him is liable to meet J"® 
mortgage- debt. The answer to this question 
will depend upon whether in the circumataniMS 
relating to the suit o, a. No. 5l of 1936 wbion 
led up to tbe execution sale under which 
dant 2 made the purchase, the decree and the 
exec a tion preoeedinga though taken only 
defendant 4 and though the predecessor of the 
present appellants, namely, Krishna Chandra 
Deb is not a party to the same, are enough 
law to* pass the title in property to tho 
purchaser, defendant 2, 

[38] Before dealing with this question oo ite 
merits, it is as well to clear certain prelimm®^ 
arguments advanced on both sides relating t® 
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it. It has bdsn contended on behaU of the 

respondentis that this question is not open to be 

raised at this stage in tbeee proceedings by the 

appellants. That argument is based on the 

following facts: In the suit out of wbloh these 

proceedings arise, namely, o. s. 9 of 1935, the 

predecessor of the present appellant in para lo 

of the written statement raised the plea that 

*'the .plaintids 'had do right to institute 0. S. 51 of 
1926 against defendant 4 fl3th respondent) on the 
fitrength of the alleged mortgage- bond dated IS- 8 -1939 
of Baja Bagbunath Deb in favour of Bhaban 6ahu, 
knowing full well that defendant 4 had no right to re- 
present the Fatia Estate and as suoh the execution 
ease No. 6/13 of tne Subordinate Judge's Court was 
infruotuoue as against the Estate of this defendant for 
want of proper representation and defendant 2 (llth 
respondent) acquired no right by sale thereunder.** 

[29] On this pleadiog an issue was raised 
which is covered by issue 7. The lasb portion of 
the said issue 7 runs as follows: 

“Did defendant 2 or defendant 3 acquire eny right 
under their alleged purohases in execution of a decree 
against the non representation of the alleged mort- 
gagor.” 

The judgment in the suit dated 6-9-1937 ebows 
that issue 7 has not been pressed by the contes- 
ting defendants. It would appear that the con- 
testing defendants in the suit were defendants 1 
and 2. It is therefore, argued for the respondents 
before us that the suit was allowed to proceed 
on the footing that defendant 2 obtained a valid 
title in the equity of redemption by virtue of 
bis purchase and that in a later stage of the 
same proceedings, defendant 1 or his represen. 
tatives cannot be allowed to turn round and 
say that defendant 2 bad no title. On behalf of 
the appellants, it is urged that that issue was 
then raised only as between defendant 1 and 
defendant 2 and did not arise as between the 
plaintiff and defendant 1 and the fact that de- 
fendants 1 and 2 as between themselves gave up 
the contest for purposes of the pending litiga- 
tion cannot be taken advantage of by the plain, 
tiff. It is however pointed out on the other side 
that though the question now raised is one bet- 
ween the plaintiff and defendant l*s represen- 
tatives, it directly affects defendant 2 aUo and 
therefore to allow the question to be raised at 
this stage is to reopen an iesue which has been 
closed in the course of the trial itself. There is, 
no doubt, some force in these arguments, but it 
appears to me that the consideration of the 
qnestion on its merits cannot be shut out on this 
tesbnioal view of the matter. The question as to 
whether defendant l 4>r defendant 2 had the 
title to the equity of redemption was one, which 
at that stige was not directly relevant in the 
mortgage suit and may well have been thought 
by »U the parties as not requiring a decision and 
accordingly given np without any necessary im- 
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plication as to the oondioting title between 
defendant l and defendant 2. The question has 
now become material on account of the fact that 
legislation subsequent to the judgment necessit- 
ates the consideration of the matter, in further 
stages of the same suit. In such ciroumstanoes, 
I do not think there is any prohibition based on 
procedure for the re-opening of the issue during 
the pendency of that very suit, even as between 
defendants 2 themselves, if it became neces- 
sary, much less as between plaintiff and deten- 
dant 1. 1 would, therefore, overrule this conten- 
tion raised on behalf of the contesting res- 
pondents. 

[30] It has been equally urged on behalf of 
the appolLants that by the very frame of the suit 
and by the preliminary decree therein and also 
by virtue of the fact that the present appellants 
have been specIhGally brought on record as re- 
presentatives of the deceased defendant 1 during 
the pendency of the final decree-proceedings the 
plaintiffs.respondents must be deemed to have 
admitted that defendant 1 and his representa- 
tives had a subsisting interest and that the pre- 
liminary decree itself gave them the right to 
redeem, and that therefore it is not open to the 
plaintiffs in these prooeedings to contend that 
the appellants have no such subsisting interest 
which will enable them fo obtain relief under 
the Orissa Money-lenders Act, It appears to me 
that this argument is equally not tenable. A 
perusal of the plaint in the suit would clearly 
show that it is not based on any admission of 
subsisting interest of defendant 1. It merely nar. 
rates all the relevant facts that had transpired 
and para 20 in the plaint sets out as follows; 

“While defendant 4 wag in poaaereion of the pro- 
perties mentioned :below, defendant 1 brought O. S. 
No. 24/30 in the Court of the Subordinate Judge of 
Cuttack againet him (defendant 4) for recovery of 
possession of the mortgaged properties mentioned 
below on 29-3-30 and the suit was decreed on 23-11- 
30.” 

The plaint contains no statement whether defen- 
dants 1 or defendant 2 were entitled to the equity 
of redemption and it has taken the obviously 
intelligible course that both defendants 1 and 2 
should be made parties to be on the safe side 
without taking any risk of committing oneself 
to a decision on a somewhat difficult legal ques. 
lion as to who was the person entitled as bet. 
ween the two. Ido not think it fair, in those 
oircumstances, to construe the plaint or the 
decree following thereon and the proceedings 
taken to bring the present appellants as legal 
representatives of the deceased defendant 2, as 
oonstituting an admission by the plaintiffs about 
the Bubsistense of the interest. It must also be 
remembered that as pointed out above the ques- 
tion at issue is not so much whether defendant i 
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■had or his legal repreaentatives have a aubaisting 
interest in the equity of redemption, bat whe- 
ther proceedinga in the suit O.S. 51/26 are such 
as to bind them so as to vest the title to the 
equity of redemption in defendant 2 by virtue of 
the execution sale thereunder. Ae already pointed 
out this question is completely outside the scope 
of the mortgage. suit as originally framed and 
has become material only by virtue of subse. 
quent legislation and it cannot therefore be 
taken to have been admitted by the previous 
oourae of the proceedings. It is said, however, 
that since the preliminary decree in terms 
directs defendant 1 along with the other defen. 
dants to pay the mortagage amount declared due 
by the preliminary decree, he has got the right 
to treat that as a Joan payable (by ?) himself and 
therefore to be relieved against that payment by 
provisions of the Orissa Money-lenders Act. 
But there is no personal liability in this ease 
and the only liability arises in respect of the 
property, title to which is the matter in conflict 
between defendants 1 and 2. 

[31] This argument, therefore, is really the 
same as the prior one in a different form. I 
have, therefore, no hesitation in equally over- 
ruling the same raised on behalf of the appel- 
lants. 

[32] It has further been argued that in certain 
prior proceedings arising out of the earns suit 
the High Court bad decided that the present 
appellants had a subsisting interest and that 
therefore the question cannot now be reopened. 
That argument is based on the following facts. 
After the final decree now under appeal had 
been passed and the decree- holder applied for 
execution, the present appellants applied for 
relief under ss. 14 and 15, Orissa Money-lenders 
Act, praying that the Court should estimate the 
value of the property and direct the sale only of 
such portion cf the property as would be soM- 
cient for the decree-amount. This prayer was 
rejected by the Subordinate Judge and MUo, 
Appeal No. 6/47 was filed against it which was 
dealt with by the High Court by its judgment 
dated 22’ 6-1947 and by that judgment the learned 
Judges directed the Subordinate Court to proceed 
as prayed for by the appellants. It is argued 
that that amounts to an adjudioition that the 
appellants had an interest in the property which 
entitled them to relief under the Orissa Money- 
lenders Act. A perusal of that judgment, how- 
ever, clearly shows that the learned Judges 
directed that course mote as a matter of con- 
venience and not as a result of adjudication and 
have, in express terms, left the matter for ad- 
judication in the present appeal. In fact, they 
were aware of the fact that the present appeal 
was then pending and regretted that both the 


appeals could not be taken up and disposed of 
together. There is, therefore, no substance in 
this contention. 

[ 33 ] A further contention, has, however been 
raiEed, namely, that on any view of the facts 
the appellants are entitled to a portion of the 
mortgaged property and have therefore got the 
right of redemption in respect of the entire 
mortgage by virtue of S. 91, T. P. Act. It is true 
that in execution of the decree which defend- 
dant 1 herein obfained against defend ant 4 herein 
in o. s. 24 of 1930, defendant 1 bad obtained . 
delivery of two acres and forty.four decimals of 
Lakhraj- Babel i land and tbe building and the 
homestead of Patia Palace situate on the land 
lying within the Mouza of Patiagarh, Killa 
Patia. It would appear that defendant S did not 
obtain possession of this item of property when 
he obtained delivery on the strength of tbe 
purchase made by him in sale in execntion of 
the decree in o. S. No. 61 /26. Prima faeUt 
therefore, tbe 2,44 acres and the building there- 
on were not comprised in the second mortgage 
which was the subject. matter of tbe suit 0. B. 
NO. 61 /26. The question, however, is whether 
they were comprised in the properties covered 
by tbe first mortgage dated 26.2-13 which is the 
subject-matter of tbe present suit. A sobedule of 
tbe properties comprised in the 1st mortgage is 
attached to the preliminary decree which is A 
part of the present proceed ings. Tbe said sche- 
dule sets out tbe Mouzas which are tbe sabjeot* 
matter of tbe mortgage, and mentions Nizagarh 
Patia as one of the said Mouzas. Tbe appellants 
contend that the land of 2.44 acres with the boild* 
ings thereon must be taken to be part of 
Nizagarh. Patia and therefore to be comprised in 
the mortgage. This, however, does not neces- 
sarily follow. It will be seen from the said 
schedule that what has been mortgaged are the 
“said villages together with all sorts of propri- 
etary interest therein** and this is also what 
appears on a reference to the original mortgage- 
bond dated 26-2*1913, which has been marked ee 
Ext. 1 in the suit and the translation of whieb 
appears in tbe paper, book of F. A. 8 of 1938. 
When certain villages have been mortgaged 
“with the proprietary rights therein” it is not to 
be presumed that tbe residential house therein 
of the mortgagor and the land on which those 
residential houses stand have also been mort- 
gaged without clear and express words to that 
efifeot. It is well settled that the execntion sale 
of a land does not neoessarily pass the bnildtoga 
standing thereon unless the same has also 
made tbe subject-matter of tbe sale 
Narayan Das v. J alindra Natiht A. I. B. (iw 
1927 p. o., 185 : (64 oal, 669). See also Mahomo» 
Am&notiiUah v. Elahi Buxt 2 cat, T. 9l> 
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That the residential buildings and the plot on 
'^hioh they stood were not intended to be mort- 
gaged either by the first mortgage dated S6-9- 1913, 
or by the second mortgage dated 13-8-13 which 
is in the same terms (and which has also been 
^marked in the present suit as Ex. 1-B and the 
'translation of which appears in the same paper- 
'book in f. a, 3/38) would seem to be proba- 
bllsed by tbe fact that defendant 2 did not 
obtain delivery of the same in pursuance of his 
-court- auction- purchase. I, therefore, agree with 
'the Subordinate Judge thinking that the appel- 
lants cannot be said to have partial interest in 
the equity of redemption of the suit-mortgage 
which gives them the -right to relief on that 
ground. If I bad come to the conolusion that tbe 
2.14 acres of land with buildinge thereon was 
part of the mortgaged property that it was all 
the interest that the appellants bad in redeem, 
ing the mortgagee, it should have been necessary 
to consider the question whether by virtue of 
the definition of “loan” in tbe Money. lenders 
Act, only the proportionate portion of the deoree- 
-amount which corresponded to this item of pro. 
perty bore to the entire mortgaged property is 
not all the amount that can be considered as “a 
loan” in relation to tbe relief that tbe appel- 
lants may have been entitled to. This would 
have been an extremely email amount and 
obviously the appellants are not interested in it. 
It is however unnecessary to consider tbe same 
in view of the relevant facts, which I have 
liaken. 

[34] Tbe appellants have raised a further 
point that tbe purchase by defendant 2 in court- 
auction was daring the pendency of defendant 
I’s Suit o. S. NO. 94/30 against defendant 4. 
This is no doubt so. I cannot see what advantage 
‘the present appellants can derive from that fact 
€0 far as the questions now at issue are ooncern- 
cd in these proceedings. That fact cannot be 
relied upon to show that tbe purchase by defen- 
'danfc 2 is void and of no effect. That is not the 
effect of B. 52, T. P. Act, or the analogous 
principles applicable to execution sales. The 
principle of lis pendens does not invalidate the 
'transfer but only renders the transfer subject to 
lihe rights obtained by the deoree.holder in the 
litigation. Defendant i could, therefore, have 
obtained delivery of possession of the entire 
•estate against defendant 9 by virtue of tbe decree 
obtained against defendant 4, and in fact it 
wonld appear that that is what be attempted to 
•do, but did not Buoeeed in getting, vide judg- 
'tnent between the parties reported in Krishna 
Chandra v. Bajmdra Narayan, 2 Out. L. T, 
*49 : (A. X. B. (as) 1986 Fat. 465) (which though 
tiot formally marked as an exhibit, has been 
ceterred to in the judgmant of tbe Oourt below 


and by both tbe parlies before us in tbe argn- 
ment ) If, however, it is suggested that wbat the 
auction purchaser, defendant 2 got, was only 
the right, title and interest of defendant 4 in the 
properties which in a suit between him and 
defendant 1 has b^eu declared to be nil, that 
argument raises the question whether what 
passed at such a sale, on the facts was only the 
right, title and interest of the particular judg- 
ment-debtor in the property or tbe property 
itself. Looked at in that light it is not a ques- 
tion of pendens but involves tbe question 
whether, defendant I's interest is bound by the 
sale which is tbe main question in the case that 
will be presently considered. There appears, 
therefore, to be no substance in tbe reliance by 
tbe appellants on the question of lis pendens. 

[35] It may at this stage be mentioned that 
during the course of the arguments before os, 
an application has been made on behalf of the 
respondents to admit as additional evidence, a 
certified copy of a registered document dated 
26-S-43 whereby all the right, title and interest 
of appellants 1 and 2 in this appeal in tbe 
mortgaged property including the right of re- 
demption are purported to have been transferred 
in favour of the original defendant 3, tbe Baja 
of Madbupur. This document was sought to be 
admitted with a view to urge that even if the 
present appellants had any subsisting interest 
they have lost the same by virtue bf this deed 
of transfer and that, therefore they cannot 
maintain this appeal. We have declined to admit 
the same. It is to be noticed that tbe purported 
transfer is stated to be only by appellants 1 and 
2 but even if all the ' three appellants bad been 
parties to tbe transfer, it would not follow that 
the present appellants would lose their right to 
prosecute the appeal. Order 22, R. 10, Civil P.O. 
only provides for the continuance of tbe pro- 
ceedings by tbe assignee pending tbe suit with 
tbe leave of the Court, but does not deprive tbe 
original assignor of his right to continue the 
proceedings, vide Joti Lai v, Sheodhayant 
A. I. R. (23) 1936 Pat, 420 : (16 pat. 60?). 

[36] The main question therefore that arises 
in this case for decision is whether defendant 9 
has, by his purchase in court auction in execu- 
tion of tbe decree in o. S. 51 /26 become validly 
entitled to the suit properties subject to tbe suit 
mortgage, and whether defendant 1 has lost dl 
interest therein by such court auction sale. The 
contention for tbe appellants is that tbejudg. 
ment in o. 8, 24/30 has conclusively established 
as between himself and defendant 4 that defen- 
dant 1 was tbe legal succeesor to tbe estate of 
late Baja Baghunath Deb and that since the 
plaintiff does not challenge the oorreotness of 
the decision, the suit which was brought by him 
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on the Sod mortgage against defendants and the 
decree obtained tberein and the exeoution pro- 
ceedings thereupon do not at all bind him and 
do not have the effect of conveying away to 
defendant 3, the title in the suit properties which 
was vested in defendant 1 at the date of the 
court auction sale. The contention on behalf 
of the plaintiff respondent i3 that though dcfen- 
dant 1 was not a party to the decree in O. S. 
61/36, and the execution proceedings thereon, 
his interest in the properties was sufGoiently 
represented by defendant 4, having regard to the 
facts and oircumstanceBof the case and that oon- 
seqaently all the proceeding tberein bound defen- 
dant 1 and have the effect of passiog to the 
purchaser, defendant 3, the title of the original 
mortgagor in the property. The learned Sub- 
ordinate Judge has agreed with the respondents* 
contention relying mainly on the case in Sanna 
Govappa v. Bodda Sa.nna Qovappa, A. I. R. 
(16) 1929 Mad. 482 : (ISO I. o. 66) and on the 
definition of the word ' legal representative” in 
S, 2, cl. (ll), Civil P. C. 

[87] There can be no doubt about the funda. 
mental principle that the title of a person to 
property cannot normally be affected by any 
proceedings to which he is not a party. As 
pointed out by the Privy Council in Kkiaraj- 

Trial V. Daim, 33 I. A. 23 at p, 83 : 

Coart has no jurlsdiotion to sell the property of 
petBOns vthd were not parties to the proceedtogs before 
it. As agaiost such persons, the decrees and sales pur* 
poitiog (0 be made would be a nullity and may be dis- 
regarded without any proceedings to set them aside.” 

Bat it cannot also be disputed that there are 
certain well-recogaieed exceptions to the same. 
The only question is as to the limits of the ex- 
ception and as to the principle regulating it. 
The Privy Council cages in Malkarjan v, Nar- 
harii 27 I. a. 216 : (25 Bom. 337 P, a.) ) and 
Khairajmal v. Daim 32 i. A. S3 : (SS cal. 296 
F. o.) recognise that though a person may not 
be a party to an action, his interest in the pro- 
perty may still be bound if be can be said to 
have been sufficiently represented in the pro- 
ceedings. Learned counsel for the appellants 
ai^nes that the only exception recognised by the 
above Privy Council oases is the case where the 
proceedings in Court have been initiated against 
the right person who dies during the pendency 
of the proceedings and a wrong legal cepresen. 
tative is substituted, whom the Court expressly 
or impliedly decides to be the right legal re. 
presentative. It is contended that it is only in 
each oases that the Privy Council have upheld 
court auction sales in application of the larger 
principle that when a Court which bad juris- 
diotion to deal with . the proceedings pending 
before it decided wrongly as to who the legal 
representative is, a &o7ia fide court-auction 


purchaser is not to be affected thereby. Learned* 
counsel argues that the Privy Council does not- 
Uy down any general principle of represents, 
sion applicable in such oases and relies on the* 
oases in Pukhraj J eahraj v. J amsetji Bustum^, 
A. 1. R. (14) 1927 Bom. 63 : (50 BOm. 809) and 
Amarchand v. Parmanandt a, i, R. (21) 1934- 
AliL, 474 ; (150 I. 0. 323) in Support of the poai. 
tion that the principle of the above two Privy 
Council cases is not to be extended, He urges- 
that Sanna Govappa v. Bodda Sanna Qova/ppat 
A. I. R. (16) 1929 Mad. 482 ; (130 I. C. 65) wbioh^ 
the learned Subordinate Judge relied upon, and 
which formulates a general principle of repre- 
seotation in broad terms is erroneous. It is also- 
pointed out that in a later case in Marnkpa- 
nayanim Varu v. Lahshminarasimha^ A. I. R. 
(20) 1933 Mad. 43 : (139 I. c. 4661 ard Pukhraj 
Jeshraj v J amsetji Bustum, A. I. B. (14) I93f 
Bom. 63 : (so Bom. 80S) was followed and that 
the case in Sanno Govappa v. Bodda Sanna^ 
Govappa, a. I. R. (16) 1929 Mad. 482 : (ISO I. 0. 
65) was not even referred to as an autboiity. 


[38] lam unable to agree with the oonten* 
tion of the learned counsel for the appellants 
that the principle of representation in snob 
cases is so limited and oiroumsoribEd as the 
learned counsel would have it. There are quite- 
a large number of reported cases in the various 
High Courts which have held the piocesdinge 
against a wrong person to be binding against 
the person really interested under a variety or 
ci re uma lances. The Privy Council in Khiaraj- 
Trial V. Daim, 32 I. A, 23 at p. S3 : (82 oal. SS®* 

p. 0.) recognise this when they state as follows: 

“The Court had no jurisdiction to sell the property 
of persons who are not parties to the proceed Inga 
properly represented on the record,” 

The Privy Council also say in the same case at- 


p. 35 as follows: 

“The Indiaa Courts have properly exetoiBed a wide* 
diseretion in allowing the estate of a deceased debtor to 
bo ‘represented by one 'member of the family an“ 
refusing to disturb judiolal sales on the Mere ground 
that some members of the family who were minoie 
were not made parties to the prooaedinga, if it 
that there was a debt justly due from the deoeasofl enu' 
no prejudice is shown to the absent minors. Bat theeo 
are usually oases where the person namqd as defendant 
ia, de facto, manager of a Hindu family property, or 
has the assets oat of which thedecree is to be 
under his control.” 

In Court of Wards v. Bamaput Siny^ 

M, I. A. 606 : (10 Bsng. If. R. 294) a fluit 
brought against the widow of the deoeaeed' 
debtor and a decree was obtained thereon aDd< 
property sold in execution! It was held that the' 
sale bound the eon of the deceased debtori who 
and not the widow turned out to be the real- 
heir. A perusal of the deoision in the oafle ehowe- 
that in so 'holding their Lordships laid str^ 
both on the course of the prooeediogs whio® 
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showed that the estate of the deceased was 
throughout intended to be bound and the widow 
was treated as the sole legal representative by 
the Court, on objection taken, and also on the 
fact that the widow happened to be the re^is. 
tered proprietor of the estate after the deceased. 
It is inetruotive, however, to notice that their 
Lordships followed the case in Eshan Chnitier 
V, Buksh Ali Soiodagur, Marsh Rep. 614 also 
reported in Baksh AU Sowdagtir v. Eshan 
Chunder^ W. R. Special Number, 119 (F. B.), 
and approved of the decision of Peacock C. J. 
therein. In this case as in the ca=e in CoJirt of 
TPu-rds V. Rxrnaput Sivgh, 14 M. i. A. 605 : 
(lO Bang. L. R. 29d) the creditor filed a suit 
agaiDSt the widow of the debtor and obtained a 
decree thereon, and broaght the pro parties of the 
deoeftBed debtor to sale. It was held that the 
auction purchaser obtained title to the propfrky 
and that the sale was binding on the son of the 
deceased debtor who wits the real owner. Tbeir 
Lordships relied largely on the fact that the 
proceedings in Court clearly showed that the 
decree and the ereoution proceedings were in- 
tended to be taken as against the deceased 
debtoe*8 estate, that the widow was intended to 
be sued as representing the debtor's estate and 
that there is no suggestion of any fraud or col- 
lusion. This case has been specifically referred 
to and approved in Khixrajmat v. Daim, 32 
I. A. 53 : (32 Oal. 296 P. 0.) as also in Biss^ssur 
Lall V, htichm^issur Singh, G I. A. 233 : (6 
O. I*. R. 477 P. C,). In this later case, their 
Lordships summarise the facts of the case in 
Ehsnn Chundtr v. Bukhsh Ali Soudagur, 
Marsh. Rep. 614 and Court of Wards v. Rama- 
put Singh, it M. I. a. 6u 5 : (10 Beng. 1). R, 294) 
as showing that : 

“ld execatlon proceedings the Court will look at the 
sabstaooe of the (ransaction and will not be disposed to 
set aside the exacutioa upon mere teohnical ground 
when It ia found that it is Bubstantially tight.” 

A similar view of the principle of substantial 
representation was taken by the Privy OouQcil 
in the ca«e in Sari Saran v. Bkuhanessarth 
Debi, 16 oal. 40 : (16 l. a. 195 p. O ). There can» 
therefore, be no doubt that the principle of 
representation and the binding obaraoter ou the 
true legal representative, of execution sales, in 
proceedings taken against the wrong legal repre. 
sentative on the principle of valid representa- 
tion, is not BO limited and circumscribed as that 
contended for by the appellants* counsel. 

{89} The exact principles, whtoh determine 
such representation have not, however, so far as 
I am aware, been authoritatively formulated in 
any decision of the Privy Oonnoil and there is 
a certain amount of oonfliofe on that matter in 
the decisions of the various High Oourts. The 


Madras High Court in a series of oases oom- 
menoing from Janki v. Dhanu hall, 14 Mad. 
454 have* recogniaed a principle of representa. 
tion much wider than that applicable to a case 
where there bas been an express or implied 
decision by the Court that the particular person 
before it is the proper legal representative. (See 
Kadir Mohideen v. MiUhti Krishna, 26 Mad. 
230 ; (i2 M. L. J. 368), Ramasxoami Chettiar v. 
Oppliamim Oietty, 33 Mad. 6 : (4 l. O J059), 
Gn%7ianihal Ammal v, VAnraswami Ghetti, 
A I. R. (3) 1916 Mad. 1022 : (3L I. O. 9!i0), 

Madhxyar Ayudu v. Suhbama, A. i. R. (4) 1917 
Mad. 979 : (35 T. C. 124), SooTCiyya v. Chinyia 
Ania7ieyrilu, A. I. R (6) 1919 Mad. 16 : (52 I. c. 
609), Nallappa v. Ntlana Goivda, A, I. R (13) 
1926 Mad. 487: (9:3 I. c 625), Solarcmcithu Amma 
V. Madhavi Amnix, A i. B. (15) 1933 .Mad, 243 • 
(103 I, C. 409), S. Govappx V. B. S. Govappa, 
A I. R. (16) 1929 Mad. 4S2 : fl20 I. C. 65), 
Chxiitrbhuj Doss Khushnl Doss Sons v. 
Rajamenioka Mudali, A. I. R. (l7) 1930 M^d. 
9:30 : (54 Mad- 212). The entire oas^ law on this 
matter as far as the Madras High Court is 
concerned, has beyn fully reviewed and some 
general principles have been attempted to be 
formulated iu the later two c^ses in S. Gouap- 
pa V. R, S. Oovappa, a. i. R. (16) 1929 Mad. 
4S2 : (120 I. C. 65) and Ohaturhhuj Dass Khu- 
skal Dass d Sons v. Rajamamcka Mudali, 
A, I B. (27) 1930 Mad. 930 : (54 Mad. 212). It is 
unnec 0 ?sary to notice all these decision in detail 
and it is sufficient to refer to the last of these 
cases as showing that in Madras the po?ition 
appears to have been accepted as stated by Reilly 
J. in hie judgement as follows ; 

"If a plaintiff in good faith Fued a person who 
appea''f to him to bs the proper legal repreaeatativa of 
his deceaKed debtor and that representative baa an 
esiatioK interert to defend the estate and there n no 
fraud or collneion in the proceedings, then a decree so 
obtained is binding on the deceased’s estate whoever may 
be actually entitled to the residue of the estate after 
the debts hive been paid.” 

In the view of thafc learned Judge "this is both 
good secse and good law as laid down by the 
Privy Council”. The other learned Judge 
Tlladhavan Nair J. also laid down the principle 

in S’lbatantially the same terms as follows : 

"In my opinion there is no justiGcatioa for cooGn- 
ing the principle enunciated in this deoision only to 
those cases where a wrong representative Is brought on 
record in the course of execution proceedings. The 
question to be considered whether it arises in the course 
of execution proceedings or in the course of the suit Is 
thlo : whether the estate of the deceased person was 
sufficiently represented by the legal representative who 
has been actaally brought on record. 1 think the same 
prioeiple should govern all cases where a wrong repre- 
sentative bae been brought on record, where sucb 
representative baa been added in the course of the suit 
or in the oourse of the execution proceedings. The same 
oontideiatioD should apply also to a case where the suit 
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Usalf is instituted agsinst tbe wrong legal copresenta- 
tive at the very comireocemenfc.” 

It may be pointe-^ out that tbe decigion in the 
later case of M amhyanayanin Varu v, Laksh- 
minarasimha, A. I. R. (20) 1933 Mad. 43 : 
(139 I. c. 465) cannot be said to weaken the 
authority of these prior decisions in tbe Madras 
jurisdiotion since it makes no reference at all to 
any of the prior deoisiona and also since on the 
facts that case can be distinguished. 

[40] It is nnncessary for me for the purpose 
of this case to consider whether tbe principles 
as BO broadly formulated in the Madras cases 
are er.t rely correct. The oases in Puhhraj 
■Jeshraj v. Jamsetji Rusturrii A. i.E. (U) igjlT 
Rom, 63 : (60 Bom, 602) and Arno^rchand v. 
Farmanand, A. I. R. ( 21 ) 1934 AtiL. 474 : (150 
I. O. 323) relied upon by tbe counsel for tbe 
appellants show that a somewhat stricter view 
has been taken in other High Courts. A perusal 
■of the largs cumber of reported oases on this 
matter shows that questions arose for decision 
under the following circumstances: (a) Proceed- 
ings have been taken against a pergon who has 
the prim a facie title, tbe real title being in a 
person who is not a party to the proceedingsj 
<b) proceedings have been taken against only 
one nr some of the proper legal representatives, 
the others not being parties thereto; ( 0 ) proceed- 
ings have been taken against a person who was 
■found to be in actual possession of the property 
of the deceased claiming to succeed to him or to 
■represent, the persons legally entitled not being 
a party. A further distinction has arisen in 
some of these caseg as to whether the prooeed- 
iugs have been initiated against the wrong 
person or whether the wrong person was brought 
on the record during the proceedings, 

[41] While there is a conflict of decisions in 
TeapGot of (a) and (b) above, there is a fair un- 
animity of reported decisions right from the 
earliest times in respect of (c) to the effect that 
proceedings taken bona fide by the creditor 
against the person actually in posseBsion by 
virtue of the assertion of a claim to succeed to 
or represent the estate of tbe deceased debtor, 
are binding against tbe real legal heir, whether 
such proceedings were commenced or continued 
against the wrong person and irrespective of any 
■express or implied decision by the Court that the 
person so impleaded was the proper legal repre- 
sentative. The earliest reported case on this ques- 
tion is the ease in Ishanchunder v. BukhshAli, 
Marsh 614, Weekly Reporter, Special Number, p, 
190 which I have already referred to and which 
has been approved by the Privy Council in tbe 
oase in Court of Wards v. Bamaput Singh, 14 
M.i-A. 60G : (10 Beng. Ij, r. S94) jShiarajmal v, 
(32 I. A. 23 ; 32 Cal, 2S6 p.o.) and in Biases! 


sur Lai v. Luchmessur Singht 6 1. A. 233: (6 O.B.B. 
477 P. 0.). It may be noticed that on thefaotsof 
that case, it was found that, after tbe original 
debtor’s death the widow’s name was entered 
in the collector’s books as the owner of the pro. 
petty and that tbe creditor alleged that the 
widow was in possession of the estate, The 
execution sale as against her was held to bind 
the real heir. In Prosunno Ghunder v. Kristo, 

4 cal. 342, a creditor suing on a debt due to 
him from a deceased debtor, obtained a deoiee 
for sale against a person who took poseeasionof 
the property of the deceased honestly beleiving 
her to be the widow and legal representative of 
the deceased, though it appeared ultimately that 
she was not a widow, but only a conoobine and 
that the deceased bad left a will in favoorof 
another. It was held that the decree was bind- 
ing against the real legali representative. Tlua 
was followed in Chumlal Bose v. OsTnond Bethyt 
30 oal. 1044 where the proceedings taken against 
the prima facie heir, who had taken possesflion 
of the estate, was held to be binding against the 
true legal representative. In Jatha Naih v. 
Venkaiapa, 6 Bom. 14 where the sale in exeoa. 
tion of a decree obtained against the wrong 
legal represental^ve of the deceased jadgment- 
debtor was held not binding on the real heir the 
case in Ishan Ghunder v. Bukhsh AH Sowdc^uft 
Marsh. Rep, 6ii was accepted, but distinguished 
on the ground that that was a case where the 
defendant therein, though not an heir of tbe 
deceased, was in possession of the estate of the 
deceased and was sued in a representative 
capacity. In Premraj Motiram v. Javarfutih 
18 j. o. 381 ; (15 Bom, li. B. 4l) where a decree 
against the wrong person was held not bisdiiig 
it was bound on the facts that the persoR 

against whom tbe decree waa obtained was not io 

possession of the property of tbe deceased. I® 
Puhhraj Jeshraj v, Jamsetji Bustum, A,I.B* 
( 14 ) 1927 Bom. 63 ; (60 Bom. 802) whioh has 
been relied on on behalf of the appellants is also 
a case where it does not appear that the wrong 
person against whom the decree was obtained 
was in possession of the property of the deoetf* 
od. In Mt, Kaniz Abbas v. Lala BriiodiWi 
A. I. R. (ig) igg 5 oudh 330 : (28 O 0. 177) the 
mortgagee obtained a preliminary decree against 
a mortgagor who died before a final decree was 
passed, and the widow of the mortgagor wan 
entitled only to the l/4th share of the proport?' 
but she was in actual poagession of the entire ; 
property and was mutated in the revenue Court j 
on the basis of that possession in respeot of the | 
entire property and was substituted as the onl^ 
legal representative. It was held that the final ; 

deorea and the farther proceedings thereon were ^ 

binding on the real heir. Bamaswatni OhetUt0 ] 
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T. Oppliamani Chettyt 33 Mad. G : (i i. o. 
1059), 0ranam&a^ Ammal v. Veeraswami 
Ohfitti, A. I. R. (3) 1916 Mad. 1022 : (31 I. O. 920) 
and NaMappa v. Nilana Gowda, A. i. B. (is) 
1926 Mad, 487 ; (93 I. 0. 626) were all oaaeg in 
which the wrong legal representative was in 
-aotual possession of the estate of the dsoeased 
and the decree in execution proceedings obtain, 
ed against him was held binding on the true 
legal heir. Madlayar Ayudu v. Subbama^ 
A. I. R. (4) 1917 Mad. 979 : (86 I. O. 124) was a 
•case in which the decree against a wrong person 
was held not binding on the true legal repre- 
eentative; but it was recognised in that case that 
if the decree had been obtained against the 
person in possession it would be binding. In 
Jharu V. Pardhana, A. I. B. (26) 1939 Lab 277; 
(183 I. o. 487) the position was accepted, refer- 
ring to the case in Ehsan Chiindtr v. Bvkhsh 
Alt Sowdagur, Marsh. Beo, 614 and Court of 
Wards v, Ramaput Singh, 14 M, T. A. 606 : 
(10 Beng. L. R. 294) that if the person against 
whom the decree was obtained was in posses- 
sion of the estate, the decree would be binding. 
It was accordingly held that in the ciroum- 
stances of that case there was proper represen. 
tation and that the decree was binding, Ldlsa 
Rai V, Udit Rai, A. i. R. (ii) 1324 ADD 717 : 
(76 I. O. 114) and Amorchand v. Parmanand, 
A. I. B, (31) 1934 ADD. 474 : (I60 I. C. 323) seem 
disposed to take the contrary view and appear 
to bold that a decree against a wrong person 
even though be may be in possession of the 
■estate of the deceased is not binding against the 
true legal representative. The former is a case 
where the true representative intervened before 
the aotual sale in pursuance of the decree and 
sued for a declaration that the decree was not 
binding on him and it may be distinguisbable 
on the ground that there the protection of the 
lights of a bona fide purchaser in Court was 
not involved. Amarchavd v. Parmanand, 
A. IB. (21) 1934 ALL. 474 : (160 I. 0. 323) how- 
-evet was a case in which the title involved was 
that of the purchrser in execution of a decree 
obtained against the wrong legal representative 
who was in possesion and it was held that the 
decree and the execution sale were not binding 
on the true legal representative. It appears to 
tne that the oaes in Amarchand v, Parmanand^ 
A.I.B. (21) 1934 ALL. 474 : (160 I. O. 323) has not 
•eufidoiently considered the relevant provisions 
of the Civil P. C. and the cases of the Privy 
Oounoil which recognise thel principle of sub. 
etantial representation for the protection of the 
rights of the bona fide purchaser in court 
4inotioni where snob rights come into conflict 
with the rights of the real heir of the deceased 
dollar who was not eo nomine a party to the 


proceedings which led the court auction sales. 
The principle of substantial representation in 
connection with such matters has been indicated 
in Suhramama Ayyar v. Arumuga ChetCy, 
26 Mad. 330 and Ramastoami Ckettiar v. Op- 
pUamani Ghetiy, 33 Mad, 6 : (4 i, 0. 1059). It is 
based upon the fact that interests of the real 
representative and of the person wrongly im- 
pleaded are identical in respect of all matters 
arising on the proceeding in question, though 
they may be rivals in respect of their title to 
the d 6 btor *3 property. If, therefore, he acts 
without any fraud or collusion he may be pre- 
sumed to have done what all the real legal 
representatives would have done if he had been 
a party. Tbs real legal representative could not, 
therefore, be prejudiced by hia not being a 
party and the creditor would not be saddled 
with the undue burden or having to determine 
for himself at hia risk and peril who the real 
legal representative is. That the identity of 
interests as regards the pardcular proceeding is 
the basis of repre?en tation in legal prcceedings 
can be clearly gathered from the decision of*tte 
Privy Council in Krishnayya v. Rajah of 
Fittapuram, A. I. B. (20) 1933 P. C. 202 : (57 
Mad. 1). That case no doubt deals with a totally 
different matter arising under s. 33, Evidence 
Act, but the ease is instructive. Their Lordships 
in that case pointed out at p. 207 (l) that one of 
the essential elements of substantial representa- 
tion as between parties to two different proceed- 
ings is that that the interest of the party to the 
first proceediog in the answer to be given to 
the quesHon at issue in that proceeding is the 
same as that of the party to the second proceed- 
ing and therefore 

“the relevant party in the first proceeding, in fact 
represented in the first proceeding, the relevant party 
in the aeoond proceeding and may grammatically and 
truthfully be deeoribed as a representative of the party 
to the flacond proceeding.'* 

As their Lordships say, “ho wag in effect fight, 
ing that person’s battle as well as his own." 
There can be no doubt that judged with refer- 
ence to this test, a person in posseseion of the 
estate of the deceased debtor by virtue of a 
claim to succeed to him has the same identical 
interest as his rival claimant, who equally 
claims to succeed the deceased in proceedings 
taken to realies the debt out of the property in 
his poeeession. Therefore at least in so far as 
the validity of the title of the court-auction- 
purchaser in snob proceedings is concerned, 

aucb a person fully represents the real beir. 

* 

(42l This lesuU also follows from a consi- 
deration of tbe relevant provisions in 3s. 60 
and 62, Civil P. 0. which deal with the reme- 
dies of a creditor to realise bis debt from the 
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estate of bis debtor. Section 50 relates to a case 
where a creditor baa obtained a decree against 
the original debtor, but the debtor dies before 
the decree is fully aatiefied. The said section 
declares that be can execute tbs decree against 
the proper legal representative to the extent of 
the property which has come to his hands and 
has not been duly disposed of. Section 52 says 
that where a decree is passed against a party 
as the legal representative of a deceased per- 
son and the decree is for the payment of money 


another before they can be called as legal lepreeenta. 
lives of the deceased person, that they most retain 
poBsesflion of properties belonging to (be estate with 
the intention of lepresenting the estate.'* 

It has also been pointed out in ChocHlingain 
Ch$Utar v, Karuppan Chettiar, a, i. B, (36) 
1948 Bffad. 385 at p. 387 I ((1948) 1 M. L. J, 83)) 
that intermeddling referred to in S, 2 (ii) mnst 
involve 

“an assumption of a representative capacity in relation 
to the estate and not in aseertion of a claim of right, 
adveraely to the estate.*' 


out of the property of the deceased, it may be 
executed by the attachment or sale of any such 
property which is in the popseseion of such legal 
representative. Sub s. (2) of the said section 
provides for cases where the legal representa- 
tive is not in possession of the property and we 
are not concerned with thp*t. What is necessary 
to note is that this 8. 62 is sufiioiently wide in 
terms to apply both to the case of the original 
debtor dying during the pandeney of the suit 
and of his dying before the institution of the 
suit, In either case, a decree may be obtained 
against the legal representative for paynaont of 
the money out of the property of the deceased 
in his hands. Now the expression “legal repre- 
sentative*’ has baen defined in 8. 2, ol. (ii) as 
not only the person who in law represents the 
estate of the deceased, but also to include one 
who intermeddles with the estate of the deceased. 
Whatever may be the connotation of the words 
“intermeddles with the .estate of the deceased** 
in this definition, there can be no doubt that a 
person in possession of the estate of the de- 
ceased by virtue of a claim to succeed to him 
or represent him and therefore liable to pay bis 
debts out of the property in his possession, is a 
legal representative of the deceased at least to 
the extent of the property in his possession, for 
the purpose of satiafying the debts of the de. 
ceased out of such property. If that is so, 
8s. 50 and 52 give a clear right to the creditor 
to obtain satisfaction of their debts out of that 
property in the hands of the inkermeddler by 
proceedings taken against that intermoddler 
alone. It follows that such procsedings bind 
the real legal representative. That a person in 
such situation is a legal representative is recog- 
nised by the 'decisions in Gnanambal Animal 
V. Veeraswami Cketty, a. I. R. (3) '1916 Mad. 
1022 ; (3l I. c. 920), MadJiayaT Ayudu v. Sub- 
bama^ a. i. b. (4) 1917 Mad. 979; (35 i. o. 124); 
Kusum Bandhu v. Ramdayal^ A. I. R, (ii) 
1924 oaK 362 : (69 I. o. 179); iVapflwdm Nath v. 
Basan Chandra, A. i. R. (20) 1933 Oal. 866 } 
(149 I. 0 . 927), la the last case it was stated as 

folio tra : 

“It 18 one of the essential tests with regard to the 
case of persons who intermeddle with the estate of 


That is a person in possession by way of 
idlermeddling’* to be treated as legal reprs*. 
sentative mua^ claim to succeed to the deosased 
debtor and hold it as his representative in the 
same way as bis real heir would have dons, if 
he had been in possession. There can be no doabt, 
therefore that by virtue of this speoifio provi- 
sions in the Civil P, 0. above pointed out, a 
decree bona fide obtained against a wrong per- 
son who is in poseession of the estate 'of the 
deceased as above stated is binding on the real 
legal heir. In Lasa Rai v. XJdit Rai, >A. I. B. 
(11) 1924 ALL. 717 : (75 I. 0. 114) and Amat- 
chand v. Parmanand, a. I. R. (21) 1934 ALL. 
474 : (160 I. o. 323) it has been remarked that 
the definition of the word “legal representative'* 
in the Civil P. 0. is only for purposes of the 
Civil P. 0., but does not alter the subatantivo 
law. It may be so, but it is applicable to tbe 
procedure provided in S. 62 wbiob relates ae 
such to an aotion commenced after tbe death of 
the debtor as to one continued after bis death. 

[43] It is however necessary to empbaalBe 
that in order that S. 52 may be applioable, the 
decree must have been obtained against tbe 
wrong person as representing the deceased 
tor and with a view to get satisfaction out of the 
estate of tbe deceased. In an ordinary money 
decree obtained against an individual, tbe deoiB^' 
amount is realised by attachment and sale of 
the judgment-debtor’s property, which meafle 
normally, his right, title and interest. But if 
tbe suit is so framed as to indicate dearly the 
intention of the creditor to obtain satisfaotion 
out of the property of the deceased and i® 
brought as against the legal representative as 
defined in s. 2 (ii) and a decree obtained accord* 
ingly, tbe Code gives the power to the Court by 
S3. 60 and 62 of selling the property of the 
deceased debtor himself and not merely the 
particular judgment- debtor’s right, title 
interest. In order therefore that proceeding 
taken against a wribug legal representative abonld 
bind real heir, it is essential that the prooeedinf^ 
themselves taken as a whole, must show that 
the estate of the deceased was intended to be^ 
bound and satisfaction intended to be obtainsA 
therefrom. ' ^ 


19S1 Saeat Ohandra V. 6 iok[TRANanda /J Orissa 229 

[ 44 ] In a osee. however, where the prooeed> preoiated and the queetioD at issue deoided. 


Inga are for realiBation of the amoutiti due on a 
mortgage oxeated by the deceased debtor, it is 
obvious that such proceedings stand on a diffe- 
rent footing from proceedings whioh result in a 
eimple money decree. In such a suit, the clear 
intention of the oreditor is to realise bis debt 
from the very property which was originally 
given to him as security for the debt by the 
deceased debtor. Indeed by virtue of the provi- 
sions of the Civil P. 0,. he osunot get sati'fao. 
tion out of any other property until the security 
is exhausted. Order 34, B. 6 (3) clearly shows 
that the Court is given powers epscifically in a 
mortgage-suit, properly constituted, to direct 
the sale of the mortgaged. property itself. It is 
also well settled that in a sale in execution of a 
tnotigage decree, the purchaser normally gets 
not the right, title and interest of the judgment- 
debtor at the date of the sale, but the rights of 
the original mortgagor as they stood on the date 
of the mortgage. (See Karavtat Ali v. Goraltk. 
pur Bank Ltdt A. i. R (9) 1922 ALL 496 at 
p. 496 col. 2 : (44 ALL. 488) and Kalipada 
Mukerji v. Bisanta Kumars A. i. r (19) 1932 
oal. 136 at p. 132 col 1: (69 cal. 117) Therefore, 
while it may be that in an ordinary simplje 
money suit where it is not made out that tbe 
proceedings were intended to be taken against 
the estate of tbe deceased and that the provi. 
sions of Be. 50 and 52 have been property 
ntilised, the Court may have no jurisdiotion to 
sell tbe property of tbe real heir in a proceeding 
against the wrong person and therefore euoh 
sale is a nullity, in a mortgage suit where by the 
very terms of tbe Civil P. 0., the Court has 
jurisdiction to sell tbe mortgaged property itself 
and where the wrong legal representative is on 
the record, tbe sale is valid and binding against 
tbe true heir and is not vitiated by any want of 
jurisdiction. At best all that can be said is that 
if there are any defects, it is an irregular sale 
which the real heir can challenge and get set 
aside bv appropriate proceedings in time, 

[45] I have therefore no hesitation in coming 
to the conclusion that where a mortgagee insii. 
totes a suit bona fide against tbe person in pos- 
session of the estate of the deceased mortgagor, 
who is in such possession in assertion of a claim 
to succeed to that estate, and where a person 
purchases tbe mortgaged property bona fide in 
execution of that decree, such purchaser gets 
the full title to the mortgaged properly by 
virtue of such sale and tbe real heir is bound 
thereby and that his only remedy, if at all, in 
a proper case is to get the sale set aside by ap- 
propriate proceedings in time. 

[46] It is in the light of these principles, that 
tbo relevant facts in this caee have to be ap< 


Those relevant facta may now be stated. 'I be 
original proprietor of Killa Patia was one Raja 
Raghunath Deb. HeeAi-o'uted onS 6-3 13 a simple 
mortgage for bb , 1,07.000 mortgaging the said 
Killa Patia in favour of one Bhaban Sahu, 
predeceesor in interest of the plaintiff. respon- 
deata which is the Bubjeot-matter of this suit. 
He also executed a second mortgage for the 
same property for Ks. 6 COO on 19.8-13 in favour 
of the same mortgagee. It was this aecond mort- 
gage that was the aabjeot-mittGr of tbe suit in- 
atituted by the said mortgagee in o. 8. 61/26. 
That suit was institutpd after the death of the 
original mortgagee, Raghunath Deb. who died 
on 4-11-13. It was instituted agairst one Aohu- 
tananda Roy, defendant 4 io tbe present suit. 
Between tbe date of death of Raja Raghunath 
Deb and the institution of the suit. O. s. 6l/26, 
there was litigation about succession to the 
estate of Killa Patia. On Raghunath Deb’s 
death, one Madan Mohan DebcUiming to be the 
adopted son of Raghunath Deb took poseeseion 
of the estate. Achutaranda (the present defen. 
dant 4) filed O. S. 762/i7 against tbe said Mad an 
Mohan alleging that bo wea the legitimate son 
of Raghunath Deb and impngning the adoplicn 
of Mudan Mohan Deb. He ioei; the smt in the 
first Court and filed an appeal f. a. I/20 in ibe 
High Court, During the pendency of the appeal 
Madau Mohan Deb died and tbe Govern meiifc 
appear to have taken possession of the estate. 
It is not very clear from the rtcords, why tbe 
Government intervened, but it looks not unli- 
kely that it took poesession on the footing of 
escheat. However that may be, it is undisputed 
that the Government was in posseesion of the 
estate immediately on the death of Madan 
Mohan Deb and that Aohutananda brought tbe 
Government on the record in his appeal on the 
death of Madan Mohan. That appeal in tbe High 
Court was ultimately oompromieed as between 
Achutananda (defendant 4 herein) and tbe 
Government by the terms of which the Govern- 
ment consented to the appeal of Achutananda 
being allowed Defendant 4, Aohutananda was 
put in possession of the estate by the Govern, 
ment by virtue of this compromise on 10.3.22. 
It was in these oircurnstancos that the mortgagee, 
Bhaban Sahu, instituted his fuit O, S. 51/26 on 
his second mortgage against the present defen- 
dant 4 Aehutanada alone. [After stating various 

proceedinge and evidence his Lordship proceeded:] 
These various proceedings therefore, show that 
the action of the present plaintiff's predecessor 
in the present suit, in filing a suit on his second 
mortgage against the person then in posstaeion 
of tbe mortgaged property namely, defendant 4, 
in assertion of a claim to have succeeded to the 
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original mortgagor, was perfectly hona fide and 
that all the proceedings that be has taken to 
bring the property to eale in execution of hia 
mortgage decree were aleo hona fiae and that 
the purchaae by defendant i must be taken to 
be equally hona fide. The present defendant 1 
had lull knowledge of the execution proceedings 
and made an unsucces&ful attempt to stop the 
same, but did not interveae In the execntion 
sale to aeaert his rights of redemption and re- 
frained from taking any proceedings to have the 
sale set aside or declared null and void, though 
be failed to obtain posse&Bion, and now after the 
lapse of nearly 10 years from the date of the 
execution sale hia repreaentatives have come 
forward with these applications. 

[47] It has been noticed that even such in- 
terest as defendant l may have had was likely 
to have been completely extinguished by this 
date since defendant S baa admittedly been in 
continuous possession of the suit mortgaged pro- 
perties from 4-9-32 when he obtained delivery of 
posaession up to date for a period much over 12 
years. Of course, if the case bad to be decided 
on that footing alone, it might have been neces- 
sary to consider, in view of the fact that the 
present applications for relief under the Oriesa 
Money-lenders Act were filed in 1941 (before the 
lapse of 12 years), whether subsequent con- 
tinuance of possession should be taken into 
account and alao whether anything had trans- 
pired during all these years to render the 
pOB-ession of defeddant 2 not adverse to defen- 
dant 1. Blit this is mentioned only to show that 
the appellants appear to be fighting a battle 
from which they themselves are likely to derive 
no benefit except by way of ppeculation, 

[48] In view of all the facts and oiroumstaTiCGs 
of this case as above pointed out, I have come 
to the clear conclusion that defendant 2 has be- 
come the valid purchaser of the property in- 
volved in the present suit in the court auction 
held in execution of the decree in O. B. 61 /26, 
subject to the present suit mortgage, and that 
defendant 1 has no subsisting interest therein 
and that consequently defendant i or his alleged 
successors, the present appellants, have no sub- 
sisting interest. They are, therefore, not entitled 
on this ground to any relief under S. 10 (1), Orissa 
Money-lenders Act. 

[49] The appeal must accordingly be, dismissed 
with costs. 


D.n.z. 


Appeal dismissed. 
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Radhamohan Rana and others, Petnrs v, 
Gobinda Gopalananda, Opposite Party, 

Civil Revn. Nos. 51 and 62 of 1950, D/- 
20-4-1950. 

(a) Civil P, C. il908), O. 39, R. 2 — Disobe- 
dience of injunction — Effect. 

In a suit by an outgoing trustee for impugn^ 
ing an order of Endovmients Comr the Ct 
passed a preliminary order for injunction at 
the mstance of the pltf. The deft appeared to 
show cause but defaulted at subsequent hearing 
and an *ex parte* decree was passed granting 
the declaration prayed for and also a perpefitat 
injunction. The *ex parte* decree loas however 
set aside and the suit was restored to the /ifc- 
The deft then obtained possession of the temple 
under the order of the Hindu Religious Endow- 
ments Commissioner and thereby committed it 
breach of the injunction order. 

Held, that the deft being under a 'bona fi^ 
belief that the proceedings for injunction having 
come to an end with the passing of ‘ex porfe'^ 
decree could not be revived by reason of the 
restoration of the suit^ and he could not be 
held guilty of wilful violation of the order of 
injunction. Hence he could not be proceeded 
against for contempt of Ct. {Paras 2, 3> 

Anno : C. P. C., O. 39, R. 2, N. 6, Pt. 7. 

(b) Orissa Hindu Religious Endounnents 

IV (4) of 1939 as amended by Orissa Act XXXt 
(31) of 1947, S. 59 (3) — Good faith — Disobe- 
dience of injunction — Trustee when protected 
— Orissa General Clauses Act I (f) o/ 

S. 2 (27). 

Per Narasimham J. — For purposes of Onssff 
Hindu Religious Endowments Act so long the 
impugned act is done honestly, even negligent 
on the part of the doer wiU nevertheless indi- 
cate good faith on his part in view of the defP^ 
nition of *good faith* in S. 2 (27), Orissa Genera* 
Clauses Act. 

Where a newly appointed trustee dispossess^ 
the old trustee in pursuance of an order of tM 
Endowments Comr in spite- of an order forv^ 
junction issued against him by a Civil Ct, pnw 
to the commencement of the Amending Act ana 
there is no finding as to the absence of g(^^ 
faith on the part of the new trustee, no 
ings for disobedieT^ce of an injunction ord^ 
be started against him in view of the statuU^ 
protection given to him by S. 59 (3) of the Ajg 
as amended in 1947. {Paraiar 

M. S. Rao, for Petnrs — L. K. Dasgupta and 
S. Mohanty, for Opposite Party. 

RAY C. J: The two revisions were be^ 
together & this order will govern ttiem. 
of them are directed against the orders of w 
Cts below visiting the petnrs with some pum^ 
ment for having disobeyed an order of 
tion passed by the Ct under O. 39, B. 2, O. 

& against the consequential order of mrecCTO 
the defts to restore possession of the subj w 
matter of dispute back to the pltf 
been taken in violation of bis order of pronuw 
tion in the order of temporary injunction. 

(2) It is fundament^ that 
proceeded against in contempt except for wm_ 
violation of a Ct’s order — be it a 
or stay or injunction order — as the case dw 
be. The circumstances of this case have vo 
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set out in order to examine the question ’whe- 
ther the petnrs were guilty of wilful violation. 
The circumstances are: (i) The opposite party, 
who was a trustee of Khirachora Goplnath Jiu 
Temple at Remuna, & the endowment thereof, 
was dismissed by the Hindu Religious Endow- 
ment Comr on his finding that the endowment 
was a public one. He appointed the petnrs, as 
trustees, in exercise of his powers under the 
Hindu Religious Endowments Act. As provided 
in the Act, the aggrieved person, namely, the 
outgoing trustee, brought a civil suit, in which 
these civil revisions arise, for having it declared 
that the temple & endowment were private of 
which he was the hereditary trustee & that 
the Hindu Religious Endowments Comr’s order 
declaring the same as public was wrong & was 
liable to be set aside, (ii) The Hindu Reli- 
gious Endowments Comr was not impleaded as 
a party-deft to the suit at the beginning. While 
the suit was proceeding as between the newly 
appointed trustees & the outgoing trustee, the 
latter moved the Ct to restrain, by an order 
of injunction, the newly appointed trustees, 
namely, the defts, from interfering with his 
possession & management of the endowment & 
perfoimance of sebapuja. The learned trial Ct 
issued a preliminary order of injunction calling 
upon the defts to show cause why the preli- 
minary order should not be made absolute. 
Along with that, an interim order of injunc- 
tion was passed. Service of notice accompanied 
the interim order of injunction. The defts put 
in an objection against the order being made 
absolute. This objection was never attended to 
by the trial Ct nor was the order ever made 
absolute. On some date, fixed for hearing, the 
defts defaulted & the Ct passed an ex parte 
decree. The scope & effect of the ex parte 
decree was to set aside the Hindu Religious 
Endowments Comr’s order declaring the temple 
& endowment to be public, & to grant perpetual 
injunction, against the trustees, from interfer- 
ing with the pltf's management of the endow- 
ment, & performance of sebapuja. Necessarily, 
with the passing of this ex parte decree, the 
interim order of Injunction become exhausted. 
It was, however, replaced by the order of per- 
petual injunction incorporated as a part of the 
decree. The defts, however, are not charged 
with having violated the said perpetual injunc- 
tion order, but they later filed an appln for 
setting aside the ex parte decree. Eventually, 
the decree was set aside, & the suit was re- 
stored to its file. It appears from the defts’ 
appln to the Hindu Religious Endowments 
Comr, under amended S. 59 of the Act, that 
they were genuinely under the belief that they 
were not, at the moment, bound by any order of 
injunction. They made out this point in the 
following manner, namely, that the Interim 
order of injunction came to an end either with 
their filing objection against that order which 
was never adjudicated upon, or, at any rate, on 
the disposal of the suit by the ex parte decree. 
At any rate, the latter position is an obvious 
one, & cannot be taken exception to. This ex 
Iparte decree having been set aside, the ques- 
[tion ^ises whether the interim order of in- 
junction was revived. There is nothing in the 
order setting aside the ex parte decree nor is 
there any ot^er order incorporated in the order- 
i^eet to show that Ct meant to revive the 
pending proceedings in the matter of injunc* 


tion as well. Without such an express order ^ 
& without determining whether cancellation of 
ex parte decree automatically revives the pend-, 
ing proceedings of an injunction, it is clear! 
that the defts could be held justified to be ' 
under a genuine belief that they were not 
under the restraint of any ordei of Injunction. 
In such a state of things, if they took posses- 
sion of the disputed property appertaining to 
the endowment, they cannot be said to have been! ' 
guilty of wilful violation of an order of in June- I 
tion of the Ct prohibiting them from either . 
taking over possession or otherwise interfering B' 
with the pltf’s possession, 

(3) I quite appreciate the view taken by the 
Cts below that the prerogative right of prohi- 
biting a party from committing violation of its 
primary & prohibitive order should not be 
lightly interfered with, though that order may 
seem to be technically unsound. The spirit be- 
hind the order is fully appreciated by this Ct. 
Reversal of their order should not lend support 
to any theory that the Ct could not be rightly 
advised upon strict enforcement of its order of 
prohibition or restraint whenever such an order 
is called for in the exigencies of a particular 
case. Any other view shall lead to disturbance^, 
of peace & good order in the society. In the|l 
special circumstances, however, in this case as! 
already stated, I would .set aside the order;; 
punishing the petnrs for violation & contempt! 
of Ct. 

(4) In the course of the argument, our atten- 
tion was invited to sub-s (3) of S. 59 of the 
Act. & it was contended that even if there is 
wifful violation of an order of injunction 
passed, in such circumstances, as prevail in this 
case, sub-s C3) gives the party complete immu- 
nity from any sort of legal proceedings which 
would include a proceeding consequent upon, 
violation of the Ct’s order of injunction pro- 
hibiting them from doing anything which the- 
statute entitled them to do under the authority 
of the Hindu Religious Endowments Comr in. 
their capacity as public servants within the 
meaning of sub-s (4), provided that is done in* 
good faith. This opens a question of some sig- 
nificance. An argument against this contention 
may take the shape that the legal proceeding 
is not for having taken possession but for 
breach of the Ct's order which supervened. 
What was meant by sub-s (3) referred to such 
acts or offences that would ensue directly &. 
solely from the act of taking possession. It 
would save the man from committing criminal 
trespass & from being liable to damages for 
having taken possession of the property & soi 
on & so forth. In view of the importance of 
the question, it is difficult for me, as at pre- 
sent advised, to come to any definite decision. 
The solution swings between two extremes — 
on one side the pararaountcy of the law incor- 
porated in statute has to be maintained, & on. 
the other side, the sovereignty of the Ct & its 
order have also to be respected. As it does 
not strictly arise in this case, in view of its 
having been successfully disposed of on the 
point, already considered, I should not express 
any opinion. 

(5) It would be proper to leave a word of 
caution for the guidance of the civil Ct. Such 
matters will ever & anon arise as the Hindu 
Religious Endowments Comr’s order declaring a 
temple to be a public, dismissing an old trustee^ 
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and appointing a new one, in his place, or 
directing delivery or taking up of possession 
under S. 59 will often come for invasion in a 
civil Ct, The civil Cfc, having jurisdiction over 
the matter, shall be deemed to have right to 
maintain 'status quo ante' in relation to the 
subject-matter of dispute & restrain continuing 
injuries to any one or the other of the parties 
in litigation. A case may arise in which the 
Hindu Religious Endowments Comr, impleaded 
as a deft, may be restrained, or, in other words, 
may be asked to stay his hands under S. 59 of 
the Act. It may also happen that he may 
either directly or through his agents refuse to 
obey. A question of conflict of jurisdiction 
should naturally arise. If the civil Cts are 
fully aware of their responsibilities, the occa- 
sion for such an eventuality could be avoided. 
The civil Ct, when asked to issue an order of 
injunction to restrain the hands of the deft, 
whosoever he may be, has always to consider the 
balance of convenience within which is included 
consideration of matters of public policy. When- 
ever the Civjl Ct should find that some sta- 
tutory authority is acting within the limits of 
the powers conferred upon him by law, as a 
matter of balance of convenience, he should 
generally consider it to be in favour of the said 
authority & his agents. Rare cases, however, 
may arise in which such authorities may be 
acting mala fide and in abuse of their powers. 
In such a case, I can pronounce, without hesi- 
tation, that the hands of the Civil Ct are 
long enough to restrain them, although wise 
regulation of powers, with reference to the 
public policy & the balance of convenience, 
would reduce the happening of such conflicting 
jurisdictions to a nullity. 

(6) I shall now address myself to the ad visi- 
bility of acceding to Mr. Dasgupta’s contention 
that the question of punishment apart, posses- 
sion taken wrongfully should not be maintained. 
What he contends is this that in deference to 
the Ct’s authority & dignity, even notional pos- 
session shall be delivered to him, which may 
later be placed in the hands of a receiver or 
be disposed of in any manner conformable to 
the interest of the endowment. But this con- 
tention, however, overlooks the question whether 
this taking of possession is unlawful. Section 59 
stares the contention in the face. Besides, 
we have no reason to presume that the defts 
are either trespassers or are guilty of malfeas- 
ance or misfeasance within the knowledge of 
the Hindu Religious Endowments Comr. Their 
actions are within the supervising authority of 
the Hindu Religious Endowments Comr. We 
should, therefore, set aside the order of the 
Cts below directing that the possession shall be 
I’estored back to the pltf; but door must be 
left open to the pltf to apply to the Ct for 
appointment of a receiver or to take such other 
appropriate steps in case the defts are found 
to be interfering unduly with the property rights 
of the endowment & committing acts of waste 
in abuse of their powers. In this matter the 
Hindu Religious Endowments Comr shall be 
given an opportunity to be heard & his view 
should be given every deference in arriving at 
a certain arrangement. 

(7) In the result, the civil revisions are allow- 
ed. Each party should bear his own costs 
throughout. 


A. I.R. 

(8) NARASIMHAM J I I agree with my Lord 
the Chief Justice that the two petns should be 
allowed. 

(9) In C, R. No. 52 of 1950 the only point for 
decision is whether the punishment of the 
petnrs for having violated an order of injunc- 
tion issued by the lower Ct was justifiable. In 
my opinion sub-s (3) of S. 59, Orissa Hindu 
Religious Endowments Act as amended by 
Orissa Act, 1947 is a complete answer to such 
a charge. The petnrs merely obeyed the order 
of the Endowments Comr dispossessing the 
opposite party & putting the petnrs in posses- 
sion of the temple & its properties in exercise 
of the extraordinary powers conferred on the 
Endowments Comr by the amending Act, 1947 
(Orissa Act XXXI (31) of 1947). Mr. Dasgupta 
however contended that Orissa Act yxXT ( 3 i) 
of 1947 cannot affect an order of injunction 
issued prior to the coming into force of that 
Act as in the present case. But so far as I 
could see there is nothing in Orissa Act XXXI 
(31) of 1947 to indicate that from the date of 
the commencement of that Act the Comr has 
no power to put into possession a newly ap- 
pointed trustee even though there might have 
been an order of injunction issued against him 
by a civil Ct prior to the commencement of 
that Act. The Legislature deliberately con- 
ferred drastic powers on the Comr by the 
amending Act of 1947 & empowered him to put 
a newly appointed trustee in possession by using 
even force, if necessaiy. Prior to 1947 the 
power to put a new trustee in possession 
remained with the civil Ct under the old S. 
59, Orissa Hindu Religious Endowments Act. 
When the Legislature in 1947 deliberately trans- 
ferred that power from the civil Ct to the En- 
dowments Comr himself with a view to secure 
effective compliance with his own order it is 
difficult to understand how any previous order 
of injunction that might have been issued 
against any party by a civil Ct could in any way 
affect the statutory powers conferred on the 
Endowments Comr by the amending Act or else 
how the protection conferred by sub-s (3) of 
S. 59 (as amended) of the O. H. R. E. Act to 
a person acting under the mstructions of the 
Endowments Comr can be in any way whittled 
down. The main purpose for which the amend- 
ing Act was made by the Legislature cannot 
be rendered infructuous by any such limited 
construction. 

(10) Doubtless if it could be held that the 
petnrs did not act in good faith they cannot 
claim the protection of sub-s (3) of S- 
O. H. R, E. Act. The expression ‘good faith' has 
been defined in S. 2(17), Orissa General Clauses 
Act, 1937 as follows: 

‘‘a thing shall be deemed to be done in 'good 
faith’ where it is in fact done honestly, whether 
it is done negligently or not.” 

This definition is an important departure from 
the definition of the same expression occurring 
in S. 52, Penal Code where 

"Nothing is said to be done or believed in 
‘good faith’ which is done or believed without 
due care & attention.” 

Thus though for the purpose of the Penal Code 
where an act is done negligently even though 
it may be done honestly, a plea of good faith 
may not stand, for the purpose of the O. H- 
R. E. Act, however, so long as the impugn^i 
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act is done honestly , even negligence on the 
part of the doer will nevertheless indicate good 
faith on his part. In the present case there 
Is no finding by either of the two Cts to the 
effect that the action of the petnrs was not done 
in good faith. Consequently I would hold that 
proceedings for disobedience of an injunction 
order cannot be started against them in view of 
the statutory protection given to them by sub-s 
(3) of S. 58, O. H. R, E. Act as amended. 

(Hi In C. R. 51 of 1950 the question for 
decision is whether the order of the lower Ct 
restoring possession of the temple properties to 
the opposite party can be sustained. I must 
say that an order of that nature would frus- 
trate the object for which S. 59 was amended 
by Orissa Act XXXI (31) of 1947. That sec- 
tion as amended requires the ex-tiiistee to gh'e 
up possession to the new trustee under the 
orders of the Endowments Comr & then seek 
his redress by institution of a suit in the usual 
way. Whether in such a suit the Ct will have 
power to appoint a Receiver & thereby dis- 
possess the new trustee who has been actually 
put in possession of the temple properties by 
the Endowments Comr under S, 59 is a ques- 
tion on which it is unnecessary to express any 
opinion at present. It is sufficient to note that 
in the present case where there is no applica- 
tion for appointment of a Receiver or any find- 
ing that the new trustees (the petnrs) are mis- 
managing the temple properties, the order of 
the lower Ct directing them to give up posses- 
sion to the previous trustee (the opposite party) 
was clearly wrong. 

-K’-S. Revision allowed. 


A. I. R. (38) 1951 ORISSA 233 (C.N. 53) 

JAGANNADHADAS AND PANIGRAH2 JJ. 

Nilmoni Hofa, Deft-Apvlt v, Govinda Chandra 
Das, Pltf-Resp, 

Second Appeal No. 135 of 1947, D/- 26-9-1950. 

Tenancy Daws — Orissa Tenancy Act II (2) 
of 1913, S. 26 (2) — Purchase of occupancy 
land by co-sharer proprietor prior to 1913 — 
Bengal Tenancy Act VIII (S) of 1BS5, S. 22 (2). 

When a co-sharer purchased occupancy land 
prior to 1913, his occupancy right in such land 
is certainly extinguished hut the holding conti- 
nues and he can hold the land subject to pay- 
ment of rent to the other co-sharer proprietors 
under S. 22 (2), Bengal Tenancy Act. The 
right acquired by him would not be affected by 
S* 26 (2), Orissa Tenancy Act. The fact that 
the co-sharer was recorded in the Current Set- 
tlement Register as Iwlding the land under S. 
26 (2), Orissa Tenancy Act does not affect his 
status acquired before 1913, When in such a 
caee the touzi is sold for arrears of land reve- 
nue the right of the co-sharer in the occupancy 
holding does not pass to the purchaser, 

iPCLTdS 2 4) 

B. X. Pal, for AppZt — P, C. Chatterji, 'for 
Resp. 

PANIGRAHI J : This appeal raises a point 
of some novelty but not of difficulty. The facts 
Mcessary to be stated are that the father of 
the deft-applt was the owner of two-thirds 
sh^e touzi No. 1075 & this two-third share 
was recorded in the registers of the Collec- 
torate as touzi No. 5989. He had also pur- 
chased 3.28 acres of lands appertaining to hold- 
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ing Nos. 34 and 35 (which are the subject- 
matter of the suit) by sale deeds, Ex. A — 
KLH'ies of the years 1895, 1906, 1907 & 1909. 
These lands were acquired by purchase from 
tenants who had occupancy rights therein. Tlie 
deft was recorded in the Current Settlement 
Register as holding these lands under S. 26 (2), 
Orissa Tenancy Act. Touzi No. 5989 was put 
up ior sale by the Collector for realising arroar 
of land revenue on 24-10-40 & was purchased by 
the pltf. The pltl took delivery of the same 
through the revenue Ct on 19-1-42. in Nov 
1943 he instituted a suit alleging dispossession 
by the deft-applt in Dec 1942. The pUfs case 
was that the interest of the deft in the occu- 
pancy holding’ also pa.ssed to tlie purchaser at 
the revenue sale. That plea is resisted by the 
deft on the ground that what actually passed 
to the purchaser at the rev^enue sale was only 
the interest in the estate & not the interest in 
the holding which the deft had purchased. The 
question that is to be considered is which of 
these contentions is to prevail. 

(2) Mr. B. K. Pal, appearing for the deft- 
appltp contends thfit the law o^ppliCcible to this 
case Is S, 22 (2), Bengal Tenancy Act which 
was operative in Orissa before the introduc- 
tion of the Orissa Tenancy Act in the year 
1913. Section 22 (2), Bengal Tenancy Act cor- 
responds to S. 26 (2), Orissa Tenancy Act, but 
there is a substantial difference in the language 
of the two sub-sections. Under S. 22 ( 2), Ben- 
gal Act, as it stood before its amendment in 
1907, a co-sharer-proprietor purchasing the occu- 
pancy right in a land would be entitled to hold 
the land subject to payment to his co-proprie- 
tors of the rent which may from time to time 
be payable to them. Section 26 (2) of the 
Orissa Act, on the other hand, declares that 
such person shall have no right to hold the 
land as a ryot but shall hold it as a proprietor 
& shall pay to his co -sharers a fair & equitable 
sum for the use and occupation of the same. 
The difference in language seems significant & 
created different rights in the purchasing co- 
proprietor under the two Acts. Under the 
Bengal Act the purchase of the holding by one 
co-sharer would not enure to the benefit of the 
other co-sharers & there would be no merger 
of interest of the ryot with that of the land- 
lord. All that S. 22 (2), Bengal Tenancy Act 
declared before its amendment in 1907 is that 
the occupancy right in a holding would be ex- 
tinguished in the event of its purchase by a 
co-sharer proprietor. That sub-section, as it 
stood before the amendment, was as follows : 

22 (2) Xf the occupancy right in land is 
transferred to a person jointly interested in 
the land as proprietor or permanent tenure- 
l^lder, it shall cease to exist; but nothing in 
this sub-section shall prejudicially affect the 
rights of any third person." 


xnis secrion was me subject of controversy for 

& came up for interpretation before 
the Calcutta H. C. In ‘Jawadul Haque v Ram- 

S ® > & ‘R^mmohan 
y Sheik Kachu’, 32 Cal 386: (1 CLJ 1 PB) 

the view taken by that H. C. was that S. 22 (2) 
did not extinguish the holding, that occupancy 
light is only an incident of the holding & the 
extmction of the occupancy right did not neces- 
sarily put an end to the holding itself The 
amending Act of 1907 did not alter the law 
as laid down in these two cases. It merely 
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emphasises the position that the purchasing co- 
proprietor shall hold the land subject to pay- 
ment of proportionate rent to his co-sharers, & 
that he was not to be deprived of the benefit 
of his purchase nor would his purchase enure 
to the benefit of the other co-sharers who did 
not contribute to the purchase. The result 
was the creation of an intermediate status for 
the purchasing proprietor, which was certainly 
not that of an occupancy ryot nor that of a 
tenant-at-will. The position was merely that 
he had right to retain possession of the land sub- 
ject to the payment to his co-sharers of their 
shares of the rent. In the latest decision of 
the Patna H. C., reported in ‘Upendra Pratap 
Narain v, Dulhin Ishwarwati Kuer’, 27 Pat 610 : 
(AIR (37) 1950 Pat 115 FB), the majority view 
follows the law as laid down in ‘Jawadul Haque 
V. Ramdas', 24 Cal 143: (1 CWN 166 SB). It 
was held in that case that a co-sharer-landlord 
who had purchased a transferable occupancy 
holding was entitled to retain it in his posses- 
sion as his purchased land on a partition taking 
place between him & his co-sharers. In 1908, 
S. 22 (2), Bengal Tenancy Act was further 
amended in its application to East Bengal & 
Assam. The sub-section, as applicable to East 
Bengal, declares in lan^age identical with that 
used in S. 26 (2), Orissa Tenancy Act, that 
the purchasing co-proprietor shall have no right 
to hold the land as a ryot but shall hold it 
as a proprietor. It has been held in ‘Abhoy 
Charan v. Ram Sunder’, AIR (17) 1930 Cal 
109; (124 IC 323), that this amendment made 
in 1908 has no retrospective effect & that a 
purchaser before the introduction of the amend- 
ment would not lose the right he had before 
the amendment was made. It was accordingly 
contentded by Mr. Pal that all the purchases 
made by his client being prior to 1913 when S. 
26 (2), Orissa Tenancy Act took the place of 
S. 22 (2), Bengal Tenancy Act, the right ac- 
quired by him would not be affected by the 
Orissa Tenancy Act, 1913. We are satisfied 
that this contention is correct & must prevail, 
the result being that the deft-applt can retain 
possession of the lands that he had acquired 
by purchase prior to 1913. His occupancy right 
in such lands is certainly extinguished but 
the holding continues & he can hold the land 
subject to payment of rent to the co-sharer pro- 
prietors. The remark made against his name 
in the Current Settlement Record-of-Rights 
does not affect the legal position or his status 
which he had acquired before the passing of 
the Orissa Tenancy Act. 

(3) The correct position, therefore, appears to 
be that the applt was by reason of his pur- 
chase of the occupancy holding a tenant under 
the general body of proprietors & was liable 
to pay rent to them under S. 22 (2), Bengal 
Tenancy Act, as amended in the year 1907 & 
that there was no merger of the two interests, 
provision for which was subsequently enacted in 
S. 26 (2) of the Orissa Act. The provision in 
the Bengal Act was expressly to the effect that 
he 

“shall be entitled to hold the land subject 
to the payment to the co-proprietors or joint 
tenure-holders of the shares of the rent which 
may be from time to time payable to them.” 

The Section expressly provides for payment of 
'^rent" Instead of “a fair It equitable sum for 


the use & occupation of the same” as laid down 
in S, 26 (2) of the Orissa Act. 

(4) Another distinction to be noted is that 
under the previous law the purchasing co-pro- 
prietor was “entitled to hold the land” whereas 
it was laid down in the Orissa Act that he 
shall have no right to hold the land as a ryot. 
The difference in language is, in my opinion,, 
deliberate & while the Orissa Act enacted that 
there should be a merger of the ryoti interest 
in the proprietary interest the law prior to the 
introduction of the Orissa Tenancy Act, 1913 
was otherwise. The purchasing co-proprietor 
was certainly not a ryot because S. 22 (2) of 
the Bengal Act before its amendment in 1907 
declared that the ryoti interest shall cease to 
exist. He had therefore some interest in the 
land which was not illusory or intangible. The 
right to hold the land subject to payment of 
rent to his co-proprietors was recognised by the 
law as a real right. The question accordingly 
is whether such right would pass to the pur- 
chaser at a revenue sale of the touri. Section 
13 of the Bengal Act XI (11) of 1859 empowers 
the Collector to put up to sale that share of 
the estate which has been separately registered 
& in respect of which a separate accoimt has 
been kept. Section 54 declares the rights of 
a purchaser of a share in the estate sold under 
S. 13 & lays down that when a share or sh^es 
of an estate may be sold under the provisions 
of S. 13 or S. 14 the purchaser shall acquire the 
share or shares subject to all encumbrances 
& shall not acquire any rights which were not 
possessed by the previous owner or owners. The 
section declares in affirmative terms what the 
purchaser shall acquire & also contains a nega- 
tive declaration as regards what he shaU not 
acquire. On a plain reading of the section it 
appears that all that the purchaser acq^es 
is only the share which the defaulting proprietor 
had in the estate; & what he does not acquire 
is any right which the- previous owner did not 
possess. If I am right in my view of the prc^ 
vision in S. 22 (2) of the Bengal Act, as stated 
above, it cannot be said that the previous 
owner owned, in the land that he purchased 
from the occupancy ryot, any interest as owner 
of the estate, since S. 22 (2) kept the two 
terests separate & recognised the status 
purchasing co-proprietor as a tenant payu^ 
rent, to the general body of co-proprietors. It 
therefore follows that the deft-applt did not 
possess the interest, that he had purchased » 
proprietor. The section does not say that the 
purchaser at the revenue sale shall acquire an 
the rights which were possessed by the prevmi^ 
owner; in terms it expressly says that he shau 
not acquire any rights which were not po^ 
sessed by the previous owner. This can only 
mean that the purchaser acquires no more thW 
what was the property of the previous owi^» 
viz., his share in the estate. The holding ow 
not become the private land of the propnewrii 
it was held by him in a different capacity » 
therefore would not pass at the revenue sai 
to the auction-purchaser. 

(5) I would accordingly allow this appeal with 
costs. 

(6) DAS J: I agree. . 
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BhoUmath Panigrahi, Pttf-Apiplt v, Shyam- 
sundra Bose and others, Defts-Resps. 

Second Appeal No, 299 of 1947, D/- 7-11-1950. 

Limitation Act {1908), Arts, 142 and 144 — - 
Adverse possession — Essentials — Landlord and 
tenant — Non-transfer able holding transferred 

— Possession of transferee for over 12 years, 
without latidlord exercising his right of re-entry 

— Transferee acquires tenancy rights by adverse 
tiossession. 

In order that possession may be adverse it 
must be actual, exclusive, and adequate in con- 
tinuity, in publicity and in extent. It is not 
7iecessary that such possession should also be 
to the knowledge of the person against whom 
possession is asserted. It is sufficient that the 
possession be overt and without any attempt at 
ooncealment, so that the person against whom 
time is running ought, if he exercised vigilance, 
to be aware of what is happening. 

When a non-frcTis/erabZe holding is trans- 
ferred in its entirety, it amounts to an aban- 
donment by the tenant of that holding. The 
landlord is entitled to exercise his right of re- 
entry on the date of transfer. The possession of 
'the transferee is adverse from its very inceptio 7 i 
as he has entered upon the land under a void 
transaction. Time therefore runs against the 
landlord from the date of the transfer, and if 
the adverse possessor remains in possession for 
over twelve years, the title of the tenant is com- 
pletely extinguished. The landlord's right to 
recover the same is also similarly extinguished 
if\he does not enforce his right to re-enter or 
recover within the period of limitation. In such 
a case the adverse possessor acquires the 
tenancy rights. (Paras 4,7) 

Anno: Lim. Act, Arts. 142 and 144, N. 'l6. 
63 . 86 . 


B. 


L. K. Das Gupta, for Applts — M. S. Rao and 
K. Basu, for iiesps. 


PANIGRAHI J; This is an appeal against 
the reversing Judgment of the Subordinate 
Judge, Cuttack, directing the dismissal of the 
pltf’s suit for ejectment & damages. The facts — 
which are not in dispute — are that one Bai 
Panigrahi, an ancestor of the pltf & defts 2 
to 6 who constitute one family, purchased some 
lands by two registered kabalas dated 27-8-1914 
& 24-7-1917 from one Burunda Naik & his son 
respectively who were then the recorded tenants 
of those lands. The lands appertained to khata 
No. 249 in touzl No. 2219. As a result of the 
partition of the touzl the disputed plot fell in 
the separated touzi No. 7288 which was pur- 
chased by deft 1 at a revenue sale on 18-3-1918. 
In the Current Settlement the suit plots, which 
measure 70 decimals, were recorded in Khata 
No. 120 & In the remarks column the trans- 
name was noted as being in possession 
^ y^ne of the two kabalas mentioned above. 

1 the landlord of the separated touzl 
prought rent suit in the year 1938 against Bha- 
^t, son of Padl, & obtained a rent decree in 
Rent Suit No. 4078 of 1938-39. The holding was 
to sale in execution U purchased on 
by deft 1. Zn due course deft 1 took 
jeuvery through Ot on 26-1-1940. The pltf, 
therefore, flled the suit in 1944 for a declaration 


of his title & for possession with mesne pro- 
fits. The pltf’s case is that he has acquired 
occupancy right by reason of his adverse pos- 
session against the landlord for over twelve 
years & that the decree obtained against the 
original tenant, who had his right in the holding 
at the time of the suit, is not binding upon the 
pltf. The main contention on behalf of the 
first deft was that the pltf was never in pos- 
session of the disputed Isinds, 

(2) Both the Cts below found that the pltf 
entered into possession under the sale-deeds 
mentioned above & was in possession right up 
to deft I’s purchase of the suit lands in rent 
Ct sale. The primary Ct further held that 
the pltf’s possession since 1917 — when the dis- 
puted land became a separate holding — was 
adverse to the landlord & that he had acquired 
an occupancy right by being in adverse posses- 
sion for over twelve years before the rent suit. 
The appellate Judge, however, differing from the 
trial Ct, held that the pltf should prove ad- 
verse possession for twelve years from the date 
of the auction-sale in favour of deft 1, in order 
to succeed in the suit. In the view of the lower 
appellate Ct the pltf was an unrecognised trans- 
feree & the decree against the recorded tenant 
was a valid decree. He further held that the 
pltf's possession as a tenant of the land & his 
payment of water-tax cannot be said to be 
adverse as it had not been brought to the 
notice of deft 1 nor could any knowledge be 
imputed to him. In any event, knowledge of 
deft 1 can be said to have commenced from 
the date of publication of the Current Settle- 
ment Record of Rights, & not before that. In 
this view of the facts the appellate Ct reversed 
the judgment of the learned Munsif & dismissed 
the pltf’s suit. 

(3) The only point that falls to be considered 
in second appeal is whether the pltf has ac- 
quired the status of an occupancy raiyat by 
reason of his adverse possession for over twelve 
years prior to the date of the rent suit. Mr. 
Das Gupta learned counsel for the pltf-applt 
contends that it is not necessary for the pltf 
to establish that the landlord had knowledge 
of his possession which was adverse since its 
inception as he had purchased a non-transfer- 
able holding. It cannot be seriously challenged 
that the suit plots were recorded as complete 
holdings in the separated touzi after the par- 
tition of the original touzi, & that the landlord 
was sixteen-annas landlord of the tenant who 
was the full owner of the holding. If, there- 
fore, the original tenant is shown to have 
lost possession to a trespasser who completes his 
title by being In possession for over twelve 
years, it cannot be said that the holding is still 
represented by the original tenant who has 
completely lost his title after the expiry of 
twelve years. It is also urged that if the posses- 
sion is overt, the landlord must be deemed to 
have had knowledge unless he is kept out of 
such knowledge by some attempt at concealment 
on the part of the posse'ssor. This argument is 
met by Mr. Rao, learned counsel for the resp. 
by the contention that the alleged adverse pos- 
session of the pltf is only an encumbrance on 
the holding which is voidable by the auction- 
purchaser & that as in the present case the 
landlord himself happens to be the auction pur- 
chaser there was no need for avoidance. Mr. 
Rao also attempted to raise a new point beConi 
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us that the transferor was all along in occupa- 
tion of the land as the sub-tenant of the pltf 
& he relied upon the evidence of a solitary 
witness who, in the opinion of the Cts below, 
had been gained over. Another point that was 
urged by Mr. Rao is that sale in favour of the 
pltf's ancestor being only of portions of a hold- 
ing, the landlord is not bound to exercise his 
right of re-entry & that the original tenant con- 
tinues to be liable for the rent. We are satis- 
fied that the last two arguments of Mr. Rao 
are untenable in view of the admitted facts in 
this case. The only point, therefore, on which 
the decision of this appeal should depend is 
whether the pltf has acquired the right of the 
recorded tenant by reason of his adverse posses- 
sion for over twelve years as against the land- 
lord. 


(4) In order that possession may be adverse i1 
must be actual, exclusive, & adequate in con- 
tinuity, in publicity & in extent. It was, how- 
ever, held in some of the reported cases, that 
such possession should also be to the knowledg6 
of the person against whom possession h 
asserted. But this view of the law can nc 
longer be maintained as correct in view of the 
decision of the Judicial Committee in ‘Secre- 
tary of State V. Devendralal Khan’, 61 I A 78 : 
(AIR (*1) 1934 PC 23), where the contentior 
was 1 aised on behalf of Govt that the adverse 
possession of the deft was not brought to theli 
notice. Lord Macmillan, after giving a general 
exposition of the requii*ements of adverse pos- 
session, observed that there was no authority 
for suen a requirement. It was held, 

0 sufficient that the possession be overt 

& without any attempt at concealment, so that 
the person against whom time is running ought 
'i Vigilance, to be aware of what 

reiterated in a later case 

Si/?- To IS ‘Srish Chandra v. Baiji- 

nath, 62 I A 40: (AIR (22) 1935 PC 36). It 

IS therefore now well established that, in order 

possession, it is not neces- 

of possession should be exer- 
cisea to the knowledge of the pltf. When a 

non-transferable holding is transferred in its 

tSiS^t^nf abandonment by the 

^ ^ Jaolding. The landlord is en- 

titled to exercise his right of re-entry on the 

. *^^6 possession of the trans- 
feree is adverse from its very inception as he 

WrJ therefore i-uns against the land- 

transfer, & if the adverse 

v2?s thP ?uip ^ possession for over twelve 
years, the title of the tenant is completely ex- 

samels'^i landlord’s, right to recover the 
same is also similarly extinguished if he does 

re-enter or recover 

nrfnpfm^T limitation. This is the 

principle laid down in ‘Probhavati Dasi v Tai- 

(AIR ( 1 ) I9li Cal 
196), wheie Jenkms O. J. obseiwed that the only 

hFi. overcoming the bar of limitation would 

a case within S. 18, Limita- 
^ that the statute of limitation ope- 
rates to create a limited interest of tenancy in 
e person who has been in continuous pos- 
session for the requisite period . The case re- 

A°T Kanta v. Govinda Ramanuja’, 

air m) 1994 Pat 458: (150 IC 102) lends 
support to the contention that time would run 


.against the landlord from th.e date of his 
knowledge but that case was not one in eject- 
ment & is easily distinguishable. The case re- 
ported in ‘Rajendra Narayan v. Nilmani BeheraV 
3 Cut LT 64: (AIR (24) 1937 Pat 593) Is 
more to the point & follows the P. O. view in 
‘Secy of State v, Devendra Lai’, 61 I A 78 : (AIR 
(21) 1934 P C 23), cited above. 

(5) Having regard to the concurrent findings 
of the Cts below that the pltf had been in pos- 
session right from the date of his purchase to 
the date of the rent sale in favour of the first 
deft, that is to say, for a period of nearly twenty 
years prior to the institution of the rent suit, 
it cannot be asserted that the landlord was 
unaware of time running against him if, by the 
exercise of ordinary vigilance, he could have 
known it. 

(6) Mr. Rao very strenuously argued that the 
pltf did not file any rent receipts in proof of 
his possession, but it is not shown that the land- 
lord received any rent from the recorded 
tenant during this period. The fact that the 
transferee’s name was recorded in the Current 
Settlement shows he was in possession prior 
to the date of the Settlement, 

(7) I have therefore no hesitation in holding 
that the pltf had been in adverse possession 
of the suit holding for over twelve yeajs prior 
to the institution of the rent suit openly &' 
continuously & that he had acquired the 
tenancy right by such aaverse possession. The^ 
auction sale of ttte suit holding did not have 
the effect of conveying the holding as the pltf 
was not made a party to the rent suit. The 
pltf is accordingly entitled to a decree as prayed 
for. 

(8) The judgment of the learned subordinate 
Judge is set aside & that of the trial Ct Is- 
restored. The appeal is allowed with costs- 
throughout. 

(9) DAS J: I agree. 

R.G.D. Appeal aWoujed- 
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Nilambar Bewa, Deft-Applt v. Fagu PrustUr 
Pltf-Resp. 

A. P. O. D. No. 38 Of 1949, D/- 30-8-1950. 

ia) Evidence Act (.1872}, Ss. 101 to 103 
Application for probate — Proof — SuccessUiff^ 
Act (1925}, S, 222. 

When an appln is made for the grant of pro- 
bate of a disputed will, the Ct called upon t<> 
do so has to be fully satisfied that the document 
has been duly and validly executed and attest&i 
and that it is the legal declaration of the 
tion of the testator with respect to the property j 
, which he desires to be carried into effect after J 
his death. The onus, in such cases, rests on th^ ^ 
perso7i who propounds the will to establish 
that it is the will of a free and capable testfdor 
who at the time hud a sound disposing stato ^ 
of mind. Where circumstances exist, which 
excite the suspicion of the Ct, it is for I 

who propound the will to remove such suspUnoit 
and to prove affirmatively that the testator kne^ 
and approved the contents of the document 
This onus is all the greater where the persofu 
who propounds the will takes a benefit. 
there is conflict of evidence and the best evr | 
dence I'elatijig to the factum of the execution |: 
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and the circumstances relating thereto has not 
been given, the Ct viay toell hold the will not 
proved. {Para 3) 

Anno; Evidence Act, Ss. 101 to 103 N. 52; 
Succession Act, S. 222, N. 6. 

(b) Evidence Act {1S72). Ss. 101 to 103 ~ 
Probate — Will not registered — Proof — Suc- 
cession Act {1925), S. 222. 

When a loill tohtch has not been registered 
during the lifetime of the testator, and has not 
seert the light of the day for about three years 
after the death of the testator is put forward 
and a probate is asked for, something more is 
required than the bare and for7nal proof of 
execution and attestation, by calling in a feiv 
only of the persons coiniected loith it. It has to 
be satis/actoriip made out that it is the free and 
conscious act of the testator and for this pur- 
pose the best evidence of all the circumstances 
cojinected ivith the execution of the will has to 
be fully 7nade out. {Para 4) 

Anno: Evi. Act. Ss. 101 to 103. N. 52; Succes- 
sion Act, S. 222, N. 5. 

S. N. Se7igupta and R. N. Sinha, for Applt — 
K. M. Swain, for Resp. 

DAS J ; This is an appeal against the judg- 
ment of the learned Dist J. of Cuttack, grant- 
ing probate to one Fagu Prusti, of the will of 
one Narayan Piusti. The appet is the brother 
of the testator, who is also the executor under 
the will. The objector, who is the applt before 
us, is the wife of the testator. The will is said 
to have been executed on 30-5-38. The testa- 
tor admittedly died two months thereafter on 
2-8-1938. He was about 35 years old at the time 
of his^ death. He left him surviving the applt, 
his wife Nilambar Bewa, and a daughter aged 
about 6 years, Padma Dei. Subsequent to the 
birth of his daughter, he appears to have had 
two male children, one after another, but they 
had both died before the date of the alleged will. 
It would appear from the evidence of the applt 
that the second of the male children was bom 
about a year prior to the testator’s death & 
died when he was a baby less than 10 months’ 
old. The will purports to be executed in favour 
of one Brajabandhu Prusti, the minor son of 
Fagu Prusti* the resp. In support of the due 
execution of the will, two persons purporting to 
be the attestors thereof, nave been examined as 
P. Ws. 1 & 2 & the will has been marked as 
Ex. 1. The wife who has examined herself as 
D. W. 1 & who appears to be literate & claims 
to be acquainted with the writing & signature 
of her husband, denies that the signature in the 
alleged will is that of her husband. The will 
also purports to bear the thumb impression of 
the testator. No documents have been filed on 
either side for comparison of the alleged sig- 
nature or thumb impression in the will. The 
will has not been registered & it has been 
produced by the resp for the first time in the 
year 1941 in connection with certain land reve- 
nue proceedings. It would appear that the 
applt, Nilambar Bewa, applied for mutation of 
her name In the place of her deceased husband 
in respect of his properties. But the resp, Fagu 
Prusti objected on behalf of his minor son & 
produced the will in support of his objection 
before the Revenue Ct as appears from Ex, 4, 
the order in the land-revenue proceedings dated 
24-10-41, The proceedings terminated against 
the applt & we have been informed at the Bar 


that the applt has thereupon filed a title-suit 
W'hich is now pending & has been stayed to 
await the disposal of this appeal. 

(2) The applt has, in addition to challeng- 
ing the genuineness of the will, contended that 
her husband died undivided, implying thereby 
that tlie will is invalid. This contention ha.s 
presumably been raised with a view to take 
advantage of the provisions of the Hindu 
WomeiVs Rights to Property Act of 1937, which 
has been made applicable retiuspectively to the 
agricultural property in Orissa by Orissa Act of 
1944. She has also raised the contention tliat 
the properties of the testator disclosed in tlie 
probate proceedings & specifically mentioned in 
the will are far less than what the testator 
died possessed of. Neither of these questions, 
namely, as to the testamentary capacity of the 
testator or the extent of the properties in res- 
pect of which the will may become operative 
are matters with which the Ct is concerned in 
these probate proceedings. It is therefore un- 
necessary to say anything regarding the same. 
It may a].so be mentioned that under the terms 
of the alleged will, the appet is to be the exe- 
cutor only during the minority of his son who, 
at the time of the alleged execution of the will, 
was 14 years old as spoken to by P. W. 1 ^ who 
therefore must have been major by 1944 wheir 
this appln was made. It is doubtful whe- 
ther under the circumstances, the appet had a 
right to apply for the probate. No such ques- 
tion has been raised before xis & it is unneces- 
sary therefore to say anything further about it. 

(3) When an appln is made for the grant of 
probate of a disputed will, the Ct called upon! 
to do so has to be fully satisfied that the! 
document has been duly & validly executed 
atte.sted & that it is the legal declaration of; 
the intention of the testator with respect to; 
the property which he desires to be can-fed into 
effect after his death. The onus, in such cases, 
rests on the person who propounds the will, 
to establish that it is the will of a free & 
capable testator who at the time had a sound 
disposing state of mind. But where circum- 
stances exist, which excite the suspicion of the 
Ct, it is for those who propound the will to 
remove such suspicion & to prove affirmatively 
that the testator knew & approved the con- 
tents of the document. This onus is all the 
greater where the person who propounds the! 
will takes a benefit. These propositions are well-* 
established & beyond any question. See ‘Barry v, 
Butlin', (1838) 2 Moore PC 480: (46 RR 123); 
‘Tyrrell v. Palnton’, (1894) PD 151: (70 LT 
453. No doubt mere unreasonableness or inoffi- 
Oiousness of a will is not to be treated as a 
suspicious circumstance, if there is cogent & 
reliable proof of valid execution by the testator 
in a sound disposing state of mind. See ‘Mon- 
ghibhai v. Pragji Dayal*, AIR (12) 1925 PC 
198; (89 IC 88), Nor should any mere circum- 
stantial improbabilities be allowed to outweigh 
reliable & positive testimony. See ‘Chotey 
Narain Singh v. Ratan Koer’, 22 Cal 519 : (22 
I A 12 PC). It is also true to say that bare 
conflict of testimony as to the factum of valid 
execution by the testator or as to his capacity 
is not to be treated as an item of suspicion 
within the meaning of the rules laid down in 
‘BariT V. Butlin’, (1838) 2 Moo PC 480: (46 
RR 123) & ‘Tyrell v. Painton’, (1894 PD 151: 

70 LT 453). See ‘Jarat Humari v. Bissessur 
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Dutt', 39 Cal 245: (13 IC 577); 'Sarojini Dassi 
V. Haridas Ghose’, AIR (9) 1922 Cal 12 : (49 
Cal 235): & ‘Prasannamoyi Debi v. Baikuntha 
Nath’, AIR (9) 1922 Cal 260: (49 Cal 132). But 
where there is such conflict of evidence and 
the best evidence relating to the factum of the 
execution & the circumstances relating thereto 
has been given, the Ct may well hold the will 
not proved. See ‘Bindeshri Prasad v, Mt, Bai- 
sakha Bibi', AIR (7) 1920 P C 70 : (61 IC 431) 
& AIR 1930 PC 140 (sic). It is in the light 
of these well-established principles that the evi- 
dence & the circumstances in this case have 
to be considered. A penis al of the learned 
Judge’s judgment discloses a lack of grasp of 
the above principles & it therefore falls to us 
to make an independent appreciation. 

(3a) The will purports to be addressed In 
favour of Brajabandhu Prusti, son of Fagu 
Prusti, as the donee thereunder. At the outset, 
it specifies the property which at the time is 
said to be owned by the testator. Its provi- 
sions may be translated as follows : 

‘T have been suffering from ‘Vatha Roga’ for 
a long time. I have no child excepting a 
daughter named Padma Dei. I have no expecta- 
tion of having any children in future. 1 have 
been looking on you Brajabandhu Prusti from 
your childhood with affection as a son. You 
have also been conducting yourself like a son, 
being obedient & well-behaved. I am therefore 
very much attached to you. Consequently, I 
am placing much hope in you for future. My 
lather-in-iaw Gopal Sahu having seen my weak 
condition, has kept away my wife, his daughter, 
'lor a long time in his house. He is also a 
habitual litigant & I am therefore apprehensive 
that he will after me, involve any property 
which I may leave, in waste & loss. In order 
to avoid disputes & for securing proper arrange- 
ment for the offering of Pindas, in order to 
secure salvation in the other world, & because 
there is uncertainty as to what may happen to 
me in course of time, I am executing this will, 
of niy own accord freely with a sound & settled 
mind. The above mentioned Brajabandhu 
Prusti will after my death get, & in my place 
become the owner ^ possessor of all the pro- 
perty which I have mentioned above & all 
other property which I may acquire during my 
lifetime. No other person can raise any objec- 
tion to this. Any such objection will be un- 
tenable in view of this will. This is proper for 
you (Brajbaudhu Pi'usti) the donee under this, 
viz., you as well as Fagu Prusti whom I am 
appointing as executor during your minority, 
will cari’y out duly the arrangement hereunder 
mentioned for Khork Poshak (maintenance) of 
my daughter Padma Dei & of my wife Nilam- 
bara Dei, viz., for the mother annually 2 bha- 
i*ans of paddy & eighteen rupees & for the 
daughter till her marriage annually one Bharan 
of paddy & twelve rupees, will be regularly sup- 
plied, also for the marriage of my daughter an 
expense of not less than Rs. 150/- will be in- 
curred .also towards her Jautuk (marriage gift) 
one mana of Sarad paddy land in Ratisinga 
village will be given. If she is unwilling to take 
the land, she wiU be given the value thereof. 
Aslo according to family usage, her usual re- 
quirements will be met. The funeral cere- 
monies of myself & my wife will also be duly 
performed. So long as my wife & daughter are 
in Joint mess like me or if they leave our 
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ancestral house & go anywhere else, they will 
not be entitled to receive maintenance as above. 
If my wife leaves the ancestral house St goes 
away elsewhere, she will not be entitled to 
take my daughter with her, if my v^e goes 
outside as above, my executor will look after my 
daughter as her guardian. If necessary, he can 
for the purpose have resort to Ct in his capa- 
city as guardian. Also if you both give any 
trouble in the matter of supplying maintenance 
as above they will be entitled to take the neces- 
sary proceedings through Ct & realise what is 
due to them. I have appointed your father 
Fagu Prusti an executor in order that he may 
look after all matters as above stated in case I 
happen to die during your minority. You will 
be entitled to take over all the responsibility 
from Fagu Prusty, on your attaining majority 
if you so choose,” 

This is written by one Krupasindu Das of 
Talakusuma, & attested by four persons, (1) 
Laxman of Gurupailo, (2) Harekrfelma 
Gochhait of Baharana, (3) Dharanidhara Das 
of Soralio, & (4) Dadhi Sahu of Tala Kusuma. 
It has also been signed by the resp, Fagu 
Prusti, & one Jagannath Prusti, another co- 
sharer in token of their agreement to the will. 
Out of these seven persons connected with the 
will only the attestors, namely, Dharanidhara 
D^ & Harekrishna Gochait have been exa- 
mined as P. Ws. 1 & 2 respectively. The testa- 
tor is a resident of the village Baharana. P. W. 
1 who is a resident of a different village gave 
evidence that he happened to go over to the 
testator’s village that day in order to place 
some orders for preparation of certain orna- 
ments with one Hari Sahu, whose house is close 
to the testator’s house. He says that when he 
was sitting there, he was called by the testa- 
ftor for attesting the will. He went to the 
testator’s house & saw there the scribe pre- 
paring a draft & remained there for about an 
hour. The executant signed & thumb-marked 
the will in his presence & in the presence of 
others who all attested the will in the presence 
of each other & in the presence of the testator. 
P. W. 2 who belongs to the same vil^e as 
that of the testator, is his neighbour, with one 
house intervening. He says that the testator 
executed a will two months prior to his death 
& that one Krupasindhu scribed the will & he 
& others attested the will. He says that a draft 
was prepared first, that it was read to the 
executant, & that a fair copy was made & also 
read over, that the executant signed St thumb- 
marked the same & that all the rest of them 
thereupon attested. This is practically all the 
evidence on the strength of which the learned 
Judge has found in favour of the will. 

(4) It appears to us that this evidence Is 
wholly insufficient to satisfy the Ot with refer- 
ence to the standards above indicated. When 
a will which has not been registered during the 
lifetime of the testator, & has not seen the 
light of the day for about three years after 
the death of the testator is put forward & & 
probate is asked for, something more is req:uired 
<than the bare & formal proof of execution Si 
attestation, by calling in a few only of the per- 
sons connected with it, as in case, p 
has to be satisfactorily made out that it » 
the free & conscious act of the testator St for 
this purpose the best evidence of all tl^ 
cumstances connected with Uie executlcm of the 
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I will has to be fully made out. When such 
evidence is available & not given, It raises 
grave doubts even as regards the truth of the 
case relating to execution & attestation, in 
the present case, apart from the non-registra- 
tion it late production of the will, there are 
a number of other circumstances which have 
not been sufficiently explained. The most mate- 
rial witnesses have not been examined. All 
the attesting witnesses, excepting one, happen 
to be residents of villages difEerent from that of 
the testator. In a case cf this kind, the scribe 
is generally the most important witness, but 
he has not been examined. It was said by 
P. W. 1 that the scribe was his neighbour St 
that he was suffering from a severe type of 
diabetes. When cross-examined, he says that 
he saw the scribe only a mouth prior to his 
giving deposition. This is no proof that the 
scribe was not available as a witness in these 
proceedings owing to any serious illness. One 
of the important Questions that arise in a case 
of this kind is as to the custody of the alleged 
wi^ from the moment of its execution till it 
sees the light of the day. The resp, the pro- 
ponent of the will, has produced it into Ct, 
but has not examined himself. Admittedly he 
was connected with the execution of the will 
& he has signed it in token of his consent. 
According to the evidence of P. Ws, 1 & 2, 
he was also present at the time when the will 
was written & the will itself was for the bene- 
fit of his son. He is obviously very much in- 
terested in the will, though he may take no 
direct benefit under it, excepting by way of 
management of the property till his son attains 
majority. On the evidence of P. Ws. 1 & 2, the 
testator was having joint mess with him at the 
time of the alleged execution of the will & for 
sometime prior thereto. In the circumstances, 
he was the best person to explain the circum- 
stances relating to the execution of the will & 
the entire background of the testator’s situa- 
tion which may have operated on his mind for 
making the particular provisions therein. He 
should also have been in a position to explain 
how the various persons from different vil- 
lages happened to figure as attestors & why the 
will was not registered & in whose custody the 
will was after execution & how it came to his 
hands. The non-examination therefore of 
these two important witnesses, namely, the 
scribe & the resp, cannot but raise grave sus- 
picion in the mind of the Ct as to the genuine- 
ness & bona fides of #;his will. Out of the two 
witnesses actually examined, P. W, 1 is in the 
nature of a chance witness. P. W. 2 says in 
his evidence that the testator was in a sound 
state of mind when he executed the will, but 
he adds curiously enough that he was ‘then’ 
having a fit of epilepsy. This clearly shows 
that, according to this witness, the will was 
executed when the attestor had at best pro- 
bably Just recovered from an epileptic fit. It 
is therefore obviously necessary to scrutinise the 
evidence carefully as to whether the alleged 
will represents a free & volitional act of the 
testator at a time when he was in a position to 
give his consideration to all the circumstances 
which would normally operate on a person’s 
mind when he proposes to make a will. The 
only evidence of this as given by P. W, 2 con- 
in his statement that the testator called 
mm from his houke li told him that since his 


wife had left him, he would execute a will 
leaving maintenance allowance lor his wife St 
daughter, & that the scribe prepared a draft 
which was read over to the executant & was 
altered according to his suggestion. The other 
witness. P, W. 1 purports to corroborate this 
evidence as to the draft & alteration thereof at 
the suggestion of the testator. According to 
his evidence, he had been sent for & came to 
the place while the scribe was still preparing 

^ however specifically says 
that by the time P. w. 1 came to the place. 
Ex. 1 (which was the original will) was almost 
Witten out. This, if true, must indicate that 
^ 1 was not on the scene at the time of 

the draft, P. Ws. 1 & 2 therefore cannot be 
said to corroborate each other in their evidence 
relating to the draft of the will. The draft 
Itself IS not forthcoming, the scribe not having 
examined. Iii these circumstances, it is 
difficult to accept the evidence of p. Ws, 1 & 2 
as enough to satisfy the requisite standard of 
pioof in such a case, though nothing specific- 
ally has been definitely or clearly brought out 
as against them for their speaking in support 
of a forged will. This difficulty is all the more 
strengthened when the provisions of the will & 
the ba.ckground of the circumstances in which 
the will is said to have come into existence 
are scrutinised & examined. 


(5) The testator was only about 35 years old 
by the time he made the will. It is clear that 
he was having children in the usual course 
t^hrough his wife. The last of his children 
having died within about a month or two prior 
to the date of his making the alleged will there 
is no apparent reason for thinking that by 
that time, he had lost ail hope of having anv 
male childien. It is tme that he died within 
about two months after the alleged execution 
of the will, but this is by itself no indication 
that he was then apprenensive of death. Both 
accoi ding to the wife, D. w. 1 as also accord- 
ing to the neighbour, K W. 2, he died acci- 
dentally by getting drowned in a tank when 
he had an epileptic fit. There is some evidence 
that the testator was subject to attacks of 
epileptic fits, but whether he was so afflicted 
with this as a disease so as to make him appre- 
hensive of death or whether thereby he was in 
any state of prolonged illness or debility does 
not appear from the evidence. The will* itself 
does not refer to any such health-condition of 
the testator, but merely states that the testa- 
tor was suffering from “Bata Roga”. Therefore 

satisfactorily established that 
either the family condition or the health con- 
Qition 01 tiio testator wss such 3 ,t the time 
would preffispose him at the age of 35 to make 
a will. This IS a matter on which the reso 
Fagu Prusti, could have thrown some light bv 
examining himself, ^ 


1 i j iiji Will Lnan 

testator was greatly attached to the legatee 
Brajabandu Prusti, of which, however, there 
IS absolutely no proof. Some attempt has been 
made in the evidence to make out that the 
testator & his wife, the applt, were not pulling 

^ the applt had 
left her husband’s house about three or four 
years prior to his death & stayed away ^th 
her parents & that she came back to the hus- 
band only within 21 days prior to his death. 
But there is absolutely no mention of any 
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thing of this in the will itself. P. Ws. 1 & 2 
have given some indefinite evidence to the 
above effect without categorically & definitely 
affirming it. The applt has been cross-examined 
on this point, but has strongly repudiated the 
suggestion. According to her^ she was througr^ 
oui with her husband until his death, but had 
gone to her father's place three years prior 
thereto to attend a marriage ceremony there 

stayed there on that occasion for about 15 
dav 3 & returned. Here again the resp Fagu 
Prusti, with whom the testator was said to be 
having joint mess during his wife’s absence 
was the best person to speak to this matter & 
his non-examination tells against this story. 
Learned counsel for the resp also relied on Ex. 
3, v/hich is a portion of a post card dated 
19-4-36 purporting to have been written to the 
testator. This post^card was shown to the 
applt when she was being examined & she 
admitted that portion was to be her hand- 
writing. That portion Ex. 3 may be translated 
as follows: 

“Marriage is not yet settled. If the motor comes, 
the marriage will not take place. If the motor 
is only for Rs. 630/-, it may take place. The 
daughter-in-law is not yet fixed. If you would 
have given horoscope we should have got it 
seen. You might have given Padma’s horo- 
scope. The disgrace you have offered is un- 
common in this world. Please write how your 
health is. What more can I say? Anyhow 
you have offered disgrace. My father is not 
Sn Nua Bazar. How are you managing mess 
& drink.'* 

This is relied on to show that the husband & 
wife were not pulling on well with each other 
at the time. Apart from the fact that the 
contents of this portion have not been speci- 
fically put to the applt in her cross-examination 
there is nothing in the disjointed & rather un- 
intelligible sentences in this letter to lead to 
an inference that there was any ill-will bet- 
ween the husband & the wife at the time or 
that the same continued until his death. It is 
therefore clear that no alleged ill-will between 
the husband & the wife as an operative cause 
for the making of the will has been made out. 

(7) The provisions of the will completely dis- 
inherit the wife & the only young daughter of 
the testator & give the property to the nephew. 
No such family situation has been established 
which would prima facie have predisposed the 
testator to have made such a wfil. It has been 
urged that a provision has been made for the 
maintenance of the wife and the daughter & 
for the marriage & other expenses of the 
daughter & that that provision was fair & 
reasonable having regard to the extent of the 
property & that therefore there is no reason 
to attribute any unnaturalness to the will. It 
has been pointed out also that the property is 
small & has been valued even by the Collector 
only at Rs. 2100/- & that the provision for 
maintenance for both the mother & daughter 
together comes to about 3 bharans of paddy 
& Rs. 30/- annually & is reasonable. It is 
sugge.sted that the testator may well have been 
unwilling that the family property should get 
into the hands of his father-in-law, who being 
a litigant would waste it away so as not to 
make the property ultimately available to the 
family members or reversioners. There is 
absolutely no proof that the father-in-law is 


a litigant. The only thing that has been 
brought out, is an answer in the cross-exami- 
nation of the applt, wherein she stated that 
her father goes to Cuttack, say once a week in 
connection with his Ct affairs, which may well 
be quite bona fide & honest on his part in con- 
nection with his own affairs. The provision for 
maintenance itself is rather curious. It says 
that the wife & the daughter will not be en- 
titled to receive the maintenance so long as 
they are in joint mess like him (that is pre- 
sumably with the brother Fagu Prusti); or if 
they leave the ancestral house & go anywhere 
else. The provision for maintenance thus 
appears to be hedged in with unreasonable res- 
trictions apart from the question whether in 
quantum it is fair in relation to the property. 
The will also says that if the wife leaves the 
ancestral house, she will not be entitled to take 
the minor daughter with her & enjoins on the 
executor to take steps, if required, to assert 
his rights as guardian of the minor daughter. 
Admittedly the applt & her daughter have left 
the ancestral house of the testator shortly 
after his death, but no proceedings have so far 
been taken, which is unlikely if the will is true 
& meant to be acted upon. 

(8) It is clear, therefore, looked at either 
with reference to the inherent probabilities or 
as regards the positive evidence given, that 
there is every reason to doubt the genuineness 
or bona fides of the will, Ex. 1. In my vie^ 
the resp has not discharged the burden 

lies heavily on him. The will, Ex. 1 must be 
held not to nave been proved. The appln for 
probate must accordingly be dismissed. 

(9) The appeal is therefore allowed with costs 
both here & in the Ot below. 

(10) PANIGRAHI J; I agree. 

jyjH. Appeal allotoetf* 
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Jagannadhadas, Panigrahi and Naba- 

SIMHAM JJ. 

Brajasundar Deb Pltf.^Applt, V* Binods 
Bout and othere — Defts, — Resps, 

8eoand Appeal No. 25 oi 1944 D/* 8*3“1949. 

(a) Grant — Service grant — Resumption oi — 


Onus. 

There ia a cleat aiatinotion between the grant o* an 
office to be remanerated by the uaa of land ana tne 
grant of land burdened with aervloe. In the former 
case the land will primn fade be resnmeble; m wa 
latter case prima facie it will not; bat the terms o 
grant or the circumBtanceg in which it wae made may 
establish a condition of the grant that it waa resnmawo. 
The onus will be upon the grantor to make out soon a 
condition. 

(b) Land tenures— Service tenure — 
attachment — Civil P. C. (1908), S. 6® ^ loi^l 

ancy Laws — Orissa Tenancy Act (H [2] of t* 


192. 

n a pure Bervioe-tenure rjBflamabla at the will o a 
aiord, there can be no saleable intereet vestea m me 

ant, and his interest (if any) wUl not be 

ler S. 60 (1) (f), Civil P. 0. which applies to rent 

ta also by virtue of S. 192, Oriasa Tenancy 


1951 

(c) Record of Rights — Hntry in — 'Jigiri ghenan 
tenaocy*— Repression *Jagir* may mean resumable 
service^tenure but when used in conjunction with 
word 'ghenan* makes such tenancy heritable and 
transferable without permission oi landlord and as 
such it cannot be held to be resumable. [Para 10] 

(d) Tenancy Laws— Orissa Tenancy Act (II [2] 
oi 1913), S. 117 (3) — Presumption as to correctness 
— Rarlier entry if by itself sufficient to rebut 
presumption of correctness of later entry. 

The presumption of oorreotuess, imtlar 8, 117 (8), 
attaches only to the Ourrent Settlemeot reoord-of' 
rights and as regards the previojs record- of rights the 
proviso to S. 117 (3) says that fuah entry shall be 
admissible as evidence of the facts existing at the time 
euoh entry was made. Tberefore, an entry in an 
earlier reoord'Of-rlghts will not by itself bs sud'icient 
to rebut the presamptlou of oorreotness in the later 
reoord'Of* rights. [Para 9] 

(e) Record of Rights — Entry in — Tenant recorded 
as 'sthttiban* with note that low rental was fixed 
because of services rendered by him to landlord — 
Meaning of — Presumptive value of entry —Tenancy 
laws — Orissa Tenancy Act (II [2] ot 1913). Ss. 3 
(23), 28 and 232. 

A settlement entry cannot be said to be inconsistent 
faecause In one column the status of the tenant is 
shown as 'sthitiban* and in aaother column it is noted 
that the low rental is fixed because of the sei7ioes 
rendered by the tenant to the landlord. [Para 11] 

The status of a tenant as a settled raiyat is in no 
way inconsistent with his paying lesser rental than 
the fair rent because of the services rendered by him. 
There is no provision in the Orissa Tenancy Act which 
prohibits a settled raiyat from entering into a contract 
with his landlord lor a substantial reduction in the 
rent ot his holding in lieu of the services rendered by 
him to the landlord. Neither S. 23 nor S. 232, operates 
as a bar to each a contract and on the other hand the 
definition of the expression *tenant' given in S. 3 (23) 
ehowa that such a contract is possible, [?ara S') 

Such an entry has presumptive value to the efieot 
that tenancy was created burdened with some service 
and the only right left to the zamindar is to ask for full 
msessment of rent when the services ace terminated or 
are no longer requirad. [Para 11] 

■E». Mohanly —/or S. N, Songupta —for 

Betps, 

Nacasimham J. — This is an appeal from 
the appeilata judgment of the Disiriot JadgOt 
Cattaoh, reversing the judgment of the Munsif, 
Oattaok, and dismissing the suit brought by the 
plainti£f>appBUant for eviction of the defendants 
from oertain plots appertaining to khata No* 
197 in village Danlaabi and for other oonae. 
^inential reliefs. 

[2l The plaintiff is the proprietor of Aul 
estate and village Dealsabi is within his zamin- 
dari. In the last settlement (i922 32), the said 
^hata (bx. 6) was recorded in the names of de- 
fendants 1 to 4 as ‘athitiban* with a rental of 
BSi 11*7.0 bat it was further noted that the 
Tontal was fixed at a low figure in view of the 
tendering of 'chela* aervioe by the tenants to 
the zamindar. In the Beviaion Settlement re- 
-oordB.of.iighta finally pablished in 1911 (Exs. 
•5 & o-a) the same rental was shown as payable; 
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but as regards the status of the tenants the 
following entry was made; 'Ohelajagiri ghenan’*. 

[3l The plaintiff's oaee as set forth in the 
plaint was that the disputed lands were given 
as jagir (.sarvice tenure) to one Dinabandha 
Dakhinkabat in lieu of remuneration for servioea 
which he rendered to the Zamindar as 'chela* 
and tliit a nominal quit rent {ghena jama) of 
R3. 11-7-0 was fixed because of the services 
rendered by the tenant to the landlord. Subse- 
quently the said Dinabahdhu Dakhinkabat fail- 
ed to pay even the quit rent and thereupon the 
Zamindar brought the property to sale in exe- 
cution of a rent decree. Defendant 1 purchased 
it and continued to perform the services as 
‘ohela* to the Zamindar and remained in pos- 
session of the lands. During the last settlement, 
however, the eaid defendant fraudulently got 
the lands entered as his ‘stbitibun*. The plain- 
tiff, however, maintained that the lands were 
granted on pure service tenure and that the 
plaintiff was entitled to resume the same and 
eject the defendants in consequence of.Jheir 
failure to render the services. The defendants* 
oaee, however, was that the lands were settled 
with the ancestors of Dinabandhu Dakhinkabat 
by the ancestors of the plaintiff more than lOO 
years ago on tenancy rights; but that the rent 
was fixed at a low figure because of the services 
rendered by the tenant to the zamindar. The 
stipulation, however, was that if the services 
were not rendered the zamindar would be 
entitled to assess the lands to fair rent. The 
defendants claim that the current settlement 
entry recording them as ‘sthitiban’ was correct 
and that the plaintiff was in no case entitled to 
evict them from the lands though he may seek 
for assessment of fair rent in view of the fact 
that services are no longer rendered by them. 

[4] The plaintiff has miserably failed to 
prove the case as set forth in his plaint. Thera 
is absolutely no evidence on record to show 
that the disputed lands were granted to Dina- 
bandhu Dakhinkabat as 'jagir* by way of 
remuneration for the services rendered by him 
to the zamindar as chela*. The only witness 
examined by the plaintiff, namely, Kesbabananet 
Das (P.W. i) frankly admitted in his croas-exa. 
mination that he entered the services of the 
plaintiff only in 1921 and that he had never 
seen the said Dinabandhu Dakhinkabat. He 
also admitted that there were no papers in the 
zamindar’s shirasia showing the settlement of 
the lands of jagir with the said Dinabandhu or 
the rendering on services by the said Dina- 
bandbu to the zamindar. Thus there is neither 
oral nor documentary evidence fo prove the 
actual origin of the tenancy. The learned Advo- 
cate on behalf of the plaintiff has, however. 
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relied mainly on the settlement eufcriea (Exs. 6, 
6a and 6) and certain admiesions made by 
defendant 1 in his pleadings and in his evidence, 

[5] In a case of this type where the right of 
the tenant is aesooiated with the rendering of 
service to the landlord, the main question for 
decision is whether the lands were originally 
granted burdened with service or else whether 
the original grant was merely of an office to 
be remuuerated by the use of certain lands. 
The distinction between these two classes of 
grants was pointed out by the Privy Council aa 
early as 1870 in Alexander John Forhes v. 
Meet Mahomed Tuquee, 13 M I. A. 438: (5 Beng. 
L. B. 629 P.O.) and reiterated in Laklvarngouda 
V, Baswantrao, &. I, B. (18) 1931 P. O. 157 : 
(132 I. 0. 736). I may quote ths following 
passags from the latter decision ; 

**Tbe distinction to be borno in mind is between the 
grant of an office to be remnnerated by the use of land 
and the giant of land burdened with service. In the 
former case the land will prima facie be resumable, in 
the Utter case ^rtma facie it will not but the terms of 
the grant or the oircutnstanaes in which it was made 
inay establish a condition of the grant that it was 
reBuinable. The onus will be upon the grantor to make 
ont Buoh a condition.” 

To a similar efifect are the observations of the 
Bombay High Court reported in Lakhamgavda 
Basaprabhu v. Keshav Annaji, 26 Bom. 305 : 
(6 £Om. L. B. 364). 

t6J It 10 , therefoc 0 i necessary to consider how 
far the settlement entries and the other pieces 
of evidence adduced in the case show that the 
landlord ie entitled to resume the lands and evict 
the defeudaots therefrom. In the current settle, 
ment it is clearly noted that the status of the 
tenants is 'atbitiban*. That expression means 
'status of settled raiyat* (see Appen, 16 to 
Dalziers Settlement Report) Boubtlesa it was 
farther noted that the rent payable was fixed at 
a low figure because of the ‘chela* services ren* 
dered by the tenant to the landlord. It was 
argued that this entry regarding the perform- 
ance of servios to the landlord was inconsistent 
with the status of the tenant as 'stbitihan* and 
that consequently the said current settlement 
entry may be deemed to have been rebutted by 
the other entries in the kbatian itself. In support 
of this aigument reliance has been placed on 
Sankar Malik v. Braja Su^ider Deb, a, i, B. 
(27) 1940 Pat 687 : (iSl I. 0. 89) in which also 
similar entries in respect of a service-tenure in 
the same zamindari were held to be inconsis- 
tent, That case is doubtless distinguiBhable 
from tho present case on faots because in that 
case apart from the eettlement entry there was 
other evidence (which was accepted by the 
Oourts) to the effect that the lands were settled 
with the tenant on condition of his rendering 


service. But apart from this distinction on 
facts, with great respect |o the learned Judge 
who decided that case, I cannot accept the view 
that the two entries in the settlement kbatian 
are inconsistent. The status of a tenant as a 
settled raiyat is in no way ineonaistent with bis 
paying lesser rental than the fair rent beoause i 
of the services rendered by him. There is no: 
provision in the Orissa Tenancy Act which pro. 
hibita a settled raiyat from entering into a 
contract with his landlord for a substantial 
reduction in the rent of his holding in lien of I 
the services rendered by him to the landlord. I 
Neither 3. 28 nor S. 232 operates as a bar to 
such a contract and on the other hand the 
definition of the expression 'tenant* given ml 
S. 3 (23) shows that auoh a contract is possible. 
The reason as to why an entry of the above 
type was made by the settlement authorities in 
the zamindati of Aul will be clear from a 
perusal of Paras. 60 and 396 (pp. 39 and 139) of 
Mr. Ddlziel'e Settlement Report. The settlement 
authorities were fully aware of the distinction 
between ‘the grant of land in lieu of services 
and 'the grant of land burdened with eervioes 
and they made careful enquiries with a view to 
ascertain whether the lands were originally 
settled as raiyati holdings and then a portion of 
the rent was commuted to service or else the 
lands were held purely on condition of render- 
ing eervice. In the former class of oases they 
gave the raiyati status to the tenant. In tho 
latter class of oases, however, the lands wets 
shown as jagir* resumable by the landlord when 
the services were no longer required. I may 
well quote the following passage from Par a. 8961 
‘‘The main question of etatas that arose at atteBtati®® 
waB enneerning the recording of the bo called ghenan 
fagirdara who are oommoo in tnia estate. These persona 
perform eervioes and also pay quit rents, and an enquiry 

was made as to whether they were really jagirdats or 

ordinary ^aiy^48 pedorming service in lien of ^5** I 
Many such tenants wpre recorded as settled 
attestation but at 3. 116 stage the landlord Bacoeedw 
in most oases In getting the status changed to 
the tenants themselves pcesenting little opposition. 
Thus from the Settlement Report itself it io oleftT 
that the settlement authorities made oarefnl 
enquiries and recirded each tenants as sthiti* 
ban* only when they were satisfied that th®* 
tenancy was originally created as a raiyati bo- 
ding an(3 there was a commutation of rent 
service. In fact the Zamindar of Aul hotly 
tested the proceedings before the settlemen ■ 
authorities and in several instances got the ec- 
tries oorfected but so far as the present kbata. 
NO. i96 was concerned his objection was difl- 
Bilowed (Ex. B). The settlement entry is WO®* 
not based on any mistaken view of law (as 
been inferred in eome un reported deoisionfl o 
the Patna High Court) but it is based on a oato- 
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lul enquiry regarJiDR the origin of the tenancy 
in every individual oaae. Oon^o jaently, the pre. 
Bumption of 0!DrreotU'’S3 under s. 117 (S), Orisaa 
Tenanoy Act, applies with great toreo ami a 
very heavy burden ij oast on the plaintiff to ro- 
but thie presumption by reliable evidence. 

[73 The next question for decision is whether 
the presumption of cocreotneae ottachiug to the 
settlement entry has been rebutted by evidence. 
I have already pointed out that on the plaintifl' s 
Bide there is no evidence worth the name to 
show the origin of the tenanoy. Similarly, his 
reliance on the evideuca of defendant 1 eooms 
futile. Defendant 1 bimstlf has no personal 
knowledge of the origin of the tonauoy. All that 
he haa stated is that he never performed any 
Bervioe to the landlord. In his written state, 
ment also he never admitted that the lands were 
settled with the anoeatorsof Diuahandhu Dakb- 
inkabat by way of remuneration for services to 
be rendered by thorn to the Zamindar. On the 
contrary, his clear case was that the Unna were 
settled with them on tenancy rights; bub that 
the rent was fixed at a low figure in view of the 
services rendered and the agreement was that 
the rent may be enhanced to the prevailing rent 
of the locality if the services were no longer re- 
quired. I do not find anything either in the 
written statement or in the evidence of defen- 
dant 1 which would go to support the plaintiff's 
Case or rebut the settlement entry, 

[8] It is an admitted fact that the suit lauds 
were put up for sale in execution of a decree for 
arrears of rent due thereof and purchased at 
court auction in 1924 by defendants I to 4, The 
previous tenant was one Dinab^ndhu Dakhin- 
kabat whose name stands recorded in the Revi- 
sion Settlement Khatian. The conduct of the 
landlord in his bringing the tenancy lands to 
rent eale shows unmistakably that he recogni- 
sed the existence of a saleable intereet in the 
lands of the tenant. If. as now claimed by the 
landlord, the tenancy was resutuahle being a 
pare service- tenure, it is inexplicable as to why 
be brought the lands to sate instead of suing for 
ejeettuent of the service tenant. In a pure ser- 
vioe-tenare resumable at the will of the land- 
lord, there can be no saleable intereet vested in 
the tenant, and his interest (if any) will not be 
attachable under 8. 60 (l) (f), Oivil P. 0. Om. 
praaad v. Bahimoddin, A. i. B. (3B) 1946 Nag. 
147: (l. D. B, (1946) Nsg. 112) and Nati Anjan6~ 
yalu V Sri Ymugopala Bica Mill Ltd., 46 
Mad, 620 : (a, I. B. (9) I922 Mad. 197 F. B ), 

( That section applies to rent suite also by virtue 
of sub s. (2). of 8. 192, Orissa Tenanoy Act. 
Thus the conduct of the landlord in bringing 
the property to Bale for arrears of rent due 
thereof in 1924 is oonBistent with the current 


the etuMis of ft settled ruiyat aud ia tctaJly iri- 
coiisiytcmt witli tho pn sout claim of tho landlord 
to rOi-nmo the tonfiucy on tho tormi nation of 
fcho serviccfl by tlio touant. 

[9j Tt wan next argued that in tho Ilevisiou 
Setrlemont Khfttiane (fa?. 5 *in(i 5 A) the tonwEi- 
oy was chuirly noted as 'clieia jagiri ghbofin' 
and that nolbing has inU-rvent'd between tho 
dato of the final publication of ton Rnvision 
Sottleraent recoi-3-uf.righta of 1911 and the date 
of the final publication of the Cuireut Settle- 
ment record - of -right.-^ (about 1030) to obango the 
the status of the ti e ants. The prtsumption ofi 
oorrectnees, however, attach* s only to the Cur- 
rent St-ttleinent record of-rigbts and as regards 
the previous record. of-rigbts the proviso lo sub- 
s. (B) of s. iiv, Oriesa Tenancy Act, says that such 
entry shall be admissible as evidetce of thej 
facts existing at the time such entry was niade.i 
Therefore, an entry in an earlier record of. 
rights will not by itself be aufficiotit to rebut the 
presumption of correctness in the later record- 
of-rights. The various cp.ses on which Mr.* 
Mohanty has relied as regards the relative value 
to be given to conflicting entries in twu records- 
of ‘tightB {Baghunath Misrav. Ba7n Bthera, 
A. I. R (9) 1922 pat, C49: (l pat. ie7), Abhtram 
V. Gkivtamani, a. l. R. (>4) 1927 pai, i64; (6 
Pat. 342) and Nanrangi v. Kanhdiya^ A. l. b. 
(17) 1930 Pat. 56s; (123 I. 0. 39o)J ftii relate to 
the corresponding provisions cither in the Ben- 
gal Tenanoy Act or in the Bihar Tenancy Act 
wbioh are hnwovor, inarpiicable to the preeent 
case. In thoae Acle. there is no exprss.i provision 
in the etatute itself regarding the value to be 
attached to previous rertlement entries end 
there is no provision corresponding to the pro- 
viso to anb 0 . (3) of S. 117, Oris-a Tananc) Act. 

In the Oriflsa Tenancy Act, bowevi-r, there is an 
express statutory provision regarding thu rela. 
tivG value to be attached to the earlier and later 
seftlement entrif 8 and in view of that provision 
any diecua-iion of the case Jaw on the subject ia 
quite UDURcefpary. 

Do] But the Revision Settlement record. of. 
rights does not in any way materiaUy hilp the 
plaintiff. There is abeolutely no evidence on 
record as to what is meant by the expm?aioii 
'jagiri ghenan * Doabtless the exprejaion 'jagi.* 
may mean regumable service- lenure but its use 
in ooniunction with the word ‘ghenan" may 
change the meaning completely. There is no 
glossary attached to the Revision Settlement of 
Mr. James for the purpose of ascertaining tfae 
meaning of the exprespion 'jegiri ghenan * But 
there is an earlier Settlement Report (1892 to 
1901) of Anl Estate made by Bibo Debendra 
Nath Bobs in which there are some passages 
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dealing with the rights of ghenan tenants and 
jagir tenants. In paras. 59 and 66 of that Beport 
ghenan tenancies in Aul estate have been noted 
GO be heritable and transferable and those ten- 
ants have a higher statna than ordinary rat. 
yatd because the holding is transferable with, 
out the consent or permission of the landlord. 
In para. GO of that Beport, there is a refereuca 
to jagir grants which are said to be tesumable. 
But a careful reading of paras. 59, 60 and 66 ^of 
that Report would indicate that the settlement 
authorities made a distinction between 'ghenan 
tenancies’ on the one hand which are heritable 
and transferable and pure jagir tenancies’ 
which are resumable on the termination of 
services. Though there is no discussion about 
'jagiri ghenan tonanoies’ it would prima facie 
appear that the use of the word 'ghenan* 
makes such tenancies heritable and transfer- 
able without the permission of the landlord. If 
there is such a right how can it be held that 
such a tenancy is resumable? At any rate, the 
burden is vary heavy on the landlord to show 
what exactly was meant by the expression 
'ghenan jagir* used in the Revision Settlement 
and in the absence of any evidence on bis side 
and in view of the observations given in paras 
59, 60 and 66 of Mr. Bose’s Settlement Report, 
1 would hold that even the Revision Settle, 
ment entry does not indicate that the tenancy 
is resumable. 

[Ill Mr. Mohanty has relied on Sanniyasi 
V. Salur Zamindar, 7 Mad 268, Maga Devi v. 
Vakramat 14 Mad, 365 and Badha Pershad 
Singh v. Budhu Perskad, 22 oal. 938 in sup- 
port of his argument that service-tenures are 
resumable on the termination of services. But 
these three cases are clearly distinguishable 
on facts. In the last case there is a clear find- 
ing that the service, tenure was created for 
the purpose of doing the private work of 
the zamindar and that it was not a grant of an 
estate burdened with the performance. In the 
former two cases there is no clear discussion 
about the difference between 'the making of a 
grant in lieu of services’ and ‘the making of a 
grant burdened with sorvicea*. But the general 
trend of discussion seems to indicate that the 
tenancies were of the former class. In the pre. 
sent case, however, not only is there total 
absence of any evidence on the side of the 
plaintiff to show that the tenancy was crea- 
ted by way of remuneration for servioea ren- 
dered by the tenant to the landlord but there 
is the current settlement entry which indicatea 
that a permanent tenancy was created though 
a lesser rent than that prevailing in the loca- 
lity was fixed because of certain services ren- 
dered by the tenant to the landlord. The pre- 


sumption of correctness attaching to it has not 
been rebutted. Mr. Mohanty has also relied on 
two un re ported decisions of the Patna High 
Court in 8. A. No. 164 of 1937 and a. A. jeio, 46 
of 1941. Both these decisions are decisions of 
single Judges who felt themselves bonnd.by tlu 
Division Bench decision reported in .Spinkar 
Malik v. Breeja Sundart A. I. ». (27) 1940 
Fat. 537: (i31 1. c. 89) which 1 have already 
referred to in the preceding para. With great 
respect to the learned Judges, I am unable to 
accept the reasonittg that the settlement entiy 
is inconsistent because in one colamn the 
status of the tenant is ehown as 'sthitiban* 
and in another column it is noted that ibe iov 
rental is fixed because of the servioea rendered 
by the tenant to the landlord. Such an entry 
has presumptive value to the effect that the 
tenancy was created burdened with some Bervios 
and the only right left to the Zamindar is to 
ask for full assessment of rent when .the services 
ate tecmi Dated or are no longer required. 

[12] I would, therefore, dismiss .the appeal 
with costs. 

[13] Das Jt — 1 agree with the jadgmciii 
my learned brother Naraeimham J. in this .case. 

[14] The appeal has been referred toa8pe.oial 
Bench because it raises questions .as .to the 
effect of inconsistent entries in .the earjier and 
later settlement records relating to the eame 
holding and as to the effect of resamption of 
service tenures. On these matters there have 
been some confiicting 'decisions. It is unneoeB* 
sary, however, for me to deal with the matter 
at any length as the same has been dealt 
with by my Iiord the Chief Justice in 8. A. MO. 
193/43 which 1 fully accept and also since my 
learned brother has covered the ground eli* 
borately in his judgment in this case. 

[15] As pointed out by them, in !the face of 
clear statutory provisions in S. 117, 8ub.s. (9) 
and the proviso thereto, of the Ofissa Tenancy 
Act, specifying in unambiguous terms .the exact 
value to be attached to entries in the curreal 
reoord-of-rights and the entries in the earlier 
record -of -rights, all the decisions '^bieh are in- 
consistent with the same must be taken to be 
wrongly decided. 

C16] As regards the effect of resumption 01 
service tenures, it is enough to say that resump- 
tion means no more than the taking back of 
that which was once given {See Siyyadi 
V. Nissanha Bahadur Garu^ 3o 1. 0. ■ 

(A. I. E. (3) 1916 Mad. 836). If aS:a result » 
resumption, the landlord claims to eieot 
tenant, he mast sbo w that he had granted tW| 
land itself for the service on conditions wbiOw 
will enable him to take back the tend on ^ 
termination of the service. In aegordianca with 
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tbs Doriual raid that a person suing in ejeofcment 
must malie oak his title to ejeot, the landlord 
who olatms ejeotment on resumption has got to 
make oat the nature and the conditions of the 
grant. It is no doubt true that in some of the 
earlier cases, namely, Badha Par shad Singhv, 
Budhu Pershadf 32 Oal. 9S8, Sanmtjasi v. Salur 
Lamindar^ 7 Mad. S€8 and Maga Devi v. 
YakrOtfnat h Mad. S65, it has been assumed that 
resumption in the oaseof personal service tenures 
entitles the landlord to eject. The case in Radha 
Per shad Singh v. Budhi Pershad, 22 oal. 938 
baa been followed in some subsequent oases in 
Patna, 67 I. C. il and 0. J. Shillingford v. 
Gena Taimat A. i. R. (26) 1938 Pat. ui : (174 
I. 0. 688). In some later oases in Madras, it 
has been pointed out that ejectment of the 
tenant is not the necessary result of resumption 
and that the facts giving rise to that right 
must be made out. (See Fatmaiul Kubra v. 

Achchi Begarrit 21 I. c. 83i : (ii a. L. J. 
1Q€9) and Siy^adi Garu v. Nissanka Bahadur 
Oaru, 30 I. o. 416 : (a. i. r. (3) 1916 Mad. 326). 
The Privy Council case in Bommrauze Bahadur 
V. VenJcatadry Naidu, 7 M. I. A. 128 at p. 142 
shows that resumption consists normally in 
patting an end to the grant and remitting the 
services and requiring the grantee to pay full 
assessment. Tbe cases in Alexander John Forbes 
V. Meer Mahomed Tuquee, 13 i. a. 4£8 : 
(i 'Bengij. B. 529 p. 0.), Lukhamgavda Basa- 
prabhu^ v. Kashav Annaji, 28 Bom. 305 ; (6 
Bom. L. B. 360, Lakhamgouda v. Baswantraoi 
A. I. R. (18) 1931 P. O. It7 : (132 I. C. 736) show 
clearly that tbe onus is on tbe grantor to make 
out bis right to resume and also to eject as a 
lesnU of resumption. Beliauoe has been placed 
in. course of the discussion on Ss. 235 and 937, 
Orissa Tenancy Act, which show that nothing in 
the Act affects any incident of service tenure or* 
affects any ooetom or usage not inconsistent 
with any of tbe provisions in the Act. This does 
not mean that where tbe special incidents or 
the Customary rights of the particular service 
tenure are not made out on the evidence, there 
is any presumption in favour of the tight of 
resumption or against oocoupancy rights of 
service tenuce-boldere. If there are any such 
Special incidents or customary rights, it is on 
the person who invokes them to establish them. 
As pointed out by my learned brother in his 
iudgment and also by my Lord tbe Chief Justice 
in ff. A, 199/48, the rent of occupancy ryots 
under the Otissa Tenancy Act may be partly 
payable in cash and partly by eervice under a 
speoiBl oonteaot by virtue of the dehnition of 
"tenant” in s. &, sub-s. ( 2 ). 

ClTl In the resnlt I agree that the appeal 
shonid be dismissed with costs throughout* 


[i8] Panigrahi J, — I agree that the appeal 
should be dismissed with costs. 

Appeal disimssed. 
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Jagannadhadas and Panigbahi JJ. 

Batna Munda — Accused — Applt, v. The 
State. 

CrU Appeal No. 30 of I960, D/- 10 8-1950. 

(a) Evidence Act (1872), S. 33 -Previous deposi- 
tion of witness —Admission of — Proof of condition 
laid in S. 33 — Waiver of. 

Under S. 33, -a previous deposition oaunot be admitted 
in evidence unless the conditions for its adraiesion are 
made out. There oan be no waiver on the part of the 
accused in a oriminal caeo as regards any statutory 

11 ir6iiQ0i3 It 10 QO tru6 tpliiit in. b oivi 1 pro* 

ceedmg, strict proof of these conditions can be waived; 
that is so only because in a oivil proceeding tbe facts 
requited to be proved can be admitted by the opposite 
party A; a waiver in a civil proceedirg amounts to proof 
by waivor. But the conditions of 8. 33 must he strictly 
proved A they cannot be waived in a criminal 
proceeding. [Para 3J 

Anno : Evl, Act, S, 33, N. 14. 

(b) Penal Code (1860), Ss. 100. 304 — Murderous 
attack — Right of private defence. 

An accused is perfactly justified in resisting an 
aggressive attack on him by taking the weapon from 
out of the deceased & inflicting injuries on him to the 
extent that may be required according to his assessment 
o£ the ciroumstanceg at tbs time for tbe purpose of 
preventing any further assault on himself by the 
deceased. If in the eouree of it he kills the originally 
aggresive person, S. 100 completely protects it. While 
no doubt it is true that tbe exercise of the right of 
private defence subsists only so long as an apprehen- 
sion of tbe aggre&ive attack continues, it is also well 
settled that an accused who has bad to face an aggres- 
sive murderoue attack by the deceased & who bad to 
struggle with him in order to get possession of the 
weapon which was used against him, cannot be expect* 
ed to exercise any oool judgment in the situation. Hia 
responsibility is not to be judged by any mere metiouloue 
standards, [Para 6] 

Anno ; Penal Cole, S. 100, N. 1; S. 304 N. 9. 

(c) Criminal P. C. (1898), S. 164 — Questioning 
accused as to motive of confession. 

Per Panigrahi J . — It is not correct to rule out 
a confession recorded under S. 164 as inadmissible 
on tbe ground that the accused was not asked the 
motive of his confession, The Code does not require 
any such question to be put. [Para 8] 

Anno : Ct. P. 0 , 8. 164, N. 11, 13. 

(d) Criminal P, C. (1898), S, 342 — Examination of 
accused — Nature of. 

Per Panigrahi — The object of 8. 342 as has been 
repeatedly pointed out is to enable the accused to 
explain any circumstanoes appearing against him. It 
is intended to be exploratory rather than inquisitorial, 

[Pata 8] 

Anno : Or. P. C., S, 342, N. 14. 

B, M. Patnaik Asst. Oovt. Advocate —for the State. 

Jagannadhadas J. — Tbe applt. before ue, 
one Kataa Munda. has been convicted under 
S. 304, Penal Code, for having caused the death 
of one Tati Munda on the evening of 22 . 9-1949 
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Si bae beeu eontonced to undergo B- I. for five 
ye*ra. 

[2J The prosecution ease ie as follows : 22-9- 
1949. wds the t^^aakhoi day when toe villagers 
wore in a feativo mood Tbs decease who had 
taken drink on th-it ooca=ioa came oat of hia 
house With n Faleia telling hia wife tha^ he wa3 
going to kill toe aoeuaad A; fia’Sh him olf that 
day Sc ran towarda the hoaso oi the accused 
which was about 130 cubits away, Ha ia said 
to h^vG entered into the bou^’o Sc attempted to 
assault the acoased with the F^laia, but the 
accused managed to ward off the assault. Ha 
struggled with the deceased to wrest away the 
Pal r-ia from his hands. There was a tussle 
between the two & ultimately the accused was 
able to get hold of the Frisia with which he 
dtalt severe blows on the daceBSel & ran away 
from the place. After having run away from 
the pi&oe, he ia said to have made some estca 
judicial coafeasiorg. The wife of the deceased 
oame to know of this & ran up to the house of 
the asoused, Sc fouad her hasbaud lying dead 
with seriona icjuries on hia body. She wont to 
P. w. 1 another villager, a relation, who also 
came A' saw the dead body. P.W. i lodged F.E.B. 
with the police. Thereafter there was the usual 
investigation & the post mortem examination 
of the dead body of the deceased. 

[3] The post mortem report, Ei. 2, & the 
evidence of the doctor p. w, 7, clearly diaoloee 
that the deceased died as a result of having 
rcooived serious injuries with a weapon like a 
P'dsia which is said to have been used in this 
case. There is no doubt, therefore, that the 
deceased died as a result of severe injurieg dealt 
on him with a Fc-lsta, The actual evidence of 
the prosecution is to the following effect: p.w. 2 
the wife of the deceased givea evidence that the 
deceased started out from his bouse that evening 
telling her specifically that he was going to 
murder the aoougad with the Falsia in bis hand 
Sc that he ran towards the house of the ncoused 
in spite of her attempt to atop him. P W. 6 
another witness who wag near abouSi the house 
of the accused tending oows says tbat he at the 
time found the deceased entering into the house 
of the accused with a Falaia in hand saying 
that he would kill the accuaed that day. P.W. 8 
another witness who happened to be going that 
way at the time heard the deceased saying that 
he would finish off the aooussd says that though 
he did not see what happened inside ths house 
of the accused, he heard Gbada Ghada noise 
emaoating from the house of the accused after 
the deceaged went in & that theceaffcst ha left 
the place out of fear. P, W. 3 who is an eye 
witness & yrhose evidence will be presently 
noticed, aUo says that the deceased while on the 


way, before entering the house of the aconaed 
was saying that he will finish off the accuaed 
that day. Therefore, there can be no doubt on 
this evidence that the deceased, whatever may 
have been bis reason or motive rushed that 
evening into the house of the accused with a 
Falsia in hand to kill the deceased with the 
same. The evidence, however, of the aotaal 
mucderous assault by the acoueed against the 
deceased is that of P.w. 3 & of anotbec witness 
by name, Luuda Munda, who was examined in 
the committing Mag’s Ct. but who was sot 
examined in the Ssaeiona Ct. So far as the 
evidence of the witness, Lund a Munda, is oon- 
cerned, the prosecution attempted to prove by 
the evidence of P. w. 14 that he was ill and not 
able to attend the Ct. Sc that, therefore, hiadepo- 
sibion in thp committing Mag *s Ct. should be 
admitted in evidence. Tne learned Ses. J. while 
being of opinion that the evidence of P. W. 14 
was not enough to make out strictly the pre- 
condition for the admission of Lunda Haoda's 
evidence under S. 33, Evidence Act, still admit- 
ted the same Sc marked it as ex. i4 on the 
ground tbat the lawyer for the defence waived 
his objection to it. This is a wholly irregalar 
procedure. It has been often pointed out tbat' 
there can be no waiver on the part of the so- ; 
cusod in a criminal case as regards any statutory 
requirameots. It is a matter beyond dispute 
that under S. 33 a previous deposition oannotbe 
marked unless the conditions for its admission 
are male out. It is no doubt true that in a 
civil proceeding, strict proof of these conditions 
can waived; that is so only because inaflavui 
proceeding the facts required to be proved can 
be admitted by the opposite party & a waives 
in a civil pcocesding amounts to proof oy 
waiver. This principle has been very cleariy* 
reiterated by their. Lordships of the Privy Ootin- 
etl in Ghanichal Stn^h v. Emperor, a.I.B. 

1946 P. a 1 : (l. L. R. (1946) Kar. P. C. 866), 
where they point Out that tbe-oonditioneof 8. 89, 
Evidence Act, mast be etciotly proved & that 
they Cannot be waived iu a criminal proceeding. 
We must, therefore, rule out the deposition W 
Lunda Munda iu the Committing Ot. marked 
as Ex. 14. The evidence of P. W. 3 who ia the 
only other eye witness ti the assault by the 
accused against the deceased ehowa that he saw 
the Boouaed ibfiioting several blows on the 
deceased with a Falsia when the deoeasad was 
in a lying pisture at the entrance of the houfl® 
of the accused. He says that on seeing the aanw 
ho himself ran away out of fear. On thisevi- - 
denoe which there is no reason to doubt, it ms® • ; 
be taken as proved that the deceased died ^ ^ 

result of murderous assault by the accuaed wim --■] 
a Falsia when aa a fact the deceased ran up 
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the aooosed with a Ftilaia with the avowed 
object of killing him. 

{ 4 ] It may be mentioned that there is in this 
ease ao extra judioUl ooefrasion aoder 8. 164» 
Or. P. 0., made before the Mag. P. w. 11 k 
marked as Sx. 3. The learned Sne. J. has ruled 
oat the judicial oonfeesion as tnadmipeible, but 
ha? to some extent relied on the extra judicial 
oonfession made to P W, 6. It is unnecBssary, 
however, in this case to make use either of tue 
extra judicial confession or the judicial confes- 
aion because the evidence of the witnesses 
noticed above is quite clear & satisfactory to 
establish that the aconsed dealt Borious & severe 
hlovva on the deceased aa a result of which he 
died on the spot. 

[ 5 ) There is no direct evidence of what ex- 
actly happened after the deceased rushed into 
■the bouee of the accused with a Falsia in hand, 
k before p, w. 3 found the accused dealing 
blows on the deceased with a Falsia in front of 
his house. This is only a matter for reasonable 
inference from the ciroumatanoes. The accused 
in his statement says that the deceased gave 
him a blow with the Faloia & that only the 
blaat side of the blade thereof struck him in his 
attempt to ward it off. that he fell down as a 
result thereof & that there was tussle for the 
Palsia between them & that he succeeded in 
enatobing it away. This version appears very 
likely having regard to the evidence & the oir. 
-oumetanees & may be taken as true. The acous. 
ed, however, does not admit having bimsi-U 
assaulted the deceased with the Falsia but eays 
that be ran away from the place after be eecur- 
od possession of the Falsia. Hie suggestion is 
that in the course of the straggle for the Falsia, 
the deceased may have received injuries & died 
as a result thereof. Tbie, however, is most 
nulikely having regard to the number & nature 
o£ the injuries disclosed in the post mortem 
oertiheate & must be rejected in view of the 
evidence of p. w, a. The denial by the acouBed 
of any aesanlt by him can only be ascribed to 
nervoasDQSs. At thia stage we may notice that 
while the post mortem certiGcate sbos^s as 
many as 10 injuries, it unfortunitely does not 
appear therefrom, nor has it been elicited from 
the doctor, p. w. 7, whether all of them were 
ante mortem. The evidence was probably in- 
tended to convey the idea that all the iniuries 
were ante mortem bat this is a matter which in 
a case of this hind shootd have been expressly 
clarified. In the evidence as recorded th^re is 
oertainly room for the argumont on behalf of 
the accused that at least some of the injuries 
were post mortem in the sense that the accused 
may have inflioted one fatal blow which imme. 
d lately brought about the death of the deceased 


(fe that ho may have dealt all other blows actu- 
ally after the life was extinct though etill under 
a feeling that the doceaacd may have been 
alive. 

[6l However that may be, tho real cjiiostion 
that arla^s in this ease 13 whether or not the 
accused is in the oiccnmstauceg of the oaao pro. 
tectel completely by the exoroiee of the right of 
private defence. The learned ISeg. J. was of the 
view that though the oircnmafances show that 
the uccugc'd had the right of ; private defence, he 
exceeded it by dealing quite a number of fatal 
blows mercilessly ou tho deceaBed after the 
earlier blow or blows brought him down to the 
ground, that the infliction of the injuries when 
the deceased was in a lying condition was un- 
justiSed & that this amounts to excess of the 
right of private dofenoe. It ie necessary in the 
first instance to point out that in making the 
assumption that the deceased was dealt a fatal 
blow when atanding which brought him to a 
lying condition the learned Judge noted on the 
evidence, Ex, 1-4, which we have ruled out aa 
inadmissible. Once that is excluded, there is no 
other evidence on which it can be said that the 
deceased wag brought into lying condition in 
the first instance by an earlier fatatl blow given 
while Btanding. It ie possible that the accused 
dealt all the blows only when the deceased fell 
down during the course of the struggle between 
him & the deceased for the posseesion of the 
Falsia which he succeeded in securing. The 
limits of the exercise of the right of private 
defence in such cases are indicated in ss. IfO & 
102, 1- P. 0- As is olaar from the evidence there 
was a dc'fimta attempt by the deceased to kilt 
the accused with the Falsia. The accused was 
perfectly justified in reaieting that aggretsive 
attack on him by taking the Falsia from out of 
the deceased & inflicting iujuries on him to thr 
extent that may be required according to fait 
asoessment of the oiroumstances at the time for 
the purpose of preventing any further assauh 
on himself by the deceased. If in the course ol 
it he kills the originally aggresive person 
8. 100 I. P. 0. completely protects it. Wbile nt 
doubt it is true that the exercise of the right of 
private defence subsists only so long as an ap. 
prabesion of the aggresive attack continms, it i^ 
also well settled that a pereon in the position 
of the accused at the time who has had to face 
an aggresive murderous attack by the deceased* 

A who had to struggle with him in order to get 
possession of the Falsia which was used against' 
him, cannot be expf'cted to exercise any cool 
judgment in tho situation. His responsibility it 
not to be judged by any mere meticulous stand, 
atds. The law on the subject has b€eQ laid down' 
in quite a number of cases and it is sufficient to 
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refer, to the oases in Dalipsingh v. Emperort 
A, I. B. (10) 1933 Lab. 155 ; <35 Or. L. J, 676), 
Ahmad Din v. Emperor, A. i, R, (14) 1937 Lah. 
194 : (28 Or. L. J. 252) and Chheda v. Emperor y 
A, I. R. (20) 1933 oudh 380 : (SC Or. L. J. 56). 
These cases adopt the passage in Mayne’s Crimi- 
nal Law at p. 231 which is the correct law : 

* ‘Where the assault has once assumed a dangerous 
form, every allowance should be made for one, who 
with the instinct of self-preservation strong upon him, 
pureues his deforce a little further than to a perfectly 
oool bystander, would seem absolutely necessary. The 
queatioD in such cases will be, not whether there was 
an actually continuiog danger, but whether there was 
a reasonable apprehension of suoh danger. 

The learned Goverument Advocate arguea that 
having regard to the large number of injuries in 
this caee, a good many of which each by itself 
might have proved fatal, the accused as soon as 
he found that he bad dealt) one fatal injury or 
probably two, must have desisted from the rest 
& that the fact of hie having persisted in inflic- 
ting so many injuries is a clear indication that 
he was acting out of vindictiveness & anger & 
not in self-defence. To adopt this view is to 
indulge in speculation. We have no means of 
knowing from the evidence which injury was 
inflicted earlier & which was inflicted later. We 
cannot And anything in this case from wbioh we 
can come to any satisfactory conclusion that the 
accused inflicted deliberately certain injuries 
oat of mere anger & revenge after the apprehen- 
sion of an aggressive attack from the deceased 
passed away. In the circumstances we cannot 
agree with the learned See. J. that the accused 
had exceeded the limits of private defence. 

[7] In the result, the accused must be found 
oompletely protected by the right of private 
defence. He is accordingly found not guilty. His 
appeal must be allowed. The conviction and 
sentence must be set aside and the accused 
acquitted, 

[8] Panigrahi J. — I agree that this appeal 
be allowed as this is a case of juetiflable homi- 
oide. I would like to point out, however, that 
the. learned Sss. J. is not correct in ruling out 
the confession recorded under 8, 164, Cr. P. 0,, 
as inadmissible on the ground that the accused 
was not asked the motive of his confession. The 
Oode does not require any such question to be 
put & the Mag. has recorded his reasons why be 
was satisfied that this is volontary. The Mag, 
in para. 7 of the confession says that the oon* 
feasant was properly cautioned. Sufficient time 
was given to him for a oool reflection. There 
was no extraneous influence operating on him. 
It 16 , therefore, believed that he makes a clean 
breast. The accused was produced before him on 
18- 10.- 49^ 19-10-49 & again on SO-lO-49 on which 
date bis confession was recorded. He was warn- 


ed on more than one occasion & then be was 
asked whether be bad been influenoad or tutor- 
ed by anybody to make a confession & he was 
told that the statement, he would make, might 
be used as evidence against him. The Oode does 
not prescribe any other requirement, not cer. 
tainly any question relating to the motive 
of the accused as to why be was going to 
confess. I have also noticed in the examination 
of the accused under s. 343, Gr. P. 0., that the 
learned Ses. J. put a question regarding the 
number of injuries on the person of the deceas- 
ed. The question is as follows: 

*‘Tbe doctor says that there were 16 iojarles on the 
body of the deaeaeed. All those injuries could not have 
been caused only when tbe Falsia was being dragged, 
can you explain how they were oauaed?'^ 

This question is in tbe nature of cross examin* 
ing the accused & should not have been pnk 
The object of s. 342 as has been repeatedly 
pointed out is to enable tbe accused to explain 
any oiroumstauces appearing against him. It is ' 
intended to be exploratory rather than inquisi- 
torial. In tbe present case, however, this ques- 
tion has not prejudioed tbe accused & thereifore, 
is not of much consequence. 

F.S.B. Appeal allowed, 
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Panigbahi and Narasimham JJ. 

Sm, Padmavati Jemma — PUf — Applt v* 
Bamchandra Ananga Bhim Deo and othere 
Defts — Bespts. 

First Appeal No. 37 of 1948, D/* 9'11'1949. 

Hindu law — Maintenance — Illegitimate daughter. 

Under Hindu law an illegitimate daughter is not 
entitled to maintenance from the estate of her putative 
father, which haa deaoended to hie lawful faeira & her 
right to maintenance cannot be reoognieed merely on 
the ground that she may also form pact of her putative 
{ather’a family. [Para 10} 

(b) Hindu law — Maintenance — Custom — Illegi- 
timate daughter. 

A Bingto instance of the grant of cash allowance to, 

an illegitimate daughter is quite insufficient to prove a 
special family oustom entitling an illegitimate daughter 
to maintenance out of the estate of her putative father- 

[Fara 9] 

(c) Bvidence Act (1872), Ss, 101 to 103 — 2atnl^ 
darl lands— Lands whether form part of Zamindan 
— Proof. 

The evidence that certain lands were successively 
alienated as Inams for about 100 years but frequently 
resumed & regranted to other persona by the zamin' 
dais is quite inenffioient to show that the lauds do not 
form part of tbe Zamindari, The plaintiff must P®9,T® 
that the lands were pie*seitlement Inams. DhatmiUa 
Irtam is a post settlement Inam & is included In the 
assets of the Zamindari. [Para oj 

Anno: Evidence Act, Ss. 101 to 103, N. 1, 8* 

(d) Limitation Act (1908), Art. 144-Tackrng. 

The possession of the persona who are not the 

decessois-in* interest of tbe pltf, oannot be tacked 
the possession of the pltf. [Pare ij 

Anno; Llm. Act, Art. 144, iN. 92, 
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(e) Llmlution Act (1908), Art. 144 _ Grant of 
MelawaUin right. 

Whera the lands are al! along tenanted lands & tho 
granta made to the grantees were merely the grants of 
melawaram right the grantees cannot claim to have 
aogalted any permanent right in the lands. [I’ara 8J 
Anno: Lim. Act, Art. 144 N. 10, II, 16. 

(f) Civil P, C. (1908), S. 35 — Successful deit. dis- 
entitled to costs. 


raent of the estate in 19S0 ho stopped it altogether. 
Sri Kumuda Angalagi then instituted a suit for 
maintenance alleging that she was a oonoubiue 
under the exclusive keeping of Sri Krupamaya 
Ananga Bhima Deo as such entitled to main- 
tenance from the impartible estate. Thai litiga- 
tion was fought up to the H. C. & in the end 


In a Bnit for maintenanoo by illfgltimata daughter 
out of the estate of her putative father the conduct of 
the snocessful deft, in challenging even the paternity 
of the pltf. & in making wild & ircelavant allegations 
against her ob&etity disentitles liim from claiming 
costs either in the lower Ct. or in [he appellate Ct. 

[Para 11] 

Anno: 0. P. C. S. 35, N. 7. 

ff, Mokayaira—for AppU.-, P. V.R. Rao and F.C‘ 
Chattefji — /or 

Navasimham J. — The pltf. claims to be the 
illegitimate daughter of Sri Krupamays Ananga 
Bbima Deo, the late Zamindac of Bodokhemidi 
estate which is an impartible estate under the 
Ifadias Impartible Estates Act, 1904. The prin- 
cipal deft. (deft, 1 ) is the present Zamindar of 
Bodokhemidi estate & is the legitimate son of 
Sri Krupamaya Ananga Bhima Deo. The other 
defts. are said to be tenants established on the 
Buit lands by deft, l. The pltf's case was that 
net father gave her certain landed property 
described in Soh. ‘a' of the plaint situated in 
Tillage Kattabati & known as ‘Kbeta Dholia’ 
lands for her maintenance <.t that deft, i wrong- 
fully resamed these lauds & st tiled them with 
the other defts. She, therefore, prayed for being 
put. in possesaion of the suit lands or else for a 
decree directing deft, i to pay her either the 
value of the lands or else the annual Rajabbagam 
(rent) due from these lands. There was also an 
alternative prayer for a decree for maintenanoa 
at. the. rate of Es. 80 per month till her marriage 
& for making the maintenance a charge on the 
properties of deft, i described in Soh. ‘b’, 

[2] Sri Erupamaya Ananga Bhima Deo died 
in September, 1922 & bis estate was managed by 
the Ct. of Wards for some years during the 
minority of deft. 1. The estate was released on 
2*13-30. The gift of the V schedule lands in 
favour of the pltf, was made by Sri Ktupamaya 
Ananga Bhima Dao by a document (fix. 9) dated 
26*2*1922. The pltf. was born sometime in 1930 
or 1921 & though her paternity was strenuouely 
contested in the lower Ct. the finding was that 
Sri. ‘Krapamaya Ananga Bhima Deo was her 
father & this finding was not seriously challeng- 
ed before us. Some time in 1924 the Ot. of 
Wards resumed the said lands & in lieu thereof 
Bettled a maintenance allowance of Bs. 71 per 
month for the pltf. & her mother Sri Kumuda 
Angalagi (p. w. i). This maintenance allowance 
was paid regularly during the time of the Court 
of Wards. But when deft. 1 took up the manage - 


{vide Ex. 4 [b}) she was granted a decree for 
maintenance at the rate ot es. to per month. 

[3] The lower Court found in favour of the 
pltf. on the question of her paternity but dig- 
missed the suit chiefly because the pltf, failed 
to show that either under the Hindu law or by 
virtue of any special family custom she wag 
entitled to maintenance from the estate of bee 
putative father after his demise. The Ct. further 
held that the grant of V schedule lands in 
village Kattubati by Sri Krupamaya Ananga 
Bhima Deo ceased to be operative after his death 
by virtue of the provisions of the ATadras Im- 
partible Estates Act, 1904 & that she acquired 
no rigbt over the said lands either by virtue of 
the grant or by adverse possegsion as claimed 
by her. 

[ 4 ] The main points canvaesed by Mr. H. 
Mohapalra on behalf of the appIt-pUf, are these: 
(i) the ‘a’ schedule lands do not form part of 
the impartible estate of Bodokhemidi & that any 
alienation of the same made by the previous 
Zamindar would, therefore, be valid even after 
his death tt would not be hit by the Madras Im- 
partible Estates Act, 1904; (ii) in any case, the 
pltf. has perfected her title to those lands by 
adverse possession; (hi) in the family of Bodo- 
khemidi Zamtndars there was a special family 
custom by which illegitimate daughters were also 
entitled to mainienanoeoutoftbe estate; and (tv) 
under the ordinary Hindu law also an illegiti- 
mate daughter was entitled to maintenance from 
the estate of her putative father which has des- 
cended to his lawful heirs. 

[ 5 ] Point No. 1, — Mr. Mobapatra's conten. 
tion on this point is that for about 160 years the 
suit lands in Kattubati village had been aliena. 
ted by successive Zamindars to various persons 
& that consequently those lands never formed 
part of the Bodokhemidi zamindari. In support 
of this argument, be has relied mainly on the 
evidence of one XJjal Das Nahar Bisoi (p. w, 4 ) 
who stated that those lands were first given as 
service Inams to one of bis ancestors nearly 
100 years ago & that the lands remained in the 
possession of the family for about 50 years. 
Subsequently they were resumed by the Zamin- 
dac & granted snooessively to two illegitimate 
deseendantB, namely, Gopinath Dao & Naba Lai 
Deo who enjoyed the same for some years. 
Subsequently they were again resumed & gran- 
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t9(i to the pUf. by Sci Rrupamaya Anattga 
iBhitna This witaass’ epideoce eveu if be- 

ilie^rjd would mfrrely sho^p that for about 100 
[yoaiv-j the ilia were suoaeeaiveiy alienated as 

i lnarca but frei^ueutiy resuoiedi & re. granted to 
other psrsous, Rut his evidence is quite insufii- 
jeiont to &!:i 07/ that the lands do not form part 
)of Bodoahemidi zamindari. But if the pltf. 
could Gstablirb that the Jandg were pre-eottle- 
'oaent luauia, that is to say, grants made by the 
Zimindars long btforo the ootning into force of 
•Permineat Setrleiueot Regulation there may 
be some scope foe Mr. Mohapatra*s argument. 
But the pfcf's. own wifcuesses (p. \vs. 4 and 6) 
ad misted that the Unds vrere DhatmidA Inam 
grauts. It is beyond question that a 'Dhattnilla 
Inam* is a po3t-=ettleinont Inam & that it is 
included in toe a9?et3 of ;he zaraindari. More- 
over, the very fact that the Zamindars never 
made the grants irresumable but on the con- 
trary resumed them on sucoeesive oceoaiona & 
re.granted the same to other persons iudioates 
unmistakably that the lands were treated as 
coming within the ambit of Bodokhemidi 
zamin Jsri. 

to] Point No. 2. — The plea of adverse poa- 
session is also equally futile. The pltf ’a poaes- 
sioa of the property dates only from the date of 
the grant, namely, 25-2 1922. She was in posses. 
Sion foe hardly two years when the Court of 
Ward sd is possessed her & settled a monthly cash 
allowance as maintenance. The learned lower 
Ct. rightly rej'eated the appit’a contention that 
as the cash allowance was settled by the Ct. of 
Wards in lieu of maintenance she must be deemed 
to have been in continued possession of the 
lands through the Court of Wards tilt the slop- 
page of that allowance by deft. 1 in 1930. In 
Kx, 1 (ft) which is a letter issued by the Mana- 
ger of the Court of Wards to the plfcf’s mother 
on 29-9-23 it was clearly stated that the pltf. 
had no claim to the lands after the Ct. resumed 
the same & settled a cash allowance in her 
favour. Therefore the pUf’s possession waa 
hardly for two years & no claim by adverse 
possession can in any case arise. 

t7j Mr. Mohapatra, however, tried to show 
that the possession of the previous Inamdars, 
namely, Naba Lai Deo, Gopinath Deo A; the 
ancestors of p. w. 4 was also adverse to the 
Zimindar <fc the period during which they were 
in possession must be added to the period of 
possession of pltf. l in determining the question 
of adverse possession. This argument, however, 
cannot stand. Neither Naba Lai Deo nor Gopi. 
nath Deo nor the ancestors of p. w. 4 can be said 
to be the predecessor* in. interest of the pltf. and 
consequently their possession cannot be tacked 
on to the possession of the pUf, Moreover their 


A. I. R. 

possession was not continuous bat was interrup. 
ted frequently by resumption & re. settlement 

[8] It caonot also be seriously contended that 
at any time there was adverse possession of the 
lauds by any of the alienees. From the very 
b?giuDiDg the grant was merely the grant of 
Melawaram right, p, w. 4 admitted that when 
his ancestors were in possession of feae lands 
more than 60 years ago there were already ten- 
ants on the lands who used to eieoute muobili. 
kas iu favour of his ancestors. Doubtlsss in his 
Cross examination be tried to show that bis 
ancestors themselves reclaimed the lands & 
made them fife for oulbivation.. But P. W. 3 
admitted that there were tenants on the lands 
during the time of Sri Gopinath Deo & Nahar 
Bigoi (referring to an ancestor of P. W. 4). 
Similarly, p. w. 2 also admitted that there must 
have been tenants on the lands when they were 
gifted to the illegitimate offsprings of the pre- 
vious Zamindara. Therefore there seems to be 
no doubt that the lands were all along tenanted 
lands & the grants made to Nahar Bisoi (ances- 
tor of p. w. 4) & the illegitimate offsprings ol| 
the previous Zamindara were only grants of 
melawaram right. None of these grantees can 
claim to have acquired any permanent right 
either in the nature of occupancy right or any 
right by adverse possession because their posses- 
sion was at no time adverse to the Zamindar. 

[9] Point No, 3. — Now I take up the plea of 
special family custom which i^tbe main efereogtb 
of tbs pltCs case. Bui the evidence led by bar 
CO show that there was a special family oust'zn 
by which illegitimate daughters of Zamindars 
of Bodokhamidi were entitled to maintenance 
out of the estate is quite meagre & unreliable. 
There is no dooumentary evidence to prove this 
custom & the pltf. has relied mainly on the oral 
evidence of her mother Sri Kamuda Angalagi 
(p. W. 1) & two other witnesses, namely, 
Appalanara&ingham (p. w. 2) & Binayak Patra 
(p. w. 6). The pUl*8 mother (P. W. l) bas 
obviously no personal knowledge of the grant 
of maintenance to illegitimate daughters of the 
previous Zamiodare. In her cross-examination 
she bad to admit: 

"Focmer daughters, like my daughter, of Badokhe* 
midi Zamindars, were given lands, but 1 cannot give 
tholi names. I cannot give any partioalaie of any 
Buoh grants. I cannot give any paitionlars of suoh 
cases in other Zaiuindarie.’* 

Thus her evidence does not help the pUf. in any 
way. p. w. 2 had worked as Manager of Bodo- 
khemidi estate from 1924 feo 1930. His evidenoa 
shows that illegitimate dependants of the Za> 
mindars were paid touzis (cash allowances) from 
the estate during the time that he was Manager. 
He gave the names of several dependants but 
those names all relate to males. The only ins- 
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IftQOd in ^hioh ad iUdgifeiui&id dau^htor was 
^Tea maintonanoa allowaaoe aa proved by bim 
ia that oJ oaa Godabari Jemmi who ia also 
another Ulagitimate daughter of Bri Krnpaiuaya 
^anga Bhima Deo. The pitf. was also rocoiv- 
iogoasb allowaaoe from the estate dunug the 
tiDAdof the Ooai't of Wards. Thorefore, even if 
the evidence of P. w. 2 be believed, it only shows 
that from 1924 to-lddO the illc^gitiniato dangb- 
lers of Sri Krupamaya Auanga Bhima Deo were 
given oa?h allowances. Hts evidenoe ia quite 
iaadequote to prove a special family custom. Ho 
haa obviously no knowledge of the custom, if 
any, whioh prevailed in the family prior to isa-i. 
Similarly, the eviclenee of p. w. 6 does noc ma- 
fcscially help the pltf. The only special instance 
whioh this witness proves is the grant of main- 
tenanoe to one Muktamala, an illegitimate sis- 
ter of Likshminarayan DcO about ico to iso 
years ago. His knowledge about that grant ia 
I based on hearsay. Even if it be taken a* true, a 
, smgle instanoe of the grant of such allowance 
j to an illegitimate daugher ia quite iasuflicient 
’ to prove a spesial family custom. No papers 
of the estate showing grant of any allovvanoe 
to Mnktamala or to any other illegitimate 
daughter of the Zamindar have been proved. 
No Ct, can from such meagre evidence iufer 
that there was any epaoial familj'’ custom 
in Bodokhemidi estate as pleaded by the pltf, 
[lOl Point No. 4. — Lastly I take up the rights 
“Of the pltf. under the ordinary Hindu law. In 
Mnlia's Hindu Law, lofch Edu., Art. 6n at 
p. 609, it is clearly stated that there is no pro- 
vision in the Hindu law for the maintenance 
of illegitimate daughters. To a eimilar effect ia 
the obaetyation at p. 823 of Mainers Hindu 
Law, loth Bln. In the lower Ot. it appears to 
have been conceded that under the ordinary 
Hindu law the pltf, ia not entitled to any 
maintenance, Mr. Mohapatra has, however, reli. 
ed on certain pasaages at p. 238 of Bsghava- 
ohariar's Hindu Law, 3rd Bdn. where the learn- 
ed author seems to be of the view that as a 
member of the family an illegitimate daughter 
also must be held to be entitled to a mainte- 
nacoe allowance ia the eame way as an ille- 
gitimate son. But the authoritiea, however, 
nited by him do not lend support to each a 
bctad proposition. Doubtless in an old Bom- 
Dfty deoiaion reported in Parvati v. Oanapat- 
vao, 18 Bom. 177 there are some observations 
whioh may land support to the view that an 
ulegitimate daughter was aleo entitled to matn- 
tonanca Out of ■ the family property. In Nata> 
rayn» V. Muthiah Ghatty, A. i. R. (13) 1926 
Madi 261 at p. 366: (96 I. 0. 972), a single Judge 
HSumataswaml Sastri) , reviewed the previous 

the aubjeot & bald that an illegUi- 
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mate daughter was entitled to mainfeuanoe un- 
til she married or nttainod majority. But his 
docieion wea rovtmfd by a D> vision Banoh of 
the same H, 0. in Vellaiyappa v. Nataraian^ 
60 Mid. ?40 A, I. R. ( 14 ) IS27 Mad. 386) where 
is a full diporiPaioi) of the. lew regarding 
the rights of oiaintouan^e of an (Hegitimate 
datnjaEitjr, lu that deciflion, !.he argucnGrtta that 
an illegiiiuate danj^hter was entitled to 
mainseiiancg r 3 a rtiomher of ht’'r father’s 
family was advauood & repeUed. That litiga- 
tioa Wfts taken up to the Privy Council on 
other grounds; (aoa Vellaiyappa Chelty v. 
NiUarapin, 69 I. a. 403: (a. r. r. (18) 1931 
P. C. 994)), blit no appeal was taken up agaiost 
the deoisioQ of the Division Bpnoh disaUnwieg 
raaintenanoa to iUegitimata daughters. ItisconJ 
00 led th^t there is n > written text in the sofip-l 
tares recognieing the right of an illegifcimatej 
daughter to maiatanaace. Ia the absence of ao^ 
written test it in view of the o-tsa law as men-l 
tiooed above, I do not think I will he juetifiel 
ia raoogaisiug such right merely on the ground 
that an illegitimate daughter may also form part 
of her patitivQ father’s family. The case aeems 
to ba rather bard; but tho law seems to be de- 
ffuitsly against the pUf, Moreover, in view o£ 
tho fact that the pltf. was more than 21 yoara 
at the time of the institution of the suit even 
Natarajan v. Afutkia. Chnty. A. I. R. (13) 1926 
Mad. 2S1: (95 I. C, 973) will not mitetialiy help 
her because iu that case the right of mainte- 
nance of an iU-jgitimata daughter was limited to 
her 18tb yaar. 

[113 I would, therefore, affirm th0iadgment& 
decree ^of tho lower Gfc. & dismiss the appeal. 
Both parties will bear thedr own costa. As right- 
ly pointed out by the lower Ct., the conduot 
of deft. 1 in challenging eveu the paternity of 
the pltf. & in making wild and irrelevant alle- 
gationa against her chastity disantitlea him 
from fjlaiming o iat either in the lower Ct, or in 
the appellate Ot. Applt. should pay the Ot.-fee 
whioh would have been payable if she had not 
been permitted to appeal in forma pauperis. 

[12] Panigpahi J. — I agree. 

D.N. Appeal dismissed. 

A, I. R. (38) 1931 Orlesa 261 fC. N. 69,] 

Rat 0. J. AVD Narasimham J. 

ThanQU'lu Varaha N arasimhamurty 

Petnr, v. The State. 

Or. Miw. N Jp. 158 & 170 of 1950, D/-3I-M951. 

(a) Public Safety — Preventive Detention Act 
(1950). 3. 7 — Grounds of detention —Insuifictency 
— Distinction between grounds & facts — Grounds 
stating that detenu was hoarding food grains for ' 
selling in black-market — Sources of iaEormatlon 
not disclosed — Sufficiency— Constitution oi India. 
Art. 22 (6), ^ 
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laeuffisieDcy of the grounds supplied to a detenu 
would not render the detention order invalid ai> initio. 

[Para 7] 

Unreasonable delay, however, in oommuniaation of 
the grounds or oommunf cation of inadequate or vague 
& indefinite Ktounds would make further detention of 
the detenu illegal, [Para 9] 

There ip, however, a distinction between 'facts' & 
ground^*. Grounds are mainly, if not solely, the reasons 
of detention. They are inferential deductions in terms 
of the social orders sought to be maintained in the 
interest of the general public. In order to fulfil the con- 
stitutional guarantee of aSording opportunity to be 
heard in defence, the acts, that bear out the ofiensive 
conduct of tbe persons accused (fe bear the next proxi- 
mate relation to it, are also to be given out aa a part of 
th^ grounds, tbe ambit whereof is to be determined in 
the particular facts of every oaae. The rules, in this 
connexion, are bound to be flexible rather than hard & 
fast. In this view of the matter, the facts, illustratively 
stated, ate incidents, events & cicaumstanceg informa- 
tlons, Busploions, conjectures & tbe like including tbe 
Bources of informations & tbe agencies set up in that 
behalf; they may oonstitote the background which 
detetmines tbe nature & character of the acts manifes- 
ting the grounds that aventuato necessity for detention. 
They may amount to proofs that set the machinery in 
motion. They are zealously guarded by the Legislature 
against disclosure, [Para 10] 

Where the grounds stated that the detenu (a whole- 
sale. licensed dealer in foodgrains) was engaging 
himeelf in the activity of boarding considerahlo quan- 
tity of foodgtaing from out of their normal circulation 
bo; vitally neceseaiy for the life of the community tS: 
thereby offended against the provision of S. 3 (1) (a) 
(iiij also disclosed that the object of such boarding 

was to profiteer by selling the hoarded stock in the 
black-market: 


Beld, that the grounds disclosed were not fusuffieient 
lor enabling tbe detenu to make a representation, 
although all the sources of information which led the 
authorities to the oouelusion that detention was 
essential to prevent the detenu from selling in theblack- 
maiket, were not disclosed. [Paras 10, 18] 

Selling in the black- market amounts to intet/ering 
with tbe normal supply to the community at large. It 
hampers the scheme sot on foot by the Govt, responsi. 
hie for good eoclal order, for eosuting distribution of 
supplies esseatiat to the community & for keeping tbe 
same going on, particularly, in times of scarcity & 
shOTtago of foodgrains. [Para 11] 

The act complained of was not done by him as a 
licaDsed dealer but stood completely outeide it. Hence 
it could not be argued that the self-same ait of ?he 
detenu, as a licensee, could be dealt with in a punitive 
measure rather than preventive. [Para 17] 

(b) Constitution of India, Art. 19 ( 1 ) — Applica- 
bility to preventive detention legislation. 

The principle of reasooable restriction or reason* 
ablenesa of law imposing restriction upon the liberty of 
oitizeuB has no application to the laws prescribing pre- 
ventive detention. [Para 131 

-B. Udo it Q, N, Murty - — /or PetnT', Qovtf 
Advocotc — /or the Slate. 


Ray C. J. — TbdSG oases arise out of two 
petns. preeeuted by the eelf-same petnr. Than- 
gudu Varaha Naraeimbamucfey, impugning the 
validity of two detention orders, one, dated, 
8-11. 1950 & another, dated, ^6.11.1950. Tbeeeoond 
order replaoed the Bret. Except for aome verbal 
alterations, the orders are the same in all 


essential particulars. By the time tbe first Uiso. 
oase was filed, tbe second order of S6th Novem- 
ber bad not been passed. Therefore, the petnr. 
thought it appropriate that he should impugn 
the second order, virtually the order authorieing 
the detention, by another petn. Tbe latter is 
registered as Miso. Oase No. 170. At its admis- 
sion for hearing, it was directed to be heard 
along with the previous cage, Or. Miso. Oase no. 
168 of 1960. 

[s] The petnr. has been directed to be detained 
since 8 11-1960, till 7-S-I9S1, for a period of three 
months. The detention order has been passed 
under the provisions of aub-ol. (iii) of ol. ia) of 
sub-s. (l) of 8. 3, Preventive Detention Act, 
1950 iOentral Act, iv Ul of 1950), read with B. 4- 
thereof, by the Sub-di visional Mag. of Barham- 

pur, district Ganjam. The order reads asfollowsi 

No. CC. 768/60 Office of the Subdivisional 

Magistrate, Berhampur, 
Dated, 26-11- 1950. 

ORDER UNDER THE PREVENTIVE 
DETENTION ACT, 1950, 

Whereas I, K, Bamamurty, I. A. S, Sub-divisioDal 
Magigtr&te, ol Bsrhampur, Gaojam district, am satis*- 
fied that with a view to preventing T. K. N. Marty, 
proprietor of Neel akbantes war Bice Mills, Berhampur 
from acting in any manner prejudicial to the main- 
tenance of supplies & eervices essential to the oom- 
inunity, it is necessary so to do, 1, E. Bamamurty, 
I. A. S., Sub-dt visional Mag, Berhampur, in exercise of 
the powers conferred by sub-ol. (iii) of ol. (aj ol Sttb- 
9. (1) of.S, 3, Preventive Detention Aot,1950 (IV [4] of 
1950} read with 8. 4 thereof, am pleased to direot that 
the said T. V, Mutty, be detained for a period of three 
months until 7-2-1941 & removed to the District Jail, 
Berhampur, for the purpose of detention in tbe said 
Jail. 

This cancels the previous order dated 8*11*1950 & 
takes effect from the same date, i.e , from 8*11*1950. 

[si The grounds of detention issued on the 
same date were received by the detenu on 37 11- 
1950. The grounds are: 

“That on 5-10-50 you hoarded 596mds. of fioo- 
paddy, 96 tads, of fine rioe & 25mds. ol superfine lico,. 
with an intention to sell in blaokmatket. 

It is necessary for tbe maintenance of supplies & 
services essential to the community, to prevent you 
from doing these acts by detaining you under Act (IV 
[4] of 1950.) 

You have a right of representation against this order 
which you may exercise by presenting it in writing: 
through the Sob-Divisional Magistrate, Berhampur,. 
within IS days from the receipt of these grounds." 

[4] It may be noted that be had been inform* 
ed of his right of representation, & the gronnde 
for hia detention, on 8*ll-l960, the date when 
the detenu had been taken into onstody by 
virtue of tbe first order. There is no substantial 
difference between the two versions of the- 
grounds supplied. 

[6l The oases had come up before uB on 33- 
12.1950. In coarse of the hearing, it appeared to- 
ns that in virtne of S. 9 of the Act, in every 
case where a detention order had been mado 
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under aub-ol. (Ui) of ol. (a) of aub.s. (i) of 3. 8 
by an officer satisfied under eub-a. (al of the 
eeotion, it was neoeasary that the State Govt, to 
which the officer ooncorned was ^subordinate 
should, within 6 weeks from the date of deten- 
tion, place before the Advisory Board the grounds 
on which the order had baeu made the repre- 
sentation, if any, made by the person aifeoted 
by the order & also the report made by such 
officer to the State Govt. We, therefore, made 
enquiries of the Govt. Advocate, who was repre- 
eenting the State Govt,, if the mandatory pro- 
viaions had, in the case before us, been complied 
with. He took time to make necessary enquiries 
& inform us. By consent of parties, further con- 
eideratiou of the matter had been set down for 
33.1-195U 

[6l We beard the learned counsel of both 
parties in relation to matters relevant to the 
consideration of petnr’s case. Oa conclusion 
of the heating we directed that the pet ns. be dis- 
missed & that the reasons for the dismissal should 
be communicated later. On behalf of the Cfc., I 

now proceed to give the reasons in the following 
few paras. 

[7] (a) The main ground that was urged stre- 
nuously by Mr, P. V. B. Rao, the learned coun- 
•sel for the petnr. was that the grounds supplied 
being vague, indefinite & inadequate for making 
an effective representation to the State Govt, 
the order of detention was bad inlaw. He relied 
;upon a few decisions in support of his conten- 
tion. None of the authorities cited lend support 
to the contention that insufficiency of grounds 
. would render the detention order invalid 
ah initio. In the very aobeme of legislation 
for preventive detention authorised by the Con- 
-stitution of India, the grounds for detention must 
have to be supplied later than issue of a deten. 
tion order & its execution by the concerned 
authority, & service thereof on the detenu. If 
the grounds are such as are sanctioned by law, 

warrant, to the satisfaction of the concerned 
authority, an order of preventive detention, it 
cannot be invalidated by the failure on the part 
of the said authority to comply with the condi- 
tions subsequent. Oommunioation to the detenu 
of the grounds of detention ia a aubaequent con. 

■ dition. The purpose thereof ia to give him an 
opportunity, as early aa possible, to demur to 
the correctness, sufficiency & validity of the 
grounds in bis defence, & to establish hia iano- 

■oence. Reference, in this connexion, may be 
made to S. 7 of the Act. The section runs aa 
follows: 

7. (1) When a person ie detained in purauanoe of a 

■ detention order, the anthority making the order shall, 
ae soon as may be, oommnnioate to him the groaoda 
on whieh the order has been made, ■& shall afford him 

>the earliest oppoitaplty of making a representation 
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against the order, In a oaie where such order has been 
made by tbe Central Govt, to that Govt. & in a case 
where it has been made by a State Govt, on an officer 
aubordinate thereto, to the State Govt. 

(2) Nothing in sub-a. (1) shall require the authority 
to disoloBo facte which it ooogiders to be against the 
pubtio interest to diaoloae. 

[S] The section speaks for ifcaelf Sc does hardly 
convey an idea that communioatiou of the 
grounds would bo either eonfcemporaneoua with 
OL previous to the issue of detention order, or, 
for tbe matter of that, the detention of detenu.' 
It 13 not contondQd, here, that there has been 
any uareaaonable delay in communicating the 
grounds to tbe detenu. The contention advan- 
ced in the formatafcod above must necessarily fail. 

[9j (b) The auihoritiea cited do, however, 
establish that unreasonable delay in commu-' 
nioafcion of the grounds or communication 
of inadequate or vague A indefinite grounds 
would make further detention of the detenu 
illegal. From this premise, it must follow that, 
tbe Ct. approached for the purpose of issue of a 
writ of Habeas Corpus, shall be completely iuati- 
fied in directing the release of the detenu. This 
position of law has now been established beyond 
any controversy, k we do not dispute its ooi- 
rectness. In several cases of preventive deten- 
tion that came before ua previously, we have 
acted upfco this very rule. 

[lo] (c) The question that then ariees is 
whether the grounds eommunioated, in the pre- 
sent case, are insuffioient for the purpose of en- 
abling him to make a representation in an 
effective manner so as to establish his innocence. 
We ace of opinion that the grounds are definite 
k adequate for the purpose. The contention of 
the learned counsel proceeds from a misconcep.' 
tion about the distinction between ‘facts' & 
‘grounds'. Grounds are mainly if not solely, the 
reasons of detention. They are inferential de-; 
duofcions in terms of the social orders sought toj! 
be maintained in the interest of tbe generar pub- 
lic. In order to fulfil the constitutional guaran- 1 
tee of affording opportunity to be heard in: 
defence, the acts, that bear out the offensive 
conduct of the persons accused & bear tbe next 
proximate relation to it, ate also to be given out 
as a part of the grounds, the ambit whereof ia 
to be determined in the particular facts of every 
case. Tbe rules, in this connexion, are bound to 
be flexible rather than hard & fast. In this view 
of the matter, the facts, UlustratiTely etafced’ are 
incidents, events & oircumstances, information 
suspicions, eonjeotures A the like including the 
souroes of informations Sc the agencies set up in 
that behalf; they may constitute the background 
which determines the nature k character of the 
acts manifesting the gtounda that eventuate 
necessity for detention. They may amount to 
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.proofs that Fot tbfi maohinery in motion. They 
are zealously f;iiarcleti by tho fjogialatucG agaiaat 
discioiurt;. la the present case, the ground of hia 
dfitentioa wfiB that he waa eog-iging himself in 
the actiivity of Beori-ting eotisiderdbie quantity of 
food.grciins from out of their normai circutatiou 
80 vitally nec'.ssary for the life of the corama- 
□ifcy A thereby olleoded agninst tho provision of 
B. 3 (i) (u) (iii) of tho Act The ground also dis- 
closes that fct e O'-jv'Ot of such boarding was to 
profiteer by eeUirg the hoarded stock in black- 
market. Extent of hoarding is mentioned too. 
Varifcty of facts from muHitndinoas sonrces 
besides the oonfirinatory fact of hoarding might 
have come to the notice of theooncerned aatho. 
ritiea in order to lead them to the conclusion 
that the petiir, unless prevented was about to 
indnlgo in selling the essential food. grains in 
black market. All the relevant facts need not 
be disclosed. It 60 clearly appears from eub-s. 
fs) of the section. It might aa well be that 
there was previous information aa to the habit 
of black. mark ettag & no eteps could be taken 
until the authonties had proof of one or more 
tangible relevant acts. 

[ill (d) Pre-eiiscenoe of abnozious antece- 
dents aseigcaiile to a person carries with it 
Bus(Mpt)biiities or propensities of habitual in* 
dulgence m or recurroncs of similar oondnofc 
in future. Hence flowe the neo-ssity for pre- 
vention by adoption of preventive measures 
Buoh as preventive detention of tbe person con. 
oarned. Mr. Hao tried to argue that as a 
licensed wholesale dealer in food-grains, eneb 
as paddy, rice,^ wheat, nrarn & pulses &c., he 
was entitled to board’. This argument over- 
looks the distinction between storing*. A 'hoard, 
ing . The dictionary meaning of the word 
hoard , as a nonu, is 'a hidden etoak, a place 
for hiding anj thing’, & 'fca hoard* means *to 
amass and deposit in secret'. That both the 
acts of hoard ID g & selling in blaok.market 
are prejudioial to the maintenance of supplies 
esseuttal to tbe oommnnity admits of no doubt. 
It is sought to be argued by Mr. Rao that, in 
its bearing oo raaintenanoG of ess'-ntial supplies, 
se’iiDg in black-market is as good as selling in 
open mark- 1, & it helps rather than defeats 
supply of the r.*levant o<ommodity. The charac- 
ter of the resulting oonsequenoes of an act is 
to be judged not from the uncommon level of 
the rich & the substantial section of tbe com- 
munity but from tbe economic level of the 
maes. The emphaeis is upon the words “essen- 
tial to the oommunity*’. Viewed in this light, 
it can be predicated without any fear of con- 
^tradiction, that Belling in tbe blaok-market 
|amounts to interfering with tbe normal supply 
ito the oommunit}' at large. It hampara the 


scheme set on foot by the Govt, responsible for 
good social order, for ensuring dietiibution of 
supplies esiential to the community, & for keep- j 
ing the same going on, particularly, in times 
of toarcity k ebortage of food. grains. It is com. ^ 
piamed that the Act is defective in tbe sense 
that it does not deSue nor enumerate essential 
supplies or pcejulical acta. With the best use 
of human ingenuity, such enumeration or ds. 
fioitiOQ ie difhoult of performance, Each case 
ma3t be decided on it! own facts. In this con- 
test, the Ct. is always at an enormously rela- 
tive disadvantage in coming to a coDOlasioa of 
its own 80 as to be in a position as against the 
concerned e>;8eutiva authority's decision to hold 
that the condemned act does not come within 
the purview of the prescribed prohibited, acts; 
but, however, it is quite plain that the difficulty 
of the kind does not arise in the present case. 

[I2l (e) It ie next argued that preventive 
detention as a measure of social control with 
a view to safeguard the maintenance of sup- 
plies & services essential to the community is 
beyond tbe range of reasonable restriotioDS on 
the citizens’ right to personal liberty & free- 
dom. A more efifective & reasonable measure 
of protection against the relevant social k 
communal evils could be effected by the Govt, 
requisitioning the secreted stocks & distribut- 
ing the same to community by putting them 
back within tbe orbit of normal oiioulation. 
And besides, as a licensed dealer, tbe patur. 
ia liable to punishment for violating tbe terms 
k conditions thereof amongst which are inclu- 
ded omission to keep proper acoounts & selling 
in black market &o. Any one or both of the 
last named measures could have been resorted 
to by tbe State Govt, or its subordinate autho- 
rities. In not doing so & in giving preference 
to tbe measure of preventive detention, they 
aoked mala fide in the discharge of their func- 
tions. 

[13] (f) The principle of reasonable resirictioBj 
or reasonableness of law im posing reBtFiotionj 
npou the liberty of citizens has no application) 
to the laws prescribing preventive detention.' 
An argument on this line bad been advanced 
to their Lordships of the S. 0. in the oase of 
A, K, Gopalan v. /State, i960 S. 0. R. 

(A, I. B. (37) 19fiO 8. 0. 27: 61 Ot. L. J. 1383), 
Ark. 19 (c), Const. Ind. was prayed in aid 
for the purpose of impngning the validity of 
the Act. This argument! oould not he eastained 
according to the majority view of the Ot, The 
point has been elaborately dealt with k 
cussed in the judgment of Eania 0. J. Th® 
dieoaesion begins at p. 100 of the S. 0. Beporti 
1960, Vol. I k ende at p. 117* I would quote o 
paasage from that learned judgment by way of 
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n^Ativing tho ooateaUoQ advance j before ua. 
His Ijordship the Obief Justice observes; 

**Artitola 22 envisaged the law of preventive deteti- 
lioa. So does Art, 348 read with Sob. 7 Lht I 
Botrj 9,& List III, Entry 3. Therefore whan' the 
■ttb^fc of preventive detention is epaoifioally dealt 
with m the Chapter on Paodmental Bights, I do not 
tnink It 13 proper to consider » lagislation partniUlm* 
preventive detention as in oonfliot with theri>jhts njon' 
tinned in Art, 19 (1). Artiolol9 (1) does not purport 
to oover all aspects o£ liberty or of personal liberty. 
In that Article only certain phases of liberty are dealt 
with. Personal liberty’ would primarily mean liberty 

?o /t V J**^^^^°'** body. The rights givon under Art 
lailldonot direotly oome noder that dosoription. 
They are rights whioh accompany tae (reedotii or 
liberty of the person. By their very oature they are 
f^doms of a parson assiimed to be in full possession 
of hia personal liberty. If Art. 191a oocsideied to be 
the only Actiole safeguarding personal liberty several 
well- recognised rights, as for instance, the right to 
eat. or drink, the right to work, play, swim it nutne- 
rous other rights & activities & even the right to life 
will not be deemed protected nndec the Constitution, 
I do not think that is the intention. It seems to me 
improper to read Art, 19 as dealing with the eame 
subject as Art. 21, Article 19 gives the rights apeci- 
tted therein only to the citizaoa of India while Art. 21 
la applicable to all persons. The word citizen is ex- 
pressly defined in the Oonstitution to indicate only a 
certain section of the inhabitants of Icdia. Moreover 
the proteotion given by Art. 21 is very general. It is of 

that expression is interpreted to mean. 
The Legislative restriotions on the law-making powers 
w the legiaUture are not here prescribed in dsteil as in 
the case of the rights specified in Art. 19. In my 
opinion, therefore Art, 19 should be read as a separate 
complete actiole.” 

[U] The itemg in List i, Entry 9 & List iii, 
Botry 3 of Sch. 7, do authorise the Central as 
well as the State Legislatures to enact laws of 
preventive detention in relation to maintenance 
of supplies & services essential to the com. 
manity & the limits put upon such legislative 
powers, according to the majority view of the 
8. 0., are to be found out in Arts. 21 & 23 of the 
Constitution & not in Art. 39 (19?) whioh are 
mutually exclusive, 

[15] (g) An argument has been advanced to 
U3 by way of indicating that by non-disolosure 
of further facts, the petnr. was prevented from 
making a defence to whioh he had a right. It is 
not, however, made clear to us how he hag. if at 
all, baen prejudiced in making an effective 
vepresentation to the State Govt, whioh wag the 
only permissible mode of making out big defence 
nnder the Act. In this connection too I would 
Quote a passage from the judgment of Kania 

tt' same report at p. 126: 

A right to lead evidence against facta aospeoted to 
S . *• ***** ***** CBsential in the case of preventive 
Mnniton, Article 33 (6) permits the non-dlsotoaare of 

I,' ** ®f *h 0 olausea of the Gonstitutioa 

dealing with fundamental clghta. If even the non-dis' 
ewnm of facta la permitted, I fall to see how there can 
will a right to ointeat facta by evidence A the non- 
in floeb proeedoial right could make tfala Act 
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[16] (h) To meet Mr, Kao's argument, I 
cannot do better than quote a passage from 
Wiliia on Oonatitutiooftl Law: 

‘Bu'iineijst;:! affooted with iv public intcroet mnv be 
Bubjoct t<j social control in the exerciso of the police 
power when uuch aoo al aontrol is not applied to oiiv 
other mooibare of society. In fact until quite recently at 
lOHflt, there hits been some social controj which may be 
applied to busiDosGoe aflocted with a public interest 
which o.innot bo applied elsawbore. It ig a proper 
txoroiso of the police power to apply this social control 
to this part'ciiiar class of bu-inesjea beaausG nf the 
social mtereit in {-uneral econom'o progress, aUbougb 
Other Qiyn-il interests, like the social interest in the 
indiviuuftl lite, are also involved/^ 

[17] (i) To the argument of Mr, Kao tlie 
learned oounsei for the patnr. that for the gelf. 
same aot of the petnr., as a lioensed dealer, could 
be dealt with in a punitive msasure rather 
than preventive, I would reply that the actj 
com plained of, ia not done by him in his jurie- ! 

diction ag a licecsee but atsnda completely out*! 
side it. * 

[18] (j) Before concluding, I shall point out 
that the executive notion of iospeoting hig miJL 
premises it the examiaatiou of relevant accounts 
were undertaken within the pater g knowledge. 
The grounds communicated to him contained 
sufEcient information so as to lead him to mabej 
out, to the satisfaction of the State Govt, or the 
Advisory Board, by his representation that the 
stocks suspected to have been hoarded for the 
purpose of sale in black-market did really belong! 
to big customers tt were beyond his power cf 
disposition. As I have already said, we have had 
the privilege of looking to the Advisory Board’s 
report &. recommendation to the Govt, of Orisea. 
We do not feel inclined to think that he has at 
all been prajudijed in hia defence by any omia. 

sion & deficieucy in the grounds or particulars 
supplied to him. 

[19] In the premieea aforesaid, we hold that 
the patng. have no merit & be dismiased. 

[20] Harasimham J, — 1 agree. 

V.B.B, Petitions dismissed. 


A. I.R. (38) 1931 Orissa 2SS [G, N, 60.] 

Jaqannadhada? ano Panighahi JJ, 

Svi tfagannoith J^ahcLpTabhu and dfiotheT—— 

Applts, V. Bhagahan Das and others ~~ Kesps, 

Second Appeal No. 308 of 1947, D/- 6-2-1951. 

fa) Hindu Law — Religious endowment Dedlca 

tion, partial or absolute— Test — “Amrit Manht'» 
Use of-Word3& Phrases. wanhl - 

The teat to determine whether the dedication la 
absolute or partial, is whether the dedicalicu amounts 
only to a charge upon the property to meet the expenaea 

of Home reHgiocfl acts or oereraonies the autplue beinc 

left at the diapoaal of the ahebait. ^ [Para &] 

Strong evidence ia required to show that the interest 
of the deity m the properties is only a charge on the 
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Income thereof contrary to the pcima facie import of 
the Bettlement entries. [Para 11} 

The word “Amtit Manhi” literally meana food oSer- 
Inn; k there is no warrant for holding that it indioatea 
only a partial dedication. [Para 7] 

Not can the subsequent dealings by the family of 
the marfatdar with the property belonging to the deity 
a a If it was their own personal property derogate from 
the completeness of the trust itself in favour of the 
deity, because persistent abuse of trust cannot furnish 
the basis of a claim which the Ct. will recognise. 

[Para 6] 

The evideooe that the shebaits have been appro- 
priating major portion of the income without utilising 
it for purposes of the deity, cannot be taken as relevant 
to show the terms of the original grant, because such 
appropriation of inoome might very well be nothing 
more than misappropriation. [Para 12] 

(b) Lim. Act (1908), Arts. 142 & 144 — Shebait — 
Adverse possession against deity— Possession of a 
shebait is in accordance with the title oi the deity. 

[Para 9] 

Anno: Lira. Aot, Arts. 142*144 N. 49, 

(c) Lim. Act (1908), Art. 134-A —Starting point. 

In ordet to bring a case within the mischief of 

Arc. 134-A, it is not enough that anyone In the family 
of the pltt. must have known of the alienation. What 
the Article oontemplates is the actual knowledge of the 
person himself who goes to Ct, as the pltf. [Para 9} 

Anno: Lira. Act, Ait. 134‘A N. 4a. 

P, Afohanfj/ — for AppU$.', M. 3/. Das S D. Sahu 
—for 

Pani^pahi J, — The point debated in this 
appeal is whether the properties in dispute are 
the absolute Devottar of the Deity Jagannath 
Mahaprabhu, pltf. 1 in the suit, or whether they 
are properties merely charged with service to 
the Baid Deity. Pltfa. 2 & 3, defts. 1 & 2, defts. 11, 
12 , 13 Sc 14 constitute members of a family 
whose common ancestor was one Bishnu Gharan 
Das. These descendants of Bishnu Gharan are 
described as marfatdars of the Deity, Sri Jagan- 
natb Mahaprabhu, & the suit properties have 
been described as Amrita Manbi of the said 
Deity who is pltf. i. The Settlement Records 
show that ever since the time of the Provincial 
settlement the suit properties, along with some 
other properties, were in the possession of the 
members of Bishnu Oharan's family. They have 
also been accessively recorded in the three 
Settlement Registers as Amrita Manbi of Lord 
Jagannath. In the last Settlement, however, 
the marfatdars have been recorded as being in 
possession of sepeiate plots & it is not denied 
that the family which consits of three branches 
is in possession of different plots in three sepa- 
rate shares. The hrst deft. & the husband of the 
second deft, executed a permanent lease under 
Ext. A, dated 4-4*30 of 33 decimals of lands out 
of these properties in favour of defts. 3 & 9. On 
4-4 82 the second deft, executed another perma. 
nent lease in favour of the same leaaees by a deed. 
Ext. A- 1 in respect of 17 decimals out of these 
propesties. Between 1942 & 1944, again, defts. 1 


& 2 executed two more leases, two kebalas & one 
usufructurry mtge. in favour of defts S to 7, lo 
& II. It would thus appear that defts. *3 to ii 
are alienees from defts. l & 2 of properties 
which have been admittedly recorded ns Amrita 
Manbi in the name of pltf. l. 

[2] Pltfg. 2 & 3 instituted the suit onto! 'which 


this appeal arises — claiming a declaration on be- 
half of pltf. 1 that the several alienations made 
by defts. i & 2 are not bindiog on the Deity, 
Jagannath Mahaprabhu, A; praying for setting 
aside the alienations & for possession as a con- 
segaential relief. The suit was institated on 24. 
4-44. Defts. 3. 8 & 9 are the only alienees who 
contested the suit, the other alienees having re* 
mained ex parte. The substantial contention 
raised on behalf of the contesting defts. was 
that the suit properties are not the devottar pro- 
perties of the first pltf. & that the alienors have 
been treating them as if they were their own 
personal properties for over twelve years & that 
consequently their right to alienate them is not 
open to challenge. 

[3] Both the Gts, below have concurrently 
found that the suit properties oonstitnte tbs 
Devottar properties of pltf. i. But in view of 
the fact that the properties were admittedly 
being used as personal properties by the mem- 
bers of the marf aider's family, they gave a 
declaration that they are not absolute Devottar 
but are merely charged with service to the Deity, 
The pltfs’ prayer for setting aside the alienations 
made by defts l & 2 was rejected on the view 
that the properties not being absolute Devottar, 
were alienable subject to the performance of 
service to the Deity with which they were charg- 
ed. The puts. h»ye come up in appeal to this Ot, 
against this decision. 

[4] In second appeal, it is contended before os 
by the learned counsel for the resps. that the 
very use of the word * 'Amrita Manhi” in the 
Settlement Records connotes partial dedication 
& that the view of the Ots. below is aupported 
by the decisions in Basoo Dhul v. Kish&n 
Chunder^ 13 w. B. Soo and Parikhit Mahctniy 
Dayanidhi, 9 out, l.t. 67. Secondly, it is urged 
that the suit is barred by limitation so far as 
the claim to set aside the alienatiDns nndec 
Exts. A & A-1 is concerned, as these were m^e 
mote than twelve years prior to the institution 


of the suit. 

[6] It is unnecessary to load this jadgmen* 
with too many details as the admitted f aets are 
beyond controversy. It appears that in tM 
year 1937, there was an enquiry by Govt, into 
the character of these properties & one 
nath Das, grandfather of the first deft.i elaimed 
as marfatdar of pltff. I, these proportios as wO 
Amritta Manbi or food ofifering of that DfliW* 
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That claim wag reooguieed by Govt, tho 
lands wec6 osompted from paymcut of any 
public revenue. In i860, Bavan Da^, father of 
the abebait deft, made a etatement tliat these 
properties had been dedicated aa the Amrita 
Manhi of^ Jagannatb Mahaprabhu I'i’: that be 
wag utilising the usufructs of the lands for 
that purpose. This statement was made in 
March 1860 in a memorandum of aopeal to the 
Dist. Ot. against a judgment obtained by a 
legaee of these properties from a member of the 
marfatdar’a family. In 1890. pltff. i was record- 
ed as the owner of the properties at the 
Provincial Settlement. In view of these 
records, the Otg, below were justified in taking 

the view that the properties belonged to the 
Deity. 

[6l It is not disputed that the properties 
ware dedicated to the Deity ag "Amrita Manbi’ 
or food oBfering, But there is no evidence as to 
when & in what ciroumstanoeg tbs dedication 
wag made. It ig, however, pointed out by the 
•coQtesting deffcs. that the evidence indicates 
that only Bs. 15 was being utilised for the 
PANGTHI BHOG*’ of Sri Jagannatb by the 
family members of the marfatdar, although the 
lands recorded in the name of the Deity cover- 
•ed an extent of as many as one hundred acres. 
It is next urged that the family of the marfafc- 
dars had no other property of their own except- 
ing the property recorded in the name of 
pltff. 1 , Thirdly, it is said that the residential 
house of the marfatdars stands on a plot of 
land belonging to pltf. 1. It is accordingly 
argued that the properties in dispute must have 
■been the family properties of the abebait before 
they were dedicated to the Deity as ''Amrita 
Manhi** & that what was actually dedicated to 
the deity was not the property itself but only a 
portion of the i a coma therefrom such as would be 
Bufificient to meet the expenses of the “PAUG- 
THI BHOG". This argnment of the respg. 
which is conjectural, can only be answered 
•oonjeoturally. Aa already pointed out above, it 
Possible to decide — on the materials place. 
'61 before ua — how the original endowment had 
been made. From one of the papers in Ex. 4 
senes it appears that some of the properties at 
My rate had been gifted by Makadam Maguni 
anda for the Amriia Manhi of Lord Jagannatb 
that Baghunatb Das was the marfatdar in 
respect of these properties. The respa, there, 
fore, cannot claim the properties to have been 
sheir ancestral properties. Nor can their subse- 
;]a&nt dealings with the property as if it was 
tneit own personal property derogate from the 
wmpletenesa of the trust itself in favour of the 
leity, because a persistent abuse of trust oan- 
flnot furnish the basis of a claim which the Ot, 
1961 Orlma/Sa & 34 


will recognise. It may be that the income of 
the properties ia being used by the members of 
the family fm- theip own maintenance, but this 
13 ui perfect accord with ueage Sc custom. Wbe. 
ther they are entitled to appropriate tho income 
of the properties, after making the customary 
offerings to pltf, i, whether they have a 
beaetioial iottrsEit in the bhog so offered oi* in 
fche balance of the income left after such offer- 
ing, are matters which are wholly outside the 
scope of the present gait. On the mate dais placed 
before ug we are bound to hold that no per- 
sjnfiil claim to the suit properties can be re'jog- 
uidHd that the absolute character of the title 
vesting in pltf. 1 must be upheld. 

C7] The word “Amrit Manhi,’ literally means 
food offering it there is no warrant for holding 
that it indicates only a narfcial dedication. In 
the cass reported in Basoo Dhul v. Kishen 
Chmidsr , w, K. iJOO, it was proved that Budh 
Gir who had created the endowment had ob- 
tained the lands by private purchase & that he 
had charged them with an annual paymenG of 
300 chhunas of cowries, equivalent to Es, 80 for 
the food of Lord Jagannatb & it was further 
directed that the remaining profits from the 
Unds were to be appropriated by one Ballav 
Qhif, the marfatdar. The Govt, declared in 
179-i that the lands were subject to payment of 
R9. 80 for Jagannatb Mahaprabhu & that the 
remainder of the income wag to ba used by the 
gosain for his own purposes. Having regard to 
the very clear & express terms of the endow, 
ment, the Ct. held that the property could be 
sold subject to the charge with which it was 
burdened, but it should be noticed that it was 
pointed out in that very case that property 
wholly dedicated to religious purposes could 
not be sold, I find nothing in that ease to 
warrant the contention that the use of the 
word "Amcitu Manhi” itself indicates partial 
dedication. That case was followed by Verma J. 
in Parikhit Mohan v. Dayanidhi, 2 Cut l. t. 

67j to which reference has been made above. It 
does not appear from this report whether the 
dedication was absolute or whether the pro- 
perty was subject to a charge as in the previous 
Calcutta case. This case is certainly no autho- 
rity for the proposition that "Amrita Manhi" 
itself means that the property is subject only 
to a charge & does not eonstitute absolute 
Devottar. In the absence of the grant itself I 
can ^ see no legal authority for justifying a con • 
version of devottar property into secular pro- 
party & upholding such a singalar claim on the 
part of the marfatdar as against the trust. The 
onus rested upon the resps. to show, by the 
clearest & the most unimpeachable evidence 
the legitimacy of his personal acquisition. 
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[8] In Srmivasachariary. Evalappa Muda~ 
liar, 49 X. A. 237: {a. J. B. (9) 1922 P. C. 325), 
the Privy Council had to deal with a case 
whore a tioailar claim was put forward on be. 
half of a iraetee on the strength of a patta 
grantsci to an ancestor of the trustees, with no 
indication that those particular items were 
temple lands or that the pattadar held them 
as Dharmakarta. In negativing this contention 
their Lordships observed; 

“It must, of course, be plain that it would require 
circnnistaDCea unique to warrant the . . . transformation 
of these endowment lands into the private property of 
the trustee,’* 

The diafcinotion between an absolute dedication 
& a partial dedication has boen pointed out in 
several oa^os &. the teat is whether the dedication 
amounts only to a charge upon the property to 
meet the expenses of some religious acts or cere, 
monies the saiplus being left at the disposal of 
the Shebait. The eases reported in Ashutosh Dutt 
V. Doorga Churn, 6 l. A. 182 : {5 Oal, 438 P. C.) 
and Ntmai Churn v. Jogendronath, 21 W. E, 
365 ace oases where it was proved that the she- 
baits bad proprietary interest in the lands & that 
only portion of the income had been dedicated 
for religious worship. The contention of the 
reaps, in the case before us cannot get any 
support from above two decisions on which con- 
siderable reliance was placed. The Cts, below 
were in error in holding that all that was^endow- 
ed to pltf. 1 was only a portion of the income 
from the properties for the performance of a 
particular service & not the entire extent of the 
suit properties. 

[9] The only other point that requires to be 
considered is whether the two leases Exs. A & A-l 
in favour of defts. 8 & 9 are not liable to be set 
aside on the ground that they were executed 
within 12 years before the institution of the suit. 
It is conceded by Mr. M. M. Das, the learned 
counsel-for the resps., that the only article appli- 
cable to the case is Art. 134A, Limitation Act, 
which presoiibea a period of twelve years in suits 
to set aside transfer of immovable property com- 
prised in a Hindu, Muhammadan or Buddhist 
religious or charitable endowment made by the 
manager thereof for valuable consideration. The 
period of limitation commences from the date 
when the transfer becomes known to the pltf. It 
cannot be, & in fact it was not, contended that 
the possession of defts, 8 (fe 9 can by any means 
be regarded as adverse to pltf. i Both these 
lessees took their leases with full knowledge that 
the property was Devottar & that the lessors 
were only the shebait marfatdars of pltf. l. It 
is well settled that the poeseesion of a shabait is 
in accordance wuh the title of the Deity the 
lesBOiB were holding the Deity's lands as his 


trustees & it is only this right that has been 
Irtinsferred to defts. 8 & 9 4% the lands are held 
by them in that capacity. No question of ad. 
verse possession therefore arises. The only article 
applicable as has been held by the Ots. below is 
Art. 1S4.A but in applying the Article ta the 
facts of the case the Ots. below appear to have 
taken the view that the pltfs. must have known 
about the alienations ever since the time they 
were actually made because they belonged to the 
family of defts. l d; 2. The pltfs., however gave 
evidence in the oase that they came to know of 
the alienations only in 1944. Even if reliance is 
placed on Ex. 1 (a) a sale deed executed by one 
of the pltfs. in favour of deft. 8 in 1937 & know- 
ledge of alienation is attributed to him on the 
strength of that sale deed, the suit would be 
well within time. There is no material for hold- 
ing that the pltf. had any means of knowing the 
alienations earlier. In order to bring the case 
within the mischief of Art. 134A, it is not enongb 
that any one in the family of the pltf. must 
have known of the alienation. What that Arti. 
ole contemplates is the actual knowledge of the 
person himself who goes to Ot. as the pltf. 
There is no material to show that that was the 
oase here & accordingly there is no bar of limi- 
tation to the maintainability of the eniti as 
regards any of the alienations. 

[10] The judgment under appeal is set aside 
& the pltfs. shall be entitled to a decree as 
prayed for. The appeal is accordingly allowed 


with costs. 

[Ill Jagannadhadas J, — I agree with my 
learned brother. The suit properties havo 
been admittedly recorded in three saocessive 
settlements as the Amritamanhohi property or 


the first plaintiff Shri Jagannatb Maha- 
prabhu showing the deity as the owner or 
the properties. Strong evidence is required to 
show that the interest oT the deity in the pro- 
perties is only a charge on the income thereof 
contrary to the prima facie import of the settle- 
ment entries. I agree with my learned 
that the use of the word “Amritamanhohi” 
not sufficient to prove that the deity’s interest 
in the property is only by way of a charge on 
the income. A perusal of the judgment in B<uoo 
Dhul V. Eishen Chunder, 13 W. B, 200 
Parikhit Mohan v. Dayanidhit 3 out. L. 
does not support any such assumption, as hafl 
been pointed out by my learned brother. 

[13] I also agree with my learned brotherj 
that in oases of this kind the evidence that tfls 
She baits have been appropriating major portion 
of the income without utilising it for purposM 
the deity, cannot be taken as relevant to 
the terms of the original grant, beoanse 
appropriation of income might very well 
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Inotbing more then miaapprapriation. It may bo 
that where a grant of thia kind otuerwiat^ appears 
to be the grunt of a mere interest of the property 
by way of a charge on the incomo. evidt^nce of 
aabaequent oonduot of the ebobaire may be 
given as evidence of tbo measure of the charge 
if that queatiOQ, remains in doubt. I wish to say 
nothing about it one way or the othi-r. The 
difficulty in the way of the oontest ng defta. in 
this case is not merely that there is no evidence 
that the dedioation was only of a mere obargo 
on the income of the property, but even the 
evidence of user by the family of the Martatdara 
that has been relied on, affords no clear material 
for decision as to the nature of the services for 
which the charge is available or the measure of 
the inoome which has to be appropriated tor the 
same. It is impossible therefore to uphold the 
view of the Ots. below that the deity 6rat pltf. 
has Only a charge on the income of the proper- 
ties. The suit properties must, therefore, be held 
to be absolutely dedicated to the first pltf. The 
alienations would accordingly be invalid. 

[13] I agree also with my learned brother 
that the requisite knowleige of the pltfs. under 
Art. 134 (a), Limitation Act, has not been made 
out 80 as to bar the recovery of the properties 
covered by any of the alienations in the suit, 

[14] I accordingly concur in the order pro- 
posed. 

V.B.B. Appeal allotoed. 


A. I. R. (38) 1991 Oriesa 299 [C.N, 61.] 
Rat 0. J. AND Narasimham J. 

Siha Prasad Moda — ■ Petnr. v. State of 
Orissa. 

Supreme Court Appeal No. 27 of 1950, d;- 21-12 

Constitution of India, Art. 14_EqualIty— Mean- 
ing— Graded punishment it offends rule of equality 
—Penal Code (i860), S. 53. 

Equality intended under Art. 14 ia not to be judRed 
by equality of Bfntenoe f^uDishments, graded accord mg 
to age, gravity of the oSenoe in the contf^xt of fact- & 
attending oiroumstsDoea that lend cofr'ur to thp per- 
versity involved In the orime & other ciroumetances, 
do not oliand the rule of equality that law aeBumea as 
to members of the society. Tbe object of punishment Is 
to reform the sooiety by hoidiog out deterrentfl as pre- 
oedenta. Fuaiehoient must be suoh as would be felt aa 
by the offeuder. It must be commensurate 
with the degree of shook that it causes to the oonaienoe 
0* *5® society. 4] 

Where the H. 0. in restoring a sentence of ini- 
ptiaomertt passed on a Marwari merobant by the 
•rial Ot, which was oommnted to a fine of Ra 200 in 
^peal, observed In the judgment that the accused 
being a Marwari merobant, a fine of Be 200 would 
amount to absolutely no punishment whatsoever. & 
•hat be bad to be setitenoed with imprisonment & it 
wae urged that it was a departure from tbe rule of 
natural justice: 

that the Implioations of the impugned observa- 
tloa in the judgment were that the accused being a 


OF OuissA ( Ihi}/ C. J-) Orissa SiTiil 

nionioil man of riuhaUinoo, a fine of 200 would not 
prove apfjropriutoly tlotorront to im to provoiil him A' 
olbera from tiio olToiiuo. There wue m, dis- 

criniimuiofi on tlio ground tiiul ho was a Marwari or 
that ho was a mmobaut & iho finding did not dotrnot 

ir.jui inaiiitaiuing equality between nmn & man in the 

adimnisti-ntion of law. i Puvr 'll 

Anno: Penal Code, S. 63 N. 1. ^ 

/l. Patnaik tL‘ Af. Mohanty - for p6tnf.\ GovL 
Adi'ocdio — for tho bitdt&of Orisid* 

Ray C. J. — This is an appln. for leave to 
appeal to the S. 0. against our order in cr. 
Rev It. No. -158 of 1946 enhancing the sentence. 
It has been, however made clear by the two 
Counsel, who apj eared before us were per- 
mitted to ar^ue one after the other, that they 
did not challenge the conviction. It has also to 
be noted that in the learned lower appellate Ct. 
too tbe applt. did not challenge the conviction 
but pleaded for reduction of sentence The 
learned 8ea J. was successfully persuaded to 
Commute tbe sentence of impriaonment of 6 

months (which has since been restored by us) to 
a fine of Rs. HOO. 

[a] Mr Patnaik the leading counsel in tho 
case would argue that our judgment violates the 
principles laid d >wn in Art 14 of the Con.stitu. 
tion, inasmuch as, we have said, in our judg- 
ment that the Booused being a Marwari 
merchant, a fine of Eg. 2G0 would amount to 
absolutely no punishment whatsoever, & that he 
has to bo Sentenced with impriaonment; & that 
accordingly he sentence of imprisonment origi. 
nally awarded by the trial Ct. should be restored. 

It is urged that it is a departure from the rule of 
natural justice. 

[ 3 ] The implications of the impugned observa- 
tion in our judgment are that he being a monied 
man of subacanee, a fine of Rs. aoo will not prove 
appropriately deterrent so as to prevent him & 
others from repeating the offence. There was no' 
discrimination on the ground that be was a 
Marwari or that he was a merchant. Besides, 
in the course of hearing we observed that if the 
senienoe of fine be imposed, it was likely that 
the mao on whose behalf he was atten^pting to 
bribe the pablto servant would bear it & the 
real delinquent would go scot-free. W^! areJ 
therefore, of opinion that this contention rs not! 
maintainable. Our finding does not detract froml 
maintaining equality between man & man ini 
tbe adminintration of law, ' 

[ 4 I Equality intended under Art. 14 is not to 
be judg^^d by equality of sentepce. P niabmentj 
graded according to «ge, gravity of the 1 ffenoel 
in the confcxt of facts & attending oiroumstanoes 
that len Oulour to tbe perversity inv *ivt-d in 
the orim*- & otuer oironmstarioea do n<*t < ffend^ 
tne rule of equality that law assumes as to' 
members of the Booiety. The object of punish. 
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menfc is fco reform the society by holdirig out 
deterrents as precedents. Punishment must be 
such as would be felt as punishment by the 
offender. It must be commensurate with the 
degree of shook that it causes to the conscience 
of the society, Howeveri in such a general ob- 
servation, we are strongly supported by Sit Iqbal 
Ahmad 0. J., of the Allahabad H. C, in the 
case of Emperor v. Kesri Chandt a. i, r* <32) 
1945 ALL. 207 : (47 Or. L, J. 132). His Lordship 
observes : 

*'Tbe sentenoe imposed upon an acoased must be 
oommensurate with the gravity of the offence & must 
amount to a punishment. The fine of Bs. 5000 oonai* 
dering that the accused was a substantial contractor 
was no punishment to him.*’ 

[5] True, at the time, the judgment was de- 
livered, the Indian Constitution had not come 
into force, but I do not think this reasoning 
would make any differenoe. Though it was not 
embodied in any written constitution before, 
equality of man in the eye of law wae always 
fundamental in administration of justice. It is 
a rule of natural justice on which all laws are 
based. 

[6] We are also, with great respect, in entire 
agreement with the decision of his Lordship Sir 
Iqbal Ahmad 0. J. in which he lays down 
certain principles bearing on the manner of 
imposing punishment, I would quote the 
passage ; 

“The main, indeed the only function of law is the 
preservation of society. The merits of law or a parti- 
cular enactment are judged by the contribution it 
makes to the development of a healthy society. The 
‘social conscience* is the ultimate foram to pass the 
final verdict on its value or utility. Every piece of 
legislation is judged by the above standard. If & in so 
far_ as it makes the preservation of solidarity of the 
society or the State, it receives the approbation of 
'social coQBoIence,’ If otherwise, it is condemned.*' 

The same thing can be said of administration 
of justice. 

[7} The observations in our judgment to the 
effect that 

‘The Allahabad case on which the learned Sea. J. 
has relied was decided more than 17 years ago & 
since then conditions have changed considerably. 
Drastio laws for the prevention of corruption amongst 
public ^official have been enacted by the Legislature & 
provisions have been made for passing deterrent 
sentences on corrupt officials.*’ 

were made by way of reply to the argument 
put ^ forth by the learned counsel for lighter 
punishment based on the reasoning adopted by 
the learned Judges in the reported decision of 
Emperor v. Dinkarrao, 66 ALL. 664 : (A. i. R. 
(20) 1933 ALL. 613 ; 34 Or. L. J. 623). We must 
congratulate Mr. Mohanty that he has left no 
stone unturned to support his client’s case. He 
has been fair & candid in citing to us the autho. 
lity of the later Allahabad case which gives 
ample support to the view that we have taken. 


[8] With regard to the decision in the earlier 
Allahabad case, it is regrettable that it was cited 
before the Ses. J. & also before us notwith- 
standing that its roll as a precedent has been 
considerably shaken. In his judgment, his Lord- 
ship Malik J. (as ha then was) has observed, 
with reference to that deoisioi^ (reported in 
Emperor v. Dinkarrao, 55 all. 654 : (a. I. B. 
(20) 1933 ALL. 613 : 34 Or. L. J. 623), that it 
will not serve as a general rule in the matter of 
assessment of sentences. I would quote his 
Lordship ; 

“The learned Advoaate*Gensral has argued that the 
decision in Emperor v. Dinkar Bao, 55 All. 664 : 
(A. I. R. (20) 1933 All. 513 : 34 Cr. L. 0. 623) is taken 
by the subordinate Gts. as of general authority iSs we 
must lay down that mere fact that trap was laid for 
the accused should not be any ground for awarding a 
lighter aentence. I may, however, point out that the 
question of sentence must in each case depend upon 
a variety of considerations S is a matter primarUv 
in the discretion of the Qt, which passes the sentence. 
This Ct. In passing tbe sentenoe of a nominal fine in 
Emperor v. Dinkar Bao, 56 All. 654 : (A. I. B. (30) 
1933 All. 613 : 34 Cr. L. J. 633) did so in view of the 
facts of that case & never intended to lay down any 
general principles in the matter of awarding sentences 
in oases of bribery ... & all that j need say is that 
thla Ct. did not when deciding the case in Emperor v, 
Dinkar Bao. 55 AH. 664 : (A. I. R (20) 1933 All. 613; 

34 Cr. L. J. 623) intend to fetter the discretion of the 
lower Gte. in any manner as to the adequate sentence 
to be passed in cases of abetment of bribery.” 

[9] Fucthee argument that has been put forth 
by Mr. Mohanty is based upon an observation 
quoted from the authority of the I. P, 0. The 
passage reads : 

“The person, who, without any demand express or 
implied on the part of the public servant, voluotoers 
an offer of a bribe, & induces that publio servant to 
accept it, will be punishable under the general role 
(law of abetment) ... as an instigator. Bat the person 
who complies with a demand, however signified, on the 
part of a public servant, cannot be considered as guilty 
of instigating that publio servant to receive a bribe. 

We do not propose that such a person shall be liable 

to any punisbment , . . We are strongly of opinion 
that It would be unjost & oruel to punish the giving of 
a bribe In any case in whtoh it could not be proved 
that the giver had really by hie instigations corrupted 
the virtue of a public servant, who, unless temptation 
had been put in his way, would have aoted nprlghtly* 

This passage, however, has absolutely no appli- 
cation to the present case. It is difficult to 
understand why this passage is cited from time 
to time which is, if at all, only relevant for the 
purpose of establishing whether man is guilty 
or not. Whatever the authors might have i®* 
tended will not prevent us either from puni^- 
ing a man or when punishing to sentence him 
properly if the seotion itself permits. The LeffiB- 
latuie has laid down the quantum of punish- 
ment that has to be inflioted for the partioolas 
offence. The differenoe of sentences for the same 
offence in different oases depends upon the ^ 
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various other oousiderations whiob are special 
to each paitioular case. 

[10] We ate, therefore, of opinion that this is 
not a fit case in which we would grant leave to 

appeal to the S. 0. The petn. is, therefore, 
rejected. 

[11] Narsimham J. — I agree. 

Leave refused. 


A. I. R. (38) 1981 Orissa 261 [C. N. 62.] 

Ray 0. J, k Nabasimham J. 

Bana Behera dt others — Appellants v. The 
State of Orissa, 

Supreme Court Appeal No. 12 of 1950, D/- 18-9- 

1960. 

Constitution of India, Art. 134 (1) (c) — Criminal 
case — Leave to appeal to S, C. — Principles enun- 
ciated by S. C, in A, X. R, 1950 S.C* 162 in. granting 
special leave under Art, 136 are equally applicable 
when leave to appeal is sought under Art. 134 (1) 
(c)— H. C, will refuse to grant leave unless special 
circumstances are shown to exist. [paras 2, 3] 

M. Mohanti dV . Tasayai — for Applts; Advocate 
General— for the State. 

Ruy Cl Ji — This is an appln. by the accused 
persons under Art. 134 (1) (c) of the Constitu. 
tion invoking our jurisdiction to certify that 
the criminal case in which they have been 
oonvioted is a fit one for appeal to the S. 0. 
The learned counsel, in substance argues that 
the subtleties that once arose for consideration 
in the matter of special leave to appeal in 
criminal oases to the P, 0. ought not to arise 
in the case of leave to appeal to the S. C. His 
contention is that unlike the Judicial Commit- 
tee of the P. 0, the S. 0. is a Ot. of Appeal 
within the meaning of the said Art. 134 (i) (a) 
& (b). Under the eircumstanoesi be would 
argue that more liberalised consideration ought 
to apply. 

[9] Bound as we are by the decisions of the 
S, C. in this matter, we cannot find our way 
to concede to this contention. We should in- 
yite attention to a recent decision of the S. C. 
in the case of Prisms Singh v. The State^ 
A. I. B. (37) 1960 8. O. 169 : (61 Or. L. J. 1270). 
There Fazl Ali J, while agreeing with a simi- 
lar contention in its broad outlines, has ex- 

preased himself in the following passage namely: 

Though the S. 0, is not bound to follow the deoi- 
Bione of the P, 0. too rigidl; Binoe the reasons, oonsti- 
liu ^ administrative , which sometimes weighed 
with the P, 0. need not weigh with the S. 0. It was 
neoessary that an uniform standard should be laid 
wwn tn matters of speoial leave under Art. 136 of the 
OooBtltutlon.'* 

Hifl Ijordehip baa said : % 

"On a oareful examination of Art. 136 along with 
the pieoeding Arttole, it seema clear that the wide 
“«if®Wonary power with whiofa this Ot, Is invested 
nnder it is to be exetoiaed sparingly & in exceptional 
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oases only, & so far as possible a more or less uniform 
itandard should be adopted in granting special leavein 
the wide range of matters whioh can oome up before It 
under this Article. By virtue of this Artiole* W6 oftn 
grant special leave in civil cases, in criminal oases, In 
income tax cases, in cages which oomo up before 
dtnereot kinds of tribunals & in a variety of other 
oases. The only uniform standard whioh in our opinion 
oan be laid down in the oircumstanoas ie that Ct. 
should grant speoial leave to appeal in those cases 
where special ciroamatanees are shown to exist.'* 

Besides, bis Lordship has further said that 
some of the pciuciples laid down by their Lord- 
ships of the P. C. ate useful as furnishing in 
many eases a sound basis for invoking the dis- 
cretion of this Ct. in granting special leave. 
He has been very particular to point out that 
leave should not be granted in a case whioh 
when entertained will constitute the S, 0, a 
third Ct. of fact. We have examined the cir- 
oumetances in this case in the light of these 
principles as enunciated by his Lordship and 
we do not find that there is any special feature 
in this case which will entitle us to certify that 
this is a fit case for appeal. There is not mucbi 
dispute about the finding of facts which have! 
been very carefully considered & arrived at. 
The case does not present either complexity of 
law or of fact, or, in short, there are no such 
apaoial features, as are required, according to 
his Lordship, in the present case. 

[3] Mr. Mohanty, learned counsel for the 
applts. Urges that the test laid down by his 
Lordship applies in case the case comes under 
Art. 186 of the Constitution, that is to say, in a 
case where speoial leave to appeal is prayed for 
in the S. C, & as such, it is not applicable to 
the ease before us which is one under Art. 134 
(l) (o). I do not find any merit in this distinc- 
tion. His Lordship has said ; 

* Tbs EBSumptioti tliat once au appesl bag bean ad- 
mitted by speoial leave, the entire case ig at large & 
the applt. ia free to eonteet all the Badinga of fact & 
raise every point which could be raised in the H. C. or 
the trial Ct. is entirely unwarranted. Only those pointit 
can be urged at the final heating of the appeal before 
the S. C. whioh ata fit to ba urged at the preliminary 
stage when leave to appeal is asked for, &it would be 
illogical to adopt different standards at two different 
etages of the same cage," 

[4] Suppose, we concede to Mr. Mohanty's 
argument & we apply a different standard & 
certify the case as fit one for leave to appeal 
which at the same time does not fit in with the 
test laid down by his Lordship. The position 
would neoeBsarlly arise that our jutisdiction 
will be greater than that of the 8. 0. This is a 
contention, if ^ accepted, will land us in absur- 
dity. The hearing of the appeal must be con- 
fined to those oiroumstances whioh could be 
urged before them at the stage of the preli- 
minary hearing of the case in which speoial 
leave bad been granted. So far as the final 
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heariDfj is coneernod, two different staodaidg 
cannot be laid down. In the oirenmatances, this 
petn. must dismissed. 

f6] Narsimham J. — I agree. 

^■S. Petition dismissed. 

A. I. R. (38) 1931 Orissa 262 [G. N. 63.] 

Panigrahi J. 

Banamali Behera d others — Applts, v. 
Padmalabha Misra — Resp. 

Second Appeal No. 48 of 1949, D/-3-10 1950. 

(a) Evidence Act fl872), S. 90 — Old documents 
are not necessarily presumed to be correct — Scope 
oi S, 90. 

No pc^suoiption of correetaesa nead neco^aarily 
attach to docuoaente which purport to be 30 yenrs old. 
All that S. 90 lays dowa is that a Ct, may presume 
that puch dooutncnts have been written or attested by 
the pr'rsoD who purports to have written or attested 
them Where the writer of the dooumeuts was alive & 
yet he was nf>t called into the box to prove them, the 
mere prodnotion of them without anything morecannot 
carry the aaaa of the person relying on them very far. 

[Para 6] 

Anno. Evidence Act, S 90, N. 6. 

(b) Evidence Act (1872), S, 35 — Rent realised 
shown in current settlement — Entry cannot be 
outweighed by rent receipts purporting to show 
diiterent amount. 

The mere fact that the entry in the rent receipts 
purported to show that a higher rant was realised can- 
not outweigh the value to be attaohed to the Current 
Settlement entry which definitely shows that a oertain 
sum was being realised as the annual rent on the hold* 
^^6* fpara 61 

Anno. Evid. Aot, S. 35, N. 19. 

(c) Evidence Act (1872), Ss, 101-103— Ejectment 
suit -- Nature ot tenancy — Burden of proof. 

In a suit for ejectment, the nurdfu ig heavily upon 
the pitf. to prove the nature of tenancy of the defis & 
he cannot make out bis title on the failure of the defts, 
to establish affirmatively that they have been paying 
rent at a uniform rate though that is no donbt a mate* 
rial elerient in ascerlaining the character of their 
tenancy eBpeoialJy when they had set up a permanent 

[Para 71 

Anno. Evid. Aot, Sa. lOl, 103, N. 30, 37; T, P. Aot. 

S. 106, N. 43. 

(d) Tenancy Laws -Orissa Tenancy Act (II [2] 
of 1913) - Lease held agricultural one & governed 
by Tenancy Law & not by T. P. Act — T. P. Act 
(1882), 8.117. 

A deed evidencing a sala ot Mafi Eharidar & Lakb- 
rajhajiaftidari lands reeited that the purchaser oould 
cultivate (hem himself or get themcultivated by others; 
the holding was agricultural land at the time of the 
sale & Was recorded as agcioultura) land &, the rent for 
the lands came to bo settled as if they were agrioulturel 
holdings. The status of the defts, whose houtte stood on 
the holding was shown as that of occupancy raiyats 
while that of the purchaser as an intermediate tenure 
holder; 

Seld that the lease to the defts. was agrioultural 
lease, even if it was granted originally for purposes of 
putting up a building thereon. The way in wh«oh 
suoh holdings had been treated during Settlement 
operations showed tha* the status given to pattadars, 
oar-pattadars, & dar dar-pattadars, was very much 
like that of ‘ohandana* holdings, For the purposes of 


the Tenancy Aot they had been treated as it they were 
agricultural hoi dings A: the purpose of the tease was 
agricultural. The fact that (be suit land along with 
other situated in a temporarily settled area wa« survey* 
ed & the rents settled would show that the relations 
between the parties were governed bv the provisions of 
the O' igpa Tenancy Aot; aod^ as the local legislation 
regulates the relations between landlord & tenant tha 
T. P. Act did not apply, [Para 8] 

Anno. T. P Aot. S. 105, N. 49; 3. 117, N 3. 

• e) T, P. Act fl882}, S. 106 -Annual rent fixed— 
Building; on land — Tenancy is not from month to 
monih. 

It would be anomalous to hold that where the rent 
fixed is annual (he tenanoy. is from month to month 
merely because a house stands upon the holding. 

[Para 9J 

Anno. T. P. Aot, S. 106, N. 15 & 16. 

(f) T, P. Act (1882), S. 106 —Lease on annualrent 
— No registered document —Tenant is tenant at 
will —Tenancy commencing from before T. P. Act 
— Tena cy is not tenancy at will. [Para 9] 

Anno. V P. Ac, S. 105, N. 32; S. 106. N. 6. 

_ (g) T. P Act (1882), S. 106 — Tena t in posaes- 
sion for 70 years paying uniform rent— Apart from 
question of nature ot tenancy whether agricultural 
or not, tenancy cannot be terminated without prO" 
per & reasonable notice. 


Where the tenants have put up a dwelling house & 
have been proved to have remained in ocoupatioo of 
the land for as tong as 70 years, paying a uniform au* 
nual rent, the tenancy cannot be terminated wUboat 
a reasonable notioe being served on them, whether tbo 
tenancy is agricultural or not* A notioe not signed 
either by the lessor or bis agent is of no value. 

[Fara 10] 

Anno. T. P. Aot, S. 106, N. 19. 

(h) Tenancy laws— Orissa Tenancy Act (II [2] ol 
1913), as amended by Act (X [lOJ of 1946), S.S36 — 
Section is retrospective. 


Section 236, Oris?a Tenancy Act, as amended by Aot 
X [10] of 1946 is retrospective in its operation & what- 
ever might have been the position before the Aot came 
into force, the Legiglature has clearly onnferred the 
status of permaD«>ncy in their holdings, on all tenants of 
homesteads. It does not matter whether the holding 
was, at its inception, agricultural or otherwise. For the 
purpose of the Act, all homestead tenanoies are put on 
the same footing as agricultural tenancies & the rela- 
tions between the landlord & tf'nant which had former- 
ly been regulated by oustom & usage have been 
deolaied to be regulated by the law applicable to oo- 
oupancy raiyats. The tenants will be protected from 
eviction where they have acquired the etatus of oo- 
cupancy raiyats under the Amending Aot X [16] of 
1940. [Para ll] 

8. N. Das Oupta — for Aplts,; S, K* Da dD* S. JDa* 
— for Besp. 

JadgeneaC. — It i 3 not necespary to reserve 
judgment & keep back my deoisioo. from the 
parlies in this case.. The facts giving rise to the 
appeal are simple but the law argued at the 
Bar is not as simple. 

[2l The pUf -resp. filed a suit in ejeotment— - 
out of which this appeal arises — in respect of 
an extent oi 136 of. an acre in 0. S. plot NO. SW 
in Outtaok Towa, against the dnfts. alleginS 
that they were dar pattadars under him in rtf- 
peot of this property. The pltf. served a notioa 
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to quit on 19-4-46 & Bled the suit a month later . 
Hia oase waa that the deft, is a tenant-at-will & 
ia liable to be evicted at any time. Tho deft, 
pleaded that he had a hoiiso on the suit holding 
for at least 70 years & bad acquired permanent 
oooupanoy right in the land, that the notice to 
quit waa neither proper nor duly served upon 
him, & that he is protected from ovietion by 
virtue of the recent amendment to 8. 2S6, 
Orissa Tenancy Act, by Aot x tlo of 1946. 
Exhibit A, the Current Settlement Khatinn 
shows that the status of the deft in respect of 
the suit land is that of a dar-pattadar & that of 
the pltf. Madhyasatvadhikari. 

[3] The learned Munsif found that the origin 
of the tenancy was not kni*wn but that the 
deft, had been in occupation of the land for 
over 70 years. He also found that the original 
lease was for building purposes & teat it contained 
permanent Btructures, that the deftB had been 
in possession from father to son for three gene 
rations, paying a uniform rent throughout. He 
further found that the documents relied on by 
the pltf. did not prove that there was any 
variation in the amount of rent paid &, aldo 
observed that he was not inclined to place much 
reliance on the genuineuess of the rent receipts. 
The learned Munsif recorded a further finding 
that the notice to quit (Ex. 3) was invalid as it 
had not been signed by or on behalf of the pltf. 
The pltf *8 suit was accordingly dismissed, 

[4] On appeal the Ad 31. Subordinate Judge 
differed from the finding of the trial Ct tt^at the 
deftfl. bad acquired a right of occupancy on a 
permanent basis, lu bis view the rent had 
varied at different times, there was no evidence 
to prove payment of a uniform rent & no 
formal notice to quit was necessary He accord- 
ingly allowed the pltf's appeal & gave a decree 
in his favour. 

[6] In second appeal it is urged for the defts. 
firstly, that the lower appellate Ct. erred in 
appreciating the evidentiary value to be attached 
to Bx. 3 & 3-a, Exs. 6 series & Ex. 6 & that 
the correct inference to be drawn from these 
documents ought to have been that the pltf had 
failed to prove that there had been a variation 
in the rent paid; secondly that the boldirg was 
an agricultural holding, to start with, & though 
the lease of a portion of the holding was for 
residential purposes the lease itself should have 
been deemsd to be a lease of agricultural land 
only &, as such governed by the provisions of 
the Orissa Tenancy Act; and thirdly that the 
recent amendment to 6, 33S of the Act, by Act 
X [10] of 1946 affords protection to all tenants 
of homesteads irrespective of the nature of the 
holding. 


[G] So far appreciation of the documontary 
evidence is oonc'^rned it ia pointed out by Mr. 
Ho, loiirned coriusel for the pltf., that the find- 
ing recorded by t ])0 Ct. below ig conclusive k is 
not open to challenge in second appeal, The 
documents relied on by the pltf. are Exs. 2 
2 /a, being counterfoils of certain rent rreeipts, 
Bxa. 6, 6/c, being wasilbaki papers, k EX. 6, the 
rafa book. The trial Ct cnrically exanjined 
tliGse papers k particularly the manner of their 
production which seemed suspicious, k held that 
the father of the pits was rtalising a n-n^- of 
Bs. 9 uniformly. With regard to Ess. 5. fi/b k 
6/o, the trial Ct. particuUrly noticed that the 
rent of Hs. 2/4 shown therein appertained to 16 
decimals of land — a fact which appf-ars to have 
been ignored hy the lower appellate Ct The 
lower appellate Ct appears to have proceeded 
on an assumption that the entries in all these 
documents, purport ing to be thirty years old, 
must necessarily be co rect. No such presump-. 
tion need necessarily attach to old documents. 
All that S. to, Evidence Act, lays down is that a 
Ct. may presume that such documents have 
been written or attested by the person who pur 
ports to have written or attested them. In this 
case, as the trial Ct. has observed, the writer of 
these papers was alive & yet he was not called 
into the box to prove these papers. With regard 
ti Exs, 2 A- 2/a, which purport to show that a 
sum of Bs. 2 / 8/0 was paid by the defts through 
one Bbagwan Mohanty an agent- of pltf., they, 
too, have not been properly proved as the agent 
was not examined. Mere production of these^ 
documents without anything more cannot there- 
fore oar'Y the case of rhe pltf. very far. The 
lower appellate Ofc. appears to have ignored this- 
aspect of the matter k assumed that the mere 
production of these documents, purporting to be 
thirty years old, is sufficient proof of the cor- 
rectness of the contents thereof. I am nob 
satisSed that the assessment of the evidentiary 
value of these documents by the lower appel- 
late Ct. IS altogether satisfactory. 1 have myself 
gone through doi-uments k find that they are 
not above suspicion or challenge. In any case, 
the mere fact that the entry in tht se papers 
purported to show that a higher rent was realis. 
ed cannot outweigh the value to be attached to, 
the Current Settlement entry, as evidenced by 
EX. A which definitely shows that a sum of 
Rs. 2 was being re^rlised as the annual rent on 
the bolding. In the circumstances it must be 
held that there was no variation in the rent paid 
as alleged by the pltf. Some argument seems to 
have been addressed oballengit g the validity of 
the entry in Ex. a, on the ground of absence of 
any entry against the item “Settled Rent” in 
that document, lean find no difficulty In under. 
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standing the reason for the non-mention of the 
settled rent in this case, beoauee it had already 
been eettled between the parties at Ea. 2 & in 
the case of such tenancies it was not necessary 
for the Settlement Office to fix a separate rent 
unless the parties themselves oballenged it k 
wanted him to fix a fair & equitable rent. The 
presumption attaching to the correctness of the 
entry in Ex. A has not been rebutted by such 
evidence to the contrary as can be accepted as 
wholly reliable. 

t7] The lower appellate Ot, confined itself to 
a discussion of the rate of rent only as the other 
points found in favour of the defts, were not 
seriously challenged in appeal. Mr. Da points 
oat that the presumption attaching to the entry 
in the Court ieurrenfc ?) Settlement Hecoid 
cannot apply to a non-agrioultural holding. 
That is a perfectly sound proposition. But it is 
not admitted in this case that the plot in dis. 
pute is a non-agrioultural holding. I shall refer 
to this point later. The lower appellate Ot. did 
not attach value to Ex. 4, M. 0, acknowledg- 
ment showing receipt of Es. 6 from the defta. 
towards rent of the years 1943 to 1346, on the 
erroneous impression that only production of 
rent receipts is proof of payment of lent. Exhi- 
bits 2/a & fl/b were accepted at their face value 
because the defts. called for the rent receipts in 
the possession of the pltf. Exhibits 6, s/b & 6/e 
& 6 were accepted & the entries therein were 
used in proof of the payment of rent because 
the documents were thirty years old. But, as I 
have said earlier, the fact that the entries in 
Ex. 6 series related to 15 decimals of land was 
lost sight of. These documents were produced 
by p. w, 2 although he had not been summon- 
ed, & appear to have been almost thrust upon 
the defts, The learned lower appellate Ct. 
seems to have laboured under the impression 
that unless the defts. produced the lent receipts, 
their case of payment of a uniform rent could 
not be accepted. This is not the correct way to 
approach the question. The pltf. having come to 
Ct. to eject, it was heavily upon him to prove 
the nature of tenancy of the defts. & he cannot 
make out his title on the failure of the defts, to 
establish affirmatively that they have been pay. 
ing rent at a uniform rate though that is no 
doubt a material element in ascertaining the 
character of their tenancy especially when they 
had set up a permanent title, I am, therefore, 
unable to accept the finding of the learned 
Subordinate Judge that the rent paid in respect 
of the suit holding was variable, & am inclined 
to agree with the finding of the learned Munsif 
that a uniform rent of Is. 3 per year had bTen 

paid by the defts, & their ancestors as shown in 
Ex. A, 


[8] The next point urged is whether this is a- 
lease governed by the provisions cf the Orissa 
Tenancy Act or whether it is governed by those 
of the T. P. Act. Exhibit 1, dated 14-3.1916 filed 
by the pltf, shows that he purchased under it 8- 
& odd acres of Mafi.Kharida lands & 2 acres of 
Lakhrajbajiaftidari lands. All these were agti. 
cultural lands at the time of purchase. The sale 
deed ex. i recites that the lands were Eold & 
that the purchaser could cultivate them himself ^ 
or get them cultivated by others. The holding 
on which the deffc.*B house stands was, therefore, 
agricultural land at the time of the sale in 1916 
& was recorded as agricultural land. Accor, 
dingly, the rent for the lands came to be settl- 
ed as if they were agricultural holdings, & the ; 
status of the defts. was ehown as that of occu- 
pancy raiyats while that of the pltf. as anj 
intermediate tenure-holder. The contention put 
forward on behalf of the pltf. is that if the 
lease was granted not for agricultural purposes 
but for other purposes like the putting up of a 
building on the land, the lease would be govern- 
ed by the T, P. Act & not by the Orissa Tenancy 
Act the land having ceased to be agrioaltoial 
land. There is, however, authority for the con- 
trary view ; see Asraf AU v. Plmperori 27 I. 0. 
839 : (A.I.H, (2) 1916 Cal. 784 : 16 Or. L. J. 216)» 
Ahdnl Karim v. Abdul Rahman^ 13 i. 0. 364 : 
(16 Or. ii. .7. 672), Bahu Ram* v. Mahindra 
Nath, 8 c. w. N. 464 and Ram Pado v. Atort 
Dome, A. I. B. (12) 19S6 Oal. 302 : (84 I. 0. 743). 
The way in which such holdings have been 
treated during settlement operations makes me 
think that the status given to pattadars, dai* 
pattadars & dar-darpattadais, is very much like 
that of ‘chandna’ holdings. For the purposes of 
the Tenancy Act they have been treated as if 
they were agriooltutal holdings & the purpose of 
the lease is agricultural. The fact that the suit 
land along with other situated in a temporarily 
settled area was surveyed k the rents settled 
would show that the relations between the parties 

are governed by the provisions of the Orisea : 
Tenancy Act; and as the local legislation regu- 
lates the relations between landlord & tenant^ 
the T. P. Act would not apply, 

[9] Even if the contention of Mr. De were 
to prevail, the tenancy of the defts. would be a 
lease from year to year as the rent reserved is 
annual; and it would be anomalous to hold that ; 
though the cent fixed is annual the tenancy is 
from month to month merely because a house 
stands upon the holding. Mr* De*s contention 
is that if the lease is held to be governed by the , 
T, P, Act the status of the tenant is no better 
than that of a tenant. at. will- There is consi-l 
derable force in this argument because ad-l 
mittedly there is no registered document evi-l 
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I damoiog tbe lease; but it is for the pltf. himself 
who wants to eject, to show that tbe tenancy 
oommenoed after the T. P. Act came into force. 
On the other side, it is argued that in view of 
the finding of the learned Munsif that the 
tenancy baa been in existence for at least 7o 
years the legitimate inference should be that 
tbe land was granted for building putposesi 
prior to the parsing of the T. P. Act. 

[lO] There is. however, yet another difficulty 
in the way of the pltf. Even if hia contention 
were to be accepted, namely, that the tenancy 
is not of a permanent character, but is only 
that of a tenancy-at-will in the absence of a 
contract to the contrary, the pltf, before termi- 
nating the tenancy under the T. P. Act. should 
serve a proper notice to quit on the deft. It 
may be that a formal notice may not be neces- 
sary if tbe demand for possession is made & 
reliance is placed by Mr. De on the case Ram- 
kishun v. Btbi Sohila, A. i. e, (20) 1933 pat. 
661 : (UQ I. 0 . 567) which follows Eamdhani 
Gope V. C, V. SeoUt a. i. b. (12) 1926 pat. 256 ; 
(86 I. 0. 77) for the view that no notice is neces- 
sary in the case of a tenant- at- will. The 
decision in the latter case turned upon the 
construction of the document which itaelf 
stipulated that no notice would be required 
before termination. That decision mast, there- 
fore, be confined to the facts of that particular 
case & cannot lend support to the view that in 
every case of a tenant at will the landlord can 
straightway re-enter without even making a 
.demand for posseEsion. In cases like tbe present, 
where the defts. have put up a dwelling house 
& have been proved to have remained in occu- 
pation of the land for as long as 70 years, 
paying a uniform annual rent, tbe tenancy 
cannot, in my opinion, be terminated without 
a reasonable notice being served on them. 
Unfortunately for the pltf. though Ex. 3 pur- 
porting to be a notice was served on the deft., 
it was not signed either by the lessor or his 
agent, & therefore no value can be attached to 
this document. I looked for evidence on tbe 
'side of the pltf. to see if any demand for pos- 
session was made but Mr. De has been unable to 
point to any such evidence. Apart from the fact, 
therefore, whether tbe tenancy is agricultural or 
not & whether it is governed by the Orissa 
Tenancy Act or tbe T. P. Act. tbe fact that no 
valid notice was served on the defts. would be 
sufficient to dispOEe of this suit. 

[li] Another & more formidable argument 
has been addressed on behalf of tbe defts. & 
this is based on the applicability of S. 236, 
Orissa Tenancy Act, as amended by Act X fio] 
of 1916. That section is retrospective in its 
operation & will govern the facts of this case. 


It lays down that tbe incidents of tenancy of 
any tenant m respect of his homestead shall be 
regulated by the povisiona of the Act applicable 
to occupancy raiyata. Whatever might have* 
been the position before the Act came into force, | 
the Legistatura has clearly conferred tbe statue [ 
of permanency in their holdings, on all tenants^ 
of homesteads. It does nob matter whether the 
holding was, at its inceptiooi agricultural or 
otherwise. For tbe purpose of tbe Act, all home- 
stead tenancies are put on the same footing as 
agricultural tenancies ,'1: the relations between 
the landlord & tenant which had formerly beenl 
regulated by custom c^- usage have been declared 
to be regulated by tbe law applicable to occu- f 
pancy raiyats. In this view of the matter, tbe| 
defts. will be protected from eviction as theyi 
have acquired the status of occupancy raiyats* 
under the Amendment Act x [lO] of 1946. 

fl2] My conclusions, therefore, are that the 
tenancy of the defts. is governed by the pro. 
visions of the Orissa Tenancy Act, that they had 
a permanent tenancy right in the suit hoiding 
before the Amendment Act x [lOj of 1946 came 
into force & that they have been given statutory 
protection subsequently, that the notice to quit- 
purporting to have been served by the pltf. is 
of no effect di: that the pltf. has not made out 
his case for ejecting the defts. The judgment of 
the learned Subordinate Judge is accordingly 
set aside & that of the learned Munsif restored 
& tha pltf*s 0 uit shall stand dismissed, This 
appeal is allowed with costs throughout. Leave 
to appeal is granted. 

B.G.D. Appeal alloived^ 

A. 1. R (38) 1951 Orissa 263 [C, N. 64.j 
Jagannadhadas and Nabasimham JJ. 

Harihansha Singh Deo — Applt. v, Sudhan- 
shu Sekhar Singh Deo and others — Resps, 

F, A. Nog. 45 to 48 of 1948, D/-25.4-1960. 

Court. fees Act (1870), S. 5 — Bench of Judges , 

Power to decide question of payment ot deficit 
court-fees. 

There is no provision in S. 5 for the determination 
of tbe question relating to the payment of defioit court- 
fee on a memoraodum of appeal by a bench of tbe 
Court. Tbe juxtaposition of the phrase "such Judge” 
with the phrase “Chief Justice*' in that section indl- 
oatea that single Judge is meant and that it can have 
DO refersDoe to a Bench of Judges. [Para 2] 

Anno, C. F. Act, S. 6, N, 17, 

P. Misra and L, K. Das Gupta — for Applt. (in 

Nos. 45 d 47 respectively)] S. N. Sen Gupta— .for 

Reaps, (in both), 

Ja^annadhadaB J. — These appeals have been 
posted before this Bench for orders in connec- 
tion with the payment of alleged deficit court- 
fees payable by the respective appellants in each 
of the appeals. All these appeals have beeit 
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made analogous since they are against a com- 
mon judgment* in separate suits cried t'^’getber. 
The alleged deficit court-fee payable is only in 
respect of the appeal memoranda to this Court. 
There is no qut'stion before us now of any 
deficit payable by any of the appellants in these 
appeals on their plaints in the trial Court. 

[2] The question that has been raised is 
whether this Bench has the jurirdiotioo to deal 
with this matter. The determination of the pro- 
per court- fne pay*ible on an appeal memo- 
randum to the High Court is regulated by S. 5, 
Court- fees Act. Under that tection, when a 
difiFerence arises as to the court- fee payable, 
the question is to be determined primarily by 
the taxing ofificer of the High Court. The taxing 
office f under the said sc-ct;on may. in a proper 
case, refer the matter to the taxing Judge. 
There is no provision for the determination of 
the question by a Bench of the Court or by any 
other Judge of the Court, unless the Chief 
Justice constitutes that Judge as the taxing 
Judge Specially for the particular matter or 
unless the Chief Justice chooses to deal with the 
matter himself. In DQOfi (joa v, Tvicuyaji 
Ji-vandas, a. i. a (aai 193S Pat. 396 : (u Pat. 
<358 3. B.), Wort J appears to’have been of the 
opinion that the taxing offioer had juriadiotion 
to refer a question arising under s, 6, Court fees 
Act to a Bench. He relied on the argument 
that the section when it provides for reference 
to *’guch -Judge’* in the singular, contemplates 
the plural also. It appears to have been thought 
that the Chief Justice could appoint a Benou of 
two -ludges ‘’especially in this behalf to hear a 
particular matter ’* It appears to me, with great 
respect, that this argument is not sound as a 
matter of congtruotion. The wording used in 
the eeetion 

"he 6 ball refer it to the final decision of the Chief 
Justice* or Such Jndge of the High Court as the Chief 

Justice shall appoint either generally or soeoiallv in 
this behalf.” ^ J 

It appears to me to be clear that the juxtaposi 
tion of the phrase “such Judge " with the 
phrase "Chief Jast-ice" indicates that a single 
Judge ia meant and that it can have no refer 
once to a Bench of Judges, Ip the above report- 
ed case, the other two learned Judges have not 
in terms dealt with this point. On the other 
band, there are quite a number of cases in 
which it has been repeatedly held that neither 
the taxing officer nor the taxing Judge has the 
power to refer a matter arising under a. 6, 
Court- fees Act to a Bench of the Court and that 
on a proper reference such a matter has to be 
decided only by the taxing -Judge. It is dufficient 
to refer to the cases in Kuldip Sakai v. Hari. 
har Prasad, a. i. r. (ii) 1924 Pat. 161 : (3 Pat. 


A. I.S. 

146), Krishna Mohan Sinha v. Raghunandan 
Pandey, a i, h . (12) 1936 Pat 392 : (4 pat. 336 
F. B ), Dhanukdhari Prashad v. Bofna- 
dhakari, a, i. r, (go) 1933 pat. 81 : (12 Pat. 
188), Khachera v. Kkarag Singh 33 ALli. 20 : 
(7 I. 0. 316) and Gangaram TillochcHand v. 
Chief Gontrolling Hev Authority A I. R (U) 
1927 Bom- 643 ; (52 Bom. 61) in support of the 
above view, 

( 3 ] We are therefore, of the opinion that 
this marter cannot oe dealt with by us as a 
Bench. The matter wdl be placed before the 
taxing Judge for his decision and it is open to 
him to treat this as a refer 6 n 2 e by the taxing 
offioer to the taxing Judge and deal with it 
accordingly. 

[d] Narasimham J I agree. 

F.S.S. Order accordingly. 

A. I. R, (88) 19S1 Orissa 266 fC. N. 65.] 

Ray 0. J. & PanigbaHi J, 

Batnakar Ray d others — Petnrs. v, Kula^ 

mom Roy d otners — Opposite Party, 

Civil Revn. No. 168 of 1948. D/.4-2-1949. 

Civil P. C. (1908), O, 9, R, 9 — Restoration appln*- 
— . Notices. 

Where all the dcfts. hkd filed written atatemenia 
but only some were cod testing the salt, & there was no 
order for tx parte hearing against those not oontesting, 
& on the date of the bearing the pltfs, not taking any 
further steps, the suit was dismissad ued ar 0. 3 8. 

the Ct. must issue, upon an appln by the pltfs, undsc 
0. 9, R, 9. notices not only to the conteeting defta. 
but al^o to those who were not oontesting. If restora- 
tion were ordered after iesuing notioes only to those 
defts who were conteiitlog, the order would be one 
passed in contravention of O. 9. R. 9 (2). [Paraa 4 A B] 
Anno, avil P C., O, 9, R. 9, N. 1. 

D. flfohantu — /or P^fnrs; S. Jftsra — /of OpputMe 
Party. 

Ray C* J* — This is a pctn. by defts. 4 to 11 
for revising an order passed by Monaif of 
Cuttack restoring a suit which bad beendismia- 
eed under o. 9 R. 8, C. P. 0. The suit waa one 
for specific performance of oonttacfc of lease or 
some waste lands as well as Nijohas lands. The 
contract had been entered into by defts. 1 to 2, 
who admittedly are the proprietors. The contract 
is said to have been entered into on dififerenfc 
date4 (29 9-44 & 6-2 46) in respeot of wastelands 
& Nijohas lands respectively. The defta. 1 & 2, 
however, executed a registered permanent lease 
in respect of the very same lands in favour of 
deft. 3 on 4 8-45 The latter about two years after 
his lease sold his lease- hold interest to defts. 4 
to 12 of whom defts 4 to irare the*petnre. before 
us. Admittedly, defts 4 to 12 were actively con- 
testing the suit. The position in relation to the 
other defts. is that defts. 1 to 2 filed a written state- 
ment alleging that as the pUf . had failed to pay 
the promised oonsideration, they were at liberty 
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to gfaiit the subsequent lease in favour of deft. 3. 
The deft. 3 filed a written afcatemanfe opposing 
the plbfa.’ case & asserting the validity of his 
loa?e free from equity in favour of any contract 
alleged by the pltfa. his right to transfer to 
the defts. 4 to 12. The defte. i to 3 did not con- 
sider it necessary to take any further steps in 
support of their defence & what course they were 
likely to take at the hearing of the euit is difii- 
oult to speculate. One thing, however, is certain 
that the Ot. never considered that these defts. 
had withdrawn from the contest It appears to 
be so from the fact, as it is conceded at the Bar, 
that the Ct. never set down the suit as ex parte 
against ‘hose defts. In law therefore, anyone of 
them or all could come & appear at any time in 
course of the hearing & contest the suit. They 
might or might not have the necessity for sum- 
moning any witnesses or producing any docu- 
menta. On the date of hearing the pltfa, as 
well as defts. 4 to 12 filed petns. for adjourn- 
ments. The Ot. rejected the prayers of both & 
called upon them to take further steps in the 
suit. Following this order, defts. 4 to 11 inti- 
mated their readiness to go on with their de- 
fence & filed Hazira of their witnesses. The 
pltfe.i however, did not take any further steps. 
Under the oiroumstanees, the Mnnsif dismissed 
the Suit under 0.9 R. 8, 0.P G. Then followed an 
appln. under O. 9, R. 9 for restoration of tbecuit 
to its orginal file. This petition was registered 
as Miso Case. No. 24/48. On a date later than it 
was registered, the 2nd Addl. Munsif, Outtack, 

passed this queer & unusual order : 

''BegniBiteg filed. Issue notice on the oonteating 0pp. 
Partieg 4 to 11 fixing 27-4*48 for return. “ 

overriding the earlier order to issue notice 
to all opposite parties. According to this order, 
notices of the petn. for restoration were issued 
& served upon defts. 4 to 11. Accordingly, no 
notices were issued to defts. i, 2, 8 & 12. The 
petn. therefore, was heard in presence of those 
defts. only & was allowed. As against this, the 
present revn. has been filed. 

[2] The contention of Mr, Mohanti, the learned 
oounsel for the petnrs,, is that the proceeding is 
illegal & the order invalid, in as much as, as 
required under o. 9R, 9(2) that no such order of 
restoration can be made until notices of the 
appln. had b-eu served on all the opposite par- 
ties. From the petn. for restoration it appears 
that all the defts. in the suit bad been arraigned 
as opposite parties. It is difficult to understand 
how could the learned Munsif at that stage 
discriminate some of the opposite parties as 
against the others on the ground that s ime 
were oontesting & others not. It appears that 
this Order No. 44 dated 6-4-48 in. Miso. case. 
NO. 24/4B, is to the order of the pUfs. but not as 


required by law we take a serious notieo of this 
sort of order which implies nothing bnt slackness 
it negligence on the part of the Presiding Ollicer 
as well as of the Bench Clerk concerned. 

[3) Wg have now to ooDsidoc whether this 
omission invalidates the order. Mr. Misra, 
appearing for the opposite parties, has invited 
our attention to two deeisinns, one of Allahabad 
H G. the other of Bombay H, G. , in support 
of bis contention that the order was partly 
under 0. 9- R. 3 A: partly under 0. 9, l;. 8 ac- 
cording as it was against non-aepeadng defts. 
^ the appearing ones* Those cases do, no doubt, 
spilt the order in that fashion. The references 
are Makundi Singh v Prahhii Dayal, a, l. R. 
(13) 1926 ALL. 169 (48 ALG, 97) and Damn Diga 
v Yakrya Nathu, a i R (7) 1920 Bom. 5i : (44 
Bom. 767). Those cases, however, do not relate 
to a proceeding for restoration of the dismissed 
suit but concern with right to fresh suit on 
the same cause of action against those defts who 
did not appear on the data of hearing of the 
previous suit As the point as was corsidered 
by their Lordships, is not before us, I should 
reserve my opinion with regard to the correct- 
ness of these decisions with great respect for an 
occasion when it arises. 

[4] So far as the present order is concerned, 
it is clear, however, that there is nothing to show 
that defts. 1, 2, 3 & 12 did not appear on the 
date fixed. It is conceded by Mr. Misra frankly 
enough that very rightly as it appears from 
the materials that defts. l, 2. 3 (S; 12 were not 
called out by the Ct. at the time when the suit 
was taken up for hearing In these ciroum- 
stanoes, it is difficult to say that they did not 
appear. Besides the statement of Mr. Misra we 
do not find anything on record to show that 
these defts. had been called upon that either 
they did not respond or refused to take any 
steps in the case ot anything of the kind. Ap- 
pearance does not mean physical appearance 
by the defts. themeelvea or their pleader If ap. 
pearanoe bad any meaning it is this that the 
party concBrned must be in readinr-sg to see to 
the progress of the euit or the defence in such 
a manner as he thinks best in hie own interest. 
The defts. may have nothing further to do ac- 
cording to their particular line of defence until 
the actual hearing of the suit begins which in 
fact had never begun. As I have already said 
that to the knowledge of the Ct these defts. 
had never heen set down ex parte. Under the 
circumstances & on the facts it is not clear that 
the order of dismissal as against these defts. can 
be tak«n to be one under o. 9, R, 3. Conceding 
that this order was against them as one under 
O. 9, R. 3, the pltfs. must make it clear vbe- 
ther they want to have the order of restoration 
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effectively passed against them. That they do ao 
want appears from their own petn, in which 
they implead them as opposite parties. If the 
suit had not been set down ex parte against them 
& if they were going to be bound by the order 
of restoration that had been passed, I do not 
understand how any order affecting them could 
be passed in their absence. Some support is 
prayed in aid from the absence of a provision 
in the terms or the like of sub-r (9) of H. 9 of 
the Order from R. 4. But that does not neces- 
sarily mean th^t in any default under o. 9, 
R. 3 restoration can be bad in the absence of the 
opposite parties. There may be a case in which 
deft, has not at all appeared or having appeared 
has not hied any defence. In such cases it is 
quite possible that the Ct. in its discretion, may 
say that no notice is necessary to be served 
upon him in the matter of rescoration, as he 
must be served again after the suit is restored 
to its file. But what about the ease in which 
the deft, had entered into contest, St had put the 
pltf, to proof of hia case? In these cases cer- 
tainly the dismissal of the pUf's suit, be it under 
whatever provision of the Code, gives rise to a 
valuable right in his favour. It is difficult to 
conceive that they can be deprived of that right 
without being heard. It may be said even with- 
out restoration the pltf. has a right to fresh suit 
on the vsame cause of action. It may be so, but 
that does not answer the deft’e cause. It may 
be for the purpose of a fresh suit lot of moneys is 
necessary by way of payment of court- fees and 
the pltf. may not be able to institute a fregb suit. 
There is always many a slip between cup & lip. 
Under the circumstances, the right to prevent 
restoration of the suit is no doubt a valuable 
light. 

[6l Tn the circumstance?, it is clear that the 
order under revn. has been passed in contra. 

, vent ion of 0. 9, R. 9 (2) of the Code & cannot be 
maintained. 

[6] In the result, the civil revn. is allowed 
with costs. Hearing fee is assessed at one gold 
raohur. 

[ 7 ] Under the oiroumstanoea, the petn. for 
reafioration should be reheard after notice to all 
the defts. 

[8] PSiiii^paitii J, — ■! agree. 

R,G.D, Itevisio7z aUowed^ 

A. I. R. (38) 1951 Orissa 268 [C. N. 6$.] 
Jagannadhadas & Nabasimham JJ. 

Krishna Chandra Gajapaii Narayan Deo 

Pltf. — - Applt, v. Rokkam Venkatapparao 
Bo ra — Deft Resp . 

Second Appeal No. 153 of 1944, D/- 10-1-1949, 


A. 1. R,. 

Madras Survey & Boundaries Act (Vlll {8] 
1923), Ss. 13 & 14 — Rival claims to plot of land — 
Effect. 

The questioa as to whether the determination of 
the boundary of a village (whether a boundary dispute- 
existed or not) uuder S. 13, Madras Survey A Bounda- 
ries Act, 1923, will affeot title to a piece of laud lying 
within the said boundary, would depend very much 
on the nature of the claim to that land & the questioos- 
that fall for decision before the Survey Officer. For 
iuetauce, if the claim to a particular plot of land is it- 
self based on the ground that it lies in a pattioular 
village belonging to ooe of the parties & the Survey 
Officer while determining the boundary hoida that tbe- 
plot lies in the adjacent village, such determination 
of the boundary, unless set aside by a suit under S. 14 
of that Act, would undoubtedly conclude title in res- 
pect of that plot. But where the rival claim regarding 
title to a plot of land is confined to the question whe- 
ther it is the Inam land of one of the parties or the 
Jeroyati land of the other, & has nothing to do with 
the question as to whether the plot lies within the 
boundary of one village or of the adjacent village, the 
dispute merely relates Co the title of the plot in dispute 
as distinguished from a dispute as to Us boandary. la 
snob a case the decision under 3. 13 will not adversely 
afieet the title (if any) or operate as a bar merely be- 
cause there has been no euit to set aside the decision 
under S. 14. [Para 13) 

ilf. S, Bao~for Appltr, P. V. B. Rao—for Reap. 

R arasimham J. — This is the pltf’s second 
appeal against the order of the Diet. J. of Gan- 
jam Puri reversing the decision of the Speoial De- 
puty Collector, Chioaoole Division & dismisaing 
the pltf '3 suit for recovery of arrears of rent 
for the three Fasli years 1343 to 1344, 

[ 3 ] This litigation has had a chequered ca- 
reer. The pUf*8 suit was brought in 1936 & it 
was first dismissed by the then Deputy Collec- 
tor on 27-10.1937 in 3. S. NO. 762 of 1936. On 
appeal, the Dist. J. set aside the order of dis- 
missal (lie remanded the suit for fresh disposal. 
The suit was then beard by a Special Deputy 
Collector who decreed the claim. On appeal, tbo 
learned Dist. J: revsd. the decision of the Spe- 
oial Deputy Oollectoc & dismissed the suit, There- 
upon. the pltf. preferred a second appeal to the 
Hon’ Me H, 0. who directed the rehearing of 
the appeal by the Dist. J. on the ground that 
the lower appellate Ct. mieconoieved the scopo 
of the previous litigation between the parties iQ 
the year 1902, After remand, the lower appel- 
late Ot. again dismissed the suit chiefly on the- 
groan I that the decision in o. S. NO. 23 of 1902 
operated aa res judicata between the parties. 
This appeal is against that order of dismissal of 
the lower appellate Ct. 

[s] In the plaint it was stated that the lands 
for which the rent was claimed were lying in 
Gorrebanda village & that they were about 20 
acres in extent. The Zamidar (the pltf-applt.) 
claimed the lands aa part of his jeroyati lands 
in village Gorrebanda. It is the admitted case 
of both the parties that a major portion of- the 
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Sands in that village aie the iuam lands of the 
reap, for which he waa paying Kattubadi of 
R8. 65 pet annum to the Zamindar. The resp'a 
main defence was that the lands in dispute were 
also included in his inara lands in that village 
that consequently the appit. was not entitled 
to any jeroyati rent apart from the Kattubadi 
of Ra. 56 per annum, 

f4] Sometime in 1934 the appit. applied 
to the Revenue authorities for the survey k 
preparation of record of rights of some jeroyati 
lands which (according to him) were lying un- 
surveyed in some villages of the estate. Along 
with that appln. (Ex. h), he gave a list of the 
lands (Bx. H-I) proposed to be surveyed, inclu- 
ding in that list about 34.50 acres of land which 
were said to lie near Gurrebanda village. The 
survey of these lands was sanctioned by Govt. 
k. it has been well proved that the survey autho- 
rities included the said lands in village Tham. 
mayapetta which is adjacent north of Gurre- 
banda, A notice under 8. 13, Madras Survey cte 
Boundaries Act, 1933 (Ex. h-s) was also issued 
by the survey authorities on 27 3-1936. It 
appears that while the survey operations were 
proceeding the reap, filed an objection urging 
that the said lands formed part of his inam 
lands. But on 29- 5- 1936 an intimation was gi yen 
to him by the survey authorities (Ex. X-s) to 
the effect that as the survey would he subse- 
quently followed by a record of rights the ques- 
tion of title would be decided by the Record of 
Bights OfiScer, Apparently on receipt of this 
reassuring letter, the respt. did not pursue bis 
objection & allowed the survey to be completed 
in the usual course. Subsequently, whea the 
preparation of record of rights was in progress 
he filed an objection before the Settlement 
Officer claiming the lands as part of his inam 
lands in village Gurrebanda. This objection was 
disallowed by the Settlement Officer on 13-6-1938 
(Ex. t). It will bs noticed that these proceed, 
ings took place while the present suit under 
appeal was pending. The final publication of 
the record of rights was, however, posponed 
pending the disposal of this litigation {vide 
Ex. Xlll. 

[5] The learned trial Ct. came to a finding to 
the effect that the lands in dispute were part of 
the jeroyati lands of the Zamindar & not part 
of the inam lands of the reap. His finding was 
mainly based on some documents of the Zamin- 
dai showing realisation of jeroyati rent in 
Gurrebanda village from 1884 k also some 
docnments Exs. E. 2, B.l. B. 3 & S-i) signed by 
the resp's father himself showing payment of 
cent for jeroyati lands as distinct from payment 
of Kattubadi for the inam lands. In setting 
aside this decision of the trial Ot, the learned 


Dist, J. has been mainly influenced by the 
decision of the H. Ct. in Appl, no. is2 of 1903 
against the decision of the lower Ct. in o. s 
No. 23 of 1902. He further observed that the 
pltf. appit. had given discrepant etatemonta as 
regards the area k identity of the lands & 
that the plaint was liable to be rejected on the 
ground of indistinctness. 

[6] Mr. M. S, Rao on behalf of the appit. 
raised the following two important questions of 
law; (i) The lower appellate Ct. completely mis- 
conceived the effect of the decision in o. 8. 
No. 23 of 1902 k that the decision in that suit 
would not, in any way, affect the right of the 
pltf. to claim arrear rent for the lands in dispute, 
(ii) The lower appellate Ct. further erred in its 
interpretation of S. 13 , Madras Survey k Boun- 
daries Act, 1923 k that the said section operates 
as a complete bar to the resp’s claim of the 
disputed lands as part of his inam lands of 
village Gurrebanda. 

[ 7 ] PomtNo. (i) — The plaint k the judgment 
of the H. Ct. iu o. S. No. 23 of 1902 have been 
proved in this case (exb. viii, viii a k xi) A 
they show unmistakably that in 1902 the then 
Maharaja of Parle khimedi instituted a suit 
against the father of the resp. for resumption 
of the iaa.m lands in village Gurrebanda. In the 
sch, attached to the plaint (ex. vilt-a) it was 
clearly stated that the whole of village Gurre. 
banda excluding some Kheta Banjar lands were 
the inam lands. That suit was dismissed by the 
H. Ot. in 1907 (Ex. XI), on the ground that the 
duties of the iaamdar were of a public charac- 
ter partaking of the nature of police duties & 
that consequently the inam was not reaumable. 
It is conceded by the learned advocates for both 
parties that so fat as the inam lands of village 
Gurrebanda are concerned, this decision of the 
H. Ot. concludes the matter. The main point 
of controversy centres round the identity of the 
lands known as Kheta Banjar lands which were 
excluded from the scope of that litigation. On 
behalf of the resp, it is urged that the lands in 
dispute in the present litigation are part of the 
inam lands of the village whereas on behalf of 
the appit, it is urged that the disputed lands 
form part of the Kheta Banjar lands which were 
admittedly excluded from the scope of the pre- 
vious litigation. 

[8] When the appeal was remanded by the 
H. Ot. to the lower appellate Ct. for rehearing, 
both parties were given adequate opportunities 
to lead farther evidence regarding the identity 
of the lands in the present suit with special 
reference to the lands which formed the subject 
matter of litigation in o. 8. no. 23 of 1902 , 
Additional documentary evidence was adduced 
by both parties. It will, therefore, be of mere 
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acadotnic intereBt to consider the question of 
burden of proof when a plea of res judicata is 
raised by one of the parties to a litigation. The 
resp, has given evidence on oith A stated that 
the suit lands formed part of his inam lauds 
in village Gurrcbanda. On behalf of the applfc. 
the evidence tbota oral & documentary) to show 
that the suit lands were included in Kheta 
Banjar lands is wholly unsatisfactory. [After 
revie tviug the evidence the judgment continued:] 
Judging the evidence as a whole, I think the 
only reasonable inference is that it is not proved 
satisfactorily that the lands in dispute in the 
present litigation formed part of Kheta Banjar 
lauds of village Gurrebanda. The pltf’s right 
to realise rent in respect of the jeroyati lands 
which formed part of the village Gorrebanda 
can arise only if it be shown that those lands 
were not included in the inam lands of the 
village & his failure to prove this fact must be 
fatal to the whole suit. 

[9] Point No. (ii) — As already pointed out, 
the disputed lands have now been surveyed as 
part of village Tammayapetta though there is 
undoubtedly some confusion as to the exact 
location or precise area of the disputed lands. 
The deft, himself clearly admitted in his objec- 
tion before the Setilement OflScer (ex, t) that 
the disputed lands have now been included in 
village Tammayapetta. 

[10] The next question is whether the deci- 
sion of the Survey OflScer under s, 13, Madras 
Survey & Boundaries Act, 1923, as notified in 
Ex. H-3, will have the effect of debarring the 
resp, from claiming the lands as his inam lands 
in view of his failure'to institute a suit within 
the period prescribed by s. 14 of that Act, The 
efifect of S- 13, Madras Survey Ss Boundaries 
Act, 1923 & the corresponding section of the 
older Act of 1897 have been the subject of several 
deoisione of the Madras H. 0. But for the pur- 
pose of this appeal, it is unnecessary to discuss 
them at great length. Mr. M. S. Rao on behalf 
of the applt. relies mainly on Ponnuswami v. 
Mariappa Servai, A. i. R. (3o) 1943 Mad, 420 : 
(210 I. c, 282) whereas the learned advocate for 
the other side relies on the following observa, 
tions in an F. B. decision reported in Sivaprasad 
V, Narasimhamurthy, A. i. R. (27) 1940 Mad. 
187; (i. Jj. R. (1940) Mad. BOl P. B.) & a later 
decision of Byers J. reported in Nagarathnam 
Pillai V. Gurumami Pillait A. I. B, (3o) 1943 
Mad. 727: (211 I. 0. 124) : 

“ When it was a matter of a boundary dispute the 
survey oHioer had to decide the boundary should 
lie & if he decided that the pi xse of land in dispute 
fed within the boundary of one of the opposing parties 
hie order did affect the title to that partioaiar piece of 
land. Where there was no boundary disnute. but in 

making the so. V„y the Mirey offioei tound That two 


persona were claiming title to the same holding, he- 
would for the purposes of the register have to decide 
whose name should be inserted therein as the owner, 
but this in itself did not mean that the Act empowered 
the survey officer, or the appellate authority to decide- 
who was in law entitled to the property under earvey.'* 

[ill Strictly speaking, the F. B. decision in 
Sivaprasad v. Narasimkamurthijt a. i. R. (27) 
1940 Mad, 187 : (l. L, B- (1940) Mad. 501 F. B.) 
will not he applicable to the facts of the present 
case because it dealt with the interpretation ot 
the relevant provisions of the older Act of 1897 
in which the existence of a boundary dispute 
was necessary for giving finality to the deci- 
sion of the Suvery OflBcet. But the observations 
of Lieach G. J. quoted above have undoubtedly 
a Wider import. 

[ 12 ] The question as to whether the deter 
mination of the boundary of a village (whether 
a boundary dispute existed or not) under S. 13, 
Madras Survey & Boundaries Act, 1993 will 
affect title to a piece of land lying within the 
said boundary would depend very much on the 
nature of the claim to that land & the questions 
that fell for decision before the Survey Officer. 
For instance, if the claim to a particular plot 
of land is itself based on the ground that it 
lies in a particular village belonging to one of 
the parties & the Survey Ofldeer while deter- 
mining the boundary holds that the plot lies 
in the adjacent village, euch determination of 
the boundary unless set aside by a suit under 
S. 14 of that Act would undoubtedly conclude 
title in respect of that plot. But where the^ 
rival claim regarding title to a plot of land 
has nothing to do with the question as to whe- 
ther the plot lies within the boundary of one, 
village or of the adjacent village, how can it 
be said that the determination of the boundary 
under s. 13 would affect title? In fact in the 
judgment of Abdur Rahman J. Ponnuswami 
V. Mariappa Servai, A. I- R. (SO) 1943 Mad 420 
at p. 433 : (210 I. 0 . 282) this point was specially 

emphasised by the following observations : 

‘‘ It may ba that if the dispute merely related to the 
title of the plot in dispate as dlstingaiahed from a 
dispute as to its boundary, the order passed by the 
survey officer would not have become final. *’ 

This obervation applies with full force to the 
present case. Neither the claim of the 2amindar 
nor the claim of the inamdar resp. to the lands 
in dispute has anything to do with the question 
as to whether the said lands lie within Gorte- 
bauda village or within Tammayapetta viUage. 
On the other band, as early as 1881 the Zamin- 
dar stated that the lands lay in (Jorrebanda 
village. Similarly in the litigation of 1902 also 
he clearly described Kheta Bhanjar lands as 
lying within the ambit of Gorrebanda village* 
In h .3 appin. for survey in the year 1934 (Bs. 
H-1) he slightly changed his case & stated that 
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the lauds lay Gocrobauda village Hig 

right to realise jer tjati rent from the suit lamig 
(according to him) arose from the fact that 
they were not inoluchd within tbo mam lauds 
of the reap. & not from the fact that the lauds 
have be^n surveyed now withm the limits of 
village Tammayapetta. iSimilaily the resp's 
claim regarding the huda in disp ue haa nothing 
to do with the boanclanes of either Gorrobanda 
village or Tammayapetta village. His case all 
along has been that the lands wero iiioludud 
within his mam lands wh’O') in the Litigation of 
1902 were admitted by both parties to he in 
Gorrebaada villa'^o. Therefore, I would hold 
that dispute between the parties regarding their 
respective title to the lands in dispute bas 
nothing to do with the dei^erminatiou of the 
boundaries of either Tammayapetta or Gorre- 
banda Sc consequently the oeciaion of the survey 
officer under s l3 of the Act wdl not adversely 
affect the deft's, title (if any) merely because 
he failed to institute a suit to set aside the 
decision under 8. 14 of that Act In fact when 
the deft, objected at the rime of survey the 
survey authorities themselves assured him that 
the question of title would be left ouco (vide 
Ex. x-a). 

[131 Therefore, though fehe lower appellate 
Ot. seems to have completely overlooked the 
nature of the objections raised by the pltf as 
regards the effect of S. 13, Madras Survey Sc 
Boundaries Act. i am satistied that section 
oannot operate as a bar. 

[14] There being no other point of lav the 
second appeal fails & is dismissed with costs. 

[15] Jagannadbadas J. — I agree. 

R.G.D. Appeal dismissed. 
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Bay 0. J. & PANiGttAHi J. 

Bhagabat Charan Jena dt others — PUfs,— 
Ap'j^is. V. Bam Narayan HJohanty — Deft . — 

A. F. A. D. No. 161 of 1945, D/-5'l-194g. 

(a) Bihar and Orissa Co-operative Societies Act 
(VI [6] of 1935), S. 48 « Jurisdiction of Registrar. 

Espiansbon (S) of S 43, conveys nothing more 
nothing less tbtiQ thnt the Regie trar oan decide the 
qaestion as to whether the person joined in the appln. 
for registration of tbo society or admitted to ntetnber- 
ship after registration is in aocordanoe with tbe rules 
& bye-laws of snob society. Any goeation as to liability 
of somebody other than the recorded member ie foreign 
to this Espln. & also to anything ae dispute within the 
meaning ur S. 46 Thf* liability may flow from oonsi- 
deratioQ other than memberibip therefore, (be 
salient question wbicb he bus to deoidt & ot which 
only be has tbe jurii^diotiOD to decide Is whether the 
particular person is a memoer or not. He has no juris- 
diotion to decide that persons other than members past 


or prosQiit or tlioir legal roprrKontativoa or tlirii* niro 
tios arc liable lor the loan iu purred by u mombor. 

D. S^h>t -/or Applts.; S P, Mohnpatra -^for 

Ray C J. — Thig ia pltf’^a tipjioal in a auif 
for a dBoUi-ibion tlia*. tho award pasgi d i»y the 
Rcgtstrai, Oo-opurativo itiociotioj, ig not bindiiif’ 
against th* in for the couaogucntial reliof of 
restrainin'; tho society from osocuting Vae 
award ag -mst them. 


[2] Tlio pUfa 2 & 3 are broth erg & the pitfs 
1 & 4 CO 1 arc cousins of one Kali Charan Jemi! 
In this appeal it is not ooutrovercea that they 
wore members^ of a joint Hindu ili-akcihara 
famity with Kali Charan (deft. 2) at all mate- 
r<al times. Kali Jharan ia a member of Rout- 
mandarioi Co- 0 [.erative S iciety of wnich deft i 
(resp l) is the Secretary. Kali Clmrau a 
member, took a loan of tis 6f0 on 3-9 29 for 
the purpose of paying off certain debts ineurced 
for purchase of lands— a purpose recognised 
under the bye laws. In tbe Loan Register, he 
got certain persons as sur^-ties who uudenook 
the liability in case Kali Charan did not pay 
the loan to tbe Society. Ultimately, Kali ChiiEan, 
nob having been able to pay, there was a re- 
ferenCB by the Society to the Rsgiacrar of Co- 
operative Sooieties under S 48, Bihar & Orissa 
Go operative Societies Act. The reference is not 
before us &, therefore, we have only to infer 
from the Registrar’s award as to w^bat the 
scope of the reference wag. In the earlier part 
of the a vard. there ig a recital aa to what wag re., 
farred to him; bat it doeg not make clear that 
tbe qaestion of membership or otnerwise oi fcbe 
pieaant plcfs was at all before him. On the 
contrary, he opens his award with tho w'orda 
“Wbereag the Boutmandarioi Co-operativo society 
aforasHid haa made a reference in writing to me com- 
plaining that the deft. 1 (deft. 2 before us) a member 
of th'it society owei Rg, 500 by way of prmclnal 
Rs. 200-110 by way of intereBt upto 7.9.19 h*’qq 

aoo >UDt of & the said member deft. 1 refuse? to 

pay or evades payments of the Biime." 


This neg'itiveg the contention of Mr Moba- 
pa^ira. the learned counsel for fehe resp., that 
febere was any reference before him as to wfae 
ther the present pltfs. here (deft?. 6, 6. 7 , 9 10 & 
11 before r,he Registrar) were members of the 
Society. In bis concluding portion of the award 
he eaye : ' 


J 6-— uwuision, namely, that 
tbe paid deft I jointly & severally with defta. 2, 3 & 4. 

the said sureties do pay tbe Routmaodarmi Cn noera- 
tive Socipty Rs. 500 as pnnotpal, Rg, 200-11. 0 an 
interest npto 7-9-4 1, total Rg. 700-11-0 & farther inte 
rest on the principal sum of R.g. 600 at the rate of 
9 per coot, pec annum from 8-9-41 togeiher with 1.11 
oo3t9 till the date of realisation.*' 


[3] On the margin of the para, in which the 
aforesaid woide appear, we find mention of 
the following words: "deffes. 6, 6, 7, 9 , lo & 11 .- 
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Oa fair interpretiation, it may be said that these 
words were intended to be inserted after the 
words "deffcE. 8, 3 & 4 the aaid sureties.” Later 
by way of giving reasons why he held the lia- 

bility against defts. 5 to 11 before him, he aiya: 

“Bficau^e tliey have been beneSted with the loan 
incurred by deft. 1 as Karta ot the joint family. 

[4] Mr. Mobapatra relies very much upon 
the oonstructiou of this observation, particular, 
ly he lays emphasis on the words “loan incur- 
red by deft, i as barfca of the joint family,” 
From this, he argues that the award purported 
to decide that defts. 5 to 11 before the Registrar 
were member .s of the Society through deft, i as 
karta of family. I cannot accede to this con- 
tenbion. Oa the contrary, the observation seems 
to mean somethiug far from it. What he means 
to say is that in incurring the loan he acted as 
sarta of the family because the loan was for 
the beneSt thereof. This is quite different from 
saying that he was all the while a member of 
the Society on behalf of the family. In the 
latter case, all his actions should, generally & 
ordinarily, be binding on the family as mem- 
bers of the Society. In some particular circum- 
stances, a cause of exoneration may be pleaded 
by the other members of the family but that 
does not make him the less a member on be- 
rhaU of the family. The decision that persons 
other than members or past members or their 
legal representatives or their aurities are liable 
for the loan incurred by a member is a ques- 
tion which is not within the jurisdiction of the 
Registrar of Oo operative Societies. In order to 
demonstrate this, we have to look to the statu- 
tory provisions bearing upon the question. To 
start with, a 'membsr’, as defined in S. 2 (f), 
Bibar & Orissa Co-operative Societies Act, 1935, 
includes 

'*a peCi’oa joining in the appin. for registratioa of a 
.society & a person admitted to membership after regia- 
tratioo in aooordance with the rulea & bye- laws of 
3 ucb society.' ’ 

It is urged, as it has been held by the lower 
appellate Ct.. that the question whether a person 
ts or was a member of a registered society or 
not is a dispute over which the Registrar, with- 
in purview of S. 48. may assume jurisdiction. 
.The Bxpl. (2) of the section, to my mind, con- 
voys nothing more & nothing less than that the 
Registrar can decide the question as to whether 
the person joined in the appin. for registration 
of the society or admitted to membership after 
, registration is in accordance with the rules & 
bye-lawfl of such society. Any question as to 
. liability of somebody other than the recorded 
: member is foreign to this Expln. also to any- 
, thing as dispute within the meaning of S. 48. 
The liability may flow from consideration otber 
ilthan membership & therefore the salient ques- 


tion which he has to decide & of which only he' 
has the jurisdiotion to decide is whether the 
particular person is a member or not. This 
membership may be acquired either individually 
or in a representative manner. Of course, this 
point is not free from difficulty but for the pur- 
poses of the present case, we assume that a per- 
son may constitute, by his act & by the assent 
given by the members of the society in ac- 
cordance with the rules & bye-laws himself a 
member not only as an individual but also a 
representative of a joint Hindu family. But 
tbia is a fact which has to be established before 
any liability can be fixed upon an outsider on 
the footing that he is a member through an- 
other person. Liability on account of one’s 
being represented through another member & 
liability on the ground that one is banefited by 
the loan incurred by a member of the Oo-ope- 
rative Society may, in the particular event of a 
case, coincide bub that is nob the question for 
solution. The Registrar has been given a spe- 
cial jurisdiction which excludes the ordinary 
jurisdiction of a civil Ot. either to the benefit or 
to the detriment of the citizens. Such provision, 
barring the jurisdiction of the civil Ot, which 
is the ordinary forum for all civil disputes 
between subjects inter se or between them and 
others, must be very strictly construed. The 
distinction that I want to make out is that the 
liability of the present pltfs. (defts, i to 11 be* 
fore the Registrar) as members of tbs societyi 
having been euoh members through their repre- 
sentative, the deft. 2, is distinct & separate 
from their liability for the debts of deft, 2 on 
any other grounds ot which the member may 
be legion. With regard to the first, the Regis- 
trar has the jurisdiotion to determine & with 
regard to the other he has not. In the facts of 
the present case, it may be quite permissible 
that the society may sue in the ordinary civil 
Ot. for recovery of these debts from Kalioharan 
& the present pltfs. with success on the ground 
that the pltfs. are liable as Kalioharan in that 
particular transaction acted for the benefit of 
the family as its manager. But this ground of 
liability, however, can never be the subject of 
adjudication within the jurisdiction of the Ro* 
giatrar. Therefore, the only reference that can 
be authoritatively made with regard to the 
liability of the pltfs. should be on the ground 
that the joint family, of 'which they are mem- 
bers, was a member of the society through 
Eatioharan as Karta or representative, as the 
case maybe. Such a reference, as I have already 
said, was never before the Begietrar nor has be 
decided suoh a dispute, namely, whether the 
pltfs. were members of the society or not. If 
the Registrar held them liable, it was on a 
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ground other than their membership. In this 
▼lew, the award, so far as binds the plfcfg, is 
without juiisdiotion. Mr. Mohapaira has invi- 
ted our attention to a decision of the Patna 

'oL- ‘ Bind^swari Prasad v. 

'Ohwq Dutf., 19 P. Ij. T. 338 : ( A. I. R. (36^ 1938 

^t. 315 P, n.). This decision is not at all in- 
oonsiatent with the view that I have expressed 
•above. This decision proceeds to lay down that 
^ Hindu Joint Family may be a member of a 
^operative Society under the Bihar & Orissa 
■Co-operative Societies Act & the rules & bye- 
^aw8 (which are the same as rules A' bye-laws 
in force in Orissay through one of its represen- 
tatives. In the case before them, it had been 
ihroughly proved & found that liachminarayan. 
the recorded member, was taken in as a mem- 
■Oer with the oocsent of all the adult members 
of the family by a rural society & that with 
tuoir oongeot, he bad put in a jointi family pro- 
perty & not his undivided share therein in the 
^Hasiat Register & besides, his father withdrew 
hia-appln. for membership on the ground that 
Alls son represented them all. In these facts, it 
•Was found that the joint family was a member 
through Lachminarayan &, therefore, the liqui- 
dator's order of contribution as against the 
^famiIy was a binding one. Under the circum- 
stances of the case, however, we are quite clear 
in our mind that deft. S (Kalioharan) has not 
lieen proved to have been a member in repre- 
sentative capacity so far as we have been able 
‘to gather from the facts & circumstances before 
T 18 . ^ The award, therefore, will be set aside as 
against the pltfs. It may be said, however, that 
■it is quite open, subject lo law of limitation 
standing in their way, if at all, to the members 
x)fthe society to refer the question of pltfs*. 

membership through deft. 1 over again to the 
Begistrar. 

(6l In the result, the appeal is allowed with 
^osts, the judgment of the learned lower appel- 
late Ot- is set aside & that of the learned Mun- 
4if restored. 

[3] Panigi'ahi J I agree. 

Appeal allowed. 

I. R. (38) 1931 Orissa 273 [C, N. 68.] 

JAQANNADHADAS AND FANKJRAHI JJ. 

Bansidhar Nanda & others — Uefts-Applts. 
-▼. Shyamsundar Nath Suthu~Pltf.,Be8p. 

Seoond Appeals Nos. 108, 138 & 142 of 1944 
®/* 11-5 1948. 

A Laws — Orissa Tenaacy (Amendment) 

fS] of 1938), S. SIB —Transfer of occupancy 
voiding in permanently settled estate without con- 
nent of landlord. 

Usage inolades what the people are in the habit of 
volng In a partioular pleoe A eridenoe aa to the tcaos- 
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ferability (of ooouptiDcy holding permanently settled 
estates) A the other inoidents of atmilar tenures in 
adjoining villages la ad miaible as evidence of auoh usage 

* ordinarily praotieed by the 
inhabltanta of the place where the tenure exists there 
wll be ugage. What is necessary to be proved is that 

landlord A that no succaaefal 
ob^jeotion to such transfer has been made by the land- 

in^p"vio*i 

whereby 25 per cent, of tLcon? 
sideration money as mutation fee was paid on the 

holdinga in permanently settled 
estates without the consent of the landlord, ^S. 237 

th7SymeS7f fuchTe^e."^ 

(It waa held that such a custom had grown u» 
throughout Orissa), 7] 

‘l^e muta- 
tion fee payable by the transferee cornea within tho 

meaning of “fees lawfully payable by him at the time 
ofthe ransfer’-inS.31-B. 

Da^-iofTesp,^'' “ N. 

Panigrahi J.— The suite out of which these 
three appeals arise were instituted by the pUf,. 
resp., who is the proprietor of Darpan Estate a 
permanently settled estate in the Disk, of 
Outtaek, for recovery of mutation fees from'fchg 
applta. who are transferees of ryoti holdings 
within the estate. The suits were instituted in 
the Ot. of the Rent Suit Officer in sent Suits 
Nos. 729 & 786 of 1941 & 1942 (out of W'hioh the 
8. A. NOS. 108 A 188 of 1944 arise) A were tried 
with a batch of 68 suits. Rent Suit no. 416 of 
1943 out of which the 8 . A. No. 143 of 1944 
arises was tried along with a batch of 111 suits. 
All these suits were instituted by the proprietor 
reap, imdec 8. Sl-B, Orissa Tenancy Act, for the 
recovery of mutation fees. 

[2] The pltf's case is that the appHs in S. A. 
108 & s. A, 138 of 1944, who Constitute one 
family A who are common in both the appeals 
obtained by registered sale deeds, dated 6-10- 
1904 & 16-9.1922 respectively, certain occupancy 
holdings from the recorded ryots & that the 
applts. in s. A. 142/44, who purchased on 10-9- 
23 became liable under law & custom or usage 
to pay transfer fee at the rate of 25% of the con- 
sideration money. It is further alleged that the 
pltf. came to know of the transfers A recognized 
them on 19.8-41 by mutating the names of the 
applts m bis records, A hence bis claim to 
recover 96% of the consideration money ag 
mutation fee, together with interest A costs of 
the suit. The defts. denied the alleged custom 
or usage entitling the pltf, to recover mutation 
fee at 26 /o of the consideration money, or at any 
^her rate. They further averred that KiUa 
Darpan being a permanently settled estate was 
expreEisly excluded from the operation of B 3i 
Orissa Tenancy Act (old) A the new 8. 31 .'b of 
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the Act was not applicable to the case* The 
appUa.* specific case ^Yas that the Cfc. of Wards, 
while managirig the estate of the pUf, used to 
recover at the rate of Re. 1 for each transfer' 
irrespective of the consideration, & they are 
willing to pay at this rate. 

[ 3 ] The Rent Suit Officer, after a careful 
analysis, of the evidence S: in a well reasoned 
judgment, held that there existed in fact a 
custom or usage in the plii’a estate which 
enabled him to charge 25% of the consideration 
money for registericg the transfer of occupancy 
holdings, that for some years when the estate 
was under the management of the Ot. of Wards 
the trans'er fee was levied at a flat rate of 
Re. 1 under a miEtaken impression, but that in 
the year 1914 this mistake was rectified by a 
proceeding of t he Board of Revenue iSc that since 
that date collection of mutation fee at 25% of 
the consideration money was enforced. He there- 
fore found that the pltf. had succeeded in esta- 
blishing the usage k granted a decree to him in 
terms of the plaint. 

[4] The Itatned Dist, J. who heard the 
appeals against the decrees of the Rent Bait 
Officer, agreed with the reasoning & findings of 
the lower Ot Sc confirmed the decrees passed by 
the Bent Ot. 

16) In second appeal, Mr. Sen Gupta appear- 
ing for the applta has confined his arguments 
to two points, viz: tl) That the evidence on the 
record does not justify the inference that a 
U 38 ge h^d grown up «&, ( 2 ) That S..31B, Orissa 
Tenancy Act, has no application to the present case 
as no fee was lawfully payable at the date of the 
transfer. On the other side, it is pointed out that 
transfer of occupancy hold ings was well re 20 gniz- 
ed & never depended upon the consent of the pro- 
prietor. It is al 30 urged that in the neighbour, 
ing estates, as well as in the temporarily settled 
areas, the levy of a transfer fee at 26% of the 
oohsideration money had been recognized as a 
well-established custom. 

(6) To support a usage it is not necessary to 
prove that it is ancient or uniform Usage may 
also be in course of growth. It is enough if it 
appears to be so well known & acquiesced in 
that it may be reasonably be presumed to have 
been tacitly accepted by the parties to the 
transfer. The two essential ingredients are : 
that it should be well known in the locality Sc 
that it should have been acquiesced in. As was 
laid down in H. Dalglish v. Gwgufer Htcssain 
S3 cal. 4 27 usage includes what the people are 
in the habit of doing in a particular place & 
evidence as to the transferability Sc the other 
incidents of similar tenures in adjoining villages 
is admissible as evidence of such usage. If it 
ne one regularly Sc ordinarily practised by the 


inhabitants of the place where the tenure exist^ 
there will be usage. What is necessary to bei 
proved is that such transfers have been madet 
with the knowledge & without the consent ofv 
the landlord & that no successful objection to [ 
such transfer has made by the landlord. If, ; 
therefore, the pltf. succeeds in proving that - 
there was a usage whereby 25 % of the considers, i 
tion money was paid on the transfer of a^ 
holding, S. 237, Orissa Tenancy Act, would give, 
him tbe right to enforce the payment of such: 
fee. Reliance was placed on Fara. 321 of tbd 
Settlement Report prepared by Mr. Maddox in 
which after tracing tbe growth of tiansferabilU 

ty of occupancy holdings, he says : 

*Tq Cuttack thant rights appear to be commooly 
sold without tbe previous sanction of the proptletoc 
the latter appears in most parts to invariably reoognisS' 
the new tenant on payment of tbe customary mutation, 
fees.*' 

He further says : 

'*In conolnslon we may say thani is now^a^days^ 
traoeferred but that the zamindar does not record tbd 
tranaleree in his aberista as thani rayot without a fee.'*^ 

This was recorded in 1900. 

[ 7 ] The Survey & Settlement Report of 
Darpan Estate was undertaken at about th& 
same period & tbe Final Report on the Settle- 
ment of Killa Darpan, prepared in 1901 says : 

' 'These at least show that tianafers are allowed lu‘ 
the estate for the above otasaea of tenurea except under 
Chandna which ie rare.*' 

The Report also gives instance of the transfer 
fee payable to the proprietor varying from lO to 
26% of tbe purchase money according to tho 
nature of tbe tenure when mutation is applied 
for. The average rate of money paid per aoro 
for selling ocoupanoy holdings, as worked out 
from 20 instances of recorded transfers, is showm 
to be Bs. 33, & against this rate tbe remark is- 
made that 

"this rate does not seem to be actual. It Is usually 
higher but shown lower in the document for lessening* 
the proprietor’s quarter (of transfer fee).’* 

Mr. James (as be then was) in hia Final Report 
on the Re visional Settlement of Orissa (1906 to- 
1912) also notes that sales of holding bad 
become common after tbe Settlement operations- 
undertaken by Mr. Maddox had been completed. 
He says : 

"It is probable that the custom of free transfer' 
would, in many parts ■ have become established if the 
Bevisional Settlement had not come & brought tbe 
question into piominence," 

Mr. Maopherson in his Report of the year 1908= 
wrote on the proposals to allow transfers subject 
to the payment to the zamindar of a salami of 
26% of tbe purchase money & bis opinion is- 

quoted in Fara. 72 of Mr. James* Report ; 

"Had there been no revision or maintenance of 
records in Orissa before the next land-revenue settle- 
ment the xayols would have gone on quietly txaDsfeiE* 
ing their lands A, save in isolated cases landlords 
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i?o^d have raised no objeoUon A would have Rone on 
qaletij reoeivlng the rents irom the tranarotoea with 

Of without the express recognition of the latter 

Th i quiet evolution of ouatom haa been oheobed by 
revislonal operations A we hod that landlords wlio bad 
winked at or taken no ^taps to interfere with the 
numerous transfers that have occur red in the past ten 

years are now demanditg the most exborbitnut price 

lot the purchase of their oonaent.'' 

Mr, Balzisi, ths SettlGCoont Offiostt reporting 
on the Bevisional Settlement of 1932 82 also 
ramarke that the status of the oooupanoy rayct 
in the permanently settled estates was much 
the same as in the temporarily settled areas it 
that a mutation fee of 25 % was being charged 
in case of transfer of ocoupancy holdings. It 
cannot, therefore, be seriously disputed that a 
custom had grown up throughout Orissa, by 
which ocoupancy holdings were freely transferr. 
ed without the consent of the landlord but that, 
on recognition of such transfer, a proprietor 
became entitled to levy a transfer fee at the 
rate of 26% of the purchase. money, la this 
case the pltf, produced bis mutation register 
maintained in the estate showing that hundreds 
of applns. were being made to the proprietor 
that in the large majority of oases mutation 
was allowed on receipt of 26% of the considera- 
HOD money. We see, therefore, no reason to 
differ from the findings of the Cts. below that 
the evidence on the record amply justifies the 
inference that the proprietor was collecting at 
the rate of 26% of the purchase money at least 
from the year 1906, with an interruption of 
only eight years, when, under the orders of the 

Ot* of Wards, a flat rate of Re. 1 was being 
charged. 

[8] Exhibit 31 dated 12-12.1914 k Ex. 39 dated 
13.4 1916, show that the Ot. of Wards finally 
decided to levy mutation fee at 25% of the pur- 
chase money in all cases of transfer by gift or 
sale, & from that date onwards, according to 
the evidence, 26% of the • consideration money 
is being charged. There is, therefore, no force 
in Mr. Sen Gupta's contention that the levy 
was either not uniform or that the practice had 
not matured into mage. I have no doubt in my 
mind that in so far as the period subsequent to 
the year 1916 is concerned the Ct, of Wards 
introduced a uniform rule of levying the muta- 
tion fee at 26 % of the purchase money & it 
doea not appear that this was objected to by 
the rayots or that payment was made at any 
other rate. 

[9] Apart from any consideration of gradual 
growth of practice maturing into an usage the 
order of the Ot. of Wards is definite evidence of 
a rule that was enforced k was acquiesced in by 
the people of the locality. This evidence, to my 
mind, ie clear, definite k preoiee k rules out all 
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coDsideratioDs based on mere e peculation, Tlio 
contention of Mr. Sen Gupta has, therefore 
been rightly negativf d. 

[lol The next contention raised on behalf of 
the iipplts. raisfs a very important point, but I 
entertain no doubts about it. The argument is 
de^loped cn the basis of the reasoning adopted 
in Uagmihekari Das v. Sarabhvj, 13 out L. T. 
p. 1 I (a. I. K { 34 ) 1947 Pat, 412), where the ap- 
plicability of s. Si.B, Orisea Tenancy Act to a 
transferee by an execution sale was considered. 
In that cose the pitf s suit was for recovery of 
mutation fee from the defts, who were the 
auotion-purehasers of an oocupanoy boldirg in 
a temporarily settled area. The pltfs. based their 
claim on S. 31. ij read with s. 250, Orissa 
Tenancy Aotj and the decision in that case 
turned rcuad the interpretation of (he words 
"fees lawfully payable by him at the date of the 
transfer’* occurring in S. 31 B. Section 31, as it 
stood before the amendment, provided a machi- 
nery forccmpelUcg the proprietor to recognize 
a transfer by private sale. Section 31 ( 4 ) pro. 
vided that: 

“eave a? provided in that eection A in Sa. 95 & 96 no 
transfer of an oecupaney holding or a portion of the 
holding, otherwise than by enoeeggion or by a sale in 
execution of a decree for arrears of rent shall be valid 
against the landlord of the holding unless & until ha 
has oonsented thereto," 

And 9ub 3. ( 5 ) of 8. 31 laid down: 

“Nothing in this section shall apply to the transfer 
of an ocoupancy holding cr a portion of a holding in a 
permanently settled estate." 

The effect of S. 31 ( 4 ) is that except in the cases 
provided in Ss. 31 (i), 31- A, 96 k 96 or in the 
case of a transfer by succession or sale in execu- 
tion of a decree for arrears of rent, no other 
transfer by way cf an execution sale in a Civil 
Ct. or in execution of a mcney decree shall be 
valid unhss d until tlu landlord has consented 
thereto. The effect of this is that a transferee at 
a sale in execution of a money decree ac^juires 
no right in the holding unless A' until the land- 
lord has eoDsented thereto. The consent of the 
landlord therefore validates I he transfer k until 
such consent hes been obtained the law does 
not recognize the fact of the transfer so far as 
the landlord is concerned. Their Lordships there- 
fore held, in the case cited above, rightly, if I 
may say so with great respect, that there wbb 
no fee lawfully payable at the date of the trans- 
fer, as such fee became payable only after the 
transfer, on the landlord’s consenting to the 
transfer. The fee was payable under a oontraot, 
arrived at between the parties, namely, the land- 
lord k the transferee, on a date subsequent to 
the date of the transfer, k consequently s, 3 i.b 
had no application to that case. This ca?e, 
however, has absolutely no applioation to tfce 
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facts before us. It haa to be noted that 8. 31 
itself is not applicable to the transfer of an 
occupancy holdiog iu a permanently settled 
estate as s 31 (6) expressly excludes its opera- 
tion. There is, therefore, no queation of the 
transfer remaining invalid “unless & until the 
landlord conaenta thereto*', in the cise of a 
transfer whether by private sale or by execution 
sale in a permanently aettlei estate. The validity 
or otherwise of such transfer depends on S. 337, 
Orissa Tenancy Act, which say a: 

“Nothisg in this Act ehall affeot any uB^ge or 
cuetomaij right not inconsistent with or net expressly 
or by necessary implication modified or aboliabed by ita 
previsions.” 

Illustration (2) to the section, aa it stood bafore 
the introduction of the Oriaaa Tenancy Amend- 
ment Act of 1938 runs as follows: 

“The usage under which a rayot in a permanently 
settled estate is entitled to sell his holding without the 
consent ol his landlord is not inconsistent with & is 
not expressly or by necessary implication modified or 
abolished by, the provisions of the Act. That usage, 
accordingly, where it may exist, will not be affected by 

this Act.” 

If, therefore, there was a custom in this estate 
that an occupancy holding could be transferred 
without the consent of the landlord, the liability 
to pay a mutation fee would be an incident of 
the transfer & would not be dependent upon the 
subsequent consent of the landlord validating 
the transfer. 

til} I have already shown by quotations from 
the Settlement Reports that the custom of 
levying 36% of the consideration money had 
been well -recognized in permanently-settled 
estates & that such fee was payable on the land- 
lord effecting a change in his register. No single 
instance haa been brought to our notice of a 
proprietor ejecting a rayot on the ground that 
be has transferred his bolding by private sale or 
gift. I have no doubts in my mind that the 
validity of such transfer did not at all depend 
upon the consent of the landlord. I may here 
quote the opinions recorded by some of the most 
experienced Settlement Officers of the District 
which Mr. Maddox summarises in his report, at 
p. 218. In the estates of Deogaon, Matkatnagar, 
Asureawar, Bakhrabad & Jajpur the opinion of 
the Settlement Officers was that the landlord's 
consent was not necessary at the time of the 
sale, but when mutation is recorded in his 
sherista a mutation fee is charged. Mr. Maddox 
etdds * 

“My experlanoe is that than! is freely sold & that it ia 
only in a few pargaoaa that the putobasera ate record- 
ed aa pahi. Indeed there are many oaaefl in which 
than! holdings have been sold in eivil Ota. In exeontion 
of decrees d; the new tenants have been perforce reoog- 
niaed by the zamlndai. In all oaaea of voluntary sale, 
the aamindar, before teoogniaing the transfer, requirei 
that all fttreara of rent ahould be paid up in lull & 


fuither demands from the vendee a rusum that may 
amount to l/4th of the price .... In conolusion, we 
may say that a than! is now'a-days transferred but 
that the ssamindar does not record the transferee in . 
his sherista as than! rayot without a fee.*’ 

[12] Mr. Dalziel also notes the practice in 
the several permanently settled estates in his 
report & in respect of Killa Patti a he says that 
on the transfer of rayot! rights 25% is charged 
as mutation fee & the custom prevails of oh- 
tainiug the consent of the landlord, In the case 
of Eilla Bishnupur *'tbe transfer of land by 
rayoti holdings is generally allowed on pay- 
ment of a mutation fee of 25% of the considera- 
tion money,** In Killa Hariehpuc "transfers 
are invariably recognised on payment of 26% of 
the consideration money." In the case of Killa 
Aul it is remarked that **the landlord's consent 
is considered necessary for the transfer of occu- 
pancy holdings, but no case of refusal to consent 
is reported." In Killa Kalkalla which adjoins 
the Dai pan Estate the status of the rayot is 
not different from that in the other perma- 
nently settled areas. I am therefore unable to 
find in any of the permanently Fettled areas of 
the district, except in' the aiogle instance of 
Kanika, any case of a rayot being .ejected on 
the ground that his holding has been trans- 
ferred whether by private alienation or by sale 
in execution of a decree. It is also abundantly 
clear that the previous consent of the landlord 
was not necessary for the transfer & that the 
only right that the landlord had was to levy a 
transfer fee at 26% of the purchase money at 
the time of effecting a change In his records. I 
am therefore unable lo accede to the conten- 
tion of Mr. Sen Gupta that no fee was law- 
fully payable at the date of the transfer • in the 
present case on the . ground that the transfer 
itself was invalid, on the analogy of a sale in 
execution of a money decree of a holding in a 
temporarily settled area. 

[ 13 ] I may also refer, at- this stage, to another 
decision of the Patna H. Q. reported in Nil- 
moni Misfd v. GouTtnohan Ds, 6 Out. L. I. B8 
where it was held that s, 31-B applies to all 
oases of transfer, voluntary or involuntaty, & 
that the fee, if payable at the time of the trans- 
fet, could be realised within the time prescribed 
under a. Sl-B. It is not olear from thp 
whether this case arose in a temporarily lettleo 
estate, but a, 31, Orissa Tenancy AoU was consi- 
dered & it was assumed that the validity of the 
transfer depended on the consent of the land- 
lord. Their Lordships went to the length of 
laying down that even in the case of a transfei 
falling within S. 3i (4) the consent of the land- 
lord would not be required after the passing ol 
3. 31- B. The suit in that case was for ejeotment 
of the transferee & the speoifio question raised 
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in these appeals, whether any fee was lawfully 
payable at the date of transfer, was not consi- 
dered in that case. 

[14] I therefore hold, agreeing with the Ots* 
below, that the transferee were liable to pay a 
fee at the date of the transfer tfe that such fee 

was lawfully payable under welLestabliehed 
usage. 

[16] There is, however, one small point yet to 
be disposed of. In B. A. N. 108/1944 the transfer 
took place on 6.10*1904. I have held that it is 
the admitted case of both parties that a dat 
rate of Re, l was being charged as mutation fee 
from 1S06 to 1914 under the orders of the Ot. 
of Wards & that from 1915, a fee at the rate of 
56% of the purchase money was uniformly 
levied & collected. There is very meagre evi- 
denoe of what the practice was prior to 19C6. I 
would therefore hold that, in the absence of any 
positive evidence on the side of the pltf. the 
applts. in s. A, NO. 108/1944 would be liable 
only to pay at the rate of Re. l which was the 
rate admittedly prevalent in 1906 &,thet in the 
other two appeals, viz,, s. A. no. l38/i944 & 
8. A, NO. 143/1944 the applts. would be liable to 
pay at the rate of 26% of the consideration 
money, together with interest at' 6% per ancum 
from the date of recognition of the transfers by" 
the proprietor. The pltf. resp, will also have 
his costs throughout. . 

Cl6l Subjeot to the abov.e modification, these . 
appeals are dismissed, with costa. Hearing fee 
is assessed at lo (Ten) Gold Mohurs. 

,[17] J« Das J. — 1 agree that on the evidence 
&.th6 material placed in these oases before us, 
the usage of tnanEferability of occupancy hold, 
ings in the permanently.eettled estate of Dar. 
pan, without the consent of the landlord, but 
subject to^ the paymient of mutation fee at 35% 
of the ooneideratiop for the transfer, has been 
clearly made out with reference to the period 
sabsequent 'to the. order of the Ot. pjf. Wards as 
evidenced by bxs. 31 & 83 , dated 12.4-1914 & 
15-4.1916. There is no such clear evidence of 
usage for any period prior thereto & the pUf. 
can, therefore, claim mutation fee for the earlier 
period only the admission of the deft, that the 
mutation fee payable was at a fiat rate of Be, i 
per kabala. * 

TI 8 ] I agree aecOrdingly with the order pro- 
posed by my learned brother. 

Appeals dismissed. 
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(a) Criminal Procedure Code (1898). Ss, 110. 
117 (5)— Joint trial, 

A notice was corved on A, D & 0, repaired them 
under 8, llO (n)* (d), (e) & {f)j Or, P, C. to show cftuse 
why they should not exeouto a seourity bond & the 
Mag. ordered a joint enquiry. Out of them, A was not 
acoueed of any acts falling within ols. (a), (dj, (e) & 
(f) of S. 110, these being charged Bpeoifically against B 
iSi 0 only. The acta of higb-handednesa charged against 
A were of extorting d^'^ments Jk rendering peraons 
homelesfl. Even ftooor*^^ ' to the police report A wag 
a leader & employer^'"^ ■ Ji'& C it was not suggested 
that he employed th“9 ^commit the offenceB sought to 
bff proved againatifilMrefoSpeoido acts alleged against A 
ranged over a pitting a-2 years : 

Held that 0^'’ sair V ’ B. 110, Cr. P. 0. every 
pereon has to separately for the offences 

enumerated the^POrt ,4 joint enquiry under S. 117 (6) 
was out of queetii^ pwhen one charge at least was that 
two pereong were so degperate & dangerous aa to tender 
their being atjarge bazardoua to the community. There 
Certainly could not be such intimate conneotion between 
two individuals in r-'’* to their individual charac- 
teristics as to render them liable to joint inquisition, 
The order 'or the joint enquiry of A along with B S: C 
was therefore set aside- [Paras 5, 6] 

Anno. Cc. P. C., S. 117, N. 13. 

(b) Criminal P. C. (1898), S, llO (f) — Desperate 
characier— Proof of. 

The ebaraoteristio of being a desperate & dangerous 
ebataeCer is a personal attribute & should be proved 
separately against every individual charged with that 
attribute. ^ ^ [Para 3] 

Anno. Or. P. 0,, S. 110, N. 15. 

(c) Criminal P. C. (1898), S, 112 -Order under _ 
Failure to set out substance of ‘information*. 

An order under B. 112 is not a formal order but is 
intended to give suffiolent notice to the individual 
against whom the order is made, of the aoousalion 
made against him & therefore the order must set forth 
the substance of the infocination received. Where the 
Meg. had not set out the substance of the information 
before him &, bad not annexed a copy of the Police 
report: 

Beld that it was a grave irregularity which, In the 
oiroumstancea of the case, vitiated the proceedings. 

[Para 7] 

Anno. Cr. P, C., S. 112, N. 3. 

K, Painaik — for Petnr.’, Advocaie-Oeneral — for 
Opposite Party. 

Order. — The petnr. was served with a 
notice under S. 112, Or. P. 0., to show cauee 
why he should not be directed to execute a bond 
to be of good behaviour under 3. iio, Cr. P. 0, 
for a period of three years. Along with the 
petnr. two other persona were also impleaded k 
Sfrved with similar notices & an enquiry m. C, 
NO. 647/47 was started against the three per- 
sons by the Subdi visional Mag., Ghumnsur. 
The Police filed a report under 8. llo (d), (e) & 

(f)i Cr. P. 0. against these three persons on 
94-9-47 k cited 84 instances of acts of mis- 
behaviour k offences alleged to have been com- 
mitted or threatened to have been committed by 
one or the other of the persons named in the 
report covering a period of over twelve years 
commencing from 1936. The Police also cited 
140 witnesses to he examined to prove the 
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various acts of high-handodnegs alleged to have 
been committed at different times by these per- 
sons. The Mag. draw up pioceedinga on the 

4th November in the following terms ; 

“Perused the report of the S. I, of Police, Aska & it 
appears from the Police report that you (1) Krupa- 
sindbu Pauigrahi (2) Doodia Gowdo, (3) Banoha 
Palo of village Horodapadoro, P. S. Aska, witbiu the 
cciciiual jurisdiction of habitually commit 

theft, extortion, cheating, & other ofienees 

iuvolviog a breach of the pteds'lfir lao are so desperate 
& dangerous as to render youi^h large, without 

security, hazardous to the oA'eoi detailed in 

the police report (copy enolosecT, with^ * 

You are, therefore, required jns^doraHO (a), (d), 
(e) & (f), Criminal P. c, to show or oy 11.11.1947 
why you Krupasindhu Panigrahi .1 not be order- 
ed to execute a bond of Ks. 2000 two sureties for 
like amount & Dondia Gowdo & Banoha Palo should 
not be ordered to execute a bond of Ila. 500 etc. . . , 
etc, . . 

[2] Although the order recitbi that a copy of 
the Police report is enclosed it is asserted by 
the petnr, & it is not denied by the learned 
Advocate. General appearing for the Crown — 
that no an oh copy has been served upon the 
peiur. The pstnr. appeared in due course & 
applied to the Deputy Mag, to take up hie case 
separately A: not to try him jointly with the two 
others as he apprehended that prejudif^ would 
bfc caused to him. He also prayed that his 
personal attendance may be waived & that he 
may be permitted to appear through a pleader 
as he was sick & was not able to attend the 
proceedings which were likely to occupy a long 
time. The Deputy Mag. dismissed bis petn. & 
rejected both bis prayers on the ground that the 
Police report showed that the petnr. A: the two 
other persons charged with him were his asso- 
ciates tt that there would be no prejudice or 
illegality in a joint trial. He rejected the 
petnr.’e prayer for exemption from personal 
attendance on the ground that the petnr, not 
being an accused person, S. 540A, Criminal P. C. 
did not apply. It is against this order that the 
petnr. has now come up in revn. to this Cb. 
The petnr. also moved the Dist. Mag. before 
filing his revn. petn. in this Ot,, it the Addl, 
Dist. Mag who heard his applu., has recom- 
mended to this Ct. that the order of the Deputy 
Mag. should be quashed & that a separate trial 
should be ordered as. in his opinion, a joint 
enquiry would be prejudicial to the persons 
proceeded against: 

[3] The case against the petnr. as it appears 
from the Police report, is that he is a rich land- 
holder & money-lender in village Hocodopa- 
doro, under the jurisdiction of the Ask a Police 
Station : 

“Since about 12 years he startoi InoreaBing & adding 
to hts landed properties by making olendestine pur* 
chases from one party or other having disputes on 
lands & also made or attempted to make people quit 


their lands in his favour by putting them in fear of 
grievous assault & other kinds of mischief such as 
rendering them homeless, by setting fire to their houses 
& by assulting them with the help of a set of ruffians 
maintained by him solely for the purpose & also by 
damaging & Btealing their crops through the help of 
the same ruffians . . . 

Aooused 2 & 3 & two moohis who were all persons of 
the most desperate A: dangerous character were the 
principal henohmen of their leader, accused 1/* 

It is then alleged that accused 2 & 3 committed 
"numerous instanoea of zulums suoh as setting fire to 
bouses. Gutting &, carrying away ocops from land, com- 
mitting thefc of other properties, assanlting persons, 
killing & maiming of cattle & of persons with whom 
their leader & employer had any dispute." 

The leader (referring to the petnr. before me) 
also singly committed high-handedness such as 
extorting documents, rendering persons home- 
less, by driving them from their houses, etc. It 
will be seen from the above that the petnr. 
himself is not accused of any of the acts falling 
within ols. (a), (d), (e) & (f) of S. iio. These acta 
are speeifioally attributed to the other two aa. 
cased who are sought to be tried jointly with 
the petnr. 8o far as the petnr. himself is con- 
cerned, the acts of high-handedness charged 
against him are 

"extorting documenti, reudeciog persons homeless, & 
by driving them from their houses." 

If the 'Mag. who drew up proceedings against 
them under S. 110 had only cared to go through 
this Police Report he would have been able to 
discriminate the case against the petnr, from 
that of the rest, As he would not have fallen into 
the error of holding that joint trial is necessary 
in the interests of justice. JSven according to the 
Police Report, the petnr. is described as "a 
leader & employer,'* & it is not suggested that 
he employed these parsons to commit the 
offences sought to be proved against them. The 
specifio allegation of being a "desperate & 
dangerous character'* is made only against the 
other two persons who are roped in along with 
the petnr. is well settled that the obarac 
teristic of being a desperate & dangerous 
obaraoter is a personal attribute & should be 
proved separately against every individual charg- 
ed with that attribute. The Mag. appears to 
have gone futtber than even what the Polios 
seek to prove inasmuch as be has drawn up 
proceedings under s. IIO (a) while the Folios 
restricted their report to ol. (d), (e) Ac (f) of 
that section. It is also passing strange that the 
Deputy Mag, failed to notice that the evidence 
required to prove 84 instances extending over a 
period of 12 years is bound to be vague indefi- 
nite Ac conflicting, & that it would be impossible 
for any person called upon to meet the obarge 
to decide which of the allegations have been 
made out Ac to what extent. The number of 
witnesses oited is equally formidable & the 


1951 


Krui^SINDHU V. Res (Pajiigrahi J,) Orissa 279 


kOHos Rsport doss not givo the least inkling as 
lo whioU of these allegations is going be 
proved and by whioh bunoh of witnesses. If 
’the oharaoket of a person oannot be proved to 
be of the description contemplated under s. iio 
by half a dozen witnesses, it cannot be eata- 
'blished by i40 witnesses either. If the object 
of the Police was to overawe the petur. 
his alleged associates this pur]iose has been 
served admirably, but I quite fail to see bow a 
Mag. will be able to analyse the evidence which 
is bound to be of the character merely of 
hearsay & suspicion & how he will be able to 
estimate the character of each of the accused 
persons. 

[4l Mr. K. Patnaik, appearing for the petar. 
has placed before me a tabular statement of the 
acts alleged against the petnr. alone & those he 
is supposed to have been leaponaible for along 
with the two other accused persons. The 
'3peoi&o acts attributed to the peter . are Items 
1, 12, 16, 18, 45, 47, 52, 63, 69. 70, 79 & 84 of the 
'tabular statement. These acts range over a 
period of twelve years. (After discussing these 
items His Lordship proceeded.) 

[6] In spite of the fact that an enquiry 
under s. iio, Cr. P. 0, is bound to be wide in 
its scope, I oannot understand how a person 
accused of such elastic, sprawling it pervasive 
•charges as those cited against the petnr in this 
Case can ever hope to meet them & convince a 
Cb. that he is not a threat to the community 
at large. Time & again the Cts, have registered 
their protest against a free & Indisorimate use 
of this section. Reported oases show that the 
Police appeal to this section for bringing down 
person whom they otherwise cannot harass. 
Instead of investigating into particular offences 
bringing the offender to book, recourse is 
bad to the security sections in order to humble 
local dictators or oppressive money-lenders. 
The growing tendency of trying to humiliate 
persons who assume the role of local dictators 
instead of pcoaeouting them for substantive 
offences itself suggests that this loose practice 
'Constitutes a serious threat to fairness in our 
administration of justice. The rule of evidence 
laid down in s. 117 (4) makes it all the more 
difficult to try pfrsons without prejudice to an 
innocent man. When the proaecution chooses 
to array a hotchpotch of acts described as 
'threats & instigations** it is extremely difficult 
for a Mag. to control or analyse the evidence 

to estimate its effect on each of the persons 
etauding trial in proof of so sprawling a charge 
. 49 "being a dangerous & desperate obaracter." 
Rvidenoe of bad reputation is often admissible 
«only on the assumption that the person accused 
dies a bad reputation & that be is an associate 


of tbo other persons. The result is that if the 
other two psrsens have a local bad reputation 
or are dangerous I'i desperiifce the mere inclusion 
of the petnr. as nn a^aooiate of the other two 
petnrs. makes tbo entire evidence admissible 
against the petnr. There generally will be some 
evidence of wroug.doiog by some of tbe persons 
but it is extremely difficult for an individual 
accused to make Ais own case stand on its 
own merits as Mags, are only too prone to 
believe that birds of the same feather flock 
together. It is therefore imperative to ascertain 
before permitting a joint trial that tbe birds 
belong to tbe game feather. According to the 
prosecution report, the petnr. is a rich landlord 
I't owner of bus service is otherwise highly 
respectable. According to tbe petnr. the present 
proceedings have been initiated by the Police 
at the instance of his political rivals. If there- 
fore he chooses to dissociate himself from the 
two other aecuaed jointly with him, A tries to 
throw the blame on the others, the inevitable 
consequence will follow that the other two will 
try to throw the entire blame on the petnr. 
A Ct. faced thus with mutual accusations & 
recriminations between persons standing their 
trial, is apt to hold that all the three are 
responsible for tbe acts of each one of them. 
The result will inevitably I)S that persons 
jointly tried often convict each other. If, on 
tbe other band, the petnr. chooses to stand 
alone A is silent, he will be taken to have 
admitted the accusations made against him or 
bis associates. In either event, the result will 
be disastrous to the petnr. it there cannot be a 
fair trial. I am in entire agreement with the 
observation of Walsh J., in Angnoo SiTigh y. 
Empiror, reported in a I.B. (10) 1923 ALL. 35 : 
(S4 Or. L, J. 257) that it seenas very hard — 
almost oppressive — to any set of defts. to 
charge them together unless the whole of the 
evidence against all of them is precisely the 
same. To the same effect is the case reported 
in Jai Rao y. Emparor, A l.R. (10) 1923 pat. 
104: (23 Or. L. J. lOO), where it was laid down 
that a joint trial is not permissible unless there 
is evidence of something in the nature of a 
conspiracy. Ordinarily, under S. 110, Cr. P. C, 
every person has to be tried separately for the 
offences enumerated therein. Mr. Patnaik relied 
upon Deodhari v. Emperor, in a.i.r. (l2) 1926 
pat. 131 : (26 Or. L. J, 738) where ib was laid 
down that the evidence to prove a charge under 
S. 110 should not be vague generally & of a 
hearsay character & In re Rathinam Pillat, 
A.I.R. (26) I9S8 Mad. 35: (39 Cr. L. J. 230) 
where Newsam J., generally laid down that ai 
joint enquiry under S. 117 (5) is out of questionl 
when one charge at least is that two personal 



280 Orissa 


Krupasindhtj V. Rex (Panigrahi /J 


are so desperate & dangerous as to render their 
being at large hazardous to the community. 
There certainly can be no such intimate con- 
nection between two individuals in regard to 
their individual characteristics as to render 
them liable to joint inquisition. It was further 
held in that case that to apply s. 110 to local 
bosses & faction leaders is undoubtedly to abuse 
it. The section is intendet^li apply to criminal 
maniacs k desperados against whom the only 
weapon to be used is the weapon of public 
opinion. 

[6] I have, therefore, arrived at the conclu- 
sion that the reference made by the Addl, 
Dist. Mag. that the joint enquiry against the 
petnr. along with the other two persons, cannot 
proceed, & that the police, if so advised, may 
initiate separate proceedings against the petnr., 
alone, should be accepted. 

[7] Mr. Patnaik also complained that the 
order drawn up by the Mag. is all-too- brief, 
vague & indehnite & does not give any clue to 
the petnr. as to the acts charged against him. 
An Order under 8. 112 is not a formal order 
hut is intended to give sufficient notice to the 
individual against whom the order is made, of 
the accusation made against him. The section 
in speciho terms says that the order shall set 
forth the substance of the information received. 
The Mag. who drew up the proceedings has 
entirely ignored that requirements of this sec- 
tion in BO far as he has failed to set out the 
substance of the information before him. The 
failure to annex a copy of the Police report is 
itself a grave irregularity which, in the cir- 
oumstanoes of this case, must be held to have 
vitiated the proceedings. The order does not 
comply with the provisions of the Code & is bad 
in law. For a similar case, reference may be 
made to Kutti Goundan v. Emperor, 47 M.L.J. 
689; (A.I.B. (IS) 1936 Mad, 169: 96 Cr. L.J. 673) and 
Jn re Krupasindhu Naik, 8 m.l.w, 416: (a,i,r. 
(6) 1916 Mad 319). wherein Kimaraswami J,, 
observed that a notice under 8. HO, Cri. P. C., 
must contain something more than a re- prod uo- 
iion of the clauses of that section. There should 
be sufficient indication of the time & place of 
the acts charged & sufficient detail which should 
enable the accused to know the facts that he 
has to meet. Ib should be remembered that the 
petnr. is put on his trial on information received 
behind his back, extending over a period of 
13 years or naore. Had the proceedings started 
on a private complaint he would have been 
entitled to copy thereof, but in the case of a 
police report, such as the one placed before me, 
the petnr, gets no olue as to the dates when the 
persons in respect of whcm, & the nature of the 
acts which one alleged to have been committed 
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by him, I have no doubt in my mind that thet 
notice served on the petnr. is bad in law & is of 
no effect. But whether that would justify the= 
quashing of the proceedings altogether at this- 
stage is a matter on which 1 am not prepared* 
to hazard an opinion. There is no legal pro- 
ceeding against the petnr. according to the^ 
view I have taken & the question of quashing: 
the proceedings does not arise. Mr. Fatnail^ 
has therefore, very adroitly conceded that if & 
when proper proceedings are drawn up against 
the petnr. he will take the earliest opportunity 
of raising this question again & wanted to* 
reserve liberty to move this Ct. for quashing of 
proceedings later. 1 think that this is the only 
reasonable course to adopt at present. 

[s] I should, however, like to observe that tbo 
Dist. Mag., or the Head of the Police who is 
responsible for the initiation of these proceedings' 
should very seriously consider the propriety of 
clubbing together acta, real or imaginary, extend- 
ing over such a long period & trying to prov» 
them at great expense & waste of time. It is 
preposterous to suggest that a case cannot 
proved except by examining as many as 140^ 
witnesses, I shudder to think how long this- 
enquiry will occupy if all the witnesses are ta 
be examined, haying regard to the leiaurely 
way in which the Prosecuting Officers conduoi 
even petty cases in the Cts. below. It will ba- 
the duty of the officers in charge of the proaeoti- 
tion to shift the evidencs & reduce the number 
of witnesses to the minimum possible in tba 
interests of fairness of trial & in order to saver 
avoidable waste of time & money. The enquiry 
will now be confined to the case against Dandi 
Gowdo & Banoba Palo alone & if the proseon* 
tion ultimately decides to take action under 
B. 110, Or. P. G. against the petnr, also, they 
must await the result of the enquiry agehi^t 
Dandia Gowdo & Banoha Palo. It may perhaps 
be that as a result of the enquiry against theso 
two persons the prosoeution may find that tha 
evidence again t the petnr. is too exiguous to- 
sustain an order under s. HO. That however,, 
is a matter for the pro?eGutor to decide. So far 
as this revn. petn. is concerned the order wilt 
be that the notice under S. HS, Or. P. 0. served 
on the petnr. is bad in law & the interim bond 
taken from him should be discharged; that any 
enquiry under 8. HO against him should bo 
separately undertaken & should await the resulk 
of the enquiry against the two principal accused, 
who, according to the Police, are desperate & 
dangerous oharaoters. Subject to this modifica- 
tion this revn. is allowed, 

Bevision allowed^ 
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P. Venkata Rao 

A. L R. (38) 1981 Orisfia 281 [C, N, TO.] 
Ray 0. J. Narasimham J. 

P. Venkata liao-^Petnr. v. Kvig. 

Orlminal B«7d. No. 207 of 1948, D/'27-10 1948. 

^^^*^^***^ C. {1S98), S. 367— Appreciation of 
evidence — - Credibility of witnesses — Fact that a 
witness comes from same district or belongs to 
same community as that of accused is not in itself 
• good ground for discarding his evidence. 

[Para 0] 

Anno: Cr. P. C. S. 367 N. 6 ; Evidence Act, S. 1 

N. 9. 

(b) Penal Code (1860), S. 161 -Evidence -Tainted 
evidence of decoy witnesses — Necessity of inde- 
pendent corroboration — Evidence Act (1872), 
S. 114. ^ " 

Where in a proseoutlon under S. 161 against a 
station master for accepting a bribe for supplying 
wagons to the complainant the whole prosecutton story 
is based upon the tainted evidence of decoy witnesses 
who are either aocompllces or spies of the police in a 
trap set np for the accused it is unsafe to convict the 
acoufled unices there is EOtne independent evidence, 
either direct or oircumitantial to prove his guilt. Where 
the aooused in his explanation to ihe charge says that 
the marked currency notes found in his possession were 
handed over to him by the oomplainant for safe custody 
& there is no independent corroborative evidence of the 
pioseoutioD story that the money was accepted as a 
bribe so that the prosecution fails to establish iba guilt 
of the aooused beyond all reasonable doubt, the con- 
viction of the accused under S. 161 cannot besustained: 
A. I. R, (31) 1914 F. C. €6, Rel, on, [Paras 7 A 8] 

Anno: Penal Code, S. 161 N. 12, Evid. Act, S. 114 
N, 3. 

S. K, Ray A R, K* Das— /or Petnr,; Q. B. Mohatf 
ty for Advoeate^Odnerai—for the King, 

Ray C. J. — The pefcnr. P. Venkata Rao, baa 
been oonviotei under s. 161, I. P. 0. & sentenoed 
to rigorouB impriaonment for three montha & to 

fine of R 3 . boo & in default to undergo further 
rigoroua imprisonment for three months. 

[2] The complainant. Eadhamohan Subudhi 
(P. w. 8), is a email trader in Dry Fish. He has 
certain other co sharers & oo- partners in the 
basinet besides hia neighbours & villagers, who 
also trade in the self-same commodities. It is 
said that on 19-11-1946, he & one Brahmacbari 
approached the petnr. (who was then the Station 
Master of Kalupara Railway Station) to settle 
with him as to what would be the rate per bag 
of Dried Fish to ba paid to him, as inducement 
or reward, for indenting a waggon for trans- 
porting the Dried Fish from Kalupara Rly. 
Station to various other stations. Their ease was 
that priviously the Station Master bad been 
receiving bs. 3 per bag duu, of lafcei was making 
a higher demand. The prosecution story goes on 
to say that after some higgling & haggling it 
was settled that he was to receive Bs 3 per bag. 
that is a total sum of Rs. 240, for indenting a 
'vi^aggon for 80 bags of Dried Fish to be trans- 
ported to Sambalpuc Railway Station. P, w. Tt 
Mr, S. Chatterji, the Special Rly. Sectional 
Officer, deputed on the special duty of detecting 
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oorruption, noticed, from a distance, tho higgl. 

iDg Sc haggling between the r. w. 8 & tho petnr. 
Aftoc p. w. 8 came out of tho Station Master’s 
room, ho contacted him A; on enquiry, came tc 
learn whnthad passed between him A the Station 
Master, He then perauaded him to tile with him 
a complaint addressed to his superior officer, 
Mr. A. C. Naik, Special luspector of Police 
W. l), Radhamohan, however, did not agree 
to put in his complaint immediately, but took 
time to consult his eo-partners A other Dried 
Fish traders before lie could embark upon this 
proceeding, Later, on 20.li.i9J6, he wrote out a 
complaint to the dictation of the Sectional Offi. 

cer (p. w. 7), who carried this to the Special 
InspoctfOr of PolicB (Mr* A, 0. Naik^ p, w, i) 
The lattercamedown to Kalupara Ely. Station! 
There he, Mr. Ohatterji, one Mr. Pal, another 
Special Anti. corruption Officer, .v Radhamohan 
conferred together, as a result of which it wae 
settled that Eadhamohan should receive twenty, 
four marked ten. rupees currency notes from 
Mr, A. C. Naik (p. w. i) A: would make over 
the same to the Station Master, as agreed upon, 
whereupon the latter should be confronted A 
searched. Accordingly, Mr. A. C. Naik (p. w. i) 
got the services of a First Class Mag. iMr. 

U. N. Patnaik) from the Sub. Divisional Mag. 
of Puri A got permission from him to investigate 
into this case, which he had no authority to do, 
it being a non cognizable offence. On 22- li- 
1946, after the 80 bags of Dried Pish were loaded 
in a waggon, Radhamohan went to the Station 
Master to receive r/r on payment of a sum of 
RS. 240, as already agreed between them. As 
soon as he made the payment & came out with 
the E/B, the Station Master was immediately 
surrounded by the Deputy Mag. Special Police 
Inspector A the two Special Sectional Officers A 
confronted with the question whether he had 
taken a bribe of Rs. 240. It is said that coming 
to know that he was being interrogated by a 
Mag. A a Police Officer, he attempted to throw 
away the notes underneath the table but was 
interrupted from doing so. He looked blank A 
ultimately made a statement which was record- 
ed by the Mag. under 8. 164, Cr. P. C. In that 
he said that the money had been kept with him 
for the sake of safe custody by Radhamohan, 
who said that he bad to so to his Pentho (seat 
of collection of Dried Fish) alone in this dark 
night. After this there was an investigation A 
the accused was put on trial as a result of which 
he has been convicted A sentenced as above. 

[3] Both the Ota. below have believed the 
prosecution version of the case A have found' 
guilty. 

[4] It is contended on behalf of the petnr. 
that the entire prosecution story is based uport 
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the tainted evidence of a number of decoy 
witnesses who are not better than accomplices, 
which cannot, in law, be held sufficient to bring 
the charge home to the accused. Looking to the 
facts of this case, the only part of the prosecu- 
tion story on which the conviction ought to be 
baaed is as to what passed between Radhamohan 
A thepetnr. at the time he dtlivered the currency 
notes A' secondly, the episode of convereation that 
had taken place between them on the 19th as a 
result of which it is said that it was settled 
between them that Radhamohan should pay 
B3, 340 for the waggon. With regard to the rest 
of the prosecution case, tliere is no controversy 
as the Station Master admits receipt of money. 
The only question to be decided is whether this 
receipt of money was the result of a previous 
ar rang men t A as a reward for the supply of 
waggon or it wag merely for the purpose of safe 
keeping. True, muoh can be said against the 
defence story, but assuming that that story is not 
established, still the prosecution is not relieved 
of the burden of establishing the charge against 
him by independent evidence. No doubt, there 
is a number of Govt. Officials, including the 
Deputy Mag. who have figured as proseoution 
witnesses; but none of them is either competent 
to apeali or has spoken on the essence of the 
projecation version which I have already indi- 
cated above. Mr. Das. in support of his argu- 
ment, has invited our attention to two decisions 
which are in point. One is the decision in the 
•C 1 B 0 ot Lt. Sector Tkomas Suntly v. Emperor, 
A. I. R, (31) 1944 P. 0. eo : (46 Cr, L. J. 753) in 

which Zafrulla Khan J , observes as follows : 

*‘A charge under S 161. Penal Code, is one which 
is easily A may often be lightly made, bnt is in the 
very nature of things difficult to establish, as direct 
evidence must in mo3t oases be meagre & of a tainted 
nature, These considerations cannot however be suffer- 
ed to relieve the prosecution of any part of the burden 
whioh rests upon it to eatabllBh the charge beyond 
reasonable doubt. If after every thing that can legiti- 
mately be considered has been given its due weight, 
room still exists for taking the view that however 
strong the suspicion raised against the accused every 
reasonable possibility of innooence has not been ex- 
cluded, he is entitled to an acquittal. 

In this case, as in all oases of this kind, the direct 
evidence of the guilt of the appU. is that of an accom- 
plice, namely that of P. W. 1.” 

[5] Aud the other is the decision in the case 
of Emperor v. Anwar AH, 48 or. L. j. 964 at p. 
966 (a. I. B. (35) 1918 Lab. 37). The passage 
reUed upon reads : 

“Naturally, the decoy witness will be extremely 
keen that his trap should not fail & having in the 
forefront cf his mind that the central thing is that the 
marked money should be passed to the intended 
victim, & assuming a certain elastioity of moral 
oharaoter in the decoy witness there is a real danger 
that he may pass on the money under some pretext 
which may perhaps not be guilty in the relevant sense 
or which may even be wholly innocent, but in giving 


his evidence may represent that hs gave the money ' 
foe the purpose relevant in the case, feeling oonffdent 
that having taken cate that the money was passed 
with ag little publicity as possible; the case on this 
particular point will resolve Iteelf into a confiict bet> 
ween hie evidence on solemn affirmation & the state' 
meat of the aoouaed person which must necessarily be 
made without an oath.” 

[6l Besides the general principles, enunciated 
above, which go a great way to retraot the 
independence of the evidence, adduced in the 
case, there is a very important piece of evidence, 
in support of the defence, namely, that of 
p. w. 5. (After Btating the evidence the judg- 
ment proceeds;} The question that immediately 
confronts iig is whether there is anything on re- 
cord on which it can be declared without any 
reasonable doubt this evidence is to be discard- 
ed as false & unreliable. The learned Ots. below 
have not seriously applied their minds to this 
aspect of the case which supports the defence 
case in its entirety. They have said that P. W. 6 
could not be believed as he came from the same 
district & belonged to the same community as 
the accused. We find from record that at the time 
when P. w. 6 was giving his evidence, he was 
not a subordinate to the petnr. who had been for 
a long while transferred from Kalupara to an- 
other station. That they came from the same 
district or belonged to the same community could 
nob be good reasons for discarding his evidence. 
The very fact that the prosecution did not take 
opportunity to declare him hostile in order to 
cross-examine him as well leads to the inference 
that they had no materials in their posseasion 
either to establish that the witness was hostile 
to the proseoution or intimately oonneoted with 
the welfare of the accused. He is a public ser- 
vant A has some position in the society. lu the 
absence of establishing any intimacy between 
him & the accused A in the absence of any 
motive as to why he should perjure himself, it 
would be difficult not to act upon his evidence 
as totally unworthy of credit. Besides, I have 
noticed certain suspicious features in the sur- 
rounding facts A circumstances of the case. The 
fact that Radhamohan took time to file the 
complaint bespeaks that he was not such an 
aggrieved person as he now poses to be. At pre- 
sent he says that he baa been the victim of the 
Station Master’s corrupt habit of taking bribe. 
Under the circumstances, when be finds before 
him a person in authority asking him to file a 
complaint, there should be no good reason for 
him to hesitate & defer. Secondly, one who takes 
a bribe never defers actual payment until after 
he has done all in bis official capacity in order 
to show favour to the party. It is said that in 
this particular case it was agreed that after the 
goods are loaded the payment should be made 


P. Venkata Rao 

'A 'R/r should be taken. What is the hivour that 
was sought to be purohased at a price from the 
Station Master ? It was supplying him a waggon 
for the purpose of transporting his commodity. 
After that had been done, suppose Radhamohan 
refused to pay. could ha havo prevented him 
from enjoyicg the favour that had already been 
shown to him? Thirdly, what is more remark- 
able is that there is not a word in the written 
oomplaint to tell ns of the oonversation that took 
place between the Station Master Radha- 
moban on the 19th. The complaint is a general 
oomplaint A: made not with reference to any 
specific incident. Lastly, it appears from the 
cross-examination of Radhamohan that he has 
got his Penthas for proouricg Dried Fish at 
places, such as Paribud, Soran A Ganga-ihac- 
pur. Out of the three places, Gangadbarpur 
itself is a Rly. Station A aooording to him the 
other two places are nearer to Gangadbarpur 
than to Kaluparagbat. As a business man. it is 
not probable that he should incur greater ex. 
penses on cartage in order to bring his goods 
to a distant Railway Station in preference to a 
nearer one. 

[ 7 ] It further appears that; he maintains 
accounts of his Fish business of which the total 
value is Bs.iOOO or so in a year. He did not pro- 
duce these accounts at the trial. As against this 
it is difficult to believe that he should have in his 
possession 80 bags of Dried Fish worth about 
Ba, Sooo to be indented on that single occasion. 
These circumstances can be reconciled only if it 
is viewed in the light that the whole thing was 
stage-managed for the purpose of the police 
trap. Under the circumstances it becomes very 
■ essential that there should be independent evi- 
dence as to the talk between Radhamohan A 
the Station Master on the I9th during the course 
of which according to Radhamohan it was settl- 
ed that he was to pay Rs. 240 for getting the 
B/e after the loading A of the converaation at 
the time of his delivery of the money to the 
Station Master. 1 have already said that these 
two are the essential facts that could establish 
: the acouBed*a guilt As at present, this has been 
sought to be established by the tainted evidence 
of Radhamohan A Brahmaobari. They are either 
accomplices or spies of the police. One cannot be 
: sure to preclude the idea that they were set up 
by the police to make out a case against the 
^ Station Master who bad probably earned the 
^ reputation of corruption, from the beginning to 
'■the end. There must be some independent evi- 
denoQ, either direct or olroumstantial. to prove 
the Station Master's guilt. If Radhamohan bad 
accounts, these aocoants must contain entries as 
io payments made to the Station Master as 
part of the expenditure incurred for transport. 
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ing the goods to the various stations. Theso 
accounts, if produced, could have, at least, 
establi8l\ed that he has on previous occasion to 
pay some bribe to the Station Master or to ineur 
some sort of expenditure otherwise unexplained. 
Such evidence may not be a direct evidence ae 
to the guilt of this particular Station Master, 
but it would go a great way to establish that in 
this particular Station, during this Station 
Master s tenure of office, such illicit expenses 
used to be incurred for the purpose of transport- 
ing of goods. It would have been a circum- 
stance capable of corroborating tbe oroseoution 
story. Besides, as has been pointed out by a 
learned Judge of the Lahore H, C. in tbe cited 
case, the police, in contriving to catch the Sta- 
tion Master red-handed, should have posted some- 
body with an independent status to remain in 
ambush to hear the conversation that passed 
between Radhamohan A the Station Master at 
the time when he delivered the notes. Under 
the circumstance?, the effect of the exculpatory 
statement of P. w 5 which goes to establish the 
defence case, cannot 1)g completely ignored. 
In the result, we are of opinion that tbe order 
of conviction A ssntenca cannot be upheld A 
must be set aside. 

[ 9 } We shall not, however, be undei stood to 
say that no prosecution can be based upon 
police traps of the kind. I should agree, with 
great respect with the observation of Lord 
Alverstone, 0. J. of England, in the case of 
TJie Kino v. Mortimer, (1911) 1 k. b. 70 ; (80 
L. J. K. B. 76). 

‘'The particular transaction of which evidence ia 
given was the result of a polica trap, A though I do 
not like police traps, any more than any one else, still 
it is only fair to romember that it is almost impoasibla 
to detect this class of offeoce in any otbor way.*’ 

But at the same time that should not lighten 
the task of the prosecution that lies upon it 
under the general principles of Criminal Juris, 
prudence that the accused's guilt must be esta- 
blished beyond all reasonable doubts. This case, 
as I have shown, stands on its own fads. Be. 
sides the statement of p. w. 5, which we could 
not persuade ourselves to ignore as unworthy 
of credit, there were various other suspicious 
features. It is always to be borne in mind that 
anybody may be easily taken unawares by 
the police trap. It may not be completely un- 
founded that this Station Master was not in 
the habit of receiving bribes, but what we have 
to investigate A settle as a fact is whether on 
this particular occasion he bad received the 
notes as a bribe after having agreed to do so. 

As we are not satisfied that the evidence is free 
from suspicion lacking corroboration, as it 

does, we are bound to quash the conviction A 
aentenoe. 
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[9j NaraBimham J, — I agree with my Lord 
the Chief Justice. 

K.S. Conviction and smtenoe set aside. 
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Ray 0, J. &, Narasimham J. 

The King v. Tustipada Mandal (t others — 
Accused — Respondents, 

Govt. Appeal No. 4 of 1947, D/- 16-10-1948. 

(a) Government of India Act (1935), S. 297 — 
Object of section. 

The object of the eectioo ia to make interprovioclal 
trade & commerce free from discrlmiDatioo by aoy of 
the Province’s attempt to sapport its own trade & com* 
merce or to avail of the opportunity of holding or pro- 
duolog certain commodities to the impoverishment & 
deprivation of neighbouring province & to enoonrage, 
as far as practicable, freedom of commercial iDteroourse 
between the provinces. [Para 9] 

(b) Orissa Essential Articles Control & Requisi- 
tioning (Temporary Pov/ers) Act (I [1] oi 1947) — 
Act, if ultra vires as being contrary to S. 297, 
Government of India Act — Government of India 
Act (1935), S, 297 (1). 

The Provincial Legislature can be charged with oon- 
travening S. 297, only if it contravenes by a legislation 
relating to trade & commerce within (be Province or 
production, supply & distribution of commodities. It is 
manifest, therefore, the Provincial Legislature's power 
to legislate on subjects, relating to any other entry, Is 
not in the least, adeoted by S. 297, The object of the 
Act was to regulate & control movement of commodi- 
ties essential for the life of the society so as to allow 
their complete depletion. As the Act oan be justidedby 
reference to Entries Nos. 14 & 20 of the Provincial 
Legislative List, it is not ultra oires. [paras 7 & lOi 

(c) Orissa Live Stock (Control of Movement & 
Transactions) Order (1947), Cl. 3 — Preparation & 
attempt— Distinction — What constitutes attempt 
to commit offence under Cl, 3 — Orissa Essential 
Articles Control & Requisitioning (Temporary 
Powers) Act (I [1] of 1947), S. 10— Penal Code 
(1860), S. 511. 

The dividing line between preparation & attempt is 
real though fine. Bo long aa the offender is at the stage 
of 'preparation, he is not held puniehable as it is still 
open to him to change his mind. The teat, therefore, is 
whether the overt acts already done are each that if 
the ofleudei changes his mind & does not proceed fur- 
ther in its progress, the act already done would be 
completely harmless. But where the thing done issuoh 
as, if not prevented by any extraneous eanee, would 
fructify into commission of the ofience, it would 
amount to an attempt to commit an ofience. Cl. 3 
makes an attempt to move o: transport without a 
permit as good an ofience as the completed acts of 
movement or transport from Inside the Province to a 
place outside. The least movement from one terminus 
towards the other must constitute an attempt & will be 
punishable under 8. 10 of the Act. [Paia 11] 

(d) Penal Code (1860), Ss. 41 &42 — Orissa Essen- 

tial Articles Control & Requisitioning (Temporary 
Powers) Act (I [1] of 1947) & Orissa Livestock 
(Contrcl) of Movement & Transactions Order (1947) 
are covered by sections. [Para 18] 

Anno. Penal Code, S. 41, N. 1. 

(e) Penal Code (1860), S. 79 — Mistake of law— 
Meaning — Mistake of fact— Mens tea — Error of 
mixed question of law & fact. 


Mistake of law ordinarily meani mistake aa tot< 
existence or otherwise oi any law on a relevant aubjeek 
as well as mistake as to what the law is. [Para 20] 

In holding a citizen guilty of aoy offence, the exis- 
tence of mens rea in him ia fundamental. It is only 
when the mind is at fault that a man can be held gnllty 
of an ofience. It is fundamental too that wbenevei & 
wherever there is a mistake of fact on which is found- 
ed a belief in good faith of justification by law of bd 
act, the requisite state of mind that would make the- 
author of the act gnllty is absent. Considered in this^ 
aspect there is baidly any dtfierenoe between mistake, 
of fact Sc mistake of law; but it has been the policy of 
oriminal jarisptudenoe of civilised countries that every 
individual shall be presumed to know the law shall 
be debarred from pleading ignorance of law as an 
excuse. [Para 20]. 

An error of mixed question of law & faot is treated 
as a mistake of fact. [Para 28 J 

Anno, Penal Cede, S, 79, N. 1, 

(i) Penal Code (I860), S. 79— Question of justUI- 
cation of offence — Guiding rules. 

Where the question of justification of an offenoo 
either due to mistake of faot or mistake of law, arises^ 
the guiding rules are ; 

(i) That when an act ia in itself plainly oriminal & is 
more severely punishable if certain olroumstanoes oo- 
exist, ignoranoe of the existence of saoh oireumstances^ 
is no answer to a charge for the aggravated ofience. 

(ii) That where an act is prim a facie innocent & 
proper, uoless certain ciroamstancEa co-exist, the igno- 
rance of such oiroamstanoes ia an answer to the charge. 

(ill) That the state of the defl.'s mind most amount 
to absolute ignorance of the existence of the airoam- 
stance which alters the character of the aot, oEtoa> 
belief in its non-existence. 

(iv) Where an aot which is in itself wrong, is under 
certain oiroumstances, criminal, a person who does the- 
wrong act cannot set up as a defence that be was 
ignorant of the fact which turned the wrong into a' 
orime. 

(v) Where a statute makes it penal (o do an aob 
under certain circumstances, it is a question upon the 
wording Sc object of the particular state, whether the- 
responsibility of ascertaining that the oiioumstaaoeS' 
exist is thrown upon the person who does the aot or 
not. In the former case his knowledge is immaterial.. 

[Para 24} 

Anno. Penal Code, S. 79, K. 1. 

(g) Penal Code (1860), S. 79 Burden of proof — 
Evidence Act (1872), S. 105. 

The accused has to satisfy that the conditions that 
could exonerate him existed at the time, when the- 
ofience was oommitted. [Para 26] 

Anno. Penal Code, S. 79, 'N. 1; Evidence Aot, 
S, 105, N, 3. 

(h) Penal Code (1860), S. 53— Conviction, U must 
follow puniEhment — Criminal P. C. (1898), S, 32. 

It is imperative that every conviction of an ofieDce- 
shall be followed by the presoribed punishment while,, 
in case no minimum is presoribed, to reduce Itto some- 
thing nominal is completely within the discretion of the* 
Ct. A. I. B. (16) 1928 Nag. 188, Dissent* from. 

[Para 28} 

Anno. Penal Code, S. 63, N. 1; Ct. P. C., S. 39 N. 9- 

Advoeate'Osneral — for the Sing ; D. Sahu — /w 

Ray C. J, — This appeal is direoted against 
an order of acquittal recorded by Rai Bahadur 
Chatu Obandra dJoari, Sea. J. Outtack, in Cri. 
App. NO. 70- 0 of '1947i reversing the order of 
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<sonvIcUoii passed by the Sub- Divisional Mag. 
•Jaipur, in the oase of JSw/jaror v. Tustipada 
Mandal d 5 oi^wrs, under 9. lo, Orisaa Essen- 
tial Articles Control k Hequisitioning (Tempo- 
rary Powers) Act (i [i] of 1947), 

[9l The reaps, six in number, belong to the 
•diet, of Burdwan in the Province of Bengal. 
They were prosecuted for attempting to trans- 
.port SI bullocks from the Province of Orisaa in 
oontravention of ol. 3 , Orissa Livestock (Con- 
trol of Movement it Transactions) Order I 9 i 7 , 
made A; promulgated in exercise of the powers 
oonferred by S. 9, Orissa Essential Articles 
Control & Requisitioning (Temporary Powers) 
Act 1947, in supersession of all existing orders 
on the subject, by the Govt, of Orissa, On 
2-6-1947, the reaps, ware found passing through 
Dharmasala (in the dist, of Cuttack) en-ronte 
Bbadrak with si beads of cattle (bullocks), pur- 
ohased on different dates by one or other of 
them in different districts of Orissa. They were 
avowedly moving & transporting cattle to the 
dist. of Burdwan beyond the provincial bounda- 
ries of Orissa. It is admitted that the resps. 
held no permit nor licence from the Govt, of 
Orissa as enjoined in ol. 3 of the Order afore- 
oaid. Under these circumstances they were pro- 
secuted under s. 10 of the Orissa Act r [i3 of 
1947, & sentenced to pay a fine of Rs. 61 each, k 

the 21 bullocks seized were forfeited to the 
Govt, of Orissa. 

[8] In appeal, the learned Ses, J. of Cuttack 
gave them benefit of doubt & set aside their 
oonviotion & recalled the order of forfeiture of 
the bullocks seized. 

^ [4] The points, that were canvassed before 
him & have been reiterated here, were: (i) if 
the Act of the Orissa Legislature, referred to 
•above, & the Order, passed thereunder, were 
wZfra vires the Provincial Legislature, (ii) that 
whatever the resps. did in furtherance of move- 
ment & transport of the oittle amounted in law 
to preparation, as distinguished from attempt, 
to^ commit the offence. Two other points were 
raised in this Ot. by the learned counsel for the 
resi^ namely, (in) the trial was vitiated by 
misjoinder of charges & parties, & lastly (iv) 
that in view of the Govt, of India's letter add- 
ressed to all Provincial Govts., the resps, had 
reasons to believe bona fide that under the 
laws, then prevailing, there was no imposition of 
any ban on the movement & transport of cattle 
irom Orisaa across its borders* I shall prooesd 
to deal with the points in the order in which 
they have been stated above: 

tfi] Point (i): — If Orissa Act I fi] of 1947 is 
ultra vires the Provincial Legislature. The Act 
is impDgned, as being contrary to the provisions 
of s. 297, Govt, of India Act, which reads; 
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(1) No Provinoift! Legial„turQ of Govt. 


"297. 
aball— 

(a) By virtue of the entry in the Provinoifli r 
latura List relatiDR to trade .t commeroa within ^be 
I rovinoe. or the entry tn (hat List relating to the nro- 
duotlon supply. & dUtribul of uon.moditi.., ba“o 

prohibitiDg or restricting the entry Into or ornrirt 
IloTor?” Soods of any olas: or dnaorip! 

(b) by virtue o( anything in the Aot, have power to 
impose any tax, cess, toll, or due .which, as ^between 
goods manufactured or produced in the province & 

aimllar goods not so manufactured or produced diTori- 

mmatea in favour of the former, or which, in the case 
of goods manufactured or produced outside the Pro 

Vince discriminates between goods manufactured or 

produced m one locality * similar goods manufactured 
or produced in another locality. 

(2) Any law passed in contravention of this section 
shall, to the extent of the contravention, be iavahd " 

[6] It is aubmitteiJ that this section must 
operate so as to complstely neutralize the 
Frovincial Legislature’s powers to make laws 
ottendmg it under any of the entries in the Pro- 
vincial Legislative List. Reliance is placed in 
support of this contention on James v. Cowan 
1932 A. 0. 642 : (101 L. J, p. Q. 149) and James 

V. Commonwealth of Australia (No, 2), igae 
A.o, 578: (106 L. J, p. c. 115). Of the above two 
the last named ease is completely beside the 
point as it concerns the party's right to appeal 
to His Majesty’s P, C. Before dealing with the 
case of James v. Cowan, 1932 a. o. 642 : (loi 

strongly relied upon by 
Mr, D. Saha, I shall place aide by aide S 93 
Commonwealth Constitution to which the Aus- 
tralian case related & 8. 397, Indian Oonstitu! 
tion, against which the impugned Act is said to 
offend. The material portion of the section of 
the Commonwealth Constitution, which reads; 

"trade, commerce & intercourse among the States 
whether by means of internal carriage or ocean navi- 
gatiOD, shall be absolutely free". 

The relevant portion of s. 297 reads; 

"397.--(l) No Provincial Legislature or Govt, shall 
by— 

(a) by virtue of the entry in the Provincial Legisla- 
tive List relating to trade & commerce within the Pro- 
vince, or the entry in that list relating to the 
production, supply & distribution of the commodities 
have power to pass any law or take any executive 
aotion prohibiting or reatrictiog the entry into ot ex- 
port from the province of goods ofl any class' or des- 
oriptioD; 

(2) Any law passed in contravention of this section 
Bball, to ta6 extent of tho oontraventiooi be invalid,^* 

[ 7 ] Ths contrast of the sectioDs, as expressed^ 
should make it clear that while one amounts to 
absolute prohibition the other is a conditional 
one. The Provinoial Legislature can be ohargedi 
with contravening s. 997 , only if it contravenes 
by a legislation relating to trade & commeroe 
within the Province or production, supply & 
distribution of commodities. It is manifest 
therefore, the Provinoial Legislature’s power 



26G Orissa 

I to legislate on subjects, relating to any other 
entry is not, in the least, atfected by 9. 397. 
This has also been so held by their Lordships 
of the F. 0. in the ease o£ Bhola Brasad v. 
Emperor, A. I. K. (29) 1942 F.C. 17: (15 Or. L. J. 
481). It would be sufficient, in this connexion, 
to quote a passage from the judgment of Gwyer 
C. J. After quoting 8. 297 (1) (a), hia Lordship 
proceeds to say: 

‘■It is plain beyond words, that this provision only 
refers to legislation with respect to entry No. 27 & 
entry No. 29 in the Provincial Legislative List: it has 
no application to legislation with respect to any- 
thing in entry No. 31. A Provincial Legislature if it 
desired to pass a law prohibiting export from or import 
into the Province must therefore seek for legislative 
authority to do so in entries other than entry No. 27 
or entry No. 29. If it ciu point to legislative powers 
lor the purpose derived from any other entry in the 
Provincial Legislative List, then its legislation cannot 
be challenged under S. 297 (1) (a).” 

(8] The impugned Act, it has been urged 
with some force by Mr. D. Sahu, is relatable to 
entries Nca. 37 & 29, provincial Legislative List, 
which entries deal wdt-h trade & commerce, & 
production supply it distribution of commodi- 
ties respectively — subj-cts referred to in S, S97 
(l) (a). He takes us to the preamble of the im. 

pugoed Act, which reads; 

“Whereas it is expedient to provide for the oon- 
ti nuance daring a limited period of powers to control 
the produotioo, processing supply, distribution, tzans* 
port &. prices of essential articles &ol trade & commerce 
therein & for requisitioning of property; 

It is hereby enacted as follows:-’ 

& urges that the Act directly impingfs upon 
the bounderies of 8. 297 (1) (a). It is contended 
for the Province of Orissa that the Act is relat- 
able to entry no. 20 of the provincial Legislative 
List which refers to: 

“Agriculture, inoluding agricultural education & 
reseacob protection against pests & prevention of plant 
diseases; improvement of stock & prevention of animal 
diseases; veterinary traioiog & practice; pounde & pre* 
yootion of cattle trespass. ’* 

[9] The question, that in this contest, arises 
for consideration, is whether the scope of the 
Act is to be limited to what is stated in the 
preamble as contradistinguished from what is 
provided in the text. The key Beotions of the Act 
are 3 it 4. According to both of these sections, 
the Provincial Govt’s power under the Act is to 
be exercised only when it appears to them to be 
necessary or expedient that certain measures 
should be taken only to maintain increase or 
secure supply, distribution & availability at 
fair prices or production of any essential article. 
Essentiality of the a ride should be determined 
according to the existing resource of such articles 
& their necessity for the life of the society. It 
would be denying the Provincial Legislature & 
the Provincial Govt* their bare existence, if by 
virtue of B. 297, Govt, of India Act, they are 
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made powerless for, or in other words, prohibit- 
ed from passing such legislation & taking such 
measures as will be thought expedient & neces- 
sacy by them to prevent complete depletion of 
such commodities of the Province without which 
the members of society in the Province ate 
bound to perish. To provide for the agriculture 
of the Province is a necessity which cannot be 
ignored without grave danger & risk to its 
existence. As at present situated, no agrionltuial 
operation can be carried on without proper 
supply of cattle. Accordingly, "improvement of 
stock” is intimately & inextricably connected 
with the Province’s agcicolture. Under the- 
circumstances, the scope & purpose or pith & 
substance of the Act are directly, if not eolely 
referable to legislative powers, derivable from 
the entry No. SO Provincial Legislative List II. 

I have read the whole Act A I find absolutely^ 
no provisions therein of which the object can be 
held to come within the mischief of s. 397. TbO ; 
object of the section is to make inter-provincial ; 
trade & commerce free from discrimination by 
any of the Provinces* attempt to support its own 
trade A commerce or to avail of the opportunity | 
of holding or producing certain commodities to ■ 
the impoverishment & deprivation of neighboniing | 
province & to encourage, as far as practicable, 
freedom of commercial intercourse between the! 
Provinces. It would be pertinent here to advert 
to the construction put upon S. 92 of the 
Australian Commonwealth Constitution by their 
Lordships of the Judicial Committee. In spite of 
the terms of absolute prohibition in the section 
directed against, any barrier being put to the 
absolute freedom of inter state commerce, their 
Lordships observe: 

*'Tbm ths only queBtion in this case appears to be 
whether the Minister did exerciEe his powers fo as to 
restrict the absolute freedom of intar- state trade. K 
may be conceded that even if the Minister exercised 
them for a primary object which wasnotdireoted to trade 
Of oomtne'^09 but to such matters as defence sgaiiwt 
the enemy, prevention of famine, disease & the like, he 
would not be open to attack because incidentally inter- 
state trade was affeoted.” - 

(In the case before them, their LoidshipiSj how- 
ever, came to a finding that the direct object of 
the exercise of powers was to interfere with 
inter-state trade &, in that view held that tha 
impugned section was ultra vires,) 

[lo] In the instant case, however, it is not 
only not the direct object but even not ancillary 
nor collateral object of the impugned Act to 
interefere with inter-provincial trade. The object 
of the Act was to regulate & control movement 
of commodities essential for the life of the 
society so as to allow their complete depletion. 
There is no word of p;rohibition of traMpori 
under all oircumstanoes aoross the Provincial 
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borders. Any suoh transport or trade was to be 
oontrolled for the purpOEe of its regulation so 
far as suoli regulation was needed for preserving 
the barest minimum of the essential goods for 
the bare existenoe of the society. Suppose under 
this Aot, the Provinoial authorities allowed free 
transport of livestock other than plough cattle 
& milch cows which were essential in view of 
the then ecomonic condition of the society, 
greatly shaken by the devastating World War 
NO« 11, could it not be said that it was a measure 
not intended to prevent or prohibit inter- pro. 
vinoial trade or commerce, but meant to prevent 
famine in the Province by preserving plough 
oattle, so necessary for carrying on agtiouUural 
operations (Entry No 20) the mainstay of the 
life of the society & to maintain health by pre- 
serving milch cows (Entry No. U) of the 
Province, There objects could not be achieved 
except by way of regulating movement trans • 
port of livestock through measures, suoh as, this 
Act provides. In my judgment, therefore, as the 
Aot can be justihed by reference to entries 
Hos. 14 & 20 of the Provincial Legislative List, it 
is not ultra vires, 

[111 Point (ii); — To appreciate Mr. D. Sahu’s 
BubmissionSi it would be necessary to read 
ol, (3), Orissa Livestock (Control of Movement 
& Transactions) Order 1917, Its material portion 
reads: 

"No person eball move or transport or attempt to 
transport any livestock .... to any plaoe outside it 
except under & inaceordanca with a permit .... issued 
in this behalf." 

The submission is that the offenes is committed 
only when the Provincial boundaries are crossed 
& not before that. To accede to this contention 
would amount to virtual abrogation of the law. 
This is not a case in which there was any dis- 
pute as to whereto the cattle were being moved 
or transported, it being admitted by the'acoused 
that they were taking them to the district of 
Burdwan. The movement & transport being con- 
trary to law the offence must commence as soon 
after their purchase of the oattle as they begin 
to move them even a step. The aot of movement 
or transport is to be accomplished between two 
termini, one is terminus a quo & the other is 
Urminus ad quern. Any slightest movement 
from the former towards the latter amounts to 
movement of transport within the mischief of 
the danse. The argument can prevail if the 
aaoused persons did nothing beyond put chase of 
th^ oattle for the purpose of moving or trans- 
porting. The dividing line between preparation 
& attempt is real though fine. So long as the 
offender is at the stage of preparation, be is not 
held punishable as it is still open to him to 
ilbange his mind. The test, therefore, is whether 


the overt acts, already done, are such that if the 
offender changes Jiis mind does not proceed 
further in ila progress, the act already done 
would be completely harmless. But where the 
thing done ia suoh as, if not prevented by any 
Gxtranous cause, would justify into comm asion 
of the offence, it would amount to an attempt! 
to commit an offeree. In the present case, cl. (3)1 
makes an attempt to move or transport without 
a permit as good an offence as the completed 
acta of movement or transport from inside the 
Province to a plaoe outside. As I have said thej 
least movement from one terminus towards th(^ 
other must constitute an attempt & will be! 
punishable under S. lo of the Act. This conten-* 
tion must fail. 

[121 Point (iii): — As to misjoinder of obarges 
it parties, this ought not to detain us for any 
length of time. The faat that all the reaps, came 
together to purchase cattle, though the purchase 
was made in the name of either one or the other 
of them Sc were going back together driving the 
en^re flock collected by them & admittedly one 
of them had gone ahead to arrange for a waggon 
for transport, makes it quite plain that they 
were acting in concert Sc the attempts to move 
or transport were part & parcel of one con- 
tinuous transaction with which each one of the 
respa. was connected in which one was help, 
ing the other. It cannot, therefore, be ruled that 
there was any such deficiency in trial as 
misjoinder of charges it or of persons, 

[13] Point 4: — The fourth and the Jasl; point 
is fraught with difiSouIties. The facts relevant 
to elucidation of this branch of coarention, are 
admitted beyond any controversy Sc they are 
set out herein below : 

tu] That, with the lapse of Defence of 
India Aot, the various orders, passed by the 
Provincial Govis. controlling the movement i';: 
traesport of liveatccks, made as they had been 
under the Defence of India Rules; deriving 
their force from the Defence of India Act, auto, 
matically exhausted themselves. The Govt of 
Orissa, however, considered that it was expedient 
in the interest of the life of the community in 
Orissa that power to control movement Sc trans- 
poet & of Certain essential articles & trade & 
commerce therein & requisitioning thereof should 
continue for a limited period. Propelled by this 
decision, the Legislature of Orissa passed Aot i 
[1] of 1947, which received the assent of the 
Governor. General on 28.2.1947, & was published 
in the Orissa Gazette on 12. 3-1947. In pursuance 
of this Act, livestock, including poultry, consti- 
tuted, inter alia essential commodities for the 
purposes of the Aot. According to the provisions, 
of SB. 8 & 4, the Provincial Govt, were era. 
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powered to make k notify necessary orders for 
regulating of prohibiting production, processing, 
^supply, distribution, transport & prices of essen- 
tial articles trade c't commerce therein. The 
powers, thus conferred, without any prejudice to 
the generality, were specified in sub s. (a) of the 
section. In fulfilment of this power in order to 
meet the exigencies of the circumstances flowing 
irom the then condition of the community at 
large in the Province of Orissa, the relevant 
order was made which was notified on 23-4 1947. 
This order was mainly, if not solely, concerned 
•with providing a machinery for grant of licenses 
or permits as condition precedent to movements 
& transports of A: trade k commerce in essen. 
tial commodities. In cl. (3) of this Order, it was 
prescribed : 

"No peraon shall move or transport or attempt to 
move or transport any livestock . , , from any place* in 
the Province .... to any place outside it except under 
k in accordance with permit issued by . . . 

[15] The ofifence, which is the subject of this 
trial, is contravention of this clause which 
is made punishable under s. 10 of the Act. I 
have already said that the order containing the 
clause was notified on 23.4.1947. It appears 
“from the documents, printed at pp. 10 & 11 of 
the Paper Book that K. P. W. Marar, Esq., 
Joint Secretary to the Govt, of India, addressed 
to all Provincial Govts, on 19.3-1947 (a few days 
■after the publication of the concerned Act of 
Oriesa) in the following terms; 

"Sir, I am directed to say that with the lapse of the 
■£^efence of India Aot, various orders paEsed by the 
Fcovlnoial Govts. contcolUng the movement of live- 
stock cease to he operative. Their orders were not, 
however, formally withdrawn & instances have co ne to 
the notice of the Govt, of India where the public are 
still under the impression that the movement of live, 
stock is not free. The Provincial Govts, are no doubt 
aware that under S, 297, Govt, of India Act, no order 
«an be passed by them affecting in ter ‘provincial move, 
ment of cattle & any restrictions either by order or by 
executive action will be ultra vires. I am, therefore, to 
re(]u63t you to remove any wrong impression that 
might exist & issue a formal notice intimating that 
these respective orders are no longer in force. The 
JRly, Board ^ is also being rf quested to inform all Rly. 
Administrations that lapsed orders of the Govt, of 
India should be ignored & free movement of livestock 
permitted. I have etc." 

Following this letter the Director of Agriculture, 
Bengal wrote a Memo No. 7464 dated 18.4-4? to 
the Deputy Director of Agriculture, Burdwan 
Oirole informing : 

"Now-a-dayo there is no restriction on the intei-pro* 
vinoial movement of oattle. A copy o( the Govt, of 
India, letter issued in this oonnexlon is enolosed here* 
with." 

[16] The Deputy Director in his turn for- 
warded a copy together with the enclosure 
(Govt, of India's letter) to one Bai Hari Eali 
Pan Bahadur. It appears that in course of in- 


vestigation, the rasps, produced this letter 
before the investigating Sub-lnspeotoc (P. W. 1), 
who deposed: 

"The aoonsed all belonged to Bengal, During enquiry 
they produced a letter from the Direotor of AgriouUtue, 
Bengal to the Deputy Director of Agriculture, Bard wan 
Oircla (Memo No, 7464 dated 18-4 47) regarding 
import of cattle from Orissa. The letter is marked 
Ex. 2. This letter contained as an enclosure a copy of 
a letter purported to ,have been issued from the Joint 
Secretary to the Govt, of India to all Provincial Govts, 
statlog that all orders affecting Inter-provinoial move- 
meat of cattle passed by the Provincial Govts, will be 
ultra vires,” 

It may be noted that the enquiry, referfed to, 
took place on 2.6-1947. Prom such receipts, 
printed at pp. 11 to 15, as are relevant to the 
present case, the reaps commenced purcbasuig 
bullocks, in question, from the second week of 
may & completed the same on Ist of June. 
They started moving on the 2nd of June & were 
arrested on that day. 

[17] On these facts, it is contended by Mr. 
Sahu, that the actions of the accused were fully 
justified as they, iu good faith & reasonably, 
believed that they were entitled to move or 
transport cattle from Orissa to a place beyond 
its borders & to trade or commerce in livestock 
inter provincial ly. The facts, proved, do not 
sufficiently make out the defence plea with 
reference to the material time of commission of 
the ofiTenoe, The commission of the offenco 
must, in this case, be held to have commenced 
from the date of the purchase, that is. from the 
Becond week of may though the actual move- 
ment or transport, as the case may be, com- 
menced on 2nd of June, This is so in view of 
B. 11 of the Aot, which says: 

**Any petaon does any aot prepaiatoty to a 

eontraventloQ of an order made nodec thfl provialona 
of thii Act, sbali be deemed to have oontiaveued toe 
order ** 

[18] The learned Advocate-General, in counter 
argumenting the contention of Mr. Saha, says 
that the principles underlying the “geneiw 
exceptions*' in chap, iv, I. P. 0., are nOt appli- 
cable to a special or local law offence as the 
present one. This contention cannot be enter- 
tained in view of s. 40 of the Code, wherein it 
is provided: 

*Tn Chap, IV word 'ofEeooa’ denotes a thirH 

puaishabte uuder any special or local law as 

hereinafter defined." 

“Special law*’ is defined in s. 41 & ‘‘Local laws 
in S. 43. These definitions will, by all means, 
cover the relevant laws with which we are con- 
cerned in this case. 

[19] The contention of Mr. Sahu, therefore, 
deserves consideration in view of the provision^ 
contained in chap, iv, I. P. 0. under the hfl®o 
“General Exceptions.*’ The seotion, on whiw 
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Me. Sahu lays his hngcn' iu support o{ his oou. 
^ntioa, is 79« wbioh reads: 

'*NothlDg ia an oQenoe whiob id doiiJ by liny parson 
who ia jaatiflai by law, or who by rengon of a mistake 
'Ot faot lb and not by reason of a inigiako of lll^v in 
■good faith, believes hiniaalf tj be justified by law, in 
doing it." 

UOl The next question, that then arisaa, is 
^hethec the resp’s case comes within the pur- 
view of aforesaid sootion, that is, whether they, 
by reason of mistake of faot A- not by reason of 
tnistake of law, in good faith, believed them- 
delvee to be justified by law, iu m3viag or 
transporting the 31 heads of bullocks from in- 
aide Orissa to a place outside. Trui that, but 
for the Act restricting auoh mojement, they 
would be justified by law to move them, But 
the question, that falls to be ooDsidered, is 
whether the mistake, which led them to believe 
in their justification, was a mistake of faot it 
not a mistake of law. I shall deal with the qu€s. 
tion of their ‘good faith’ presently. (Before 
doing so I shall assume ‘good. faith’ in their 
favourl. It is contended, on behalf of the Pro- 
vince, that it was a mistake of law rather than 

i a mistake of faot. Mistake of law ordinarily 
means mistake as to existence or otherwise of 
any law on a relevant suhjeeb as well es mis- 
take as to what the law is. The difficulty, in- 
Yolved in this case, arises out of a discordant 
note, struck by the Govt of India, as to the 
oompetenoe of a Provincial Legislature or a 
Provincial Govt, either to legislate or to taka 
■any executive action having the purport as well 
as the effect of prohibiting inter-provinoial 
movement & transport of commercial goods, 
iuoluding livestock. In bolding a citizen guilty 
of any offience, the existence of menae tea in him 
.is fundamental. It is only when the mind is at 
fault,' that a man can be held guilty of an 
oflfence. It is fundamental, too, that whenever 
& wherever there is a mistake of fact on which 
j is founded a belief in good faith of fustidcation 
i by law of an act, the requisite state of mind 
■ that would make the author of the act guilty is 
I absent. Considered in this aspect, there is hardly 
: any difference between mistake of fact & mis- 
^ take of law, but it has been the policy of 
j criminal jurisprudence of civilised countries 
, that every individual shall be presumed to know 
; the law & shall be debarred from pleading 
^ignorance of law as an excuse. If the accused's 
plea in this case smouuted to plea of igno. 
ranee of the relevant Act & the relevant order, 
it must have been summarily ruled out as not 
auatainable in law; but the plea, before us, is 
that the mental state of the presumed knowledge 
of law of the alleged offendere is neutralised by 
what can be called a knowledge, imparted by 
an authoritative governmental source to the 
'Offeo|i that any law, prohibiting such movement 
di! traneport ox any executive action taken in 
4iiat behalf- by ^ provincial authorities either 
19S1 Oclssa/87 dt 88 


leg slative or oMierwiee, is beyond tiieir oom- 
potenoe. Tiia reil controversy reduces itself to 
this whebber tlie latter knowledge derived from 
the source, as it is. produces or If ads to ' mistake 
of faot or mistake of Jaw" within the inean- 
ieg of s 79 of the Code. If the latter, the con- 
tention, however much it may evoke sympathy 
in us for the accused, must fail, 

[all Mr. Saba's oontont-ion is that the know- 
ledge, imparted by the Government of India, 
is substantiaily to the etiejt that there is no law 
prohibiting the movement or the transiiorfc, in 
question. As such, it is contended, it is a ques- 
tion of fact. This contention leads one to think 
of an apt analogy. Suppose, for instance, the 
Official Gazette of Orissa published a list of 
temporary Acts, that have either exhausted or 
been repealed, A in the list, Orissa Act l [il of 
1947 A the order, published there under, are 
included ; later, however, this mistake was 
rectified in subsequent Cassette. A question ari. 
sea whether any offence in contravention of the 
Act can be said to have been committed during 
this interval. The only answer, that is admis- 
sible, is that no such ofi'ence can be said to 
have been committed. Pushing the analogy to 
its logical conoIiiaioQ in its application to the 
present case, it can, as well, be said, in favour 
of the accused, that they were given to under- 
stand that any law prohibiting movement or 
transport of livestock from Orissa to outside had 
lapsed & they had no reason either to disbelieve 
Or to discredit the source, from which it came 
nor hsd they any reason to doubt its authority. 
Under the oiroumstances, cm it be said that the 
mental state, under which one is capable of 
committing an offence, was in existence in the 
accused. I am fully alive to the counter conten- 
tion that the responsibility of the accused in 
such a case, is to ascertain the validity of the pro- 
vincial law & ia not to be led away by an offi- 
cial letter which cannot occupy the place of law. 
But I, on my part, should not fall in line with 
this oontention, particularly as the nature of 
the act, impugned, is not in itself either wrongful 
or unlawful. On the contrary, it is a lawful act 
until it is made unlawful. There are ciroum- 
stances which make out oases of exception to 
the general rule that ignorance is no excuse. If 
1 can understand any reason behind this excep- 
tion it is this that there may arise ciroumstances 
neutralising the presumption of knowledge of 
law in every individual. I shall here quote a 
passage from the judgment of Baggally L. J., 

(in a case of which the facts are somewhat dis- 
similar} in the case of Burns v. Nowell, (1880) 

0 Q. B. D, 444 at. p. 464 (49 L. J Q B. 468) ; 

’‘Before a oontlaiious act or proceeding notorigioally 
uolawfol, can be treated ae uolatvfal by reason of the 
pasiiog of an Aot of Parliameat by which it is in terms 
made so, reasonable time must be allowed for its dis** 
oontinuance; & though Igooranoe of the law may, ot 
itself, be do excuBo for the master of a vessel who may 
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ftct In contravention of it, euob ignorance may nevor^ 
theleas be taken into account when ttbeooraeenecesaary 
to consider the circumstances under which the actor 
proceeding alleged to be unlawful was continued, & 
when & how it was discontinue i, with a view to deter- 
mine whether a reasonable time bad elapsed without 
Us being dieoontinued,’' 

[ 22 ] I shall not be understood to use this de- 
oision, in view of the quoted paesage occurring 
iherein, as an apt preoedent, but, merely, as 
■bowing that in view of particular circumstances 
of a case, an exception, to the universally re- 
oognieed rule that ignorance of law is no excuse, 
may come into being. Next, I shall adverb to a 
passage in Mayne’s Law of India at pp. 136-137 
which, I think, is more pertinent to the ques. 
tion, thati at the moment, has engaged my 
attention : 

‘^Suppose, for instance, that an Act of Parliament 
was passed in England, applicable to India, which 
oame into operation as soon as the royal aBsent was 
given, & that an oSenOa against it was oommit'ed in 
India a week after it came into operation, before the 
Act could have arrived, or been promulgated in India; 
I do not think It could be oontended that the law was 
In force in India at the time the act was oommitied.'* 

[23] It is, however, settled that an error on 
mixed question of law Sc fact is treated as a 
mistake of fact. In this connexion, I shall quote 
the remarks of Biebop in his commentary on 
Criminal Law. Art. 376 : 

'* 60, in criminal jurisprudence, the guilt or 

the innooence of the prisoner dependB on the faot .... 
that he hooeetly believed it through his miaapprehen* 
■ioa of law.** 

In England, the view has unanimously been 
taken that if the accused is misled into the error 
of fact on account of an error of law, bis mistake 
■hall be treated as a mistake of faot rather than 
of law. (Vide R v. Reid, car. & M. 306 : {i74 
B. B. 619); B, v. Hall, 80. & P. 403). This sort of 
oonolusioQ to my mind appears to be more a 
matter of policy of criminal jurisprudence 
father than of strict logical deduction. 

[ 24 ] For the purpose of elucidation, I shall 
quote the five invaluable rules, laid down by 
18 Judges, in the case of R, v. Prince, (1683) 2 
oh. O. 164, which has been the guiding star in 
Elngland & elsewhere whenever the question of 
jnstihoatioB of an offence either due to mistake of 
faot or mistake of law has arisen ; 

“(i) That when an act is In itself plainly criminal, 
fe is more severely punishable if certain olroamstances 
oo-exlat, ignorance of the existence ofenoh oircumstanoss 
IS DO answer to a charge for the aggravated ofienoe. 

(ii) That whore an act Ib prima fade innocent 
proper, ooless certian circumstances oo-exist, then 
ignoranoe of such oiroumstancea is an answer to the 
charge. 

(ill) That the state of the deft*8 mind roust amount 
to absolute ignorance of the existence of the circum- 
itanoe which alters the character of the act, or to a 
belief in its non-existence. 

(iv) Where an act which fa in itself wrong ir, under 
[certain clroumBtanoea, ociminal, a person who does 
the wrong aot cannot set up as m defence that he waa 

Ignorant of the faets which tuned the wrong into a 
vclme. 


A. I.R; 

(v) Where a statute makes it penal to do an aetn 
under certain oircumatanceg, It is a'gueetfon upon th» 
wording & object of the particular statute, wkethar tbef 
respoDcibillty of ascertaining that the oiroamstanoesl 
ex'st is thrown upon the person who does the aot or§ 
not. In the former case his knowledge is iin[natedal.”| 

[26] The preaent act of movement & transport 
of livestock from one Province to another- 
comes within B. (ii) above being an aot which ia- 
prima facie innocent. It is made penal on acconot 
of certain oiroumstanceB co-existing, namely. th» 
prohibitory orders & laws passed by a Province.. 

Of course, I shall not be taken to be oonfasing 
questions of fact with questions of law, as in th» 
rule, no doubt, ‘the circumstances' referred toara^ 
in relation to “circumstances" relating to facts; 
but such oiroumstances will not be different in 
character in cases of circumstances of mixed 
question of law & (aot. Buie (ii) above must attract 
the application of B. (iii). Applying B. (iii) in. 
the present case, it may be argued with forofr 
that the faot of some public officers of Bengal 
canvassing the validity of Provincial laws on the; 
subject with the Govt, of India presupposes tho 
faot of the Provincial law & that their authorisa.. 
tion of the accused persons to come & transpoik 
cattle from this Province amounts to dying in 
the face of the Provincial law. The argnmenti. 
standing by itself, will, no doubt, commend- 
itself very strongly to me to the prejudice of tha 
accused; but beeping the gist of the law of 
general exception in mind, the bare possibility^ 
of the accused's innocence cannot be completely 
ruled out. In view of their misconception of 
law, they fell victim to a mistake of fact tbak 
the Provincial laws on the subject had lapsed.. 
Lapsing of a particular statutory law & order* 
must always be a question of fact. 

[26] Under the ciroumatancea of the present' 
case, however, the accused persona cannot be held 
“not guilty’*. The burden was on them tot: 
satisfy that the conditions that oould exoneratel 
them, existed at the time, when the offence vaeA 
committed. The only evidence, that is before^ 
us, is that on 2nd of June, they were in posees- 
sion of the letter of the Govt, of India. There is ' 
hardly any reason to believe that) the mental 
state of absolute ignorance, advocated in B, (iii) 
above, existed at the material time, namfly, at 
the time of the purchase, which itself constitutes^ 

& completes the offence as stated above. 

C 27 J In this view of the matter, however, th®* 
appellate order of acquittal must be set aside A 
the resps. must be convicted of the offenoe 
charged against them. In oonsideration of the- 
oircumstanceB, set out above, the punishment tO' | 
be infiioted mnst be of a nominal obaracterr f 
that is, eaob of them is sentenotd to pay a fine^* f 
of Be. 1 & in default to undergo B. l> of one- 
week each. 

[se] Mr. D. Sahu contended that the order of* 
conviction need not attract any sentence whak' | 
ever. In this connexion, he relied upon the ■as#' I 
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of Siiaram v. Emperor, a. i. r. (ii>) i9ii8 Nag. 
188 I (S9 Oc. L J. 506). With gctiit foapeot, I do 
not agroe with the view tiikea by the learned 
Judge, Hallifax, A, J. 0., iu that oise. To my 
mini, it is imperative tliat every oonviotioa of 
an offence ahall be followed by the prescribed 
puDtshmeat while, in oaaa no minimum ia pra- 
BOribad. to reduce it to something nominal is 
completely withio the disorobion of the Ct, In 
the ends of jnstioa, we shall also direct that the 
order of forfeiture of the oabtle, seized, to the 
Govt, of Orissa, should be sat aside it the sale- 
prooeeds, in deposit, must be made over to the 
resps. 

[99] The appeal is, therefore, allowed. 

[30] NRpasimtiam J, — I agree with my Lord 
the Chief Justice. 

V.B.B. Appeal allowed^ 


A. I. R, (38) 1951 Orissa 291 [C. N. 73.] 
Jagannadhadas and Panigrahi JJ. 

Rajkishor Mohantg another — Pltfs . — 

Applte, V. Banabehari Patnaih d other i 

Defts — Resps, 


A. F. A. D. No. 141 of 1945, D/- 8-8-1949, 


(a) Contract Act 11872), S. 29 -Contract void for 


uncertainty— Contract Act (1872), Ss. 4S & 49, 
Where a written oontraot for sale of land is eilent 
about the price Jk the time for perforooaQce, the coo* 
tract is not void for unoertaioty, if it ia one that can 
be made certain within the meaning of 8. 29, If on 
evidence it ia found that the p'artiea agreed to the 
payment of a reasonable & fair price & oomplete the 
oontraot within reasonable time the Ot, oan imply auoh 
terms in the contract & determine what ia reasonable 


price & what ia reasonable time. [Para 6] 

Anno ; Contract Act, 3. 29, N. 1; 3. 46. N. 1 ; 3. 49 

N. 1. 


(b) Civil P, C. (1908), S. 100 — Appreciation of 
evidence by trial Ct. 

The greatest weight shonld be attached to the trial 
Ct, 8 opinion because ha saw tk heard the witnesses. 
It is not open to aOt. of Appeal to eet aside the finding 
of a Ct. unless it appears unmistakably from tbs evi- 
dence that in reaching his coaolusions the trial Ot, has 
not taken proper advantage of having seen & heard 
the witnesses or has failed to appreciate the we'ght & 
bearing ot the circumstances admitted or proved. The 
appellate Ct la free to reverse his conclusions if the 
grounds given by him are unsatisfactory by reason ot 
material inconsistencies or inacourraciee oi if he has 
misdirected himself in law. [Para 4] 

Anno ; Civil P. 0., 3s. 100,101, N. 63. 

(c) Contract Act (1872), S, 31 — Contingent con- 

tract —Contract tor sale ol lease'hold In khasmahal 
^Contract mentioning that application for sanction 
tor transfer shall be presented to authorities indue 
course— Contract held not contingent upon such 
permission. [Para 7] 

Anno ; Oontraot Act, 9. 31, N 1. 

B. Mohapah'a d P, Miera~for Applts ; H, Moha- 
patra^for Resps. 

Panigrahi J. — This appeal arises out of a 
suit for Bpeoifio performanoe of a contrasl; to 
Boll a plot of homestead land bsaiing plot 
Mo, 1051 witbin Jemtnabandi 98 of Cuttack 
Khasamahal. Four annas share in the suit plot 
helonged to Baikrishna Mohanty, deft, a & the 


rest Iielongfld to npplt. 1, Rnjukiehor Molinnty, 
Deft, a also owned in his own right the adjdin- 
ing plot of land buaring No. 1062 within Jnmma- 
baiuli 97. Daft. 2 wanted to st 11 plot No. 1069 
applied to tlio Kbastimahal authorises for [i- r- 
missiOQ to sell. Among the ohjeotors ware 
deft. 1 (Dr. Banahohtu'i ratnaik), pitf. 2 (Snnbi- 
danaiida Mohanty) son of pltf. i suno other 
persons. The Khtiaamahal enquiry was posted 
to 6-4-1911 whoa cloft. 2 filed Ex. 6, uhich is a 
petn. of compromise alleged to have been arrived 
at between the parties. The main clauees of 
this oompromito are that pltf. 2, Sachidauanda 
should withdraw hia objection to the salo of 
plot NO, 1062 it allow deft. 1 to purcb-iso it from 
deft. 2 and that deft. 2 should sell to Sichi- 
dananda (pUf. a) hia four annas share in plot 
NO, 1062, It is Bi-id that deft. 2 went back upon 
this compromise ik sold plot No I05l to deft, l 
on 27 6-41 for a sum of Bs. 600, The pltfe. sued 
for epeoifio peiformaoce of the agreement for 
sale made by deft. 2 in favour of pltf. 2. 

[2] The learned Mu naif who tried the sirt 
decreed the suit in pltfs ' favour & held that 
the deft. 1 was not a Iona fide purchaser for 
value. On appeal to the Ct. of the Dist. J. by 
deft. 1 the judgmaot of the learned Munsif wag 
reversed on the ground that there was no com. 
plated contract on 5.4 1941 w'hich could be speoi. 
fioally enforced & that it was void for uncer- 
tainty ag there wa? no etipulation about the 
price to be paid. Specific performance of the 
contract was, therefore, refused. 

[3] In second appeal two oontentiens have 
been raised on behalf of the pltf. applts. firstly, 
that the lower appellate Ct. committed errors of 
record which vitiated i'.s judgment which cannot 
oons-quently be upheld; &, secondly that the 
price for the sale of the plot bad been settled 
prior to 6 4-19U the day on which Ex. 5 was 
actually drafted ik that even otherwise ihe Ct. 
can imply a term in the contract to the effect 
that a reasonable price should be paid. 

[4] The pltfs ’cBse is that tbe preliminary 
negotiations for a oompromiie were started on 
tbe 27tb or 28th March 1S41 at tbe house of Sri 
Biohitrananda Mohanty, viz., D.w. 3 who is tbe 
father-in-law cf deft. 2 A: that the price was 
settled at that time Pltf, 2 who was then at 
Jaipur was intimated of the agreement & was 
asked to oonfirm tbe same. Pltf. 2 it is siid 
came to Cuttack on the 5tb April & confirmed 
the same. The pUf, relied upon the evidence of 
P. W. 5 a clerk of Sri Biohitrananda Mohanty. 
Tbe appellate Ct, rejeoted this witness’s evidence 
on the ground that the evidence did not disclose 
that he was an eye-witcees to the discussi: b 
said to have taken place on 27th A 28th of March. 
The witness clearly stated that the compromise 
petn. was drafted 7 or 8 days after the compro- 
miae talk took place A that he was present when 
Ex. 6 was drafted. From this statement made 
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in cross exa,mination tbs learned Diet. J. inferred 
that tne witness was not present at the compro. 
mise talk which took place 7 or 8 days before 
the petn. was actually drafted & observed : 

“He has nowhere stated affirmatively that he was 
present when the prelimmary negotiation for compro- 
mise took place.'* 

The witness sdd in the course of his chie^ 
examination that the consideration was fixed at 
Bs. 600 or a- little more than that & that it was 
settled at tbe house of Bichitrananda Babu &, 
that be was present there at the time. The wit- 
ness was positive that he was present at the 
meeting where tbe compromise was settled it 
in Cross examination he stated that this talk 
took place 7 or S days before Bx. 5 was drafted. 
In cross-examination be was Bpecifically asked 
about his p-esenee on the day Ex. 5 was drafted 
& be answered accordingly. It should be re- 
membered that in cross-examination a witness 
answers only such questions as are put to him 
I't a logical sequence of events cannot bs expect- 
ed in his narrative. The learned Dist. J. refused 
to attach any weight to the evidence of the first 
pltf. on the ground that ''his past record as a 
dismissed clerk of the civil Gt. does not add to 
bis reputation.” There is also the evidence of 
p. w. 6 who corroborates the pltf’s version that 
R3. 500 had been settled as the consideration for 
the sale for sometime prior to 6-4 4i but his 
evidence was not accepted by tbe learned Dist. 
J. on the ground that he is a typist in the civil 
Ct. & that as the pltf. is also a clerk in the civil 
Ct. his evidence was that of a biased witness 
The learned Dist. J. also relied wholly on the 
evidence of B w. 3 (father. in law of deft 2) 
according to whom there was no talk of any 
sale price when Es, 5 was drafted. From this 
statement the lower appellate Gt. drew the in- 
ference that there could not have bean earlier 
negotiation or settlement of tbe price as D. W.*3 
was silent on tbe point. In accepting tbe evi. 
dence of d. W. 3 in its entirety the lower Ot. 
was very much influenced by the fact that deft, 

2 was a pro forma deft, only k that he was 
not interested in deft. 1. This is another error 
of record which has been pointed cut to us. Deft, 

2 was examined as D. w. 2 & admitted in bis 
depDsition: "My brother Gourkcishaa is related 
to Dr. Patnaik*’. It is also clear that deft. 2 
chose on the advice of his father-in-law to re- 
main ex parte in the suit but that surprisingly 
enough be appeared on the day of trial to be 
examined on behalf of deft, i although be was 
not summoned to appear & that be went to Ot. 
on hia own admission "at the request cf 'Dr. 
Patanaik”. It is obvious from this evidence that 
throughout the negotiations & the trial of i the 
suit he was acting according io the mstractiODB 
of his father-in-laWi D. W. 3, The learned Dist, 

J B observation that D, w. 3 is a disinterested 
witness therefore leaves me unconvinced. The 


A. 1. R. 

learned Munsif who bad the opportunity of see. " 
ing these witnesses has, in a minute analysis of 
their evidence, accepted the evidence of the pltf. 
as being the more probable & consistent with 
the proved facts of the case. In doing so he ob- 
served : 

‘Tn cases like these, where the diSerence ia on a 
vitral point it is safe to see whioh story iBts in with 
tbe admitted facts of tbe case.*' 

I am in entire agreement with this observation 
It is, therefore, not open to aCt. of Appeal to sei 
aside tbe finding of a trial Ct. unless it appears, 
unmistakably from the evidence thali in reaoh-i 
ing his conclusions the trial Gt. has not proper 
advantage of having seen & heard the witnessef 
or has failed to appreciate the weight & bearing 
of the circumstances admitted or proved. Thtf 
appellate Ct. is free to reverse his conclusions iff 
the grounds given by him are unsatisfactory byl 
reason of material inconeistenoieB or inaccnra' 
cies or if he has misdirected himself in law. 7he 
greatest weight should be attached tohisopinion 
because he saw & heard tbe witnesses As was 
observed by Lord Shaw in Glarke v. Edinburgh 
District Tramway Co., Ltdt 1919 S. 0. (h. li.) 

35, it is the duty of an appellate Ct. tc put him- 
self the question: 

“Am 1 — who sit here withoat those advaotegMi 
sometimes broad & sometimes subtle, whioh are the 
privileges of the Judge who heard & tried the oase— * 
in a positioD, not having those privileges, to come to a 
clear oonclusion that the Judge who bad them was 
plainly wrong? IE I cannot be satisfied iomyown 
mind that the Judge with those privileges was plainly 
wrong, then it appears to me to be my duty to defer 
to hia judgment.** 

The privileges pointed out by Lord Shaw in- 
volve more than questions of credibility. He 
said: 

“Witnesses without oousoloua bias towards ft oon- 
olusion may have, in their demeanour, in their 
manner, In their hesitation, in the nuance of their ex- 
presBion, in even the turns of tbe eye-lid left an 
impression upon the man who saw & hoard them 
which can never be reproduced in the printed page," 

See also Watt v, Thomas t (1947) A. 0. 484: 
(1347-1 ALL. E. B. C82). That tbis 18 also tbs 
law in India has been repeatedly laid down by 
the Judicial Committee whose latest pronounce- 
ment on the subject is to be found in Veara- 
swami v, Naryya (1949) (l) M. L. J. 97 (A.LB. j 

(361 1949 1*, 0. 32). It is impossible that the ap- | 

pellate Ot, should take upon itself to sayi by J 
simply reading printed & written evidenoei | 
which is right when it had not that deoisivfl | 
vantage of hearing verbal evidence & seeing 
witnesses whioh the Judge had who had to de- 
termine quesitons of fact & to determine which J 
story to believe. I am, therefore, uoable to *6**® ] 

with the finding of the learned Dist. J* & woiud 
unhesitatingly acoept this appeal & restore thn 
judgment of the Munsif. 

[6] But the applts stand on even 
ground aa the deoiaion of the pointo 
raised at the Bar must be in their favour, I wb 
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obliged to my learned brother who pointed out 
during argumenta that on the findings rooorded 
by the learned Diet. J,, there arises 'an implied 
term in the oonttact that a fair & reasonable 
price was stipulated to be paid. Wo have heard 
Oounoil for both sides at great leogih ^ have 
Gome to the oonoluaion that this contention 
must be upheld, A contract can only be implied 
when it is obvious that the parties must have 
intended it- The rule is that the Gt. has no 
right to imply in a written contract any stipu- 
lation unless, on considering the terms of the 
contract in a reasonable manner, the implica- 
tion necessarily arises, that the parties must 
have intended that the suggested stipulation 
should exist (Hamlyan Co. y.Woodi£ Co) 
(1891) 2 Q. B. 488: (60 B. J. Q B. 734).) It is not 
enough to say that it would be a reasonable 
thing to make such an implioation. The princi. 
pie was laid down by Bowen L. J. in The 
Moorcockt (1889) 14 P, D. 64 (60 L. T. 654) as 
follows; 

"Ad implied warranty, or, as it is oalled a covenant 
in law, as distinct from an express contract or express 
warranty, really is, in all cases, founded on the pre- 
sumed intention of the parties & upon reason. The 
implication which the law draws from what must 
obviously have been the intention of the parties, the 
law draws with the object of giving efiQoaoy to the 
transaction & preventing euoh failure of consideration 
as oannothave been within the contemplation of either 
aide.** 

The law, therefore, raises an implication from 
the presumed intention of the parties with the 
object of giving to the transaction Euoh efScacy 
as both parties must have intended that at 
all events it should have. The stipulation that 
we are asked to imply in this case is whether 
the parties agreed to a reasonable price being 
paid. It is contended that no question of price 
was at all mooted on G-4-1941 at the residence 
of D. W. 3 either it had alieady been settled, as 
the learned Munaif held, or because, having re- 
gard to the relationship of the parties, the parties 
tacitly understood that whatever price was con- 
sidered reasonable would be paid as considera- 
tion money, It is, therefore, contended & pressed 
on us that the Ct. should import a term into 
the oontraob that a reasonable & fair price was 
intended to be paid, in order to give effect to tbe 
contract. As.a oorrollary to this proposition it is 
also urged that a contraot which is otherwise 
good but omits to mention some term explicitly, 
does not become void or uncertain foe that rea- 
son if the uncertainty can otherwise be made 
certain id cerium €8t quod cerium, reddi potest. 
There may be difficulties in arriving at wbat is 
a reasonable price, but as was observed by tbe 
Judicial Oommittce in New Sirlhoom Coal Co., 
Ltd. V. Baiaram, 7 l a. 107: (50al. 932 p. O ) these 
ate difficulties which the Gt. is bound to over- 
come. It has uniformly been tbe law in . Eng- 
land that where the act to bedone is not purely 
IieleOQal & can be supplied without tbe inter. 


vontion of tho mind & aot of tho party a Ct. 
can intervene it substitute a reasonable it fair 
valuation into tbe contract. Two principles are 
well settled, viz.t (l) where tbe parties have 
prescribed a mode in which tie value is (o ba 
assort aired by rofereoee to an umpire or nomi- 
nated arbitrators, it is the valuation of tho 
arbitrators, that will give efficacy to the con- 
tract it (a) where the agreement is to sell at a 
fair valuation the Ct. can adopt means adapted 
to the purpose, The Ct. never proposes to bind 
a person to any agreement except that which he 
has made, but sometimes holds tbe agreement 
which it executes & that which he Las made to 
be substantially the same: Milnes v, Qery (l£07) 
14 Ves, 400: (33 E. R. 674). Where tbe term, 
however, appears to be non. essential as w’ns the 
case in Gourlay v. The Duke of Somerset 
(1815) 19. Vfs, 429: (34 E. R. 676) but stipulates 
that the conditions of the leases shall be settled 
“ as shall be judged proper by one J. G.", it was 
held that tbe Agency of J. G. was not of the 
essence of the contract. Where the Ct. finds that 
the agreement is binding & concluded, it does 
not require foreign aid to carry the details into 
execution. Our attention was invited to Secre. 
tary of 6’tata v. Volkart Brothers^ 50 Mad. 595: 
(A. I. R. (14) 1927 Mad. 513) where the sbipula- 
tion in the contract was that the settled lease 
might be renewed for a further term of 99 years 
“upon such conditions as may be judged reason, 
able”. VenUatasubbarao J. observed in this case 
that it is an ordinary fanotion of the Ct. to 
decide what is reasonable k that questions such 
as what is reasonable care & what is reasonable 
enquiry are questions which the Ct. is often 
invited to decide; 

“I 6nd no difficulty in regard to a contract which 
leaves tbe parties to fix a reasonable rent. If they will 
not agree upon a reasonable rent then tbe Ct, will inter- 
vene & fix it.’* 

In Harichand v. Qovind^ 50 l. A, 26: (A. I. R. 
(lo) 1923 p. 0. 47), the contract provided for 
the preparation of a contract by a Vakil, & it 
was urged that there was no concluded contract 
until tbe Vakil bad prepared it. The Judicial 
Committee held that the question whether the 
agreement is a completed bargain or is merely 
a pcovisional agreement depends upon tbe 
intention of the parties as dedueible from the 
language used by the parties when the negotia- 
tions took a concrete shape, k concurred in the 
view of the H. G. that the ati[,ulatioQ to have a 
contract prepared by a Vakil was not a condi- 
tion to which the bargain was subject, but that 
it was one of tbe terms of the contract. We 
have no doubt in our mind, k it is not disputed 
by the resp. that the Ex. 5 records the tettle- 
ment of a dispute between pltf. 3, on the one 
hand & debts, l & 2 on tbe other with regard to 
tbe sale of plots nos. 1051 k 1052 by which the 
pltf. withdrew his objection to the eale of plot 
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No. 1052 to deft, 1 it agreed to purchase plot 
NO. 1051. The deftg. having had the beneht of 
the contract in reapeot of plot no. 1052 cannot 
be allowed to escape from the subsidiary con- 
tract to sell plot NO. 1061 ou the ground of 
difficulty as to valuation. For a similar case gee 
Dmham v. Bradford, (l877) 5 oh. 519. 


fe] Having regard to the antecedent negotia. 
tions the 6nal draft prepared by D. w, 3 the 
relationship between the parties & the subse- 
quent conduct of deft 2 in closing the bargain 
with deft. 1 six weeks after the contract, no 
doubt is left in my mind that the intention of 
the parties was that plot No. 1051 should be sold 
to pltf. 2, either at a price already settled accor- 
ding to the pltf. or at a price to bo settled by 
the parties, as is now suggested by the deft, at 
a future date. If the parties have not been able 
to come to a settlement with regard to the price, 
the Cfc, is not helpless & is bound to fix a price* 
This, in our opinion, is only a subsidiary matter 
& does not affect the enforceability of the con. 
tract to Sell, lljven in a case where there is no 
intention to make a complete contract at the 
time of making it. the Ct. will enforce it if the 
oiroumsfcances so justify —See Thomas v. Derr. 
twjji. (1937) IKeen 729: (6 L.J. {N. S.) Ch. 25). Tbe 
Ct. is bound to carry into effect a contract 
framed in general terms where the law will 
supply the details. If such an inference that the 
parties must have intended the stipulation in 
question is legitimate & the Cfc. is neoesaacily 
driven to that conclusion, it must be implied in 
the contract — See Fry on Speoifio Performance, 

6 th Edn., para. 378: 

"The material term may well be auppUed by oona- 
truction or inlerenoe where the airoumatauoes justify it. 

L * ° “*** legitimately aaoertainahle, the 

oootraot is obviously inoapable of enforoemant," 

Tbe question, therefore, is whether such is the 
case here. I am considerably assisted in coming 

^ this case by the decision of 

the Ct. of Appeal in FolUy v. Olassique Coaches 
Ltd., (1934) 2 K. B l: (103 Xj. J. K. B. 650). In 
this case the pltf. sold apiece of land to the deft, 
who, in turn, agreed to purchasa from the pltf. 
all the petrol required by him for running his 
usinesg at a price to be agreed between the 
V&vUes in writing & from time to time.’* It was 
held by the Ct. of Appeal, cigtirguUhing an 
earlier decision of the House of Lords in May 
& Butcher v. The King, (1934) 2 K. B. I7n: 
(103 L. j. K. B. 556n) & following Hillas £ Co. 

V. At cos, Lid X ^ later decision of the House of 
Lords reported in (1982) 147 L. T. 603, that a 
term must be implied in the agreement that the 
petrol supplied by the pltf. should be of reason- 
able quality & sold at a reasonable price. Lord 
lewart L. 0. J., who delivered the judgment 
in the trial Cfc, held that as the parties intended 
to make a binding contract & thought that they 
done so, that was a oiroumstance whioh* 


according to the judgment in Billas Co, t. 
Areas Ltd., (1932-147 L. T. 603) ought to be 
taken into consideration in deciding whether 
there is a concluded ocntract or not. If nothing 
had been said or if the parties had failed to 
agree on the price of the petrol, the law would 
imply that a reasonable price should be paid. In 
Htllas k Go. V. Arcos Ltd., (1932-147 L. T. 
603) the House of Lords held that if the parties 
believed that they had a contract, the Ot. would 
imply a term in the contract that a reasonable 
price shall be paid. The old maxim that the 
document should, if possible, be so interpreted 
as to operate rather than be inefficient — utres 
magis valeat quam pereat — should apply. In 
Ex. 6 no price was fixed for either of the plots 
agreed to be sold by deft, 3. Nonetheless the 
parties had no doubt as to what they were bar- 
gaining for & intended that it should be a good 
& binding contract. My construction of the 
document, therefore, is that they etipnlated for] 
a fair & reasonable price. Having regard 
sum of Bs. 600 actually paid by deft. ^ 
weeks after the contract for the purchase of the 
suit plot & the price paid by him for the adjoin- 
ing plot, I am satisfied that Rs. 500 represents 
the true value of the plot in dispute. The applts. 
are, therefore, entitled to succeed & the judgment 
under appeal should be reversed. 

[ 7 ] Another contention that was raised by 
the reaps, is that the contract is void for unoer 
tainty & is incapable of specific performance as 
the permission of the Ehasmabal authorities 
sanofioning transfer has not been obtained. 
Reliance was pUt^d by Mr. H. Mohapatra 
QouDsel for the reaps, on the expression in Ex, 6 
“foe which separate appln. for permission shall 
be presented in due coarse'* & it was argued 
that this was a condition precedent to the con- 
tract coming info force. The language used does 
not warrant this inferencet viz., that the con-l 
tract was of the class known as contingent con- 1 
tracts which come into force only on the 
happening of a certain event. It was suggested 
that tbe failure to obtain sanction would in- 
validate the alienation as the lease under which 
deft, holds lauds from the Ebasmahal prohibits 
an alienation withont Buob prior sanction. One 
attention was drawn to the form of the lease 
printed in the Khasmahal Manual. The provi- 
aions of this lease ley down that no alienation 
of Khasmahal shall be made except with the 
sanction of the district authorities & that any 
alienation is made the District Oolleotor has the 
option to terminate the lease & take possession 
of the land or levy a penalty. On a plain read-' 
ing of the provisions of the lease deed we ate 
satisfied that there is no legal bar to the aliena- 
tion Bo as to render an alienation void ab initio. 

It is admitted that the Collector has not taken 
any steps to eieot deft. 1 although eight yean 
have expired. The alienation is, thereforai valid 
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until terminated by the OoUeotor. Thia cod ton - 
iion ia accord ingly ovorrulod. 

[8] In the result this appeal succeeds, the 
jadgtneut of the learned Dist. J. is set aaitie it 
that of the Munsif restored. The npplts. \yill 
have their coats throughout. Period for execu- 
tion is three mouths from to-day as proposed 
•by my learned brother. 

[9] Das J. — I agree with my learned brother 
that the appeal sbmld bo allowed that the 
decree of tha Monsif should bo restored. The 
learned Dist. J. disagreeing with the Munsif 
Idas found as a fact that there was no oompleted 
<<30ntraQt between tha parties. The only reason 
for his so holdiog is that in his view the price 
was not fixed nor the time when ths Kubala 
was to be executed. The question before us is 
•that accepting his view on the facts, namely, 
'that the price had not been fixed the time for 
execution of tha Katala had not baeu speciSel, 
does it follow on the evidence which he has 
Hooepted, that there is no completed contract. 
The attention of the learned Judge has not 
been drawn to the principle that there can be 
■A binding contract without fixation of the price. 
A contract may fix the mao net in whicn the 
price is to be determined or it may stipulate 
•for a fair price being fixed & it is nevertheless 
•binding, though the price is not epeoifioally as- 
oertained in the contract itself. (iSis Fry on 
■Specific Performance, p. 165, 6tb Ein.) Of 
<JOut 80 it is not within the province of a Ofc. to 
make a contract for the parties. If the parties 
have no consensus ad idtm with reference to 
■any essential term of the contract, then there 
is no binding contract at all. But if the parties, 
having agreed that there should be a binding 
•engagement between them for sale & purchase, 
vrhioh is definite in every other respect relegate 
the question of price to a sasondary position & 
if they agree to this extent, namely, that the 
eale scall be at a reasonable price, such a oon- 
'traot ia valid & binding since the reasonableness 
K)f tha price is one that can be determined by 
the Ot. if the parties themselves do not ulti- 
'imately agree about it. Under s 39, Oontraot 
Act, it is only agreements the meaning of 
'Which is not certain or is not capable of being 
made certain that are void. A contract to sell 
-«t a reasonable price is one that can be made 
attain within the meaning of this section, that 
ia by fixation of the price by the Ot. on the 
-standard of reELsonableness in case the parties 
<lo not ultimately agree. This principle has 
been laid down by the House of liords in 
SiUas d Go., V. Areas, Ltd. fl932) 147 L. T. 
£03 followed in F alley v, Glassique Goaohes 
Ltd., (1934).3 E. B. 1 : (103 L. J. E. B. 650). 
Also (1941) A. G. S61. This last ease shows 
where the line is to be drawn. As observed by 
Cioid Wright at p. 373 of (1941) A. 0. 361 : 


Orlsaa 295 

“rho ot, Gould Dot indood rnnko a contract for the 
partio^ or outaido tlio word^ thoy had used, oioopt 
in to far as thoro wero apijropriato impUualioiitj of law, 
aa for in^tanoo, tbo iuipticiitiona of what wna juBl 
roasonahlo, wboro the contraolual intontioo was oloar, 
but the oontraot waa ailent in some detail wUioh tbo 
Ct. oould tbua till in.'* 

Tt is also well-SGttl(‘d that such a liinding oon- 
traot for sale at a fair price is capable of epeoU 
fio perfotmancG. (Bee Secy, of Stuis v. Volkari 
Bros, 60 Mad. 696 : (A. I. H. ( 14 ) 1927 Mod. 619).) 
Similar oonsidorations apply to the non-fixing 
of the time of performance. 

[lOl The question, therefore, in thie case is 
whether on the evidence as accepted by the 
lower appellate Ot., a reasonable inference can 
be drawn as a fact that the parties agreed 
finally between themselves (hat there should be 
a sale that, at a rr^asonable price or at least 
whether such a term 'for sale at a reasonable 
price” can be implied aa a matter of law. For 
this purpose it is enough to notice the following 
undisputed facts : 

[11] On the appln. filed by deft. 2 on fiO-l- 
1941 Ex. II, before the Khasmahal OflScec for 
permission to sell the plot no. 1063. pltf. 1 & 
deft. 1 had both filed objection petna. Exs. li & 
VI. Thereafter deft. S filed a petn., Ex. IV aa 
an amendment to ex. il whereundec ha inti- 
mated his willingaess to sell the land to deft.l. 
Subsequent to it on 17.3.1941, deft. 2 filed an- 
other petn. I Ex. Ill in supersession of his pre- 
vious applns. Exs. II & Iv, whereby he requested 
the Ehaamahal Officer for permission to sell - 
plot NO. 1053 to pltf, 2 for a consideration of 
Bs. 400. This was the last petn. of the vendor, 
deft. 3, pending on the date ot Ex. V, There 
were thus two competitors for the plot NO. 1058 
belonging to deft. 2, namely, deft. 1 & pltf. 3 & 
the latest preference indicated by the vendor' 
deft. 2 was in favour of pltf. 2. Than a settle- 
ment was brought about. D. W, S, the father- 
in-law of deft. 3 who is a lawyer & whose evi- 
dence has been totally accepted by the learned 
appellate .Judge says as follows in his evidence: 

“Ex. V waa writtea in acoordaace with the terma of 
my deoiaion which waa made in the presence of Bai- 
krishaa Babu {D-2), Bajkishare (P 1), Bonu Babu(D-l), 
None else wfts preient. The parties tacitly agreed to 
terms. This decision was made between 7 & 8 P. M. on 
6-4-L942, The fixing of coDsideratlon was then not 
deemed to be' necessary.” 

Ex. V itself states ag follows : 

"The peter, ia the owner in possession ot plot Noi. 
1051, 1052 in Monza Bamgarh Samil Hasnabad Jama- 
band! No. 97." 

[I2l On the petnr’s appln, for permission to 
transfer the property to the objectors, namely, 
Dr. Banbehati Patnaik & S. N. Mohanty, put- 
ting their objeetions, have alternatively pressed 
their claims. Both of them happen to be the 
petnr’s friend. Under the ciroumstanoea the 
petnr. has settled in their presence to the effect 
that Dr. Banbehati Patnaik will purchase the 
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disputed plot (no. 1052) which is cDnfciguoua to 
bis land. The olijector S, N. Mohanty will puc- 
chase the other plot adjacent to the disputed 
plot on its south belonging to the petnr, & his 
brothers, ‘for which a separate appln. for par. 
mission will be presented in due course.” 

fl3] This ia obviously a tripartite arrange, 
ment under which out of the two plots belong- 
ing to defc, 2, plot No. 1052 was to be purchased 
by deft. 1, & pltf, 2 was to give up hia claim 
to it & purchase plot No. 1061. It is as a result 
of this arrangement {vide the order of the 
Kbasmahal Officer dated 6.4-1941, marked as 
Ex. 1) that the permission for sale in favour of 
deft, 1 was granted. Deft. 1 who has had the 
advantage of this compromise cannot now be 
heard to say that there was no binding con- 
tract for sale of plot No. 1062 to plbf-2. Even 
otherwise, the intention of the parties is quite 
clear that there was a binding contract for the 
sale of plot NO. 1051 as a result of which pltf. 2 
did not any further pursue his objection to the 
sale of plot NO. 1052 in favour of deft-l. It is 
obvious that the parties intended that the tripar- 
tite arrangement would be binding between them- 
selves notwithstanding that the price was nob 
settled for sale of plot no. ]051. In the oircum- 
stances it is proper to infer as a fact that the 
parties agreed that the sale should be for a rea- 
sonable price; or at any rate, the law will imply 
such a term in order to give eflfect to the true 
intention of the parlies that there should be a 
binding contract for the sale. It has bsen urged 
that the evidence of D.w. 3 itself shows that on 
6-4-41 there was absolutely no talk about the 
consideration. But this does not negative the 
implication that the partieshave agreed that the 
sale should be for a fair price. Unless it positi- 
vely appears that the parties deliberately left 
the question of price for further agreement 
between themselves & contemplated that only 
on such agreement being reached the contract 
was to be treated as binding, there is nothing in 
law to prevent a Ot. implying a term that the 
sale must be for a reasonable price in order to 
give effect to the main intention of the parties 
which it finds, namely, that there ia to be a 
binding arrangement between them for sale of 
the specified item of land* It is just in such 
situations that the principle in Stllas d Co, 
V. Arcos, Ltd, (1932) 147 L.T. p. 603 applies, viz. 
that where the contractual intention ia clear the 
Ct, will fill details by appropriate impHcatiou 
to give effect to the intention. As pointed out 
by my learned brother there ia no dispute in 
this case that the sum of Ba. 500 is a reasonable 
price. It is also clear that tbe sale to deft, was 
before the expiry of any reasonable time. It 
must, therefore, be held that there is a binding 
contract between the parties to sell the plot for 

Bs, 600 & that the same can be specifically en- 
forced. 


[14] My learned brother has reached the aame- 
00 c elusion. In this view of the facta & tbe evU 
den 30, there was an agreement about the quan. 
turn of tbe price also between the parties by tbfr^ 
date of Ex. V & tbe conclusion of the learned' 
appellate Judge negativing this & differing fwm. 
that of the trial Cb. was unwarranted. I do not,, 
however, feel my Eel f free to disregard the esfci. 
mate of the evidence on this matter, which the* 
learned appellate Judge has found, sitting as we^ 
do in second appeal, I would also like to reserve' 
my views as to the limitation under which the; 
first appellate Ot. esn disregard the estimate of 
the evidence found by the trial Ot, while I agree 
that considerable weight is to be attached to the 
view of the trial Ct, on the evidence. 

[15] The further question that has been urged' 
by the resp. the point on which the learned 
Disb. J. also has negatived the pUf*s. claim ia 
that inasmuch as Ex. v shows that the permia- 
slc*n of the Kbasmahal Officer is to be obt&inGdl 
before the sale-deed is to be executed, the ffi)n> 
tract is a contingent one & that, tbereforei there 
can bs no specific performance. 1 agree with my 
learned brother that on a construction of Bx. V,. 
the contract cannot be treated as a contingent 
one. The contract undoubtedly oontemplatea an. 
appln. to be made to the Kbasmahal Officer but 
the obligation under the contract is not madfr 
dependant on the obtaining of the permission & 
it rather assumes that the permission is a matter 
of course. It may be that if the Kbaamahid 
Officer does not ultimately grant the permiBsimn 
the sale may become infiuctuous. But that is a 
matter on which if the pUfs. are prepared ta 
take the risk neither the first nor the second 
deft, can have any reason to demur. Deft, him- 
self admittedly had taken the aale.deed witbonfc 
obtaining the permission of the Ehasmahal 
Officer he cannot complain if the pltfs. ara 
equally prepared to take the chance. 

[16] It has been urged that the properiy 
itself is a lease hold from tbe Kbasmahal autho* 
rities in favour of deft. 2 & that under terms of 
such lease the lease-hold is not transferable & 
that therefore the Court will not direct the exe- 
oution of the sale-deed which is invalid in latr 
& conveys no title. This argument would bo 
sound if it is correct to say that on transfer tho’ 
vendee gets no kind of interest or title. This, 
however, does not appear to be the position. Th®- 
particular lease under which the suit poperty 
has been held by deft, fi has not been exhibited 
& is not on record. But the form for the leas® 
of the town Ehasmahal pro^rty (the suit pro- 
perty is a piece of building site in Cuttack town)' 
is given in Appen. “a** to the Bihar & Orissa. 

Govt. Estates Manual which states as follows : 

"No. 2. Except with tbe ptevioas eanotion of th® 
Co] lector in writing & on payment of a fee, the leflM® 
shall not tranafer, assign, subjet or part with tbe pos** 
session of the said demised land or premises or any ; 
part thereof. 
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No. 10. On breaoh ot any ot tbn ooQH^itiona aforoeaid, 
tbo OoUeotOE may re*enter upon tho said demised pre- 
mises & may determine tho lease. 

No, 1ft. In the event of any btenoh or infringement 
of the conditions aforesaid the lessee shall be liable to 
a fine etc." 

[IT] It 13 olear from the above terms taken 
together that while no doubt the lease cannot be 
transferred without the permission of the Collec- 
tor, the lease is not ipso faoto determined by 
the transfer without permission. The trauBfoe 
only renders tho lease liable to forfeiture k the 
lease is determined only by the exeroise of the 
power to re-enter. It, therefore, follows that even 
after the transfer & until the re-ontery ia made 
there is still a subsisting though defeasible into, 
rest in the leasehold. There is no reason why 
that defeasible interest cannot be the subject, 
matter of a sale. I oan, therefore, see no objec- 
tion to the decree for apsoiho petformaDce being 
granted in this case on the ground ihat the 
leasehold is not transferable without the per- 
mission of the Khasmabal authorities. Of course 
the actual sale deed executed by deft. 2 either 
in favour of deft, i or in favour of pltf. 2 can- 
not by itself fetter the discretion of the Khas- 
mahal authorities though it will undoubtedly 
form a legitimate circumstance for their con- 
sideration. 

[18] It, therefore, follows that the appeal must 
be allowed with costs throughout. The decree 
for Bpeoido performance to be passed afresh by 
this Ot. on the lines of the decree of the trial 
Ot. will provide for a period of three months 
from the date of the decree for the execution of 
the sale- deed. 

B.G.D, Appeal allowed. 

A. I. R. (38) 1951 Orissa 297 [C. N. 73.] 
Rat 0. J. & Nabasimham J, 

The King v. S. N. Singh Bai — Accused 

— Beap. 

Government Appeal No. 6 of 1948, D/- 23-8-1949. 

« (a) Penal Code (1860), S, 161 — Bribe giver 
whether accomplice — Evidence Act (1872), Ss 114, 
133. 

The very fundamental diatinotion that goes to the 
root ot the matter ie that an acoomplioe la one who 
was a partioipant of the second degree or abettor in 
(he matter of commission of the crime & did not ex- 
tend any aid to the prosecution for its discovery till 
after its commission. In tbe case of a bribe giver, ha 
is an BCQomplioe only when he gives it with the inten- 
tion of gaining some undue official favour, but not one 
who gives it in order to aid the detection of a crime. 
He has not tbe necessary mens rea, [Para 12J 

Anno. Penal Code, S. 161 N. 11 ; Evidence Act 
S. 114 N S; 3 133 N 2. 

* (b) Evidence Act (1872), S. 114 — Accomplice 
& spy witness — Corroboration — Evidence Act 

(1872), S. 133, . , , 

The evidenoe ot a spy does not stand m need oi 
oonoboratioo either as a principle of law or aa a 
londamental rule of practice neoeesaty for safe admi- 
nistration of justice. It is always for the Judge of fact 
In each particular case to decide whether it is safe to 
j|ely & act upon a decoy witness. Each case depends 


upon its own merits. This much lia'* to bo bornn in 
mind, that ho has ontorod into a design with tho pollon 
tj entnip the prisoner it: ns suob hia partiality fur tlio 
prosecution is a factor wliloh oan hardly bo ii'iuned. 
Tho obaractor, positiou in life tt social standing of ilio 
witnotfs would go a great way in helping tho.fmJgo to 
appceoiate hia evidenoe, [I’ara 14] 

Per J, — (Quesro) Whether a person 

who after associating himself with the aoonsed for 
Eome time in oriminal doslRH, baa sub?cf]|neot]y for 
some reason or other turned against him .'i: gave in- 
formation to tho authorifiif'9 acted aa “^py” to 
entrap the accused, is a “spy” or an acoomplioe. 

[Para 16] 

Anno. Evidence Act, S. IM N 2; S, 133 N 2 .t 6. 

(c) Penal Code (1860), S. 161 — Evidence — The 
mere handing over the notes will not adequately 
prove that they were paid as bribe — Prosecution 
either fails or succeeds accord iug as it is proved 
that the notes were paid as bribe or not — Evidence 
Act (1872), S. 3, [Para 7] 

Anno. Poniil Code, S. 161 N. 12; Evidence Act.S. 

N 5. 

0. B. Mohaniit for .4. G. — for K%nj', P. C, 

Chatter for Besp, 

Ray C. J. — This is an ftppeil by tho State 
against an order of acquittal n a bribery ca38. 
Tto resp., S. N. Singh Hay, the accused, wag 
the Station Master of Meramundeli Ely. Station 
(B. N, Rly.) on 2-2-1947, tbe date of oocurrence. 
The informant, P. \V. 3 (Waiz Mohammad) is 
an agent of Khan Sahib Muhammad Khan, a 
merobant dealing in timbem .v; Keadu leaves 
with headquattera at Sambalpur, The agent 
had hia headquarters at Angul. P. W. 4, 
Luxmidhar Salm, is another agent of Khan 
Sahib, stationed at Meramundeli Rly. Station, 
who owes aubordinatioD to Waiz Mohammad, 
The latter supplies money to the former foe 
loadiiag k unloading espeuees of the goods. 
Luxmidhar keeps accounts separately relating 
to tranaactions in timber Ex. 10, k transactions 
relating to Kenda leaves, Ex. lO fl). It is said 
by both of them that the accused Station Maa’et 
was in the habit of denaanding k receiving bribe 
@ R0. 20 for indent k supply of one rly. wagon 
for conBigement of the aforesaid goods. 

[2] On 28-1-1947, P. w. 3 filed a pefcn. of 
complaint before tbe Police Inspector of Delhi 
Special Police Establishment Branch (Govt, of 
India), Orissa, Sri A. N. Nayak (p. w.-i), com. 
plaining against the conduct of the Station 
Master k informing that he had been asked to 
pay Rs. 100 on 30-1-1947, being tbe amount of 
BB. 80 towards his arrear due? for bavin g eup. 
plied wagons on four previous occasions A- 
Rg, 20, the amount to be paid for tbe supply ot 
a wagon on that date. The Inspector took up 
investigation & requisitioned the presence of 
the Mag., Sri R. Sarangi, with him at Mera- 
mundoli Station at tbe material time. After 
due consultitiong between the Inspector k p w. 

.3, it was settled that the bribe amount of 
rb. 100 should be paid in ten ten. rupee G. C, 
notes of which the denominations ware noted 
by the Inspector & later by the Mag. before 
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they were banded over to the Station Maeter. 
The Inspector & the Mag. lay in ambnah at a 
little distance from the Station Master's Office 
on the morning hours of 2.2.1947 near about the 
appointed time for payment. P. Ws. '3 & 4, it 
is said, went into the Station Maater a office & 
handed over the notes. On their coining out & 
signalling to the Inspector & the Mag. they 
immediately rushed into the Station Master's 
room <fe on the Inspectors demand, the Station 
Master produced ten ten. rupee notes from the 
left pocket of his trouser, being the notes deli, 
vered to him by the prosecution witness 3. On 
comparison, the notes were found to bear the 
same denominations as had been taken note of 
by the Inspector & the Mag, Due foimalities of 
preparing the seizure list were gone through & 
the Station Master was charge.sheeted. 

[3] He WHS tried by the Addl. Dist. Mag. 
at ^Cuttack, who, disbelieved the Station Mas- 
ter’s defence which was to the effect that the 
ten ten- rupee notes had been delivered to him 
by p, w. 3 as be wanted to have one hundred, 
rupee note in exchange, but left the Station 
Master s office without waiting for the delivery 
of the hundred-ru pee- note. It may be noted 
here that the Station Master, at firsti produced 
at the spot a hundred-rupee note from the 
office iron chest on Inspector's demand for the 

•sum received from p. w. 9, I shall deil with 

the siguifioancs of this conduct of his presently, 
l4] The prosecution, in support of the charge, 
examined, besides the Inspector &, the Mag. 4 
witnesses testifying to the ocourrenoe of ‘ pay. 
ment by p. w. 3 & receipt by the reap, of the 
amount as bribe”. The learned Mag,, in a well. 
<J0D8idGred judgment has found that the proof, ad- 
duoed by the prosecution, except raising a grave 
auspioion against the Station Master, is hardly 
euffioient to bring the charge home to him. He 
has, therefore, given him the benefit of doubt. 
The ta^k before us ig whether there are matao 
rials enough on record which would enable us to 
come to a different finding. I woull profitably 
quote from the learned Mag.’a judgment a paa. 
eage embodying his finding, namely, 

There 13 no dther evidence on the aide of the 
-pcoaeonUon to ghow what wag the oonvareation be- 
tween Waiz Mohituraad the Station Master' when the 

former passed the ten ten-rupee notes to the Jatter 
Money may be passed frona one hand to another on 
various Pfetexta. The proseoution evidence throws a 
Kood deal of doubt on the guilt of the accused & does 
not preclude every reasonable possibilities of his inno- 
oenoe. I give the benedt of doubt to the Station Master 
accused & acquit him under S, 258, Cr. P. C." 

aRainafc this, it has bosQ seriously con* 
fended hy the learned oounsel appearing for 
the Staf.e that the learned Mag havin" dis 
carded, in clearest possible terms, the story of 
-exchange set up by the accused & the latter 
having given no other expln. of his possession 
ot the specified ten tea. rupee notes, the infer- 
«naa of guilt is inevitable. It has, further, bean 


argued that the evidence of p. ws. 3 & 4, nofc 
being evidence of accomplices, does not require 
any corroboration. It is thus argued that the 
Mag.’s finding of benefit of doubt for the ao. 
cased is wrong & should be set aside. 

[6] I am not at one with the learned Mag, 
relating to the discarding of the defence theory 
of axobange. The learned Mag.'s view is based 
upon the Station Master’s conduct in response 
to tlie Inspector demand of the money received 
from P, w, 3. He eaya that the Station Maeter 
wanted to evade detection by first producing 
the 100. rupee note from the iron chest & not 
asserting immediately the story of exchange A 
citing witnesses in support thereof. This, in my 
view, may or may not be sufficient to rule oat 
the story of exchange from the area of bare 
possibility. The Station Master was confronted 
with the presence of an Inspector of Police & a 
Mag. who immediately on their appearanoe had 
disclosed their identities. He must have cer- 
tainly been reminded of the conduct of the 
prosecution witnesses in rushing out of the 
office room without taking the ioo.rupee note A 
the previous hostile relationship that existed 
between him A the P. w. 3. Placed in this 
position, he would as a matter of right, take 
recQurae to such subterfuge as may strike him. 

It is a question of one's grit A wit. 

[7} The rest of the proseoution case depends 
upon the credibility of the piosecution wit- 
nesses. Xjoaving aside those whose evidence 
bear on the recovery of the specified G. 0. notes 
from the Station Master, the witnesses on. the 
p:>int are p. ws. 3, 4, 6, 6. Besides, P. Wa. 8 A 4, 
the other witnesses do not speak about what 
conversation took place between P. w« 3 A tha 
Station Master. Their evidence, therefore, does 
not go farther than proving the admitted fact 
that ten ten.rupee notes had been made over to 
the Station Master, The mere handing over the 
notes will not adequately prove that they ware 
paid as bribe. Prosecution either fails or suooesds 
according as it is proved that the notes were 
paid as bribe or not. On this, point, there is no 
other evidence except that of P. Ws. 3 A 4. Both - 
these witnesses are hostile on account of the 
enmity that exists between their master A the . : 
Station Master. On the point of hostility, I would. |j 
do no more than to quote from the learned 

Mag’s, judgment, a passage set oofc herein below! |j 

*^As to the paymont of ton t8ii*rapfle notos by .'fij 

Mubfttntneid to tha Station Master (aoflased) on 2.2*47 |J 
it will be seen (ratn letter dated 20-9-47 (Bi. 0) that ‘i| 
Khan Sabib Mahamoiad Eban made a complaint to |J 
the Riy. authorities against the Station Master, fl 
Meramnndeli for not sapplying him wagons aoeording 
to bis Indent. The enquiry report dated 80-12*48 
(Bx. D) of the Traffic Inspector, Ehurda Road, will show 
that the enqairLng officer found the oomplaint of Khan 
Sahib anwacranted A observed that the real d iffia nlhea 
In getting supply of wagons were being miarepresentil ' 
to Eban Sahib by his servants. It ia in the evidonm^^^il 
D. w. 6 Shadeb Prasad Panda that sometiue before ' 
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■oooarrenee the noou^ed Station Maxtor hnd a quarrel 
ivith P. W. 8 WaiB Muhammad for stcokitig timbers 
•near Meramundeli Hly. Station in eu?h a way as to 
obstroot motor traflto. From these inoidente ooiiirrinfr 
within a month or two prior to the date of entrapiuft 
'the Station Master (accused) one had to aeaept with 
oaution the versions of the Kban Sahib’s agent (P« Wa. 
8 dt 4) against tbe Station Master." 

[8] The farther defect from 'which the proae- 
cuiioD suCFers is the total absence of any reliable 
evidence in support of p. W S’a assertion that 
the Station Master is in the habit of demanding 
& bis master is in the habit of paying ns. SO on 
each it every occasion of delivery of on Railway 
Receipt for a wagon load of goods. How the 
two agents (p‘ ws. 3 & 4) shift the responsibility 
on this matter from one another has been dealt 
•with carefully by the learned Mag. in his 
judgment. The accounts produced do not lend 
an iota of support to this story. 

[9] Besides, there are certain improbabilities 
attached to the prosecution story. After Eban 
Sahib's complaint against the Station Master & 
enquiry that followed it. it would be too daring 
on the part of the Station Master to demand 
money from his agent. Secondly, even if the 
Station Master was in the habit of demanding 
money, he should not ordinarily be expected to 
leave them in arrear so as to acoamulate just in 
the manner one would do in supply of 
merchantable commodities. Lastly, according to 
P. W. 6, Ibrahim Mulla there were three or four 
parsons in front of the office of the Station 
Master when this payment was made & it would 
be difficult to believe that the Station Master 
should receive a bribe so openly in broad day 
light. 

[10] In the premises aforesaid, it is difficult 
for me to differ from the learned Addl. Dist. 

Mag. in his finding that 

“Kvery. xeasonable possibility of innocence has not 
■been exolnded & that he is entitled to an acquittal." 

til] As the learned counsel of both sides have 
^dressed us at length on certain legal aspects 
& have cited authorities, in fairness to them, 
before concluding this judgment, I shall dispose 
of them briefly. 

C*l2l It is contended by the applt's learned 
counsel that witnesses (P. Ws. 3 & 4) are not 
apoomplioea & their evidence does not require 
corroboration. The resp's counsel contends to 
* the contrary & further urges that the evidence 
'•of one accomplice is not available as corrobora- 
tion of another. He cites the decision of Mahadeo 
V. The^ King, A. i. B. (23) 1936 P. o. 242 : 
(ST cr. li. 914). The point does not require 
any farther elucidation. The only question that 
presents some nicety is whether, in the ciroums- 
tanoea disclosed in the case, P. wa. 3 & 4 are 

I aeoompUces. The very fundamental distinction 
that goes to the root of the matter is that an 
acoompUoe is one who was a participant of the 
seoonl degree or abettor in tbe matter of commis- 
sion of ths orime & did not extend any aid to the 


prosooulion for its discovery till after its oommia. 
eion. In the case of a bribe giver, ho is an acoom- 
plico only when he gives it with the intontion of 
gaining some undue official favour, but not one 
who gives it in order to aid the detection of a 
crime. He has not the mens rea. It has been! 
held in the case of Emperor v. Ghaitufhhus 

Sahu, 38 cal. 96 : (8 1. C. 119) : 

"A person who inakee bitneelf an for tbe pro* 
seoution with tbe purpose of dieooveriii^ <1: dj.^cJosiDg 
tbe ooromi^sion of an oflenoe, either before n^FOciatint; 
with wrongdoers or before tbe aetual preparation of tbe 
oSenoe, ie not an aocomplice but a spy, detective or 
deooy whose evidenoa does not require oorroboration, 
tbOHi^h tbe weight to be attaobed to it depends on the 
obaraoter of each individual witness in oaob case. But 
a perEon who is associated with an ofienoe with a 
oritninal design, & extends no aid to tbe prosecution 
till after its oommiBslon is an aocomplice requiting 
oorroboration." 

[13] Accordingly, P. Wg. 3 & 4 do not requir® 
corroboration ag acoomplioe witnesses do. Such 
witnesses are known as spy or decoy-witnesses. 

There is a view supported by authority that: 

"To establish a case of bribery against tbe accused 
for having accepted marked currency notes from a 
deooy witness employed by the police in furtherance of 
a trap against the accused, It ia not sufficient to prove 
that marked notes passed from tbe decoy witness to the 
accused. It is of tbe utmost importance in cases of 
this hind that there should be independent corrobora- 
tion of the statement of tbe deooy witness, that the 
money was received by the accused person for an illegal 
purpose,” 

(See Emperor v. Anwar Alt, A. l. R. (36) 1948 
Lab, 27 : (48 Or, L. J. 964).) 

[14l I oaunofc, however, go so far as that. I 
should, however, lay down a golden mean. The 
evidence of a spy does not stand in need of 
oorroboration either as a pcinaiple of law or as 
a fundamental rule of practice necessary for 
safe administration of justice. It is always for 
the Judge of fact in each particular case to 
decide whether it is safe to rely & act upon a 
decoy witness. Each case depends upon its own 
merits. This much has to be borne in mind, that 
he has entered into a design with the police to 
entrap tbe prisoner & as such his partiality for 
tha prosecution is a factor which can hardly be 
ignored. The character, position in life & social 
standing of the witness would go a great way in 
helping the Judge to appreciate his evidence. 
Bearing these principles in mind & for reasons 
already stated, I cannot place reliance on the 
evidence of P. Ws 3 & 4 in the absanee of 
oorroboration coming from the source of inde- 
pendent witnesses. 

[16] In the result, the appeal fails & is dig. 
missed. 

[i6] Karasimham J. — I agree that the 
appeal should be dismissed. The only witnesses 
to directly connect tbe resp. with the crime are 
P. Ws. 3 & 4. The unsatisfactory features in 
their evidence have been fully discussed by the 
learned lower Gt. & by my Lord the Ohief 
Justice. In view of these unsatisfactory featurcA 
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it ^vill be unsafe to act upon their evidence & 
the resp. ia thus, in any case, entitled to the 
benefit of doubt. In this view of the case I do 
not think it necessary to say "whether P. 'Ws. 3 
Sc 4 , on their awn statements, are 'spies* or else 
'accomplicea* who after associating with the 
resp. for some time in the criminal design, sab- 
sequent] y for some reason or other turned 
against him gave information to the autho- 
rities. 

Il.G.D. Appeal dismissed. 
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A. F. A. D. No. 172 of IDlo, D/- 17.1-0149. 

Tenancy Laws— Orissa Tenancy Act (II [2] ol 
1913}, S. 225 — Mortgagee in possession under 
S. 225 -Liability of— T.P. Act (1882), S.76_Trusts 
Act (1881), Sb. 90 & 95. 

A person depositing the arrears ot rent under S. 325 
becomes the mtgee. of the tenant by operation of Jaw 
&c is subject to the same liabilities as those of a mtgee. 
in possesBion as provided for in S. 76 (c), T. P, Act. 
Hence he is liable to pay rents not only as they accrue 
due ii: fail into arrears but also such as had already 
been due & in default ol payment whereof the property 
is liable to be sold, [Paras 3 & 4] 

Such a rotgee. holds the position of a quasi trustee 
as against the tenant under S. 90 read with 3, 95 of 
the Trusts Act. [Paras 7 & 17] 

A mtgee, !□ possession under S. 225 ia liable to 
aooount on the footing of wilful default, that is, be is 
liable to account not only for the amounts actually 
reoeived by him but also for the sums which but for 
his own default, he might have received. [Para 10} 

Where a simple mtgee of a tenancy land who baa 
entered into possession of the holding under S. 22fi 
& who baa allowed the rent to fall in arrears while in 
possession, purchases the holding himself at the rent 
sale, he cannot be allowed to reap the benedts of his 
own wrong & resist a suit for redemption by the tenant 
mtgor. on the ground that the equity ol redemption 
has been lost by his purchase at the rent sale. 

[Paras 4, 11 & 17] 
N. Sinhad S. N. Sengupta—for AppUs.: P. C. 
Chat ter ji— for JResp, 

Rd.y C* J. — This ia & pltf's appeal in. a suit 
for recovery of possesaion or in the alternative 
for redemption of the disputed properties which 
have been mortgaged as a simple mtge. on 
13-9-1913. The disputed lands are 19.37 aorea 
of which 15.44 are tenanted Sc the rest are 
Ekasdakhali lands. During the subsistence of 
the mtge. the deft, came into possession of the 
disputed lands under the provisions of 8. 226 ^ 
Orissa Tenancy Aob, since 27-11-1934. The pre. 
sent suit wae instituted on 19.1 1-1943 with the 
prayer that the debt with interest at is^ p.o. 
p.a. that accrued due under S. 226 & the mtge. 
dues under the simple mtge. had been dig. 
charged by the date of the institution of the 
suit Sc that the pltf. was entitled to recover the 
properties from the deft, free of previous simple 
mtge. as well as of the charge created under 


S. 2*26. The alternative relief of the pltf. wa» 
that in case the mtge. still existed & the mtge. 
money or any part of it was still due he mar 
be allowed to redeem on payment of such- 
amount ag the Ot. deems fit & proper. Before- 
the suit, however, while the deft, was in posses- 
eion, there was default in payment of rent. 
The landlord sued for recovery as against the 
pltf, as recorded tenant. He obtained a decree- 
Sc put the disputed properties to sale. The deft, 
mtgee. purchased them on 24 6 1937 for a sum 
of Rg. 129 . The deft, resisted the suit on thft- 
ground that the pltf, had lost his equity of 
redemption, the same having been sold away 
at the rent decree execution eale, 

[2] The points that arise for consideration 
are whether the deft, was a mtgee. within the- 
meaning of S. 76, T. P. Act or, at any rate, 
what w'ere his rights & liabilities as a mtgee.. 
under S, 226, or, in other words, whether he had 
the liabilities of a quasi trustee within the* 
meanirg of s. 90 read with s, 96, Trust Act. 
Lastly , the question further arises whether his 
purchase will enure to the benefit of the mtgor. 
(pltf.) or the title acquired thereby can be 
retained by him, & besides whether he ia liable 
to render accounts for the rents & profits that 
he might have received during the time of his* 
possession, 

[3] Both the Cfcs. below, relying upon a- 
decision of the Patna H. 0. reported in Fehia- 
Mahto v, Lai Baku, a.i.b, (26) lS39Pflfc. 883 •• 

(18 Pat. 133) had overruled the pltfs. case* The 
proposition on which they placed reliance 88' 
quoted in a passage quoted therein is to the 
effect that where the mtgee in possession of a 
tenancy is bound to pay rent & in default the 
holding is brought to sale by the landlord in 
execution of a rent decree & purchased, by bina 
& later comes into the hands of the mtgee. the 
mtgor. loses his right of redemption, Qoite 
apart from other considerations, the mtgor. zi(^ 
doubt, will lose his right of redemption if, iu 
such a contingency, the property is sold in 
execution of a rent decree & purchase either 
by a landlord, who is not a party to the mtge. 
or by any other person other than the mtgee. 

The mtge6*s subsequent acquisition of the samo* 
property from the hands of the auction- pur- 
chaser, whosoever he may be, Can hardly b» 
connected with any of his liabilities or righto 
as a mtgee. except under certain oiroumstances. 

In the case cited, there wag nothing to show 
that the mtgee, secured the property back fcon» 
the landlord auction- purchaser by using th^ 
advantageous position that he was oooapyiog 
in respect of the property as a mtgee. The* 
decision, therefore, has no application to the* 
facts of the present case in which the mtgee- 
is himself the auction- pur chase-- Mr. Ran- 
strenuously contends that not only is he not . " 

liable to pay rent during his occupation of thn.;*' 


-1961 


BirA NAIK V. Ramanuj Das (Ray C. J.) 


property whioh he got under s. a2&, but also 
faie por^asfi is free of the equity of re^emptiou 
inaBmaoh as he does not bold the position of a 
mtgee* within the meaning of the Transfer of 
Property Aot nor the position of a qu<)si trusteo 
within (he meaning of the Indian Trusts Aot. 
A large number of authorities have been cited 
by the counsel for both sides. Before dealing 
with them, 1 should pay attention to s. 325, 
Orissa Tenancy Aot. The section says that 
when any person having, in a tenure or bolding 
advertised for sale, an interest which would be 
voidable upon the sale, pays into the Ct the 
amount requisite to prevent the sale, that 
-deposit 'aball be deemed’ to be a debt beating 
interest at 12 p. c. p. a. it seoured by a mtge. 
of tbe tenure or holding to him. 1 lay emphasis 
upon the words “shall be deemed" which 
necessarily means “shall be deemed as if created 
by the parties in the manner provided by the 
law," though, in fact, it has not been so 
created. The word 'mortgage' occurring in the 
section has not been separately de&ned in the 
Orissa Tenancy Aot so as to bear any meaning 
other than what the word, in its technical & 
legal connotations would mean. ‘Mortgage’ is 
■defined in the T. P. Aot & the rights & liabili- 
ties of the mtgees, & mtgors. are also defined. 
If Mr. Bao wants to CDntend that tbe relation- 
ship of the mtgor. & the mtgee. & the poeition 
of a mtge, as created or provided for by S. 825 
of the Aot bear any other meaning, be must 
bave invited our attention to some such pro- 
visions either within the purview of this Aot or 
any where else, nor has he been able to cite 
any authority to that effect. Sub-s. (p) provides 
that be shall be entitled to possession of the 
holding or tenure as mtgee. of the tenant that 
4 $ carry with it the incidents of * mtgee. in 
.po 35 as 8 ton.' This, with all certainty, means 
that by the provisions of the Statute & by 
operation of law, he becomes a mtgee, of the 
tenant in tbe same sense & to the same extent 
< as he would be if the relationship were created 
in tbe manner provided in the T. P. Act. It 
is also provided that he shall retain the posses- 
flion of it as such (as mtgee.) until the debt 
with the interest due thereon has baen die- 
charged. The words “has been discharged*’ 
occurring as a condition determining the con- 
tinaanop of possession must have a connexion 
with it & the meaning conveyed is that the 
pOBsession is ao-relative to discharge of the 
•debt, This leaves no doubt in my mind that 
there will arise two positions namely that with 
the profits & rpnts derived & derivable from 
the said property he sbonld pay himself np & 
that he will oontinne in possession till the 
•debte with interest thereon are completely 
wi|»ed out. Of oonrse, it will be open to the 
te&^t to pay the debts earlier & recover the 
if Bao wiants U3 to accept that the 
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inoumbrancer making defosit A. acquiring the 
status of a mtgee. shall be entitled to retain 
tbe property without the liability to account 
for the rents & profits received by him, without 
liability to pay the puMio charges duo in tea. 
peot thereof till when he is paid in cash by the 
defaulting tenant, the amount depoaited plus 
the interest payable according to the terms of 
the section at 12^ p. o. p. a. which means that 
the defaulting tenant for the time being for. 
feits tbe property it even though the mtgee, 
recovers more than 100 times the deposit with 
interest thereon be would still hold it on. This 
sort of proposition appears to me to be mons- 
trous. It throws to tba wind any idea of equity 
& common sense whioh must be presumed to 
be in tbe minds of the Legislature in enacting 
the provision. He goes still further to say that 
if the landlord sues for tbe arrear of rent ac- 
cruing due during the time of his possession tfe 
brings the property to sale & either purchases 
it himself or Eome stranger purchases it, the 
auction purchaser shall either not be entitled 
to get possession from him or, if at all, sh^ll be 
entitled to get possession only after he pays 
him up or, to use his own language, redeems 
him. This he argues in the face of cl. (b) of 
sub s. ( 1) of the section which reads: 

‘‘hifl mtge. shall take priority of every other charge 
on the teoure or holdiog other than the charge /or 
arrear of renL” 

U) If this sub- clause has not tbe meaning 
that the rents as they accrue, always become a 
first charge even prevailing over the deposits 
made, I do not know what else it means, 
Under the circumstances, the contention of 
Mr. Rao, if accepted, will land us not only in 
an anomalous position but also in grotesquely 
absued position. Section 235 must be read 
with the provisions applying to 'mortgages*, 
defining various rights & liabilities as between 
mtgor. & m^gee under the T. P. Aot. Tbe sec- 
tion of the Aot which is relevant is s. 76, T, P. 
Aot which defines liabilities of mtgee. in posses- 
sion. According to Bub-a. (c) of this section 
be (mtgee in-posseasion) must, in tbe absence 
of a contract to the contrary, out of the income 
of the property, pay the Govt, revenue, all 
other charges of a public nature* & all rents 
ao3ruei due in respect thereof during such 
poiseaaioQ & any arrears of rent in default of 
payment of which the property may be simi- 
larly sold. This cl. (c) means that he is liable 
to pay rent not only as they accrued due & 
fell into arrears but also such as had already 
been due & in default of payment whereof the 
property is liable to be sold. In this view tbe 
deft had the liability to pay tbe arrears of rent 
as they accrued fine. His default amounted to 
oivil wrong. If he is allowed to keep the pro 
party to himself it will amount to allowing 
him to reap the benefits of bis own wrong. If 
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any rloctrine of e,iuity is well settled beyond 
any controversy, it is that no one shall be per- 
mitted to gain by bis o^n wrong. 

[6] There is another reason inherent in the 
language of the section itself which must lead 
unmistakably to the conclusion that the liabi- 
lity to pay rent accruing due during the pos- 
session of the mfcgee. withm the meaning of 
S. 225 must be bis. Clause (c) of sub a. (i) of 
the eection delimits the duration of his posses- 
sion provides that hia retention of possoaiion 
shall continue until the debt (tbe amount ce. 
posited to save the holding or the tenure from 
sale) with interest throughout has been dis- 
charged. Suppose, the said mtgee. was not 
liable to pay the rents as they accrued due 
from time to time during bis occupation, but 
in order to protect his interest he paid all such 
rents which, as I have already said, constituted 
a charge even as against him according to 
cl. (b) of tbe sub section, but, in fact, the liabi. 
lity to pay such rent was in law with the re- 
corded tenant, the Legislature must have said 
that he shall be entitled to retain possession 
until these rent charges, paid by him but not 
payable by him, had also been with due in- 
terest throughout, discharged. Besides, liability 
to pay public charges in respect: of any immove- 
able property must, in the absence of any con- 
tract or covenant to the contrary, lie on the 
man in possession. This has been so laid down 
in the case of Abid Hussain Khan v. Kanix 
Fattma, 46 ALL. 269 at p. 273: (A, I. R. (ll) 
1924 p. 0. 102), This was a case which required 
investigation of tbe law as it stood in relation 
to mtgee’e liability when be came into posses- 
sion of the mortgaged property before the 
passing of the T. P. Act. Their Lordships 
said: 

"In British India a mtgee, in possession of immove- 
able property under a mtge. made before the T. P. 
Aot of 1832 oame into foroe was under tbe ordinary 
law then in foroe bound to manage it as a person with 
ordinary prudence would manage it if it were bis own, 
& unleie there was an agreement to tbe oontrary v!th 
the m'gor, he was bound to pay out of the inoome of 
the property the Govt, land revenue which might 
during his possession be assessed upon it & suoh 
charges of a publio nature as might acorue due in 
respect of the property A be payable by the person in 
possession of the rents & profits, & was not entitled 
to charge such paymeyits against his mtgor, m the 
accounts,** 

[6) What I understand the section to mean 
is “his right to retain possession until com- 
pletely reimburaed of tbe debt with interest due 
throughout will entitle him to pay the publio 
chargee and to deduct the same from the rents 
& profits that a:crued from the holding or 
tenure in hia possassion & to adjust the balance 
only against the debts & interest due to him. 
To me it appears that it is futile to contend 
that while such statutory or equitable mtgee, 
would continue in possesaion, the mtgor. 


A. 1, 

namely, the tenant would remain liable to pay 
tbe rents. 

[7] Apart from tbe section, the very posi. 
tioQ that the depositor of the amount is consti- 
tuted by the section a mortgagee is entitled to 
hold (sic) makes him liable for such liabilitiw 
as any other mtgee. should be under the T. P. 
Act. The strongest possible argument against 
this view as urged from the Bar was that the 
mtge. contemplated in the section was not a 
mtge. constituted by a transanotion inter 
vtvos between the parties & as such the prin- 
ciples of the T. P, Act were inapplicable. The 
virtual position of a mtgee. though not actually 
so, has come up for consideration in several 
decisions in the P. 0. & it has been held that 
though not a mtgee. under a contract yet he 
was liable as mtgee, at least on the principle 
which is applicable in reguUticg tbe relation 
between tbe principal & the managing agent- 
Tbe cases are Papamma Bao v. Ramcchandra 
RozUj 19 Mad. 249 at p. 264 : (23 l. A. 32 P, C ) 
and Kamlapat Motilal v. Union iTidian Sugar 
Mills Co. Ltd., A. I. R. (16) 1929 P. 0. 266 : 

(ii9 1 . o. 631), The latter case was followed by 
their Lordships of the Calcutta H. G. in the 
case of Shib Dass Dass v. Kali Kumar Rovt 
30 oal. 463 : (7 0. w. N. 532). That was a ease 
in which the mtgee. purchased the right of 
redemption & that wrongfully & then got into 
possession. Their Lord chips held though S. 7& 
did not strictly apply he was under liability of 
a mtgee. as under S. 76, T. P. Aot, There can, 
be no doubt that the mtgee* either oontraotual 
or statutory or equitable bolds the position of a 
trustee as against the mtgor. (see S. 90, Trust 
Act). Section 95 of the said Aot enumerates & 
dehnea the liabilities of a mtgee, qua trustee A : 
his liabilities to pay tbe publio charges & to I 
protect the property in a state ef prudentf 
management has been olearly provided for. Itt 
the case of Kshetra Nath v. Durgapetda, fit 
I. C. 902 at pp. 906 & 906: ( A. I. B. (6) 1919 OaV 
309), a mtgee, by operation of law has been held 
to be a trustee under a resulting trust & ikhaa 
been laid down that the liabilities provided for 
in S. 76, cl. (o), T. P. Act d’d attach to hie pf^i- 
tion as such. Similar view has been taken io 
oases of Bombay & fifadrae H. Cs. of which re- 
ferences would be made to Kalappa v. ^ 

20 Bom 492 & dayanti Lakskmaya v. PeddA \ 
Appadu. 7 Mad. 711. Relying upon the earliMt 
P. 0 case on the point, the case of Nuzur 
Khan v. Ojoodhyaram Khan, 10 M, l. a. 646 i 
(2 Sar 199 P. c.) it hae been heli tha 

mtgee. who wilfully let the revenue payable m | 
respect of the estate fall into arrears A ultj- 
mately purchases the property himself, i* 
estopped from sayiug that the equitv of redemp- 
tion did not eubsist for the benefit of tha 
m'gor. Under the oircum stances, it m clear 
that the oontention that the equity of redemp- 
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tion has been lost, having been acquired by the 
delt ia not maintainable, 

Cs] The case of Uhandi M alter ^fa 7 ^d 6 r v, 
Siiahi Bhagait 21 F.UT. 699, though not a case 
of purchase at auction sale but of acquisition by 
settlement from landlord by a mtguo. the seme 
equitable view has been taken, namely, that the 
mtgee. oannot acquire the property-i^ deprive the 
mtgor. of his rights by his own acts of default. 
The facta of that case were that the mtgee. 
committed default in payment of rent; the land- 
lord took possession treating the holding as 
abandoned & later settled it with the mtgee ; 
that the holding was treated as abandoned by 
landlord was due to the default on the part of 
the mtgee in payment of rent as thj mtgee's 
possession could not be considered to be a 
possession of the recorded tenant or one autho. 
tised by the landlord. The mtgee. thus utilised 
his possession in order to gain an advantage 
over the mtgor. with a view to acquire his 
right. 

[9] The next question that has been di8aua3ed 
at the Bar & does directly arise out of the argu- 
ments joined by the parties is the liability of 
the deft, to account. That the liability is there 
is cleat from the language of cl. (o) of snb-s. (l) 
of 3. 939. Unless be accounts for the rents tk 
profits, how else is it going bo be established 
whether bis debt with interest has been dis- 
charged or not. While urging that in t iking 
the view, that we are taking, we are reading 
eomething into the language of a. 935, Mr. Bao, 
counsel for the resp. himse'f reads into the 
section’s language which will favour his oonten. 
tion, but with no justification either in the rules 
of equity or in the rules of law. He virtually 
contends that be holds the posseasion as a 
matter of penalty or forfeiture of tenant’s rights; 
that BO long as be bolds, he bolds it for himeelf 
for his benefit without liability to ac( 3 ount for the 
rents & profite & without the llabtlity of public 
charges as they accrue due from lime to time. 
In other words, be, the recorded tenant of land, 
goes on making payment of such charges & also 
continues to be liable to pay the deposited 
amount constituted the debt within the section 
& its interest but for the very charitable ds 
beneficial act of making the deposit, be (the 
depositor) will enjoy the lands free from any 
liability whatsoever. Such a cocstruotion would 
amount to hold that onoe the tenait fails to pay 
tho rent dc somebody, in order to protect bis 
own interest, pays it up. acquires the property 
to oomplete deprivation of the recorded tenant. 
This amoanta to forfeitnre A it is a fundamental 
canon of construe tion that such forfeiture should 
not be inferenlially oonalrned to have been 
intended nor is there any clear & explicit lang. 
nage war ranting snob a oonatmotion. 

[10] Legal mtge. has been defined as a trana- 
lev of a legal eakata. or interest in land ox in 


other propfrty for the purpose of B' Onring the 
repayment of a debt. But where tlio creditor 
obttiins an equitable eetato or interpst in land 
or in other properties, tbo mtge. is called iu>. 
equitable mtge. In the prefent cafe, the deposit, 
made by the m^gee. is constituted a debt within 
the meaning of the section. In rospect of that 
the mtgeo. is the creditor it the tenant is the- 
debtor Sc an e suitable estate in the holding is 
created by statute in ha favour. Under tbe 
ciroumstances, this equitable estate must carry 
with it all the equitable rights Sc incidents 
thereof. It hag been ever stated to be the well, 
settled principle of law Sc equity, that a mtgee P 
in possession is liable to account on the footing j 
of wilful dt fault, that is, be will account no; 
only for the amounts actually received by him 
but als> for the sums which but for his own 
default, he miglit have received (Pnell’s Prinei 
p!ee of Equity, 1930 Edn., p. 305i. Mr. Sengupta, 
appearing for the applt. has invited our atten. 
tion to a decision reported in NdkarU v. 
Jaenoddeen, 7 W. R. 30. 

[11] In consideiation of what I have said 
above, I hold that (the contention that?) the 
equity of redemption h-is been lost by the auo. 
tion aale in which the deft, purchased the pro 
perty is not maintainable. & thai tbe deft, is 
liable to account for the rents & profits in the: 
same manner as indicated in the (.assage abovel 
based on Snell on Equity. If on rendition off 
accounts of the rents & profits P is found that 
after the disbursement of the debt with inter- 
est under 8. 225 Sc the mtge. money under th& 
simple mtge, any amount is still due in the 
hands of the deft he will have to pay tbe same 
to the pltf. with interfst at 19 p O-P.a. till tbe 
date of realisation. In case the rent Sc profits 
are insufficient to liquidate the aforesaid dues, 
the pltf. will have to pay the same before he is 
allowed to redeem Ac-ordingly, a decree ebalL 
be prepared by the Ot. below in the preliminary 
form & after settlement of accounts the decree 
shall te made final in terms according as there 
are suma due from the deft, or from tbe pUf. 

[12] In the result the appeal succeeds & is 
allowed with costs throughout, 

[13] Fanl^rabi J — I have arrived at the 
same conclusion but would like to give my 
reasons for tbe same. Norhing can be simpler 
than the facts giving ripe to this litigation. 
Nothing is more far reaching tban the discus, 
don of tbe fandamental legal principles which 
it has given rise to. Tbe admitted facts are that 
the deft, entered into possession of tbe proper- 
ties over which be held a simple mtge on pay- 
ment of the arrear rent due on the land when 
the property was about to be sold at Cb. auction 
at tbe instanoe of tbe landlord. While in. 
posseBseion he allowed tbe rent to fall into 
arrears A the property was again put up to 
■ale A actually sold on S6.1.S7 the delt. himself 
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being the purchaser. The pttf. 1 who was the 
tenant mtgor. haviny sold the equity of redemp- 
tion to pltf, 2 the plbfs.-applts. now sue seeking 
redemption of the mtge. recovery of posses- 
3ioD of the property. 

tu] The decision of this appeal rests upon 
the correct interpretation of the language used 
in S. 225, Orissa Tenancy Act, which enables a 
person having an interest in a holding to 
deposit the arrear rent due in respect thereof A' 
prevent the siie. The section declares in Cl. 
(l) (a) of s 225, that the amounts bo paid shall 
he deemed to be a debt & secured by a mtge. ol 
the holding. Sub-section (c} provides that the 
person so paying abalt be entitled to possession 
of the holding as mtgee. of the tenant A to 
retain possession of it as such until the debt has 
been discharged. The applies contention both 
in the Cts. below it in this Of, ia that the deft, 
having entered into possession while the rela- 
tionship betwesn him A the pltf, was that of a 
mtgor. it mtgee. "became a mtgee. in possession” 
within the meaning of S. 76, T. P, Act it made 
himself liable to pay the rents due on the 
holding ,t maintain accounts under aub-ss. (c) 
<t (g) of S, 76. The Ofcs. below declined to give 
effect to this contention on the ground that the 
T. P, Act contemplates transfers by acts of 
parties it the provisions of ss. 72 & 76 must be 
strictly limited to mtges. created by act of 
parties. On behalf of the reap, it has been 
contended that the expression "mtgee, in poa. 
session* must be interpreted to mean that under 
the contract of mtge. the mtgee, should be 
entitled to enter into possession & cannot be 
extended to a case like the present one where 
the deft no doubt, is a mtgee. but gets into 
possession not as qua mtgee. but under a 
speciBc provision of the Tenancy Act. This 
argument does not appeal to me for the reason 
that^ the expression "mtgee. in possession" 
applies to a mtgee who takes over the control & 
management of the property from the mtgor. 
whether by agreement or otherwise. The case 
of a mtgee. who merely collects rents & profits 
of the mortgaged premises, either under a lease 
or some other arrangement may stand on a 
different footing, but where the mtgor, is de- 
prived of the entire control, direction & manage, 
meat of the mortgaged properties, the person 
having such dominion ia & must be regarded to 
be in possession of the estate. My second reason 
is that the T. P, Act is not exhaustive of all 
kinds of transfers of property nor of all kinds of 
charges that may be created over immoveable 
property. Even before the T. P, Act was 
passed, the principles embodied in the Act were 
applied in this country to such transactions on 
the principle of equity, justice & good con- 

0^ opinion that whether 
the i.p. Aotin terms applies to this trana. 
action or not, the liability to account of a per- 


son in possession of another's property ia beyond 
question. The case in point which justifies this 
conelueion is the one reported in Papamma 
Bao V. Bamachandra Bazu, 19 Mad. 949: (93 
1 . A, 32 P. c.) where under an invalid decree a 
simple mtgee, entered into possession of a mort- 
gaged property. In a suit for redemption the 
Judicial Committee of the P. 0, laid down that 
the decree for possession in favour of the mtgee. 
did not preclude redemption, the possession of 
the decree- holder having only been as mtgee* 

6 having involved liability to account to the 
mtgor. To borrow the language of the Judicial 
Committee "the mtgee. thereupon became 
mtgee, in possession & as auob be must submit 
to be redeemed”. Similar oases, where the 
mtgee. gets into possession otherwise than under 
the terms of the contract, are to be found xepor. 
ted in Skib Dass v. Kali Kumar Boy, ^QCaX, 
463: (7 o. w. N 632) & Nilkant v. Jaenoidunt 

7 w. B. 30. The latest case cited on the point is 
reported in Kamalpat Molt Lai v. Union 
Iniian Sugar Mills Co, Ltd 1 A. i. B. (16) 1939 
p. G. 966 (119 0 . 0 . 631). In this case the Creditor 
was put in possession of certain properties 
which had been proposed to be mortgaged to 
him. The proposed mtge. having fallen through, 
the question arose as to what the status of the 
Creditor in possession was. Their Lordships of 
the P. G, in applying 8. 76, T. P. Act held 

"that DO further duty of oare could be imposed upon 
the mtgaefl. than arises out of the etaiatory duties 
impoBed upon mtgees. in poBseasion under S. 76, T. r. 
Aot on the one hand, or of the ordinary legal dotiea' 
of managing agents on the other. They oannot see that 
any advantage is gained by seeking expressly to define 
these,*’ 

The last observation is significant beoausa 
wehtbec the person in possession is to be regst- 
ded as mtgee. in possessiou or merely as a 
managing agent, his liability to account for the 
rent & profits received or which in the natnral 
courge of events should have been received by 
him as a prudent manager is beyond question. 
On behalf of the resp! Mr. Sao has drawn our 
attention to the case reported in Kish^ndutt 
Bam V, Mumtaz Alt Kharit 6 I. A. 146: (5 0 ^ 
198 p. c,); Sorabjee v. Dwarkadas Banokhod^ 
das, 59 I. A. 365: (A. I. R. (19) 1933 P, C. 199): 
Qolindarajam Pdlai v, Alagapa OfteWidr, 

I. L. R. (19431 Mad. 419: (A. I. B. (30) 1943 Mad. 
902); Kamsshwar Singh v* Jhalak Singhy 
A. I. R (36) 1949 Pat. 16: (99 P- !»• T. 39S), In 
the earliest P. 0, case a usuftnclaary mtgw. 
purchased a Birt tenure while the mtge. was in 
force & the Board held that it amounted to an 
acquisition & enured for the benefit of the mtgor* 
following the rule of law laid down in BOilde 
English cases, Their Lordships observed: 

•Tt is dlffiouU to BGO why, as in the oaM of a 
renewabls lease, the aame equity should not attacli 
the mtgee., paitioalarly if by reason of hifl ^ 

mtgee. in posaegsion ha has had peonUw faouttles lo» 
obtaining the surrendera,*' 
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In the oase reported in Sorahjeo v. Dwarkadas 
Kanchkoddas, 69 i. A. 366 ; U. I. R. (19) 193 a 
r. 0 . 199), tbe Board again pointed out tbafc 
63, T. P. Act, embodied tbe same prinoiple 113 
indicated in s. 90, Trusts Act. A reforonco wag 
made to the earlier case o£ the Board, which 
I have referred to just now. It was pointed 
out that the equitable principle applied by their 
Lordships in that case to acquisition by a 
mtges, baa now been embodied by s. 90, Trusts 
Act, 1832, in a wider rule dealing wnth acquisi- 
tion by tenants for life, co-owners, mtgees A- 
other qualified owners. It was argued before 
the Board that s, 63, T. P. Act, goes furiher 
than 8. 90, Trusts Act, & that the mtgor, would 
be entitled to treat subordinate tenures acquired 
by the mtgee. for bis own benefit as accessions 
to tbe mortgaged property without regard to 
the question whether the mtgee had special 
advantage by reason of his position as mtgee. 
4n acquiring them. In the Madras Case, it woe 
pointed out that 8. 90, Trusts Act, affords pro- 
tection against tbe mortgaged properties being 
eold at a disadvantage & prevents certain 
persons from taking advantage of their position 
to secure a benefit to themselves in derogation 
of the rights of those others. In this particular 
oase, it was held that there was no such duty 
oast upon the mtgee, to pay the revenue ^ so 
it was held, on the facts, that he was not a 
party to any schema to bring about a default in 
payment: accordingly, his purchase was upheld. 
In the latest decision of the Patna H. G, report- 
ed in Kameshwar Singh v. Jhalah Singh, 
A. I, R. (86) 1949 Pat, 16 ; (29 P. L, T. 323), the 
same prinoiple was applied. It was argued that 
the tenancy which is transferable by custom 
or statute & is put up for sale oould be pur. 
chased by a stranger. There is no reason why 
a mtgee, should at all be prevented as being in 
a worse position so as to disentitle him from 
purchasing the property. It was also argued 
that in such oiroumstanoes, he oould not be said 
to have taken an advantage & derived benefit to 
himself to the disadvantage of the mtgor. 
Bennett J, in repelling this contention, held 
'that the rule prohibiting a purchase by a 
person who holds an advantageous position over 
the property applies to a mtgee as well. None 
of these oases in my opinion helps the resp. 

tl6] The provision embodied in S. 225 was 
borrowed from S. 177 (i), Bengal Tenancy Act. 

A was incorporated to provide a special measure 
of protection to a mtgee. of an occupancy hold- 
ing as most of them were non-transferable. 
Under tbe general law, a person who makes 
payment for another is entitled to a lien or a 
charge on the property unless of course he pays 
volnntatily. This is founded on the well known 
doctrine of salvage lien & there was a con- 
irovorsy in the Oaloutta H. 0. as to whether a 
Hen was a personal remedy or could be enforced 
1961 Ori6ia/89 
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against a proporly that is saved from ealo. 
Similar provision is to be found in Madras 
Revonvio Kecovery Act tho Bengal Revenue 
Sale Act, issu A the point came to a bead in 
what ia known as tlie famous case of Eitiu Ham 
V. Kamaruddin, i t cal, eo9 (p. b ), where the 
majority conatituting the Bench decliuod to 
give efifoob to a charge binding on the property ('i: 
declared that tbe pertoii who made tbe payment 
was entitled only to a iierson*)! roniedy against 
the person for whom tbe psymeot was made. It 
is in view of this that the Legislature appears 
to have incorporated this i)rovision which 
guarantees repayment of the money deposited 
by a person having an interest in the said hold- 
ing such as a mtge, by declaring tbe amount 
paid to be a debt by securing the property by 
way of mtge. I can, therefore, see do diiference 
between a mtge. created by the statute such as 
the one contemplated in S. 225 of tho Tenancy 
Act Ar a mtge. created by act of parties. Mr. 
Rao for tho resp. wanted us to hold that this 
section was in the nature of a penalty sought to 
be imposed on tbe defaulting tenant- A that be 
could not claim any account of the receipts 
while tbe mtgee was in possession. Secondly, it 
was urged that if during tbe period he was in 
possession the occupancy right is purchased by 
the mtgee, tbe tenant cannot question or seek 
to recover the land relying upon his title at the 
time of the mtge. It is not for us to guess what 
tbe intention of the Legislature was in enacting 
this provision- Our duty is to interpret not the 
meaning of the Legislature but the meaning of 
the language used l>y the Legislature. As the 
time this provision was incorporated, the expres- 
sions "mtgee. & mtgee. in poFseasion” had been 
crystallised into specific provision embodied in 
the statute. There is no reason why it should 
be held that these words were used in the 
Tenancy Act in a eense other than in which 
they were generally understood. But apart from 
this being decided as a matter of construction, 
there is authority for the proposition that, even 
before the T. P. Act came into force, the mtgee. 
in possession of immoveable property was. under 
the ordinary law then in force, bound to manage 
it as a person with ordinary prudence would 
manage it as if it were his own, & unless there 
was an agreement to the contrary with the 
mtgor. he was bound to pay out of the income 
of the property the Govt. land revenue whioh 
might during his possession be assessed upon it 
& such charges of a public nature as might 
accrue due in respect of the property & be pay. 
able by the person in possegsion of the rents & 
profits. (See Abid Husain Khan v. Mt. 
Kaniz Fatima, A. I, B. (11) 1924 p. o. 102 : 

(46 AXiU. 269). 

[16] It is worthwhile to note that when the 
T. P. Act was amended in 1929, the words" and 
all rent" were for the first time introduced into 
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s. 76 (c) removing all doubts whelber the rent 
payable by the tenant to his landlord was a 
charge of a public nature. It isi therefore, clear 
that the delt. while he held the character of a 
mtgee. entered into possession k wae as such 
bound, whether under the T, P. Act or other- 
wise, to pay all rent accruing due in respect 
thereof during such possession, 

[17] As I have said, either 8, 76, T, P. Act, 
applies or it does not. If it applies, the liability 
of the reap, to account is created by the pro. 
vision of the statute itself; if it does not, the 
applt*3 contention is that he would be liable 
even otharwlBe to account & cannot take advan- 
tage of the auction sale as the right of the 
rutgor. is protected under the provisions of the 
T, P. Act. It may be noticed that a mtgee. is 
not a trustee for the mtgor, but the Indian 
Trust Act imposes certain obligations upon the 
mtgee. which are in the nature of a trust. 
Chapter ]X of the Indian Trust Act deals with 
certain obligations in the nature of a trust & 
8. 90 provides against any advantage gained by 
qualihed ownera such as, tenant for life, co- 
owner, mtgee, it the like. The conditions under 
which the advantage gained by such qualified 
owner will be deemed to have been held on 
behalf of the beneficiary are laid down in the 
section. Similarly, s. 88 provides against such 
acts committed by a person holding a fiduciary 
character & the residuary 8. 94 provides for 
cases not directly coming within the scope of 
any of the preceding sections. Section 94 says 
that in any case not coming under the scope of 
any of the preceding seebions where there is no 
trust, but the parson having possession of pro- 
perty has not the whole beneficial interest thetein, 
be musTi hold the property for the benefit of the 
persons having such interest. Section 95 makes 
applicable all the sections of the Trusts Act 
defining the duties, liabilities & disabilities of 
the trustee to such persons. If the case covered 
by 8. 90 illus. (o) is a complete answer to the 
resp’s contention, & if s. 94 ia the section appli. 
cable, then the liabilities of the trustee defined 
in Ss. 16 & 19 of the Act will apply to the case 
under s. 95 of the Act. In either view of the 
case, I am led to the conclusion that the resp, 
was a mtgee in possession & as such was liable 
to be redeemed & liable to render account of 
hia receipts during the period of his possession. 
I have, therefore, no hesitation in concurring 
with the judgment delivered by my Lord just 
DOW & the order regarding interest & accounting 
proposed by him. The result is the appeal shall 
be allowed with costs throughout & the mtgee. 
deft, shall be called upon to render accounts of 
his receipts either actual or such as be should 
have received & to make over the excess oolleo- 
tions at>- 2 r taking the accounts with interest at 

IS p. 0. p. a. 

Appeal allowed. 


A. I. R. (38) 1931 Orissa 306 [C, N. 75.] 
Jag.'^nnadhadas and Nabasimham JJ. 


Tirihatasi Ghose and others — Appellants 
Bhuyani Trinayani Dasi — Respondent. 

Miso. Appeal No, 10 of 1946, D/- 31-3-1949, 

fa) Hindu law — Wife — Maintenance-.-Charger 
decree for maintenance against husband — Exb' 
cution. 

Where a Hindu wife obtsine a charge decree lor- 
mainteDanoG against her husband, she has a tight to- 
proceed against any item of the property charged and 
therefore a purchaser of the property subjeot to the- 
charge will not be entitled to resist the execution of the- 
decree on the ground that there is other property 
aTailable which is su£Goient to meet the claim. 

[Para 7]f 

(b) Hindu law — Wife — Maintenance— Nature- 
of — Charge decree for maintenance — Execution- 
Civil P. C, (1908), S. 38— Hindu Women’s Rights- 
to Property Act (XVII [17] of 1937). 

Per Narasimham J. — The right of a wife to claim 
maintenance from the estate of her husband is easen- 
tially diderent from that of a widow to claim matnten* 
ance from the estate of her deceased husband. The' 
former is based on the relationship between the two 
and the personal obligation arising out of it. The 
latter is, however, limited to those instances where she 
cannot succeed to her husband’s estate as bis beir. 
The Hindu Women’s Rights to Property Aot, 193T 
may have the effect of extinguishing such rights of a 
widow but it has left the lights of the wife unafieefed. 
When there rights have been embodied in a decree and 
a charge has been created in respect of eeveral items^ 
of her husband’s property, and there is nothing in tbo^ 
decree to indicate that its life la limited to the life of 
the husband, the executing Court has no other option 
except to execute the deotee as it stands. So loog as- 
the charge remains and the decree stands anmodined 
it will not be open to the executing Court to say that- 
the decree is unexeoutable'because after the death of 
the husband the widow as bis heir has inherited hia 
properties. All that can be reasonably nrged on behwf 

of persona who have purchased the property ifom tbe^- 

huEband subject to the charge is that in view 
of the improved financial position of the wife eaus0» 
by her inheriting her husband’s property, the main" 
ten ance allowance may be substantially i educed 
or {if the evidence juteifies it) may be cancelled 
altogether. But this can be done only by a separata' 
suit and not by way of an objeotion in an execulioi^ 
prooeeding. [Paras 9 & W 

Per J agannadhadas /.—In the cage of a charge deorea- 
for maintenance the fact of the death of the bnsband by 
itself does not in any way alter the foundation of tba 
decree and does not make the decree inexeoutaWa 
prima facie the decree enures for the lifetime of ine* 
decree*holder as against the charged property, Nd' 
doubt where a widow succeeds to her husband’s pro* 
petty she has no longer any right to mainienance,- 
because her right to a share is in lieu of her main* 
tananoe and she cannot obviously be a maintenance* 
holder in respect of the very property which ^ ehe o^^ 
for her life. But where some of the propeitiee of he 
husband which have been charged for her mamt^ 
anoe, have passed away from the husband^s estate- by 
the date of hie death, she obviously oannot aucoeea as 
an heir to those properties and there oan be no quM* 


tioD of her being entitled to those Items as 
at the same time of getting maintenance cut off 

is no soone for the operation of the prinoiple 


There 


,, operation 

merger. There is, therefore, no reason why her ng _ 
to maintenance out of those properties ehonld bo nei^ 
to have vanished. Those propertiee oontinue to be 
husband’a aeseta by virtue of the charge, for 
of obtaining satiefBOtion of the deoree, but have mM|» 
to be her hosband’e property for purposes ot uar 
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aoooeasion on aooount of tboir having boon alionated 
away. Her tight to mainteuanoe out of them may, 
therefore, ha held on prinoiple to have remained Intiiot 
oo the analogy of A.I.R. (fU) 1014 Mad, 401, subject, of 
oOntse, to any modification on Iho gneetion of 
<junntum by any separate proceed inga. [Paras 18 & 19) 
Anno. 0. P. C., S. 38, N. 8, 

^ (cp Transfer of Property Act (1882), S. 52 ^ 
twharge decree for maintenance — Decree remain* 
ing unsatisfied _ Purchaser of property charged is 
•bound by decree by viriue of S, 52, 

J , — Where a charge decree for 
maintenance continues to remain unsatisfied, purchasers 
of Gome of the items charged would be bound by the de- 
cree by virtue of S. 52, T. P. Act and are in the position 
of judgment-debtors under the decree in respect of exe- 
cution against those items of property. They may 
also be regarded as persona In posaesaion of the assets 
of the original judgment- debtors whoso property they 
have purohaaed subject to the charge, to the extent re- 
quired for satisfaction of the decree out of the items so 
purchased and in that sense his legal representatives. 

A r., . [Para 16] 

Anno. T. P. Act, S. 52, N. 11, 40, 
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tion (Execution case no. las of 1941 ) out of 
whicii this fipiieal arose waa filed on 28 - 7-1944 
and it related to the maintenance due to her for 
three years from August 1941 to the end of ,miy 
1944. It will be noticed that a portion of the 
claim refers to the peiiod after the dea^h of her 
husband Sriohandan Bbuyan Brundaban Oban, 
dra Roy. The decree- holder's case was that the 
aforesaid two touzis wore subject to the main, 
tenance charge decreed in her favour and 
that the^ appellants having acquired the said 
touzis with full knowledge of the existence of 
the charge decree in her favour were bound by 

the same. The appellants are all the descendants 
of Pitambar Ghose. 

[ 2 ] The learned Subordinate Judge disallowed 
the respondent's claim in respect of touzi 
NO. 1463 on the ground that in a previous litiga- 
tion (o. S. NO. 522 of 1913, Ex. 6 and Miso. 


B, K. Pal — for AppdlanU; A. B. Ray and M. S. 
Rao — for Respondent. 

NBrasimhEm J. — This is an appeal by some 
of the jadgment-debtors against the order of the 
Subordinate Judge of CuttacK dismissing in 
part their objection under S. 47, 0. P. C. to the 
execution of a maintenance decree obtained by 
the respondent Bhuyani Trinayani Dasi against 
her lale husband Briohandan Bhuyan Brunda- 
ban Chandra Roy in o. S. no. 484 of i9oe. The 
maintenance decree (Ex. F) wag passed on 
16 8-1909 and several items of zamindari pro- 
perties of Sriohandan Bhuyan Brundaban Chan- 
dra Roy were charged with liability for the 
maintenance of the respondent. Two of those 
items are touzi Nos. 1453 and 1463 appertaining 
to Balasore Oollectoratg. The maintenance decree 
was slightly modified when the litigation was 
taken up to the High Court in 1917. But for the 
purpose of the present appeal it is unnecessary 
to discasa in detail the history of that litigation. 
It is su6SQi6nt to note that the aforesaid two 
touzis and several other properlies of Sriohandan 
Bhnyan Brundaban Chandra Roy were made 
subject to the maintenance charge of the respon. 
dent. Touzi No. 1463 wag purchased by one 
Pitambar Qhoae through bis authorised agent in 
a court-sale on 23- 9-1916 and in the sale certifi- 
cate (ex. B) it was expressly stated that the 
sale in favour of the auction-purchaser was sub- 
ject to the charge created by the aforesaid 
maintenance decree. Touzi no. 1453 was also 
purchased on 4 7-1923 by Ihe said Pitambar 
Ghose from one Jadunath Panda who had 
acquired the said touzi from Sriohandan Bhuyan 
Brundaban Chandra Boy by purchasing the 
-same in a couib sale in execution of big mort- 
gage deocee. The said Sriohandan Bhuyan 
Brundaban Chandra Roy died on 4.3- 1943 , 
Baring his life-time bis wife (the respondent) 
diad executed the maintenance decree on several 
'4iQO&8iotns. The present application for exeou* 


cage no, 95 of 1931) to which the respondent 
was a party it wag decided that the said touzi 
was not liable to sale in execution of her decree 
for maintenance. As regards touzi no. M63, 
however, he held that the said Pitambar Ghose 
acquired it subject to the maintenance charge 
of the respondent and that consequently the 
execution should be allowed to continue in res- 
peot of that properly. 

[ 3 ] Several objections bad been taken in the 
lower Court by the appellants-judgment-debfcora 
one of them being that the respondent was the 
9ola heir of Sriohandan Bhuyan Brundaban 
Chandra Roy and that there was a merger of 
her maintenance decree with her right as heir. 
The respondent on the other hand con (ended 
that her husband had adopted one Gourhari 
Saha some time before his death. The learned 
lower Court believed the story of adoption. It 
is, however, unneoessary in this litigation to come 
to any decision as to w^hether the said Gourhari 
Saha w'aa validly adopted by Srichandan Bbu. 
yan Brundaban Chandra Roy. Even if it be 
held that he was validly adopted the respondent 
as a widow would also have a substantial inter- 
est in her husband’s properfy by virtue of the 
provisions ot the Hindu Women’s Rights to 
Property Act, 1937. 

[ 4 ] The main point urged by Jfr. Fal on 
behalf of the appellants is that the aforesaid 
maintenance decree became un executable on 
the death of Sriohandan Bhuyan Brundaban 
Chandra Roy because after that date the res. 
pondent being his widow became an heir to this 
property by virtue of tbe Hindu Women’s 
Eights to Property Act, 1937 and that an heir 
under the Hindu law was not entitled to any 
maintenance. Ho further urged that the other 
properties left by the said Srichandan Bhuyan 
Brundaban Chandra Roy to bis widow were 
considerable and that she has adequate means 
to maintain herself out of those properties. 
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[ 5 ] There isi howeverj no clear evidence about 
the exact value of the property left by Briohan- 
dan Bbiiyan Brundabn-u Chandra Roy. Un- 
doubtedly in 1909 he wag a very substantial 
Zaminrlar as w:ll be clear from the list of the 
zamindari properties that were made subject to 
the niaiEtenanee charge of his wife in the decree 
in o. 3. NO. 434 cf )S03 (Es. f). But from a 
perusal of the case reported in D^i^iiclva ath 
V. Trinayani Do$i, (1946) 24 pat 245 : (A,i.R. 
( 32 ) 1916 pat. 278) (which also arose out of the 
executioQ of the same maintenance decree) it 
appears that most of the properties charged 
with the payment of maintenance to the respon- 
dent had pas-ed out of the hands of her husband 
even durii^g his life time. The evidence in the 
pretent case merely shows that the husband left 
about 80 acres of chcs lands and some other 
properties. But there is absolutely no evidence 
as to the amount of income derived from those 
properties and how much will fall to the share 
of the respondent evc-n if the story of adoption 
be taken as true. 

[6] The essential facts are practically admit- 
ted. Touzi NO. 1463 was made subject to the 
maintenance charge of the respondent decree- 
holder in the decree dated 16 8- 1909 (Ex. F). 
That touzi was purchased by the ancestor cf the 
appellants on 93 9-1916 in a court-sale and in 
the sale certificate (ex. e) the existence of the 
charge on the basis of the aforesaid maintenance 
decree was clearly mentioned. The purchaser 
purchaaed the property with the full knowledge 
of the existence of the charge. In this case 
therefore it will be of mere academic interest 
to discuss the various confiicting decisions regard, 
ing the efiFect of Ss. 52 and loo of the Transfer 
of Property Act, when a property is purchased 
during the pendency of a litigation regarding 
the creation of a charge on the said property by 
a maintenance decree (See Gangahai Pandurang 
V. Pagubai Narayaut i. L. R. (I94i) Bom. i : 
(A.I.R. ( 27 ) 1940 Bom. Bamchandra Guru- 
rao y. Kamala Bat, a.i.r. (si) 1944 Bom. ifli : 
(l. L. B. (1944) Bom. 974) and Kulandaivelu 
Pillai V, Sowhagyammaly a.i.r, (32) 1946 Mad, 
360 : (1946-1 M.L.J. 261). 

[ 7 ] It cannot be seriously disputed that the 
respondent decree- holder has the right to proceed 
against any item of property charged. As early 
as 1867, it was pointed oat by the Bombay High 
Court in Bamohandra v, Savitrihai (4 Bom. 
H.O.A.G. 73) that : 

"By Hindu Kw the maintenaiioe of a widow is a 
obargo upon the whole estate, and, therefore, upon 
every part thereof.” 

Similarly in Sham Lai v Banna ^ 4 all. 396 : 
(1889 A.w.N, 42 P.B.), the Full Bench declared : 

“■When the maintenance has been expressly charged 
OQ the purchased property, it will be liable, although it 
te ehowt' that thete is property in the hands of the 
heire eoffloient to meet the claim 


In Thimmanayanim Bahadur v. Yinhatappa^ 
Nayanim Bahadurt A. i. R. (16) 1928 Mad. 713- 
at p. 716 ; (109 I.O. 872 P. B.), the right of the- 
maintenance decree-holder to choose the property 
against which she may proceed was clearly 
recognised, Again in Dehendranath v. Tri- 
nayamdati, I.L.B. (1945) 24 pat, 246 : (a. i. 

(32) 1945 pat. 278) it was pointed out that “every 
part of the property charged is liable for the- 
payment of the decretal debt”. Therefore the 
fact that the respondent has chosen one of the 
several items of the charged property for this- 
execution proceeding will not be a grourd for 
resisting her claim. 

[ 3 ] The main question for ooDsideralion is 
whether the death of the respondent’s husband' 
in 1943 has had the effect of making the main- 
tenance decree unesecutable. It is doubtless true* 
that from the date of bis death the respondent 
as his widow became entitled to a share of his 
pioperty (if the story of adoption be believed) 
or the whole of his property (if there was nO' 
adoption) by virtue of the Hindu Women's 
Rights to Property Act, 1937. There is sufficient- 
authority to support the view that a Hindi* 
widow who has become an heir of her husbands 
property cannot claim maintenance out of thab- 
property, Venkata Subbarattamma v. Krish* 
niah, A. I. B. (3l) 1943 Mad. 417 l (208 I. 0. 638> 
and T. Sarojini Devi v. T. Sri Kristne, I.L.B, 
(l945) Mad. 61 at p. 69 : (a. I. B. (31) 1944 Mad^ 
401 ). In the latter Madras decision Patanjali J, 
pointed out ; 

"It may well be that, if the Act (referrirg to tbe- 
Hindu Women’s Bights to Property Act, 1937) confer- 
red upon the widow a right of succession in respect 0 
ail her husband’s property, the right of mftintenanoe' 
allowed to her under the ordinary Hindu law aa com- 
pensation for her exolusion from inheritance ^ would 
longer be available, altbough nothing is aaid m th 
Act about rights of maintenanoe.” 

This point has been fully dieoussed in a recent 
decision of the Oudh Chief Oouife reported 
Misri Lai V* Met, Simatrat 123 Luck. 277) 
where after an exhaustive discussion of all th^ 
authorities on the subject it was pointed ont 
that the right of a Hindu widow to olaiin 
maintenance out of the joint family property or 
her husband was extinguished after the passing 
of the Hindu Women’s Eights bo Property Aoti 
1937. In the aforesaid Madras decisions, how- 
ever, the right of maintenance of a Hindu- 
widow from the agricultural lands left by hor 
husband was recognised because till then the 
said Act had nob been applied to agiiOTltural- 
lands left by her husband was recognised be(»uao- 
till then the said Act had not bsen appli®“ I®* 
agricultural lands by the Provincial Legislature. 
But this argument is no longer available in b ^ 
Province of Orissa because by Orissa Act ^ - 
1944 the provisions of the Hindu Won^* 
Bights to Property Act, 1937 were applied 
agricultural lands in the Province with rettOAiri 
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P60tlT6 ttffoob from tll6 dflito of thfl ootuiuyucs- 
meut of the Utter Act. 

[dj But the lUitin diftioulty the ap. 

pellantg* case arises from the fact that the lower 
Court w*8 aoting merely as au executing Court 
and hid, therefore, no jurisdiction to go behind 
the decree. It may be that in a properly conati- 
tnted suit the appellants may be able to succeed 
in establishing that the respondent had no right 
to claim maintenance from the date of tbo death 
of ber husband and thus extinguiah the effect 
of the maintenance decree in o. s. No. 48i of 
1908. It is also not unlikely that even if they 
are unable to ccmpletely extinguish the said 
decree they may be able to get the maintenance 
allowance reduced to a substantial extent after 
taking into consideration the exact value of the 
assets of Sriobandan Bhuyau Bruudabnn Chan- 
dr* Boy that were inherited by bis widow. 
Even before the passing of the Hindu W( men's 
Rights to Property Act, 1937, it was fully recog- 
nised that a maintenance decree itself may be 
varied due to change in eircumsiances; Buka 
Bat T. Qanda Bai, i all. 694, Venkaiuia v. 
Aitanima, 13 Mad. 183; Bajigaru Ammal v. 
Yijayamachi Beddiar, 22 Mad. 175; Gopika 
Bai V. Dattatraya, 2i Bom. 386 : (2 Bom. L. R. 
191): Kewalmal v, Isri Bat, 93 i. o. 353: (a.i.r. 
(13) 1926 Sind 135), Sheo Maiigal v. Boahikuar, 
A. I. r. (23) 1936 Oudh 60 ; (ii Luck 607) and 
Sundari Ammal v. Venkat Rama, 66 M. L, J. 
680 ; (a, I. r, (2i) 1934 Mad. 384). But in all 
these cases the question arose not in an execu- 
tion proceeding but in a separate suit. In the 
present case, however, there is a decree in favour 
of the respondent and that decree does not say 
in any way that it shall cease to be operative 
after the death of the respondent’s husband. On 
the other hand, the very fact that it is a main* 
tenauca decree reasonably indicates that it 
would be operative during the life-time of the 
decree. holder. The Court took special care to 
specify various items of property of the husband 
wbick should be subject to the maintenance 
charge and this safeguard was specially adopted 
with a view to prevent the husband from 
defeating the maintenance of his wife by alienat- 
ing his properties. Therefore, so long as the 
charge remains and the decree stands unmodi, 
fied I do not think it will be open to the execu- 
ting Court to say that the decree is unexecutabla 
because after the death of the husband the widow 
as his heir has inherited his properties. 

[10] In Oopihabai v. Vattatraya, 24 Bom, 
886 : (3 Bom. L. R. 191), Parsons J. pointed out 
the desirability of inserting suitable words in 
the maintenance decree so as to enable the 
CourtSi On application, to set aside or modify 
orders as ciroumBtancea might require. If 
in the present maintenance decree also such 
words had been inserted it would have been 
Open for , the appellants to apply in the execution 


procoodiug itaalf for rod notion of fcho nito of 
maintenanco duo to change of circumatanco'! but 
unfortunately for them there aro no such wordo 
in the decree and it must be executed aa ib 
stands. Ill Ba7i7)ials(i7iyji y, Hai l\.'U 7 id(nikuv<i 7 \ 

Bom. L. R. 631) it was observed: 

“But here tbo claim ia under tbu Hpeolitl provi.sj‘0110 
o( a decreo (xpresaly dfollnt; with tbo oircumetancos oi? 
this part'oulrtr caPo. And that deoree, passed in rela- 
tion to thoflQ eiroumatatioos, contained no pioviaion 
whatever that tbo rif^hts thereby conferred on tbo 
respondent t-hould bo depondent upon lier p’aco of 
residence or upon tniy other mutier whateotvor. Ib 
conferred In terms an unoonditioiial and abpolute right 
to tbo maintenance Bpeoitied therein. Tbero is neither 
neoeBsity nor jnstlfioation for any conjeeiuro as to (he 
reasons for that decision or as to the prcpriely tboieof. 
It is binding in ejcecntion on the parties tLuiroto, Had. 
neither of them ooiild go behind it or add to it a’ con- 
dition which it does not contain. A decree foe njiiin- 
tenance right may be so framed as to admit of irjodifi- 
caiion of its ferma with reference to post decreta- 
changos In the oirenroBtacces or in the relations of the 
parties. jNo authority has, bowevtr, bein cited to show 
that such modidcations could be made on aoplicatiort 
in execution when ihe decree contains no provision iu 
that bebfil f.*' 


Though the aforesaid cfsse is distinguishable on 
facta from the present case the principle laid 
down therein is aiiplicable with equal force and 
with respeot I would agree entirely wiih those 
observations. 


fll]^ In M%diia v. V irammall, {10 Mad 583 
F, B.) it was held that a decree for maintenanco 
obtained by a widow in a suit against ber hus- 
band’s brother could nob be executed after hia 
death against the joint family property in the 
hands of other members of the family. But it 
was expressly observed that the deoision would 
have been different if the defendant had been 
sued as representing the family or if the main, 
tenance had been charged on the joint family 
property. Following this decision, in Sulbanna 
Bhaita v. Suhbanmi, 3 o Mad. 324 : (17 m. l. j. 
180 ) it was held that a maintenance decree 
obtained by an illegitimate son against his 
father such maintenance being charged on the 
joint family property of the father and his 
legitimate sons, could be enforced against the 
SODS after the father's death The present case 
is of a similar type. Though the maintenance 
decree was against the husband such maintenance 
was charged on bis property. So long as the 
cnarge remains, the decree is enforceable against 
the suecessor-in- interest of the husband even 
after bis death. To hold otherwise would be to 

defeat the very purpose for which the charge 
was created. 

[13] Mr. tal has relied on Ohinna GouTidan 
V, Kalyana Sundaram, a. i. H. ( 28 ) 1941 Mad 
ise : ( 1940-9 M. L. J. 881 ) and Venkayya v. 
Baghavamma, A. i. b. (29) 1942 Mad. i: (3. l. r^ 
( 1943 ) Mad. 2O for the view that where the basis 
on which a deoree is passed has disappeared, 
such a decree becomes unenforceable. Chinn^ 
Qoundan v. Kalyanat a. I. R. (28) 1941 jfad. 
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126 : (1910) 3 M. L. J. 881) is, however, clearly 
distinguishable bfcauee there the decree ceased 
to be executable by the operation of a statute. 
This position admits of no doubt. For example 
there are some provisions in the Orissa Money- 
lenders Act (see sections 11 and X7) which say 
that some decrees shall be deemed to have been 
satisfied under certain circumstances. No execu. 
ting Court can execute a decree against the ex- 
press provisions of an Act. In the present case, 
however, this analogy will not apply because 
the Hindu Women’s Rights to Property Act, 
1937, does not expressly say anything about the 
cnforcibility ot otherwise of maintenince decrees 
obtained prior to the date of the commenoe- 
inent of that Act. In V^nkayya v. Baghavam. 
ma\ A, I. S. (29) 1942 Mad. I : (l. Ii. R, (l942) 
Mad. 24), the principles of English law regard- 
ing divorce and alimony were applied and it 
was held that a decree obtained by a Hindu 
wife against her husband for maintenance ceas- 
ed to be enforceable if subsequent to the decree 
the wife resumes cohabitation with her husband. 
Therein it was pointed out that the basis on 
w'hich a decree for maintenance was passed in 
favour of the wife namely the living of the wife 
separately from her husband for good reasons 
had disappeared by the act of the parties. By 
returning to her husband, she became disentitled 
to claim maintenance and therefore it was held 
that tbe previous decree became inefifective and 
the parties were restored to the position which 
they occupied when they were married. I do not 
think it will be proper to apply the principle of 
this decision to tbe present case. The basis on 
which the decree was obtained by the respon- 
dent against her husband cannot be said to have 
disappeared. The decree was based on tbe rela- 
tionship of husband and wife and the fact that 
the husband by his own conduct compelled his 
wife to live apart from him. Till his death the 
conditions remained as they were at the time of 
tbe passing of the decree and the only change 
that has been brought about is the change in 
her status from a wife to that of a widow and 
the consequent right to inherit his property 
under the Hindu Women’s Bights to Property 
Act, 1937. The right of a wife to claim main- 
'lenance from the estate of her husband is essen- 
dally different from that of a widow to oUim 
maintenance from the estate of her deceased 
husband [see Sham Devi v. Mohan Lai, A.X.R. 
(21) 1934 Lab, 167). The former is based on tbe 
relationship between the two and tbe personal 
xbligation arising out of it. The latter is, how- 
ever, limited to those instances where she cannot 
succeed to her husband’s estate as bis heir. The 
Hindu Women’s Rights to Property Act, 1937, 
may have the effect of extinguishing such rights 
of a widow bub it has left the rights of the wife 
anaffeoted. When those rights have been em- 
bodied in a deoree and a charge has been created 


in respect of several items of her husband's 
property, and there is nothing in the decree to 
indicate that its life is Limited to tbe life of the 
husband, the executing Courtbas no other option 
except to execute the deoree as it stands. All 
that can be reasonably urged on behalf of the 
appellants is that in view of the improved finan- 
cial position of the respondent caused by her 
inheriting her husband’s property, tbe main- 
tenance allowance may be substantially reduced 
or (if tbe evidence justifies it) may be cancelled 
altogether. But I think this can be done only 
by a separate suit and not by way of an objeo-l 
tlon in an execution proceeding. 

[13] I would, therefore, dismiss the appeal 
with costs. 

[14] Jagannadhadas J. — I agree with my 
learned brother that the appeal is to be dismissed 


with costa. 

[15] The facts out of which this appeal arises 
have been fully eeb out in the judgment of my 
learned brother. The argument for the appellant 
is that since by the date of the application for 
execution, the husband of decree-holder had 
died, the decree is no longer exocntable as 
against the appellants. Various grounds are 
alleged in support of this position, (a) The deoree 
is 60 nomine against the deceased husband of the 
respondent and there is no deoree against tbe 
appellants. They cannot be said to be the legal 
representatives of the original judgment-debtor 
and the decree cannot be executed against theta, 
(b) The decree has become inoperative and is 
no loager executable because, (i) It is based on 
the personal obligation of the husband which 
ceases with his death, (ii) After the hueband^s 
death, she has become an heir to her husband s 
property and has no longer any subsisting right 


of maintenance. 

{16] As regards the contention (a),theappeUante 
who have purchased some items of the property: 
charged, while the deoree continues to remain 
unsatisfied, are clearly persons bound by the 
decree by virtue of S. 62 of tbe Transfer of Tt®* 
petty Act and are in the position of jadgmeut 
debtors under the deoree in respect of exeonUon 


against the said items of property. They may 
also be considered to he persons in possession o 
the assets of the original judgment-debtor 
property they have purchased subject to the, 
charge, to the extent required for satiefaotion o 
the deoree out of the items so purchased ana m 
that sense his legal representatives. &8 ^ 

contention (b), learned counsel for 
has cited authorities to show that where t 
basis Or foundation of a decree vanishes, t s 
decree ifceelf becomes inoperative and 
able and that this objection can be raised i 
execution under S. 47, 0, P. 0. without * 
rate suit having to be filed to set aside 
decree. Syam MandcU v. Satinath i 

u oal. 964 ; (A. I, B. (4) 1917 oal. Ti8) an 





1951 


Tibthababi V. TrInayani Dasi (Jagannadhadas J.) 


Venkayya v. Eaghavamma, i. ii. r, (1012) 

Mad. 94 : {a. I. R. (S 9 ) 1948 Mad. 1) Iind Nara. 
van Chitko v. Vtthal Parshoiatn, 12 liom. 23 , 
and a number of other oases have been brought 
to our notice. Assuming this proposition to be 
oorreoti the questiou is wheiliei it can be said that 
the basis of the charge- decree foe maintenarce 
obtained by a wife against her husband neces- 
sarily vanishes witli the death of the husband. 

C 17 ] It is no doubt true that the obligation of 
the husband to maintain his wife is personal. 
But it docs not follow that it does not survive, 
The right of the wife to get maintenance from 
her^ husband is one that eau also be enforced 
against the property of the husband or fhe share 
of the husband in the family property. All that 
is meant when it is said that the husband’s obli- 
gation in this behalf is personal is merely to 
emphasize that irrespective of having any pro. 
perty the husband is bound to maintain the 
wife. 'When.howeyer, the obligation is charged on 
the property, it is no longer a mere personal 
liability, but is also a property liability. That 
this is so appeared from the fact that the charg- 
ed property can be proceeded against irrespective 
of the possession of other property in the hands 
of the debtor and independent of whether the 
personal remedy is pursued in the first instance 
or not, Sham Lai v. Banna, 4 all. 2fG (F. li). 
It is, therefore, erroneous to eay, as has been 
contended, that the obligation is merely personal 
and that the charge is an accessory liability, 
which falls to the ground with the death of the 
husband. The right of the wife to obtain main, 
tenance is prima facie for her life and hence 
the property charged can be followed daring her 
life time into the bands of every person to 
whom it passes. This has been recognised in 
Subbanna Bhatta v. Subbanna^ 30 Mad. 324 ; 
( 1 ) M-L.J. I 80 ) following Muitia v. Virammal, 
10 Mad, 983 (F. B.) which has pointed out the 
distinction in this respect between a main- 
tenance decree which has been obtained against 
a iwrson individually and a maintenance decree 
which has been obtained against a representa. 
tive of the family or which has been charged on 
the property. Those were, no doubt, cases of 
decrees obtained by a widow against another 
member of the family, but the principle would 
appear equally to apply to the case of a decree 
obtained by a wife against her husband. There 
ifl nothing in Sh/xm Devi v. Mohan Lal^ 15 
Lab. 69j: (a. I. R. (21) 1984 Lah. 167) which has 
been cited to militate against this view. 

[ 18 l Prima facie, the object of obtaining the 
charge for maintenance in respect of certain 
items of the property is that so long as the 
decree. holder’s tight to be maintained oat of the 
property continues, the property charged is to 
be treated as the faueband’s assete in the hands 
BuooeseoE or alienee, for pneposes of 
Mtisfaotion of the liability charged. It appears 
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to me, therefore, that in the case of a cliiir'e 

decree for inaiuteiiiiuce, liko tho one under con- 

Bideratiou in the present case, tho fact of (ho 

death of tho bus band by itself does not in any 

way alter the foundation of tlie decree and does 

not make the decree inexecutable and that prima 

facie the decree enures for the lifolime of tJief 

deoreo-holder as against the charged property ( 

Any o-her view would reeult in corapelling (he 

wife who bag bGOome a widow to sue afret-h fnr 

her maintenance, the hoirg or the oopircenors 

of her husband. In a case where the husband 

hag left no property at h?s death or has not hft 

sufiBoient property fo provide for her reasonable 

maintenance, she would fce without any remedy 

and the purchaser of ihe charged property would 

be getting a release from the liability w*hich be 

has not bargained for. We have been shown no 

authority compelling us to accede to any such 
view. 

[19] The only further question that remaing is 
whether the fact of the respondent having succee- 
ded to some property of her husband in iLis 
case, makes any difference. It has, to doubt.ij 
been held (bat where a widow succeeds to her! 
husband’s rroperty the hag no longer ary right! 
to maintenance because her right to a share is! 
in lieu of her maintenance and she cannotf 
obviously be a maintenance-holder in respect of| 
the very property which she owns for her life;! 
vide Misrilal v. Mst. Simairaf 23 Luck. 277 
It has been held on (he other band that where 
the widow succeeds only to seme of the proper- 
ties of her husband as heir, her right to main- 
tenance out of the other properties of the 
husband does not disappear, though the fact of 
her being the owner of some properties may be 
a ground for variation of the quantum of main- 
tenance. Sarojini Devi v, Stiktistve, i. l. r 
(1946) Mad. 61 : (A. I. K. (31) 1944 401)! In 

a case like the present one, where some of th( 
properties of her husband which have been 
charged for her maintenance have passed awe^ 
from the husband's rstate by the date of hit 
death, she obviously cannot succeed as an heii 
to these properties and there can be no quei-tior 
of her being entitled to those items as owner 
and, at the same time of getting maintenance 
out of them. There is no scope lor the operatior 
of the principle of merger. There is, therefore 
no reason why her right to maintenance out of 
those properties should beheld to have vaniehed 
Those properties continue to be her husband ’f 
assets by virtue of the charge, for purposes 
obtaining satisfaction of the decree, but havf 
ceased to be her husband’s property for purposes 
of any succession on account of their having 
been alienated away. Her right to maintenance 
out of them may, therefore, be held on principle to 
have remained intact on the analogy of Saroimu 
Devt V Srikiatna, I.L.R. (i946) Mad. 6i: (a.i.b I 
(31) 1944 Mad. 401) flubjeot, of course, to any! 
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, modihcation on the question of quantum by any 
^ifieparate proceedings. 

[•20J In the result, therefore, I agree with the 
order of my learned brother. 

E.S. Appeal dismissed. 

A. 1. B. (33) 1931 Orissa 312 [0. N. 76.] 
Ray C. J. & Panigrahi J, 

Narendra Kishore Das — Applt. v. Bana- 

mali Sahu Dibakar Sahu Firm — Resp. 

A. F. O. 0 No. 61 of 1948, D/- 25*4-1949, 

(a) Civil P. C. (1908), O. 5, Rr, 1 (3), 17, 20 —“In 
such other manner as Court thinks iit” in R. 20 — . 
Service of summons by registered post — It must 
however comply with R. 1 (3) of O, 5 & Form 1, 
App, B— Post card not containing signature of 
Ct, or any officer appointed by Ct. or seal of Ct. 
— It is not valid service of summons — Not only 
there must be seal of Ct. but also signature of Ct. 

Anno. C. P. 0., 0, 5, R, 1, N. 2; 0. 5, E. 20. N, 5. 

[Para 3] 

(b) Civil P. C. (1908), O. 9, R. 13 —Setting aside 

of ex partQ decree — Service of summons — Mere 
knowledge of party -of institution of suit is not 
sufiicient — Eiiective service of summons must be 
proved— Ex 'parte decree would fce set aside in 
absence of proof of service. [Para 4] 

Anno. C, P. 0., 0. 9, R. 13. N. 13. 

(c) Civil P. C. (1908), O, 5, R. 20 — Service by 

post is supplementary mode of service — By itself, 
ft will not take place oi service of summons, spe- 
cially when there is no attempt at personal 
service. [Para 5] 

Anno. C. P. 0., 0. 5, B. 20, N. 4 & 5. 

(d) Civil P. C, (1908), O. 5, R. 1 (3)-Seal oi Ct. 
— Date-Stamp of office cannot take place of seal of 

'Ct. [Para 3] 

Anno. Oivil F. C., 0. 5, B. 1, N. 2. 

R, K, Das—.for ApplLf B. N, Mohanty — for Resp» 

Ray C. J. — This appeal ia directed against 
an order of the Subordinate Judge of Outtaok 
refusing to set aside au ex parte decree. The euit 
was a Money Suit by the resp. against more 
than four defts, of whom deft. 2 is the applt. 
before us. Deft. 1 is the elder brother & is atat- 
■ ed to be the Manager of the joint family of 
defts, 1, 2 &, 3. Deft. 4 is a Muhammadan gentle, 
man who was impleaded on the ground that he 
was one of the patnrs of the parfcnerehip busi- 
ness in relation whereto the liability in favour 
of the pltf. is said to have arisen. Defta 5 & 6 
were some of the servants of the partnership 
concern. The suit "was contested by deft. 4 & 
he was released from the liability on the find- 
ing that he was not a patnr, of the concern. 
Deft. 1, while residing at Puri, the place where 
he ordinarily resides now.a.days away from 
the family house at Outtaok, was personally 
served with summons which he acknowledged. 
Deft. 3 is the son of deft. i. The two defts. 
(deftg. 2 & 3) could not be personally served 
with the regular summonses aooompanied with 
copies of plaint addressed to them. The report 
of the Serving Officer was that the copies of 
summonses bad been tendered to them; but they 
having understood the purport thereof refused 
to acknowledge & thereupon they were hung at 
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the s^dr door of their residence* I could not 
quite understand how could deft. 3*8 ordinary 
residence be at Cuttack when his father deft. l 
was ordinary residing at Puri. Deft. 3 was ad- 
mittedly at the time a student of Jadavpur 
Engineering College. Under the ciroumstancesi 
as is expected, the learned Subordinate Judge 
did not accept the report as to the mode of 
service of the Serving Officer & declared the 
same to be unsatisfactory calling upon the pltf. 
bo take further steps for fresh service. The fresh 
service that was ordered by the Ct. was a te- 
gistered Post Card. This Post Card is said to 
have been tendered to the applt. before us & 
refused. Thereafter, the suit was set down ex 
parte against defts. 1, 2 3. The suit travelled 

through a long course on account of contest by 
deft. 4 k wag finally disposed of about a year 
after. The decree was ex parte as against defts. 1, 
2 & 3 one of dismissal as against defts, 4, 6 & 
6. The defts. i, 2 & 3 by separate applnS. filed, 
sought to have the ex parte decree set aside under 
o. 9, R. 13 which met with refusal by the Sub. 
ordinate Judge. Hence this appeal by the deft. S. 

[s3 The learned Subordinate Judge, after 
considering the evidenoa of the Postal Peon 
(witness 2 for the opp. party), has come to the 
finding that the post card was tendered per- 
sonally to Narendra Kishore Das. I have gone 
through the evidence of this witness & there ia 
much to be said against his testimony. He is a 
peon under suspension regarding delivery of an 
Insured Parcel for about nine montba by the 
time when he deposed. The point, however, that 
has to be considered in this appeal is whether 
the post card, in question, is an effectual sub- 
stitute for the regular service of summons. 0. 6, 
R, 17 lays down the various alternatives that 
have to be adopted for effecting personal or 
other service of summons accompanied with copy 
of plaint on a deft, the validity of which de- 
pends upon the Gfc’s. pronouncement of its 
genuineoMS & credibility. As I have said in this 
case, the Ot. pronounced the Serving Officer’s 
report as unsatisfactory. Then comes B. 20 of 

the Order into operation which provides; 

“Where the Ct, ia satisfied that there is reason to 
believe that the deft, is kteping ont of the way for the 
purpose of avoiding servioe, or that for any other 
reason the summoos cannot be served in the ordinary 
way, the Ct, shall order the sammona to be served by 
afifixing a oopy thereof in some oonspiouoas place in 
the Court-house & also upon some aonsploaouB part of 
the house (if any) in which the deft, is known to 
have last resided or carried on buiineas or personify 
worked for gain, or in such other manner cie the CU 
thinks /if.” 

[3] The last mode of service, namely, "or in 
such other manner as the Ot. thinks no 
doubt, gives the Ot. the jurisdiction to have the 
service of summons through registered post. But 
the question reduces itself to this what that 
summons should be? Should it be an;^hiiig 
different from what it ought to be within tbs 
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meaning of B. It 0- 6 of the Code & the Form pie- 
eoribed in App. B (no. U? Sub.r. (8) of r. i, o. 6, 
provides : 

**Every euoh sammona shall be signed by ths Judi^e or 
suoh ofGoer as he appoints, A shall bo soiled with tbe seat 
■ot (ha Ct,’* « 

According to App B (no. 1), the gammons besides 
giving adequate particulars of the suit & the date 
tixed for either disposal or for settlement of issues, 
^ill purport to be one addressed by the Ct. or under 
the authority of the Ct. The latter requirement is 
to be fulhlled by insertion of the following words 
or their equivalent: "Given under my hand A the 
eeal of the Ot., this day of 19 Judge/* 

I [Until this is done it cannot be a summons within 
the meaning of law. This post card, though it con* 
tains some particulars about the date fixed foe the 
suit & the nature of the suit, including by whom & 
against whom it is brought) bears nothing to say 
that it is signed by the Judge or under his autho- 
rity. In the first summons, which could not be satis- 
iactorily served , but which is on a printed form, 
the words are *‘Anibha,r Swakshyar 0 Adalatar 
Mohar Krame Sana 19i6 Ma$iha 9 Masar Ta 11 
Rikke Diagala^’* Underneath, there is a signature 
of the Sheristadar indicating that he is the person 
appointed by the Ct. to sign. Such indication is 
made by words : “By Order Sheristadar’*. Besides 
on the vary face of it, it contains a seal -the imprea- 
a:on from which reads ‘Seal of the Ct, of the Sub- 
ordinate Cuttack". Mr. B. N. Mohanti, appearing 
for the opp. party, invites our attention to a seal 
•on the reverse of the poet card (the side in which 
the address is written) which is to the effect "Sub- 
\ Judge's Ot. Cuttack Filed 19. X 1-1946". This, how- 
l ever, caunot take the place of the Seal of the Ct. 
i This is only a date-stamp of the OQOIae indicating 
' the date when any particular document or paper is 
; filed in Ot. Besides, this is not a part of the sum- 
mons too. The entire summons is on the front page 
I of the post card, which as 1 have said, does not 
^ either contain the signature of the Judge or that of 
any other Officer appointed by him in that behalf 
i nor the seal of the Ot. Even if one is there, namely, 

1 ^ the seal of the Ct. if the other is not there, it does 
not amount to a summons. The rule requires 
both. 

[ 4 ] It is well settled in principle that a party's 
knowledge of the institution of a suit is not suffi- 
' oienfe so long as he is not effectively served with 
eummons of the suit. He may from various oir. 
loumstances or after his own enquiry come to know 
that a suit has been filed against him, but he is 
entitled to expect sarviae of summons from Ot, 

! TiU that is done, you cannot fix him with the liabi- 
lity of ex parte decree & cannot refuse his appln. to 
set aside the said decree on the ground that there 
is good reason to believe that he knew of the suit, 
1 Therefore, even if we believe that this post card was 
1 tendered to the applt. (Naceirata Kishore Dis) & he 
1 •refused it, yet there was nothing in it to show that 
vt was a summons addressed by a Judge of the Ot. 
B 1851 OriBaa/40 & 41 


commanding him to appear in Ct, answer to a 
cause ngainst him. 

C6l Under the circunistances, wo are of opinion 
that in this cage, it cannot be held that tlie sum. 
mons hag been served upon him in accordance with 
law. It dhouli be proiier to state here that service 
by post may be adofitol ag a supplementary mode 
of service, but it shaU not, by itself, take the placed 
of service of summons, particularly, in a case where 
there wag no attempt to serve the defls. /with sum* 
mons personally as in this cage in which the peon’s 
report was not believed by the Ct, 

[6] In consideration of what I have said above, 
I should set aside the ex parte decree in the suit, 
eg a whole, k restore the suit to its file ag against 
defig 1 , 3 & 3. The appeal is allowed. The applt, 
however, in the special oiroumstances of the case, 
shall pay costa of this Ct, to the pltf. rosp. 

[ 7 ] Panigrahi J. — T agree, 

R.G.D, Appeal allowed, 

A, I. R. (38) 1951 Orissa 313 [G. W, 77] 

jAGANNiDhIADAS AND PaNIGRAHI JJ. 

Pratap Kishore k another — Pltfs,-AppltSi v. 
Gyanendranath — Deft.-Risp. 

Ssoona Appeal No. 203 of 19 f7, D/- 26-2-1951. 

(a) Bengal, Agra & Assam Civil Courts Act (1837), 
S. 38 (2)— Appeal against decree on judgment writtea 
by predecessor ^Civil P. C. (1908), O. 20, Rr. 2, 8, 

PanigrahiJ. — Tbe judgmeot read oat in open Ct. by 
a Judge written out by bis predecaBSor does not become 
bis 0(70 judgment so as to render bltn incompetent to heat 
an appeal against tbe decree paiged on U under S, 38 (2). 

[Para 13] 

Anno. 0. P. G., 0. 20 R, 2 N. 2; R. 8 N. 1. 

(b) Civil P. C. (19081, 0.20, R. 2— Judgment writtea 
by Judge on leave, 

The use of the word “predeoassot'' in 0. 20, R. 2, is 
unqualified & would, tharefore, apply to any officer who 
had tried the oase. Whether he is still In service, or baa 
been traogterred, or has gone on leave. Hence a judgment 
written by a Judge who has gone on leave is a valid judg- 
ment. [Para 16] 

Anno, C. P. C., 0. 20 R. 2 N, 2. 

(c) Civil P. C. (1908), O. 20, R. 2 -Scope of. 

Panigrahi J, —The language of the rale does not war- 
rant the assumption that the succeeding Judge, who 
merely piooouoces in open Ot. a judgment prepared by 
bis predecessor, neoessacily expresses htmgalf as being in 
agreement with the views contained in that judgment; or 
that when he does not pronounce that judgment & order! 
a retrial he Decessatily expres-es himself aa being in doubt 
as to the correctness of that judgment. [Para 18] 

Anno. C. P. C., O. 20 B. 2 N. 2, 3. 

(d) Civil P. C. (1908), O. 20, Rr. 2, 8 — Decree by 
successor — Effect — Bengal, Agra & Assam Civil 
Courts Act (1837}, S. 38 (2). 

Panigrahi J, — A decree is passed by the predecessor, 
who writes the judgment in the ordering portion ot his 
judgment though it Is aotually drawn up & signed by the 
s accessor, [Para 17] 

Dai J, — The phrase "the Judge who passed the deotes^^ 
in S. 33, aub'S. (2), Bengal, Agra & Assam Civil Courts Act 
should be oonstraad as applicable only to the Judge who 
prepares the judgment & in the nocmat ooarse ptonounoes 
it & thereby passes decree & not to the Judge who merely 
pronounces the judgment under the provisions of 0. 20, 
B. 2, without having himself prepared It, The eucoessor 
Judge pronooooes the judgment of the predeoessor Judge 
as bis statutory proxy, & the judgmsot so pcoaounoed ia 
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to all Intents & purposea the determination of the prede* 

oessor Judge, It ia. therefore, aa though the pronounoing 
of the judgment, which undoubtedlj constitutes the paes- 
ine of the decree ie to be taken in law to be the pronoance- 
ment by the predecesaor Judge. [Patue 39, 40] 

Anno. 0. P. C., O. 20 R. 2 N. 2; E, 8 N. 1. 

(e) Civil P. C. (1908), S. 9 — Contravention of rule of 

mOTe'deviation from a rule of procedure cannot bo 
more than an irrfgularlty & neel not utceaaatiiy affect 
inriadtctlon. 

Anno, O. P, C,, S. 9 N. 3, 4, 6. 

(f) Hindu Law — Joint family — Self- acquired pro. 
pefty,— Use by others— P»esumption, 

A member of the joint family who acquires property 
may allow other memberB of that joint family to manage 
It & to enjoy the income arising out of it. But this cic- 
oomstanoe alone cannot militate against the presumption 
that saoh property acquired by a member out of his own 
eainings- constitutes bis self- acquisition. It is not unusual 
in a joint family, for its members to utilise the income so 
long as they are joint. The real test in eucb oases is the 
intention behind the act. Does that act indicate that the 
acquirer intended to throw it Into the common stock & 
not to claim separate title thereto ? It certainly cannot be 
said that the moment a member acquires property with 
bis own earnings he should immediately separate himself 
from the other members in order that be might treat 
bis aoqaieitioD as separate; & that failure to do so should 
necessarily lead to a presumption that the property would 
be a part of the joint family properly. In the absecce of 
any evidence of a poeiiive character to show that the 
acquirer intended that his ecquieltion should be treated 
as a part of the family stock, the presumption would be 
that it must remain bis self acquisition. [Para 22] 

(g) Evidence Act (1872), Ss, 17, 31 — Admissions — 
Value of* 

What a party himself admits to be true may reasonably 
be presumed to be so. The party making the admissiou 
may give evidence to rebut this presumption. 'The express 
admissions of a party to the suit or admissions Implied 
from his oonduot are evidence — indeed strong evidence — 
against him unless he can prove that such admissions 
were mistaken or were untrue & he is not estopped or 
eODoladed by them unless another person has been in- 
dneed by them to alter bis oondition. [Para 26] 

Anno. Evidence Act, S. 17 5; 8, 31 N. 1, 2. 

(h) Civil P. C. (1908), O. 2, R. 1— Frame of suit. 
When a pltf. comes to Gt. to set aside an adoption on 

the foot of which there is a partition, the obligation ties 
on him to eo ooostitute hia suit as to enable the Ct. to 
deal with the whole eubiect^matter & dispose of all tbe 
rights lb interests of the parties to tbe deed. He oannot 
seek to set aside the adoption without also repudiating the 
deed of partition. [Para 26] 

Anno. G. P, 0., O. 2 R. 1 N. 2, 3. 

(i) Evidence Act (1872), Ss. 101 to 103 — Adoption, 
The onus ia heavy against the person* setting up an 

adoption espeoially when there is no ocntemporaneous 
deed of adoption. [Para 29] 

Anno. Evidence Aet, Sa. 101 to 103 N, 13, 

(j) Evidence Act (1872), S. 21— Admission by Hindu 
ather. 

Admission made by father would be admissible as 
against the son, the father being tbe representative in in- 
terest of the son in dealing with ancestral property, 

[Para 30] 

Anno. Evidence Act, S. 21 N. 3. 

(k) Evidence Act (1872), S. 64— Document— Proof, 
Where certain documents have been marked as exhibits 

In a ease without objeotion but the contents thereof have 
not been put to the persona oonnected with them either 
in their chief examination or oross-examioation it ia not 
possible to make use of tbe statements made therein for 
the putpo&e of drawtDg inferenoea one way ox the other. 

, [Para 32] 

Aauo, Evldenoa Act, 8. 64 N, 1, 


(1) Interpretation of Statutes— Consideration of ob- 
ject Intended, 

Words or pbrasfs in a statute, having larger import 
can, having regard tc the purpose & object intended, be 
underEtood in a limited sen Be. [Para 39] 

Anno. C. P. G., Pre N 7. 

(m) Civil P. C. (1908), O. 20,' R. 2 — “May pro- 
nounce,” 

Obiter (Das J ,) — The word “may” in 0, 20, R. 2 mask 
be construed not as involving a discretion, but as oODfer- 
ring an authority which It is tbe duty of tbe saooessor to 
exercise, if there is on record a prepared & signed jodg— 
ment of his predecessor, who heard the suit, [Para 41jt 

Anno. C. P. C., O. 20 F. 2 N. 3. 

D. Mohanty £ Muralidhar Mohanfy — for AfpUs.;;. 
M. S. Rao~~for Resp. 

Panigrahi J. — This is a pUf.’s secoad appeal 
against the jadgemnt of Sri 0. C. Coarl, Diet, J.» 
Cuttack, aE&rmiQg the judgment of Sii G. 0. De, 
Addl. Subordinate Judge, Cuttaok, in o. S. NO. s& 
of 1938. 

[2] Pltf. 1 is the son of one Bhagat Charan 
Mohanty who was impleaded as deft. 3 in the Buik 
but was transposed as pltf, 2 on'9.6-«o whan the trial 
was opened. The first pltf. — who was a minor — 
raised the suit through hia next friend, Suriyamonh 
Dei, said to be his father’s sister, for a deolaralioa 
that deft. 1 Gyanendranath Mohanty, is not tho- 
adopted son o£ Nruaingho Charan Mohanty, the*- 
deceased uncle of pltf. 2, He alleged that Nrusingho 
Charan Mohanty h^ad married Pramila Sundarl 
the sister of GyanendiaBa h in 1921; that on ao- 
counb of this relationship pltf. S was looking upon 
Babu Lakshmimdhar Mohanty, the natural father of 
deft. 1 as 'Murabi' & that Laksbmidhar Baba had 
a command ing inBaenoe over pltf. 9. It was further 
alleged that pltf. 2, Bhagat Charan, was subject to 
a sort of sentimental weakness and weakneBS of 
mind in tbe presence of deft. I’s sister the widow 
of Nrusitgho Charan. It is said that taking advan- 
tage of bis dominating position, Lakshmidhar 
Babu induced pltf. 2 to execute certain dooumento 
purporting to admit the adoption of deft. 1 by Nru- 
singho. that there had, in fact, been no Buoh adop- 
tion, & that consequently those documents were*- 
void. The pltf, accordingly claimed a declaration 
that tbe alleged adoption of deft. 1 by Nrusingho 
Charan ie not true. The case of deft. li on the other 
hand, is that there had, in fact, been a regular 
adoption by Nrusingho Charan ou 18 7-i934, follow- 
ed by the due observaiice of all the necessary rite® 
& ceremonies, in the presence of pltf. 9 at the houflo 
of Babu Lakshmidhar Mohanty & that he (deft. If 
performed the funeral & Sradh ceremonies of Nru- 
singho Charan , that the documents speaking to tho 
adoption having taken place were genuine & nar- 
rated what actually took place & were not brought 
about, as alleged by the pltf., at the instance of 
his natural father due to his dominating position. 
Pltf. 2, Bhagab Charan Mohanbyi filed a lengthy 
statement denying the adoption & alleged that m 
a weak moment he agreed to set apart some pro- 
perty in the name of deft. 1 Gyanendranath stv 
that his sister, the widow of NiuBlngho, may Uv® 
in comfort with her brother. 
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(3] The main issue on "whioh the deoision of the 
suit rested was issue 7; "la deft, the duly adopted 
800 of the late Nruaicgho Oharau Mohanty?" 
Another is me of no less importance but which 
appeara_to have been raised only inoicieatally, was 
issue 6: “Were the pltfa., members of a joint Mitalr- 
Bhara family with the deft, or with the late Nru. 
flingho Gharan?’* 

[t] The oa®e was tried by Mr, Gopal Ohandra 
De, Addl., Subon^inate Judge, Cuttack, who held 
that the adopiion of deft. 1 by Ncuaiogho Charan 
had been duly proved & directed the dismissal of 
the pltf’s suit. On the issue regarding the jointness 
or separateness of the family his finding was that 
there was no separation between Ncusingho Charan 
& Bhagat Charan & that they were in joint posses- 
sion of the entire family pioperties, 

f5l On appeal by the pi fs. the Dist. J., Mr, 
Maher, held that the evidence on the question of 
adoption wag evenly balanoed, so much so that "a 
feather on either scale would tip the balance.” As 
the burden of proof rested on the party elleging 
the adoption, the learned Dist. J. held that the 
party on whom this burden rested mast be held to 
have failed to discharge it. He accordingly allow- 
ed the appeal & set aside the finding of the Addl. 
Subordinate Judge. 

[6] Against this decision of the Dist J. there 
was a second appeal by deft, i to the H. C. The 
H. 0. held that the learned Dist. J. if' he was 
nnable to make up his mind as to which set of 
witneassB should be preferred against ths other set, 
ought to have afl&rmed the d 831: ion of the Addl. 
Subordinate Judge. The learned Dist. Judge also 
did not go into the question of the joint s'atus of 
the family & dispoged of the appeal purely on the 
question of adoption. Nor was the point raised in 
Bscond appeal before the H- C. The H. C., how- 
ever, allowed the second appeal set aside tb© 
judgment of the learned Diet. J., & remanded the 
appeal to his Gt. for a re hearing. 

[7] After remand the appeal was re-heird by 
Mr. Coari who had meanwhile eacoeeded Mr. 
Maher as Dist. J. Mr. Coari affirmed the finding of 
the trial Ot, on the issue of adoption but on the 
other issue he differed & held that the famdy of 
Bhagat & Ntusingho Charan had been divided. He 
dismissed the appeal & upheld the judgment & 
decree of the le^^raed Addl. Subordinate Judge. It 
is against this judgment of Mr. Coari that this 
second appeal by the pltfs. ie directed. 

[8] Several points were raised by learned 
oouneel for the applts. & were not only ably but 
fairly placed before the Ct, 

[9] The first point which appeared to me at one 
time attractively subtle raises the question of the 
jurisdiction of Mr. Coari to hear the appeal after 

its remand by the H. 0. 

tlOl To appreciate this point a few facts reiutre 
to be stated. Mr. Qopal Chandra De the Addl. 
Subordinate Judge who tried the suit recorded evi- 
dence & beard arguments. Hearing was concluded 


on 17-6 40 judgment wag reserved. On 10-7-40 
Mr. Do recorded the following order in the order 
sheet: 

“The trial of thip Buit Which invoWca some compltoatod 
questiona of law & fact oontinued lor one month A eight 
days & W6S closed on 17-6 40. On 21 6-40 I fell seriously 
ill A Tcraained praotioally oonfined to bed till 10-7,40. On 
Roconnt mf this illneas I became extremely week A in apite 
of my bf at attempts loould not write out the judgment. I 
will prooted on leave preparatory to retirement with efieot 
from tomorrow.'' 

The next order, numbered as 121 A bearing the 
same date, reads as follows: “Re-transferred to 
the file of the Subordioate Judge under orders of 
the Disk. J.” This order was written out by Mr. De 
& on the very same day Mr. Coari who was then 
the Subordinate Judge recorded an order in the 
following terms: 

‘ Eeoeived by transfer from the Addl. Subordinate 
Jndge'B Ct. Put up on 12 7 40 for hearing argumtnta. 
Inform Advocates of both parties." 

The advocates of both parties were duly informed 
on 12-7 40. The case underwent two adjournments 
for hearing arguments afresh. But in the mean- 
while tie case was seot back to Mr. De, w^ho bad 
gone on leave, under orders of t-he Dist J.; A there- 
after Mr. De recorded the follcwdng orders: ' Re- 
ceived the recori under orders ot the Diet. J. for 
writing the judgment ” On 9 8 40 Mr. G. C De 
signed the judfjment which he -bad prepared A 
sent it to the Suboidinate Judge Me. Coari for pro. 
nounoement in Gt. On the very same day Mr. Coari 
gave notice to the parties that the judgment would 
be delivered. After delivery of judgment the follow- 
ing order was recorded in the order sheet by Mr. 
Coft ri * 

“The judgmont written by Mr, G-. C. Da Addl. Subordi- 
nate Ju-tge on leave, Is delivered by me today. The suit ia 
diamlased with costs." 

On 22 8-40 the decree was drawn up in accordance 
with the judgment delivered on 9-8-40 A was signed 
by Mr. Coari. 

[Ill On these facta it is urged by Mr. Mohan ty, 
learned counsel for the applts , that Mr, Coari was 
not competent to hear the appeal after remand by 
the H 0, inasmuch as he had pronounced the 
judgment of the trial Ct. on 9-8-40 A signed the 
decree as Subordinate Judge on 22-8 40. This argu- 
meat is founded on the laoguage of 9. 38 ( 2 ) Ben- 
gil, Agra A A 3 ?am Civil Courts Act (Act XII [121 
of 1837) which ia in the following terms; 

“The Presiding offictr of an appellate civil Ct. uoder 
this Act shall' not try an appeal against a decree or order 
pasied by himself in another capacity.'* 

It is argued that the decree of the trial Ct. was 
passed by Mr. Coari, be Subordinate Judg^» A that 
the judgment delivered on 9 8.1940 was his judg- 
ment It should be noticed that this point was not 
taken before Mr. Coari when the appeal was re- 
heard by him as Dist. J. after its remand by the 
H. 0. A the applts. proceeded throughout on the 
basis that the judgment appealed against was that 
of Mr. G. O.;D0, Addl. Subordinate Judge, Cuttack. 
This is also cleat from the fajt that the decree 
drawn up in accordance with the judgment pro* 
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noun^eci on 9 8.1910, is sped Seal I y mentioned, in 
fcbe title, as the "decree passed in the Ct. of the 
Addl. Subordinate Judge" & the decretal portion 
itself says : 

‘‘ibie suit coming on from 10'5-1940 to 17-S-1940 for 
final dispodal belore Sri G. 0. Da, Addl. Subordinate 
Judge, in the presence of . . it U ordered &,dsoEeed 
that the suit bo dismiseed with costs.’* 

The decree waa, ss mentioned already, drawn up 
later, on 52 8-1940, & waa signed by Mr. Ooari as 
Mr. Do had gone on leave prrparatory to retire- 
ment. In the memorandum of appeal filed before 
the Diat J. in the first instance (Mr. Maher) the 
applts. described themselves as "being aggrieved 
by tbe judgment & decree in O. 8. NO 26 of 1938 hy 
Sri G, C. De Addl. Suhordinata Judge ^ Guttachf 
on 9.6- 1 940, In the grounds of appeal also "the 
decree of the learned Addl. Subordinate Judge’’ is 
referred to throughout as tbe judgment against 
which the appeal bad been preferred. But quite 
independently of these considerations, what is re- 
quired to be examined is whether 3. 38 (2), Bengal, 
Agca & Assam Civil Courts Act of 1887, would 
operate as a bar to the bearing of the appeal by 
Mr. Coari as Dist. J. on tbe ground that the judg- 
ment delivered by him on 9-8-1940 & the decree 
drawn up later on 22-9-1940 in pursuance of that 
judgment can be deemed to be a decree or order 
passed “by himself in another capacity/* 

[12] The ordering portion of the judgment is as 
follows; 

"ORDER 

Henoe it is ordered that tbe suit be dismiesed with costa 
& future iuterest at 6 per cent, per anuum. Pleader's fee 
6 per cent. 

Sd. Gopal Cbaudra De, 

Addl. Subordinate Judge, 

Delivered by me, 9 8- 1940, 

Sd. C. 0. Coari, 

Bub* J udge, 

9-8-1940. ” 

[13] Section 33, Civil P. C,, lays down that the 
Court, after the case has been heard, shall pro- 
nounoe judgment & on such judgment decree shall 
follow. Order 20 Rr. 1 to 3 lay down when & in 
what manner a judgment is to be pronounced. 
Rule 2 says that a ''Judge may pronounce a judg. 
ment written but not pronounced by his predecea- 
sor". Buie 8 of o. 20 says; 

“Where a Judge has vacated oflSoe after pronouDoiog 
judgment, but without siguiDg the decree, the decree 
drawn up in accordance with euch judgmeut may be 
Bigned by his sucoeEsor, or if the Ct. has ceased to exist, by 
the Judge of any Ot. to which such Ct. was subordioate.” 

It ia significant that in 8. 33 & o. 20 R. 1, the word 

used is ‘'Court” while in Rr. 2 to 8 the word used 

is “Judga*'. The use of the different words is deli- 

berate & not accidental. It is the function of the 

Ot. which tries a case to pronounce judgment on 

it in open Ct, after notice has bsen given to the 

parties or to their pleaders. The actual delivery of 

the judgment may he done by a Judge who sue- 

ceeded the Judge who heard the case or wrote the 

judgment. Such a procedure is absolutely neoea. 

Wry for the convenience of the litigants as, indeed, 
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it frequently happens that a Judge who has heard 
arguments & written out bis judgment is prevented 
by illness or other cause from attending Ot. to pro- 
nounce it. It is doubtless true that in such cases 
tbe judgment so prepared, until it is pronounced in 
open Ct. merely remains a memorandum prepared 
by the Judge & does not take the effect of a judg- 
ment, k that it comes into effect as a judgment 
only after it has been pronounced in open Ot. in 
the manner prescribed. It is also clear from the 
language of R. s that the Suecessosk Judge ia not 
bound to pronounce tbe judgment prepared by hii 
predecessor— it is left to hie option either to deli- 
ver the judgment prepared by his predecessoc Judge 
who does no more than read in open Ct. a judg. 
ment prepared by his predecessor, adopts that 
judgment as his own, k can it he said by any 
stretch of language that the judgment so pronoun- 
ced becomes the judgment of the suooeasor Judge 
himself? A judgment is defined as "a statement 
given by the Judge of the grounds of a decree ot 
order*’. How can a judge, who has not heard the 
evidence or tbe arguments in a case, give a state, 
ment of the grounds for the decree in that case? 
The statement of tbe grounds of the decree is given 
by tha Judge who writes out tbe judgment after 
hearing arguments k taking evidence. It is a 
judicial act of a Ct, But the mere reading of that 
judgment in open Ct, by his successor is an official 
act in his capacity as Judge. There is a funda- 
mental distinction between the two acts. It followSi 
therefore, that the judgment read out in open Ct. 
on 9-8. 1940 by Mr. Coari is the judgment of the 
Ot. of the Addl. Sabordinate Judge, Mr. G 0. De, 
who wrote it, though it was pronounced by his suc- 
cessor under 0. 20, B 2, 0. P. 0. 1 am accDrdingly 
not disposed to accede to tbe argument raised at 
the bar that the judgment read out by Mr Ooari 
on that date became, by a fiction of law, his oWn 
judgment so as to render him incompetent to hear 
an appeal against (sic) within the meaning of S. 38 
(2) of the ActXll [12] of 1887. The ordering portion 
of the judgment, quoted above, makes it absolutely 
clear that the judgment pronounced ' was that of 
Sri G. 0. De, Addl. Subordinate Judge, & that 
Mr. Ooari did no more than pronounce it in 
open Ot. 

[14] There can also be no dispute that tbe judg- 
ment pronounced by Mr. Coari on 9-8-1940 was 
that of his "predecessor”. It is obvious from the 
order sheet that the case was transferred to the file 
of Mr. Goari, who was then the Subordinate Jndgei 
on 10-7-1940 & that he posted it for hearing to 
12-7 1940. Thereafter, however, under orders of the 
Dist. J. the case was re-transferred to Mr. De for 
writing out the judgment as he bad held the trial) 
It ia true that at tlje time the judgment was pro- 
nounced the Case was on the file of the Subordi- 
nate Judge Mr. Ooari, But this does not detract 
from the fact that, so far as the suit itself ia con- 
cerned Mr. De waa the ‘predecessor as he had re- 
corded the evidence k heard the arguments & that 
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Mr. Conti was his Bucooaeot in the senso that the 
suit was transferred to Mr. Goart's file vonding 
delivery of judgment. Tt doee not appear to me to 
be correct to say that Me. Orari intended to adopt 
the judgment of his predooessor as his own. This 
is very clear from the order passed by him on 
10 . 7 . 40 — immediately after the tranefer of the case 
from the file of Mr. De— to the effect that it should 
be put up on 12 7 - 10 for re. hearing arguments. 
And but for the fact that the case was once again 
re- transferred to Mr. De, who bad gone on leave, 
for writing out the judgment, Mr. Coari would 
have proceeded to hear the case afresh. By 9.6.40 
the judgment prepared by Mr. De was ready. It 
was signed k sent to Mr. Ooari on that day, who 
did nothing more than pronounce it in open Ct. 
after giving notice to the parties; in other words, 
Mr. Coari, as Subordinate Judge, delivered the 
judgment written by the Addl. Subordinate Judge 
while on leave. 

[15l It is also beyond dispute that, a judgment 
iwritten by a Judge who has gone on leave is a 
Ivalid judgment though at one time there was 
some difference of opinion on the point prior to 
the enactment of Civil P. C. (Act XiV [ 14 ] of 
1883) which, by s. 199, ooriesponding to O. 20 B. 2 
of the present Code, enabled a Judge to pronounce 
a judgment written by his predecessor. XnFaihdti 
V. Eiggiriy 17 W. B. 476, the judgment was 
written by the Subordinate Judge who had been 
relieved of his office, bub it was held that the 
judgment could not be impeached on that giound. 
Jackson, J. observed: 

“He heard, & to all intents A: parpoees determined, tbe 
suit & gave judgment; bat this tenure ot that partioular 
judicial office having expired before judgment could be 
pronounced, that judgment which wae the judgment ot 
the Judge who heard the case was pronounced 09 n 
motUr of foim by hie eucceesor in open Ct.." 

The argument that the judgment should be written 
by a Judge when he is actually holding the office 
& before he has gone on leave or left bis office 
otherwise, was negatived in Sunder Kuer v. Chan^ 
dreshwavt 34 oal. 293; (11 o. w. N, 6 O 1 ). Even 
when a Judge ceases to exercise jurisdiction in the 
place where the cause ot action in that suit arose 
& goes to another place by transfer, he can write 
out his judgment & send it to his succeESor for de- 
livery; Satyendra v. Kashura, 36 cal. 756; {12 
0. W. N. 682 F. B.). This case was followed in 
Basant Bihari v. Secretary of State, 36 ALXi. 
868: (19 i. C. 786), where tbe Dist. J- had ceased to 
hold tihe office at tbe time of bis writing the judg. 
ment. In Mt, Lilavati v. Chhotey Singh, 42 ALL. 
86S: U. X. B. (7) 1930 ALL. 832) an officiating Sub- 
ordinate Judge had reverted to bis Bubstantive 
appointment of Blonsif .when be wrote the judg- 
ment in the case which he had heard as Officiat. 
ing Bnhordinate Judge. The use of the word 
‘'predecesEOr* in o. 20, B. 9, is unqualified & 
would, therefore, apply to any officer who had 
tried the case, whether he is still in service, or has 
been tcaoef erred, or has gone on leave; See Bar am 


Deb v. D(bi Duit, 63 ALL. 133; (A. r. R, (18) 1931 
ALL. 20) k Lakhiama v. Lake Nath Dos, b pat, 
L. J. Il7: (A. I. 11. (7) 1920 Pat. 578). 

[16] Considerable stress was, however, laid on 
the observations of Pnge 0 . J. in Horgulal v. 
Abdul Gani, U Pang. 1:^6: (a. I. R. (33) J.236 Rang. 
117 P. B.) wbero it hns been suggested that if the 
succeeding Juclgo is in dcubt as to the co’iectners 
of the jndgmont written by his predocoseor he 
ought either to act in accordance with the provi- 
sions of 0. 13. B. 15, 0. P. C. or to hear the cose 
de novo, Mr. Mohanty argues that before pro- 
nouncing judgment on 9 8-40 Mr. Coaii must have 
used his discretion & agreed with the correctness 
of his predecessor’s judgment k to that extent that 
judgment should be deemed to be bis own. I can 
find no material to wan ant this presumption, no'j 
does the langu'ige of the Cole recesaanly lead to 
such a presumption. All that o. £0, R. 2 says is 
that it is optional with the succeeding Judge to 
pronounce his piedc censor *3 judgment; be may 
either pronounce that judgment or order a re-trial 
k hear the case afresh. I he language of the rule, 
does not warrant the aesumption that the succeed- 
ing Judge, who merely pronounces in open Ct. a 
judgment prepared by bis predecessor, necessarily 
expresses liimaelf as being in agreement with the 
views contained in that judgment; or that when 
he does not pronounce that judgment k orders a 
le trial he necessarily expresses himself as being 
in doubE as to the correctness of that judgment.! 
Nor does the Code say anywhere that the judg- 
ment, prepared by ihe predecessor & pronounced 
by the successor should be deemed to be that of 
the Judge who reads it & not of the Judge who 
has written it. The observations in the Bangoott 
case relied on by Mr, Mohanty appear to me to be 
rather loosely worded & in any view were not 
necessary for the decision of that case. 

[17] Tbe foundation of Mr. Mohanty’e content 
tion is the language ueed in s, 38 (3), Bergal, 
Agra k Assam Civil Courts Act, which prohibits 
the heating of an appeal by a presiding officer 
against "a decree or order passed by himself in 
another capacity*'. It is argued that tbe decree 
drawn up on 22-8-40 by Mr. Coari amounts to a 
decree passed by h m in his capacity as Subordi- 
nate Judge & that as such he had no jurisdiction 
to hear an appeal against that decree. It is true 
that Mr. Ooari signed the decree, but can it be 
said that he himBelf pasEed it when all that he did 
was to draw up a decree in accordance with the 
ordering portion of tbe judgment of his predeces- 
sor that he pronounced? The ordering portion of 
the judgment which says that “the pltf.’s soit shall 
be dismissed’* was passed by the Addl, Subordi- 
nate Judge & only read out by Mr. Coari on 9-8- 
40; & the decree drawn up by Mr. Coari on 
22-8-40 was in pursuance of this order, Tbe ex- 
pression 'passing the decree’ ccours at several 
places in Civil P. C. Order 20, B. 11 says that 
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“The Ct. may for Buffioient reason at the time of pass- 
ing the decree order ihat payment of tbe amount decreed 
ehali be portponed etc, etc/’. 

Eule 12 3-Ay 3 that 

“The Ct. may pass a decree for posaeseion of the 
property in a anit for recovery of immovable pro- 
perty,” 

The use of the expression ' passing a decree” in the 
Bc-veral rules of fhe Code leads me to think that 
"paaaiDg a de3ree” ie a judicial act of the Ct. 
which tries the suit & that the suit iteelf termi. 
nates with the passing of the decree which accord- 
ing to the defini'ion seo ion 

“cnrclusively determines the rights of the parties 
with regard to the matters in controversy,” 

The decree is the formal expression of the final ad- 
judication. The Judge who writes out the judg- 
ment makes a formal expression of what the result 
of his judgment should be. On a plain reading of 
the Code it is apparent that the Judge who merely 
s'gns the decree, aa indeed was done in this case 
by Mr Coari, cannot be said to have passed it un- 
less he himself had w^-itlen the judgment after 
taking evidence & hearing arguments, because the 
decre’ must conform t) ihe judgment of the Ct. 
which delivers it. Mr. Coari who signed the decree 
id tbi-i ease did nothing more than see to it that it 
was drawn up in acoordaace with the judgment of 
the Add). Subordinate Judge wh'ch he read out in 
Ct. The word “pass” has several meanings, but 
used with refereaoe to processes of law it means 
"to decide or adjudicate between the parties.*' 
Thus a verdict ora sentence, or a judgment is said 
to be "passed” which means 'given* or ‘pronounced.’ 
It has accordingly been held that a Judge who 
passes a decree or makes an order within the 
meaning of O. 47, H. 5, Civil P. C., is the Judge 
■who expresses in his judgment what the decree is 
& is responsible for its substance, while the Judge 
wh> signs ti e decree, if he is a different man, is 
responsible only for its verbal accuracy. See 
Tamijuddi v. Saiyashanker t aa I. 0. 101 : (A.X.B. 
(4) 1917 Cal 673]. It is also well settled that a 
decree comes into existence from tbe moment tbe 
judgment itself that constitutes the decree. As was 
obeerved by the Judicial Committee in Mungni 
Bam V. Guru Sahay, 16 L A. 195 at p. SCO i tl7 
cal. S47 P. 0 ) 

“when a perfon baa tbe judgutent of tbe Ct. that he ehall 
have a decree Id his Euit, it may be said that he then 
obtains bis deoree. Tbe decree, when it is drawn up 
afterwardB, relates back to the time ol the jndgment.” 

The decree is therefore, in existence from the 

moment tbe judgment is pronounced, I have, 

therefore, no hesitation in arriving at tbe oonolusion 

that the decree against the pltf. was passed by Mr. 

De, tbe addl. Subordinate Judge, in Ihe ordering 

portion of bis judgment dated 9 8-40 though it was 

actually drawn up&signed’by Mi. Ooari on 23-8-40. 

ti8] The argument of Mr, Mohanty, based on 
the language of s. S8 ( 3 ), Bengal, Agra & Assam 
Civil Courts Act, is therefore, untenable. The rule 
laid down in that section is no doubt based on 
.tublio policy & affects the juriadiotion of the Judge 
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who hears an appeal but that has no application 
in this case. If I were convinced that the decree 
pa-sel by the trial Ct. is the decree of Mr. Ooari 
himself I would bold that the hearing of tbe appeal 
by Mr. Covri was without jurisdiction. If tbe case 
came within the strict meaning of S. 38 ( 3 ) the 
proceedings would be without foundation & would 
be of no avail or effect. But 1 should also like to. 
point out that a mere deviation from a rule of 
procedure cannot be more than an irregularity & 
need not necessarily affect jurisdiction. Jurisdic- 
tion is the power of a Ct. to hear & determine a 
cause, to adjudicate or exercise judicial power in 
relation thereto. A rule of procedure is for the 
benefit of the litigant public or for ihe speedy 
despatch of judicial work. A contravention of a 
rule of procedure would be curable by consent or 
waiver but an inherent lack of jurisdiotion cannot 
be cured by cor sent because consent cannot give 
jurisdiotion. Bearing these principles in mind 1 
hwe arrived at the conclusion that Mr. Coari 
at tbe time be pronounoed tbe judgment of Mr. 
De, did not apply his judioial mind nor did 
be decide the case himself & that, acsordingly, it 
cannot be contended that he pa?sed tbe decree in 
the suit & thereby made himself ineligible to heat 
tbe appeal 

[i9J It was next argued that Mr, Coari had 
developed a bias against the pi If 3 . & was, therefore, 
incompetent to h^ar tbe appeal. This oontentien 
is sought to be rested on an order passed by Mr. 
Ooari, while Subordinate Judge, dieposing of an 
appln. filed by the pltfs. to amend the issaa 
regarding the joint or separate statu* of the two 
brother a. Bhagat & Nrusingbo. The order in 
question is NO. 23 of 16-8-39, On a perusal of the 
order, however, it appears clear to me that Mr. 
Ooari never went into the merits of this point at 
all, nor did he record evidence thereon with a view 
to come to a decision one way or the other. All 
that appeirs from tbe order is that he left it open 
to the pltfs. to make up their minds as to whether 
they would lead evidence on tbe point. The order 
was entirely non committal in its effect. Thic 
argument, therefore, rests on tenuous material. 
Even if there were any substance in the conlen- 
tion it was open to the pltfs. to raise the point 
before Mr. Coari when he took up the appeal for 
heating. The appeal, it should be remembered,, 
was pending before Mr. Coari for over two years ft 
was argued by no less eminent a counsel than Dr. 
P. K. Sen. Tbe point — if it had any force in it — 
was never raised & tnust be taken to have bMn 
waived by tbe applts. 1 am, therefore, not ini- 
pressed by the argument that Mr. Ooari had 
developed any leaning in favons of one party or 
the other by reason of bis one time contact with 
tbe suit in disposing of an interlocutory appln. 

[ 21 ] The two other questions that were raised 
are issues of fact on which the Ot. below has held- 
against the pltfs. These relate to (l) the jiintnesB} 
or separateness ol the two bcotheta Bhagat O hamn ^ 
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& Nruaingho Obacan k (s) tbo fiob whether the 
adoption bad iahen plaoe. 

il90 It vftk% fiuggdsted by Mr, Mobanty that it 
'wao not open to tbe lower appellate Ot to go iato 
the qaeatioa of the joiot status of the pltfs. famMy 
ai the remind order of the H. 0. did not speoifioilly 
dirtob the lower appellate Ot. during re-heariug, to 
reeord a finding on that issue. 1 am unable to 
appreciate this argument, ki 1 bare aaid earlier, 
the queUion of joinings wag not gone into by Mr. 
Maher not was it arg led before the H. 0. Mr. Maher 
did not think it neoefsiry to oinvaga the question of 
separateness as, in his opinion, that point was not 
very material for the disposal of the appeal as 
sflcording to him ths appeal could bs disposed of 
eolely by recording a finding on the ie’ui whether 
the party on whom lay the onus of establishing 
iihe adoption set up by him, discharge! thit burden 
or not. In his opinion, the deft, failed to discharge 
the onus cast on hi m & accordingly the pltfs were 
•entitled to a decree. That was the only question 
■on which he recorded a finding & that findi ig was 
Teversed by the H 0. in second appeil. It is clear 
Irom the abwa that the entire matter liDoluling a 
determination of the question of separiteness ot 
Joiutness of the pUfa.’ family on which the trial Ot. 
bad recorded a finding) was at large before Mr, 
Ooari when he took up the appeal for re-hearing & 
it was perfectly open to him to go into that ques 
tion & arrive at bis own finding. In this Ot. Mr. 
Mohaoty was asked whether this question might 
be left open by us but he appeared to be in two 
minde & the parties did not agree that the matter 
flhould be left open by us, particularly as evidecce 
bid heen let io & findings recorded on it by the 
Ots. of fact below. 

[fl2l The trial Oi. held that in the absence of 
^evidence that Acbyutanauda, father of Bbagat & 
Nrusingho, treated the properties said to 'have been 
acquired by him as his ssparate & exAusive pro- 
perties the presamption would be that those pro. 
perties were thrown into the ancestral stock 
iocmed a part of the joint family property. It was 
euggested in evidence that Aohyutananda had only 
about two acres of ancestral property & that the 
rest of the enormous property that he had acquired 
were purchssed out of bis own earnings in the 
names of different persons. There is, however, no 
avidenoe as to what the income from the two 
acres & odd of family property was & whethor the 
income would have been sufficient to oonstltute the 
nacleus for the later acquisitions by Achyuta- 
nanda. A member of the joint family who acquires 
ptopetty may allow other members of that joint 
family to manage it or to enjoy the income aiis. 
\ing Out of it. This may be due to a variety of 
Iteasons, Bat this oiroumstanoe alone cannot mill. 
■ate against the presumption that such property 
■cquieed by a member out of his own earningSt 
Ipnstitutes hia eelf-aCQuisition. It is not unusual in 
1 joint family, for its members to utilise the 
voomia 80 long as they are joint. The real test 
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in such oasoB is the intention behind the aot. 
Dogs that act indioato that the acquiror intended 
to throw it into the common stock k not to claim 
separato title thereto ? It certainly oanuot bo said 
that the moment a member acquires property with 
his own earnings he should im mediately separate 
himself from the other members in order that he 
might treat bis acquisition aa atparate; & that 
failure to do so should necessarily lead to a pro 
sumption that the property would be a part of the 
joint family property. In the absence of any evi- 
dence of a positive character to show that the ao- 
quirer intended that hia acquisition should be 
treated as a part of the family stock, the presump- 
tion would be that it must remain bis seU-aequi- 
sition. It was neither alleged, nor attempted to be 
proved, that Aohyutananda had manifested any 
intention to waive bis separate rights to hia 
self- acquire 1 property at any time. All the evi- 
dence, on the other band, points to the contrary. 
The iutention to banefit the family by spending 
the income accruing out of his self acquisition 
is quite different (fc distinguishable from au in- 
tention to transfer the property itself to the joint 
family. The tnial Ot. presumed, from the absent 
of evidence peinting to separate dea'ings in 
regard to the felf.acqu'red property, that Achyuta- 
nanda’s self acquisitions bad been blended with the 
ancestral properties In taking this view he 
appsar^ to have fallen into an error. There is no 
such presumption in law & it is always a question 
of fact— to be determined by evidence— whether 
Aohyutananda did, in fact, surrender his self-ao- 
quired properties for being merged with the 
common family stock. In my opinion the learned 
Diet. J. took the correct view of the position. Ha 
found from the recitals in Exs 0, D & B followed 
by mutation of names in accordance with the difl- 
positions made in these documents that Aohyuta- 
nanda did not waive his separate rights to the 
properties that ho had purchased k that they 
remained, till the very end. his sepwate properties. 
Exhibit c is a deed of endowment, executed by 
Aehyutananda & his wife in 1909 dedicating some 
properties in favour of two deities Radhamohan & 
Patitapaban, installed by them. The deed recites 
that on the death of the donors their youngest son, 
Nruaingho, should be the marfatdar of the said 
deiiiei.^Tbia was followed up by an appln. by 
Aohyutananda for registration of his name in 
respect of these properties as marfatdar, in the 
year 1910. Exhibit D is a registered will executed 
by Aehyutananda in 1926 disposing of hia separate 
properties in favour of Bhagat Oharan, Nrusingho 
Charan & Sachchidanaoda. In 1917 Aohyutananda 
got himself registered as the guardian of Bhagat 
(who was then a minor) in respect of the properties 
given to^bim in accordance with the will. SimiLarly, 
he got Nrusingho'a name registered in respect of the 
properties given to him in accordance with the will. 
Exhibit B is a deed of settlement executed by 
Indramonii mother of Bhagat, under which Bhagat 
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waa to receive a share of 8 annas 6 pies while Nru- 
Bingho was to receive the remaining 7 annas 6 
pies, o£ the properties settled by the deed. On the 
death oE Achyutananda, Bhagat Charan appled aa 
gnardian of Nr using ho for legiatration of Nru- 
Bingho’a name as marfatdar in rtspect of the dei- 
ties. On the very same day he applied for 
registration of bis own name in reapeot of some 
other properties which had devolved on h»m. These 
applna. are marked aa Eia A to a 10 of the years 
1910 to 1921. The learned Dist. J. waa, thereforoi 
right in drawing an inference from these docu- 
ments that the severance of status was effected by 
Aobyatananda himself during his life time & that 
it was followed up by Bhagat Charan on the death 
of Aohyutananda, The properties were never in 
fact divided by metes & bounds & the management 
was all the time in the hands of 6haga*i. It is also 
obvious that though the bulk of the properties had 
been separately recorded in the names of the two 
brothers some of the properties had been promis- 
cuously registered at the last settlement. It i?, how- 
ever, clear that the agents who were actually in 
charge of the management of the properties were 
appointed by both the brothers by a- joint power of 
attorney, Ex, J, which was executed in the year 1927 
jointly by both the brothers. Furthermore, in 
Ex. K, which is a copy of a deposition made by 
Bhagat Charan in 1939, when he was examined as 
a witness in a suit brought by Nruaingho Charan, 
Bhagat stated aa follows; T am the uterine bro- 
ther of the pltf. (Nrusingho Charan), I am separate 
in mess & property since 1916.’' It should be noted 
that both the will & the deed of settlement refer- 
red to above were executed in the year 1916, 
Bhagat also said "I look after the joint property 
for the pltf. & myself. Plaintiff (Nrusingho) is not 
Ismali tenant.” These facts constitute clear evi- 
dence of the separate status of the brothers. Their 
shares had been defined & were being managed on 
behalf of Nrusingho by Bhagat. The lower appel- 
late Ot, was, theiefore, justified in holding that 
there was no coparcenary between Bhagat & 
Nrusingho — a fact which goes against the case set 
up by the pltfs. 

[231 It now remains to consider the only othet 
question of fact, regarding the adoption, on which 
the Ots. below have recorded concurrent findings, 
It is necessary to state here that functions of a 
second appellate Ct. are limited & we would be 
slow to interfere with a finding of fact, even if we 
were inclined to take a different view from the Cta. 
below. But after hearing oounsei who have taken 
oonsiderab'e pains to place the evidence before us, 
I am satisfied that if I were to discuss the evidence 
independently I would have come to the same 
conclusion as the learned Biat. J, baa done. 

[24] A curious feature of the case is that every 
single fact having some bearing on the question of 
adoption is contested & rival versions are given by 
the both parties. To improbabilise the adoption 
pUfs. sought to establish (i) that Nrusingho Qiaian 


himself was not present at the time & at the place 
wbere the adoption is alleged to have taken places 
(2) that BhBgat Charan was not present at tbak > 
tims. (3) that Sri Laksbmidhar Mohanty was away 
at Puri at that time, (4) that the adoptee himself 
was not present at the time & that NrusinghO’ 
Cbaran's wife was then snciente. Except the second 
point which was argued before us with some zeal i 
the others were very properly passed over by 
learned cGuueel for tbs applti. The learned BisL 
J. baa referred to the evidence of p. ws. 16 & 
p. w. 40 & agreeing with the trial Gt. declined to 
place any reliance on their statement that Nru- 
singho Charan was then at the house of NabakiU'' 
shna Choudhury, The evidence of P. Ws. 39 & SO ^ 
to the effect that Laksbmidbar Babu was at Puri 
at the time is far too clumsy & artificial to be belie- 
ved & the remark of the learned Dist, J. that these 
two witnesses are unreliable appears to be justified- ^ 
A few other circumstances suggesting the impro< E 
bability of tbe adoption were brought to our 
attention, Buch as for instance the suggestion that 
Nrusirgbo Charan being an Engl and, returned man 
would not think of adopting, but these are too 
trivial in nature to deserve notice. Nor would tbe 
disparity in age between the adoptee & his sister 
Pramila affect a decision on the issue of adoption 
one way or the other. [After discussing eviienoe 
his Lordship proceeded:] 

[26] On the whole the evidence appears to show 
that from 1-8-1934, that is six days after the death 
of Nrusingho, Qyanendranath bad been deeoribed as 
the adopted son of Nrusingho by Bhagat himself i 
& that in numerous documents Gyanendranatb’s 
tight to succeed to the properties of Nrusingho has 
been admitted and enforced by Bhagat himself. 
These admissions may not by themselves be enough 
to support tbe allegation of adoption if, in fact, \ 
there was no other evidence of such adoption* ^ f 
But, as the learned Dist. J. has rightly pointed - 
outi these admissions, coupled with tbe subsequent 
conduct of the patties & the direct evidence ol 
witnesses examined by the deft, undoubtedly 
support the case of adoption. The learned Judge 
has made the correct approach to the question in 
attaching no greater importance to the admissions 
than as probabilising the statements made by the 
witnesses on oath & not as cieating an estoppel 


against Bhagat. 

[S6l It is well established that wbat a par^ 


tyi 


himself admits to be true may reasonably 
presumed lo be so, Slott6ri€ v. PooUy, (i840) 6 M.A 
w. 664: (10 L. J, EX. 8). In Chandra Kunwar v. 
Narput Singh, 94 I. A. 37, (39 ALL. 184 P. 0.)i jbe 
Judicial Committee had to deal with tbe admission 
made by pltfs. in some deeds to which the defen- 
dant was not a party. Their Lordships ofcafiryeo 
that the party making the admission may give 
evidence to rebut this presumption & that there 
was no estoppel but imlese & until that is done the 
fact admitted must be taken to be established. 1 
is well settled that tbe express admissionB of 
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party to the auit or admiBsiona implied from bis 
Qonduct are evidence — iodeod stiorg evidonoe — 
him unless he oan prove that euoh ad mis. 
aions were mistaken or were untrue & bo is nob 
estopped or concluded by them unless another per- 
son has been induced by them to alter his condi- 
tion. In the written statement hlod by Bhagat as 
deft. 3 ho alleged that the father of dejt. i (Qyan- 
endarnath), viz., Lakehidbar Babu, proposed to 
him two days after Nrusingto's death to set apart 
a portion of bia properties for the maintenance of 
his widow & the daughter of Nrusingho, to relieve 
himself of the burden of maintaining & looking 
after them for all time to come, & that in a very 
weak moment Bbagat agreed to the same, It is 
further averred that sometime later Laksbmidbac 
Babu approached Bbagat again with a further 
proposal that deft, i should be treated as the adop- 
ted son of Nrusingho as he would be of help to 
Bbagat & a good substitute for Ncuaingho. When 
this second propoEal was made is not clear from 
the evidence. But so far as the first proposal is 
concerned there is a difference between the version 
given about it by Bhagat in his written statement 
& the version given about it by him in the witness 
box. What Bhagat said in his evidence as p. w. 
43 was: 

“On the 27th July she was sent to our bouse, I was 
sent for by Laksbmidbai Babu. He then esquired what 
property I would give to the widow. 1 agreed to give eoma 
property for her maiutenauce. Lake b mid bar's wifd pro* 
posed that 1 abould give some property to Manta (Gyan- 
endra) aa the eon of Nrusingho. Lakabmidar Babu eaid 
that Gyanendcanath would help me in many w^ys. 
Ultimately I agreed as Bijayiam said that there might be 
litigation,” ^ 

This shows that Lakshmidhat Babu'a wife proposed 
on the 37th of July that Gyanendranatb should be 
taken aa the adopted son of Nrusingho & that 
Bhagat agreed to the same. The case as set out in 

Bbagat’e written statement that deft. l*a father 
**again approached this deft, with a further proposal that 
insted of seUing apart a portion of the property for the 
maintenacce of hii eister-in-law it oould be more to the 
eatisfaetion & eonsolation of his sister-in-law that her bro* 
thex, deft. 1, should be treated as her adopted son,” 

has been altogether abandoned. I am not satisfied 
that this point which was argued with great vigour 
has been established. It is difficult to believe that 
Bhaghat Char an was not depressed by the death of 
his brother or that he bad developed such softness 
of mind that he readily agreed to part with his 
property & introduce Gyanedranatb as the adopted 
eon of Nrusingho merely on a suggeetion from 
Lakshmidbar Babu to do so. It seems to me that 
Bhagat Chaian had to resort to this plea as no 
other was coooeivable, in order to get out of the 
numerous admissions made by him in the various 
documents alm(»t from the moment of Nrusingbo's 
death* It was argued that Bbagat executed the 
partition deed at the instance of Lakshmidbar Babu 
who was anxious to obtain an admission from 
Bhagat about the status of deft, i, & that oonse- 
nnently it must be held Void & no reliance would 


bo placed upon it. Even if the partition deed were 
to bn ruled out of the evidoneo there is a rna'^s of 
etiually reliable dooiimont'fl case. 'J he onus way 
upon tlio pUf.-appt, A; they have failed to dischargG 
it by showing that the admissions were made either 
through a niiabike or under the in flue ace of fraud 
Xinroti?ed upon Bhagat. In the absence of such 
evidoneo the pltf’a. ca^o must fail. When an appit.i! 
comes to Ot, to set aside an adoption on the {ooi| 
of which theiG is a partition, the obligation liosj 
on him to so constitute his suit as to onable tha< 
Ct. to deal with the whole subject matter & dis ' 
pose of all the rights & interests of the parties to 
the deed. But in this cage the suit is expressly so * 
constituted that no relief is aeked for to get rid of 
the partition deed under which Gyanendranatb ig 
given a share in the family property. That is eo 
because of the fact that Bhagat was anxious to 
cut off Gyanendranatb with only the limited 
amount of property allotted to him under the deed 
of partition. Bis attitude is at hast equivojai & I: 
have not been able to make out how he can seek,* 
to set aside the adoption without also lepudiat.f 
ing the deed of partition, 

[■27] Oa the whole I am convinced that tho 
case set up by the deft, has been Gctablisbed tS; 
that the findings of the Ct. below have been cor- 
rectly arrived at. The appeal fails & is dismissed 
with coats throughout. 

[2B] Jagannadhadaa J. — T have had the advan- 
tage of reading the judgment of my learned brother 
with whose ooncluaions I agree. 

[29] The only question in this caae on the 
meritg ie as to whether the alleged adoption of 
the deft. Gyanendra by Nrusingho Charan, the 
brother of pltf. 2 has bean satisfactorily established. 
Both the trial Ct. & the lower appellate Ct. after 
remand have concurrently found that it hoa been 
so established. It would require except iocal rea- 
sons for a second appellate Oe not to accept that 
concurrent finding. It is true that the onus isii 
heavy against the person setting up an adoption 
especially when there is no contemporaneous deed! 
of adoption, as in this case. But both the CtsJ 
below have considered the case fairly in all its 
aspects keeping this onus in view & we are unable 
to find that any material evidence or circums- 
tances have been omitted to be considered or that 
the Gts. below have come to the conclusion adopt- 
ing any perverse reasoning. In view, however, of 
the very strenuous arguments by the learned coun- 
sel for the applt. suggesting that there were lacuna 
in the judgmena which entitled a second appellate 
Ct. to interfere, we have beard the appeal for a 
number of days virtually aa a first appeal On the 
evidence. I agree with my learned bi other in 
thinking that even on the footing of this being a 
first appeal we sbonld have found no reason for 
coming to any conclusion other than what has 
been arrived at by the Cts. below. Since my 
learned brother has dealt with the merits of this 
question fully it is not necessary that I should 
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cover the same grounds. I ehall content myse'f 
with indicating broadly the lines on which we 
have considered the matter & come to our conclu- 
;3ion. -The decision ultimately tarns upoa the 
‘Choice betwci'n two sets of witnesses & the weight 
to be attached to certain alleged almiesions on 
•either side based oq their respective documents, 
Xjearned counsel for the applt has very stre- 
nuously urged that the decision has to be reached 
mainly, if cot solely, on a consideration of the 
oral evidence & its intrinsic reliability or other- 
wise & should not be deflected by a consideration 
of the alleged admissions in favour of the adop- 
tion. I cannot agree with this contention. In a 
oase of this kind, it is legitimate to accept oral 
^svidence, on a consideration of the documentary 
<&videaC 0 &fche probibilifciee, unless such oral evi- 
dence is intrinsically unteliable & worthless. That 
is the approach to the assessment of evidence of 
adoption in a similar oase by the P. C in A.rjuno 
Naiko V. Mod<.no Mokono, A, I. B. ( 27 I 1940 P, 0. 
158 at pp, 164, 156: (t. L. R. (lOlOl Kac. P 0. 349). 

[30} On the plt{*a side have been exhibited 
various appins, Exs. 1 , 2 & 3 series in which it 
•does appear that the deft, after the date of the 
alleged adoption, dii not describe himself as the 
-aon of his adoptive father, but as the son of his 
natural father. He has given some reasonable 
explanation for this which the Cta. lelow have 
Accepted. againa!; this the deft, relies upon a 
whole Scries of documents to which pUf. s or his 
agents are parties starting from within a week of 
death of l^rusingho Charan & contiauing right 
up to the date when the suit was filed & also for 
^ome short time thereafter. These documents con- 
tain unequivocal admissions by pUf 2 relating to 
the adoption of the deft & furnish also evi. 
dance regarding the conduct of himself & his 
agents during that period on that footing. 
Of these admissions, the most important are 
a joint power of attorney Ex. J. executed by 
Bhagat Charan & Gyanendra on l 8-1934 (Nrusin- 
gho Charan having died on 25-7-1934) & Ex. co. 
a partition deed executed on 28-6-1936 jointly 
by the second pltf. & the deft. The various docu. 
ments have been noticed by the learned Diat. J. Sri 
Ooari in his judgment at pp. 62 & 6 1 of -the paper 
book There can be no doubt that if the admia- 
flions of plif. 2 contained in & his conduct evi- 
denced by, these documents are to be given their 
full weight, the pltfs. have an extremely up hill 
task. It has not been suggested that these admis- 
sions & conduct of pltf. 2 cannot be used as 
against pltf, 1 also. It appears likely, that feeling 
the weight & force of this documentary evidence 
the suit was fiUd in the first instance only by 
pltf. 1 making pltf, 2 a party deft; & it was 
alleged in the plaint that pltf. i was born in 
April 1935, just prior to the deed of partition 
Bx. CO in order that an argument may be ad- 
vanoed that the admissions of pltf. 2 in ex. oo* 

0 not bind pltf, 1 who had an independent 
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right by birth in the family property already 
by then. But it has been almost conclusively 
shown by the evidence, aj in fact, was found by 
the Ots. below that pUf. 1 was born in 1936. But 
even if it were otherwise, the admissions made by 
the father in the power of attorney Bx. J. & the 
partition deed Ex. CO. would be clearly admia- 
sible as against pltf. 1 the fa'iher being the repre- 
sentative in interest of the son in dealing with 
ancestral property. 

t3i] In order, therefore, to get over the weight 
& efleot of these admissions & conduct the sub- 
stantial explanation which has been attempted on 
behalf of tbe pUfs. is that these admissions were 
the result of an arrangement entered into between 
pltf. 2 & the natural father of deft. 1 Laksbmidhar 
Mohanty, within two days after the death of 
N rusingho Charan whereby it was arranged that 
in order to give solace to the bereaved widow 
of Nrusingho Charan deft. 1 was to be treated as 
her adopted son though not in faot adopted & that 
he should be given the property which pltf. 2 out 
of his generosity & consideration for her would 
probably hive given to her by way of a liberal 
maintenance in any case. & that the sentimental 
depression of pltf. 2 on the death of bis only 
brother & on the consequent deplorable condition 
of bis brother’s widow was exploited to the full 
by the shrewd & wordly-wise Lakshmidbar Mo- 
hanty. [See para 14 of deft's. 2 written statement). 
Not only is this case somewhat at variance with 
the case of fraud in execution & registration of 
Ex 00. put forward by pltf 2, then deft. 2, in his 
written statement, para 17 , filed on 6-6.39 after he 
had tbe advantage tf seeing the written state- 
ment of deft, 1 filed on 22-1-39, bub we are satis- 
fied that there is uoth’Dg at all in the evidence & 
the probabilities to substantiate this explanation. 
We are satisfied that neither is pltf. 2 so gallible 
nor is the natural father of deft 1 proved on the 
evidence to be of such a sohemiog nature ae to 
probabilise the truth of any such explanation. Fur- 
ther whateyei may be said if the partition dead 
Ex. 00 s^ood alone, It is almost incomprehensible 
how the joint power of attorney containing on* 
equivocal admission about adoption came to be 
executed within a w^ek of Nruslngho Oharan's 
death & how various other steps were taken on the 
footing of deft. I'a adoption long before the parti- 
tion deed, Ex. CO was executed & without any 
Written evidence or acknowledgment at that time 
of the alleged arrangement said to have been 
partially or fraudulently embodied later in Hx. 00. 
We have attempted to sorntinise whether there 
is anything in the manner in which tbe proper- 
ties have been divided nnder the partition deed. 
Ex. 00, having regard to the probable values of 
the tespective allotments & the pre-existing state 
of the apparent title indicated by Exs. o, D, & B, 
as between the two brothers Bhagat Charan & 
Nrusingho Oharan in respect of the various items 
comprised in the two allotments, to throw any 
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light as to ibd probable Bprtcgs of aotion of either 
side when entering into this partition deed, ek. oo 
^ to see whether the explacabion now put forward 
by pUf. 9 is reasonably likely. Without any elabo- 
ration of this aspQOt, it is suflio'ent to say that 
this line of approach gave us nothing which would 
pcobabilise the pUf’a, explanation, but if any, it 
would confirm the case as to oiroum^tanoes under 
which according to the defc. the partition deed 
came into existence. 

C82] Learned counsel for the applt. has taken 
us through a good deal of correspondence relating 
to a period subiequent to the death of Nrusingho 
Charan to substantiate the probability & tru'h of 
the explanation put forward on the pltf s side for 
the admissions & conduct of pltf. 2 above noticed. 
He has also referred U3 to some correspondence at 
about the time of the alleged adoption to show 
that the adoption must be untrue as a fact. Learn- 
ed counsel foe the resp. has also in his turn invited 
our attention to a number of other letters which 

I aeoording to him support his case. All these letters 
have been merely m".rked as extdbits without 
libjeotion. but the consents thereof have in most 
ioasea not been put to the persons connected with 
them when they were in the box, either in tbeic 
chief examination or cross-examination. It appears 
to me, therefore, that it is not permieaible fo use the 
contents of euoh letters as proving the sfcatemenis 
thdtein made & to make use of the statements 
made therein for the purpose of drawing inferences 
one way or the other with reference to the dis- 
jputed questions aris ng in the case, I would, thare- 
fore, keep out of consideration the use of those 
letters on either side for the purposes for which 
they were sought to be used. But even if we were 
prepared to attach any value to thc-m, & take them 
into cOBsideration, one cannot help feeling that 
there is more in them in favour of the deft’s. oa«e. 
Here again, I need not enter into the details. It 
is enough to notice Ex. B-25, dated 25-4-37 con- 
taining instructions from Bhagat to his clerk 
Bhajaram to make use of Ex. GO th3 partition deed 
for getting his name registered as the sole owner 
in respect of 4 touzis on the strength of the said 
Ex. CO quickly & quietly & with special instruo- 
tions to tear away the letter. 

[831 I am, therefore, definitely of the view that 
the admiBslone & the conduct of pltf. S relating 
to the adoption remain without any satisfactory 
•explanation & must tell heavdy against the oase 
of the pUf^. Of course, it is clear that mere 
admissions & conduct cannot create the status of 
adoption, but if the Cts. below, in viewing the 
positive evidence for & against the adoption, have 
^accepted the evidence of witnesses in favour of the 
adoption & that is also fully corroborated by the 
later admiss ons & conduct of the most interested 
person pUf. 9, it is obvious that there can be no 
reason for not accepting the findings of the Cts. 
'bdow. Learned oonnsel for the applts. has taken 
HB theongh the entire oral evidence for both eidee 


& has made his com moots on tho credibility or 
otherwise of the witnesses & has attempted to 
argue that the oral evidence on tho pltf’s side has 
been rejected, & on the dett’s. eide accepted by the 
Cts. below for untenable reasons Ho baa also pointed 
out that almost all the witnesses th't speak to the 
positive case of deft, l as regards the foctum of 
adoption are either persons who are in some way 
under the influence of ceft. I's father or pereons 
who may be called chance wdneeses, & who are 
said to have been there casually without any kind 
of previous intimation or invitation. These circum* 
stanceg, however, are not by themselves sufficient 
reiSODs for rejicting the evidence of the witnesses, 
especially having regard to the fact that Ntu-ingho 
Oharan was at the time in a condition of health 
which reguUed in his death a few days thtreattec & 
which may account for absence of publicity or of a 
formal df.ed of adoption. Apart from the fact that 
the evidence of these witnesses has been accepted 
by the trial Ct. which saw them & also by the 
appellate Ct, on remand, I have been impressed, 
speaking for myself, with I he evidence of Kai Sahib 
Gopal Chandra Patna k & Adasi Somasekharir, 
D, Ws. 9 & 5 reepeedvely on a peru-al of their 
deposit 003 . The evidence of P- W. 30, the w dow 
of Nrusingho Charan is also part'Cularly impres- 
sive & there is no reason eoggested why she 
would hive coma forward to support the adoption, 
though of her o vn broth Tr, depriving hersolf of 
the right to Duooeed to property of bee husband & 
of the right to pa-s it on to her daughter k later 
to her prospective daughter s poos. It ie necessary 
to remember in this connection, bs baa been found 
by the lower appellate Oti. that bee husband 
Nrusingho Cba’an was separated from pltf 2. It 
has be'jn suggested that having regard to the 
admitted fact of jointness in mess between Bhagat 
Charan & her husband he may not have been 
aware of their separation in staiug, But it is 
unlikely that neither ahe nor her father who was a 
lawyer, were unaware of the Ifgil status of Nru. 
siugho Charan & were altogether unac juainted 
with the existence of documents like Exs. c, D, E, a 
series & J series, which show that the properties 
were held in eepfl-rete title. I am, therefore, satis- 
fied that the adoption of deft. l by the late 
Nrusingho Charan is amply borne out by the evi. 
dence & the probabilities & that the cOLOurrent 
finding in the Cts, below in this behalf must be 
confirmed. 

[84] A question hag also been raieed in this suit 
as to whether pltf. S & Nrusingho Charan were 
separated or joint in statu?. This question arises 
only incidentally in this litigation as having a 
bearing on the maintainability of the suit by 
pltf. 1 alone, sa it was originally constituted, di 
as having also a bearing on the probability or 
otherwise of the factum of adoption & the truth 
or otherwise of some aspects of the evidence relat- 
ing thereto. It is enough to say that I agree with 
thd finding of the lower appellate Ot. after remand 
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on this point. The 6ndiBg to the contrary by the 
trial Ct IS clearly vitiated by its wrong assump- 
tion that because Aehufcananda had two acres of 
ance-tral proper ty» ail his subeequent earnings 
muit be presumed to have been thrown into the 
oommon stock & enjoyed jointly by all the members 
of the family. The docfiments, ess. o, D, & b, a 
series & j series furnnb cleat (fc unequivocal evi. 
dence of the fact that the properties were being 
held by the two brothers Bhagat & Niusmgho as 
separate. The argument that documents were all 
nominal has no substance & no merit. I agreoi 
therefore, that Bhagat & Nrusingho were separate 
in status. 

t35] On the merits of the second appeal the 
judgment of the learned Oiat. J. on appeal has 
therefore to be afhrmed. 

[36] There remains the point relating to the 
validity of the hearing of the appeal by Sri Goari 
as Dist. J. 

[37] At the bearing of this appeal, a question 
was raised, at the outeet, on behalf of the appB, 
based on S. 38 (2), Bengal Agra & Assam Civil 
Courts Act of 1887 (which is in force in this province). 
The point involved does not appear to be covered 
by any direct authority & requirta careful oonsi- 
deration, 

[38] The facts giving rise to the point have been 
set out in the judgment of my learned brother & 
it is unnecessary to reiterate them. The judgment 
of the trial Ot. in this case was prepared by the 
then Addl. subordinate Judge Sri Gopal Chandra 
De, but was actually pronounced by the principal 
subordinate Judge Sri C. G. Coari on 9.8 40. The 
appeal against that judgment lay to the Dist, Ct. 
& by the time it came up for hearing, on remand 
by the H. 0. the same Sri Coari was the Dist. J. 
He heard the appeal, without any objeo'ion, & dis- 
posed of the same by bis judgment dated 10-3 47, 
The present second appeal is against that judgment. 
The point raised is that Sri Coari was incompetent 
to hear the appeal & that his judgment is a nullityt 
by virtue of S. 38, Bengal, Agra & Assam Civil 
Courts Act of 1887 which is in the following terms*. 

*‘The presiding officer of an appellate Civil Ct, under 
this Act shall not try an appeal against the decree or order 
passed by himself in another tapaoity,*' 

It is argued that the decree in the suit was passed 

by bri Coari & that therefore he was prohibited 

from bearing the appeal. In this case not only was 

the judgment pronounced by Sii Coari on 9.8-40, 

but the decree that was tbereaftei prepared 

was in fact also eigned by Sri Coari on 22.8-40. 

The decision of the point raised depends on the 

queslion whether Sri Coari can be said to be "the 

Judge who passed ihe dec.ee in the suit” within 

the meaning of the above provi ion of the Civil 

Courts Act. There is no indication in that Act itself 

as to what is meant by "the Judge who passed the 

decree". If one turns to the Echeme of the Civil 

P, 0, the provisions therein clearly indicate that 

in an ordinary case where a ju'^gment has been 
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reserved after hearing, there are three stages : (i) 
the writing of the judgment; (a) the pronounce, 
ment of the judgment followed by dating & signing 
& (3) the preparation & the signing of the decree. It 
ia conceded in argument that the mere preparation 
& signing of the decree under the ptovisiona of 
0. 20, Br. 6, 7. & 8 do not constitute "the passing 
of the decree". This is also clear from the fact that 
various provisions of the Code show that the tights 
& obligaiioDS undtr a decree arise not from the 
date when the decree is drafied & signed but from 
th« very moment that the judgment is pronounced. 
This has been pointed out in the judgment in 
Bamchandra v. Bhalu Painaik, i. L. r, i960 out. 
263 at pp. 270 & 271 : (A. I. R. (3?) 1950 Ori. 136, 
F. B,). It is also indisputable that the mere writing 
of the judgment does not consAtuta tbe passing of 
the decree, though in fact it has been later On 
pronounced. Order 20, B. 3 shows that a judgment 
becomes final & unalterable only when it ia pro. 
nounced & not before it, & 0. so, B. 7 shows that 
the judgment becomes operative only from the date 
of the pronouncement. There can, therefore, be no 
doubt that a decree cannot be said to have been 
passed before the judgment has been pronounced. 
Accordirg to s. 33, 0. P. 0. the Ct. after the case 
has been heard, shall pronounce the judgment & 
on such pronouncement a decree shall follow. This 
provision as well as the provision under O. SO, B. 7 
oleatly indicate that the judgment & the decree 
are simultaneous. Therefore in one sense a decree 
is passed when the judgment is pronounced, espe. 
cially where the judgment contains not merely the 
grounds of the decision, but the formal expression 
of the adjudication inclusive of the reliefs granted: 
See Bamchandra v. Bhalu Patnaik, I. L, B.* (i960) 
Cub. 253 at p. 271; (a, I, B. (37) 1960 Ori 126 P.B.). 
It appears, therefore, clear that the Judge who pro- 
nounced the judgment also "passes the decree" at 
the same time according to the scheme of the Civil 
F, 0. & in that sense be is the Judge who passes 
the decree, & espE cially for purposes of S. 38 (2), 
Civil Courts Aot. Under the Civil F, G., the Judge 
may pronounce a judgment prepared by himself 
under o. 20, B. 1 or by a ptEdecessor under o. 20, 
R. 2. It is not very clear at tbe outset that even 
for purposes of Civil P. 0., in the latter case, he is 
to be treated as the Judge who passed the deoree 
for all purposes. For instance, under 0. 47, Be. 1 
& 9, an appln. for review of judgment is to be 
made to the Gb, which passed the deoree, but where 
the appln. is on a ground other than discovery of 
new & important matter, or an error apparent on* 
the face of the decree, the applo. is to be made 
only to tbe Judge who passed the deoree & it can- 
not be beard by any succeeding Judge unless be 
issues notice on it. It is clear that tbe object ol 
this provision is that the prima /a eie decision ae 
to whether tbe judgment requires reconsideration 
On merits ts left to the very Judge who had pre* 
viously applied hia mind & given hip deoision, jos^ 
as for instance leave to appeal against the judgment 
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of a slnple Judge in the H. 0, oiin be given only 
by that very J«3ge. Having rogird to the iutontion 
ft purposes of this provis’on. the phrase "the Judge 
who passed the deoree'* in o. 47, u a. has been 
construed in Ta 7 ni)uddin v, Salyashanker , a i R. 
( 4 ) 1917 cal. 673: (32 I. C. lot), as referring to the 
Judge who delivered the judgment ft thereby ex- 
pressed what the decree is ft is responsible for its 
Bubatance ft not merely to the Judge who formally 
signed the decree. 

[891 In construing, th'^refore, what is indicated 
by the phrase “Judge who passed the dectae” in 
S. 38 (2), Civil Courts Act, it appears to me to be 
equally permissible to consider what is the inten- 
tion ft object of the provision. That intention ft 
object is one that is unmistakably gathered from 
s. 38 itself. Snb- 3 . ( 1 ) of s. 38 provides that: 

*‘the prasiding officer o( s civil Ct. pball not try any suit 
or other proceeding to which he 13 a party or in which he 
is personally interested.*' 

8ub-s, (2) provides that; 

**the presiding offiosi of an appellate civil Ct. shill n''t try 
an appeal against a deoree or order passed by himaelt in 
another capacity.’* 

Sub s, (i) apparently is intended to provide 
against the judgment of Ct. being perverted by the 
personal interest of the judicial officer. Bub. a, (2) is 
meant to provide a safeguard against the bias in 
favour of his own previous judgment operating to 
deflect the right deoiBiou on appeal. If the phrase 
*the Judge whopasael the decree’ is to be takrm to 
mean ‘ the Judge who pronounced the judgment’ 
irrespective of whether he prepared the judgment 
or not, the ptohibi^on would apply to a person 
who performed the mere mechanical ft official act 
of pronouncing the judgment prepared by another, 
but would exclude the very person who had pre- 
pared the judgment, but not pronounced it, if per 
ohanOB he happens to have become later the pre- 
siding officer of the appellate Ot. before whom the 
appeal comes up for hearing. It would be un- 
reasonable to consbrue the phrase the “Judge who 
pissed the decree*’ so as to produce these anoma- 
jloua result?. The phrase “the Judg5 who passed 
fthe decree” in S. 38, sub s. (9), should, therefore, I 
think be construed as applicable only to the Judge 
who prepares the judgment & in the normal course 
pronounces it & thereby passes deoree & not to the 
Judge who merely pronounces the judgment under 
the provisions of O. 90, B. 2, without having him- 
self prepared it. That, words or phrases in a Sta- 
tute having larger import can, having regard to 
the purpose ft object intended, be understood in a 
limited sense, is a well-known role of oonstruokion. 
See Maeleod v, Attormy-G^Atal, 1891 A. c. 456: 


<60 L, J. p, 0. 66). That this limitation is reason- 
able is confirmed by a consideration of the history 
of the provision in the Civil P. 0. relating to the 
power of a suooesBor Judge to pronounce the judg- 
ment of a predecessor. That provision was not to 
be found in the OivU V. 0. of 1859, but was first 
introduced in the Civil Procedure Codes of 1877 ft 
1882 as 8.199 thereof ft repeated in 1909 Civil 


P. 0, as O SO U 2, So far ns the Civil Conrla 
Act is conOGrnod, it is to be noticnd tliut Iho pro- 
vision prohibiting a Judge to hoa'* an appeal 
against a dcsree passed by h'mself in aiiothor 
capacity, was one tha‘ wag enacted prior to the 
introduction in the Oivil P. 0 of the provision 
authorisinti a successor to pronounce a predeces- 
eor’s judgment. The present Bengal, Agra ft Assam 
Civil Courts Act of 18S7 which is a Central Act, 
was preceded by the Bengal Civil Courts Act (Aoh 
IV [c] of I87i) which was also a Central Act. Cor- 
respondieg to sub-s. (-2) of S. 39 of the present Act, 
there was in the prior Act, the following provision 
in S 25 (2) thereof : “No aiibo’-dinate Jud£»9, Addl. 
Judge or Disfc. J., shall (ry any appeal against a 
decree or order passed by himself in another capa- 
city.” It is interesting to note that there is a 
similar provision in 9. 17. Madras Civil Courts Act 
of J878, which is also a Central Act. It cannot be 
doubted that the pbrase “passing the decree” in 
these Central Civil Courts Act of that date, must 
be construed with reference to the procedure 
authorised by th5 then Civil P. 0. of 1869 ft must 
therefore refer to the Judge who having prepared 
the judgment pronounced it himsdf. It appears to 
me, therefore, permisribla to construe the same 
phrase in the Civil Courts Act of 1887 in the same 
way, unless it can be said that the Civil P. 0, of 
1877 ft 1882 by enacting S. 199 deliberately intend- 
ed to bring about or necessarily brought about, a 
change in the meaning of the phrase “Judge who 
passed a deoree,” 

[40] The question then is whether the provision 
in the later Oivil Procedure Codes of 1877 ft 1839 
authorising a successor Judge to pronounce the 
judgment of a predecessor Judge, renders the 
judgment ft the deoree so pronounced that of the 
pronouncing Judge. The principle underlying this 
provision has been fully explained in a very (sic) 
case in Parbati v. HigQtn, 17 w. R. 475, the judg- 
ment in which is dated 3 4-1872, before s. 199, 
0. P. 0. of 1877 was enacted. That judgment re- 
cognised the validity of the practice which pro- 
bably had grown up by that time ft which received 
legislative recognition later in 1877. In that judg- 
ment Jackson J says as followB : 

“Then aa to the other question, it a^nears to me that 
there is really nothing in it. Baba Bolak Chand, when bo 
heard the buU, apparently when he made up his mind as 
to the judgment which be would givs, was aolnally subor- 
dinate Judge ol the DUtriot ft the clroumstaoee that he 
had no timi to write out aa required by the Code the 
judgmant whloh has to he delivered in Ct. before he was 
relieved in hie office, doss not, I think, affect the validity 
of that judgment. He heard & to all Intente ft purpoaea 
determined the attit ft gave judgment; but hia tenure of 
that particular judioial office having expired before judg- 
ment could be pronounced, that judgment which was the 
judgment of the Judge who heard the case, was pronoan- 
oed as a matter of form by hia Bnocetflor In open Ot. That 
judgment therefore appeats to me unimpeachable on any 
Bueh ground." 

This passage explains very clearly the theory 
undetlyiug the provisiou in 9, 199i 0, P.-O. of 
1877 ft 1882 ft the corresponding provision in o, 20, 
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2 of tbe present Civil P. C. That theory, it 
’68003 to niGi 13 that the succeasoi* Judge pronoun- 
083 the judgoGot of the predecasroc Judge as his 
statutory proxy, A the judgment so pronoinoed is 
"to all intents k purposes the determination of 
the predecessor Judge". It is, tbe-efore, as though 
the pronouncing of the judgment, which undoub- 
tedly constitutes the passing of the decree is to be 

i taken in law to be the pronouncement by the pve- 
decesaar Judge. If this is tbe corieot view of the 
legal effect of O. 20, R. 2, the connotation of the 
phrase "the Judge who passed the decree" in 
the civil Courts Act, need not be taken to have 
undergone any change after 1877. But it still con- 
tinues to mean as it originally did in 1877. The 
Judge, who having heard ihe suit & prepared the 
judgment, pronounces the judgment & thereby 
passes the decree; pronouncement by the successor 
in any case where it becomes necessary being 
tantamount to pronounotmenfe by the p edecessot 
himself. I venture to submit that this construction 
of the relevant phrase in S, 38 (a) does no violence 
to the language & avoids the anomaly, already 
pointed out arising f.om equating ''paBStng of ihe 
decree" to a “mere meehauicai pronouncement 
of the judgment." 

[41] The only serious objection to this construc- 
tion is the view pressed by learned counsel for the 
appit. relying on certain authorities that under 
O. 20, R. 3, the successor Judge has the disaretion 
either to pronounce or not to pronounce the judg- 
ment of the predecesjor Judge. It is argued that 
if the statutory provision gives the discretion, tbe 
judgment pronounced in exercise of the disoref on 
must be taken to be the judgment of the succ 0 = 8 or 
Judge by his adopting it It is, therefore, suggested 
that the theory underlying o 20, E. 2 is to be 
taken to ba not that the pronouncement by the 
successor is to be treated as the pronouncement by 
the predecessor; but that the judgment of tbe pre. 
deoesaor is to be treated as the judgment of the 
succeS’Or, if he chooses to pronounce it. Th*t 
o. 20, B. 2 gives a discretion is maintained on tbe 
authority of the easel in Lachnan Prasad v Bam 
Eiskan, 33 ALL. 236 ; (3 i. o. 103G), Fort Qloster 
JuU Mfg. Co. V. Chandra Kvrrifir, 46 Cat. 978 : 
(a. I. R. (7) 1920 cal. 51*0 & Hargttlal v. Abdul 
Ganu A. I. R. (23) 1936 Rang. 147 : (14 Rang. 135 
F. 6.). Out of these oases it may be noticed that 
the pronouncements in Fort Gloster Jute Mfg, 
Co. V. Chandra Kumar, 46 Oal. 978 : (A. i. R. (7) 
1920 cal. S'J7) & Hargulal v, Abdul Garii, a. i. r. 
(23) 1936 Bang. 147 : (14 Bang. 136 F. B ). are 
obitsr. Tbe only case which apealSoally decides 
that the word “may” in o. 20, B. 3 is to ba con- 
strued as involving a discretion is the case in 
Lachman Prasad v. Bam Kishan, 33 all. 336 : 
(6 I. 0. 1096). I venture to doubt the correctnesa of 
the vie wi that the word “may" in o. 20, R. 9 is to ' 
be oonstrned as involving a discretion. Such a 
oonstruotioD fails to take note of tbe fact that tbe 
provides no indication to guide the exercise 
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of the discretion, which if it exists, must be judi- 
cial discretion & not arbitrary caprice. It is to be 
noticed that 0. 20, R. 2 while it authorise s the pro- 
nounce ment of the judgment, does not authorisa 
tbe reconsideration thereof by the successor & it 
would not be reasonable to construe it as giving, 
by implication, a power to the successor, virtually 
by way of an appeal or review. It is no doubt true 
that the word ‘ may * in a statute does not neces- 
sarily mean “musii" as pointed out in Julius v. 
Bishop of Oxford, (1880) 6 A. O. 214 : (49 L. J. 
Q. B. 677). But as pointed out in In re Baliert 
Uichch y. Baker, (1990) 14 ch. D. 262 ; (69 L. J. 
oh. 661). there is always another question also to 
be decided in construing the word "may” namely, 
whether there is anything in the Statute which 
makes it the duty of the person on whom tho 
power is conferred to exercise that power. Casea 
have held that where a statutory provision confera 
an authority to do a judicial act in a certain case,, 
it is imperative on those who are authorised to 
exercise that authority, when the case anses. & the 
exeicise depends not on the discretion of the Gts. or 
Judges, but on the piocf of tbe particular case out 
of which the power arises. See Maxwell on Jwfer-^ 
pretition of Statutes, 9tb Bdn., p. 260; also. Queen 
7. TitkeComrs. {mo) 117 B. R, 179 : (14 Q. B. 
459) &, Macdougall v. Paterson, (I85l) 138 B, B. 
672 ; (11 0. B 755). It appears to me therefore that ; 
the word “miy” in 0. 20, R. 2 must be construed i 
not as involving a disc 'otion, but as Gonferring an ; 
authority which it is tbe duty of tbe successor to; 
exercife, if there is on record a prepared & signed ' 
judgment of his predecessor, who heard the suit. To i 
say that (he successor has the discret on not to pro. 
nounee it, is ro deprive the parties concerned, of 
the benefft of the tri>)l itself or at least of the im- 
presfiona & opinions formed by the Judge, who 
actually tried the case & eaw the wUnerses. It 
appears to me not to be right to imply from & 
mere authority given to pronounce a predecessor’^ 
judgment, a power also to ignore the same or to sit 
virtually in appeal ag^in9t that judgment. I ven- 
ture therefore to submit, with all respect, that a» 
at present advised, I do not agree with tbe view 
that o. 20, R. 2. involves a discretion. Bat I do 
not wish to express my final opinion on the ques- 
tion since it has not been fully argued on eitheir 
side before us in all its bearings. 

[42] Even, however, if the rulings laying down 
that the word “may” in o, 90, B. 3 is to be con- 
strued as involving a discretion, are to ba held as 
authoritative & laying down the correct law, thero 
is no reason to import into the constiuotion of 
o. 20, B. 2, a legal fiction in every case that a pre* 
deoessor’s judgment when pronounced by a suc- 
cessor, becomes his judgment. As already pointed 
out o. 20, B. 2 does not enjoin reoomideration of 
the judgment by successor & tbe pronouncemeni 
therefore, might well be a mechanical aot. Wbe-’ 
tber therefore a successor by pronouncing a pea* 
deoesaot'a judgment adopts it as hia owot muab 
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depend on the fftota of the eitnntion. There ii nn 
reason, on the facts of this ease, to the 

motion that the judgment of^Sri G. 0. Do which 
8ri Coari has pronounced, has been adoptoi by 
him as his own, & that therefore the decree must 
be taken to have been pa'Sfd by him. The order- 
sheet of the suit clearly shows thai the prepared 
judgment of Sri G. 0. De which was of consider- 
able size was received fioin that Judge on 9-8- to 
& on that vary day notioa was issued to the p^irtiea 
& the judgment was delivered by Sri 0. 0 Ooari, 
orders 125, 127 128. It is impossible that the 

learned Judge Sri Coari would haveperustd & con. 
aideted the judgment of Sri G. C, De & accepted it 
as his own within so short a time. I am, therefore, 
clearly of the opinion that Sri Ooari Ciuuot be 
taken to be the Judge who pa!Eed the decree with- 
in the meaning of s. 38 (2), Bengal Agra & Assam 
Civil Courts Act of 1877, having regard to the cm- 
sbruotion thereof, which 1 have adopted above, & 
having regard to the view I take of O. 90, R 2 as 
operating in law to render ihe pronouncement by 
the successor as the pronouncement by the pre- 
deoessor. 

[48] A question might also well arise, whether 
even if there has been a violation of the prohtbi- 
tion in S. 38 ( 2 ), Bengal, Agra & Assam CivjI 
Courts Act, the judgment is thereby rendered a 
nullity. It is not in every case where a statutory 
prohibition is disregarded that it results in a nulli- 
ty, It is well settled that neither mere negative 
words nor peremptoriness of the language are by 
themselves conclusive. See Liverpool Borough 
Bank V, Turner^ (i860) 45 E. E. 715 : (2 De g. f. 
& J. 602), Mayor of London v. B. (1818) 13 Q. B., 
33, N. (d), Crates on Statute Law, p. 334, footno'e 
(g). That must depend upon a careful considera- 
tion 0 ! the scope & purpose of the prohibition. The 
question in this case turns on wheiher Ihe prohi- 
bition relates to the foundation of jurisdie.iOQ or 
relates only to the manner in which jurisdiction is 
to be exero sed & also whether it is in the nalU'G 
of a personal disqualiScation of the individual 
Judge in a particular case for bene&t of the con- 
cerned litigant or is based on a larger & funda- 
mental public policy. See Margate Fire Co. 
V. Bannam, (1819) 106 B, B. 661 : (3 B- & Aid. 266), 
Qurdeo Singh v. Chandrikah^ 5 0* L. J. 611 : (36 
cal. 193) & dihutosh v. Beharilalt 36 Cal. 61 : (6 
O. L. J. 320 p. B.). It is relevant (o note in this 
connection that in English law, a distinction is 
drawn between the pecuniary interest of the Judge 
& the prejudice or bias of the Judge. While the 
former is considered as an absolute bar, the latter 
does nob appear to be treated as such & is consi- 
dered as capable of bting waived. See Venkata^ 
pathi V. Mahomtd Sahibs 38 Mad. 631 : (A. I. B. 
(a) 1916 Mad. t87), & Halsbury’s Laws of England. 
II sdn. Vol XXI, paras 962-963 at pp. 636-636). 
It is unneoeasary, however, to pursue the matter & 
pronounce any ^al opinion in this matter also, 
^ce in xny view, the present oaee is not hit by the 


prohibition in B. 88 (2), Civil Oniirta Act. It iH,. 
however, worlh white noticing that in th s case the 
order sheet in the appeal before tho Diet. Ot shows 
that Sri Coari received tho appeal on his fito after 
remand oa 3-8 46. Ho took up tho hearing of the 
appo il on 29-1-47 moro thtio eix years after he pro- 
notmoed tlio jutlginoufc, During tho pendency oi 
tho appeal bofore him for htiiriug for a period of 
about a year tt half, l>0for0 it w'lxs takou up, not 
only was no objeotiou taken by the appU- for the* 
hearing of Ihe appeal by him, bat the appU. him- 
self had applied by petns. for adjournment of thei 
appeal at least on four occasions. (See O. Nos. 27, 
31, 36 & 37). 

[44) Learned counsel for tho applt. attempted to 

persuade u3 that there was likelihood of such bia& 
in this case it to subalantiato it has reliod on two- 
oircumstftoce?. He points out that Sri Coari as 
Subordinate Judge k when this suit was pending' 
before h^m, in itd early stages, had occas on to pa8g= 
an order on an appln. to delo'e a certain issue 
(vide O. No. 28 dated 15 8 39) & also certain orders 
on an appln. for appointmont of receiver which 
however was ultimately net pressed. order© 

dated 2 8-40 & 21-3 40). There is nothing, however,, 
in these orders which indicates that he was called 
upon to apply his mind to the merits of the case & 
there is no scope for the suggestion of bias, it i- 
only fair to say, having gone carefully Ihrourh the 
judgment of Sri Coari now under appeal, & having, 
given full opfoctuaity to the counsel befor*^ 113, on 
either side to argue the ease almost as if it is a 
first appeal, that we have absolutely no reason tc- 
think that Sri Goaii’s judgment indicates any bias. 
Nor is there any reason to think that the applt. 
has been in any way prejudiced. There is therefore 
no merit at all in the objection raised on b&half of 
the applt. based on 3, 38 (S), Civil Courts Act. 

(45] In the result, therefore, I agree that the 
second appeal must be dismissed with costa. 

B.S. Appeal dismissed. 
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Jagannadhadas and Nabasimsam JJ. 

Maheswar Natk £ others — Defts—Applts. 
Tikayet SaiUndra Narayan Bhanj Deo — PUf — 
Besp. 

A,*F. A. D, No. 204 of 1943, D/- 8-3-1949. 

(a) Civil P. C. (1908), S. 100— Custom- Question o£ 
prool of custom Is mixed question of law & fact. 

[Para 6) 

Anno: C. P. 0., S. 100, N. 28. 

(b) Evidence Act (1872), S. 90 -Scope— Document 
bearing only seal without signature —No presumption, 
under 3 90, 

The preBumptioD available under S. 90 will apply only 
if the document purports to have been "sigeed" by Eome- 
body or If it purports to be in the handwriting of some- 
body. The pieEumption does not apply to the genuinenesa 
of a seal. It cannot, therefore, avail a dooament whiehi 
pui porta to bear only a seal without any sip nature, 

[Pftta ll]l 

Anno: Evi. Aot, S, 90, N. 1. 
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(c) Evidence Act (1872), S. 35— Reports made In 
discharge oi official duty — Admissibility, 

Reports of public oflicials niadi^ in discharge of tbeic 
official dotiea are admissible under 8. 35 with reference tc 
iitatements therein of relevant facts or facts in Issue, The 
Tcport of a pablio offic-al is not inadniiestble in evidence, 
.merely because it was made In compliance with the order 
■of the higher authorities & was submitted to them. 

(Para 14] 

Anno: E^id Act 8, 35, N. 20. 

(d) Evidence Act (1872), S. 35 — Distinction between 
judicial & revenue enquiries pointed out. 

Different Considerations may apply to a judicial inquiry 
1,9 distinct tr3m revenue inquiry. While a judicial inquiry 
is to be based merely on evidence adduced before theoffieer, 
a revenue inquiry is not eo limited & is to a nibstantial 
'Cstent ba'Bd on parsons! observation & information. 

[Para 15] 

Anno: Evld, Aot, S, 35, N. 11, 20. 

(e) Evidence Act (1872), S. 35— Official reports — 
■Probative value — Revenue report — Distinction between 
statements & opinions as to relevant facts. 

Official reports ate valuable & in many cases that is the 
only best evidence of facts stated therein, Hence a report of 
a, revenue enquiry relating to jungle rights definitely re- 
cognizing the rights of certain persons to take minor 
^forest produce for certain purposes based on personal 
Information received from competeDt witnesees, is admis- 
sible Id fyideooe in a case where such rights are in ques. 
tioD. Bat a distinction has to bo made between the 
■statements oontained therein relating to rtlevant facta & 
the opinions expresaed therein as to such relevant facts. 
3o far as mere opintona are oonoerned, while they are 
admissible, the value to be attaobed is comparatively less. 

[Para 15] 

Anno: Evid. Act S, 35, N. 19, 20. 

(i) Evidence Act (1872), S. 35 -Village note. 

A village note is only a piece of evidence & no presump- 
j)ion of correctness attaches to it. [Para 18] 

Anno’. Evid. Aot, S, 35, N. 19. 

(g) Cuatom— Proof— Antiquity, 

Where the evidence adduced is sufficient to makeont the 
•dxeroise of a oustomary right for the period of living 
memory of the witnesses it is binding. [Para 21] 

(h) Custom— Customary right— Profit a prendre 

■Customary right in nature oi profit a prendre — Acqui- 
oition of in India— EasementB Act (1882), S. 18. 

Profit a prendre is a right to take certain profit or 
produce arising from the preperty of another. If the exer* 
oise of such a right ia acquired for thebenefioial enjoyment 
of another tanement, that amounts to an easement as 
defined in the Indian Uw. Bat where the exercise of 
■auoh a right is not reqaired for the beneficial enjoyment 
of another tanement, but ii merely for the benefit of certain 
individual! or w&lhdefined cUss of individuals, it ia a profit 
a prendre in gross. The evideno* required tor establishing 
the acquisition of a profit a prendre which is an easement 
& of a profit a prendre In gross, it the same. [Para 22] 

Id India, such oustomary rights nan exist & can be 
■acquired. With reference to oustomary right of this kind, 
the principles of English law cannot be strictly applied. 

[Para 22] 

Anno: Easements Act, S, 18, N. 1. 

(i) Custom— Proof of — Reasonableness — Profit a 
prendre in gross— Right to remove forest produce by 
headloads by aboriginals of particular village for sale 
in particular village— Custom not invalid on ground of 
unreasonableness. 

The guostion of reasonableness has to ha judged with 
referoDoa to oonditions at the time of the possible inoep- 
tioD of the custom. [Para 24] 

It cannot be laid down as an absolute proposition of law 
that wherever a oastomary right to take forest produce 
from anothor man^e land with a view to profit by sale of 
^t is claimed, it most necessarily be held to be unreason* 
able. The deoiiion of the question whether or not it la 
unreaeonable must depend upon the elroumstanoes & laota 
of eaoh case. [Para 23] 


Certain aboriginal residents of a paitioular village near 
a forest claimed a customary right to remove minor forest 
produce from the unreserved portion of the forest for par- 
poses of sale as a means of their livelihood. The right 
wai limited by three considerations, namely, (1) the method 
of removal was personal & by headloada, {2} the persona 
to whom it oDuld be sold were only the villagers' of parti- 
cular village & (5) the sale wa3 within the precincts of the 
villtg»» : 

Held that it could be said that it was a right ezeroie* 
able by a large & growing claee of persona liable to heavy 
increase in course of time so as to serioosly destroy the 
right of the proprietor itself in the property, A. I. R. (5) 
1918 Mad. 169, Rtfd. [Para 23} 

The fact that it might not be possible for the proprietor 
of the village to cbeoh d control whether the sale was 
made to the bona fide residents of the village & was made 
within the limits of the village could not be held to make 
out that the oustom alleged was unreasonable. [Para 25] 

Nor was it uareasonable on the gcoaud that the right 
was not olalmed in respect of the entire iababltants of 
the village. [Para 25] 

The faot that the proprietor had the right to oonstitate 
reserves in the forest was nc valid objection in law to the 
recognition of the onetomaiy tight, [Para 26} 

(j| Custom— Customary right— Right to forest pro- 
duce — Sabars of Patia & Cbandrasekbarpur. 

Held that the Sa hat* residents (the abotiginals) of Patia 
(& Chandrasekharpur had a right to remove the miooc 
forest prodaos of annual growth, from the unreserved 
portion of the Palia jungle, without any payment of fees, 
for their own domestic consumption & lor sale, in small 
quantities, within the limits of Patia & Gbandrasekbarpur, 
to the residents thereof, by removal on head'loads. 

[Para 28} 

The rights of the Sahara are without prejodiee to tbs 
proprietary rights of the pUf. as the proprietors of the 
suit forest to (be forest eo long as there is auffiotent uoie- 
eerved forest left for (he legitimate exercise of the rights of 
the Sabars & is also without prejudice to the right of the 
pUf. to make such reasonable arrangements as may be 
reqaired to prevent any gross abuse of the rights. 

[Paia 28] 

L. N. Das & 5. H, Sengupta —for ApplUi P, Mohanii 

N. Das c£ P, S£isra—~for Reaps, 

Jagadinadhadas J. — Defendants 1 to 16 are 
the applta. in this eecond appeal. The pitf. is the 
Tikayet of Kanika. The defts. are the Sabar resi- 
dents of the Moaza called Gb andrasekharpur. The 
Bait has been brought for an injunetton leBtraming 
the defts. from entering into a forest beloDging to 
the pltC. which may for convenience be called Patia 
forest & from cutting & appropriating any of the 
jungle produce therein. The trial Ot. dismissed 
the suit, but the lower appellate Ot. reversed it & 
granted the injunotiou & damages asked for by 
the pltf. 

[ 2 ] Killa Patia in which the suit forest is situated 
belongad to Baja Dibyasingh Dab. On his death 
his brother Baghunath Deb succeeded to the Estate 
& on his death Madan Mohan Deb. There was 
litigation relating to succession of the property 
between Madan Mohan & Achyutananda. Daring 
the pindency of the litigation Madan Mohan died 
& Aohyutanarda succeeded to the property. The 
estate was sold in ezeoation of a mtge. decree 
during Aohyutananda's time & was parobased by 
the Baja of Kanika in ot. auction. Independently 
of this, Mouz)S Patia A Ohandrasekharapur com- 
prised within Patia estate were brought to sale by 
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the Qovfc to realisa oertaia Govt, duea from the 
estate In 1083 & the Raja of Eanika purchased 
these two villagea in the certihoate sale also 
obtained pOBBession. Thus the entire Patia estate 
-as well as the two villages of Patia A Ohandra- 
eekharpur therein beoame the property of the Raja 
of Kanika who duly obtained possession thereof. 
He thereupon executed a gift, deed in 1935 in respeot 
of the whole of the Patia estate inoluiing these 
tillages in favour of his son, the pitf. The estate 
therefore with the Patia forest therein belongs to 
^he pitf. Though this was questioned at the trial, 
it ts now no longer disputed in the lower appellate 
Ot. & here* 


[si In this estate there is forest of very oon* 
oiderable extent of about S,ooo acres. The forest 
adjoining the village Patia goes by the name of 
Patia forest. The original village Patia has 
in the revn. settlement bsen divided into two 
willages called Patia A Ghandrasekbarpur. But 
for all purposes relevant to this li'igation the 
two villages ate treated as one A the suit Patia 
forest as the one connected with these two villages. 
It would appear from the evidence that the Sahars 
of this place reside almost entirely in Ohandra- 
^kbarpur, there being only three or four families 
of Sahara in Patia (vide evidence of P. w. lo). It 
may be mentioned that Sahara belong to the pri- 
mitive aboriginal class. 


Ul The case as brought, was against 16 defta of 
which only defts. 1 to 15 are Sibars. Defendants i 
to 15 claimed rights in the forest on the footing 
that they belong to the Sabar class A deft. 16 on 
the footing that be was a villager of Mouza 
Ohandrasekharpur. The trial Ot. which found in 
favour of defts. 1 to 16, as Sahars of the village, 
found against the rights claimed by deft. 16 as a 
villager. There has been no appeal by deft. 16 
'hither in the lower appellate Ot, or here A there- 
fore the appeal is now concerned only with the 
alleged rights of defta l to 16 of the Sahar-residents 
of Ufouxa Cbandrasebbarpur, The pItf. is the pro. 
pcietor of the suit forest A claims that nobody has 
got any right to remove forest produce without his 
permission A without payment of the fees prescribed 
therefor. The case of the Sahar-defta. as set out 
in para. 11 of the written statement is as follows ; 


“These defts. are the aboriginals of Patia & Ohaodra' 
eekharpnr. From time immemorial these defts.’ forefathers, 
^heir saoofissors A these defts. themselves have bean oiitting 
wood from the said jangle A carrying them on bead A 
they have been using the earns. Frooi time immemorial 
alflo they have been selling the prodoots of that jungle in 
qaantitiee in Eilla Pali a A have been earning their 
Rvelihood thereby. These Sahars have the right of selling 
« nsing In this manner from time immemorial.** 

In the said para, it as also in para 10, they make 
ft clear tb&t this right is claimed in respect of 
ordinary thorns, bamboos A wood that grow in 
'the jungle year after year,” that is only the 
xulnor jungle produce of annual growth A not for 

*&ny cf the vttluable olaBses of timber or bamboo ot 
Uie like. 
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[b] The actual ino’dt-nt which is stated to bo the 
cause of action in the plaint is the alleged removal 
of twenty bundles of prickly thorns coating Bs. 6 
from the disputed forest. It may also ho noticed 
that according to fcbo evidence of usage, one portion 
of the suit forest is being treated as reserve forest 
A the rest as unresol ved. The pltf's. case is that 
this alleged rem val of prickly thorns was from 
the reserved forest. The learned trial Ot. under 
issue 1, found that there is no reliable evi- 
deuce that tlie removal was from the reserved 
forest. The lower appellate Ct. did not give any 
finding on this matter, but merely contended itself 
with the statement that there is no denial of the 
fact that the prickly thorns were removed from 
the reserved portion. Though the defts. in the 
written statement do not, in terms recognise 
the distinction between reserved portion of the 
forest A un reserved A do not limit their alleged 
rights to the unreserved portion, it is specifically 
stated before U3\ that the deft^s. claim is confined 
only to the unreserved portion of the forest A it is 
on that footing that the Ots. below have dealt with 
the case. The finding of the trial Ct. that the 
incident which is alleged to have famished the 
cause of action is one that has occurred with refer- 
ence to the unreserved portion of the forest 
appears to be correct, in view of the fact that the 
alleged removal was only of some prickly thorns 
of annual growth which are more likely to have 
been found in the unreserved portion of the forest 
than the reserved. It must be taken therefore that 
the suit raises the question only of the alleged 
rights of the defts. in the unreserved portion of the 
forest A that the absolute right of the pitf. as pro. 
prietor in the reserved portion of the forest is un- 
disputed. It is also further necessary to state that 
though the claim of the defts. as set out in the 
written statement is asserted for the purpose of 
sale in Eilla Fatia, it is now stated that the claim 
is conBned to sali in mouza Patia (including 
Ghandrasekbarpur) that is to sell in small quanti- 
ties within the limits of villages Patia A Chandra- 
sekharpur A to the normal residents of Patia A 
Ghandrasekbarpur, This limitation of claim is 
justified by the evidence of deft. 1 as D. W. 2 
wherein he says “The villagers of Patia purchase 
fuel from us. We eell fuel, prickly thorns A 
bamboos in Patia.” It must be further noticed 
that the claim of the defts. is to take the forest 
produce for their own consumption as also for sale 
as above stated in order to earn their livelihood, 
but the claim is confined to the taking of small 
quantities by carrying them on head by tbemselves* 
As already stated the claim is also only in respect 
of minor forest produce cf annual growth. 

[6] The dispute relating to forest rights in this 
forest has been going on from about the year 1932 
when the Baja of Eanika purchased this Estate. 
The dispute, however, appears to have been mainly 
with reference to the alleged rights of the entire 
villagerg of mouza Fatia, who claimed that they 
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had the right to take the minor forest produce 
without any permit & without any payment. That 
has been negatived on a number of occasions in 
the course of the history of this dispute & has now 
been negatived also by ihe trial Gt. in this suit. 
But the dispute now before us is limited to the 
Sahar residents of mouza Patia & that is the only 
question with which we ace concerned in the pre- 
sent appeal. Both the Gts. below have found as a 
fact that the Sahara have been accustomed to re- 
move the forest produce from the forest for the 
purposes above-mentioned, but have come to 
different conclusions on the question whether the 
said removal is as of right free of payment or 
with the permission of the proprietor & on pay- 
ment of fees. As the question involved, is one re- 
garding the proof of custom which is a mixed 
question of law & fact, we have gone into the en- 
'tire evidence while keeping in mind that the ques- 
tion of credibility of the evidence is one for the 
Gts. below, 

[7] There can be no reasonable doubt in this 
case about the fact that the Sahar residents of 
mou^a Patia including Chandrasekhar pur have 
been habitually removiug the minor forest produce 
as stated above for long time past. The learned 
Subordinate Judge on appeal has stated that it is 
common ground that the Sabars & other low class 
people of Patia take the forest produce from Patia 
jungle for their own domestic consumption & for 
small sale within the Killa Patia & that the 
material point for coosideration is whether the re- 
moval of the forest produce is without the permis- 
sion of the prop fie tor & fcea of any charge. The 
only question therefore is whether the removal is 
as of right & free of payment* 

[8] The ease for the pUf, is that the removal is 
on permits which are issued on payment of fees. 
Since permits & fees go together, the question baa 
therefore further reduced itself virtually to deter- 
mination as to whether or not the removal is on 
payment of fees. On this both the Gts. below have 
held that on the oral evidence the collection of 
forest fees from the Sahar- residents of mouza Patia 
(Chandrasekharpur) has not been made out on the 
evidence on the pltf.'s side. The learned Subordi- 
nate Judge says as follows : 

"So far as oollection of fees from the Sahar deftg. of 
ObandraBakharpur, the oral evidence led on the pUf.’a eide 
oannot but lead to the conclusion arrived at by the learned 
Munsil (that the Sabars had noi, been proved to have paid 
any tax to the proprietor).’' 

This view of the oral evidence is amply justified. 
Witness after witness on the side of the pltf. comes 
forward & admits in cross-examination that the 
Sahars take the forest produce, but they have not 
seen them paying any royalty to the proprietor, 
while some of them admit having seen non-Sahar 
residents paying fees, P. W. i says : "I have seen 
the Sabars & other tenants of Patia & Ohandra- 
fekharpur taking fuel, rough wood, roots etc. since 
my boyhood” & be admits that he has not seen any 
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of the defts. ever paying royalty to the proprietor- 
P. W. 3 says : 

'Tbe Sabuis of Chandrasekharpur go to Patia jungle to. 
get roots & plums. Some-times they also sell plume, Sabars 
of Chandrasekharpur alao get fuel, rough wood, from 
jungle for their own use 6c also for sale. 

He does not say that be saw tbe Sabars paying any 
fees at aoy time, P. W. 3, who is related to the 
Original Zamindar of Patia estate siys ; 

‘ Chaodrasekbarpat Sabars get fuel, roots etc. itova 
Patia Jungle & that is t be ii means of livelihood. They 
sell the fuel in tbe village." 

He admits that be has net seen Chandrasekharpur 
Sahars ever paying royalty during the Tikayet’e 
time or Aohyutananda’s time; though be has seen 
some others like Kagbu Patro, Kuso Moharena etc. 
paying royalty for removal of forest produce from 
the forest, P. W. 4 ie an important witness aged 
about 60 years. He served under Bighucath Deb; 
as a Mohurir & under Madau Mohan Deb as kia 
Tahasildar & bas alao worked under the pltf. He 
has produced a number of documents to support 
the pltf.’s case & in particular, counterfoils of per- 
mits, Sbibas or account books relating to the* 
period subsequent to the acquisition of tbe estate; 
by tbe Baja of Kanika in issa. While he asserts 
that tbe Sahars have no right to take the forest 
produce without permission & without payment of 
fees & that royalty was being collected during 
Kanika’s regime also from tbe Sahars, no counter- 
foil of any permits issued to any Sahar of thia 
village bas been produced & he admits that tho 
Shihas (account books) relating to the collection of 
fees, wbiob show collection of fees from other 
residents do not show the names of any Sahara of 
Ohandrasekharpur Mouza. He also admits that tha 
collections from forest tax did not find place in 
the estate account during tbe time of Baghunathi 
Deb & says that this was so then as the estate waa 
being managed by the receiver, 

[9] On his evidence apart from Bx. 1, which 
will be noticed later, there oan be no reasonable 
doubt that the collection of fees from the Sahara of 
Patia & Obandrasekharpur at any time is not at 
all made out. It is significant that even after 199S,. 
tbe accounts wbiob show collection of fees from 
others do not show any collections from the Sabars. 
P. W. 6 in his Cross-examination says that he had 
seen Sahara removing thorns from unreserved por- 
tion of tbe forest, but has not seen any permits 
with them & had not reported tbe same to the 
forest ofifioiaU though he had reported when the 
Sahars removed forest produce from the reserved 
portion of the forest which according to him in 
demarcated by a line. P. W. 10 is the only Sahan 
of Mouza Patia who ^ves evidence on the side of 
tbe pltf & supports him by saying that the Sahara 
obtained fuel from Patia jungle on payment of 
forest tax. He says that even in Eanika'a time, ha 
bas been getting fuel from the forest by takiz^ 
permits which are returned to the offioe on bf% 
return from the forest. But none of these penn|t% 
have been produced & filed for the pltf. He admitl 
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iu hta e?id«DOd that he is a tsuanti umler tho pUf. 

& bbab be retutned bis settLomoat Pnbta to tlio 
eatate whlob ahowa clearly that he is imdoe tho 
control of the pltf. F. W. U waa a forest guard, 

T6 years old daring Dibyasingh Dab's time & statos 
that the bahara have no right to bring fuel, bamboo 
etc. from the Patia forest without permission 
without payment of fees, but admits iu cross-oxa- 
miuatioa that be cannot eay wbetbor the Obaudra. 
Bskharpur Sahara pay any taxor not. The inability 
of this witness who waa a forest guard & who must 
have perBOnally known about the payment of fees 
by Sahara, if true, to assert positively that the 
Sahara were paying fees ia a signifioant weighty 
oiroomatanoe P. W. 13 is a forester under the 
pltf. & waa serving under Aobyutananda. He ia 
unable to assert that be colleoted fees from Sahara 
at any time for removal o£ forest produce. 

[lOl On the dofenoa side five witnesses have been 
examined of whom D. Wa. 2 to 4 are witnesses for 
the applt. They, of course, support the defta.’ ease. 

On the oral evidence adduced on behalf of the pltf. 
himaelfi It is clear that there is no proof that the 
Sahara had ever paid any fees for removal of forest 
produce. Mere non c:»lleQtion of fees may not by 
itself be any proof of the right of Sahais but this 
fact as'umes signidcance & importance in view of 
the positive proof adduced on the side of the pltf, 
that fees were being collected from others. As 
already stated, both the Ots, below hays agreed in 
their Mtimate of oral evidence to the above effect. 

In their estimate of documentary evidence, how. 
ever, relating to this matter they have differed & 
that must now be considered. 

[11] The earliest dooumtnt put in evidence on 
behalf of the pltf. is a Hukumnama. Ex, 13 dated 
1264 B. B. purporting to have been issued by the 
Patia Baj to one Muli Patra stating that as (he 
Sahara of Patia & another village had paid the fax, 
they may be permitted to remove wood from the 
forest without obstiuction. This does not purport 
to have been signed by anybody nor does it purport 
to have been written by anybody. It only purports 
to bear a seal. Though the document appears to be 
an old one & from the date it beats, must have 
been more than 30 years old, the presumption 
available under B. 90, Evidence Act, does not apply 
to this document. The trial Ot, has not accepted 
this document on the ground that it was not pro- 
duced from appropriate custody as it was filed into 
the Ct., by p. w. 6, the grandson of the said Muli 
Patra who could not satisfactorily explain why the 
document was not available at any earlier stage. 
Tho appellate Ot. however was not willing to 
accept this criticism & was inclined to accept it as 
■ genuine. But it failed to notice that 'the presump- 
\ ™d®r 8. 90 cannot apply to this document, 

I terms of that seofcion, the presumption 

I ^11 apply only if the document purports to have 
1 signod'* by somebody or if it purports to be 
1 m uiA handwriting of somebody. The presumption 
IpOBab not apply to the genuineness of a seal, it 
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ciiunct tberoforo avail a dooiuuont, liko lix, i;j,, 
whioli purports to bmr only a eeal without uny ' 
sigiiutiuo, Tbia is clear from tho moaning of tho 
word ’'sign" as defined in 8. ,3, sub-s. (63), Gonoral 
Clauses Aot, which ineludoa only a murk witli 
toforence to a person who is unablo to write hia 
name. Even if tho seal is to bo treated as a mark, 
there is no prosumption that tho Eoal is of a poreon 
who is unable to write his name. Tberoforo this 
document which pui^orts to bear only a eeal cfiiinofr 
be taken to have been proved. This view of S, 9o, 
Evidence Act bag also been taken in Special Aluna- 
ger, Court of Wards, I]alra7npur v, Triheni Prasad 
A.T.R. ( 22 ) 3936 Oudh 399 ; 111 Luck. 35), Sri Prasad 
V. Special Manager, Court of Wards, Balrampur, 
A.i.R ( 34 ) 1937 Oudh 194 : (i3 Luck 400} and Bhairo 
Si7igh v. Ambika Bahsh SiTiyh, a. I, li. (29) 1942 
Oudh 374 ,* (17 Luck 805), From the Ex. list we find 
that this doeumonb is noted as having been marked 
without objeotiou but since tho vsiy Mnusif who 
has marked it has felt himgelE free to reject it, it 
miiSt be taken that he hag marked it subject to its 
being held to be proved under 3. 90, Evidence Act. 
Ex. 13 therefore must be ruled out of considera don. 

[ 12 ] The next document is Ex. 1 , an assessment 
list dated 13.5-1916. P.W. 4 Swapneswar Misra pro- 
duces it & gives evidence in support of it. He says 
that it is a list showing tho assessment of forest 
tax against individuals nolod therein prepared in 
1916 during the time of Madan Mohan Deb. He 
speaks to its being in his handwriting & bearing 
the signature of the Dewau at the time, one Daya- 
nidhi Tripathi. This list was apparently also 
prod need before Mr. Datta, Deputy Mag. who held 
an inquiry relating to forest r-ghtg in respect of 
which he submitted a report, Ex. B, which will 
be noticed later. There can, therefore, be no 
doubt about the genuineness of this Ex. 1 . The list 
bears certain cross marks against some names Sc in 
his report Ex. B, Mr. Datta seems to have thought 
that these marks are against the uamea of Sahara 
& that they indicate exemption from payment of 
assessment. P. W. 4 however in his evidence states 
that it IB not so & that numbers 193 to SIO against 
which there ate no orogs marks repteaent; the 
Sahars & that the cross marks indicate the names 
of pergons from whom he actually made collections 
at the time. According to him, he hag not personally 
collected the taxes as indicated in the assessmenf; 
list from persons other than thoge against whose 
names cross marks are made. Therefore even if his 
evidence, that numbers I9s to sio in Ex. 1 refer 
only to Sahars, is accepted, it is clear that be has 
nob collected any assessment from the Sahara. Hia 
statement that the Guard colleoted from the rest 
cannot be accepted because he himself admits that 
there is no record to show it & the Guard has not 
been called to substantiate it. In any case in the 
absence of any evidence to show the actual collec- 
tions from the Sahars. a mere assesement list like 
Bx. 1 to which the Sahara are not parties is not 
admissible against them to show their liability to 
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pay the assessment. It must also be noticed that 
P. w. 4 says that assessment lists of this kind were 
being prepared from year to year during the time 
of Baghunatb Deb. Ko other list of the kind is 
produced. There is a very significant admission in 
P. ^Y. 4’s evidence that the colleesions from forest 
tax did not find place in estate accounts during the 
time of Raghunath Deb, & that during Madan 
Mohan’s time the total collecrions from jungle 
taxes found place in estate accounts. This would 
mean that those accounts would not prove any 
collection from the Sahars as such, 

[13] The next imprtant document ex. 26 dated 
IS-1S>23 which is an award by certain arbitrators. 
It would appear from this award that in connection 
with the dispute between the then Zamindar Mouza 
Patia, there were certain proceedings which came 
up before the Mag. Mr. E. R. Cousins. The dispute 
related among other things to the right of the 
tenants to take forest produce. It was referred to 
arbitrators & the arbitrators passed an award dated 
16.12-23 wherein the arbitrators recognise the right 
of the proprietor to realise royalty on fuel & prick- 
ly thorns taken from Patia jungle by the tenants 
according to rates prevalent in Khurda Khasmahal. 
The pltf. strongly relies upon this & it is contended 
on the other side that this was never acted upon. 
But whether this is so or not, it has no bearing on 
the present dispute, because the right claimed by 
the defts. in this case is nob in their capacity as 
tenants of] the village, but because they are the 
aboriginal inhabitants of the place. That may con- 
ceivably etand on a different footing. 

[14] The next & most important document in 
the case is Ex. B. It is a report by one Mr. N. N. 
Datta, Deputy Mag, relating to jungle rights of 
Killa Patia dated 5-12.32. It definitely recognises the 
right of the Sahar residents of Mouza Paiia inclu- 
ding Oh mdrasekharpur to take the minor forest 
produce from the unreserved portion of Patia forest 
for purposes of domestic consumption & for sale in 
small quantities of head loads, Surong objection has 
been taken on behalf of the pltf. to the admissi- 
bility of this report. This report appears to have 
arisen on account of a complaint made by the 
Patia tenant against the Raja of Ranika regarding 
their forest rights. This complaint was registered 
as Miso. case no. 67 of 1932 & was in the nature of 
revenue proceedings before the Revenue Comr. as 
appears from the Order Sheets, in the said Mine. 
Case, ExB. F, p.l & p.2. By order dated io.n.32, in 
Ex, F-1, it would appear that Mr. N. N Datta was 
directed to hold an inquiry & report & Ex. & dated 
5-12-32 is the report thereupon, Mr. Datta himself 
has not been called & there is nothing to show 
whether or not he is available. The documeDt has 
been marked on admission on the side of the defts. 
& therefore its admissibility or the value to be 
attached to it cannot be impugned on that account 
|if otherwise it ia admissible. There can ha no doubt, 
■that reports of public oflfioials made in discharge of 
ifcheit official duties are admissible under 6. 86, 


Evidence Act with reference to statements therein' 
of relevant facts or facts in tssub. This is well-j 
established by a number of* P. 0. cases, Vid$ 
MuUii Bamalinga v, Pena Nayagam, I i. A. 209: 
(3 Sar. 841 P. c.), Martand Rao v. Malharao, 
55 cal. 403 : (a. I. B, (16) 1928 P. 0. 10). It haS 
however been argued on the strength of Malhkar- 
juna V, Secy, of State, 35 Mad 21 : (14 i, o. 401) 
and Subhaq Singh v, Raghunath Singh^ 36 ALL. 
282 : (a. 1 . B. (i) 1914 ALL. 474) that the report of 
a public official which has been merely submitted 
to higher authorities for the latter's information or 
guidance & which itssif does not beat the stamp 
of finality on it, is not admissible in evidence. The 
cases cited do not lay down any such broad pro- 
position. In Malltkarjuna v. Secy, of S/ote, 86 
Mad. 21; (14 1 . 0. 401) a report was called for from 
the Tahasildar who asked the village Muosif to 
report. The Tahasildar’s report was sought to be 
put in evidence to show that the village Munsif 
had reported that certain charities were not com- 
menced on a particular date. It was held that the 
Tahasildar 's report was not admissible in evidence 
of the fa it that the charities had not been oom- 
menced by that date: Subhag Singh y. Baghtmath 
Singh, 36 ALL. 282: (a. I. B. (l) 1914 ALL. 474) the 
Dist. J. asked the Oollector to report which of the 
three persons suggested was the fittest to be a p. 
pointed as the guardian & the Oollector called for 
a report from the Kanungo, The report of the 
Kanungo was not admitted in evidence. This is in- 
telligible on the ground that the Dist. J. had to 
decide the matter judicially & according to law fay 
taking evidence himself & not on the repert of the 
Kanungo. These oases do not help the pltf. in his 


contention that Bx. B is not admissible. I havei 
been referred to no authority for the position than 
the report of a public official is ina'lmiBsible inj 
evidence, merely because it was made in oompliaaoe| 
with the orders of the higher authorities & was 
submitted to them. 

[is] The case in Qkanaya v. Mehtah, A. I. s* 
(21) 1934 Lah 690: (16 Lah. 877) is cited to show 
that S. 35, Evidence Act, is not intended to apply 
to the opinions of public officials based on or in- 
ferences drawn from the allegations made before 
them in course of inquiries oonducted by them- In 
particular case the inquiry was one under B. 209, 
Or. P. 0. & different consider aliens may apply to 
judicial inquiry as distinct from revenue inquiry. 
While a judicial inquiry is to bs bassd merely on 
evidence adduced before the officer, a revenue 
inquiry is not so limited & is to a substantial exten 
based on personal observation & information. The 
case in Gkulam Mahomed v. Samundar Khan 
A.I.B. (23) 1936 Lah. 3?: (166 I.O. 626) is referred tc 
for the position that the statemente in mere offioia 
correspondences which have no finality are not 
admissible in evidence. The report Ex. B, howevex 
in this case is not of that category. On the othu 
hand, in 36 ALL. 161 (sic), the ownership of a parfeU 
cular temple was in duestion & the report of A 
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Eotwftl who made an inquiry into the ownership 
at the inatanoe of the Politioal Agent was hold 
admissible. It appears to me therefore that the 
report Ex. B is admissible in evidence. Tbe P. 0. 
Case reported in Mar land Boo v. Malhara 0 ^ 65 
oal. 403 at p. 4te: (a. i. e. in) i9ss p a lo) shows 
that such offioial reports are valuable &, in many 
oases that is the only best available evidenoe of 
laots stated therein, but that tbe opioions expressed 
therein should not be treated as oonolusive in res- 
peot of matters requiring judicial determination, 
however eminent the authors of such report may 
be. While therefore a report Itke ex. B, is ad- 
missible, a d'stinotion has to be made between 
the st'itements contained therein relating to rele- 
vant facts & the opinions expressed therein as to 
auoh relevant facts. 8o far as mere opinions are 
oonoemed, while they are admissible, tbe value to 
be attaobed is comparatively less. Now with refe. 
renoe to these principles the statements in Ex, B 
may be made use of in tbe present oase. It may be 
noticed that tbe Order Sheets, Bx. H. H-1 & H 2 
show that the report was accepted by the Revenue 
Comr. &. that on that basis he attempted to bring 
about an amicable arrangement between tbe par- 
ties. But he does not appear to have succeeded in 
doing so. It may be mentioned at the outset that 
the report was concerned only with the question of 
the forest rights of the Patia tenants as such, as 
appears from the faot that the report arose out of 
a complaint by the Patia tenants. The report was 
not directly concerned with tbe rights of Sabar- 
residents of Monza Patia as such, but tbe report 
contains the following valuable statements relating 
io forest rights of Sahar- residents of Patia: 

“The next point of importance is that tbe Sabars, 
Bonrle & other low class penple who render some eervtce 
by way of preserving the jungles, supplying fuels to the 
proprietor & his deity & helping the proprietor in shooting 
•to., not only take tbe fuel free of charges for their own 
use, but also for sale in small soale,” Later on the report 
states “While going to other villages for reoording evidence 
1 oame across some low class men & on inquiry from them, 
I was satis Bed that they had never to pay any feee for 
taking fuel for their own ore also for sale in email scale.** 

lister in the report he records his view that the 
inhabitants of the Killa Patia bad a right to take 
fuel & prickly thorns from the Patia jungle & that 
the proprietor had the right of realising royalty 
from them, but states that the right to realise 
royalty was subject io certain exemptions & he 
proceeds to state “That there were exemptioc s is 
now admitted in so far as ihe Sahara are conoern- 
fid,” These alatements extracted from the report, 
ftre not mere Btat«>mentg about his opinion, but are 
Btatements about the disputed right based on the 
Mtual information before him & are clearly admis- 
sible in evidence. 

[ 16 ] It has been argued that the etat^menfs re- 
late to certain admissions said to have been made 
before him & therefore the same cannot be acted 
aEK>n unless the persons said to have made tbe 
itatements are called as witnesses A the entire ad- 
nusBionB am put on record A the witnesses are exa- 
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mined with reference to it. Oases in Ham Parkask 
Y. Anand Das, A, I. u. (3) 191G P. 0, 25fi : (49 cal. 
7C7); Badka Kishati v. Bari Singh, A. I. u, (i4) 
1927 Lab. 937 : (100 I. c. 800), have been cited in 
support of it. In Bam Parka sh v. Anand Das, 
A. I. R (3l 1916 P. C. 266. (43 Cal. 707) the admis- 
sion referred to is the statement of a witness be- 
fore a Mng. in a criminal case & what was rejected 
as inadmissible was the note relating to that state- 
ment as proof thereof. In MoJar v. Bam Parshad, 
A. I. R. (14) 1927 Lab. 377 : (102 I. o. 198), also the 
position was similar. Tbe posilion here is different. 
What ia sought to be used here is not the supposed 
admission itself, but tbe statement of tbe officer 
about the right of the Sahars based on the personal 
information he has Tfioeived from competent per. 
sons, who if at all were not interested in support- 
ing the right & which information is theiefore 
charaoterified by him as an admission. I have no 
doubt therefore that the above statements in ex. B, 
are admissible in evitieDCe & furnish etrong proof, 
taken with tbe oral evidence, that as a matter of 
faot the Sahara were at the time of the report en- 
joying exemption from payment of any forest fees. 
This is fully in accord with the estimate cf the 
oral evidence above noticed. 

[l7l It has been argued that this report shows 
that the taking of forest produce by the Sabars is 
connected with the eervieeg which they were ren. 
dering to the proprietor. The report does not show 
that as a faot that the right was conditioned by the 
service. The portions of tbe report relating to the 
oonneotioD'of tbe right with the service are merely 
his opinion & his proposals for the future. The 
plfef. has put forward no oase that the right of tbe 
Sahars if any was one conditioned by service. The 
question th?n would have arisen for coneideration 
whether the right was one in lieu of services or 
burdened with services on tbe well-known distinc. 
tion laid down in t^othes v. Meer Mahomed, 13 
M. I. A. 438: (5 Beng. L. E. 629 p. 0.) and Lakham- 
gonda v. Baswantrao, 35 c. W, N. 721: (A.l.R. (is) 
1931 F. C. 167). No each alternative esse having 
been raised in the pleadings, it is enough to say 
that taking tbe report Ex. B, as a whole & acting 
on the admissible portions thereof, it does not 
appear that tbe right of ths Sahars was either per- 
missible or conditioned by service. 

[18] The next document to be considered is the 
village note relating to Patia village, £x, (l) dated 
8-4-1934, in current settlement relating to village 
Patia. The village note states that from time im-l 
memorial, the ryots used fuel, prickly plants for] 
fencing & ihatohing material etc. from the estate! 
jungles on payment of royalty the rate of which 
varied in different types. As pointed out in A.I. R. 
1936. Fat. 754. this is Only a piece of evidence &| 
no preeumption of correctness attaches to it. Itl 
would also appear from Dalziel's settlement report' 
that tbe portion of tbe work relating to record of 
forest rights was not carefully done at that settle- 
ment. He remarks as follows at p, 46: 
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“Tlie custoQij relating to jungle in this estate were only 
treated in Bome selected villege?. I think that thia work 
would have been of greater value if regular procedure had 
been adopted wi'h issue of notice to intereated partiea.” 

In any ease the village note refers only to the 
rights of tenants of the village & is based upon the 
award Ex. S6. already mentioned, -which also ra- 
laccs only to the tenants. It has no reference to 
the rights of the Sahar- residents of the village. Of 
the other documents filed in tha case there are a 
number of which relate to criminal cases between 
the proprietor k the villagers relating to forest 
rights. On the side of the pltf., Exs. 22. 22 A, 23 & 
23-A, have been filed. In Ess 92 & 22 A, certain 
Sabars were convicted for theft on account of 
having removed some wood on head loads, but it 
appears from the fasts in that case that the removal 
was from the reserved portion of the forest. Exhi- 
bits 23 & 23- A, show that certain villagers were con- 
victed for removal of wood from the forest, but it 
does not appear that the persons concerned were 
the Sahai’8. On the o^her hand in Ex. J, certain 
Sahara who were eomplaintd against by the Estate 
for unautboriaed removal of forest produce were 
acquitted. Exhibits D & D.l show similarly that 
some other Sahars against whom complaints were 
lodged for clandestine removal of fuel from Obandr- 
sekharpur forest were finally acquitted, Exhibit K, 
shows that the Dist. Mag. who was moved to file 
an appeal against the acquittal, refused to do so on 
an elaborate consideration of the rights of the parties. 
These criminal proceedings above noticed, all relate 
to the period subsequent to the purchase of the 
estate by the Raja of Kauika & it is noticeable that 
these show that the Sahar-residents of Patia were 
acquitted on the few occasions when they were 
sought to be proceeded against & there is no clear 
instance in which they were convicted. Moet of 
the other documents filed in this ease relating to 
this question are counter foils & account books pro- 
duced by the estate relating to the periods subse- 
quent to 1933. There is practically no documentary 
evidence relating to the prior period, but this is 
only to be expected, because the present proprietor 
was not likely to have bad access to the records of 
the prior proprietor, whose estate he purchased in 
Ct, auction hostilely to him. None of the docu- 
ments that have been filed on behalf of the pltf, of 
the dates subsequent to 1932, from which date, the 
new proprietor started vigorous steps for asserting 
his right to collect fees for the whole of forest pro- 
duce, show any such collection with the Bahat- 
residents of Patia. 

[19] The position therefore on the evidence is 
that while it is wall established that the Sahar- 
residents of Patia have been accustomed to take 
the forest produce, there is no proof that any fee 
has ever been collected from them. No doubt the 
burden of establishing the customary right to take 
the forest produce in derogation of the proprietor's 
tight to the forest is upon the defts. but where, as 
in this case, the practice of removal of forest pro- 
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dace is established & an attempt has been made id 
prove by evidence that fees have been collected for 
such removal & that attempt fails & it further 
appears that such lees were nsver collected from 
the Sahars while the evidence shows that the fees 
were in fact collected from others. It is reasonable 
to attribute the non collection as due to not mere 
lack of proof but to ihe existence of the right. 
Ttie evidence therefore in my opinion to the extent 
that it goes clearly establishes that the Sahar tesi- 
dents of village Patia in eluding Ohandras&kharapur 
were in faot exercising the right of collecting 
minor forest produce, as above stated, as of right 
& free of payment of any charges. 

[20] It has been argued that even if this be 
found, this is not enough in law to establish the 
customary right on account of the following con. 
siderations — (1) There is no proof that the exercise 
of the right is from the time immemorial; (2) Such 
Oustomacy right which amounts to a right of pro- 
fit-a pren^m in gross cannot be acquired in law 
by prescriptive user ; (3) The custom alleged being 
also for removing forest produce for purposes of 
sale is unreasonable; (4) The custom is claimed 
in respect of a particular class of residents of a 
village & not of the entire village & is not reoog* 
nised in law; ( 5 ) The custom as now alleged is 
with reference to what is now said to be the un- 
reserved portion of the forest & is inconsistent 
with the proprietor’s right to reserve such other 
portions o£ the forest as be thinks fit. It is con- 
tended on all the above grounds that the custom 
is not established & cannot be held to be validly 
made out. 

[21] As regards the first objection, the evidence 
adduced is sufficient to make out the exercise of 
this customary right for the period of living 
memory of the witnesses. In the case in Mt. Sukham 
V. Nawab, A. I. B. (28) 1341 P. 0 21 : 1. I*. B* 
(1941) Ear P. o. 22) at p 32, their Lordships re- 
f erring to local customs doubted the applicability 
of English Rule that a custom in order to be bind- 
ing should be proved to have been used beyond 
living memory & atuted as follows ; 

' It is undoubted that a cuetoEn observed in ft pattlcuiar 
distriot derives its force from the fact that it has froin 
long usage obtained the atrlflt forces of law, which miili 
be ancient. Bat it is not the esaenoe of the rule that ite 
antiquity in every case be carried back to a period beyond 
memory of the man, etill less that it is ancient in the 
Knglteh technic.^! sense. It will depend upon the 
stances of each oase what antignity must be eBtablishW 
before the ouBtom can be accepted. Whet is necessary W 
be proved ts that the usage has been acted upon in praniOB 
for euob a long period & with such invariability as to sh^ 
that it has by common consent been sabmitted to as ths 
established governing rule of a particular district. 

Judged in this light, the evidence in this case tela** 
ing to the length of time of the exercise of the 
custom is sufficient to make it out. With refereoM 
to proof of customs by immemorial user, it has 
been pointed out in Mahamaya Debi v. Saridat 
Holdar, 20 0. L. J. p. 183 : (A. I, B. (2) 1915 Oftl* 
161) that the proof of existence of the oustom Oiti* 
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not bo QAtriod bAok boyoud living meniory by 
ditoot ovidoQCO & it is bold that if fividonco show- 
ing the exeroiee of a right in aocordacice with the 
alleged oaatom as far back as living memory can 
go is given, it raises the preaumption though only 
a rebuttable one as to the immemorial existence 
of the custom. This view is also supported by 
Hajendra Narain v. Gangamnda Stngh, A. L R. 
(12) 1926 p. 0. 213 at p. 216 : (62 I, A. 279). There- 
fore even according to this standard tliero is no 
difficulty in this oase in holding that the custom 
'alleged by the defts is made out on the evidence. 

C 22 ] The next point urged is that the customary 
right alleged is in the nature of a profit-a pren^ 
dre in gross. That is a right to take certain profit 
or produce arising from the propstty of another. 

If the exercise of suoh a right is acquired for the 
beneficial enjoyment of another tenement, that 
amounts to an easement as defined in the Indian 
Law. But where the exercise of such a right is 
not required for the henefijial enjoyment of an- 
other tenement, but is merely for the benefit of 
certain individuals or well-defined class of indivi. 

I duals, it is a profU a prendre in gross. It is well- 
settled that the evidence required for establishing, 
the acquisition of a profit-a-prendre which is an 
easement, &: of a profit-n prendre, in gross, is the 
same. (See Chundee Churn v. Shib GhundeVi 
6 Cal. 945 & Arjun Kaikanta v. Manoranjan De, 

A. I. B. ( 21 ) 1934 oal. 461 : (149 l. c. 1213)). But it 
is urged that a customary right in the nature of 
profit a-prendre in gross cannot be established by 
evidence of long user giving rise to the p re sump 
tion of a lost grant & the ease in Rivers ( Lord ) 
y. Adorns, (1878) 3 Ex. D. 361 : (48 r*. J. Ex. 47) & 

A. 1. R. ( 17 ) 1930 ALIf. p. 238 and Brajendra 
Kishore v Iswar Kaihatra^ A. I. B. fao) 1933 cal. 

, 639 ; (146 1, 0. 427) and Arjun v. Manoranjan 
A. I. R, ( 21 ) 1934 oal. 461 : (61 Gal. 45 ) are cited in 
aupport of this proposition, These cases are dis- 
tingaisbabte on facts & it is unnecessary to notice 
them at length. It will be found on investigation 
of the facts in each of the Indian cases that the 
point cousidered was whether the exercisa of the 
right claimed is reasonable or unreasonable & with 
that aspect I shall deal presently. But in so far as 
the principle laid down in the leading English cases 
Lord Rivers v. Adams, (1878) 3 Bx. D., p. 361: (48 
"S. Ex. 47) it is enough to say that the decision 
turns partly on technical considerations peculiar to 
Elngligh Property Law & that in the latter case in 
<1911) Appeal oases B. 653, there was considerable 
difference of opinion in the House of Lords about 
the applicability of the principles of that case. In 
Sarrits v. Earl of Chesterfield, (I9ii) A. o. 623 r 

I <80 L. j. oh. 696), the House of Lords decided 
against the acquisition of suoh a right by a 
majority of 4 against 3, Lord ChanoaUor Lorebum 
being in the dissenting minority. With reference 
io^the principles relating to onstonoary tights of 
this kind I the P. 0. in Abdul Hussain v. Mt. 
StmadiTo, a.i.b. (4) ion p. 0 . i8i : {12 8.L.B. 
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104) ; A Mt, Suhhani v. Nawah, A. h R. (28) 1941 
P. O. 21 at P. 39 : (i. L. R, (1941) Kar. p, 0. 22) 
have clearly pointed out that the principles of 
English law cannot be strictly applied. (See also 
Bkolanath v. Mtdnapore Zamindary Go,„ 81 Gal, 
603 at p. 509 : (31 I A. 75 P. c.)) with reference to 
similar rights, the Madras H. C. in two eases in 
Snhramanian v Ragkunatha Pillai, A. r. R. (e) 
1918 Mad. 169 ; (44 J. c. 419) ; K Kudumhan v, 
Venkata Suhramania, A. i. B. (14) 1927 Mad 646 : 
(lOl I, 0 59 ) & the former relied on the dissenting 
view of the Lord Ohancollor in Harris v. Chester ~ 
field, 1911 A. c. 623 : (80 L. J ch. 6-26) in recognis- 
ing similar customary rights. The provisions of the 
Forest Act providing for an inquiry into com- 
pensation for rights to forest produce when con- 
stituting a Govt, reserve forest clearly recognise 
that in India such customary rights can exist & 
can be acquired. It may be mentioned that the 
Forest Manual o( Bihur & Orissa shows that suoh 
customary rights in respe^jt of protected forests of 
Kburda Khaamabal which are contiguous to the 
suit forest are recognised by Govt. Therefore there 
is no valid ground for this objection. 

[23] The next question that has been raised ig 
that since the alleged custom ig also for remov- 
ing forest produce for purposes of ealej it is an 
unreisonable custom & reliance is placed on the 
well-known principle in English Law that a right 
in an undefined number of people to take a pro- 
fika.prendre without stint & for sale must lead 
to the entice destruction of the property & is 
unreasonable (See (1918) 2 Ex. D. p. 397 at p. 3io 
(sic)). The cases io Brajendra Kishore v, Iswar 
Kaibarta, A.I.R. (20) 1933 oal. 539 : (146 I. C. 427) <fe 
Arjun Kaiharta v. Monoranjan De, A. r. E. (21) 
1934 Cal. 461 : (61 Cal. 4S) appear to some extent to 
support this contention. But it appears to me 
that this cannot be laid down as in absolute pro- 
position of law that wherever a customary right 
to take forest produce from another man’s land 
with a view to profit by sale of it is claimed, 
it must necessarily bs held to be unreason- 
able. The decision of the question whether or 
not it is unreasonable must depend upon the 
circumstances & facts of each case. That is 
the view taken in Suhramaman v. Raghunath 
Pillai, A, I. B. (6) 1918 Mad. 169 : (44 I. 0, 419). 

In this case the right claimed though it is a right 
for purposes of sale, is not a right to take with- 
out stint & in unlimited quantities. It is a right 
to sell not in the open market, but only to the 
villagers of Patia & Gbandrasekharpur. It is also 
a right to take in small quantities by head-loads 
by the very persona who are entitled to the right. 
Thus the right is limited by three considerationSi 
namely, (i) the method of removal is personal & 
by head-loads, (S) the persons to whom it could 
be sold are only the villagers of the place, & 

( 3 ) the sate is within the precincts of the village. 

It cannot be said that it is a right exercisable byl 
a large & growing olass of persons liable to beavy^ 
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increase in course ol time so as to serlonsly des- 
troy the right of the proprietor itself in the pro- 
perty. The right is claimed only in favour of the 
aboriginal residents of the particular village who 
are themselves not large in number & whose rapid 
multiplication in numbers is not to be assumed to 
be a matter of course. With reference to a simi- 
lar contention in Subramanian v. Baghunatk 
Piilai, A. I, R. (5) 1918 Mad. 169 at P. 171: (44 

I. 0. 419). Their Lordships say as follows: 

“Such an exercise of the right has not hitherto led to 
the destrootioD of the fish in the tank nor apparently 
even to its diminntion in numbers. There is no reason 
to aseame a difierent result in the future. If there is 
excessive fishing the zamtndar may have a right to les- 
train it, hat that is not the question here." 

[24] It must also be remembered that the ques- 
tion of reasonableness has to be judged with re- 
ference to conditions at the time of the possible 
inception of the custom (See Mahamaya Dehi 
V. Earidas Haidar, 20 o. I. J. 183 at p. 193: 
(a. I. B. (2) 1915 oal 161} ). In this case the prac- 
tice of an aboriginal inhabitant near the foiesti 
eking out his livelihood by sale of minor forest 
produce wag not only reasonable but probably 
inevitable in the olden times. The Custom there- 
fore cannot be held to be unreasonable. It is 
however desirable to observe that the right of the 
defts. in this behalf must be esercised consistently 
with the light of the proprietor to make reason- 
able arrargements to prevent any gross abuse of 
the right having regard to the limitations above 
•et out. 

[26] It bas been suggested that it may not be 
possible for a Zamindar in this case to check & 
control whether the sale is made to the bona fide 
residents of the village only & is made within 
the limits of the village. This is a question of 
making some practicable arrangements, but can- 
not be held to make out that the Custom alleged 
is unreaeonable. The next objection that has been 
raised is that tbe custom is claimed not in res- 
pect of the entire residents of the village, but 
in respect of a particular section thereofi namely, 
the 8abars, It is contended that there can be a 
local onatomary right in favour of all the resi- 
dents of a village or all tbe tenants of a village, 
but not ib respect of inhabitants of a particular 
denomination in the village. On the other side 
the oases in Kuar Sen v. Mammal, 17 ALL 87: 
(1696 A, w N. lo) and Mohidin v. ShiDlingappa 
S3 BOm. 666; (iBom. L. B. 170) have been cited to 
show that tbe customary rights in favour of a 
particular class of persons in a village, namely, 
Mubammadans, have been recognised valid in 
those cases having regard to the Indian condi- 
tions. It would appear that some doubt has been 
thrown on tbe correctness of these decisions in 
the decision of Mnkherjee J. in Gopal Krishna 
V. Abdul Samad, 34 C. L, J. 319 : (A. l, B. (8) 
1921 cal 669) (See also Ram Ran' Bi jay a Prasad 
Singh V. Abdul Ohani A. I. B. (26) 1939 pat. 
£82; (i86 I. o, S50)), But the doubt expressed is 


only with reference to the question whether a 
right of burial can be acquired as a customary 
light & not whether a section of tbe inhabitants 
of a village can acquire a customary right. In 
A. I. R. 1927 Mad. 48 (sic) tbe validity of a 
Customary right iu favour of a paitioular class of 
villagers has been rfcognised. Whatever may be 
the correct view regardicg tbe general question 
thus raised, it is noteworthy that the Bihar & 
Orissa Forest Manual, 1917 Bdn. vol, I, Part II, 
p. €8, B. 6 relating to the neighbouring Khnrda 
Ebasmabal protected forest clearly recogniaea 
tbe right of indigenous tribes of Sahara & Bonris 
to fell, cut, collect & remove certain epeoided 
kinds of forest produce, without any payment: 
for eale, provided tbe sale is not to unprivileged 
persons under the rules. Therefore it does appear 
that so far as this customary tight claimed in- 
favour of tbe aboriginal Sahara is concerned^ 
having regard to local conditions it cannot be 
held to be unrecognisable in law on tbe gfOond 
that the right is not claimed in respect of the 
entire inbabitaats of the village, which has* been 
negatived. 

[26] Tbe next objection that has been taken ie 
that since tbe right claimed is only in respect of 
the unreserved portion of the forest & that since 
tbe right of the proprietor for oonstiiuting a re- 
serve in tbe forest is not challenged the alleged 
customary right itself can be defeated 
prietor’s power for reservation & that 
such an illusory right cannot be claimed aB a 
valid customary right. This appears to me to be. 
no valid objeorion at all- If the customary right^ 
of tbe delta as claimed is esiabliehed & upheld, it 
follows that the right of the proprietor for ooi^ 
tituting reserves in tbe forest must be subject ^ 
it & the question resolves itself to one of ptOMrly 
balancing the two rights in an appropriate man- 
ner so as to prevent disputes aa pointed out in 
P. C. case in l. L. B. 31 oal. p. 603 at p. 6ic/ 

[27] There is thus no valid objection to the 
recognition iu law of the ouetomary right ^ now 
alleg'd on any of tbe grounds that hap boo* 
ariaed to it. The defts. must therelore /be held 
entitled to tbe right & the pltf. muat be lefuBcd 
the injunction that he has asked for. 

[28] In order to avoid any future misapprcben- 
sion it is desirable to state that the right recognised 
by this judgment is one exercisable by the Sahw- 
residents of Patia & Obandrasekharpur to lemovi 
the minor forest produ:!e of annual growth, froffl 
the unreserved portion of tbe Patia jungle, with- 
out any payment of fees, for their own domestic 
consumption & for sale, in small quantities, with- 
in the limits of Patia & Obandrasekharpur, 
residents thereof, by removal on head-loads. We* 
do not decide in this case what is tbe exact natoce 


by the pro- 
accordingly ‘ 


of the minor forest produce of annual growth t^ 
wbiob tbe right extends & what are the pieseot 
limits of tbe reserved forest. But when snob £ 
question arises, the report of Mr. Datta, Bx. B » 
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the map & the report of the estate Amin Bxs. 

16 A will have a material bearing. The rights of 
the Sahara are without prejudioe to the propiie' 
tory rights of the pltf to the forest so long as 
there is suQSoient unreserved forest left for the 
legitimate exercise of the rights of the Sahars, 
(Be^Bhola Nath v. Midnopore Zamindar Go , 81 
oal. £03 at p 010: (3l l. a. 76 F. o)i for an analo* 
gouB provision) & is also without prej<idioe to the 
right of the pltf. to make such reasonable arrange, 
ments as may be required to prevent any gross 
abuse of the rights having regard to the Umita- 
tiona of the same as above stated. 

CS9] In the result the appeal must be allowed 
A the suit dismissed with costa throughout. 

[30] Narasimham J. — X agree. 

V.B.B. Appeal allowed. 
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Subarna Bissoiani — Deft. — Applt, v. Arjuno 
Bissoi — Pltf^ — 

Seoond Appeal No. 207 of 1946, D/. 39-4-1949. 

(a) Evidence Act (1872), S. 32 — Unregistered gift 
deed is admissible with reference to collateral matters 
— Executant dead — Statement that donee is his legally 
married wife is admissible under cl (5) of S. — It 
raises presumption of marriage— Burdento prove con- 
trary is on him who so asserts — Evidence of class or 
clanproclivity to concubinage is not acceptable in 
rebuttal of presumption of valid marriage — Registra- 
tion Act (1908), S. 49, proviso — Evidence Act (1872), 
Ss, 101 to 103 : A. 1. B. (16) 1929 P, C. 135, BtU on. 

[Para 7] 

Anno. Evidence Act, 8. 32, N, 36; Sa 101 to 103, N. 41; 
Begiet. Act, S, 49, N, 7. 

(b) Hindu law - Marriage — Proof — Woman alleging 
her marriage to have taken place long ago.<- Court will 
presume valid marriage even in absence of proof of 
ceremonies of marriage. Cuss lato referred. [Para 7] 

(c) Hindu Women's Rights to Property Act (1937) 
— Applicability to agricultural land and in partially 
excluded areas in Orissa. 

9?he Act as amended in 1938, has been extended to the 
partially excluded areas by notfn No, SSOe-J., dated 
14.12.38, published in the Orissa Gazette dated 23'12'd8 
at p. 897, By virtue of the Otisia' Hindu Women's Rights 
to* Property Act (Extension to Agrioultural Land in Ortsea) 
of 1944 (Orlsia Aot Y [6] of 1944) the Hindu Women |3 
Bights to Property Aot applies retrospiotively also to agrl' 
ealtural land. This Orissa Aot has been ezteoded to all the 
partially exoludad areas inoluding Eoraput District by 
Notin. No. 3401-J., dated 9-9-44, published in Oriesa 
Gazette dated 16.9- 1944, at p. 228. [Paia 3] 

(d) Evidence Act (1872), S. 50 — Evidence of non- 
existence of relationship is cot admissible under S, 50 
—Evidence of concubinage is evidence of non- existence 
of relationship (Obiter) : A. I. B. (30) 1943 Cal. 76, Btf. 

[Para 7] 

Anno, Evidence Aot, 8, 60, N. 1, 

P* 0. Chatter ji — for AppU.; P. V. B, Bao — for Beep* 

Jagannadhadas J The deft, is the applt. in 

ibia second appeal. The appeal arises out of a suit 
brought by the pltf. for recovery of two plots of lands 
described in the plaint schedule from the possession 
of the deft. These two items of land have been pur. 
•based in the name of the son of the i^tf. nnder 
two sale deeds, bxs. b & o. dated 4-10-30 & 4-2.36 


respootively. The pltf. 'a son died in the year 1942 
prior to the suit without leaving any issue. The 
deft, claims to hern posaoesioii as being his married 
wife. Tbo pUf/a coateution is that tho deft, is not 
the legally married wife of bis son tic that in any 
case the eiiit proper ties though standing in the 
name of the son were tho joint family properties 
it that his eon died undivided that tberefoie tho 
deft, had no title to the property. The Ols. below 
have found that the ])Uf. & his deceased son were 
undivided that the pioperties covered in Exs. B 
& o, though standing in the name of the son, were 
joint family propartioa. They also hold that tho 
deft. 18 not proved to be the married wife of the 
deceased son of the pUf. On ttieee findings both 
the Cts. below have decreed the pUf.’e suit. 

[2] On the state of the law, as it stood on tlie 
date of the institution of the suit, namely, 92.12.43, 
the pltf. was entitled to a decree ou the finding 
that the suit properties were the joint family pro- 
perties & that the pltf.'s son died undivided from 
the pltf. There has, however, been a ebaege in the 
law since, with retrospeodve operation, which has 
not been brought to the notice of the Gts. below. 

[3] The suit property is situated in Kora put dis- 
trict which 13 a partially excluded area. The HinduR 
Women's Rights to Property Aot of 1937 (Central; 
Act XVIII [18] of 1937) as amended in 1938 has bEenj 
extended to the partially excluded areas by notfn. | 
NO. 8306- J , dated 14.12-39, published m the Onssa 
Gazette dated 23-12 38 at p. 897. After the decision^ 
of the F. 0. holding that this Act is ultra vires of 
the Oentral Legislature, in so far as it relates to 
agricultural land, the Provinc al Legislature has 
enacted the Ona^a Hindu Women's Rights to Fi:o-| 
perty Aot (Extension to Agncultmal Land ini 
Orhsa) of 1944 (Onsaa Act V [53 of 1944) enaci;ing| 
that the Hindu Women's Eights to Property Act! 
shall apply also to agricultural land & it is further' 
enacted that the extension is to be with retrcspec- 
tive operation. This Orissa Act has been extended! 
to all the partially excluded areas including Kora.| 
put List, by notfn. No. 3401 J., dated 9.9-44, puhli.*' 
shed in Orissa Gazette dated 15-9.19(4 at p 228. 

[ 4 ] There can be no doubt, therefore, that if the 
deft, is the married wife of the pltf.’s son, she is 
entitled to her husband's share in the joint family 
property inoluding the suit property, 

[ 5 ] In this view as to the change of law, tb& 
outstanding crucial question in the case is whether 
the deft, is the married wife of the pltf.'s son^ 
Though both the Cts. below found against the deft, 
on this question as a fact, it appears to me that this 
question has not received proper judicial attention 
in view of the other findings against her which 
were in the then state of law sufficient to entitle 
the pltf. to a decree. Two issues relevant to this 

point were raised at the trial, viz., 

leeae 3, whether the deft, is the legally married wife or 
a oonenbine of late Bhagaban Biswoi (pltf.'s son), laeue 4, 
whether there is any custom in the caste of the parties; 
enabling a concubine to succeed & if so, Is such austotui 
legal and valid. 
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The trial Cfc. found on i?gue (3) as follows ; 

‘‘I have therefore no reason to diebelieve the pltf.'s 
■^ItnesecB that she was kept by the pltf.'B son.” 

On ipsne (.i) lie finds ; 

“Under the circumstaocee, she {deft, can, in my opinion, 
oe taken to have occupied the same position as a married 
wife k to have got the same right to the propocty of her 
deceased husband in the abEence of any cu?tom or autbo- 
“ity to the contrary.” 

[G] The appellate Ct. finds as follows : 

“As appean from the evidence of the caste people, she 
was the concubine of his son & no niarriflge ceremony was 
:;one through to celebrate the marriage between bia flon & 
the defL. even though ghe wag admitted to the caste after 
putification A caste dinner.” 

He also finds that 

■‘there was no tangible evidence on record to support the 
■Indiog of the learned Munsif that the deft, must be taken 
*0 have occupied the position of a married wife so as to be 
entitled to inherit the property left by her husband.” 

[7] The suggestion that though a concubine, she 
wag, by custom, entitled to inherit to her husband's 
property on account; of her being treated as a 
married wife needs no get ions consideration, be- 
cause, as held by the learned Subordinate Judge 
on appeal, there wag absolutely no evidence in 
vmpport of this & counsel for the applt has not 
attempted to put his case on that footing, As 
regards the finding of fact about the married status 
of the deft, the Cts. below have come to halting 
findings A do not appear to have appraised the 
^evidence from the correct legal standpoint. They 
have not realised that most of the evidence is in- 
admissible. The most important circumstance in 
the case on this matter which the trial Ct. has not 
noticed & which the appellate Cfc. hag not properly 
appraised, though it has noticed it is the fact that 
an the document, ex. d dated 15-7-41, executed by 
the pltf a. son in favour of the deft., he makes a 
categorical statement that she is his married wife. 
!Ex. D purports to be a deed of gift of the suit plots, 
jhut being unregistered is not operative. It is how- 
,ever admissible in evidence with reference to the 
.collateral recitals therein, The pltf’g. son, the exe- 
cutant of the document, being dead, his statement 
that the deft, is bia legally married wife, is clearly 
admissible under s. 32, cl. (5), Evidence Act. It is 
not suggested that there wag any dispute at the 
time with reference to which the pltf.'s son made 
a tendentious statement in favour of the deft. This 
document appears to have been put in evidence 
after the pUf.'s examination was over, but the pltf, 
■could have been recalled to speak to any circum- 
stance relating to the document which may weaken 
the value to be attached to these recitals in 
the document. But that hag not been done. 
All that is Buggegted on the side of the reap, is that 
this document is not gonume. But we cannot 
accept this suggestion. It has been formally proved 
on the side of the deft, by an attestor thereto 
o, D. w. 3 & ifc appears from the exhibit. list that 

i thie has been marked without objection. The recital 
m the document, _ Ex. D made by the pUfs. son 
i at the deft, is his married wife is, in my opinion, 


Sufficient to throw the burden of proof entirely on 
the pltf. to show that the deft. Is not the married 
wife of this son. It is true that the deft, has 
no other evidence to support her case apart 
from this recital A her own evidence. No doubt 
ghe appears to have said ag D. w. 1 "Bhagahan 
kept me as his wife." Too much stress, however, 
cannot be laid on the use of the word “kept" in 
the deposition, remembering that she must have 
given her evidence in OHya, She has categorically 
stated in her written statement that she was the 
married wife & rebutted the pUf s. averment that 
she was his concubine. It cannot be easily assnm. 
ed that she totally gave up that case in her 
evidence. The question, therefore, is whether 
there is suflScient evidence on the side of the 
pltf. to rebut the presumption in favour of the 
deft. The pUf. & his witnesses p. ws. 2 to 6, in 
effect, did nothing more than to assert that she was 
the concubine of Bhagaban, of these only P. Ws. 

4 & 5 belong to the same caste as of the parties, 
namely, Sudhi caste bufc belong to villages different 
from the pUf’s. village. Neither they, nor any of the 
other witnesses are shown to have hal any special 
means of knowledge. Evidence of this kind is no- 
thing more than mere opinion which, to be admts. 
sible, must be the opinion of persons having special 
means of knowledge & expressed by conduct ac- 
cording to 8. 50, Evidence Act. Further ifc i^ 
doubtful whether under that section, evidence off 
non-existence of relationship is admissible. (Seethe^ 
instructive judgment in Chandulal v. Bibi Khate- 
monnessa A. i. E. (30) 1943 Gal. 76 at p. 80 (ool. 2):j 
(1. L. R. (1942) 2 Gal. 299) ]. Evidence of concubi-l 
nage is evidence of non-existence of relationship. 
Id any case the opinion must be expressed in con- 
duct. In this case, as found by both the Ots. below, 
the conduct if any is the other way. The pltf. & 
his witnesses admit that the deft, who belongs to the 
Sundhi caste has bean admitted to the caste after 
purification ceremony. The pltf. also admits that 
she cooks in his family & in the feasts & even in 
the funeral feast she sat in the same row & ate. 
The evidence adduced, therefore, is wholly insuffi- 
cient to displace the presumption which arises in 
her favour under Ex. d. The pltf's. witness have 
given evidence that the deft, before she came to 
live with the pltf's son was living in conenbinage 
with some persons & that she was at one time also 
the married wife of one Erishno. Her previous im- 
moral character, if any, has no bearing in the case 
except as improbablising that the husband would 
not have taken her in marriage. But that cannot 
rebut the proof of marriage afforded by the hus- 
band's statement, Ex. D. If it was positively prov- 
ed that when she was entertained by the pitf's. 
son, her relationship with him started in oonoubi- 
nage, the position might have been different aa 
found in the oases in M t. Jarintool Butool v. Mt. 
Hoseinee Begumt ll u. I. A. 194 : (10 w. B. 10 P. 0.) 
ScOkazanfar Ali Khan v. Aft. Kaniz Fatimat 3S 
Aiili. 845 ; (6 I. 0. 674 p. G.) & other oases. The 
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BuggestioQB that shs was at ona tims the married 
wife of one Krisho might also if pcovsd, ha^e gone 
agaiost the deft* If it appeared that she coatinuod 
to be the married wife of Krisbno by the time when 
her relationship with Bhagaban started, then her 
alleged marriage would have been invalid. But it 
appears from the evidence on the plif’s side itself 
that she was driven away by Enshno within about 
three months of her marriage with him & also that 
Erisbno had died since (prior to her coming under 
the protection of Bhagaban. see evidenceofp. w.e). 
It is not shown that in this osste the remarriage of 
a divorced woman or of a widow ia prohibited. The 
deft, being admittedly of the same oaste no legal 
bar to the marriage has been made out. The ap. 
pellate Ot, appears to have assumed that the evi- 
dence shows that no ceremony t^ celebrate the 
marriage was gone through. There is, however, 
excepting the vague statements of the witnes'^es that 
she was a ooneubine, which are really inadmisgible. 
no positive evidence of competent persons that 
no ceremony took placs at all or what were the 
Customary ceremonies for marriage in the caste. 

marriage itself, if any, has taken place, 
according to the deft, about 30 years ago. In 
snob cases & in such oirOumstauces there is 
a strong presumption in favour of a legal & 
valid marriage & of the performance of the re- 
quisite oeremonies, as' has been laid down in a 
number of cases, starting from Bamamam Ammal 
V. Kulantkai Natohear, 14 i. A. 346 : (a sar. 736). 
fSee also Manjilal v. Ohandrahatit 38 cat TOO : 
<38 I. A, 122 P 0.): Stpin Behari v* Atul Krishna^ 
16 I. G. 898 (2) (oaL): Sastry Vdaider Aronegary 
▼, Sembeoutty Vaigaliot (1881) 6 A. 0. 366: (60 Ii. J. 
P. O. 28) & Inder Singh v. Thakar Singh, 9 
Lah. 207: (a. I. R. (8) 1921 Lab. 20}). It is nodoubt 
tine as pointed out in Ma Ween Di v. Ma Kin, 
96 Cal. 939 : (4 Bang. L. R. 176), by the P. 0. that 
the presumption in favour of lawful marriage is 
not to be lightly applied to situations where 
sex relationships are proved to be loose & the 
appellation "wife'* is indisoriminately used. But it 
is aho equally the daw as pointed ont by P. 0. in 
Sfohabhat AU Khan v, Mahomed Ibrahim Khan, 
A.I.B. (16) 1989 P.C. 136; <10 Lah. 726) that mere evi- 
dence of what may be called class or clan proclivity 
to concubinage is not admissible in evidence & can- 
not be used to rebut the presumption of marriage. 
In the present case there is nothing more than 
soma loose evidence that pars ms of this caste take 
women as concubines & treat them as wives. This 
is the sort of evidence which is inadmissible accord- 
ing to the P. Q, case in Mohahhat Alt Kfum v. Ma- 
horned Ibrahim Khan, a.i.b. (16) 1989 p.o., p 136: 
(10 Lah. 79S) . There is in this case nothing more th an 
vague evidence that persons of this caste keep conou- 
bines & that the deft, lives in cononbinage, which is 
as nlready pointed ont inadmissible or at any rate 
wholly insnfidolent to displace the pnaumption aff- 
orded by the recital in her favour in Es. d, Itmueti 
theeelocOi be found in disagreement with the Ots. 


below that the deft, is the married wife of the plfcf’s. 
dijceased son, Bhagaban. 

tal It, therefora, follows that the pltf. cannot 
treat the deft. ai a trespaaser & ol>tain ejectment 
against her in respect of the suit properties, His 
remedy, if any, would to bo bring a suit for parti- 
tion of the entire family properties including the 
suit properties & recover from her such of the pro- 
perties as may not be allotted to her share. In the 
result, therefore, the appeal will be allowed with 
costs A: the decrees of the lower Ots. set aside & 
the suit dismissei. So far as the costs of the Cte. 
below are concerned, both the parties will bear 
their respective costs, 

[91 Narasimham J. — I agree. 

B.G.D. Appeal allowed. 

A. I. R, (38) 1951 Orissa 339 [G. N. 80.] 

Rat 0. J. & Panigbahi J. 

Gopinath Jiew & others — Petnrs. v. The 
Gomr, of Hindu Religious Endowments & 
another — Opposite Party. ^ 

Civil Eevn. No. 166 of 1948, D/- 20-4-1949, 

(a) Orissa Hindu Religious Eadowments (A uend- 
mem) Act (XXXI [31] of 1947j, S 3 (1) - Applies to 
suit which has already been instituted & is pending 
at commencement of Act — Suit instituted after 
amendment is not considered to be stayed. 

[Paras 5 & 6] 

(b) Orissa Hindu Religious Endowments (Amend* 

ments) Act (XXXI f31] of 1947), S. 3 (1) -What is 
intended to be stayed is the trial of suit challenging 
validity of Corar’s. order & not all proceedings — Ct. 
can pass interlocutory order of injunction for ends of 
justice— [Per Ray G. J,} There is no distinction bet- 
ween stay under S, 10, Civil P. C. & stay under this 
Section] —Civil P. C., (1908), S. 10: A.I.R. (9) 1922 Bom, 
216, Rel.on. [Para 7] 

Anno. 0. F. G., S. 10, N. 12. 

(c) Interpretation ol Statutes— Intention of Legis- 

lature— .Ct. ie not concerned with nor is it its function 
to speculate on what intention of Legislature could 
more probably be -Only when language admits of 
several constructions, that Ct. may accept one in 
preference to other, [Para 6] 

M. M. Das— for Petnrs. y Advocate-General £ N. Das 

— for Opposite Party, 

Ray C- J. — It arises out of an order of the 
MtLQsif of Outtack refusieg to grant a temporary 
injunction, to the plfcfa.-petnra. by way of restrain- 
ing the deft, 1 (o. P. 1), Hindu Religious Endow- 
ments Gomr, from levying oontribution from the 
pltf. under the provisions of the Orissa Hinda 
Religious Endowments Act. 

[2] The Oonf. iu exeroiao of the powers under 
the Act declared the endowment a public one, & 
accordingly, is going to levy the usual contribution 
which, in this case, amounts to Bs. 80 annually, 
the aggregate of the claim, at the time the petn. 
was filed, amounting to Bs. 240. The prayer for in. 
junction has been rejected on two grounds, namelyi 
(i) that the suit having been stayed under s. 3, 
(Orissa Hindu Religious Endowments Amendment 
Act (Orissa Act (xxxi [3i] of 1947), the Ot, has 
no power to issue injanotion; & (il) that according 
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to the balaBce of convenieDce, the pete, baa eo 
merits, 

[3] We have to coBsider two very important 
questions of law 

(i) Whether the euit is one within the purview of 
B. 3 of the Act, & 

(ii) Whether the statutory stay of the suit deprive the 
Ct. in which a eoit of the specified nature is pending of 
this usual juriediction <fe power to protection to the 
parties by interJeoutory preventive orders, such as, leaue 
of injonction, appointment of receiver, & attachment .of 
properties before the judgment &c. 

[4] The present suit was iEstiiufed in the year 
1948, that is, after the date of commenceinent of 
the Amendment Aot. Section 3 reads : 

3. (i) Subject to the provisions of Bub*e. { 2 }, aiJ snits 
instituted under the provisions of eub-a. (2) of S. 64 of 
the said Act & pending on the date of the commence- 
ment of Ibis Act shall be stayed for a period of two years 
from the said date. 

(ii) Kotwithstanding anything contained in lob-g. (1) 
the Provincial Govt, may direct that any suit or class of 
suits stayed under enb-B. (1) ehall be proceeded with from 

the stage which had been reached when the suit was 
stayed. 

fe] The plain grammatical meaning of the langu- 
age in which the sub-s, (i) has been enacted leads 
to only one construction, to wit, that the class of 
suits specified for the purpose of the Act includes 
those which had been instituted before the com. 
mencement of the Aot & were pending at the time. 
It has been very etrenuously contended by Mr. 
Advocate General who lepreeents the Comr. that 
the section must be so interpreted as to giveefTeot 
to the intention of the Legislatuie as gathered 
from the preamble & the scopes & object of the 

Aot. The part of the preamble material for the 
purpose is; 

“Whereas it ia expedient to provide for the stay of 
oeitam elasEes of suits pending fuithcr JegUlation 

The preamble does not at all indicate that all suits 

under s. 64 (2), Hindu Religious Endowments Act, 

& intended to be the target cf the legislation for 

the purpose of stay. The class of suits referred to 

in the preamble must be those specified in that 

behalf in S. 3, That the intention of the Iiegiela- 

lure was to stay all such suits instituted either 

before or after the commencement of the Aot does 

not appear from the preamble. It does not proceed 

to say what further the legislation was going to 

be nor bow the trial of such suits was injurious 

w harmful to the due administration of the Aot. 

Had there been any such indication that could 

have been prayed in aid to find out the intention 

of the liegislature as to what class of suits were 

intended to be stayed. So the preamble is quite 

unueeful in this respect. We have, therefore, to 

confine ourselves to the language in which s. 3 has 

betn enacted. The material words are: ' all suits 

instituted pending on the date of the 

commencement of this Aot. In order to include 

suits to be inetituted after the ocmmencement of 

the Act in the class of suits specified in the section, 

one must read ‘all suits to be instituted “or” all 

Buita whenever instituted”. I am unable to intro. 

duce these words into the section which would 
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amount to creating a new section or usurping the 
functions cf the Legislature. Besides, the worde 
“all suits instituted” are further controlled by the 
words “and pending on the date of the commence, 
ment of this Act* . In order that a suit may oomei 
within the purview of the class, it must be one noJ 
only instituted but also pending on the date of thsj 
commencement of the Act. By any stretch of ima.| 
ginatmn & without replacing the present sectionl 
by a new one, it is difficult to conceive that thei 
section, as exprefsed, can, at all, be construed tof 
include all future suits, Mr. Advocate Generali 
referred us to certain passages from Maxwell on 
Interpr etation cf Statutes in support of his conten- 
tion that 'and' can be read as ‘or*. That too will 
not improve the position. That would be reading 
the section as ; “all suits instituted *'or** (all suite) 
pending on the date of the commencement of this 
Act”. The meaning of the section remains as it is, 
even if and’ is substituted by ‘or’ or is deemed 
equivalent thereto. Unless you introduce certain 
language to the section which would amount to 
say all suits when so instituted under the provi- 
sions of s. 64 (s) including those pending on tho 
date of the commencement of this Act**, you can- 
not give effect to the contention raised by tho 
learned Advocate General. Besides, as rightly point- 
ed oat by my learned brother, in coarse of argo- 
ment, subs. (2) fortifies our view that the 
construction we have put upon sub-s- (l) is the 
only admissible one, 8ub-s (2) is an enabling pro- 
vision empowering the Provincial Govt, to direct 
that any suit shall be proceeded with from the 
stage which had been reached when the suit was 
stayed. This could hardly be translated into aotioji 
in its application to a suit not instituted on or 
before the commencement of the Act. Any suit 
which ia instituted, if at all, after the oommenoe- 
ment of the Act, ebould never reach any stage so 
as to be proceeded with from that stage. It is a 
still, born suit which never breathed nor moved & 
it ifl beyond conception that it should, even 
notion ally, reach any stage. That ‘stage* is not 
intended to refer to merely the 'stage* of filling to 
clear from the language of sub-s. (9) that is 'the 
stage which bad been reached when the Bait was 
stated*. Can it be predicated of a suit filed after tho 
date ot commencement of the Aot that a stage had been 
reached before its filing? Oould it be reasonably con- 
strued that the Legislature intended that the Govt* 
should exercise the power contemplated in the sub^ 
section only in pre- fi mendment cases & not in tho 
past- amendment ones? Sab,Ba. (l)& (S) of the section 
must be taken as co-extensive as to their respeor 
live fields of operation, (k. in that oontingenoyr 
sub-s. (2), which is clear in its expression, must be 
prayed in aid of constiuQtion of sub-s. (1)- 1 shall 
try to read sub s, (1) as divisible into two mataally 
exclusive or disjuncted parts divided by disjono- 
tive ‘or*. In doing so I shall omit the words 'sub- 
jeot to the provisions of sub s. (s;*i aa they tfo 
common to each of the parts. One part will read; 
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"All aatti InatUu^ad under the proviabnB of sub'S. (2) ot 
64 of the said Aot shall be stayed Cor a period ol two 
7 «aY« Irom the laid date." 

TFha other pact will read "all aaita pendiug on the 
date of the oommsnoement of this Aot sbnll be 
stayed". Looking at the two parts seyerally, the 
first part may oover-assuming 'institiitad’ to mean 
either 'to be instituted ‘or’ whenever instituted'- 
poet- amendment autts; but what about the second 
part? The latter contains no words of limitation so 
«s to apeoiiy the class of salts bat refers to 'all 
emits* irrespective of any oharaoteristio features. 
Did the Legislature intend to paralyse the civil 
administration of justice till two years from the 
commencement of the Aot (xxxi [31] of 1947)? 
That could be only in the land of absurdities. 
Another reading of the second part of the sub- 
section might be "the section itself as a whole so 
as to define the suits as are instituted before but 
ponding at the Oomtnenoement of the Aot". This 
amounts to not reading 'or* for 'and' by way of 
complete ceplaoement but reading both as 'or' a 
•disjunctive conjunction & also as a conjunctive 
one. In grammar, when this is intended, the lang- 
uage used is 'and/or' — a formula allowing readers 
4o take either or both of two expressions (e. g, con* 
tributions in money and/or garments). 

[6] Besides, there are certain other considerations 
which also compel ns to the view. In s. 64 ( 2 ), the 
time limit for instituting a suit challenging the 
•correctness of the Endowments Gomr.'e order is 
one year. The Amendment Aot does nob raise it 
to two years or more. If the bar of limitation is to 
be avoided, the party must file a suit, this amend- 
ing Aot notwithstanding, within one year of the 
Oomr’s order, under challenge. He should file the 
suit, pay 0 . f . & then be prevented from proceeding 
farther. This could never have been the intention 
of the Legislature. If it were so, they could have, 
in very simple language, expressed the section & 
could have kept operation of sub-S. {2) of 8. 64 in 
dbeyanoe pending farther legislation. Unnecessary 
^ nhusefnl harassment to the members of the 
public can never be imagined to have been within 
the contemplation of the Legislature. One construe* 
tion would have led to consequential amendment 
of 8. 64 or its abeyance for two years & the other 
would require neither this nor that. Under the 
circumstances, it is futile to argue that the inten- 
tion of the Legislature was to harass the people & 
to compel them to file suits spending money over 
them bat foe no purpose. Besides, we are not eon- 
oetned with nor it is our function to speculate on 
what the intention of the Legislature could more 
probably be. It is only when the language employ- 
ed admits of several constructions, we may accept 
one in preference to the other in order to give effect 
to the Legislaturfi's intention when that appears 
clearly within the four cornets of the piece of the 
legislation, under oonsideration. Here, neither the 
intention is clear nor the language admits of more 
Ahah Che odnstmotion, namely, the one which we 


have boen forced to put on the section In our view, 
therefore the present suit is not one wliich sliall be 
considered to have been stayed by the Amendment 
Aot (XXXI [3L] of 1917). 

[7j The nest point, for oonsidoraiion, is that 
oonceding that the suit is witbia the class of euits 
which have been stayed, if the Ot. is deprived of 
his power of giving protection to an aggrieved 
party by such interlocutory orders as an injunction. 
This leads us to think that if the Legislature has 
not prevented the suits from being instituted, they 
cannot be said to have deprived the Oi. of the 
powers of protection by maintaining the statut 
quo ante. What has been intended to be stayed 
must be the trial of the suit challenging the validity 
of the Comr’a order. The matter is not without an 
authority. In the case of Senaji Kapurchand v. 
Pannaji Devichand, 46 Bom. 431 : (a i. R. (9) 
1922 Bom. 276), it has been held: 

"It is ootnpeteat to the Gt. to pa?3 ioterlooutocy orders, 
0 . g., orders for a reeeiTer or an injuootiOQ or an attach- 
meat before judgment, where a suit has been stayed under 
8. 10 ot the Prooedure Code, 1908". 

I find no distinction between the stay, as enacted! 
in 3. 10, & the provision for stay in this Aot. Bothj 
the stays are as against adjudication of the subject 
matter of dispute. If the Legislature intended that 
not only the trial of the suit should be stayed but 
also that in matter of all interim protections against 
continuance of injury, violence & ravages to one's 
property he should be made completely defenceless, 
they must express themselves clearly. To hold that 
it did so intend, it would be assigning to it attri- 
bute of reaotieg Czar's regime in this land. They 
could have kept in abeyance or suspense the opera- 
tion of 8. 64 ( 2 ), though that should not have been 
enough, bacause as agairst civil wrong, a citizen 
has got a right to sue under his fundamental right 
& under Oivil P. 0. If they did do so it must he 
with a purpose, namely, at any rate they did not 
contemplate that they would make the aggrieved 
defenceless as against a containing wrong by para- 
lysing the interim machinery of temporary pro- 
tection. [f I asmme that the Legislature has 
paralysed & freezed the said machinery, I shall 
have to assume that the Hindu Religious Endow- 
ments Comr. has been let loose upon the public as 
a licensed despotic autocrat, like Autocrat of all 
the Russians (title of the Czar)." I cannot conceive 
for a moment that the Legislature intended such 
irresistible harassment to the public in relation to 
theit fundamental rights. Under the circumstances 
we. are unhesitatingly of opinion that, even in all 
suite, which come within the clas? specified in 
8. 3 as interpreted by us in the earlier part of this 
judgment, the Ots. have got the power of passing 
interlocutory orders by way of protection to the i 
aggrieved by way of maintaining the status quo 
till the disposal of the suit. 

[8l Coming to the merits of this appln, it i§ 
contended by the learned Advocate- General that 
the levy of contribution is not going to be a very 
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Berioua affair nor to inflbli any irreparable loss & 
injury to the pltfs. & further urges that it being a 
stone temple situate beyond the homestead of the 
pltfs.-sebaitsi, prfsumably it is a public temple, or 
in other words, that, priraa facie, the order of the 
Comr. is correct, li; is difficult to pre.judge the 
issue nor is it possible to say that it is easy for 
the pltfs. to get back the contritution realised 
from them in case they succeed in the suit. Be- 
sides, as Mr, Das, the learned counsel for the 
petnrs. has put in, the payments of these contribu- 
tions should naturally reduce correspondingly the 
funds available for the upkeep of the worship. 
Under the circumstances, 1 consider that the 
balance of convenience is in favour of the petnrs. 
I should, therefore, allow this petn & direct that 
deft. 1 be restrained from levying any contribution 
payable under the provisions of the Orissa Hindu 
Keligious Endowments Act from the pltfs, includ- 
ing the deity & his properties. 

(9] The civil revn. is allowed with costs as 
against deft, 1. Hearing fee is assessed at three 
gold mohurs. 

[10] Pani^rahi J. — I agree, but I would like 
to add a few observations in view of the impor- 
tanee of the master involved. If the intention of 
the Legielatuce was to direct stay of suits to be 
instituted after the commencement of the Orifsa 
Act No. 31 of 1947, nothing could have been simpler 
than to say that no suit shall be instituted to 
challenge the decision of the Endowments Gomr. 
under s. 64 { 2 ) for a period of two years. It would 
not be legitimate to attribute vagueness to the 
Legislature when by adopting this simple language 
it could have brought in all suits instituted before 
or after the commencement of the Act within its 
scope. It says that : 

"all auits institated &. pending on the date of 

the ooromeDceiDent of this Act Bhati be stayed for a period 
of two years from the said date.*’ 

'All suits instituted’ could only have reference to 
those that had already been Instituted. The words 
'and pending’ have also to be read conjunctively 
with the previous clause beginning with 'aE suits 
instituted’. The proper construction should there, 
lore, be that a suit should have been instituted & 
been also pending on the date of the commencement 
of the Act if the Act is to apply. Furthermore, the 
section says that 'a suit shall be stayed fct two 
years from the said date*. How can it be said that 
a suit shall be stayed for a period of two years 
from the date of the Act unless it was pending on 
that date ? To give effect to the words 'for a 
period of two years from the said date’, 1 am com- 
pelled to restrict the operation of S. 3 (1) to suits 
which were capable of being stayed for two years 
from the commencement of the Act. This could 
only apply to a suit which had already been insti- 
tuted & been pending on the date of the oom- 
mencement of the Act. Reference to the language 
of s, 3 (s) also leads to the same lesnU. The 
<3ovt. is given the power to direct that a salt shall 


be proceeded with from the 'stage which bad been 
reached* when (he suit was stayed. The suit is 
stayed under that Act. Therefore, the ’stage* 
referred to in sub-e. ( 2 ) can only be the 'stage*' 
which had already been reached before the com. 
mencement of the Act. My third reason for 
arriving at this conclusion is that the section con. 
templates stay of 'suits'. Does it mean as wa 9 
contended by the iearoed Advocate-General, that 
the trial of the suit alone is stayed ? That ap- 
pears to be the meaning of the language used by 
the Legislature though it oould easily have said 
that all proceedings except the trial of suits shaU 
be proceeded with*. Otherwise, we are driven to 
the position that a suit must be hied under s. 64(3) 
within one year of the order of the Oomr. & must 
be stayed under the Act XXXi [31) of 1947 as soon 
as bled. The result would be preposterous becanse 
the Ct. cannot check the plaint nor can even order 
for supply of deficit c.-f. nor can do any thing in 
the way of progress of the suit. If this were the 
intention of the Legislature, as strict conatiuction 
of the language would lead us to hold, we arrive 
at the same conclusion namely, that the Act would 
not apply to a suit filed subsequent to the com- 
mencemeui: of the Act. 

[ 11 ] I am also inclined to accept the contenlion 
of the learned i^dvocate- General &, in agreement 
with my Lord, will hold that no ptcceediug other 
than adjudication of the rights involved in the 
suit was intended to be stayed & that the Ct. is at 
liberty to pass interim or inter looutory orders as 
may be necessary from time to time, in the inta- 
lest of justice. In the present case, 1 do noli sea 
how the balance of convenience can be on the side^ 
of the Comr. It is urged for him that the money 
now paid can, at any time, he recovered from tho 
Gomr. &, therefore, no injunction should issue. It 
is equally that the Gomr. can go on with hi» 
administration of endowment even without pay. 
ment of any sum by the petnrs. & administration 
of religious endowments is not likely to suffer 
because of tbe non-payment of ibe contribution 
levied on the petnrs. I have, therefore, no hesita- 
tion in arriving at the same conclusion! namely* 
that this is a fit case in which the injunotion 
should issue restraining the Gomr- from realieiog 
coutributiou from the petnrs. The petn. should ha 
allowed with costs, as proposed by my Lord the 
Iearoed Chief Juslice. 

Beoision allowed* 

A- 1. R. (38) igSl Orifisa 342 [G, N, 81.] 

Jagannadhadas and Narasimhau JJ* 

The Province of Orissa d another — Defts*— 
Applts, V. Durjodhan Das Gaontia d others — 
Pltfs. — Besps. 

Second Appeals Nos. 166 & 167 of 1946. Vh 22-2-1949. 

(a) Tenancy Laws — C. P. Tenancy Act (XI [11] of 
1398), Ss. 56 & 58— Dismlfisal of Naiiha (village ser- 
vant) on his failure to perform duties — Held on con- 
stiuction of wajib*ul-arz & Ss. 56, 58, that Lambardat i 
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& Panchas have a right to diatnias— It Is not, however, 
an aniettered right -Actual ejectment ol Nariha from 
holding is done by Revenue Ofllcer alter lambardar & 
panchas have passed dismissal order — Though no 
appeal lies against dismissal to Revenue Officer & 
though there is no necessity of conlirmation of dismis- 
sal, Revenue Officer must see that dismissal is lawful 
when his jurisdiction is invoked lor ejecting the 
Nariha^When dismissal would be held to be unlaw- 
ful stated. [Para G] 

(b) Lim. Act (1908), Art. 120— Holder of office in 

possession thereoi — Interference with his performance 
of duties — Each interference gives fresh cause of action 
—He may abide bis time ; A. I. R. (2$) 194:1 Mad, 81 
and A, 1. B. (4) 1917 Oudh 1G8, Rel. on. [Para 10] 

Anno. Lim. Act, Ait. 120 N. 3. 

(c) Specific Relief Act (1877), S. 42 — Declaratory 
suit for proper construction of statute is maintainable 
Naxasim}iam J. 23 Mad, 270 (P. 0.), Rel. on. [Para 9] 

Anno. Specldo Belief Act, S. 42, N. 1. 

(d) Specific Relief Act (1877), S. 42— Suit in Civil 

Ct. tor mere declaration, where giving of consequen- 
tial relief falls within exclusive jurisdiction of Revenue 
Ct, is maintainable. [Para 8] 

Anno. SpeoiSc Reliet Act, S. 43, N. 10. 

(e) Civil P.C. (1908), O. IRr. 3 & 10— Cause of action 
arising from orders of Revenue officers — Province 
though not necessary party, held proper party. 

[Para 8] 

Anno. Civil P. C., 0. 1. R. 10, N. 4. 

(f) Tenancy Laws — C. P. Tenancy Act (XI [11] of 
1898), S. 97 — Suit though tecnnically between landlord 

tenant, having nothing to do with relationship of 
landlord & tenant — Suit merely for declaration on 
question of interpretation of S. 58 & wajib-uUarz — 
Suit is maintainable in civil Ct. [Para 9] 

Advocate-Genial d B. Mohapatra — for AppUs,', P. C, 
Chalterji, B. N. Das & B, Duba^for Resp&. 

Narasimham J. — These two appeals are by the 
defts. against tbe judgment of the Subordinate 
Judge of Sambalpur reversing the judgment of tbe 
Munsif of Bargarb & decreeing the pltf’s. suit for a 
declaration that they have the sole and exclusive 
right to appoint & dismiss a Nariha who U a village 
eervant & that the revenue authorities have no 
right to interfere in any way with the exercise of 
that tight by the pUfs. 

[S] PUf. 1 is the Lambardar Gaontia of Moaza 
Gudesira which is a Gaontiahi" village in SambaU 
pur diatriot. Pltfs. a to S are the Punches of the 
said village who ate elected by the raiyats for the 
purpose of assisting the Lambardar in tbe 
management of the village. In the last settle* 
ment deft, l was recorded as a Nariha in respect 
of 9’42 acres of land which were held by him rent, 
free (Ex. 3 a), In ihe wazib-ul-atz of the village 
(ex. S) it is reooided that the Nariha may be dis* 
missed & deprived of bis service lands by the 
Iiambardat & the Punches for failure to render 
due service. The duties of a Nariha have not been 
clearly described in the wazib.al.arz; but from 
the Settlement Reports of Dewar (i906) & Hamid 
(1936) it appears that a Nariha is a village servant 
whose duties are those of a herdsman & water, 
carrier of the whole village. Sometime in 1930, the 
Lambardar & the Punches dismissed deft i from 
his post as Nariha & appointed one Nitai Bhoi in 
his place. Then they applied to tbe 8. D. 0., Bar. 
gachi nndei 8* 68j C< P. Tenancy Act for ejectment 


of deft. 1 from his bolding for putting the newly 
appointed Nariha Kasiram Bagar in possession of 
the said holding. The S D. 0. passed orders for 
ejecting defi. 1 & putting his eucueaaor in his ]ilace 
(Ex. 1). But on appeal the D, 0. of Sambalpur (kx. 
B 2) held that deft, l had been wrongfully dismia. 
sfid by the Lambardar St the Punches & theroforo.. 
set aside the eviction order of the 8. D. 0, Against 
this order of the D. 0. an appeal was preferred to 
the Comr. Mr. C. L. Philip who by his ord^r dated 

11- 7-32 (Ex. B-li) maintained the order of the D. C. 
& observed that the power of the Lambardar & the 
Punches to dismiss a Nariha was not arbitrary but 
that it should be exercised reasonably & that be- 
fore passing such an order there ehould be a clear 
finding as regards his specific neglect of duty &. 
further the reasons for his dismissal should bo for- 
mally recorded. Soon after the passing of this 
order by the Ct. tbe Lambardar & the PuneheB' 
drew up proceedings & again diemissed deft, ion 
31.10-32. This second order of dismissal was con- 
firmed by the S. D. 0,, Bargarb but was set aside 
by the D. C. Sambalpur, There was a further 
appeal to the Comr. Mr. E. 8. Hoernle who by hie. 
order dated 16 9-33 (Ex. B-4) maintained tbe order 
of the D. 0. reinstating deft. X. But at tbe same 
time he pointed out certain anomalies caused by 
the absence of clearly defined duties of the Nariha 
(fe suggested that if the dispuie should recur, a res- 
ponsible officer should define not raerely tbe theo- 
retical but also the practical limits of his duties. 
On 15 2-34 the 8. D. 0 , after viaUing the V)llage 
& persuading ihe parties to agree to settle their 
differences, passed an order enumerating the vari- 
ous duties to be performed by detfc. 1 as Nariha 
for the village communiiy (Ex. 4). The necessity 
for enumerating the varioue duties of a Nariha 
arose chiefly because there was a serious difference 
of opinion between the Lambardar & the Punches 
on the one hand &, deft. I on the other as to what 
were hia 'due duties*. Against this order of the 
B. D. 0. enumerating the duties of deft 1 there 
was an appeal to the D. C. who by hie order dated 
17-4.34 (Ex. 6) directed the S. D. 0. to make fur- 
that enquiries. The S. D. 0. then held a furtber 
enquiry & passed orders on 33 6 34 (Ex, 6} clarify, 
ing the nature of tbe duties of the Nariha in cer. 
tain respects. Against this order also there was an 
appeal to the Comr. who by hia order dated 16-12- 
34 (Ex. B 6) rejected the appeal as being nob main* 
,tainable; but suggested to the D. G. that some 
attempt should be made to settle the dispute by 
compromise. Apparently subsequent athmpta at 
eompromiaa by the revenue authorities proved 
abortive & then tbe dispute between the parties was 
again taken to the Comr. who by hia order dated 

12- 7-35 (Ex. B 6) allowed deft. 1 to continue in tbe 
service bolding as a Nariha. In this order also he 
made eome obaervations regarding the anomalies 
arising out of the existence of these obsolete service 
holdings. It appears that be intended to visit the spot 
himself & settle the matter; but subsequently gava 
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xip the idea A the D. C. Saoabalpur, by his order 
■dated 30-6-37 (Ex, B-7} warned the Lambaidac 
Gaontia (pltf, l) from crfatiog any trouble. The 
‘Gaontia again appealed to the Rp venue Gomr. Sir 
John Dain who by his order dated 18-3-38 (EX. 

B-S) refuaed to interfere observing as follows ; 

*‘I am not prepared to pass any orders in this cftee. The 
whole arranf^cment is an anachronism & no longer worba- 
bite. The authorities can enforce a custom which is certain 

reasonable They cannot enforce a custom which the 
passage of time has rendered unreaGonable. Nor oan they, 
as one of my predecessors has suggested, modify that cns- 
tom or attempt to adopt it to present conditions. The 
whole of the Sainbalpur law will come under review shortly, 
A DO doubt provision will be made as has been made in 
C, P. to resume tbeir servioe tenures when the service 
oan no longer be rendered. Till then nothing oanbedone/' 

[3i 1 may at this stage further p^int out that 
'when the revenue authorities refused to evict deft. 
1 from bis bolding or to put one Kaairam Bagar 
who was appointed by the Lambardar & the Pun- 
■ohes in bis place, the sa'd Kasiram instituted a 
tjivil suit against deft. 1 in the Ot. of the Munsif of 
Bargarh But that suit was dismissed by the Mun- 
■sif (Ex. o) on the ground that the civil Ct. had no 
jurisdiction to try the same. 

[4] In the present litigation the Lambardar & 
the Punches have impleaded the Nariha & the Pro. 
"7ince of Orissa as defts. & prayed for a declaration 
to the effect that their right to appoint & dismiss 
a Nariha who is a village servant was unfettered & 
that the revenue authorities have no right to inter- 
fere in the matter in any way. In support of this 
right they had relied on the entries in the wazib- 
nl.arz which under s. 82, 0. P. Land Revenue Act, 
1881 should be presumed to be correct until the 
oodtraty is shown. There is absolutely no evidence 
on record to show that the entries in the wazib-ul- 
arz are incorrect. On the other hand, from the 
orders of the Comr. dated 11.7-32 (Ex. 1 -a1 & 16-9- 
33 (Ex. l-B) it is clear that the revenue authorities 
algo recognised the right of the Lambardar & the 
Punches to dismiss a Nariha but they pointed out 
that this right should be exercised reasonably & 
that an arbitrary exercise of that right may be 
subject to interference by the revenue authorities. 

[6] The main question for decision, therefore, is 
whether this view of the revenue authorities is cor- 
rect or else whether the Lambardar & the Punches 
have an absolutely unfettered right to appoint & 
dismiss a Nariha. In considering this question it 
is necessary to disousa briefly some of the relevant 
provisions of the 0. P. L. B, Act & the 0. P. T. 
Act* In the 0. P. L, R. Act there is absolutely no 
provision regarding the duties of any village ser. 
vant other than the village watchmen. So far as 
the village watchman is concerned, express provi- 
sions were made in S. 147- A & in the rules framed 
thereunder. His duties were clearly prescribed & 
the power of appointing & dismissing him was ves- 
ted only '3 the D, 0. As regards other class of vil- 
lags - v.-vants the Act is entirely silent & it may be 
reasonably inferred that their duties & other oondi- 
tions of service were left it be regulated by village 
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customs which were embodied in the wazib ularz 
prepared by the Settlement OfBcer under s. 79 of 
that Act which by vi'tue of 8 . 62 of that Act should 
be presumed to be correct. But the Lambardar is 
not an independent authority. His appointment 
& dismissal rests with the Revenue Officers A under 
the rules made under 8. 137 of that Act the Lam- 
bardar himself may be removed from office by the 
D. C. for gross misconduct. Oppression of village 
servants by arbitrary appointment & diemissal 
may, in some circumstances, constitute suffioient 
misconduct so as to render the Lambardar liable 
for dismisaal. Therefore the Lambirdar cannot 
legally maintain that in exercise of his powers 
under the wazib-ul-arz he cannot be subject to 
any interference by the revenue authorities. More- 
over. in the wazib. ul-arz it is clearly stated that 
the Lambardar shall be responsible for the manage- 
ment of the village. He thus owes a clear res- 
ponsibility to the Govt, through the revenue autho- 
rities for proper management of the village & 
oppression of any class of village servants would 
necessarily indicate improper management & as 
such would bring his action within the soratiny of 
the Revenue Officers. 

[6] If the relevant provisions of the 0. P. T. 
Act are scrutinised the position becomes much 
more clear. Chapter v of that Aot deals with 
village ser vies tenants of whom Nariha is clearly 
one. Section 68 of that Aot says that no village 
service tenant shall be ejected from hia holding 
except in execution of an order for ejectment 
passed by a Revenue Officer on some specified 
grounds. This section has obviously been framed 
with a view to prevent arbitrary ejectment of 
village servioe tenants. Only a Revenue Officer 
has the power to turn him out of the bolding for 
Certain well-defined grounds & his order is subject 
to appeal & levn. before higher Revenue authori- 
ties. At first sight this section may appear to 
conflict with the provis'ons in the wazib ul-arz 
which confer on the Lambardar & the Punches the 
right to appoint A dismiss a Nariha A deprive him 
of bis holding. Even if there be such a conflict the 
provisions in the statute would obviously override 
any entry regarding the village oustoms contained 
in the wazib ul-arz. But 1 am not satisfied that 
there is really any conflict between the two. Both 
of them have to be oonstrusd together & if such a 
construction is adopted it will be clear that after 
the Lambardar A the Punches have passed an 
order dismissing a Nariha the actual ejectment of 
the Nariha from his holding should be done by the 
Revenue Officer under S. 56* In fact ol. (d) of 
sub s. (l) of that Section specifies dismissal from 
office as one of the grounds for whiob a Revenue 
Officer may eject a village service tenant. There- 
fore, before exercising the powers under 8. 68, the 
Revenue Officer has to be satisfied that the vill^e 
servant has been dismissed from bis office. The 
question arises as to the nature & extent of the^ 
enquiry that he can legally make for the purpose* 
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of BO BUisfying himaelf. Ife was argued that all 
that Uw permits him ia to examine whotbor in 
faot the Iiambardar the Fanobes have diamiaaed 
the Nariha & that he has no jariddiotion to oonsi' 
det wbethec the diimiBsal was on proper grounds 
or not or else whether it wag unreasonable. It is 
doubtless true that neither in the 0. P. L. K. Act 
nor in the 0, P, T. Aot ie there any proviaion 
oonferring oi the rerenue authorities appellate 
jurisdiotion over the action of a Lambardar & the 

I Panohea in dismissing a Nariha. Therefore, the 
revenue authorities cannot claim to have the right 
to enter into the merits ot the order of dit-mUsnl, 
analyse the findings on facts or come to an inde. 
[pendent finding of their own as regards the pro- 
priety or otherwise of such an order; but they 
mave no doubt jurisdiction to enquire whether the 
fdismissal wag ‘lawful* or not. It ig true that in 
cl. (d) of gub-s. (i) ot S, 53 the expression ‘lawful’ 
ban not been inserted bsfore ths word ‘distnies- 
ed/ But in Bub-g fl) of 8, 68 it is clearly slated 
that the right of a village secvioe tenant in 
hig holding is lost only when he ig ‘lawfully dis 
missed.’ The power of the Revenue Officer to eject 
a village service tenant arises only when thj 
latfcer’a right in his holding is lost & therefore, if 
sub- a. (l) of S. 56 ia read along with cl, (d) of 
Bub-g. (i) of S, 68 the reasonable construction is 
that in that clause also the Legislature meant that 
the dismissal should be lawful though they did not 

I expregaly say a>. Therefore, there can be no doubt 
that the Revenue Officer hag full jurisdiction to 
enquire into the lawfulness or otherwise of an 
order of dig missal passed by the Lambardar & the 
Puncheg, It is difficult to lay down exhaustively 
the various grounds which would render such dig. 
miggal ‘unlawful.’ Obviously subBtautial defects in 
pfooedure saoh as the failure to frame a specific 
charge, & the omission to give the village servant 
Teas enable opportunily to show cause against his 
digmissal or any substantial defect in the oon^ti- 
tiution of the authority dismissing him such as the 
failure of the Lambarciar to cousult the Punches 
would be clear grounds for holding that the dig. 
missal is unlawful. Similarly any fraud on the 
axeioise of the power such as dismissal for some 
private grudge though ostensibly acting in exercise 
of the power may he a good ground. Difficulty, 
liowever, arises in deciding whether the Lam bar- 
dar & the PunobeB are the final authority to decide 
what are ‘due servioeg’ to be rendered by a Nariha 
to the villagerg. The Wazlb-ul arz does not specify 
those due eervioeg* Apparently they are of a cugto- 
mary^ nature & the settlement authorities while 
Allowiag the customs to continue did not specify 
them in detail trusting to the good sense of the 
Lambaidar & the Punches. But as the Lembatdar 
ttimself is responsible to the Govt, for the proper 
management of (he village & as he is liable to be 
diamiseed for groBs muoonduot it seems obvious 
that any attempt by bim (with the help of 
the tundheai) to enlarge the 'due services’ of a 
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Nariha so as to make him practically a private 
servant of the Lambardar <fc his favourites can be 
questioned by tho revenue auth‘)ritiea while congi-i 
dering whether the Nariha should be ejected under 
s, 68, 0. P. T. Aot The general control of the re- 
venue authorities over the actions of the Lambar- 
dar is dearly impliei in the pro/isions of the 
0. P. L R. Aot A the very fact that while enacting 
the 0. P. T. Act tha Legislature thought that the 
power of evicting a vilJage service tenant from his 
holding should be retained exclusively by tbe Re. 
venue Officer indicates that the Legislature did 
not intend that a village service tenant should be 
entirely at the mercy of the Lambardar & tbe 
Punches, The pUfs.* claim to an unfettered right 
to dismiss a Nariha must fail though it must also 
be added that the revenue officers cannot take 
upon them?elv03 the functions of an appellate 
authority over the actiong of tbe Lambardar A the' 
Punches in dismissing a Nariha. 

[ 7 ] An afc^empt was made to dietingU'Sh between 
a ‘village Fecvant’ & a 'village service tenant.' This 
distinotion is nofg material fop the purpose of this 
litigation. In the W.azib-ul-arz the expression 
'village service tenant* does not appear but the ex, 
presssion used is only 'village servant.’ In ahap. V, 
0. P. T. Act, however, the former expression alone 
occurs. In chap- V[ of the Hamid HettleiUent Report 
(pp. 27-28) no such distinction is maintained be- 
tween the two expresgiong. Apparently when the 
service aspect is emphasiaed, the expression 'village 
secvanti’ ia used A when the tenancy aspect is em- 
phasised in the 0, P. T, Act the expresgion ‘village 
service tenant’ ia used. Nothing material, however, 
turna on this distinction. 

[a] I may now consider some other technical 
points that were urged. ^Firstly, it was urged that 
the Province of Otissa was not a proper party. It 
ia doubtlesa true that the Province of Oriaaa ia not 
a necessary party in this UtigAtion but as tbe cause 
of action arose from the orders of the varioua Re- 
venue Officers it cannot be said that the Province 
of Orisaa is not a proper patty. Secondly, it was 
urge 3 that a declaratory auit of this type ia barred 
by S. 42, Specific Relief Act, inasmuch as the 
pltfa. have not prayed for any consequential relief. 
Strictly speaking, no oonaequential relief can be 
validly prayed for in the Civil Ot. The main refief 
which the pltfs. seek is the ejectment of deft, l 
from big service holding A putting it in the posses. 
sioD of his guccessor appointed by them. This 
power ia however exclusively vested in the Revenue 
Officers by S. 68, 0. P. T. Aot A S. 93 of that Act 
expressly bars tbe juriad iction of tbe Civil Ot. over 
such matters. There is no other ODDsequential relief 
that the pllfs. could pray for A consequently it 
cannot be said that the pltfs. were able to seek 
farther relief A that they omitted to do so, as re- 
quired by the provieo to S. 42 of this Specific 
Relief Act. 

[ 9 ] The present suit in essence is a suit for the I 
proper construction of S. 68, 0. P, T. Aot A the* 
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relevant entries in tbe Wazib-ul arz regarding the 


[rights of the Lambardar & tbe Punches. The reve- 
nue authorities gave an interpretation against 
.which the pUfs. felt aggrieved The question arises 
as to whether a pure declaratory suit of this type 
would be maintainable. But this point aeema to 
have been set at rest by the P. 0. decision in 
Bob^rt Fisher v. 5ficy. of State, 22 wad. 270 : (26 
1. a. 16 P. 0.1, where it was held that ; 

"A BuU to havathd true oonstruction of a Btatntedeolared 
& to have an act done in contravention of tho etatute, 
rightly understood, proBounoed void & of no effect," 

was maintainable. This has been followed in 
Venkataragkciviah v. Sulbiah, A. 1. R. (i8) 1931 
Mad, 602 ; (136 I. C. 38) *, Secretary of State v. 
Subla Bao, a. I. R. (20) 1933 Mad, 619 : (E6 Mad, 
T49) & Sri Krishna Ohandra v. Mahihir Prasad, 
A. I, E. (20) 1933 ALL. 488 : (55 ALL. 791 P. B.). I 
would, tberefote, hold that theeuit is maintainable. 

[9. A] Next it was argued by Mr. Purohit that 
under S. 97, 0. P. T. Act, this suit was cognizable 
only by a Oivil Ct. havirg revenue jurisdiction & 
not by an ordinary Oivil Ct. I do not think- S. 97, 
0, P. T, Act would apply to a suit of this type. 
This suit is not between a landlord &, a tenant as 
$ttch. Doubtless a Lambardar is a landlord k 
deft. 1 as Nariba is a village service tenant uoder 
that Aot bat tbe suit has nothing do to with their 
lelationshlp as landlord k tenant. Here there is no 
question of terminating the tenancy by evicting 
the tenant or determining any other incident 
of tenancy. As already pointed out, the suit in 
Bubatanoe is merely a suit for true construction of 
8> 68, G. P. T. Act k tbe Wazil-ul-arz so as to set 
aside the orders of tie revenue authorities main- 
taining deft, i in the bolding notwithstanding bis 
dismissal by the Lambardar k the Punobes. 

[lo] Lastly I take up the question of limitation. 
It was conceded that Art, 120, Limitation Act, 
applies to the present case. On behalf of the appPs. 
it was urged that the cause of action scorned on 
11-7-33 when the Comr. Mr. Philip (ex. 1 A) gave 
his own view of the powers of the Lambardar & 
the PuDOhes to dismiss a Nariba k maintained tbe 
order of the D. 0. declining to give effect to snob 
dismissal. The suit was Bled more than six years 
after that date & it was thertfore urged that the 
Bait was not maintainable. On behalf of the resps. 
however, it was urged that the canse of action 
did not arise till Ibe dual order of tbe Bevenue 
Gomr. 8ir John Dain on IS. 3-4 8 refusing to pass 
any orders in tbe case & that from 1933 to 1938 
the parties were fighting out the dispute before the 
revenue authorities. From the narrative of facta 
Btated above it would appear that on two distinct 
dates the reaps, dismissed deft, 1. The firet order of 
dismissal was passed sometime in 1931.S3. That 
order was ignored by the D. 0. k also by 
Mr. Philip by his order dated 11-7.33 (Ex. l.A), On 
receipt of this order of the Gomr. the Lambardar & 
tho Funohes drew op formal proceedings against 
deft, 1 k again dismissed him ficm the post on 81. 
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10-32. They then applied to tbe S. B. O, to giT» 
effect to this order k this was the Bubject- matter of 
tbe dispute between the parties in the Bevenue Cts. 
till the passing of the final order by Sir Johi» 
Dain on 13.3.38 (es. B.8). If the first order of 
Mr. Philip dated 11-7-32 be taken as the starting’ 
point the suit is well within time. It should how- 
ever be noted that in none of tbe orders did tbs' 
Gomr. deny the pltf’e, right to dismiss tbe Nariba 
but alt that he pointed oat was that thongh they 
had legal right, that right was to some extent eub- 
ject to scrutiny by the revenue authorities with a- 
view to satisfy themselves that the right had been 
exercised reasonably k in good faith. It was urged^ 
that the pltfe. were claiming an unfettered right to 
dismiss a Nariha k since this right was interfered 
with by the orders of tbe Comr. tbe right of tho 
pltfs, to sue arose when there was the first denial 
of that right in the first order cf the Gomr, in tha 
year 1932. Even if this argument be accepted, I 
think limitation would run only from tho last 
order of the Comr. in the year 1938. Tbe pltfs. arel 
lawful holders of ofiSces, namely, the office of a| 
Lambardar & tbe office cf tbe Funohes. They werel 
in possession of those offices & whenever there wa&l 
an' interference with tbe perfocmance of their dutiefl 
as such a fresh cause of action arose. As pointed” 
out in Annaswami Aiyangar v. Adivcracharit 
A. I. B. (28) 1911 Mad. 81 : (l. L. B. (191l) Mad.. 
376 F. B.) the interference by the Oomrs. did not i 
affect the position of the pltfs. as Lambardar & 
Punches k therefore they were not bound to insti- i 
tu^e a suit when there was the first interfercnoe. 
They could bide their time k whenever there was- 
snob an inteiference a fresh cause of action arose* 
So far as the second order of dismiEsal dated 31* 10* 
32 is concerned, it is not seriously contended that 
limitation would only run from tbe last order of 
tbe Gomr. in tbe year 1938. From 1933 to 1938 tb& 
dispute was fought out before the revenue autbori. 
ties k 

"Iiimitation cannot be deemed to ran eo long as th», 
adverse order is su6 judice or is beicg oballenged by the 
perse D3 against whom it was made by an appeal to a 
higher tribonal & is liable to be set aside or to merg» 
in the dtcision of tbe trihonah'* 

Bans Gopal v. Basdeo Singh, A. I. R. U) 1917 

Oudh 168 ; (30 O. 0. 136). 

[Ill I would, therefore allow the appealsi sat 
aside the order of tbe Safaordinaie Judge k restore 
the order of the learnid Monsif dismissing the soit^ 
Both parties will bear their own oosts. 

ri3] Jagannadhadas J I agree withmy lear* 

ned brother that tbe pltf's claim to an unfettered 
right to dismiss a Nariha must fail on a proper oon- 
struofcion of the relevant provisioAS of tbe 0. R 
TenaneyAct.The Wazib-ubarz of the village Bx. t 
no doubt recognises the right of tbe Lambardar Atbe- 
Punobes to dismiss a Nariha for failure to render dua 
service & S. 66, G. P. Tenancy Aot, etstes that tha 
right of the vil lage service ten ant in his holding is losk 
when he is lawfully dismissed. Thongh the Wazib.iil‘ 
arz states that on dismissal the Nariha may bo depri* 
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Tod of his BOrvice lands by the Dambard ar & the Pun* 
ohes, the actual ejeotinent oen only be dene through 
the intervention of the revenue oH'icer, the power 
to eject the village service tenants for one or other 
of the grounds specified under 9. 68, 0. P. Tenancy 
Act, being vested only in the revenue oflicials. 
Therefore on a proper construction of the Wazib. 
nl*arz taken with 8a. 66 it 53, 0. P. Tenancy Act, 
it is reasonably clear that while the Lambardar & 
the Punches have the power to dismiss the Nariha 
on his failure to perform the servioei if they want 
it to be followed up by deprivation of the service 
lands that can only be done through the machinery 
of a decree by the revenue officer. The jurisdiction 
vested in the revenue officer to decree ejectment on 
the ground of dismiesal is not a power vested in 
him merely to execute & give effect to the order of 
dismissal When a statutory tribunal i? vested with 
the jurisdiction to exercise a specific power in a 
certain event & on the existence of certain facts, 
that tribunal has undoubtedly the power toexamire 
the existence & the legal validity of the facts & the 
events which give rise to the power. The revenue 
officer has the power to eject on the ground that 
the Nariha has been dismissed from the service. 
Before ejecting him therefore he must be satisfied 
about the dismissal, that is. not only that be wa^ 
in fact dismissed, but also that be has been lawfully 
dismissed, for as a matter of substantive right, it is 
clear from S. 66 that it is only on lawful dismissal 
that the right of the village service tenant is lost. 
The question whether he has been lawfully dismis- 
sed depends on the further question whether the 
Nariha has failed to render dae serviie & whether 
the dismissal has been otharwiss proper. It is 
therefore clear that while the power of dismissal is 
vested in the Lambardar & the Punches & while 
that dismissal does not require the coDfirmaiion or 
approval of ihe revenue officer & is not open to 
appeal or revn. as such, the revenue officer has the 
right & the duty to examine the dismissal when his 
jurisdiction is invoked for the purpose of ejecting 
the village service tenant from his service land. It 
has been sought to be argued on behalf of the Govt, 
that though the Wazlb-Ul urz (Ex. 2) records the 
custom that the Nariha may be dismissed by the 
Lambardar & the Punches, it cannot be accepted 
as a correct record of the then existing customary 
right. Reference has been made to the settlement 
reports of Kassel, Nethersal, Dewar & Hamid. 
Buasel's settlement report mentions in a general 
way with reference to village servants other than 
Jhankar k Ganda that the general control was 
given to the Gountia, NethersaTs report has noth- 
ing Specific to say about it. Dewar's settlement 
report contains the note that saob village servants 
may be dismiseed & deprived of their service land 
by the Gountia k the Punches for failure to render 
due service. Hamid’s settlement report states the 
same, but with the change that the word "Lambar. 
dac” ha sabstituted in the place of ’’Gountia". It 
vas therefore argued that (here was nothing more 


than the general control at tho start A that Vo was 
given Only to Gouutia k that later on the pow'cr of 
diemisaal was bsing exercised by the Gountia k the 
PuDohea A: at a later date the power was being 
exercised by the Lambardar k the Pnnehr s. It is 
suggested that thi.s indicatt-s that the practice wag 
varying from time to time k that therefore the 
wizib ul-urz (Ex. 3) esnuot be taken to be the 
evidence of a definite A settltd ciisiomary right 
which Vests in the Lambardar A the Punches. I 
do not think this argument is pmmis'i'-lo in view 
of Ihe statutory prcanmption arising in favour of 
the entries in the Wazib-ul-urz under 8. 82, C. P. 
L. R. Act aa pointed out by my learned brolber. 
The weight tg be given to tho wazib iil-urz cannot 
be whittled down by reference to tbo enlrios m the 
earlier seUlomeuts k by saking them as disproving 
the correetneBS of the entry which shows the exis- 
fence of the right. Indeed the revenue authorities 
themselves have, throughout the course of the die. 
pule relating to this very Nariba from ]9a2 to 19?8, 
consistenily recognised that the power of dismiasai 
was not veaied in thems-lves, but that it W'as vested 
in the Lambardar & the Punches. As early as in 
1922, it has been staled in the report (Ex B dated 
16-11-1992) that the decision of the Gouutia k the 
Punches relating to diEmisml ie final & not open to 
revD. by the revenue Ct. In the order of the 
Revenue Comr- dated 7-7-1939 (ex, b-3), the oorrect- 
nesB of the note in the wazib.u.hurz veeting the 
power cf dismiasai in the Lambardar k the Pun- 
ches for failure to render due servios wag rect'gnisEd 
& it was stated that while that power did rot mean 
that the dismissal would he arbitrary, unquestion, 
ably the power of dismissal did vest in the Lam. 
bardac k the Punches. This ^ogition has elso been 
recognised in the order of the Revenue Corar. dated 
16-9-1933 (ex, B 4), in which it was specifically 
stated that in Pgal theory, the village officials bad 
the right to distnisg the Nariha. Therefore it is 
impossible to uphold the extreme coaleution raised 
on behalf of the Govt, that tho uitimaie power of 
diEmissal was vested only in the Govt, officials on 
the ground that the service laeds are the lands 
granted by the Govt. It is equally impossible to 
uphold Ihe contention urged on behalf of the 
Lambardar k the PuDches that they have the sole 
k unfettered right to exercise the pow’er of dismis- 
sal in such manner as to compel the revenue aulho- 
rities to eject the village service tenant frem his 
service bolding on a bare production of their order 
of dismissal. The position may be summed up aa 
follows : 

[13] The power of dismissal is vested in the 
village offioials. The revenue officials are not in 
any sense either the confirming or the appellate 
authority in respect of such dismissal. They are, 
however, not merely an executing Ct. to give effect 
to ihe orders of dismissal passed by the village 
officials. When approached for ejnotment, they 
have the right & the duty to examine the factum & 
the legal validity of the dismisaal. It is neither 
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feasible nor poggible for this Ct. to lay down the 
exact scope of the authority of the revenue oflSoiala 
in Buoh oircurostances excepting to indicate the 
above broad limits. Since however the whole history 
of this litigition at least from ig.'JO-lOae has turned 
on the question as to w'bether the Nariha has or 
has not failed to render due service, it is neaessary 
to state that on the question as to what is due 
secviee. the village ofSciah have not the final voice. 
The revenue officer as part of his jurisdiction, to 
determine whether there has teen lawful dismissal, 
can also determine whether there has been failure 
of due service & as incidental to that can also 
determine whether the view of the village officials 
as to what is due service is correct. He can there- 
fore determine what all comes within the scope of 
due B?rviea. Poe that determination he must 
investigate what the custom is. While he cannot 
have the power to vary the custom, he has the 
normal power of a judicial tribunal to interpret it 
with reference to considerations of pi^aoticability 
uudec changed circumstances. But it must also be 
clearly stated that the revenue officials cannot 
shirk this duty of ascertaining & interpreting the 
custom & determining wbat amounts to failure of 
due service on considerations of difficulty as has 
been done by the revenue Comr. Sir John Dain In his 
order dated 13-3-1338 lEs. B 8), wherein he stated : 

“I am not prepared to paes any orders in thta case. The 
whole arrangement is an anachronism & no longer work- 
able.” 

When thp power of dismissal is vegted by law in 
the village officials Sc the village officials have pro- 
perly & lawfully dismissed the village servant, the 
revenue authorities are bound to give effect to it by 
ejecting the tenants from the lands subject to their 
jurisdiction as above stated of finding whether the 
dismissal is lawful. If as Sir John Dain says the 
arrangement is no longer workable, that can be no 
ground for their refusal to esercise their power of 
ejectment. It has been suggested in the course of 
the arguments that the wording of S. 58, 0. P. 
Tenancy Act, leaves a discretion with the revenue 
officials to refuse to eject a village eervioe tenant 
even if any of the grounds mentioned in the section 
are made out. I am not prepared to construe a. 68 
as vesting a mere discretionary power in the 
revenue officials. The negative working of 8. 58, 
eub-s. (1) is that "a village service tenant shall not 
be ejected from his holding except in execution of 
an order of ejeoiment on one or the other of the 
grounds specified” cannot be construed as vesting 
an overriding discretion in the revenue officer to 
refuse ejectment even when those grounds are 
made out. It is merely a prohibitiou against 
ejeotment by any other machinery. If as Sir John 
Dain says the arrangement is an anachronism & ig 
nob workable the remedy probably lies in the hands 
of the revenue authorities themselves who may 
terminate the anachronism by enfranchising the 
land from the service tenure & getting other 
arrangements made for the sstvios if required. 
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[14] The learned connsel for the applts. in both 
the appeals have raisad a number of other teobni- 
cal objections to the suit, out of which it is nece). 
eary to notice only the plea as to limitation. The 
history of this dispute from 1923-38 shows that 
there have been aitempts'at dismissal of the Nariha 
on a number of occasions & the revenue officials 
dealt with the question of ejeotment arising from 
all such dismieeals from time to time in different 
waj s There wa? first a dism ssal in 1932 & the ap. 
p ointment of another person by name Braj Bagar. 
But the Nariha Baladt^v Bagar appears to have 
been reinstated by amicable settlement vide Ex. B. 
There was again another dismissal in or about 1930 
& the appointment of another pet son by name 
Nitai Bhoi. On this occasion again the Narihi 
Baldev Bagar was put ba.k in possession & was 
found to be doing his duties ; vide order (ex. B-1) 
dat^d 18-12-30. There was again a fresh dismissal 
in or about 1931 & the appoimment of one Easiram 
Bagar, The Kevenue Oomr. by his order dated 
7-7- 1932 (Ex. B-4) recognised the right of the 
Lambardar Sc the Punches to dismiss a Nariha for 
failure to render duo service, but held that it could 
not be arbitrary Sc unreasonable Sc that the disinis- 
sal must be for specific neglect of duty & for rea- 
sons tobeform-slly recorded. He, therefore, declined 
to make an ordec of ejeotmenl & reinstate the 
Nariha Baldev Bagar on the above grounds. This 
was followed up immediately by another dismissal 
by the village officials & this time they appear to 
have formally prescribe i the duties of the Nariha 
& formally dismissed him for not performing those 
duties. The revenue authorities thereupon attempt- 
ed to consider the question what were the services 
to be performed by the Nariha. The various 
attempts to determine the scope of those eervices 
have gone on from 1932-1938. The Revenue Comr. 
by his order dated 16-9-1933 (Ex. B 4) declined to 
give efifect to the order of diamisial of 1932 by 
making an order of ejectment & directed that the | 
village officials & the Nariha should if possible, be i 
made to agree about the scope of the duties & i> 
they could not agree that a responsible officer | 
should decide the same. His order is a reinstate* | 
ment of the Nariha Baldev Bagar probably pend- || 
ing a final determination of the scope of the duties f 
with a view to furnish the standard with referesoe 
to which the lawfulness & the validity of the dis- 
missal may be judged. At any rate it does not 
appear very clearly from the subseqaent record 
whether there has Iraen any further dismissal, but ^ 
it does appear that there have been fuctbec at- 
tempts by the revenue officials either to bring 
about an agreement between' the parties as to the 
scope of duties & failing it an attempt to determine 
the same by themselves. This appears from the 
various orders, Exs. 4, 6, 6, B 6, B-6 & B.7. These 
attempts appear ultimately to have been given ap 
& the order of the Revenue Gome. Sir John Daio 
dated 13-3-38 (fix. B 8) closed the matter with a 
refusal to pass any further orders. * 
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[Ul The oontentioa of the npplte. is that tbehis^ 
tory of the dispute as above set out shows that at 
vacioas stages the ordoc of dismts^al was not given 
effeot to by the revenue authorities in fhat sense 
the alleged unfettered right of dismissal has been 
QhallengQd or infringed with, on auooessive ooua- 
eiOQS & tha^ therefore, the present right whiob is 
beyond sis years from the earliest ohallenge of 
that right is time* barred. I agree with my learned 
brother that this contention is untenable. It ap. 
pears to me that the real k effective interference 
with the right of dismissal during the whole course 
of the dispute from 1933-1938 was only when the 
Revenue Oomr Sic John Dain by his Order dated 
13.3-39 totally declined to give effect to tho order 
of diamissal by refas'mg to g) into the questions 
whioh were involved in the dispute on the grout d 
that the arrangement was an anaohroriisai & nob 
workable. Untd then the revenue authorities did 
not in terms either challenge the phfs'. right ofi 
dismissal, nor did they refuse arbitrarily to give 
effect to the dismissal, bat vrete only Ccncenied to 
examine the grounds of dismissal at each stage. It 
appears to me that merely because the eub- 
mitted to such examination at the previous stages, 
they cannot now be considered to be too lato in 
approaching the Ct. for a declaration of tbeir 
alleged unfettered right if in fact & in law they 
have got it & hare not lost it. 

[IB] The question of limitation applicable to 
such class of case? baa been the subject-matter of a 
number of conflicting decisions whioh it is unneces- 
sary to examine for the purpose of this case. It has 
been laid down by the P. 0. in Mt. Bolo v. Mt. 
Koklan, A. i. R (I7l 1930 P. o 270 at p. 272 : (ii 
Lab. 6S7l as follows ; 

“There oan bo no right- to sue until there is anacoriial of 
the light asserted in the euit its infnogecnent or ut least 
a dear k unequiyocal threat to infringe the right by the 
deft, against whom the suit is instituted." 

In the case in Jalandhar Tkakur v. Jharula Das, 
43 cal. 244 ; (A. I. R. (i) 1914 p. o. 72) each in- 
fringement of the right was held to give a fresh 
cause of action. With reference to mere denials or 
hostile assertions short of infringemeat or ouster, 
some oases have held that it is open to the pltf. 
ooncarned to treat each denial as giving a fresh 
cause of action vide dppa Rao v. Secy, of StaiOt 
A. I. B. (36) 1938 Mad. 193 ; (181 1. 0. 688), but 
other oases have held that unless the latter denials 
or infringements are of more serious natuio 
than the earlier ones it is only the earlier denial 
or infringement that furnishes the only cause of 
action see Ponnu Uadar v. Kumaru Beddiar, 
A. X. B. (33) 1936 Mad. 967 : (69- Mad. 76) This last 
decision does not appear to have been fully ap- 
proved in the F. B. case in Annaswami Ayangar 
V, Adivarahaehari, A. i. B. (S8) 1941 Mad. 8i at 
p. 83: (l. L. B. (1941) Mad. 376 F.B.). It appears to 
me that in this ease even if Ponnu Nadar v. 
Kui^aru BeddiaVt A. i. B. (32) 1986 Mad. 967 : (69 
Mad# 76) is accepted as correct, the order of Sir 
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John Dain in 1938 arbitrarily refusing to pass any 
ordeis, is a denial of tbo right of a character 
totally dtfforent from tho previous orders of the 
Revemio Coinrs. & clearly furnishes a fresh cause of 
action. To my mind that is tho real k effeotivri 
oau;e of action in this case. I might, however, 
state that, as at present advised, I am inclined to 
agree with the views of Venkata Subba Rao J. in 
Appa Bao v Secy.', of State, A. i. U. (25) 1S38 
Mad. 193 : (181 I. C. 68b), to tho offect that each 
successive denial will furnisli a fresh cause of 
action for a suit for declaraiion, so long as the 
substantive right itso’f is not Io?t, k that the party 
is not bound on peril of losing his remedy to tako 
every denial or: infringement seriously k to rua i 
to Ot. I, tbere'ore, agree that the plea of limita- 
tion is not maintainable in fch'e ciso. 

[!6] In view of the fact that the pit*, ha 3 come 
to Ci. fer a declarat'On that he has the unfettered 
right of dismissal k this has been negatived by us. 
the proper course to adopt is to dismiss the pUf’s. 
suit, It is unnecessary to grant a limited deolara. 
tion of bis r gbb of dismissal formally since the 
same has been c' early recognikd throe '^heut by 
the revenue aulhorities has also been specifically 
decided by us now in this judgment. The resuls 
will be that the appeals will be atlowed & the sui'.} 
will bedismiBsed. In the circumstances of this case, 
the proper order as to cos's will be that all the 
parties should beat their respective costs through- 
out. 

B.G.O. Appeala allowed. 


I. B. (33) 1931 Orissa 349 [0. N. 82.] 
Bay 0. J, k Nabasimham J. 

Anangxlhusxn — Pltf . — Petnr. v. Ghanashyara 
Patro (jt another — Defts, — Opposite Party. 

Civil Eevn No. 129 of 1948, D/- 6.8-1949. 

■{.(a) Civil P.C. (1908). O. 33, U. 9^'‘Mean&" —Mean- 
ing oS -Civil P. C. (1908), O. ?3, R. 7, S. 11. 

Tha word ‘means’ rtferrtd to in cl. (b), of O. 33, R. 9 
must be tha 'meaoB’ that should have been acquired by 
or otherwise come to the possession of the pltf. after 
adiudicatioa of the petn, for lea\e, under O. 33, B. 7. 

[Para 3] 

Any order, either interlocutory or final in its nature, 
paeaed in presence of tbo parties, should be taken as 
closing the ooutroverey once for all for the purposes of 
the proceeding or the euit in wh’eh it ig passed k so far 
as it goea. The order may or may not be euch on which 
a 'plta of res judicata can be baaed, but in order to avoid 
maUipHoity of proceedings, soms sort of finality, limited 
within the scope of the suit or the ptooeedinga in which 
It is passed, bag to be attributed to it. (Para 2] 

Where the deft, in spite of notice to him. dees not 
appear at the date o( hearing of the appln. of pltf. for 
leave to sue as a piuper, & the Ct. peases an order under 
0. 33, R. 7, granting ^nch leave, the deft, will not be 
allowed subsequently to come to Ct. with an appln. under 
0. 33, R. 9, for dispaupering the pltf. on the ground that 
the “means" of the pltf. at the oomraenoement of the 
suit were such as to enable the pltf. to continue the luit. 
Suoh an appln. is maintainable only when the pltf. 
acquires such means subsequent to the order under B. 7, 

[Para 3^ 

Anno. Civil P. C., S. 11 N. 22; 0. 33 R. 9 N 1, 3. 
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(b) Civil P. C. {1908), O. 33, R. 9 (a) -Concealment 
or omission. 

Sarae otnianon ol certain propertlei from the inventory 
oubmittoi by the pltf. will not nece9?adl5 amount to 
active ooncpalment 4 thus to vex'itio in & improper con- 
duct in the conr^o of the euit. Whether it ia a conceal* 
ment as dietinguished from mere omiBaion ie a qucst'on 
cf faet. [Para 6] 

Anno, Civil P. C, 0. 33 R. 9 N. 9, 

S. Monhati'y —/or Petnr,; D, Mohanly—/or Opposite 
Pdf'/y. 

Ray C- J. — This ia revn. directed eg-iinst an 
order paasfd by the Subordinate Jud^e of Puri 
Sispinp ring th) pltf. under o S3, R, 9, Civil 
P. C. The pltf. admittedly is a member of a 
Hindu Mitttk?hara Joint family & hia father ia 
Oueof the defts. in the eult. The suit is for Getting 
aside certain alienation?, m^de by hi^ father & for 
recovery of the properties so alienated. The attack 
on those alienaMonj ia based upon immorality & 
Ulegility of the transaociona. The pUf. applied for 
leave to sue in forma pauperis. Of his appln, due 
notices were given to the Crown as well as, io 
the defta opposite party. They filed their objections 
oh^lleugiog the plea of pauparism but none of the 
contea ing parties appeared at the date when the 
matter' waa bea'd by the Cfc. The Gt. purpopting to 
act under o. 33, R. 7 granteri the pltf leave to sue as 
a piuper on which hi-j appln. for leave was regis- 
tered 98 a suit & waa to proceed, as such, in the 
Ordinary way except that he abould be exempted 
I'rcm paying any further Ct.-f. on his appln?, to be 
filed in course nf the suit. At a later stage, the 
opp. party filed an appln. under R. 9 (b) of the 
Order alleging that the pltf's means were such 
that be ought not to be continued to sue as a pau- 
per. The Ot. below, without making any enquiry as 
to whether the appota. bafore him were preventedi 
by any sufiSoient cau?e, from appearing at the 
date of hearing of the pUf's. appln, for leave to 
sue as a pauper, & without making any Gort of en- 
quiry whatsoever whit h would as a matter of prin- 
ciple, entiile the appefs. to reopen the order pissed 
under R. 7, enterfciined the appln. & enquired 
into its merits. Affe^r such enquiry, he hasb^^lievfd 
theopn. party's else & has come to the oocolusion 
that the pltf. is pOGaosced of means, such as would 
enable him to pay the requisite O.-f. & that, there. 

fore, he has no right to continue to tue as a 
pauper. 

[2j The pUf. has coma up in revn. against this 
order & his point is that the Ct. had no juriedio- 
tion to entertain the appln. go far as it did not 
disclose that the moans referred to were such 
m^ang as fame into the pUf*3 possession later 
than the disposal of his leave appln. under R. 7; 
in other words, the contention is that the master 
could have b^en urged before the Ot. at the 
stage when the leave was granted & could not be 
the subj ct- matter of discussion at a later stage. 
iThis confention is based on the principle that any 
lorder, either interlocutory or final in its nature, 
paeaed in presence of the parties, ehou’d be taken 
as closing the controversy once for all for the pur- 


poses of the proceedings or the suit in which it 
is paeaed & so far as it goes. The order may or 
may not be such on which a plea of res judicata 
can hi based, but in order to avoid multiplicity 
of proceedings, some eort of finality, limited with 
in the scope of the auit or the proceedings in 
which it is pissed, has to bs attributed to it. 
In -the presmt case, the means that were alleged 
to hive been in pUf’s. possession were the family 
properties which admittedly were not acquired 
subsequent to either his filing the appln to leave 
or to the registration of that appln. as a suit. 
Reliance, in support of the order, is placed upon 
the terms of R. 9 which, so far as maierial for 
purpose of this revn. read: 

“Tbs Ct. mny, oq the appln. ot the deft., of whish 
reven days’ e'ear notioe in writing has been given to the 
pltf. order the. pltf. to be dispaapered if it appears that 
his means are such that he ought not to continue to sue 
ae a pauper.” 

rs] Mr. Mobanty, appearing for the opp. party, 
says that there are no fueb words of limitation as. 
will compel tkie interprefeatioa that "the means”, 
referred to in cl. (b), must be "the means" that 
should have been acquired by or otherw ae come 
to the possession of the pltf. after adjudication 
of the patn. for leave. But suoh limitation inheres! 
in the wo^d continue*. If we assign ths plain 
grammatical meaning to the word 'continue', i 
will appear evident that it assumes the fact that 
he was an adjudged pauper at the date of com 
men cement of the suit & the question arose if he 
should be allowed to continue as soch. This rule 
is framed to operate not in derogation of the 
finality or validity of the order already pisaed as 
hatween the parties bat enabling the Gt. to dis- 
paupior the pUf. on the basis of events happening 
subsequently. This view appears to us to be very 
clear & convincing. When pushed to its logical 
conclusion, Mr Mobanty 's contention, if accepted, 
would lead to what is absurd on the face ol it. 
That is, throughout the progress of the euiti the 
deft, may go on without any rest whatsoever 
agitating & te agitating the question of pltf.'i 
pauperism for times without number. This could 
never be the intention of the framers of the Rules* 

C4j Mr. Mobanty contrasts the provisions of 
B. 9 wi^h the one appsaring in the same Order 
of the Code giving finality to an order disallow- 
ing leave *0 sue as pauper. That is because the 
pl'if,*3 liability for o.-f. is a continuing liability 
& he can be ordered to pay whenever he cornea by 
means to pay. On the other hand, if be had means 
enough to pay the requisite o.-fs. at the com- 
mencement of the suit, be should be liable to 
pay, notwithstanding subsequent change of his 
financial position re.iuciDg h-m to poverty. 

[si The question can be viewed from another 
aspect, namely, that B. 9 makes it not ohlga* 
tory hut discretionary on the Ot. to dispauper 
a pauper pltf. In exeioiaiog this disoretioni tbo, 
Ot. certainly will not be indulgent to the party, - 
who chose at his own not to appear on tbo: 
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when he was called upon to appear & oontsst, 
if he liked bat to oome at any moment & compel 
ihe Ot. to reopen the matter. The rule, in matters 
of prooedare toOi that orders passed or deemed to 
have been passed in presence of the parties will 
not ordinarily be raopend for the mere asking of 
♦hem. is funlamental. The party asking for such 
indulgence must lay a foundation of suffioienti 
grounds so as to eutitle him to ask the Ct. to 
recall his order. Under the oiroum stance, we are 
■bmod to hold that in the oiroumatanoea of the 
present case as the alleged m^ans have not been 
Acquired Uter, deft. 1 should not have been 
heard to say what ha ought to have said much 
earlier at the stage when the order under R. 7 was 
to be passed. We have no direct authority on the 
point either way. There are som» observations 
here & there which may, to some extent, lend 
aupport to our view. In the case of Mtimtazan v. 
Basuian, 23 ALL, 364, it was laid down that the 
validity or finality of an order grantieg a petn. 
iot leave to sue as pauper could not bo challenged 
in an appeal from the decree paseed in the suit. 
The learned Judges who decided the ease have 
observed that order pased at that stage is not an 
order aTeoting the decieion of the suit & is an 
independent order prior to the suit &, therefore, 
not challengeable collatera’ly in tbe maimer in 
which it was sought to be done in that case. The 
case of Agtnt, B. N. Bly^ Co. Ltd. v. Vefikaie^ 
4 wami, 49 0. W. N. 551, by implication, eupports 
our view. It says that mean-’ coming to the posses- 
sion of the petnr. subsequent to bis filing of bis 
Appln. for leave can be considered ia a procteding 
initiated under R. 9. Here, in the present case, 
it ia not said that the means, referred to in the 
deft.*B pstn, were acquired later than the filing of 
♦he leave appln. These oases do attribute finality 
to tbe order eo far as it embraces adjudication of 
matters that could be urged by tbe parties at that 
stage , 

te] Mr. Mohanty, as a last recourse, relies upon 
♦he case of Sanker Bkaraii v. Narasimha Bha. 
tali, 47 Bom. 106 : (a. i. a. (9) 1922 Bom 883), 
with a view to bringing the case within cl. (a) of 
B. 9. He contends that the phf. is, at any ra‘8, 
guilty of vexatious & improper conduct in the 
course of the suit for deliberate concealment of bU 
means from tbe Gt. The clause, standing by itself, 
would refer to guilty conduct in couree of the suit, 
that is. after the appln- ia registered as a suit. 
Whether tbe enit will have the extended meaning 
io as to include the proceef^diuga based on tbe 
leave appln, is a question which is not free from 
difficulty. Had the Bombay case, referred to, 
decided tbe point, we might have taken any other 
views. But that questioa has there bsen left open. 
That case is no authority for tbe proposition urged. 
.Over & above, tbe plea was never advanced in Ct. 
Welow. Some omission of certain properties from 
Ithfi inveutory submitted by tbe pltf. will not 
InsMBBarUy amount to active concealment & thus 
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to vexatious & improper conduct in tbe course of 
the Euit. Whether it is a conooalment as distingu-j 
shed from mere omission ia a questioa of fact. It' 
appears from the facts of the present case that the 
pltf. is but a junior raembar of the family & a 
wirelo8!-operator, bia father being alive. We do 
not know whether the father has any sympathy 
with bis launching of this litigation. Under the 
oiroarastance?, it ia not necesaarily probable that 
be had knowledge cf (he properties. Besides, it 
may be coesistent with the honesty that as a 
junior member of the joint Mitakahara family, he 
did not consider that be had such disposing power 
over the jiint family properties as to constitute 
‘mesns’ in his hands. For the purpose of a speoa- 
lative suit involving a protracted course for 
recovery of pro per tit a wrongfully alienated by a 
Hindu fa-, her is hardly a justifiable ground for 
alimatit g joint family properties over which a 
membse’e power of disposition is very limited. I 
shall not be understool to say that in my view a 
member of a joint fami'y shall be always oonsi- 
dsred s pauper even if he has interest in substan- 
tial family property. I am considering whether 
omiision thereof from tbe inventory attached to 
an aiipln. ior leave to sue as pauper ia neofssarily 
vexitioug. In ibese circumstances, we cannot take 
notice of this pVa aa one available to Mr Mohanty 
under Ol. ta) of R. 9 of the O.-der at this stage. 

[7j We, therefore, hold that the order of the 
learned Subordinate Judge was without jurisdic- 
tion & should b:3 jet aside. In the result the Civil 
Revn. is allowed with costs. Hearing is assessed 
at one gold mohur. 

[8] Naraaimham J,— I agree, 

Beviuon allowed, 

A. I. R. (38) 1951 Orissa 351 [G. N. 83.] 

JAGANNADHAD A9 AND MaRASIMHAM JJ, 

Suresh Chandra Pradhan — Pltf. — AppH, v. 
Ganesh Chandra De (t others — Defts. — Re&p$. 

A. F. A. D. No. 186 of 1945, D/- 2-9-1949. 

Specific Relief Act (1877), Ss. 24, 27 — Contract ol 
sale by guardian on behalf of mioor — Effect. 

A contract for enle eotered into on behalf of a minor by 
his p.uardian caonot be sppcificafly enforced, even though 
it may be for legal necessity or for tbe beneBt of the 

minor. . , . 

In reapeot of dealioga by a guardian on behalf of a 

m’iDor, tbe law hae recoitiiaed for very Balu^ary reasons, 
tbe broad distinction between the binding ebaractet of a 
completed alieriation by way ol a aa^e or cbaige dc an 
executory contract which merely imooses an ooligatlon 
to alienate. Io tbe former, tbe validity is recognised ae 
much In ibo interests cf the minor as in the interestB 
of tbe bona fide purchaser for value. But in tbe latter, if 
for any reason, the guardian declines to complete the 
tTaneaction by actual transfer there is no interest of a 
bona f%de purchaser to be protected, & the (act that the 
guardian has reeibd from the erecuiory arrangement is 
Itself a leas n why the Ci. should not enforce it agaioat 
the mioor’a estate. [Para 8] 

Anno. Specific Relief Aot, S. 24, N. X‘, S. 27, N. 2, 8. 

8. K. Ray d H. Mohapflira — for Appl£.; 8. N. Bar* 
gupta d H. Dhagat — /or Besps, 
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Ja^annadhadas J. — Tho pUf. is theappU. in this 
eecoDd anpQ&l. Iti arises out of a suit for specific per- 
foi’rnanoe of a contract for the safe of 35 decimals 
of lard which belonj^ed to defts. 1 & 2. Defendants 1 
& 2 are minors & the suit- contract is one entered 
into on their behalf by their mother as guardian. 
The eontracfc was for selling the property for a 
eum of R3. 75 out of which Rs. 35 was paid as ad- 
vance Sc tbo balance was to be paid later. Defen- 
dant 3 who is the eister’s husband of deft?, l & 3 
has parchated the suit, property on 3-2-1943 subse- 
quent to the agreement in favour of the pltf. The 
genuineness of the consideration alleged to have 
been paid thereunder were denied by the defte, & 
contested in the Cta. below. It baa been found by 
the trial Ct. that the agreement was true & that a 
Bum of Ea, 35 was paid ag an advance under it. It 
was also found that ihe agreement was executed 
in order to raire money to repay a decretal debt 
for R3. 60 against the minors in respect of which 
there was an execution pending at the time. It was 
further found that deft. 3 was fully aware of the 
agreement & took the sale deed in his favcur with 
notice of the same. These findings of the trial Ct. 
were not challenged in first appeal before the 
learned Subordinate Judge. It is not clear frem the 
judgments of the Ots. below wliefcber the deciee-dett 
for the aisoharge of which money was sought to be 
raised by the suit agreement wss one binding on 
the minor s estate or not. The Ots. below have 
been assumed that the agreement wag entered into 
by the guardian for legal necessity & the case must 
be dealt with cn that footing. 

[2j The argument that hag been advanced on 
behalf of the defts. is that no specifio performance 
can be decreed against tho minore (& against the 
Bubsequent purchaser) on the basis of a contract 
entered into on their behalf by their guardian even 
though it may be for legal necessity or for the 
benefit of the minor. This contention has been ao- 
cepled by both the Ots. below & the suit has been 
accordingly dismissed. Hence this second appeal. 

[3) The same question of law is urged in this 
second appeal & in view of the conflict on this 
matter^ between the view taken by Das J. in 
Abdul Eoq v. Md, Yakya Khan, A.I.R. (ii) iggi 
pat. 81 : (75 I. o. 483) that of Wort J. in Braham. 
deo V. Haro Singh, a. i. r. ( 32) 1996 Pat. 337 ; 
(157 I. 0, S27), this appeal has been referred to a 
Bench, The matter hag teen fully argued before 
us. On a oonsideration of the argument» we have 
DO hesitation in agreeing with the view of Das J* 
expressed in Aldul Bag v. Mi. Yakya Khan, 
A. L R. (11) 1934 Pat. ai;(78 I. c. 483) to the effect 
that a contract for sale entered into on behalf of a 

minor by bis guardian cannot be specifically 
enforced, 

[4] This view is now almost’ unanimously held 
in all the H, Ce., & the reasons, therefor, do not 
require to be elaborated. The crucial question in 
such a case is whether a contract entered into by a 
guardian on behalf of a minor is binding on the 
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minor's estate. It is said that it would be binding 
if it is for necessity or benefit. It is urged by the I 
learned Advocate for the applts., that just as the 
sale of a property of the minor by big guardian for 
legal necessity is valid & binding, so alBO the I 
antecedent contract to sell the property is eqully | 
binding on minor. It is stated that a contrary view 
would produce anomalous results & would not be 
in the interests of the minor himself. The question^ 
however, turns on the powers of a minor's guar- 
dian. In Hanooman ^'ersaud v. Mt. Bahooee 
Munraj, 6 M. I. A. 393 : (is W. R. 81 P, 0 .) which 
is the foundation of judicial decisions relating to 
the guardian’s powere, their Lordships at p. 423 
state as follows ; 

"The power of the Manager for an infant heir to 
charge snoestral estate by loan or mortgage, ip, under tba 
Hindu law, a limited & gaaliSed power. It can only be 
exercised rightly in a case of need, or for the benefit of 
the estate.’^ 

[6] It will be noticed that what is recognised 
here is the power to charge an estate and not tho 
power to b nd the estate by a mere personal co- 
venant. In a later P. 0. case in Waghda Eajsanji 
V. Masludtn, 11 Bom. 6S1 p. c., their Loidshipa 
dealing with the question of the powers of a Sar- 
dian stale at p, 661 as follows : 

"Now It was Ti)03t candidly stated by Me. Mayne, who 
argued tbe case on behalf of the resp., that there is not 
ID Indian law any rule which gives a guardian & 
manager greater power to bind the infant ward by a per* 
eonal covenant than exists in English law. 

In point of fact, the matter must be decided by equity 
Sc good coDEcienco, generally Interpreted to mean the lulca 
of English law if found applicable to Indian eoctety & 
oircumstances. Their Lordibtps are not aware of any law 
in which the guardian haa euch a power, nor do they eee 
why it should be eo in India, They conceive that it would 
be a very improper thing to allow the guardian to make 
covenants in the name of his ward so as to impose a 
personal liability upon the ward & they hold that in tbia 
case the guardian exceeded her powers so far as she 
purported to bind the ward.*' 

[6] Since that decision, it has been taken as 
settled law that a mere executory 'contract enter- 
ed into by a guardian on behalf of a minor impos* j 
ing a personal obligation on the minor’s estate ie j 
not valid dt binding & it makes no difference that | 
it is for UEoessity or benefit. Indeed the F. 0. in a ) 
later case appear to have recognised this principle I 
even to the extent of saying that not only aadi 
such a contract not be enforced against the minori ! 
but that the minor cannot even take advantage 
of it in bis own favour & enforce it against the 
other party to the contract. That was what wae 
held in Sarwarjan v. Fakhruddin, 39 Oal. 332: 

(39 I. A. 16 p. G.). That was a case of a contract 
for purchase of lands entered into by a guardian 
on behalf of a minor. It was found as a fact itt 
the case that the oontraot was intended to bind 
the minor's estate. & that it was for his advantsge. 

All the same, it was* held by their Lordships that 
the minor could not take advantage of the con- 
tract & enforce it specifically as against the other 
party thereto, & they give their reasons for tbfr ^ 
conclusion as follows: ’ 
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"Thflir LotdBbIpa ate of the opinion that it is not 
vUhln the oompotenos of the gumdian of n minor to 
bind the minor or the minor's estate hy a oontraot for 
the pnrohaaeof Immovable property they are (utthor of 
the opinion that as the minor in the present case waa 
not bound by the oontraoti thcro no matuality <!i that 
the minor vho baa now reached bis majority cannot 
obtain specific performance of the ooo tract." 

[7l This ia an uneiiuivo!?al reoo^'nition by the 
P, 0. of the position tbal; a oontraot by a guardian 
on behalf of the minor seeking to bind tbe minor's 
estate is invalid. It has been sagg^sted that the 
tiaenforoeability of the oontraot in thia oaoe was 
ataumed by the P. C. on aouount of the faot that 
it was a oontraot of purobase which prma jaevB 
oannot be one for the neoeFsity oc tte benefit of 
the minor’s estate & that tbereforf this does not 
militate against the view that a contract for legal 
necessity is binding. But this eu^gegtion igooreg 
the facts of that case which show clearly that the 
P. 0. reoegnised the oontraot to be for the ad. 
vantage of the minor & therefore for big benefit 
& yet held it to bs onenforoeable, obviously on the 
same principle as has been laid in the prior case 
of Waghela Rajsanji v. Masluddin, 11 Bom. 661. 
The case, therefore, in S'lrwarjan v, Fakhrnddin: 
39 Cal. S33: 139 1. A. 16 P. C ) is clear authority 
for the position that a contract by a minor’s 
guardian for his benefit (or necessity) ie not bind- 
ing & it is only in that view that the scope for the 
application of the principle of mutuality arose. 
The question bag been considered by a F. B. of the 
Madras H. C, in Ramyogaya v. Jagnanadkamt 
43 Mid. 1S6: (a. I. B. (G) 1919 Mud 6ll P. B.) & it 
bag been there pointed out that the effect of the 
P. 0. decision in Waghda Eajsanji v. Maslnddin, 
XI Bom. 651, is that a decree cannot be passed 
against the minor or his estate on a covenant 
entered into by bis guardian for his benefit. That 
F. B. deo'saion deals with the further queation as 
to whether this principle would affect the Hability 
of the minor’s estate under 8, 69, Contract Act. 
if ii is also seoured by a personal bond exeoated 
by the guardian on behalf of the minor; bat that 
is a question with which we are not oonoerned in 
the present case. 

(si Even on ptinolple, apart from authority, the 
OOntention of the appU’s advocate that since the 
Bale by the guardian on behalf of the minor for 
neoeeeity or benefit is binding, the prior contract 
to sell must also ba equally binding, has no force. 
In respect of dealings by a guardian on behalf of 
of a minor, the law hag recognised for very salu. 
tory reasons, the broad distinction between the 
binding obaracter of a completed alien ation by 
way of a sale or charge & an executory coutract 
which merely imposes an obligation to alienate. 
In the former, the validity is recognised as much 
in' the interests of the minor as in the interests of 
the hona fide purchaser for value. But in the 
latter, if for any reason, the guardian declines to 
complete the transaction by actual transfer there 
lifi ho intereBb of a bona fide purchaser to be 
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ptotooted dc the fact that the guardian has rcFiled 
from the executory arrangement is itaotf a reason ; 
why the Ofc. should not enforce it aguiastthb' 
mioor'e estate. 

[9] Before the decieion of the P. 0. in Mohri 
Bihi V. Dkarmadas, 30 Cal. 639: {:-J0 i. a. ill p.o.), 
holding that a minor’s contract is absolutely void 
& nob merely voidablo, & before ibe later decision 
of the P. 0. in ^arwarjan v. Falchmddin, ri) 
Cal. 933: (39 I. A 16 p. C ), importing the principle 
of mutuality with reference of coutracts, there 
were undoubtedly a number of decigions in the 

H. Ctg., that a contract for falo hy a guardian on 
behalf of the minor if for ueccssiity or lenofit, ie 
valid & binding. But it has been recognised in. 
subsequent dacisiong that the earlier deoiaione are 
no longer good law. Some of the later cecisiouK 
have, however, attempted to diatingtiiah^tho case oi 
ft contfftci foi sale of minor’s properly by a guar 
dian for noosesity or benefit fiom tho oase of j: 
contract for purchai'e of property by a guardian on 
behalf of a minor. They havo aoi'ordingly attempt- 
ed, to digtingo.isb the case in Sarw irjan v. FaJeh. 
ruddin, S9 Cal. 239: (3.) I- A. !C P. C.) on tta{ 
ground. Those cases have ho-tever, failed to ap. 
pceciaie that the decision in Sartvarjan v. Fakh- 
7'uddin^ 39 cal- 232 (39 I. A. IG P C.) is bised on 
the view, firstly, that the contract by the guardian 
though for the benefit of the minor ia not enforce- 
able & secondly, that since it is not enforctablf 
against the minor'a estate, it cannot be enforced 
in hie favour i'or lack of mutuality. Subsequent 
decisions have tbsrefora recognised that there is 
no scope for this dietinction. It is enough to refer 
to the oases in Srinathv. Jatindra Mohav, a.t.k, 
(13:> 1926 cal. 415: (89 I. c. 893); Ramkrishna v. 
K. Chidambara, A. l K. (15) 1928 Mad, 407: (its 

I. c. 282); VenkaiachcLlam v. Sethuramrao, A.l B. 
(90) 1933 Mad. 323; (56 Mad. 432 P. B.); Swaraih- 
ram Ramsarnyt v. Bamhallahh. a. l. B. iis) 1935 
All. 593: (47 All. 784) & Krish^achaTidta v, Risha- 
bha Kumar, a, i u. (26) 1939 Neg 565: (/. L. R. 
(1940) Nag. 651. There have been some exceptions 
recognised to thia principle such as iu the ca?e of 
a contract by the manager of a joint Hindu family 
conaieting of some minora & it ia unneotEgary to 
notice them in this connection. 

(lOl We are, therefore, eatirfied that the con- 
tract ia this case which the p!tf, seeka to enforce 
is not specifically enforceable. 

[11 ) Learned counsel for the applt. has further 
urged that the pitf. would at least be entitled to 
a decree for the refund of the sum of Bg. 36 ad- 
vanced by him, smee it bag been found that it 
wag raided for legal neoessity, that is. to discharge 
the decree debt in respect of which an execution 
waa pending agaicEt the minors’ estate at the 
time- But this would depend upon whether as a 
fact the amount has been utilised for the discharge 
of the debt. This is a question of ct which ha& 
not been raised in the Cts. below. If it were ab- 
solutely clear on the evidence that the pith’s. 
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tnoDey -has been in fact nfciliaed for the partial 
discharge of the decree-debt, we might have in- 
olined to consider thie request. The learned ad- 
vo:;ate has drawn our attentioa to certain portiong 
of the pltf.’g evidenca ae P. W. 1 to suhatantiate 
that bia aaiouct was in fact uUliaed for partial 
discharge of the decree debt. But on a peraeal of 
the record, it is found that the de^ts. who had 
denied the advance in their defence, have given 
■evidence that the decree debt was satisfied with 
the money supplied by the third deft. That ia 
what the guardian of the mitiorB, D. W 2, states 
in her deposition. In this state of oonfl oting evi. 
denoe, we do not consider that we will be justified 
in accodiog to the request of the applt’s. Advocate 
that there should ba a decree for refund of the 
.•amount advanced. The second appeal ia accord- 
£ngl> dismjsc’ed with costs. 

[lal Narasimfcam J. — I agree. 

V.B.B. Appsal dismissed. 

A. L B (38) 1951 Orissa 354 [C, N. 84.] 

Jagannadhadas & NaRA3IMHAM JJ. . 

Sudhu Kumhhar — Applt. v. The King, 

Cri. Appeal No. 39 of 1918, D/- 18'4-1949. 

(a) Peoal Code {1869), S, 300 — Murder — Terrific blow 
on laead Iracturing skull like cccoanut shell resulting 
3n death — Inference is that person who gave blow 
oither intended to cause vlciim’s death or else to cause, 
such bodil). injury as would be sutiicient in ordinary 
course ot nature to cause dea^h. [Para 4] 

Anno. Pe.iftl Code, 9 300 N. 3 & 4. 

{b) Penal Code (1860), Ss. 86, 300, 304 -Offence by 
drunken person — Presumption as to guilty intention 
— Law discussed -Accused held capable of forming 
necessary intention to constitute murder. Case laio 
discussed. [Paraa 10, 12, 13, 14. 19 & 20] 

Anno. Penal Code, S. 86 N. 1; S. 300 N. 4; S. 304 N.l. 

(c) Evidence Act (1872), S. lOS — Absence of cir* 
cumstances bringing case within general exception 
roust be presumed — Existence of circumstances net 
shown — There is no scope for accused being given 
benefit oi doubt as to existence of circumstances, 

[Paia 19] 

Anno. Evi, Act S. 105 N. 1. 

B. K. Pal— for AppU.; Advocatc-Gemral — for the 
King. 

Narasiinham J. — Applt. Sudhu Kumbhar was 
ooDvicied for the murder of hig own father Pahalu 
KuDjb’ja^- & 89 fenced to transportation for life by 
the Sea. J. of Sondergarh, Sarnbilpur. 

[2] The offence was said to have been commit- 
ted on 31-8-1947 in village Hamirpuc P S. Baghu- 
mthpali in Gang pur State. That day was a day of- 
o£ festivity foe the villagers being the Bakbi 
Purnima & ifc appears that most of the males of 
the village iocludiog the applt. & bia father 
Pabalu took considerable quantities of rice- beer 
(Handia). At about noon Pahalu after performing 
the usual worship <5: taking Khiobiri meals lay down 
for rest on the verandah of one of the rooms of hie 
house. The females went to neighbouring, houses 
for taking tbeir food. Just then the applt. returned 
froin somewhere, went inside the kitchen & finding 
BO cioe ot Handia came out & asked bia father as 


to why no food or drink waa kept for him. 
Thereupon Pahalu rebuked him for being a glutton 
(Banka). Thig remark was eaid to have so mueh 
enraged the applt. that he ran towards big father, 
dragged him from the verandah to the courtyard 

6 attempted to throttle him by pressing big neck, 
His elder brother Budbu (P. w, 1) immediately ran 
to tbe spot Ss separated the two. But the father 
Pahalu was also so much enraged at this oondoob 
of tbe applt, that he wanted to assmU him Ss rushed 
tovaris him. But Budhu again intervened & sepa- 
rated the two. Then the father returned to the 
court-yard Ss the applt. went away Ss Budha 
(p. W. l) thinking that nothing farther would 
happen returned to the cow- shed in front of the 
hou?e Ss lay on his cot. Soon afterwards he beard 
beating sound Ss a cry raised by bis father. He ran 
to the court, yard Ss found his father lying with a 
bleeding injury on hig face & the appU. muning 
away. Immediately an alarm was raised & Fabalu's 
brother Ajib Kumbhar (p. W. 2) came running 
there. An attempt was made to give Srsbaid to 
Pabalu but it was unsuccessful. In the mean- 
time a search wag made for the appU. &he 
was found in a ditch close to river Boil which 
flows by tbe side of the village. He was immedia- 
tely taken into custody Ss he adcnitttd the crime 
before the villagers. He was found to be heavily 
drunk at the time of his arresG. In due course 
F I B. was lodged in tbe police station at about 

7 p. tu. that day Ss the Oise was investigated by 

the 8. I, Sri Kberadhar Naik (p. W. 7). Pahalu’a 
corpse was also brought to tbe tbana & tbe S« 1* 
sent it to the Medical Officer for post mortem 
examination. A tbiokea wooden pDSt (Kunobi) 
(Es, l) long & eir^ girth stained With some 

blood was also produced before tbe 8 £. This post 
was recovered from a place close to (ha place 
where Phalu fell. 

Is] The post-mortem examination on the corpse 
of Pabalu was made by Dr. 8, G. Naik (p. W. 8) 
on the next day. He found a lacerato J wound 1^' 
bone deep on tbe middle pirt of tbe vault 
of the scalp. Another lacerated wound f ' x 
skin deep waa found on the right temporal area of 
the head. The frontal & both the parietal bones 
were found to be smashed like a coooaaut shell. 
■The membranes of the brain were torn. Tbe brain 
was alEO severely lacerated & a portion of the 
brain matter protruded thro ugh i^he sites of tbe 
fractnrqg. The stomach cootalced some undig^tod 
food with smell of liquor. DeUb was oau^ied Iv 
shook Ss heart-failure reguUing from tbe injury to 
tbe skull & the bram. A log of wood like Bx. 1 
might have oaust-d tbe injury on the head. The 
second lacerated injury on tbe head which 
was skin deep might have been caused by a blow 
or a fall on the ground. 

[4l Prom tbe nature of the injuries found on the 
head of Paba'u Kumbhir there can be no doobt 
that his assailant gave him a terrific blow on tfa4 
head in ooDaeQuenoe of which the skull got fcaotil- 
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ired like a ooooennt shell and the unfortunate man 
died. Ordinarily the only inferenoa that can be 
tbade is that the person who gava s^ioh a blow on 
the bead either in' ended to cause Paha'u’s death 
or else iotendel to cause sich bodily injury as 
would be Buffio’ent in the ordinary course of 
nature to cause death. 

(61 So far ns the identity of the nsiailant is 
concerned there is undoubtedly no eye-witcees. The 
appU's brother Budbu (P. W. l) is a witness to the 
incidents that took plaoe immediately before k 
immei lately after the giving of the blow. (His 
Lordship reviewed his evidence & prooeedel). 
Toere seems to be absolutely no reason to disbe- 
lieve the evidence of Badhu in its esrentials. 
Though this witness did mot ajtaally see the giving 
of blow on the head of his father, from the facta 
as deposed to by him the only reasonable inference 
is that ib was the applt. who gave the fatal blow. 
H ia ooniuot in quarrelling with faia father & at- 
tempting to throttle him & his subsequent conduct 
in running away from the spot when Badhu came 
there on hearing the cry leave no room for doubt 
as to his participation in the af^ack on his father. 

[6] Tbe profl^outioQ led evidence to prove the 
extra-iudicial confession made by the appU. when 
be was arrested soon afterwards while concealing 
himself in a ditch close to the river Koil. Thiscon- 
fesstou has been proved by his own father's brothec 
( P. W. 2), & by other villagers, namely, Sana 
Kumbhar (p. W. 3), Gama Kambhar (P. W. 4) 
& Bhuja Kisan (P. W. 6). I would not however 
attach much itoportanoe to the extra judical 
confession. But the accused’s atatemeut under 
8. 343, Or. P, 0 before the committing Mag. 
incriminates him beyond any doubt. In 
that statement which was taken as evidence under 
8. 887, Or. P. 0. be admitted that hegwe one blow 
on the head of his father with the wooden post 
fBx. i) & that he was drunk at that time. Tbore 
eeems to be absolutely no reason for not believing 
this statement. Doubtlese in the See. Ot. be has 
resiled from it & stated that as be was drunk at 
that time he did not know what happened. But I 
see no reason to reject tbe etatement made b^ifore 
the committing Mag. 

[t 1 The nei5 question for consideration is as to 
wherefrom the appU. seized the wooden post (Ex. i). 
It was not in his hand during his drat straggle with 
bis father & be must have picked it up dur-ng tbe 
short interval between Budbu's prematare retire- 
ment to the oow.shed after separating tbe two, & 
his return to tbe spot on hearing tbe cry of the 
father. The log (Sx. l) was identified by a neighbour 
named Biewanatb Kumbhar (P. W. 6) to be one of 
the posts of bis fence near bis gate. He noticed tbe 
post miesing from bu fence when be went to tbe 
spot soon after tbe oommiesion of the orime. From 
the sketch map (ex. 6) it appears that tbe place 
from where the post was removed was about 89 
onbitfl soakh-west of tbe poet. From these facts tbe 
only teasonable infetenoe that oan be drawn is that 


the appU. pulled out tbe post from the fencing, ran 
back to the court-yard & gave tbe fatal blow on tbe 
head of bis father. 

[8] That the applt. was then in a drunken onndi. 
tion admits of no doubt whatsoever. Apart from 
his own etatement there is the evidence of his bro- 
ther P.W, 1 & p.W. 6 to show that at about 10 a. m. 
that day the appU. & other po.^sons of the village 
had taken Handia after performing their ugual Puja 
to the diety. Tbe ap pit’s uncle P. w. s also stated 
that when tbe applt. was arrested he wa^ found to 
be heavily drunk. It is thus well proved that in a 
drunken condition the applt. picked up a quarrel 
with his father, pulled out a bii’ wooden post (bx. 1) 
from a place about 39 cubits from tbe place of the 
quarrel A gava a terrific blow A thereby emashed 
the skull of hie father & killed him. 

[9] The main questioo for con udf ration in this 
case B whether drunkenness is a sufficient ground 
for reducing the offeace to one under 8. S04, 1 P. G. 
On behalf of the appU. Mr. Pal relied on S. 86, 
I. P. 0. & urged that though the necessary guilty 
kviowledge may be inferred against the applt. by 
virtue ot that section guilty intention cannot be so 
iaferrel & that cmsequcntly ail that can be ea'd in 
the circumstances of the case is thi? the applt. knew 
that hia act was likely to cau^e death. Thia would 
reduce the offence to one under 3. 304, I. P. 0. 

[to] Section 86, 1. P. 0- eays 

"Where an act done i3 not an odenea nnleus done with a 
p'^rticular knowleds's or iotant. a psrisoo who doea the aot 
in a atate o( intixio^itioii ehall be liable to be dealt with ai 
if he had the same knowledge aa be would have bad if he 
bad not been intoxicant, ’ 

Here there is no qusetion of tbe intoxicant being 
administered to the applt, without his kuowlodgt oe 
against his will & oin?equeatly it is nenecestary to 
discuss the remaining part of that eection. The 
otni'rsioa of any reference to ‘intent’ in the second 
part of the Beotioa as quoted above though it is 
e'lpressly referred to in toe ficst part, has oaused; 
some difficulty A has bseu the Bubj^ct of eeveral 
judicial deciaions, I would howovtr, with resoeot, 
agree with the observations in J. M. v. jEwps'-or, 
11 or. L 3. 659 : (8 I, 0 469 U. B.) A Itt re Man, 
dru Gaiaba, 98 Mad. 479 : (A. I. B, (3) 1916 Mad. 
489 : 16 Or. L. J. 62T) to the effect tb.T.t the omiesion 
wag ieliberate. The result is that though by virtue 
ot the said section a Ct, may presume euilty 
kaowledge, the Ct cannot preaurae gu Uy intaction 
in j idgiug tbe nature of the offeree committed by 
a dnmkm person, But the guilty intention which 
is the ingredient of several offences in the Penal 
Code is obviously nrt capable of direct proo* & is 
generally inferred from tbe proved facts A oircum 
Btacces of each case. Toere is the general presumption 
that every man intended the natural oonBequenOes 
of bis act A as pointed out by Ayling J, In re 
Mandru Qadaba, 38 Mad, 479 : (a. I. B. (3) 1916 

Mad. 499 : 16 cr. L J. 627) : 

"If the accused knew what tbe natural consequencea of 
biB act were, be most be •pieaumed to have intended to 
oanse them.*’ 
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In other words, intention, may ordinarily be infer, 
red from knowledge k if guilty knowledge oan be 
presumei by virtue of 3, 66, 1. P. 0., ifj necessarily 
follows that gqiity intention may also be reasonably 
inferred nnl-.'se there are some other facts k oircum* 
stances to repel buch an inference. 

[il] Section £C, I, P. C. wa 3 fully considered by 
a F. B. of the Chief Ofc. of Lower Burma in the 
Oft£0 reporiod in 'Nga Tun Baw v. Emptror, 13 
cr, L, J. 66-4 : (6 It. B. E. joo) which was followed 
in Naga Sein Gah v. Emperor, 12 Bang. 446 : 
(a. I. R, (21) l9:-4 hang. 36i}. There is also a 
Madras decision reported in PuUic Prosecutor v, 
BudipiU Devnsikamanni, 65 M. L, J. 2 'ifj ; (A.I.R. 
(le) 1928 Mad. 196 ; 29 Cr. L. J. 63) following an 
earlier Madras decision reported in re Mandru 
Gadala, 33 Mad. 479 ; (A I. E. (3) 1916 Mad. 459 : 
16 Cr. L. J, 627). The same question came up for 
decision before the Calcutta H. 0. in Manivdra 
Lai V. E7np6rjr, 41 O. W. N, 1187 ; (A. I. R. (34) 
1937 Oal 432 : 38 Or. L. J. 86S). The Patna H. 0. 
also coneidered the question in two decisions repot- 
ted in Jhiktu Bhogta v. Eviperor, 23 P. h, T. 763 ; 
(A. I. R. (39) 1942 Pat, 427 : 43 Cr. L. J. 644) and 
Dilmokammad v. Emperor, 23 p.l.T. 726 : (a.i R. 
(39) 1943 Pat. 4S0 : 43 Cr. L. J. 683). The English 
law on the subject has been authoritatively laid 
down in the decision cf the House of EiOids in 
Director of Pohhc Profecutions v. Beard. (1920) 
A. 0, 479 ; (89 L. J, K, B. 437). According to Lord 
Birkenhead L. C.: 

“The fivtdencc of droDkeimpss which rendere tho accused 
incapable of forming tbo apecifio intent essential to cooati- 
tute the crime should be taken into coneideration with 
other facts proved in order to determine whether or net he 
had this intent. 

The evidence of drunkenness falling short of proved 
ineapaoity in the aceueed to form the intent neoessary to 
constitute the orime, k merely establishing that his mind 
was affected by drink so that he mote readily gave way to 
some voilent passion, dee? not rebut presumption that 
a man intends the natural consequences of his acts,’* 

This principle of Euglieh law has been applied in 
eoaetruing 3. 66, I. P. 0, See Bisfian Singh v. 
Emperor, a. i. e. (le) 1929 Lah 637 : (30 Or. L. J. 
662), Bishan v. Emperor, 33 Or. L. J. 378 : (a.i.r. 
(19) 1932 Lah. 244) and Plga Sein Gale Vi Emperoti 
12 Bang. 446 ; (A.I.R. (21) 1934 Rang. 361). 

[i2l Ife seems to be thus well established that 
where a drunken person commits an ofifence, there 
will be DO presumption of guilty intention uader 
3. 86, I. P. C., & such intention must be proved 
like any other fact in isfue. But the Ot. mayj 
alter presuming the necessary guilty knowledge 
from that eeotion on the assumption that be com- 
mitted the act while in a sebdr condition, infer the 
guilty intention also if the other proved facta & 
circumstances justify the same. There may be 
different degrees of intosioantion & if the tvidtnee 
merely shows that the accused more readily gave 
way to violent passion became of his drunken 
condition may be reasonably inferred that be 
intended the natural consequences of bis acts. Ifi 


however, the evidence shows that he was in such a 
state of intoxication as to be incapable of forming 
the apeoiho intent, drunkennesB may be ground for 
altering the nature of the offence. 

[13] In this case, however, the evidence on record 
does not justify the conoiunon that the appU, was 
in eucb a state of intoxioation as to be iuoapableof 
forming the sped ho intent essential to constitute 
the offence of murder. He came home, demanded 
food k drink, then quarrelled with bis father, 
dragged him down & tried to throttle him. At that 
time he bad no weapon in bis hand. When his 
brother intervened k separated the two his father 
tried to assault him but his bi other again interven. 
ed. Then the applt. ran to a place about 32 oobits 
away, pulled out. a heavy wooden post (£x. 1> 
which had been fixed to a fence k gave a terrifio 
blow on the head of hia father & ran away. Theee 
acts indicate much delibeiation on his part k they 
are incompatible with the alternative theory that 
due to his intoxicated condition he was incapable 
of^ forming the specific intent necessary for the 
commission of the crime. On the oontrary this 
case comes within the second proposition of Lord 
Birkenhead L. G, i. e., the applt's mind was so 
much affected by drink that he more readily gave 
way to violent passion in consequence of the taunt- 
ing word ‘glutton’ used by his father. When he ? 
gave such a blow he intended to cause such an I 
injury as was sufficient in the ordinary ooutse O' 
nature to cause death k his action would come 
within clause'drdly’ of s. 300, I. P. 0. 

[14] It also appears, for the reasons fully dis- 
cussed in Dilmahmad v. Emperor t 23 P. L. t. 725 : 
(A. 1 . B. (29) 1942 Fat. 420 : 43 Cr. £>. J. 883), that 
the applt *0 act also comes within clause '2ndly' of 
3. 300, I. P. 0. That clause refers both to intention 
k knowledge & an intention to cause bodily injury 
to a person may be sufficient to constitute murder 
under that clause if the offender knows that such an 
injury is likely to cause the death of the person to 
whom harm is caused. In the present case it oannoL 
be said that the applt was in such a state of 
intoxication as to be incapable of forming any 
intent at all. When he gave the blow on the head 
of his father he intended to cause him an injury. 
As to his knowledge about the effect of such an 
injury on his father a presumption may be made . 
by virtue of 8, 86, I. P. 0, on the as3ump. 
tion that he committed the act as a sober person- 
Any sober man would surely have known that the 
giving of such a blow with a thick wooden post on ' 
the head of an old man of 66 years was likely to 
cause his d( atb. Therefore the applt was guilty of '< 
murder under clause '2ndly* of 8. 300, 1. P. 0. 

[16] None of the Exceptions to 3. 300, I. P. 0. 
applies to the facta of the present case & the applt. 
was rightly convicted under 8. 302, I. P, 0. Hifl 
drunkenness & the absence of premeditation weifr 
sufficient to justify the imposition of the lessee 
penalty. 
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[ 16 ] I woatd thscsfore afiirm tho ooiiviotion A: 
Bdnkenoa pasded on appU. Badhn Kumbha r 
dismiBB bis appeal. 

[ 17 ] Ja^annadhadas J.— I agroo with my loam, 
cd bcoiber that the oonviotioa A. tbos^niQDoe passed 
on the applt. should be confirmed, 

tl6) On the evidenoa in this oaso. it is clear that 
though the applt. was drAch^ he deli bora tely 
intended causing bodily injury to the deoeassd. 
The deceased was asfauUed with the woodeu post, 
Sx. I, which has been identified by f. w. 6 as one 
of the postB of hie fence near hia gate. The plaoe 
wherefrom the post must have been removed was 
about 31 cubits away from the spot where the 
deaeased fail down. The act of the applt. in 
tunning up to the place 32 cubits away, pdling 
down a poat from the fence &, beating the de(3i?ased 
with it, cannot but be held b? be intentional & the 
intention must have been at least to indict bo lily 
injury. The actual injury iutiioted was a \ery 
severe one as appears from the evidence of the 
Doctor, p. W. 8, <fc was one which would necessarily 
have caused death. It may or may not be that in 
hia state of drunkenness, the accnsed knew that 
the injacy would reiuU in death. Bat it is just at 
this point that the presumption under S. 86* 1. P. 0. 
comes in A that knowledge must be imputed to the 
accused. There is no doubt that if the acuused 
intentionally caused bodily injury A knew that the 
bodily injury was such as was likely to causa the 
death of the person injared, the oise would be 
covered by the second clause of 8. 300. It is con- 
tended that in view of the fact that the instrument 
used was only a wooden pole & not any weapon 
like a sharp knife the requisite intent cannot be 
ascribed to the assailant & that he would be guilty 
only under 8. 304, I. P 0** for culpable homicide 
not amounting to murder. But in this case having 
regard to the fact that the pole used was a etout & 
ntrong one of 6^" in girth & 10 " in length, as 
appsare from the seizure list, ex. 2 & iu view of 
the fact that the bones of the brain were found 
smashed like a coooanut shell, the fact that the 
weapon used was a wooden one, does not negative 
the requisite intent. 

[19] The only hesitation that I felt in this ease 
was due to the fact that there is complete lack of 
avidenoe as to what exactly happened at the point of 
time when the fatal blow was dealt on the deceased. 
Bat in the oircamstanoes & on the evidence there 
can of course be no reasonable doubt that the 
assailant was the applt. & that the weapon used 
Bx. 1, It is possible, however, that the blow may 
bave been given on account of grave & sudden 
provocation offered afresh by the deceased or on 
account of oircamstanoes which impelled the accus- 
ed to act in self defence, The evidence of p. w. 1 , 
with refeienoe to the previous stage of the quarrel 
indicates that after he separated the deceased & the 
aocased the deceased become aggtesive & attempt- 
f cd ^ oatob hold of the accused & that ho had to 
ihtblvene a second tinao to get the accused released 


from the hold of the deceased. IIo aho says that 
the accused went oit of the courtyard towards the 
village hme while his father wue standing there. It 
is therefore not altogether unlikely that sameihing 
elas in the nature of fresh ppovo:ati:tn or aggeet'sioD 
on the part of the dfeC'j:i'ed happened which gave 
riB8 to the second stagb of the occurrence leading 
to the fatal blow. What exactly happened, however, 
can only be a matter of bare ooujeoture A there 
ate no sufficient oirourustanoos to enable us to 
come to any definite oonolusion as to what exactly 
happened. According to the terras of S. 106 
Evidence Act, the Ot. must presume the abijonct- of 
oiroumstanoes briegiog a case within any of the 
general exceptions or special exceptions or provUos, 
There is no scope for the ac 3 U 38 d being given the 
benefit of doubt as to too existence of such oirouma- 
tancss. 

[ 20 ] The case raises the question as to the exact 
scope of B. 86, I, P. 0. It is unnec3B?ary to discuss 
the matter at length as ray learned brother has 
dealt with the same. I accept the view taken in 
Dilmahomed v. Emperor, 21 Pat. 250 : a. 1 . R. (23) 
1942 pat. 420 ; {43 OB- L. J. 853); Manindralal v. 
JSnipsror, 41 0. W. N. 1187 : (a. I. R. (24) 1937 Cfll. 
432 ; 33 cr. L. J. 86b) & Ng^tun Baw v. Emperor, 
13 or. L. 3. 861 ; (6 R. B. R. lOO P. B), that under 
B. 83, a presumption arises only in respect of 
knowledge but not in respsct of inteno In such 
cases the usual inference that a person is presumed 
to intend the natural conaequencos of his act where 
he knowingly does an ao'j whico normally produces 
such cOQ3equeuc:S, does Bot necetstrily follow 
from this statutorily presumed knowledge. The 
requisite intent is to ba gathered from all the 
ciroumstances of the case A not on the basis of the^ 
mere presumed knowledge. 

[211 We must acknowledge the htlp given to us 
in this case by Mr. Pal who has appeared amioua 
curiae. 

E.G.D. Appeal dismissed. 

A. I. B. (38) 1961 Opiasa 357 [C. N. 85j 

Eat C. j. 

Malcar Bhoi d others — Accused-Petnrs. v. 
State — 0. P. 

Gr. Rev, No. 246 of 1950, D/- 4-4-1951. 

Orissa Kendu Leave? (Control A Distribution) Order 
(1949), Para VII — Essence of offence under — Places 
in same unit but route passing through another 
unit. 

The essence of the offence under Para VII is carrying 
from one place in one unit to another place in another 
unit. If, therefore, stations, A and B are within the same 
unit then under the para, it is not an offence to carry 
hendn leaves from A to B as both the places are within 
one unit. It would be reading something into the para, 
to hold that if the route from A to B lies within a diffe- 
rent unit, the man transporting shall bs held to be guilty 
of an offence in the same manner as if he takes it from a 
place in one unit to a place in another unit. [Para 3] 

V.*Pasayat — for Petnrs.; Advocaie-Qeneral~for the 
State. 

Kay G. J. — The petnrs. have been convicted 
under s. 10 (i) of the Orissa Essential Arti- 
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cles Control and Requisitioning (Temporary Pow- 
ers) Act, 1947, & sentenced to pay a fine Rs. 25 
each, in default to suffer R. I. for 6 weeks' each. 
The prosecution case is that on the night of 
16-5-49, the petnrs. were carrying loads of Kendu 
leaves from Bolangir district into Sambalpur 
district within the limits of Agalpur police out- 
post under Leisinga p. s. without a permit autho- 
rising them to move Kendu leave from one unit 
to another or from one district to another. This 
is said to be an offence against B. vil (l) of the 
Orissa Kendu Leaves (Control & Distribution) 
Order, 1949. This Order was made by the Govt, 
of Orissa in exercise of the powers conferred by 
sub-s. (l) of S. 3, Orissa Essential Articles Control 
& Requisitioning (Temporary Powers) Act, 1947. 

Para, vll of the said order runs as follows: 

“VII- (1) No person slaall move or transport or attempt 
to move or transport Kendu leaves by rail, road, water 
or in any other manner from any place in the unit to 
any place outside the unit within the province except 
under & in accordanco with a permit issued in the behalf 
by the authority specified hereunder: 

(a) outside the unit within the district — Dmeional 
Forest Officer of the Unit. 

(b) Outside the district —Dist. Mag, of the district. 

(2) The authority Bpecified above may at any time in 
his discretion cancel a permit granted by him under sub- 
ol. (1) of this clause.” 

[2] In the facts of this case, it appears that it 
is not known from where the kendu leaves were 
being moved or transported or attempted to be 
moved or transported. The learned trying Mag. 
obsetves: 

‘Tn this oase it is not known from where the accused 
persons were carrying the kendu leaves. They were stop- 
ped just at the point of crossing the boundary of this 
district into the limits of Sambalpur district.” 

It is admitted that the petnrs were moving in a 
route passing through Bolangir to their destina- 
tion in Sambalpur; but as already observed by 
the learned Mag. it has not been established from 
what place they started. Whether they started 
fiom a place inside the unit of Sambalpur or from 
a place inside the unit of Bolangir is a matter of 
doubt. The prosecution has adduced no evidence 
either direct or circumstantial to establish that 
they were moving kendu leaves or transporting 
them from a place in tbe district of Bolangir, The 
petnrs. belong to the place of Jamutbahal & they 
were going to Tahilamal. Both these places are 
within the unit of Sambalpur district. They were 
arrested at the place Gudimunda which is in the 
district of Bolangir. The learned trial Mag. says 
that the fact that they were proceeding at night 
while the distance of the route that they bad to pass 
over is only five miles is proof presumptive that they 
must be committing an offence. From that he 
jumps to the conclusion that the place from where 
they were bringing the kendu leaves must be one 
within the unit of Bolangir, I cannot understand 
his judgment to mean anything other than this. 
He does not mean to say that even if they brought 
kendu leaves from a place in Sambalpur district, 
they shall be held liable for the offence, defined in 


Ijaragraph VII, simply because they were passing 
through a route which lies in another unit. The- 
learned Advocate-General, who opposes this petn. 
on behalf of the State, urges that it was for the 
defence to establish, in view of the fact that they 
were caught in a place within the district of. 
Bolangir while their destination was at a place 
in the district of San^alpur that they were bring- 
ing the kendu leaves either from their native 
village or from any other place within the unit 
of Sambalpur within which lies the admitted 
destination of their movement. This argument, . 
when properly analysed, tantamounts to say that 
whenever any person is found at a place in course- 
of bis journey, he must be in the absence of any- 
thing else, presumed to start from that place. Aa- 
thia assumption or the supposition is involved in 
this contention with which I do not agree, I 
will reject this contention as completely without 
any substance. He has again invited my atten- 
tion toupara. Ill of the Order. This para, 3 is of a 
cora]:)rehenBive character. According to this no 
person other than a licensee shall engage in any 
undertaking which involves the collection, pur- 
chase, sale or storage of kendu leaves for sale, 
provided that the owner of a private tree or forest 
. may collect himself or through pluckers & store 
his own kendu leaves but he shall not sell them 
to anybody except to a licensee. After referring 
to this para, it is contended that tbe owner of a 
private tree is by necessary implication prevented 
from transporting. The submission is that assum- 
ing that the petnrs. were the owners of the kendu 
trees & the head- loads of kendo leaves which they 
were carrying were their own, yet they were com- 
mitting an offence by transporting. This argument 
13 not at all relevant, firstly for the reason that 
the petnrs. have not been convicted far less char- 
ged for an offence against this para. & secondly, 
that had they been authorised to pluck & store, 
the authority for transport must be assumed t& 
have been granted. Otherwise, every owner o£ 
kendu trees will be required to have a etorage* 
house at the roofs of the trees. This submission, 
therefore, is without any substance. 

[s] The fundamental principle of criminal law 
is that apart from such presumptions of facts au 
arise u/s. 114, Evidence Act, all other facts have 
to be established by the prosecution in order to 
bring the charge home to the accused. The essence 
of the offence in this case is carrying from one 
place in one unit to another place in another unit 
Suppose, stations, A & B are within the same 
unit. Under the para, it is not an offence to 
carry kendu leaves from 4 to B as both the places 
are within one unit. It would be reading some- 
thing into the para, to held that if the route from 
to B lies within a different unit, the man trans- 
porting shall be held to be guilty of an offence 
in the same manner as if he takes it from a place 
in one unit to a place in another unit. I do not 
think this is the meaning of the para. YII of thft 
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Order, I would, therefore, hold that the prosecu- 
tion has failed to bring the charge home to the 
aooused petnrs. The order of oonviotione & senten- 
ces is, therefore, quashed. They are acquitted, of 
the oharges & dnes, if paid, must be refunded. 

F.S.B, Convictions quashed. 


A. L R. (38) 1951 Orissa 339 [C, N, 86,] 

Jagannadhadas & Panigrahi JJ. 


Oour Gharan Das — Applt. v. Atal Behari Bay 
d another — Besps, 

S. A. No. S50 of 1947, D/- 16* 3-1951. 

Tenancy Laws —Orissa Tenancy Act (II [23 of 1913)i 
S. 26 (2) — Nature of right or interest under — Pur- 
chase at revenue sale. 

Under S. 26 (2) the co.Bbarer purohaser has only a mere 
possessory right & not any interest in the land by way of 
tenancy or otherwise. The possessory right ceases when 
the proprietary right ceases & there is no revival of the 
occupancy right on the cessation of the proprietary right. 
The CO- sharer continuing in posscBsion would, in the eye 
of the law, be a trespasser by such continuance. 

The purchaser at a revenue sale gets only the defaul- 
ter's share in the estate & not the right title & interfst 
of the defaulter. The purchaser is not entitled on account 
of his revenue purchase to step into the shoes of the 
defaulter in respeot of the land held by him u/s. 26 (2). 

The purohaser however, as a oo-sharer, though he may 
not have acquired the right which the defaulter has 
n/s. 26 (2), would still be entitled to get a decree in r jeot- 
ment against him, in a properly constituted suit. The 
pltf. has either to file a suit in ejeotment of the defaulter 
from entirety of the suit lands but for the benefit of the 
whole body of co-sharers, or in the alternative a suit for 
ejectment from his own share & for joint possCfSioD along 
with the defaulter. The suit filed on the footing that the 
pltf. has acquired the right u/s, 26 (2), to khas possession 
of the snit lands, by his purchase is not such a suit. Casa 
law dtscuBsed. [Paras 7, 8, 9] 


8, C, Pa 7 ija~~for Applt.', P,G, Chatter jee— for Resps. 
Cases referred to : — 

(’14) A. I. R. (1) 1914 P. 0. 82: (25 I, 0. 309). [Pr. 7] 
(24) A. I. R. (11) 1924 P. 0. 144 : (51 Gal. 631). 

[Pr. 8] 

(’27)A. 1. R. (14) 1927 P. 0. 135: (54 Oal. 669). 

[Pr. 7] 

(’83) 5 All. 602 : (1883 A. W. N. 165). [Pr. 9] 

(’27) A. I. B. (14) 1927 Bom. 192: (61 BDm. 149). 

[Pr. 9] 

(’81) 7 Oal. 414 : (9 0. L. R. 76). [Pr. 9] 

'88) 16 Oal. 40. [Pr. 9. 

'*031 so Oal. 1071. [Pr. 7! 

(*16) A. I. R. (3) 1916 Oal. 184 : (43 Oal. 46). [Pr. 7] 
(’30) A. I. R. (17) 1930 Cal. 113 *. (57 Oal. 170). 

[Pr. 9] 

(’15) A. I, R. (2) 1915 Mad. 1214 : (39 Mad. 501). 

[Pr, 9] 

(’60) I. L. R. (1950) Cut. 526 : (A. I, B. (38) 1961 Orissa 
288). [Pis. S, 7, 8] 

(’96) A. I. R. (12) 1986 Pat. 647: (89 I. 0. 232h 

[Prs. 6, 7, 8] 

(*87) A. L E. (14) 1927 Pat, 172 ; (102 I. G. 386). 

[Prs. 6, 8] 

(’89) A. I. H. (26) 1939 Pat. 622 : (186 L 0, 657). 

[Pre.6,7, 8] 

(’41) A. L R. (28) 1941 Pat. 861 : (193 1. 0. 253). 

[Pr, 9] 

(’60) A. I, R. (87) 1950 Pat. 115 : (27 Pat. 610 F. B.) 

[Pr. 8] 

Jag&nnadhadas J. _ The deft. 8 is the applt. 
beloie ns, the resps. beizig the pltf. & deft. l. 
Doting the pendency of these proceedings in the 


lower appellate Ofc, the matter appears to liave* 
been oompromieod between the pltf, & deft, i 
that is apparently the reason why the present 
Beeond appeal is only by deft. 2. The appeal arisep 
under the following oiroumstances, 

[2] Defts. 1 & 2 were the jjroprietors of a resi- 
duary Touzi NO. 24G3/R of the Cuttack Collectorate. 
This residuary Toit;^! whs put up for sale for 
arrears cf revenue & purchased by the yiltf. on 
11-9-44. The suit is by the said purchaser for 
recovery of Khas possession from the defts. of cer- 
tain lands of the extent of 1.90 acres within the- 
Touzi which have been recorded in the current 
settlement khatain Ext. 3 as being in the Khas 
possession of the father of clefts. 1 & 2 u/s, 26 (2),. 
Orissa Tenancy Act. The pltf’s. case is that as a 
result of his purchase in Ct. auction, he has obtain- 
ed also the right to the Khas possession of the 
suit lands. Admittedly, the suit lands constituted 
at one time a raiyati holding. They have been 
purchased by the defts’. father & have been since 
then in the possession of the family. The conten. 
tion of the pltf, is that u/s. 26 (2), 0. T. Act, thesG 
lands were held by the father of the defts. & 
thereafter by the defts. as mere proprietors & that 
therefore such interest as they had in it passed 
on to him on his purchase of their proprietary 
interest in the revenue sale. This contention has 
been upheld by both the Courts below & hence 
this second appbal. 

[3] The Bench had occasion to consider recently 
in Nilmoni v. Govinda Chandra, I. L, R. 1950' 
Cut. p. 526 the effect of such a purchase when it 
was made prior to the Orissa Tenancy Act of 
1913 & when the Bengal Tenancy Act was in force 
in this Province. We held that the result of such 
a purchase was the creation of an intermediato 
status for the purchasing proprietor which was 
neither that of an occupancy tenant or of a tenant- 
at-will. It was a tenancy right nevertheless whioh- 
did not merge with the proprietary right. The 
question that arises for consid* ration in the pre- 
sent ease is what would be the legal position when 
the purchase of the occupancy holding by the co- 
sharer proprietor was subsequent to the passing of 
the Orissa Tenancy Act of 1913. It may bo men- 
tioned that the record in the present case did nob 
make it clear as to whether the purchase of the 
occupancy holding by the father of the defts. in 
this case was before 1913 or thereafter. We there- 
fore adjourned the case on a previous bearing to 
enable the advocates on both sides to ascertain 
what the fact was. We have been informed thab 
the purchase in this caee was after 1913. 

[ 4 ] The question at issue turns upon the proper 
oonstruotion of S. 26 (2), 0, T. Act. The argument 
for the pltf. is that the defts. were in Khas poaees- 
sion of the land only as proprietors & that when 
he purchased their proprietary interest at the 
revenue sale, he obtained also the right to such 
Ehas possession as was comprised within the pro. 
prietary right which he has purchased. The 
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argument on behalf of the clefts, is that the pltf. 
by his purchase obtaiucd no more than the right 
to the clefts.,’ share in the estate as it originally 
stood & did not obtain the right to the additional 
advantage of Khas jxDSsession of certain lands 
vrhich they had purchased, with their own money. 
They also maintain that 8. 2G(2) has not the effect 
of entirely nullifying the purchase of the occupancy 
right made by them but that it merely imposes 
ii disqualification on their holding the land as a rai- 
yat, which disqualification continues only so long 
as they are proprietors. They contend therefore 
that having now ceased to be proprietors, there is 
nothing in law to prevent their getting the benefit 
of tlieir original purchase of the occupancy right. 
They urged, therefore, that they are in the posi- 
aion of occupancy raiyat of the land after they 
ceased to be cosharer- proprietor. 

[5] No decided case dealing with this specific 
question has been brought to our notice. We have 
osen told that the question has not come up for 
direct decision in this form which is rather sur- 
prising in view of the fact that the contingency 
which has arisen in this case is not at all an 
uncommon one. 

f6] The view taken by the Cts. below relying 
on Bamhhadur Lai v. Mt. Gungra, A. i. R, (12) 
1925 Pat. 547; Gopi Singh v. Jagdeo Singh, 
A. I. R. (14) 1927 Pat. 172 and SuJchdeo Paiidey v. 
Bameshwar Prasad, A, l. r. ( 23) 1939 Pat. 522, is 
that'bhe right u/s. 26 (2} of the Orissa Tenancy Act 
which defts. 1 & 2 had in the suit lands was a 
right which they had as proprietors of the Touzi 
A that by the revenue sale they lost the same & 
that the pltf. as the purchaser got it. The deter- 
mi nation of the point at issue involves an answer 
to two questions (l) What is the nature of the 
right or interest which cosharer proprietor has 
u/s. 26 (2)? (2) Does a purchaser at a revenue sale 
get, by his purchase that right or interest also? 

[ 7 ] It would be oonvenienfe to take the second 
question first. Under S. 26 ( 2 ), it is no doubt true 
that the purohaser-proprietor has the right to 
hold the land only as a proprietor & not as a 
raiy'at. But the right or interest so acquired by 
purchase is not a part of the estate itself which 
he holds in common with other co- proprietors, 
but is one outside it & is held by an independent 
source of title. Such a right is not comprised in, 
nor is it incidental to the co-proprietary interest. 
The statutory declaration that his right to hold it 
is as a proprietor is only a limitation of the 
rights which he would otherwise have had under 
the purchase enacted on consideration of public 
policy. There is therefore prima facie no reason 
to think that the purchaser at a revenue sale will 
be entitled to get .the benefit of this additional 
right of the defaulting proprietor unless his reve- 
nue purchase can be said to be a purchase of the 
right, title & interest of the defaulting proprietor 
himself. That a revenue sale has not that effect is 
^ell settled by the decisions of the P. 0. & of the 


various H. Ca. In Sur^'a Kanta v. Sat at Chan- 
dra, A. I. R. ( 1 ) 1914 P. c, 82 , it has been laid down 
that 

“On the failure of an owner to pay the Govt. assesB- 
ment his estate or interest in the land is forfeited or j 
rather deiermined &. under suoh a sale what is sold is not | 
the interest of the defaulting owner, but the interest of ^ 
the Crown subject to the payment of the Govt, at sessment.” ! 

This view has been reiterated by their Lordships 
in Narayan Das v. Jatindra Nath, A, I. R. ( 14 ) 
1927 p. c. 135, In Khern^sh Chandra v. Abdul 
Hamid, A. I. R. ( 3 ) 191G Cal 184 it is laid down 
that : 

“What passes at a revenue sale is not the right, title tt 
interest of the defaulting proprietor, but the share as 
recorded in the Collector’s book on which the revenue is 
assessed.” 


In Afzul Hussaimj. Raj Buno Sakai, 30 Oal p.l07l, 
it has been held that the sale of the share of an 
estate for arrears of revenue under the provisions 
of Act XI [ 11 ] of 1859 does not affect wholly or in 
part a valid Mokarari lease of the land comprised in 
the estate notwithstanding the fact that the lease 
is held by some of the defaulting proprietors 0 ! 
the share sold, having fractional proprietary inte- 
rest therein. These authorities are clear & deci- 
sive & it is the view so well-settled in these cases 
that has been adopted by my learned brother 
Panigrahi J. in I, L. R. (1950) Cut. 626, to which 
I was also a party. The cases in A. I. R. (is) 
1925 Pat. 547 : A. I. E. ( 14 ) 1927 Pat. 172 & 
A. I. R, (26) 1939 Pat. 522 reld. on by the Ots. below 
do not conflict with this view. It has no doubt 
been stated broadly in these cases that the interest 
of a cosharer proprietor u/s, 26 (s), 0. T. Act 
which is some what peculiar & anomalous one 
ceases when his proprietary interest is lost & that 
it would pass on to the person who acquires the 
interest of that cosharer. But an examination of 
the facts of these three cases would show that the 
sales with which the Ct. was concerned therein 
were probably either private sales or sales in Ot. 
auction of a Civil Ct. decree. At any rate, it is 
not clear that those decisions were concerned 
with the rights of the purchaser at a revenufl 
sale. There is an obvious & clear distinction bet- 
ween the right obtained under a private sale 
or a Civil Ct, sale & those under a revenue sale. 
In the former, the purchase is of the right, title 
interest of the vendor or of the J. D., but 
the latter, as has been pointed out above 
purchaser gets only the defaulter’s share in 
estate & not the right, title & interest of the de- 
faulter. This distinction has been overlooked by 
the Cts. below. I am. therefore of the opinion 
that the pltf. is not entitled on account of hid 
revenue purchase to step into the shoes of defts. U 
& 2 in respect of the lands held by them u/s. SCl 
( 2 ), O, T. Act, whatever the nature of their rightf 
or interest may be In the lands. 

[8] This, however, does not conclude the maV 
ter. If as has been suggested in some of thff- 
oases, the co. sharer proprietor loses his righli 
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u/s« 36 ( 9 ) thd ixiotQ6nth6 ooasos to bo ft propriotor, 
then it may follow that ho has no longer any 
fight to hold the land at all A ho may, thoreforo, 
be in the position of a troapassor liablo to bo 
ejected. In reply it has been oontoudod on be- 
half of the applb. that the eflfeot of s. 2G (a) is 
merely to impose a disciualilioation whioh sub- 
sists only Bo long as he ia a propriotor & that his 
right under the original purchase of the occupunoy 
right ia revived the moment he ceases to be a 
proprietor. This requires a consideration of the 
nature of the interest oE the purohosing oosharer- 
proprietor u/3, S6 ( 2 ). That interest is a right to 
hold the land as a proprietor but not as a raiyat. 
It ia clearly, therefore, not a tenancy right at all. 
The tenancy right must be taken to have become 
merged in the proprietary right A that is what 
has been incidentally pointed out in the judg- 
ment of my learned brother Panigrabi J. in 
I. L. B. 1950 Cut, 526 at p. 630. The merger of the 
tenancy right on such a purchase is in accord- 
anoe with the law propounded by the P, C. in 
Midnapore Zamindari Go, v. Naresh Naray(tn 
Roy, A. I. R. (ll) 1924 P. C. 144 at p. 146 { 2 ). In 
spite, however, of the merger, s. 26 ( 2 ) gives the 
purchasing proprietor one individual advantage, 
viz., the right to hold the land as against the 
other co-proprietors merely paying to them a fair 
& equitable sum for use and ocoupation. That is, 
he gets the sole benefit of the cultivating posses- 
sion by his purchase>& does not share this benefit 
with the other 00 -proprietors. To this extent only 
the Statute law in S. 26 ( 2 ) appears to have modi- 
fied the law as laid down in A. 1 . R. (11) 1924 
P. C. 144 at p. 146 ( 2 ), A consideration of the 
various legislative changes with reference to the 
rights of a co-sharer- purchaser who purchases the 
holding of an ocoupaney- raiyat is instructive. 
Sub*B, ( 2 ) of 3. 22, Bengal Tenancy Act, as it stood 

before the amendment in 1907 was as follows : 

“If the occupancy right in a land ia transferred to a 
person jointly interested in the land as a proprietor or 
permanent tenure holder, it shall cease to exist, but 
nothing in this -sub-aaotion shall prejudicially affect the 
rights of any third person.” 

Mter the 1907 amendment, the same sub- section 

in^the B. T. Act stood as follows : 

"If the occupancy right in the laud is transferred to a 
person jointly interested in the land as proprietor or 
permanent tenure holder, he shall be entitled to hold 
the land subject to the payment to hia co- proprietors or 
joint permanent tenure-holders of the shares of the rent 
whioh may be from time to time payable to them, & if 
Buoh transferee sublets the land to a third person, such 
third person, shall be deemed to be a tenure- bolder or a 
rayat, as the case may be in respect of the land.” 

The corresponding present provision in the Orissa 
Tenancy Act of 191A which is S. 26 (9) thereof is 
as follows ; 

"If the oQoupanoy right in the land is transferred to a 
lerson jointly interested ' in the land, as proprietor or 
termanent' tenure-holder, such person shall have no 
right to hold the lend as a raiyat, but shall hold it as a 
IroptiOtor 'Or permanent tenure* holder as the case may 
'll A- lilhflil pay to^bis 00 sharers a fair & equitable sum 
~ therms ALOtonpatlon trf thesadiei" 
f OKI AwIsm/M ja Jir 
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Tho position of the oosharer- proprietor u/s. 26 (2), 
B. T. Act, both before A after 1907 lias bfon fully 
dealt with, in the F. B. judgment in Upendra 
Praiap v. Ishwarwati Koer, A.I.R. (37) 1950 Pat. 
116. In the majority view tho right of tho co- 
almror. proprietor is an intermediate tenancy of 
some sort (see p. 126, col. n). In the view of 
Narayan J. in the same F. B. as expressed at 
p. 134, col. I, this anomalous tenancy right can 
last only so long as the proprietor continnes to 
possess his proprietary interest, a view for whioh 
his Lordship derives support from the decision 
in A, I, R. (12) 1926 Pat. 647. That is also what is 
laid down in A. L R. (l4l 1927 Pat, 172 & A. I. R. 
(26)1939 Pat. 522. The difference of views reflected 
in the above F, B. ease in A. I. R, (37) 1930 Pat. 115 
turned only on whether the right ceased on parti, 
fcion A allotment of the lauds to another sharer. 
But there was no difference in the view that the 
right to hold ceases when the proprietary right 
itself ceases. If that is the correct legal position, 
as regards the right or the interest of the co- 
sharer proprietor, with reference to the provisions 
of s. 22 ( 2 ), Bengal Tenancy Act, it appears to me 
that the position of the co-sharer- proprietor is 
definitely weaker u/s. 26 (2), Orissa Tenancy Act, 
having regard to the difference in the wording. 
Under the provisions of the Bengal Tenancy Act, 
as it stood in 1907, all that is provided, is that 
the occupancy right ceases to exist. This was held 
to mean that the holding continued & that the 
purchasing proprietor has some sort of a tenancy 
right. This view was recognised by the 1907 
amendment by specifically providing that what 
the CO- sharer was to pay was a proportionate 
share of the rent to other co- proprietor. There, 
fore, under these provisions, there was definite 
scope for holding that the purchasing co-proprie- 
tor had an interest by way of a tenancy right. 
But the present provision in the Orissa Tenancy 
Act makes it quite clear that the purchasing co- 
proprietor shall have no right to hold the land 
as a raiyat. Therefore, any tenancy right in the 
purchase is ruled out & as has been pointed out 
above it is merged in the proprietary right. He has 
the right to hold the land only as a proprietor. 
The sub-section, therefore, recognises nothing 
more than his right to hold possession, & gives' 
him the right to keep that possession as againsti 
the other co- proprietors, who cannot call upon 
him to share the benefits of the cultivating posses- 
sion, but are only entitled to a fair & equitable 
sum for the use & occupation of the land. It 
appears to me, therefore, quite clear that under] 
the present provision of 3. 26 (2), what the 00- 
sbarer purchaser has, is only a mere possessory 
right & not any interest in the land by way of 
tenancy or otherwise. It may be that this posses, 
sory right ia heritable & transferable along with 
the . proprietary right; but the question is whe- 
ther it continues if the proprietary right ceases. 

In my view, the only reasonable construction of 
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the phrase “shall hold it as a proprietor” occur- 
ring in S. 26 (2), Orissa Tenancy Act, is that the 
possessory right given thereby ceases when the 
proprietary right ceases. There appears to me to 
be absolutely no justification for reading into the 
sub- section a revival of the occupancy right on 
the cessation of the proprietary right. S. 22 (2), 
Bengal Tenancy Act, as it stood prior to 1907 
catogorically said that “the occupancy right shall 
cease to exist“ & not merely that it shall be 
suspended- It is to my mind the same idea, of 
extinction & not suspension & something more 
that is conveyed in S. 26 (2), Orissa Tenancy Act, 
when it says “such person shall have no right to 
hold the land as a raiyat but shall hold it as a 
proprietor.” It is not possible to read these words 
with the q^ialifieation that the right to hold as a 
raiyat would be revived on the cessation of the 
proprietary right & as implying any limitation on 
the prohibition confined to the period of the sub- 
sistence of the proprietary right. In my view, 
therefore, defts. 1 & 2 have lost the right to con- 
tinue in cultivating possession of the suit-lands & 
would, therefore, in the eye of law be trespassers 
by such continuance. 
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CO- sharers, or in the alternative a suit for eject 
menb from his own share & for joint possession 
along with the defaulter defendants. The suit as 
filed & as appears from the plaint, is on the foot 
ing that the pltf. has acquired the right u/s. 26(2) 
to khas possession of the suit lands, by his 
purchase. It is not a suit for possession either for 
the benefit of the entire body of co-sharers or one 
for joint possession with defts. 1 & 2 to the extent 
of his own share. It would, therefore, he unfair to 
the defts. to give a decree in ejectment Jn favour 
of the pltf. on a footing diiferenb from what the 
plaint has asked for <& on a title & cause of action 
which is different depriving the defts. of the 
defence which they may have in a properly consti- 
tuted suit. 

[10] In the circumstances, therefore, the pith’s 
suit has to be dismissed leaving it open to him to 
obtain ejectment of the defts. from the suit lands 
either wholly or partially in a separate & properly 
constituted suit. 

[11] In the reaulfc, therefore, the appeal must be 
allowed with costs throughout, 

[12] Panigrahi J.— I agree. 

Z).R. Appeal allowed. 


[9] Learned counsel for the applt. (sic) argues 
that in this view, he, as a co-sharer, though he 
may not have acquired the right which defts. 1 & 
2 had, u/s. 26 (2), would still be entitled to get a 
decree in ejectment against them. In support of 
this position, he relies on the oases in Ahmad 
Sahib V. Magnesite Syndicate Ltd., A. I. R. (2) 
1915 Mad. 1214, Moganlal Dnlab Das v. BudJiar 
Purshotam, A. I. R. (14) 1927 Bom. 192, Currim- 
Ihoy d Co. Ltd. v. L. A. Greet, A. i. B. (i?) 1930 
cal. 113 and Sambku Gosain v. Piyari Mian^ 
A. I. R. (28) 1941 Pat. 351, While no doubt these 
cases show that one co-sharer can maintain eject- 
ment as against a trespasser, without impleading 
the other co-sharers, they also show that he can 
do so only, for the benefit of the entire group of 
CO- sharers. This is made clear in A. i. R. (i4) 
1927 Bom. 192 at p. 195, where their Lordships 
say as follows: 

*Tt may be pointed out, however, though it should 
hardly be neeessary to do so, that the pltf. could get 
poasession in the suit, not only for himself alone, but 
really for the benefit of the eo-ownets." 

In such a suit by one co-sharer for ejectment, it 
would be open to the deft.- trespasser to show that 
he is in poasession with the consent of the other oo- 
owner. If he shows the same, the pltf. co-owner will 
be entitled to get a decree in ejectment only to the 
extent of his own share & will be entitled only to 
joint possession. This was clearly laid down in Rira 
Lai v. Bhairon, 5 ALL. 602, Badha Proshad v. 
Esuf, 7 cal. 414 and Harendra Narain v. Moran, 
15 Cal. 40. Such possession, however, to the extent 
of his own share, he can get only in a properly 

I constituted suit. The pltf. has either to file a suit 
iln ejectment of the defts. , from entirety of the 
[Biut-landB but for benefit of the whole body of 


A.I.R. (38) 1951 ORISSA 362 (C.N. 87) 

(FULL BENCH) 

RAY, C. J. JAGANNADHADAS AND 
NARASIMHAM, JJ. 

Sm. Nilamoni Bewa and another, De/ts.- 
Ippellants v. Mrutunjaya Pradhan and others^ 
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A. F, A. D. No. 162 of 1946, D/- 30-4-1951. 

t (a) T. P, Act (1882), S. 58 (c). Third condw 
ion — Sale or mortgage — Postponement oj 
nutation — Covenant for refund on dtsposses- 
\ion — Construction in case of ambiguity 
?. A. 41 of 1946 overruled. „ 

Where the mortgagor o.9tensibly setts ine 
noTtgage property on condition that on sue 
jayment being made the buyer shall transT 
he property to the seller and the condition ^ 
imbodied in the document which effects or Pjw* 
3 orts to effect the sale in accordance with tr^ 
oroviso added to S. 58 (c) by the T. P. Ametw- 
nent Act, 1929, it is to be presumed a 
7 oge, and the party, who asserts to the 
;rary, must have to prove it This proof 
consist of the provisions of the 
lecessary legal implications thereof, and ^ 
surrounding circumstances as are 
prove hotv the language of the deed is rcwi^ 
to the existence of real facts. This wle 
rnissibility of evidence is subject to the exc ^ 
Hon that, only tn case of fraud, the oral ^ 
fence of real intention may be 
in the conditional sales, effected by ojf 
more documents prior to the 1929 
uiith the above condition there is no 
tion either tvay. Their nature and charo^ 
arc to be determined irrespective of the 
accordiTig as the parties intended. 
tion has to be ascertained by constmii^J^ 
Jmivisions of the deed, interpreting 
age thereof in the light of the 
cumstances bearing upon it and JfSSJSht 



mplications inith reference to nr 

pnveyance of absolute rights to the buyer 
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their postponement by icithholdiny from him, 
till expiry of the time for fulfilment of the 
condition^ various rights, privileges and inter- 
ests inherent in the absoluteness of proprie- 
tary rights or by imposing timely restrictions 
upon such privileges and the like. Express pro- 
vision for postponement of mutation of the 
grantee’s name in the landlord's papers till after 
the time for repayment expires is decisive of 
the transaction being a mortgage; but in cases 
of transfer of occupancy holdings before they 
tvere made freely transferable by the Orissa 
Tenancy Amendment Act, 1938, postponement 
of mutation is rather inconclusive and the 
nature of the tronsaction mill have to be de- 
cided on construction of the deed in the light 
of the surrounding circumstances. Covenant for 
refund of consideration money with interest 
on dispossession or disturbance of possession of 
the grantee not attributable to grantor s de- 
fective title is indicative of a mortgage rather 
than a sale, while, on the other hand, such a 
covenant in case of dispossession due to grant- 
or's defective title is inconclusive. In case of am- 
biguity or doiibt, ex facie import of the tenor of 
the document affecting the transaction shall pre- 
vail. The ambiguity or the doubt must, in each 
case, be inherent in the provisions of the deed 
and not dissoluble by reference to the surround- 
ing circumstances. Case law discussed. S. A. 41 
of 1946, overruled. (Paras 14, 15, 31, 32, 34, 43) 
Anno : T. P. Act. S. 58 N. 32, 33. 

(b) T. P. Act (1882), S. 58 (c), conditions 

one and two — Sale or Mortgage. 

(Obiter) Per Ray, C. transaction evi- 

denced by a deed which contains either the first 
or the second condition must be one of mort- 
gage. By its very terms, it is made clear that 
the sale is not a completed and absolute one 
from the beginning but has the contingency of 
either becoming final and absolute or becoming 
void. (Para 13) 

Per Das, J.: A transaction by way of an ex 
facie sale tohich contains a stipulation, render- 
ing the sale absolute in default of payment or 
avoiding the sale on payment, cannot be Hpso 
facto' held to be a mortgage without any consi- 
deration of the intention to be gathered from 
the other terms of the document and of the 
surrounding circumstances. Case law discussed. 

(Para 42) 


Anno: T. P. Act. S. 58 N. 33. 

(c) T. P. Act (1882), S. 58 (c) — Sale or 
Mortgage — Delay in filing suit for redemption. 

Per Ray, C. J.: Delay in launching the suit 
for redemption will not make the transaction a 
sale which from its very inception was a mort- 
gage, whatever other eguitahle considerations 
m^rht arise therefrom. Once a mortgage is al- 
ways a mortgage. (Para 27) 

Per Das, J.: Delay in seeking redemption is 
0 circumstance which must call for scrutiny. 
Unexplained delay must receive its due weight 
as one of the relevant circumstances, by way 
of conduct where such conduct is admissible. 

(Para 45) 


Anno: T. P. Act, S. 58 N. 33. 

(d) T. P, Act (1882), S. 58 (0 — Sale or 
mortgage. , . 

CondiHon that on repayment within certain 
time of consideration money buyer to return 
the land together with the Kabala — On failure 
of paym^t buyer to possess and enjoy frmn 
generation to generation and after getting his 
name duly mutated in the Sherista of Zamtnaar 
to Ufe tlie lahd any woy — Difference in the 


operative words of conveyance of ownership 
used in earlier portion and later portion of the 
document indicating detraction from full own- 
ership prior to the stipulated time — Transac- 
tion held to be a mortgage and not a sale. 64 
1C 583 (Cal); AIR (4) 191? Cal 565 and AIR 
(I) 1914 LB 243\ Ref. (Paras 24, 27, 47) 

Anno: T. P. Act, S. 58 N. 33. 

H. Mohapatro, for Appellants — B. K. Pal, 
for Respondents. 

Cases referred to : 
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(’17) 44 I A 236: (AIR (4) 1917 PC 207) 

(Prs 10, 14) 
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(’23) AIR (10) 1923 All 48: (45 All 72) 
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(’26) AIR (13) 1926 All 670: (96 IC 780) 

(Pr 13) 

(’27) AIR (14) 1927 All 321: (49 All 

(Prs 36. 37) 

(’29) AIR (16) 1929 All 619: (119 IC 103) 
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(Pr 37) 
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(Prs 13, 37, 38) 

(’31) AIR (18) 1931 Bom 371: (134 ic ’337) 
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( Pr 41) 

(’91) 14 Mad 170 (Prs, 41, 42) 
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(’17) AIR (4) 1917 Mad 368: (36 IC 393) 
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(’46) Second Appeal No. 41 of 1946 (Orissa) 

(Pr 19) 

(’46) Second Appeal No. 192 of 1946 (Orissa) 

(Pr 15) 

(’48) Second Appeal No. 10 of 1945, D/- 13-9- 
1948, (Orissa) (Prs 2, 3, 29) 

(’49) AIR (36) 1949 Pat 508 (Pr 37) 

(’14) 22 I C 806; (AIR (1) 1914 LB 243) 

(Pr 24) 

(1740) 27 ER 706: (Barn C 428) (Pr 34) 

(1749) 1 Ves Sen 402: (27 ER 1106) (Pr 33) 
(1850) 44 ER 924: (2 DeG & J 97) 

(Prs 7, 10, 34, 45) 

(’66) 5 WR 88: (Beng LR Sup Voi 415 FB) 

(Pr 8) 

18 Jovva 504 (Pr 33) 

RAY, C. J. : This appeal was heard by 
Das, J. Sc Narasimham J. In view of the four 
unreported decisions of this Court in Second 
Appeal No. 10 of 1945, Second Appeal No. 192 
of 1946, Second Appeal No, 86 of 1944 & Second 
Appeal No. 41 of 1946 giving rise to conflicting 
opinions on some vital aspects of the question 
as to certain distinctive features of a transac- 
tion of “mortgage by conditional sale” as dis- 
Itinguished from “a sale out & out”, they have 
referred it to a Full Bench. The divergence of 
view, that according to them was of a serious 
character, was regarding the burden of proof, 
& besides, it also related to the effect of 
“(1) the insertion of a penalty clause in such 
document for return of the consideration money 
plus interest if the vendee is dispossessed from 
the lands through defect of title of the vendor 
or otherwise; & (2) the insertion of an express 
provision postponing mutation of the name of 
the vendee in the landlord’s sherasta till expiry 
of the stipulated period.” 

(2) The conflict of opinion, as to the burden 
of proof, arose in the following manner: In 
the unreported decision of a Division Bench of 
this Court consisting of myself & brother Pani- 
grahi in Second Appeal No. 10 of 1945, it is 
held that in a case where the distinctive con- 
dition of a “mortgage by conditional sale” is 
embodied in the document, that effects or pur- 
ports to effect the sale, the transaction is pri- 
ma facie a mortgage. A contrary view was 
given in Second Appeal No. 86 of 1944‘ in their 
decision by my learned brothers Das & Nara- 
simham, JJ., to the effect that 
“inasmuch as the ex facie import of such a 
document is that of an out & out sale, the bur- 
den is upon the person asserting that it Is a 
mortgage, to make it out to be so.” 

For this, it is said, they relied upon the Privy 
Council decisions, reported in 'Bhagwan Sahai 
V. Bhagwan Din’, (12 All 387; ‘Jhanda Singh 
V. Wahiduddin’, (38 All 570), & the Full Bench 
decision of the Madras High Court in ‘Muthu- 
velu Mudaliar v. VythiTinga MudaTiar’, (42 Mad 
407). Similarly, in Second Appeal No. 10 oC 
1945 it was held that 

“(1) postponement of vendee’s right to re- 
cord the sale in the landlord’s paper & (2) con- 
sequent freedom from obligations to pay rent 
or other public charges on the holding sold, & 

(3) the covenant for refund of the consideration 
money with interest at a stipulated rate in 
the event of the grantee’s dispossession not at- 
tributable to defect in grantor's title” 
are circumstances that impart to it features de- 
cisively distinctive of the transaction as a 
mortgage rather than a sale. On the other 
hand, in Second Appeal No. 86 of 1944, Das & 
Narasimham, JJ., have taken the view that 


both the aforesaid circumstances are inconclu- 
sive. 

(3) In this context, the question that arises 
for consideration is whether the case of ‘Gouri 
Pradhan v. Bhagaban Pradhan', in Second Ap- 
peal No. 10 of 1945 has been correctly decided. 
The propositions for solution may be fonnulat- 
ea as foUows: Firstly, whether if “the con- 
dition is embodied in the document which ef- 
fects or purports to effect sale” as prescribed 
in the proviso to S. 58 (c), T. P. Act, it gives 
rise to a presumption that the transaction is a 
mortgage; Seconcfly, whether the express provi- 
sion for postponement of mutation of the gran- 
tee's name in the landlord’s papers till after the 
time for repayment expires is decisive of the 
transaction being a mortgage; Thirdly, whe- 
ther the covenant for refund of the considera- 
tion money with interest from the date of 
grantee’s dispossession, if any, either attribut- 
able to defects of grantor’s title or otherwise, 
is a circumstance decisive of its character as a 
mortgage; & Fourthly, in view of Das, J’s ex- 
pression of doubt about the correctness of cer- 
tain observations of Panigrahi, J., in Second 
Appeal No. 41 of 1946, with which I did not go 
to the full length of concurring at the time, 
the further question that arises for solution is 
whether in case of ambiguity or doubt, the 
construction should lean in favour of a 
mortgage & not of a sale, or, whether, on the 
other hand, ex facie import of the tenor of the 
document or documents shall prevail. 

( 4 ) I have studied carefully a very long 
catena of decisions, cited at the Bar, bearini 
on the topic, always bearing in mind to make 
out, if I could, any general rule of construc- 
tion out of them. To put it broadly, it will 
not be far from correct to say that, excepting 
a few fundamentals that imderlie, it is too 
hazardous to make out any inflexible rule of 
construction. 

(5) It should also be noticed that, in the 

Indian decisions of the earlier ages, the Judges 
were confused between the ^gUsh law of 
equity & the India law, as it then stood (be- 
fore the T. P. Act), in the matter of determi- 
nation of the nature of the transactions which 
had all the appearance of conditional sales or 
sales subject to the condition of repurchase. 
Some of the elements of confusion were also 
due to the tendency in India to make out a 
rule of general application of the observations 
of their Lordships of the Judicial Committee j 
occasioned by the particular facts & drcum- | 
stances of that case. , i 

(6) I shall first review the relevant decisions j| 

of the Privy Council, that have either been 
cited at the bar, or otherwise come to ;< 
notice, from earliest to the later — they covtf | 
the period beginning with December, 1849, » j 
ending with June, 1924. The Indian decisions : 
of different High Courts have been based upon 
either one or the other of such decisions 
cording as the facts of the case bore resembl- 
ance to the facts & circumstances appearing ih 
the cases decided by the Board. ■ 

(7) I shall, however, allow my review of the 
Board's decisions on the subject to be preceded 
by a few introductory remarks collected 

the commentaries on mortgage by conditional 
sale, or sale with a condition of retransfer* 

In the equity jurisdiction in England, the lOl-f 
lowing tests were applied In distingiiishi^ 
mortgage by conditional sale from a sale witl| 
a covenant for reconveyance; (i) the existen^. 
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oj B debt; (ii) the long period for repayment; 
(lii) th6 continuance of the grantor in posses- 
slon; (iv) stipulation for interest on repay- 
ment; (v) price below the true value; & (vi) 
contemporaneous ■ deed stipulating for recon- 
veyance. The characteristic feature of a sale 
with a condition of retransfer (not amounting 
to a mortgage) was that it was a transfer of 
all rights in a property reserving only a perso- 
nal right of repurchase. This distinction was 
emphasised in the case of ‘Alderson v. White’, 
(1850-44 ER 924) — a decision that afforded 
the foundation for negativing a mortgage & 
upholding a sale of transactions in large num- 
ber of cases, both in India & England, including 
cases decided by their Lordships’ Board in the 
Privy Council. \Alderson’s case’, however, was 
held in England as not in any way interfering 
with the trend of decisions in the equity juris- 
diction in England which granted relief against 
time being of the essence of the contract & al- 
lowed equity of redemption to be exercised. It 
has almost been unanimously accepted that the 
Law of mortgage by conditional sale enacted in 
the T. P. Act was the statutory recognition of 
the principles of the equity of redemption that 
obtained in England. This statutory adoption of 
the law of equity conferring right of redemption 
upon the mortgagors gave a quietus to the con- 
fusion that prevailed in India. The question 
since then reduces itself to one of construction 
of the deed or deeds evidencing a transaction 
of mortgage by conditional sale. 


(8) The earliest Privy Council case on the 
point is that of ‘Muttyloll Seal v. Annundo 
Chunder’, 5 MIA 72. The question which arose 
in appeal before the Supreme Court at Fort 
William in Bengal was whether the dealing 
with certain real estate (a conveyance of which 
was made in fee by way of Lease & Release) 
constituted, under the circumstances, an absolute 
& unconditional sale, or, whether it was not in 
the nature of a mortgage transaction, &: liable 
to a defeasance. Sir Lawrence Peel, the Chief 
Justice of the Supreme Court, relying mainly on 
the circumstances that the grantor continuing 
in possession of the property demised agreed to 
pay as rent reserved under the lease a sum of 


Rs, 425 per month — a sum equal to the inter- 
est as stipulated on the principal sum advanced, 
subject to reduction according as payment to- 
wards principal was made from time to time, & 
secondly, that the sum advanced was a very 
inadequate price for the whole property, & third- 
ly, that the seller stipulated to do expensive 
repairs & to pay all the costs of the covenant 
& finding that no other explanation except if 
the transactions were one of security was af- 
forded of these circumstances, held that the 
transaction was a security & not a sale. This 
action had been started on the equity side of 
the Supreme Court, & was decreed declaring 
that the transaction was a mortgage, file that on 
payment of the principal money & the interest 
due on accounting, the defts. be called upon to 
reassign & reconvey to the pltf. (the seller) the 
real estate concerned. Lord Langdale, deliver- 
ing the judgment of the Privy Council, ob- 
served: 


our opinion, if given in detail, might 

not have been altogether in accordance with 
decision of the Court below, yet, giving our 
"^st consideration to the whole matter, we do 
ot find any reason which appears to us sufd- 
t to all^r that decision.*’ 




As it appears very clearly from I he report, the 
consideration of this case was based entirely on 
the law prevailing in equity jurisdiction in Eng- 
land which evidently was applicable to the cir- 
cumstances of the case, (b) 18G5: The next 
in point of time is that of ’Forbe.s v. Amceroo- 
nissa Begum*, 10 MIA 340. Tliis was a case 
from the High Court at Calcutta. Since the 
case of ‘Muttyloll Seal’, several Regulations had 
come into operation- in Bengal, namely, Bengal 
Regulations Nos. I & XV of 1793 & No. XVII 
of 1806. The case arose from a proceeding for 
foreclosure of a mortgage by conditional sale 
(Bye-bilwuffa) . The case related to the res- 
pective rights of the parties (mortgagor & 
mortgagee) in relation to right of redemption, 
foreclosure & completion of mortgagee’s title. 
The difficulty, such as we are concerned with, 
did not arise in the case. From this, it is, how- 
ever, clear, as a matter of history, that ante- 
rior to the year 1806, the rights of a holder of 
a Bye-bil-wuffa were enforceable according to 
the strict terms of the agreement. Time was of 
the essence of the contract which executed it- 
self on its expiry. The Regulations, however, 

conferred upon the debtor the equity of redemp- 
tion by way of relief against the condition of 
time, (c) 1870 : The case of ‘Pattabhiramier 
V. Vencatarow Naikan’, 13 MIA 560, was a 
case from Madras whereto the Bengal Regula- 
tion of 1806 had not been extended. Their 
Lordships said, that this form of security had 
long been common in India as stated in the pre- 
amble to Bengal Reg. No. I of 1798; that such 
contracts were recognised & enforced ‘accord- 
ing to their letter by the ancient Hindu Law 
as it appears from several passages’ in Cole- 
brooke’s Digest Vol. I, pp. 183, 187, 188 & 193; 
that they were equally recognised & enforced by 
Mohammedan law is shown by Mr. Baillie in his 
introduction to the Mohammedan law of sale; 
that in cases to which Beng. Reg. XVII of 1806 
(which allowed a mortgagor who had executed 
such a security as that now in question to re- 
deem at any time before the mortgagee had 
finally foreclosed the mortgage by taking the 
proceedings which the Regulation made essential 
to foreclosure) does not apply, the interest of a 
mortgagee under a deed of conditional sale be- 
comes absolute, according to the terms of the 
contract, by the mere failure of the mortgagor 
to redeem within the stipulated period & it has 
been so decided by a Full Bench of the High 
Court of Bengal in the case of ‘Sarifunnisa v. 
Enayet Hossein’, 5 WR 88; that the point so 
decided is also assumed to be the law in the 

judgment delivered at their Lordships’ Board in 
the case of ‘Forbes v. Ammeroonisa Begum’; 
that in the absence of any positive legislation 
or established practice modifying ancient law of 
the country it was erroneous for the Sadar 
Court of Madras to lay down that the mort- 
gagee was under the obligation of taking any 
proceeding in law for foreclosure; that the 
“equity of redemption”, owed its existence to 
the doctrine established by the British Courts 
of Equity that the time stipulated in a mort- 
gage deed is not of the essence of the contract; 

& that such a doctrine was unknown to the 
ancient law of India, (d) 1875: The case of 
‘Thumb asawmy Mudelly v. Mohomed Hossaln’, 

2 lA 241, Jaid down most emphatically, approv- 
ing the decision of the Board in the case of 
‘Pattabhiramier’, that mortgages by conditional 
sales were to take effect strictly according tb 
the letter in Madras & other parts of India 
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where Bengal Regulation XVII of 1806 was not 
in force, that is, that in default of payment 
within the time fixed, the mortgagee becomes 
the absolute owner of the property. But that 
with regard to the transaction in the case, they 
held that it was a mm'tgage usufructuary & not a 
mortgage by conditional sale, & accordingly, the 
case stood clear of the decision in ‘Pattabhirami- 
er’s case’. They, however, made a very impor- 
tant observation, namely, that since 1853, in 
Madras & 1871 in Bombay, the Judges of Sadar 
Adawlats were in error in administering the law 
of India in conformity with the established prac- 
tice of the Court of Equity in England, thereby 
recognising in the mortgagor a right of redemp- 
tion notwithstanding the time for foreclosure 
may have passed by. In applsdng this principle 
in India, their Lordships said, the Judges of the 
Sadar Court took upon themselves, in contra- 
vention of the law of India, to apply to this class 
of security for the first time the principle which 
the English Courts of Equity have for centuries 
applied to mortgages in that country. They con- 
cluded their judgment with a recommendation 
that : 

“An Act affirming the right of the mortgagor 
to redeem until foreclosure by a judicial pro- 
ceeding, & giving to the mortgagee the means of 
obtaining such a foreclosure, with a reservation 
in favour of mortgagees whose titles, the law as 
understood before 1858, had become absolute 
before a date to be fixed by the Act, would pro- 
bably settle the law, without injustice to any 
party”. 

(9) Shortly, after this, the T. P. Act (IV (4) 
of 1882) was enacted. In conformity with the 
recommendation of their Lordships of the Privy 
Council, the Act (S. 2) left undisturbed the pre- 
vious legal relations constituted before the Act 
came into force. S. 2 (c) provides : 

“ But nothing herein contained shall be 

deemed to aflect any right or liability arising out 
of a legal relation constituted before this Act 
comes into force, or any relief in respect of any 

such right or liability: ” 

The word ‘relief*, in this clause, like the words 
“right & liability”, denotes “substantive right”. 
There is a clear distinction between “a relief” & 
“the procedure for obtaining that relief”. A 
mortgagee, coming into Court after the com- 
mencement of the Act to enforce a mortgage, 
must follow the procedure enjoined by the Act, 
even though the mortgage be before the Act 
(See ‘Bhobo Sundari v. Rakhal Chunder’, 12 Cal 
583). The same has also been the view in the 
High Court of Allahabad & Madras. 

(10) 1890. (e) The first case that came be- 
fore the Board after the passing of the T. P. 
Act was that of ‘Bhagwan Sahai v. Bhagawan 
Din’, 12 All 387. The transaction, which gave 
rise to this case, was effected by two docu- 
ments. dated, 20-2-1835. The pltfs. in the case, 
in claiming right of redemption, asserted that 
the transaction sale (sic.) within Reg. XVII of 
1806. which gave the mortgagor a right of re- 
demption, The question, with which their 
Lordships were concerned, was one of construc- 
tion. They found that the first document was 
one of absolute sale. In the second document 
of the even date, the purchaser asserted that 
he had purchased the property, but, however, as 
a matter of favour & mercy, stipulated that if 
within a period of 10 years, the vendor would 
pay back in a lump sum & without interest 
the whole amount, he should accept the same 
& cancel the valid sale & that during the afore- 


said time he should remain in possession, enjoy 
the profits & ‘be liable for the loss & the vendor 
should have no concern whatsoever*. In case 
the principal was not paid (according to the 
terms of the document), the vendor should not 
be able to cancel the sale by payment of the 
principal. Their Lordships of the Privy Council, 
following the case of ‘Alderson v. White’, held 
that it was a case of absolute sale with a cove- 
nant for reconveyance & not a security. In 
‘Alderson’s case’, the Lord Chancellor observed: 

“The rule of law on this subject (whether in 
view of Court of Equity the transaction ought 
to be treated as a mortgage) is one dictated 
by commonsense, that prime facie an absolute 
conveyance containing nothing to show that the 
relation of debtor & creditor is to exist between 
the parties does not cease to be an absolute 
conveyance & become a mortgage merely be- 
cause the vendor stipulates that he shall have 

a right to repurchase. In every such case, 

the question is, what upon a fair construction 

is the meaning of the instalments? I 

think that the Court after a lapse of 30 years 
ought to require cogent evidence to induce it 
to hold that an instrument is not what it pur- 
ports to be; & I see but little evidence to that 
effect here.” 

The rule of presumption, that the party, assert- 
ing that an instrument is not what it purporis 
to be, has the onus on him, owes its authority 
to this case, as it will be noticed prepnt^. 
Their Lordships of the Privy Council,^ in the 
premises of the case, made no distinction bet- 
ween the law of India & of England, (f) 1899. 
The next case, that came before the Board, 
was that of ‘Balkishen Das v. Legge*, 27 I A 58. 
Here too, the transaction was anterior to the 
T. P, Act. Their Lordships, while noticing 
according to the ancient law in India, a mort- 
gage by conditional sale was enforceable ac- 
cording to the letter under which time was of ; 
the essence of the contract, on construction of i 
the two deeds before them, came to the con- 
clusion that it was a security. This, they di^ 
firstly, on account of a provision in the second ^ 
deed (that if the vendee objects to receive money | 
& relinquish the property, the vendor may 
posit the amount in the treasury, by virtue oi 
this agreement, & obtain possession over tM i 
*ilaka’), & this provision, according to their ] 
Lordships, at once suggested a reference to Re- 
gulation I of 1798 as being in the opinion of the 
parties applicable to the case, it being assumed 
that there was no other statutory provision or 
practice by which such deposit could be made» 
secondly, on account of the condition that the j 
estate was redeemable not only on payment of 
the stipulated sum, that is, the price for sal^ i 
but also of an amount which should be found j 
due at the time of redemption on account of i 
another loan; & lastly, that the transaction i 
having the character of a mortgage, so far as j 
the loans on the factory accounts were con- 1 
cemed, it may be held to be so entirely. *Bhag- i 
wan Sahai’s case* was distinguished as it “ I 
decided on the language of the deeds there in 
question. Accordingly, their Lordships declar- 
ed that the pltf. was entitled to redemption* 
Their Lordships, however, laid down cert^ 
propositions which made a departure froin the 
decisions of anterior dates of the Indian High 
Courts. These propositions are ; (i) that it mw 
be assumed that the framers of the T. P. AA ^ 
in defining in Cl. (c) of S. 58, intended to state 
the existing law & practice in India; (ii) tnai j 
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the case in the English Court ot Chancery had 
not, in the opinion of their Lordships, any ap- 
plication to the law of India as laid down in 
the Acts of the Ii>dian Legislature; (iii) that 
oral evidence, prohibited as it is by S. ii2. Evi- 
dence Act, was inadmissible for the purpose of 
construing the deeds or ascertaiinng the inlen- 
tion of the parlies unless any such evidence 
could be brought within the exceptions, con- 
tained in the several provisos to the section; & 
(iv) finally that the case must, therefore, be 
decided on a consideration of the contents of 
the documents themselves, with such extrinsic 
evidence of surrounding circumstances as may 
be required to show in what manner the lan- 
guage of the documents is related to existing 
facts, (g) 1916. Then came the case of ‘Jhanda 
Singh V. Wahiud-Din^ 38 All 570. The decision, 
in this case, is seemingly in conflict with the 
case of ‘Balkishen Das & others’, inasmuch as, 
the provision in the deed of covenant for re- 
purchase (that in the event of vendee’s refusal 
to receive the money, the vendor shall have 
power to deposit it into the treasury) — a pro- 
vision exactly similar to the one in the ‘Bal- 
kishen Das & others* case’ — could not per- 
suade their Lordships to hold that the transac- 
tion, under their consideration, was one of secu- 
rity. But on close examination, their Lordships 
did not appear to override the legal effect of 
that sort of provision as will appear from the 
observation to the effect that the fact that the 
machinery provided for deposit under the pro- 
visions of Reg. I of 1798 & XVII of 1806, is 
made applicable to the case ‘might disclose to 
some extent the intention of the parties to 
create a mortgage*; but that the clause having 
been extremely ill-drawn & its provision being 
self-contradictory, their Lordships said “the 
clause so obscure & contradictory cannot fur- 
nish any true guide to the intention of the 
parties”. In view of the close resemblance 
which the case of ‘Bhagawan Sahai’, 12 All 387, 
had with the case before their Lordships & rely- 
ing upon Lord Cran worth’s observation in ‘AI- 
derson v. White’, (that prima facie an absolute 
covenant containing nothing to show the relation 
of debtor & creditor does not cease to be an 
absolute conveyance & become a mortgage 
merely because the vendor stipulates that he 
shall have a right to repurchase), they held 
that the transaction before them was one of 
security. They also made a reference to the 
provisions of the deed incorporating covenant 
for repurchase in ‘Bhagawan Sahai’s case* in 
order to show how it was expressly provided 
\that time was of the essence of the contract. 
Their Lordships laid much stress upon the cir- 
cumstances that the deed incorporating the cove- 
nant for repurchase was not the result of any 
contemporaneously contemplated or antecedent- 
ly arrived at agreement of resale or repurchase. 
On the other hand, they decided that the con- 
tract for repurchase was an afterthought. I 
would quote the passage bearing on it; 

“This deed upon its face purports to be an 
absolute deed of sale. It does not refer to 
any contemplated or antecedent agreement of 
1 resale or repurchase, & does not disclose any 
*1 intention whatever to treat the disposal of the 

^ properW mentioned in it as anything other 
than an absolute transfer on sale for certain 

definite sum The recital in the bond is 

certainly more consistent with the contract for 
repurchase being an afterthought than the con- 
trary.” 


In the result, this case reiterates the proposi- 
tion laid down in ‘Bhagwan Sahai’s case*, viz., 
that, in distinguishing secunly from an abso- 
lute sale with a condition of repurchase, the 
intention of the parties was the real test & the 
same must be gathered from the language of 
the documents themselves viewed in the light 
of the surrounding circumstances, (h) 1917 : 
The next case is that of ‘Maung Kyin v. Ma 
Shwe La’, 44 I A 236. This case is not so much 
in point for our purpose. It decides that a 
third party can adduce oral evidence of inten- 
tion of the parties to a document, S. 92, Evi- 
dence Act notwithstanding, as the ban is con- 
fined to the parties only. To this extent, Bhaga- 
'van Sahai's case’ is distinguished, (i) 1924; 
The last case of the series is that of ‘Nara- 
singerji Jyanagerji v, Parathasaradhi Rayanim 
Garu’, 47 Mad 729. This decision is of very far 
reaching importance. This was a case from 
Madras. The learned Chief Justice of the 
Madras High Court had held that though the 
findings of fac.t, in the case before him, would 
support the inference that the covenant was 
originally intended as a security for money & 
must be treated as a mortgage, he was not at 
liberty to hold that it was so on account of cer- 
tain dicta of the Privy Council, viz., that the 
equitable decisions of England are inapplicable 
in India (‘Balkishen Das v. Legge’, 27 I A 58), 
that the case must be decided on the considera- 
tion of the contents of the documents them- 
selves with such extrinsic & surrounding circum- 
stances as may be required to show in what 
manner the language of the documents is re- 
lated to the existing facts & that no evidence 
is admissible under the proviso (of S. 92, Evi- 
dence Act) for the purpose of contradicting 
the terms of the documents (vide ,27 I A 58, 
38 All 570 & 44 I A 236). He regretted that 
strict application of this rule (that the extrin- 
sic evidence admissible for construction of the 
document should be of a limited character as 
laid down by the Privy Council) may have the 
effect of excluding most of these transactions 
from the class of mortgages by conditional sale. 
To such a feeling of disappointment expressed 
by the learned Chief Justice, their Lordships 
replied ; 

“They would only observe before parting 
with it that, as at present advised, they must 
not be taken to subscribe to the .view that 
there has been introduced into the law of India 
such a radical change in the laws of evidence 
as is suggested by the learned Chief Justice, a 
change which would have the effect of exclud- 
ing from the class of mortgages by conditional 
sale many transactions which before the Evi- 
dence Act would have been held to be within 
that class.” 

Their Lordships, at the outset, made it clear 
that in disposing of the case they made no re- 
ference to the oral evidence (as to the inten- 
tion) other than that of surrounding circum- 
stances, such as, in Lord Davey’s words ‘27 
I A 58’, may be required to show in what man- 
ner the language of the document is related 
to the existing facts. What their Lordships 
decided may be thus summarised; Notwith- 
standing that the appearance of an absolute 
sale & a right of repurchase within the time 
limit is laboriously maintained in the docu- 
ment, the surrounding circumstances Sc neces- 
sary implication from the provisions of the deed 
should be closely examined to reveal the real 
nature of the transactions. Such implications 
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& circumstances were, according to their Lord- 
ships, indicated by (i) inadequacy of price, 

(11) absence of any bargaining as to the price, 

(iii) the vendor indemnifying the vendee 
against loss for entering into the transaction, 

(iv) the vendee’s right to enforce the covenant 
for repurchase, & (v) reservation of certain 
rights^ in the covenant itself, namely, reserving 
of minerals & other restrictions on the ven- 
dee’s usulructuary privileges, inconsistent & al- 
most unintelligible provision as to the time 
limit for the exercise of the vendor’s right of 
repurchase. 

(11) Amongst other cases of the Indian High 
Courts to be noticed presently, the case of 
‘Muthuvely Mudaliar v. Vythilinga Mudaliar’, 
42 Mad 407, is of the greatest practical signi- 
ficance. The question, referred to the Fuli 
Bench, was 

• “whether where in one & the same transac- 
tion, land is sold absolutely but with right of 
repurchase to be exercised before a certain 
date, the transaction necessarily becomes by 
virtue of S. 58, T. P. Act, a mortgage by con- 
ditional sale, whatever the intention of the 
parties might have been “ 

Occasion for this reference arose from differ- 
ence of views between Sadasiv Aiyar, J. & 
Napier J., the former having pronounced in 
‘Palaniappan v. Subbaraya Goundan’, 1 MLW 
80, that after the passing of the T. P. Act 
whatever the intention of the parties was, if 
there was a single settlement out of which 
arose either one or two documents both con- 
nected & interdependent in which there was a 
sale^ with a condition of repurchase, the tran- 
saction must be that of a mortgage. The Full 
Bench overruled this decision & Allis C. J. ob- 
served : 

“There is, in my opinion, nothing in the defi- 
nition in S. 58 (c) which favours the view 
that, wherever the sale deed & the agreement 
to reconvey from one transaction, it must ne- 
cessarily be a mortgage & not a sale.” 

The learned Chief Justice further said, with 
reference to the decision of the Privy Council, 
“It is true that all these cases dealt with 
transactions before the passing of the T. P. 
Act, but I do not think that Act made any dif- 
ference in the law on the subject in the part 
of India, In ‘Balkishen Das v. Legge’, 22 All 
149, their Lordships observed that it might be 
assumed that the framers of the T. P. Act in- 
tended in S. 58 to state the existing law & 
practice in India.” 

Seshagiri Ayyar, J. summarised the position in 
the following words : 

“All that was smd in 38 All 570 was that 
an essential requisite for construing such docu- 
ment as a mortgage is that they should be 
dependent upon a single arrangement & not 
that such a test is a conclusive criterion of the 
transaction being a mortgage.” 

He further said: 

“A party who wishes the document to be 
understood as being different from what the 
words suggest should show the forn> in which 
the language is clothed does not express the 
real intention of the parties & that, in sub- 
stance, the parties intended that there should 
be a transaction different from what the lan- 
guage imports.” 

(12) I shall pause here for a moment & try 
to put in a nut-shell the result of the decisions, 
slready referred to. In my view, they repre- 
sent, as between themselves, all the various & 


varied aspects from which the question, at 
issue, may be approached. Besides, my atten- 
tion has been drawn to a considerable num- 
ber^ of decisions of various High Courts in 
India, which I have closely examined, & I do 
not think that I shall be justified in dealing 
with them all^ except a very few which bear 
upon the special features of the present case, 
or demonstrate the practical application of the 
general & fundamental rules laid down by the ’ 
Privy Council from time to time. The ancient 
law of India, both in the Hindu & Moham- 
medan jurisprudence, ’ recognised the condi- 
tional sale as a kind of mortgage. The tran- 
saction of this kind of mortgage passed by 
various names, viz., Bye-bil-wuffa, Gahan- 
Lahan, Kut-kabala, Kut-Bandhak, Sarti-Ka- 
bala, & Sarti-Bikraya-Kabala. The equitable 
doctrines prevailing in the equity jurisdiction 
of England that evolved out of the decisions of 
the Chancery Courts, in granting relief against 
forfeiture of penalties or defeasance clauses, in 
order to relieve the debtors against the oppress- 
ing & grasping creditors, had no application to ■ 
these mortgage^ prevailing in India where 
equity of redemption, suits, or proceedings for 
foreclosure, or the like were unknown. The 
contracts of mortgage by conditional sale by 
whatever designation known used to execute 
themselves by their - very letter, or, in other 
words, time was of the essence of the contract. 
Before this was quite apparent to the English* 
Judges, they fell into error, both in India as 
well as in England, to bring the equitable rules 
of relief against forfeiture of penal clauses to 
apply to Indian mortgages by conditional sales. 
Such cases, however, were very few in the juris- j 
diction of the Supreme Court & its successor, ] 
the High Court of Judicature at Calcutta. | 

(13) The Legislature stepped in & introduced 
legislation conferring equity of redemption on 
mortgagors & setting up machinery for en- 
abling them to enforce it. They thus were re- 
lieved against time as of the essence of the 
contract, & the creditors were required to have 
to take recourse to foreclosure proceedings for 
completicm of their title by various Regulations I 
commencing with one of the year 1793 & later I 
supplemented by Regulations of: 1798 & 1806. | 
The Regulation XVII of 1806 achieved the cul- . | 
mination by full statutory recognition of the I 
rules of equity of the Chancery jurisdiction 1 
of England, This Regulation took a long time 1 
before its several sections were extended by 1 
piecemeal legislation to other parts of British i 
India. In Madras & Bombay jurisdictions, as /•‘M 
I have already pointed out, the Judges of the 
Supreme Courts & the High Courts appUed the v| 
doctrines obtaining in equity jurisdiction of a 
England to transactions of conditional sales in 
their respective Presidencies until the decisions |1 
were held to be erroneous being, as they were, ^ i 
in violation of the law of the forum in India* 1 
In the year 1875, in the case of ‘Thumbaswalny *1 
Mudely', 2 lA 241, their Lordships' Board sug- .I 
gested legislation to be undertaken for the j 
purpose of affirming the right of mortgagor to * * 
redeem until foreclosure & giving to the mort- 
gagee the means of obtaining such foreclosure. 

* The T. P. Act took its place in the statute book 
of India in this historical background. It was ; 
assumed in the case of ‘Balkishen Das v. Legge% 

27 I A 58. that the framers of the T. P. Acti#- ; 
in S. 58_ (c), intended to state the existing , 

& practice of India, This section gives an €3^ 
haustive definition of “mortgage by conditioiitlw 
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These two passages make it clear to my mind 
that the third of the conditions enumerated in 


1951 

Bale’’. According to the definition, the transac- 
tion — in reality a mortgage — has to be ex- 
pressed in terms of a conditional sale. The 
conditions laid down in the section are : that 
(i) on default of payment of the mortgage 
money on a certain date, the sale shall become 
absolute; (ii) or (in the alternative) on such 
payment (payment of mortgage money being 
made) the sale shall become void; (iii) or, on 
such payment being made the buyer shall 
trasfer'the property to the seller. So far as the 
third alternative is concerned, its incorporation 
in one document, or in more contemporaneous 
doci^ents of sale (ostensible), gives the tran- 
• .saction a close resemblance to a transac- 
tion of an absolute sale with a covenant ol 
resale or repurchase, as the case may be. In 
cases of the latter kind, the difficulty of con- 
stjmction, in order to discriminate a mortgage 
from a sale, presented itself from time to time. 
Almost the entire body of decisions, making 
. up the case law on the subject, owe their exist- 
«ice to this difficulty. Various tests, borrowed 
from the decisions, in the equity jurisdiction of 
England; have been laid down as applicable to 
cases arising in Inffia involving determination 
of the question, while a particular transaction, 
evidenced by a deed which contains either the 
first or . the second condition, presents in my 
judgment no difficulty whatsoever. Such a 
transaction, answering strictly to the definition, 
must be one of mortgage. By its very terms, 
it *is made clear that the sale is not a com- 
pleted & absolute one from the beginning but 
has the contingency of either becoming final 
absolute or becoming void. Through the 
courtesy & kindness of my learned brother 
Narasimham, J., my attention has been drawn 
to at least two decisions which, it is said, 
stctnd out of the general run of the cases & 
indicate that even in cases where the condi- 
tion, on which the mortgagor ostensibly sells 
the mortgage properties, is either 

' “that on ‘default of payment of the mortgage 
^ money on -a certain date the sale shall become 
absolute,, .or that on such payment being made 
the sale shall become void,” 
the Court should have to apply the same consi- 
. deration as wbuld apply to transactions of osten- 
sible sales on condition of repurchase by the sell- 
’ er from the buyer. The cases are ‘Narayan Rama- 
kfishna v. Vigneswar', AIR (3) 1916 Bom 215 
Sc ‘Shambhu Singh v. Jagadish Baksh’, AIR 
(28) 1941 Oudh 582. I have carefully read the 
. two decisions, & in my opinion they do not 
strictly conflict with my view. The documents 
. in either of the cases are not without the con- 
dition of being repurchased. I would quote 
passages from the judgments of the aforesaid 
cases to show that one of the conditions, if not 
sale, was that on payment being made, the 
buyer shall transfer the property to the seller. 
In the ‘Bombay case’, at p. 215, Col. (ii), the 
passage that makes this position clear reads: 

• “After referring to the terms providing for 
the condition to repurchase the property after 
the lapse of twenty years, the Judge says:”, 
at page 217 Col. (i), the concluding por- 
tion of the judgment runs 

“I am of opinion that in this particular case 
upon these particular documents it is impos- 
sible to avoid the conclusion that the transac- 
tion must be accepted as being in reality that 
Which in the plainest language both parties 
declared it to be, viz., a transaction of sale vnth 
‘an option to the plaintiffs to repurchase’.’* 


S, 58 (o), T. P. Act, was the condilion subject 
to which the ostensible sale had been made. 
Batchelor, J., however, quotes a passage from 
the judgment of the lower Court which indi- 
cates that the condition that in the eventuality 
of payment the sale shall become void was 
also inserted in the sale deed. The passage is: 

” the Judge says: 

‘But for the addition of these terms the deed 
(Ex. 25) would have been a sale. But with the 
addition of the terms the deed becomes a mort- 
gage by conditional sale, because there is a con- 
dition in Ex. 25 that the sale should become 
void on payment of Rs. 13,000 by instalments 
or in a lump sum within twenty years’.” 

The document was, therefore, of a heteroge- 
neous character. The conditions of different 
kinds were mixed up together. If I were asked 
to follow this decision, I would, with respect, 
differ from it. This very reasoning will apply 
‘mutatis mutandis' to the Oudh case. I would 
place certain passages quoted from the judg- 
ment of the Court side by side to illustrate my 
point. At p. 583, Col. (ii) : 

“Towards the end of the deed, it was added 
that it had ‘also* been agreed upon between the 
executant & the vendees that after the expiry 
of nine years, that is from the beginning of the 
tenth year up to its end, if he paid the entire 
consideration money to the vendees the sale 
would become null & void: otherwise it would 
take absolute effect as a sale deed.” 

This may be contrasted with the following pas- 
sages from p. 584 Col. (ii) & p. 585 Col. (i) : 

“There is, however, one distinguishing fea- 
ture of some importance between the Allaha- 
bad case & the case we have under considera- 
tion. We have referred to the period during 
which the property might be repurchased as 
one of the tests laid down in that case. In that 
case however the period for re-purchase was 
one year only & with regard to this it was 
said : 

‘If the period of time given to the vendor 
during which he can repurchase is a short one, 
it does suggest that it is an out & out sale with 
a right to repurchase, but on the other hand 
where a long period of time is given to the 
vendor to repurchase it does suggest that there 
is no out &. out sale at all, but merely a trans- 
fer of the property as a security’. In the case 
under consideration ‘the transferor is allowed 
to repurchase’ at any time during the tenth 
year, while in ‘Bishanlal v, Banwarilal’, AIR 
(26) 1939 All 713, the executant could repur- 
chase within a year after the execution of the 
deed.” 

The document that was propounded in this 
case too was of a heterogeneous character in 
relation to the sale conditions. The above de- 
cisions do not, therefore, conflict with the view 
that I am inclined to take. But however, at 
present advised, I will leave it as an opinion 
of mine. This aspect of the question parti- 
cularly does not pointedly arise for decision 
within the scope of this reference. I would 
accordingly confine my answer to the first 
question proposed to a transaction in which 
the sale has been subjected to the condition of 
repurchase within the meaning of the third of 
the three conditions enumerated in. S. 58 (c) . It 
is not necessary that the deed itself will con- 
tain the words “mortgagor, mortgagee & mort- 
gage money or security for the loan”. If such. 
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words were expressly entered in the deed, the 
transaction would hardly be an ostensible sale 
(See ‘Jagannath v. Gauri Shankar’, AIR (13) 
1926 All 670). The case, however, is (Afferent 
where the sale is subjected to a condition of 
resale on account of the fact, as I have said, 
that it bears resemblance to a case in which 
the sale & the condition of resale are other- 
wise independent of each other. It has been 
authoritatively laid down by the Privy Council 
& has never been departed from in any of the 
decisions bearing on the subject, either in India 
or in England, that in order to constitute a 
mortgage, the covenant for sale & repurchase 
must have been thought of contemporaneously 
as a single arrangement. Whatever might 
happen to the applicability or otherwise of 
various other tests none of which can be said 
to be conclusive, it is that particular test whi -h 
is not only fundamental but also implicit & 
essential in a mortgage as distinguished from a 
sale. This is sufficiently borne out from the 
Privy Council decision ‘38 All 570’ already re- 
ferred to, as has all along been followed in the 
Courts in India. Whenever a transaction has 
been accomplished to two deeds, it cannot con- 
stitute a mortgage, if the second deed incor- 
porating the condition of repurchase is not in- 
terdependent with the first & the terms do not 
form integral parts of one single contract or ar- 
rangement. In order to achieve this clarity & 
to simplify litigation, the Legislature came for- 
ward with an amendment to the S. 58 (c) by 
insertion of a proviso. After the amendment, 
wherever & whenever it occurs that the sale 
is effected or purports to be effected by one 
document, & the covenant of repurchase or re- 
sale, as the case may be, is embodied in another, 
the relation between the parties can no longer 
be said to be that of mortgagor or mortgagee. 
Notwithstanding the amendment* however, the 
question still remains that though the sale & the 
condition are both embodied in one docu- 
ment it may be intended to be a sale out & 
out with an agreement for resale on condi- 
tions incorporated therein. But for the very 
fact that the parties have decided to evidence 
the transaction by one document rather than by 
two, they shall be presumed to have done so 
by way of compliance with the proviso, & 
thereby may have apparently intended to create 
a mortgage. The onus, in such cases, should 
always be on one who wants to prove that it 
is a sale out & out. In order to be a mortgage, 
the transaction should have the statutory ap- 
pearance of being expressed in one document. 
The general principle of law that one who as- 
serts that the apparent is not the real has to 
prove it would not apply. No doubt, cases may 
arise in which the language used in a single 
document may lend support to the appear- 
ance of an out & out sale followed by an 
agreement for reconveyance; but the statute- 
enjoined-appearance & the necessary prima 
facie legal implications attached thereto ought 
to have more weight than the appearance 
created otherwise in the deed, particularly so, 
because this statutory appearance always en- 
sures that the sale & covenant for resale were 
simultaneously & interdependently agreed upon 
— a circumstance which is inherent in & in- 
separable for, the transaction of mortgage. This 
is basically the reason, why incorporation of 
all the terms* & conditions in one single docu- 
ment gives rise to a presumption. 

<14) My answers to the first question are; 


(i) Where the mortgagor ostensibly sells the 
mortgage property on condition that on such 
payment being made the buyer shall transfer: 
the property to the seller & the condition is 
embodied in the docjament which effects or pur- 
ports to effect the sale in accordance with the pro- 
viso added to the section by the T. P. Amend- 
ment Act, 1929, it is to be presumed a mortgage, 

& the party, who asserts to the contrary, must 
have to prove it. This proof will consist of the 
provisions of the document, the necessary legal 
implications thereof, & such surrounding cir- 
cumstances as are admissible to prove how the 
language of the deed is related to the existence] 
of real facts. This rule of admissibility of evi- 
dence is subject to the exception that, only u* 
case of fraud, the oral evidence of real inten- 
tion may be admissible — vide ‘44 I A 236; & 

' (ii) The conditional sales, effected by one or 
more documents prior to the 1929 amendment 
of the T. P. Act in which the condition embo- 
died is condition of transfer by the buyer to 
the seller may be classified as belonging to ; 
another group. In this class of cases, there is 
no presumption either way. Their nature & 
character are to be determined irrespective of 
the form according as the parties intended. This, 
intention has to be ascertained by construing i 
the provisions of the deed, interpreting the 1^"J 
guage thereof in the light of the surrounding , 
circumstances bearing upon it & their neces- 
sary implications with reference to either forth- 
right conveyance of absolute rights to the buy- 
er or their postponement by withholding from 
him, till expiry of the time for fulfilment of| 
the condition, various rights, privileges & in- 
terests inherent in the absoluteness of proprie- 
tary rights or by imposing timely restrictions 
upon such privileges & the like. 

(15) The answers to the other questions 
posed proceed as corollaries from the premises 
aforesaid. The answer to the second question 
would be in the affirmative. Postponement ^ of 
the rights to mutate his name in substitution 
for that of the seller is denial, for the tune 
being, of a proprietary privilege. This denial 
carries with it the continuance, in the vendor, 
of the obligations of payment of rent and public , 
charges of the property. Loss, if any, on 
count of non-payment is assumed to fall on me 
vendor. There is implied predication of 
subsisting ownership. Failure or omission to 
mutate attributable to an economical device is 
one thing, but absence of the right to mutate is 
another. Different considerations, however, 
will arise in cases of transfer of occupancy 
holdings before they were made freely 
ferable by the Orissa Tenancy Amendment Act, 
1938, inasmuch as either the transferee had no 
right to claim mutation or the same was ex- 
pensive & uneconomical in view of the facl 
that on payment of the consideration fdon^ 
the transferee will have to abandon the land » 
the transferor may unnecessarily have to P^y 
more than the mortgage money by way of 
compensating the former. In those cases, post- 
ponement of mutation is rather inconclusive & 
the nature of the transaction will have to be 
decided on construction of the deed in the light 
of the surrounding circumstances. I answer the I 
question accordingly. The third question ^ 
In the case of a mortgage with possession, the 
mortgagor is bound to guarantee quiet pos^s- 
sion during the subsistence of mortgage as it is 
in lieu of interest, while in the ca^ of sale, 
the purchaser is to suffer the loss without any 
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guarantee ot indemnification provided he has 
been delivered possession along with comple- 
tion ot sale & the disturbance of possession is 
not attributable to the defect of title in the 
vendor. The vendor contracting for warranty 
ol title undertakes to refund the consideration 
money with interest if his title is found defec- 
tive & there is consequent loss of possession. 
In the case of mortgage, mere disturbance of 
possession will entail the loss upon the mort- 
gagor (vendor) & the mortgagee is not bound 
to seek for possession though in certain circum- 
stances he may have the right. My answer, 
therefore, is that covenant for refund, on dispos- 
session or disturbance of possession of the 
grantee not attributable to grantor’s defective 
title is inconclusive. My answer to the fourth 
question is wholly covered by the answer pro- 
posed to the first question, that is in case of am- 
biguity or doubt, ex facie import of the tenor of 
the document effecing the transaction shall pre- 
vail. The ambiguity or the doubt must, in each 
case, be inherent in the provisions of the deed 
& not dissoluble by reference to the surround- 
ing circumstances. 

(16) Before proceeding to examine the me- 
rits of the Second Appeal, placed before us for 
decision, the trend of the authorities of this 
Court, which stand unaffected by the decision 
of the Full Bench, has to be kept in view. 

(17) In Second Appeal No. 192 of 1946, my 
learned brother Narasimha«a, J., addressing 
himself to the question whether a transaction 
was a mortgage by conditional sale or a sale 
out & out, observes; 

“The very definition of a mortgage by con- 
ditional sale as given in Cl. (c) of S. 58, T, P. 
Act shows that the transaction is ostensibly a 
sale. Therefore, the use in the deed of such 
expressions as “Kabala”, “buyer & seller” & 
similar expressions usually found in a deed of 
absolute sale, cannot in itself be a valuable 
guide. Even a mortgage by conditional sale 
may have all the appearance of a sale & the 
Court should not be guided by mere appearance 
but should scrutinise the terms of the docu- 
ment and ascertain the true intention of the 
parties.” 

Two circumstances, appearing in the document, 
under consideration, in that case, namely, that 
(i) the document confers on the executant (the 
vendor) right to deposit, under S. 83, T. P. Act, 
money in Court if there is a refusal by the 
deft, (vendee) to accept the sum when ten- 
dered; & (ii) the money to be paid was des- 
cribed as *asule asal” which means principal 
indicating that the parties thought of the sum 
as a ‘loan’ & not as a ‘price’, were held deci- 
sive of the transaction being a mortgage. I am 
a party to this decision by which I am bound 
& I still adhere to the view expressed therein. 

(18) Another decision was that of Second 
Appeal No. 32 of 1948, Three 
appearing in that case were considered deci^ye 
of the transaction being one of mortgage. The 
circumstances were: that (i) there was no men- 
tion. of reconveyance but of delivering back the 
lands to th4 pltfs. (vendors) on payment of the 
consideration within the stipulated period; (n) 
the right of the defts. (vendees) to get their 
names mutated in the landlord’s sherasta & to 
possess the lands as they like” were expressly 
mentioned in the document to arise only on 
the plt&' failure to repay the consideration 
the ‘^etipulpted ; period. Postponement of 

mutation, according to .Narasim- 

^ 


ham, J., who delivered the leading judgment, 
was an unmistakable indication that the pltfs’ 
(vendors’) liability to pay rent would continue 
until the end of the stipulated period. This 
was described by the learned Judge as incon- 
sistent with an out and out sale which should 
always (sic.) in extinguishment of the pltfs’ in- 
terests' in the properiy, & (iii) the considera- 
tion for the transaction was a sum of Rs. 240 
as against its minimum price of Rs. 500 in the 
year of the transaction. I was a party to this 
decision too & find no reason to change the 
view I then took. 

(19) The only other decision was one in Se- 
cond Appeal No. 41 of 1946. The document, 
in question, in that case, was described as Sarti- 
Kabala. Panigrahi, J. observed that the term 
literally translated means “conditional agree- 
ment”. The learned Judge, relying upon the 
case of ‘Singaram Chettiyar v. Kalyanasun- 
daram Pillai’, 26 IC 1_ (Mad), _ laid down a 
general rule of construction that in case of am- 
biguity or doubt, the construction would lean 
in favour of a mortgage & not of a sale. This 
is directly against ex facie import theory of 
presuming the apparent until it is proved to 
be unreal. This has formed the question No. 4 
above & will be no longer a good law. The 
main theme of the decision was that the docu- 
ment was described as a Sarti-Kabala which it 
was conceded at the Bar meant nothing more 
nor les.s than what was popularly known as 
Kantakabala & on reference to this, the learned 
Judge observed: 

“It may be that in a particular case, a docu- 
ment purporting to be a Kantakabala may* 
really be an absolute sale with a condition of 
repurchase, but without anything more the 
description by itself would indicate that the 
transaction between the parties was intended 
to be a loan rather than an absolute sale.” 
Contrary view, expressed in relation to the 
aforesaid features in the deed in S. A, 88/44 
was distinctively dissented from by Panigrahi, 
J but myself, as a concurring party to the de- 
cision, did so qualifiedly dissented from by 
Panigrahi, J., but myself, as a concurring party 
to the decision, did so qualifiedly observing 
that Second Appeal No. 86 of 1944 had been 
correctly decided & that it was always ’ some 
dominating features that determine the real 
character of the transaction. The two theories 
thus expressed rather broadly were, however, 
not decisive as there were two circumstances 
affording dominating features lending support 
to the conclusion arrived at, viz., (i) (to put in 
the language employed by Panigrahi, J.) that 
the registration of the deft, as an absolute pro- 
prietor was to follow the expiry of the period 
fixed for payment, & that the clause relating 
to the warranty of title would come into ope- 
ration. only after such registration as proprietor; 
& (ii) that the document, in question, was by 
way of renewal of a previous transaction evi- 
denced by the document of 1935 couched in 
identical terms & the possession had also been 
with him under the said document &; that not- 
withstanding this the vendees agreed to the 
recital in the said document to the effect that 
the title was with the vendor. 

(20) Now I shall proceed to deal with the 
merits of the Second Appeal placed before us 
for decision in the light of the conclusions 
reached above. 

(2X) The appeal arises in a suit for redemp- 
tion of mortgage by conditional sale executed in 
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favour of the defts. for a consideration of Rs. 
186 said to have been borrowed by the late 
father of pltfs. 1 & 2 & the late father of pltfs. 
3 & 4 from the late husband of deft. 1, on 
25-6-1917. The pltfs’ claim is contested by ‘he 
defts. They contend that the transaction, in 
question, was not a mortgage, but a sale out 8c 
out, with a condition of repurchase, a contract 
of which time was of the essence. On this 
basis, it is claimed that the condition not having 
been fulfilled within the appointed time, the 
right of repurchase has been defeated. The 
defts. further contend that in case the transac- 
tion is held to be a mortgage, the pltfs. will be 
liable to pay, besides the principal advanced, a 
sum of Rs. 57/14 as mutation fee, & Rs. 120 
being the rent paid by them (the defts.) during 
their occupation, as condition precedent to re- 
demption. 

(22) The learned Munsif dismissed the suit 
holding that the document was an out & out 
sale with a condition of repurchase. The learned 
lower appellate Court reversed the decree of 
the learned Munsif holding that the document 
was, in substance & reality, a mortgage. As 
this is of a date prior to T. P. Amendment Act, 
1929, there will be no presumption in favour 
of its character as a mortgage. As observed 
before, the question shall not be approached 
with any leaning to either view. 

(23) In the judgment of the learned lower 
appellate Court, this is a translation of the 
text of the document. Its correctness has not 
been challenged at the Bar. The document can 
be divided into three parts: (i) the first part 
comprises the terms of ostensible sale; (ii) the 
second part contains provision relating to con- 
dition within the meaning of S. 58 (c), T. P. 
Act, & (hi) the last part contains the terms & 
conditions to follow in the eventuality of de- 
fault of the stipulated condition. 

(24) The condition embodied here is not a 
condition of “transfer by the buyer to the 
seller” in default of payment, or, in other words, 
“condition of repurchase”. The condition is ex- 
pressed in the following terms: 

. “ But upon condition, namely, that 

m case we repay the consideration money given 
by you in one instalment, at the end of Magh 
1327 next, you will return to us the aforesaid 

land together with the kabala therefor ” 

This tant amounts to, in the language of the 
section, a condition that on such payment beins 
|made, the sale shaU become void <^i 
‘Madhab Charan Das v, Rajani Mohan’, 64 I C 
583 (Cal) The agreement that the lands & 
the Kabala therefor will be returned is not 
consistent with the hypothesis that the title to 
the lands had absolutely become vested in the 
buyer; &, in such a case, that the seller will 
get h:s property back, it will have to be effected 
only by an act of transfer required under the 
law by the buyer to the seller. Mere return 

other formality will not effectuate 
it* This docuineiit does not bear any resem- 
blance to the document incorporating I he 
^rms of a sale & a covenant for reconveyance. 
Therefore, the well known difficulty of construc- 
tion does not present itself for solution. Even 
if the question of construction would arise it is 
dear from what follows that the transaction 
accords only with a mortgage & not at all with 
\ other condition enumerated in S. 

namely, that in default of 
p yment, the sale shall become absolute, has 


also been embodied in the document. The coh-j 
dition is expressed in the following words: 

, Should we fail to repay the 

consideration money in one instalment within 
the time fixed as above, you shall possess & 
enjoy as before or your sons & heirs shall pos- 
sess & enjoy from generation to generation till 
the sun & the moon endure & after making 
payment of the jama (rent) in the sherista of 
zamindars of the mouza from year to year & 
getting your name duly mutated in their she- 
rista on cancellation of Krushna Padhan’s name 
in respect of the property sold, you yourself 

‘can use the land in any way you like’ " 

These provisions expressing the full & absolute 
character of the proprietary right & enjoyment 
to accrue to the vendee after & only after 
default of repa 3 ment should bear contrast with 
their earlier counterpart. The earlier provisions, 
appropriate to the status anterior to the stipu- 
lated time, are expressed as: 

“ After having counted & received 

the full consideration money in cash, we divest 
ourselves, our heirs & successors of all our 
rights & interests in the property sold & make 
you owner & possessor of our rights & interests, 
but upon the condition *' 

It will be noticed that the terms aforesaid are 
conspicuous by the absence of the foUowing, 
viz., 

“(i) the right t<^ possess & enjoy till the sun 
& the moon last; (ii) the devolution of such 
rights on the sons & heirs of the vendee from 
generation to generation; (iii) the right to 
mutate in the landlords’ sherista on cancella- 
tion of the name of Krushna Padhan (admit- 
tedly the predecessor-in-interest of the sellers) ;i 
(iv) the right to pay rents to the landlords 
from year to year; & particularly (v) the right 
to use the land in any such manner as he or 
his successor likes to do.” 

These are in vit ably the attributes of an abso- 
lute proprietary right. They have been with- 
held from the vendee till after the condition 
fails. The most significant of all the aforesaid 
conchtions is the one that centres round with- 
holding from the vendee the right of using the 
land in any such manner as he desires to do. 
These, according to the Privy Council, are res- 
trictions upon the usufructuary & proprietary 
privileges, &, as such, are decisive of his being 
a mortgagee. With regard to the postpone*, 
ment of the right of mutation, I will refer to 
the decision of the Calcutta IRgh Court in the 
case of ‘AU Sheik v. Imam 35 I C 102 

(Cal), There the vendor’s agreement to have 
the vendee’s name mutated on the execution of 
the deed of Kut-Kabala, & his liability to pay 
arrears of rent arising immediately thereafter 
were held conclusive of the transaction being 
one of sale. In the case of ‘Maung Shwe Min 
V. Mang San Syun’, 22 I C 806 (LB), it was 
found that the buyer did not apply lor muta- 
tion of names in the Revenue Register till two 
years after the transaction. It was considered 
as a compelling circumstance to hold that the 
intention, of the parties was to create a mort- 
gage. The weight of authorities is also in 
favoiu* of this construction. 

(25) It has been strenuously contended by 
Mr. H. Mohapatra, the learned counsel for the 
pltfs., that the words 

**we ^vest ourselves, our heirs & successors 
of all rights & interests in the property sold & 
make you owner & possessor of our rights dt 
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interests. You do become the owners of the 
rights & interests” 

in the first part of the document are them- 
selves sufficient to effect an absolute sale« & the 
further provisions, in the latter part of the 
document, are either mere repetitions or sui- 
plusages. This argument overlooks that, ac- 
cording to the definition, the document must 
be one of ostensible sale, that is, the appear- 
ance of a sale shall be maintained. But the 
contrast between the description of his status 
before time for fulfilment of the conditions 
arrives, & after the time expires is distinc- 
tion to prove that the sale becomes absolute 
only after the stipulated time. In the case of 
*Balkishen Das v, Legge’, their Lordships have 
very expressly pointed out that the appearance 
of a sale having been laboriously maintained 
throughout in the document, it does not affect 
its character as a mortgage in case such an 
intention is clear from its provisions considered 
as a whole. 

(26) Mr. Mohapatra further argues that in 
view of its being stated in the document, in its 

latter part, that " from today we 

or our heirs shall have no right or interest 
whatever in the aforesaid land sold 

it is not permissible to hold that it was not 
intended to convey absolute proprietorship im- 
mediately on execution of the document. The 
words “from today” must, in the context, mean 
“with effect from today”, that is to say, in case 
the condition of repayment is not fulfilled, the 
absolute proprietary right of the buyer shall 
be deemed to have accrued not from the date 
of default but from the date of execution of 
the document. 

(27) For the reason aforesaid, I am definitely 
of opinion that this is a case of mortgage. No 
doubt, there has been long delay in the pltfs* 
coming into Court for enforcement of the 
^uity of redemption. This, it has been argued, 
is a circumstance indicative of subsequent con- 
duct of the vendors consistent with the tran- 
saction being one of sale. This delay, however, 
has been siifflciently explained by the pltfs in 
their evidence that they could not afford to 
come to Court earlier for want of means & 
having learnt that a new law has been enacted 
which would absolve them from making any 
payment whatsoever for redeeming the mort- 
gage, they were encouraged to sue for getting 
back the property. On the other hand, the con- 
duct of the buyer in not getting his name mu- 
tated till long after the transaction indicates the 
contrary. Delay in launching the suit, will not 
mcdce^ the trwsaction a sale which from its 
very inception was a mortgage, whatever other 
equitable considerations might arise therefrom. 
Once a mortgage is always a mortgage. 

(28) I would, therefore, uphold the decree 
passed by the learned lower appellate Court. 
The pltfs., however, must, on account of the 
delay, lose their costs of the suit throughout, 
that is each party should bear his own costs 
throughout. The time, fixed for payment of 
the sum due, according to the decree of the 
learned lower appellate Court, will be extend- 
ed to six months from the date of the decree 
of this Court. 

(29) DAS, J.: This reference arose on ac- 
count of the difference of opinions reflected in 
the judgment of the two cases of this Court 
in S. A. No. 10 of 1945 & S. A. No. 86 of 1944. 
^e divergence of views was with reference to 
fi^aln pomts usually arising in the determina- 


tion of the question whether a document by 
way of conditional sale is a sale or a mortgage. 
The specific points which are the subject matter 
of the reference are the following: (1) Whe- 
ther such a document is to be taken prima facie 
as a mortgage by conditional sale, the burden 
of proof lying on the opposite party to show 
that it represents an out and out sale or whe- 
ther the ex facie import of such a document 
which is that of a sale is to be presumed to be 
true the burden being upon the person asserting 
it to be a mortgage to make it out to be so. (2) 
Whether the insertion of an express provision 
postponing mutation of the name of the vendee 
in the landlord’s sherista till expiry of the sti- 
pulated period is an indication of its being a 
mortgage & not a sale. (3) Whether the inser- 
tion of a penalty clause in such a document for 
the return of the consideration money plur in- 
terest, in case the vendee is dispossessed from 
the lands either through defect of title of the 
vendor, or otherwise, is an indication of its 
being a mortgage & not a sale. 

(30) I have had the advantage of reading 
the judgment of my Lord the Chief Justice in 
this case furnishing answers to the reference. 

(31) As regards question No. 3 above, I agree 
with my Lord in thinking that a covenant for 
refund, on dispossession or disturbance of pos- 
session of the grantee not attributable to 
grantor’s defective title is a fair indication of 
the transaction being a mortgage rather than 
a sale. I agree also that such a covenant in 
case of dispossession due only to grantor’s 
defective title is inconclusive. But it may be 
some indication of its being intended to be a 
sale. 

(32) As regards question No. 2 above, I agree 
that a condition postponing the right to muta- 
tion is an indication of the transaction being a 
mortgage & not a sale. This answer is con- 
fined to transactions relating to classes of pro- 
perty which were at the date of the transaction 
freely transferable, such as occupancy hold- 
ings of raiyats subsequent to Orissa Act VIII 
(8) of 1936. In other cases, the postponement 
of right of mutation is no indication either way, 
because in such cases there was normally no 
right to transfer without the landlord’s consent 
& hence no right of mutation. Accordingly the 
consent of the landlord for mutation was some- 
times to be obtained only at exorbitant price. 
That may itself therefore furnish, in respect of 
such transaction, a good reason for postponing 
mutation. Question No. 1 above formulated is 
the more general & important question that 
has been raised on this reference & that ques- 
tion, in substance, is whether there is any pre- 
sumption arising from the ex facie import of a 
disputed transaction in favour of its being a 
sale or whether on the contrary there is a pre- 
sumption in such cases of the transaction 
being a mortgage when there is a doubt. 

(33) As regards the existence of a presump- 
tion in favour of a transaction of this kind 
being a mortgage, there is, no doubt, the autho- 
rity of Doctor Ghose, the reputed Author of 
Tagore’s Law Lectures on mortgages, in his 
work, Edn. 5, p. 92. He cites two cases in sup- 
port of the proposition — an English case 
‘Longuet v. Scawen’, (1749) 1 Ves Sen 402: 27 
ER 1106 & an American case ‘Trucks v. Lind- 
sey’, 18 Iowa p. 504. This is also in consonance 
with what has been stated in Coote on mort- 
gages, Vol, I, p. 31 citing the same English case 
above quoted. This rule has been adopted by 
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my learned brother Justice Panigrahi on the 
strength of a casual expression of opinion with- 
out discussion in '26 IC 1: A I R (2) 1915 Mad 
656. But I have been able to find no other 
Indian authority for this of the High Courts or 
the Privy Council where this question has been 
raised & decided & none has been brought to 
my notice in the course of the argument. It 
would therefore appear that the only basis for 
this presumption is the case in ‘(1749) 27 ER 
p. 1106. But the facts in that case indicate 
that it was a case which arose in exercise of 
the equity jurisdiction of the English Courts. 
A passage at page 41 of Coote on Mortgages, 
Vol. I also shows that the actual decision in the 
case on the facts thereof is rather out of date. 
It is to be noticed also that it is an old decision 
of the year 1749-50. The importation of prin- 
ciples of equity with regard to such transac- 
tions has been disapproved by the Privy Coun- 
cil as early as in ‘Pattabhiramier’s case*, 13 
MIA 560, & it seems to me that it is not open 
to us now to import any presumption based on 
equitable considerations into such transactions 
excepting in so far as they have been definitely 
embodied into the statutory provisions of the 
T. P. Act. 

(34) On the other hand, the case in ‘Alder- 
son V. White’, (1850) 44 ER 924, decided in 
1850 i.e about a century later than that in 
‘Geerish v. Donaccon’, (1740) 27 E R 706, clear- 
ly lays down the presumption arising from the 
ex facie import of a transaction as being appli- 
cable in such cases & this has been specifi- 
cally followed by the Privy Council in ‘12 All 
387’ & ‘38 All 570’. It appears to me, there- 
fore, that in all cases of doubt, it is this pre- 
sumption of the correctness of the ex facie 
import of the document that must ultimately 
weigh in favour of a disputed transaction other- 
wise ambiguous being a sale rather than a 
mortgage. Some attempt has been made to 
distinguish the above Privy Council cases & 
other cases following them on the ground that 
in those cases the transaction in question was 
to be gathered R’om two separate documents 
& it was urged that the same presumption 
would not apply if the whole transaction was 
to be found in a single document. 1 have exa- 
mined all the cases bearing on the point that 
have been cited at the Bar & it is not neces- 
sary to notice them at length. It is enough to 
say that a close examination of those cases 
does not appear to me to support any such dis- 
tinction on principle. The only relevant mat- 
ter that was adverted to in all such cases was 
whether or not it was a single transaction. If 
the sale & the condition do not form a single 
transaction, no question at all would arise be- 
cause a subsequent & independent condition 
cannot have effect of converting a sale into a 
mortgage. It is only when the sale and the 
condition are found to form one transaction 
that any doubt arises & any question for con- 
struction presents itself. It appears to me to 
make no difference at all for the application of 
the principle laid down by the Privy Council in 
‘12 All 387’ & ‘38 All 570’, that the transaction 
is embodied in one document rather than many. 
I therefore agree with the view expressed by 
my Lord that in cases of ambiguity or doubt 
there is no presumption in favour of such a 
document being a mortgage but that the pre- 
sumption in favour of the ex facie import of the 
Idocument by which the transaction is effec- 
(tuated should arise. The ambiguity or the 


doubt however must in each case, as stated by 
my Lord, be inherent in the provisions of the 
deed & not resolvable by reference to the sur- 
rounding circumstances. 

(35) This answer, however, may require to 
be modified to some extent in respect of tran- 
sactions entered into subsequent to the amend- 
ment of S. 58, T. P. Act, in 1929. That amend- 
ment has provided that no such transaction 
shall be deemed to be a mortgage unless the 
condition is embodied in the document which 
affects or purports to affect the sale. From that 
date therefore whenever the sale & the condi- 
tion are in two separate documents, such a 
transaction must necessarily be taken to be an 
out & out sale with the condition attached, & 
cannot be treated as mortgage. This is irres- 
pective of the question whether the sale & the 
condition constitute inter-dependent or inde- 
pendent transactions. Of course, this amend- 
ment does not imply the contrary, that is to 
say, it has not the effect of legislating that 
wherever the sale & the condition are embo- 
died in one document, it must necessarily be 
taken to be a mortgage. That is still a mat^ 
to be decided— on the determination of the in- 
tention of the parties in the light of the con-» 
tents of the document & the surrounding cir- 
cumstances. But while this may be so, so far as 
the legal aspect is concerned, it is reasonable 
to suppose that after 1929 when parties to a 
conditional sale intend it to be in fact a sale & 
not a mortgage, they are much more likely than 
before to embody the transaction in two sepa- 
rate documents, one for the sale & the^ other 
for the condition. The vendee in such circum- 
stances may be expected not to take the risk 
of the transaction being construed to be a mort- 
gage by agreeing to the condition being incor- 
porated into the same document as the sale. 

I therefore, entirely agree with my Lord the 
Chief Justice in his view that in respect of 
documents executed after the amen^ent in 
1929 containing both a sale & a condition, there 
is a greater likelihood of the transaction embo- 
died in the single document being a mortgage* 
Therefore to that extent the presumption m 
favour of the ex facie import would be weak* 
ened & a presumption would arise in favour <» 
its being a mortgage. 

(36) The question has been debated before 
us that in case of conditional sale deeds which 
contain the first or second conditions in Cl. (c) 

of S. 58, T. P. Act, i.e., a condition, that on | 
default of payment within stipulated time the | 
sale shall become absolute, or that on such | 
payment the sale shall become^ void, (sic.; | 
such distinction between the condition for resale | 
& other two conditions, as has been assumed 
by my Lord the Chief Justice in his ansvrers | 
to the reference in this respect. But that diS" j 
tinction may, for the present, be kept aside in 
considering the question whether S. 58, sub-s- 
(c) is in the nature of a definition, in the sense 
in which it is sought to be used. Having gone 
through a large catena of cases cited at the 
Bar, bearing on the matter, I find that only 
two learned Judges of other High Courts ®e- 
cifically put forward this view & held that a 
sale subject to a condition falling under one or 
other of the three categories specified in S. So. 
sub-s. (c) is ipso facto a mortgage wimom 
any further investigation of the intention of 
parties. They are Justice Sulaiman t*^® 
Allahabad High Court & Justice Sadasiva Aiy» 
of the Madras High Court. Justice SulaimaB 
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gave expression to this view in ‘Raja Mohlndra- 
mansingh v. Maharaj Singh', AIR (10) 1923 
All 48: 'Mathura Kurmi v. Jagdco Singh’, AIR 
(14) 1927 All 321; ‘Man Singh v. Gumaii Singh*, 
AIR (16) 1929 All 619 & ‘Ramclhani Ram v. 
Ram Rikh Singh’, AIR (18) 1931 All 548, but 
the other Judges who were also parties to the 
above decisions do not appear to have gone the 
length to which His Lordship was prepared to 
go. This view of Justice Sulaiman, however, ap- 
pears to have been throughout contested in that 
very Court from 1923 itself.. In ‘Bishambar 
Nath v. Md. Ubaidullah Khan’, AIR (10) 1923 
All 586, a Bench consisting of Ryves & Daniels 
JJ. specifically criticised the view adumbrated in 
‘AIR (10) 1923 All 48’, in the following terms 
at page 587. 

"Dr. Sen in one portion of his very able argu- 
ment on behalf of the appellant took the posi- 
tion that any deed which professes to be a 
sale-deed with a condition allowing the vendor 
to repurchase, came within the definition of a 
mortgage by conditional sale contained in S. 
58 (c), T. P. Act & must be presumed to be such 
unless the surrounding circumstances were 
such as absolutely to exclude the possibility 
of a-' mortgage having been intended. This idea 
is supposed to derive some support from the 
decision in ‘AIR (10) 1923 All 48’. A reference 
to S. 58 (c) is sufficient to show that this is a 

misreading of the law The repetition of the 

terms "payment of the mortgage money", or 
"such payment" in each clause of the definition 
makes it clear that before a document can be 
a mortgage by conditional sale it must first be 
a mortgage, i.e„ the property must be trans- 
ferred as security for a debt. The definition 
of a mortgage is given in Cl. (a) of the section 
& the subsequent clauses are merely particular 
cases of this definition. The neglect to this ob- 
vious fact has in some cases led to serious con- 
fusion. The view suggested by Dr. Sen was 
rejected by a Full Bench of the Madras High 
Court in ‘Muthuvelu Mudaliar v. Vythilinga 
MudaUar’, 42 Mad 407.” 

(37) Later decisions of the Allahabad High 
Court, also do not appear to have followed the 
view of Justice Sulaiman. In ‘AIR (24) 1937 
All 724’, Harries J. referred to the case in ‘AIR 
(14) 1927 All 321’, & pointed out that in that 
case one of the two Judges of the Bench, Jus- 
tice Lindsay, did not appear to agree with the 
view taken by Justice Sulaiman & held that the 
case in 'AIR (14) 1927 All 321’, did not compel 
him to decide that the particular transaction 
in question before him was a mortgage by con- 
ditional sale merely because there was in the 
same document a sale with a covenant for resale 
on payment. His Lordship preferred to follow 
the view of the Bench in ‘AIR (10) 1923 All 
586’, which held that in all such eases the matter 
has to be determined by ascertaining the in- 
tention of the parties as one of construction of 
a docimient with the surrounding circumstances. 
In ‘AIR (26) 1939 All 713’, it was ruled that 
whether a deed is a mortgage by conditional 
sale within the meaning of S. 58 (c), T. P. Act, 
or an out & out sale is a question which falls 
to be determined on a consideration of the terms 
of the deed itself & of the surrounding circum- 
stances. It was pointed out that the amendment 
of S. 58 (c) in 1929 did not provide that if a 
transaction is embodied in one document, it 
must, of necessity, be regarded as a mortgage 
by conditional sale & not as an out & out sale, 
& that therefore the Court is thrown back on 


the principle that the intention of the parties 
to a document must be decided having regarii 
to the terms of the document ^ fnan the sur- 
rounding circumstances. Again in ‘Thakrasingh 
V. Sheonath Singh’, AIR (27) 1940 All 227, the 
case in ‘A IR (10) 1923 All 586’, which expresses 
a view contrary to that taken by Juylice 
Sulaiman was cited in extenso & approved. As 
recently as in ‘Bidha Ram v, Chhidda’, AIR 
(37) 1950 All 430 the proposition was accepted 
that the mere language of such a document doe.s 
not settle the matter <Sc it was in every case 
a question of intention to be gathered from 
the document & the surrounding circumstance.s. 
So far as the Madras High Court is concerned. 
Justice Sadasiva Aiyar specifically put forward 
the same view as that later on propounded by 
Justice Sulaiman, in a case reported in ‘AIR 
(1) 1914 Mad 37’, & again in the referring 
judgment which gave rise to the Full Bench jle- 
cision reported in ‘AIR (6) 1919 Mad 1’. The 
learned Judges in the Full Bench case expressly 
overruled the view taken by Justice Sadasiva 
Aiyar in ‘AIR (1) 1914 Mad 37’, & stated it 
to he bad law. The opposite point of view was 
clearly & succinctly explained by Justice Napier 
in his judgment in ‘Maruthai Goundan v. Das- 
appa Goundan’, AIR (4) 1917 Mad 368 & in 
his referring judgment in ‘A I R (6) 1919 Mad 1’. 
The same view has been taken in Bombay in 
‘Kasturchand Lakhamji v. Jakhia’, AIR (2) 1915 
Bom 229 and in ‘AIR (3) 1916 Bom 215’. In 
the latter case Justice Batchelor explains the 
position very succinctly in the following passage. 

"It seems to me clear that the question, 
whether Ex. 25 effects a mortgage or a sale is 
not to be answered by mere reference to the 
Cl. (c), S. 58, T. P. Act. And if I am not mis- 
taken, to decide the point upon this view is to 
assume what is really in dispute. S. 58 T. P. 
Act, defines what a mortgage is & Cl. (c) of 
the section describes one method of effecting 
a mortgage, viz., the method of mortgage by 
conditional sale, but the words of Cl. (c) are 
to be read not in an isolated manner, but in 
reference to para 1 of the section, & when they 
are so read, it will be manifest that Cl. (c) 
comes into play only when there is a mortgage, 
as that term has been defined." 

The same is the view adopted in ‘Kuppa 
Krishna v. Mhasti Goli Naik’, AIR (18) 1931 
Bom 371. The argument that a sale with a 
covenant to repurchase embodied in one docu- 
ment would be a mortgage by conditional sale 
within the meaning of S. 58 (c) especially where 
it is one document after the 1929 amendment 
has been specifically noticed & negatived. There 
are similar decisions in the Calcutta High 
Court. In ‘Azjzar Rahman v. Rabatannessa’, 
21 IC 19 (Cal), a document of sale with a 
condition of repurchase though embodied in the 
same document was held not necessarily to be 
a mortgage by conditional sale, but that the 
question would depend on the construction of 
the terms of the document taken with the sur- 
rounding circumstances & in the particular 
case on such construction it was held to be not 
a mortgage but a sale out-right. In a very 
recent case of ‘Mahabir Singh v. Bigan Sabun’, 
AIR (36) 1949 Pat 508, Justice Manoharlal 
held the particular document before him as 
being a mortgage on a construction of the 
terms of the document & the circumstances. 
His Lordship did not view it as a matter to be 
Settled by treating S. 58, Sub-s. (c) , as a mere de- 
finition. Justice Mahabir Prasad however was in- 
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dined to think that the transaction fell within 
the definition itself. That the matter is one of 
intention, not of definition was also held in the 
only Privy Council case dealing with this ques- 
tion with reference to a document of a date 
subsequent to the T. P. Act in ‘AIR (11) 1924 
P C 220’. The Privy Council in that case pro- 
ceeded to determine the question not on the 
view that the sale subject to a condition was 
ipso facto a mortgage by conditional sale but 
proceeded to determine the question on a con- 
sideration of the surrounding circumstances. 
That, no doubt, was a case where the sale & 
the condition were in two separate documents. 
But this cannot make any difference on prin- 
ciple since it was definitely found that 'they 
constituted one transaction. In fact in that 
case, though the details of the condition are 
in a separate document, the sale-deed itself ex- 
pressly states that _ the sale was subject to re- 
servation of conditions embodied in another 
document. The Privy Council refers to this re- 
servation as only one of the relevant circum- 
stances to reinforce the view they were inclined 
to take on a consideration of the rest of the 
document & other circumstances. At any rate, 
the settled view of all the High Courts except- 
ing for some isolated views to the contrary 
in a few cases, is to the effect that questions re- 
lating to transactions covered by S. 53, Sub-s. 
(c) T. P. Act are to be treated not merely as 
a matter falling under a definition but as a 
matter of intention to be gathered from the 
language & the surrounding circumstances. In 
‘AIR (6) 1919 Mad 1’, Chief Justice Wallis de- 
livering the judgment in a Full Bench went so 
far as to say: 

“It is in my opinion, 'not open to us’ to 
answer the question referred to us in the 
affirmative consistently with the decisions in 
the Privy Council” 

& refers to a number of Privy Council decisions 
& concludes that all these decisions lay down 
that transactions of this kind are to take effect 
according to their tenor, unless it appears from 
the terms of the instrument or the surround- 
mg circumstances, excluding oral evidence of 
intention ad (sic) inadmissible, that the inten- 
tion was to effect a mortgage. 

The very question which was answered in 
the negative in that Full Bench reference was, 
whether where in one & the same transaction 
land is sold absolutely but with a right of re- 
purchase to be exercised before a certain date, 
the transaction necessarily becomes by virtue 
of S. 58 T. P. Act, a mortgage by conditional 
sale, whatever the intention of the parties 
might have been. , 

(38) It appears to be, therefore, that the 
weight of authority is absolutely clear against 
treating S. 58, Sub-s. (c) as a mere definition 
clause & as excluding investigation of inten- 
tion to be gathered from the terms of the docu- 
ment & the surrounding circumstances. Indeed 
I would venture to say that even treating it as 
a definition, the result is the same. If Cl, (c) 
of S. 58 is a definition of a mortgage by condi- 
tional sale, it is essential for that definition 
that the sale indicated by the transaction should 
be made out to be an ‘ostensible’ sale, that is, 
that it is a cloak for what in fact is a mort- 
gage. To say that a document which ex facie 
lu ‘ostensible’ sale in the sense that 

the form is a cloak & not a reality is with great 


respect begging the question & in the words of 
Justice Batchelor in ‘AIR (3) 1916 Bom 215 
is “to assume what has to be proved”. It ap- 
pears to me, therefore, quite clear that the lan- 
guage of S. 58, Cl. (c) cannot be treated as 
mere definition dispensing with an independent 
consideration of the intention of the parties to 
be gathered on a comprehensive view of the 
terms of the transaction & of the surrounding 
circumstances. 

(39) It is true that most of the cases that 
have been noticed above & particularly the 
Privy Council case in 'AIR (11) 1924 PC 226, 
are cases where the condition was a condition 
of repurchase & not any of the other two con- 
ditions specified in S. 58, Sub-s. (c). But the 
discussion in all the cases where the matter 
has been specifically adverted to is perfectly 
general & is applicable to the entire Sub-s. (c) 
of S. 58 & is not restricted to any particular 
portion thereof & as already stated in some of 
the cases conditions (1) & (2) in S. 58 (c) are 
referred to as condition of resale. Nor can I 
see any reason for the distinction sought to be 
made between the effect of one kind of condi- 
tion & another with regard to its constituting 
a mortgage by conditional sale when incorpo- 
rated with a transaction of sale. In the course 
of the arguments at the hearing of this refer- 
ence, it was suggested that there is a difference 
on principle. It was said that in a transaction 
which was by way of a sale subject to a con- 
dition of repurchase, there was a completed 
sale by Itself with a personal covenant for re- 
sale attaching thereto & that it may, therefore, 
in fact, be either a mortgage or an out & out 
sale, but that where the transaction is a sale 
with a condition that on repayment of the 
price within a stipulated period the sale must 
become void or where the transaction is a sale 
with a stipulation that in default of repayment 
within a stipulated period the sale must be- 
come absolute, there is by the very terms of the 
transaction a deduction from the quality of the 
sale itself & that therefore it ceases to be a 
sale having regard to the definition of a tran- 
saction of sale in S. 54, T. P. Act. With great 

respect, I am unable to appreciate the sug- 

gested distinction. “Sale” is defined as “a 
transfer of ownership in exchange for a price’*. 

A sale which becomes defeasible on the hap- 
pening of a condition or a sale which becomes 
absolute on the happening of a condition is as 
much a sale as a sale subject to a covenant 
for repurchase. In each one of these 
cases it is the full ownership as distinguished | 

from the mere interest therein (as for instance, j 

in the case of a mortgage or lease) that is | 
transferred. What is required to constitute a 
sale is not the absolute or unconditional trans- | 
fer of ownership but only the transfer of ‘full’ 
ownership. I am aware of no principle which 
enables one to think that the fact of a sale being 
subject to any of the three conditions specified 
in S. 58, Sub-s. (c) detracts from the concept of 
full ‘‘ownership” whose transfer is required to 
constitute a sale under S. 54, T. P. Act. 

(40) Apart however from any consideration- , 
of the question based on the notions of a sale or | 
a mortgage there is abundant authority for say- f 
ing that even in a case where the condition in a 
transaction was not a condition for repurchase j 
the question has to be determined on a consi- 
deration of the intention to be gathered from :• 
the document & the surrounding circumstances. : 
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(41) In *12 All 387’, the condition was that 
on i»ayment within a stipulated period the ven- 
dees will ‘cancel’ the sale. There was no speci- 
fic stipulation to ‘retransfer’. The principle of 
ex facie import was applied & the transaction 
was held to be a sale & not a mortgage. The 
condition was no doubt in a separate document 
•executed on the same day, but it was held to 
•GonsiUtute along with the sale a single transac- 
tion. In *Situl Purshad v. Luchmi Purshad’, 10 
Cel 30, there were two documents executed at 
the same time, one a mokurari patta in ac- 
quittance of a pre-existing debt & at the same 
Ume an ekrarnama with the stipulation that if 
the grantor or his heirs (sic,) the amount of 
the original debt without interest the patta 
should be ‘returned’, the grantor having no 
•daim to mesne profits during the possession of 
the mokuraridar (See page 35 of the report). 
There was no stipulation for a re-conveyance 
or a regrant of the mokorari patta. It was 
held by the Privy Council that having regard 
to the terms of the instruments & the circum- 
stances relating thereto, the transaction was 
not a contract of mortgage but was evidence 
of a sale in acquittance of a debt. In ‘Kinuram 
Mandal v. Nityechunder’, 6 C L J 208, the stipu- 
lation was “on your giving me back the sum 
of Ks, 375/- within seven years, I shall return 
the holding”. There was no stipulation for re- 
conveyance. It was held on construction that it 
was an out & out sale. In ‘AIR (4) 1917 Cal 
56o*, a kot-kabala was construed on its terms 
& other circumstances to be a sale. Similarly 
in *21 I C p. 19 (Cal)’, there was a stipulation 
in the same document that if the transferor can 
pay the consideration money within one year 
the transferee shall be bound to release the pro- 
perty. It was held on a construction that it was 
a s^e. In ‘Altapali Khan v. Uzirali Khan’, 
AIR (20) 1933 Cal 381, (there was?) an ex 
facie sale with the stipulation in the same docu- 
ment that “if the said principal amount & equal 
amount of profit be paid to you within the 
X)eriod of 8 years then you shall return back the 
said lands with the kabala. Under these terms, 
I execute this absolute sale-deed.” It was held 
on a construction of the terms that it was an 
out & out sale & not a mortgage. An argu- 
ment was raised” in the case to the effect that 
since there was no express stipulation for con- 
veyance, the actual condition to which the 
transaction was subject imported a mortgage. 
But this was negatived relying on ‘Ayyavayyar 
V. Rahimansa’, 14 Mad 170. 

(42) In ‘14 Mad 170’, an ex facie sale with a 
stipulation that if the amount be repaid in 
cash on 27-5-1875, the vendee shall put the 
vendor in possession & return the sale deed & 
that in default the sale deed shall become per- 
manent, was held as a matter of construction 


to be a sale & not a mortgage. It was ex- 
pressly ruled therein that the absence of a 
•dause for reconveyance was not material. In 
*AIR (28) 1941 Oudh 582’, there was an ex 
fade sale with a stipulation in the same docu- 
ment that after expiry of 9 years & during the 
10th year if the vendor paid the entire consi- 
deration, the sale deed would become null & 
void that otherwise it would take absolute 
dfect as a sale deed. It was held as a matter 
of construction of the document & on consi- 
deration of the circumstances that it was a 
sale. The ?proposition that such a transaction 
a mortgage by virtue of the definition on 

annotation to that effect in 
Mukfierii’s T. P, Act citing *AIR (24) 1937 

- 1951 Oril^MS & 49 


Ail 724’. as authority therefor (sic.), was ex- 
pressly an ex facie sale with the following 
recital : 

“The sale has become absolute 8c Itnul, The 
contracting parties have no right to cancel the 
sale 8c to demand restitution of the considera- 
tion money. The vendor has no right to any 
share in the property.” 

But it contained a further stipulation whereby 
the vendee gave a right to the vendor to take 
back the property if within the period of 10 
years they should pay the amount. The above 
stipulations taken together meant that the 
vendee had no right to cancel the sale 8c call 
for the payment of money at any time, but that 
the vendor had the right to pay within 10 
years & cancel the sale. There was no express 
stipulation for reconveyance. The transaction 
on a consideration of all the circumstances was 
said to be an out-right sale. In ‘Ahmed Hus- 
sain V. Azhar AH’, AIR (31) 1944 Oudh 305, 
there was an ex facie sale with a clause in 
the same document which gave a light to the 
executant to take back the sold property from 
the vendee within five years after paying in 
the month of October in a lump sum the entire 
consideration money plus some other incidental 
items with a further stipulation that if the 
said money was not so paid within the time 
fixed & if the executant did not take back the 
property the deed shall be deemed to be abso- 
lute & the right of the executant shall be extin- 
gui.shed. The Court went into the evidence of 
intention & held that the document was a sale 
& not a mortgage. In most of the above cases 
the sale & the condition were embodied in a 
single document & in some of these case'^ the 
conditions which merely stipulated for cancella- 
tion of the sale on payment of money or for 
return of the deed on payment of money have 

been merely referred to “as a condition of re- 
purchase” treating them to be such though not 
in terms so. There are a number of other cases 
of the various High Courts where the transac- 
tion or the document contained stipulations of 
the nature specified in S. 58, Sub-s. (c), condi- 
tions (1) & (2) but the question at issue was 
determined as one of the construction & inten- 
tion & not of definition & the particular tran- 
saction in question was held to be a mortgage. 
To notice all the cases in detail will unneces- 
sarily lengthen this judgment. It is sufficient 
to say that my attention has been drawn to no 
decided case wherein a transaction by way of 
an ex facie sale which contains also a stipu- 
lation, rendering the sale absolute in default 
of payment or avoiding the sale on payment, 
has been ipso facto held to be a mortgage with- 
out any consideration of the intention to be 
gathered from the other terms of the document 
& of the surrounding circumstances. 

(431 My answer on this part of the case 
would be that in the cases of all transactions 
subsequent to the amendment of 1929 by way 
of a conditional sale incorporated in a single 
document, there may arise a presumption in 
favour of its being a mortgage, but that in the 
case of transactions prior to 1929 whether by 
means of one document or more than one docu- 
ment, constituting a single transaction, there 
is no such presumption but that on the other | 
hand there is a presumption in favour of the 
ex fade import of the document as a sale. 

(44) Before closing I would like to add a 
word of caution. We have dealt, in this case, 
with only a few out of the variety of circum- 
stances or stipulations, arising in cases of this 
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kind. But the judgment is not to be under- 
stood as laying down that the particular pre- 
sumptions or stipulations that we have dealt 
with, are of over-riding importance, when there 
are other stipulations &. circumstances to en- 
able a Court to come to a fair & reasonable 
conclusion. The one &_the only crucial crite- 
rion in all such cases is the intention of the 
parties. That intention is to be judged from 
a full consideration of the contents of the docu- 
ment & the surrounding circumstances. Every 
other rule that has been laid down in the de- 
cided cases are (sic.) only aids to such con- 
sideration. Even the rulings regarding the pre- 
sumptions arising in such cases are not to be 
treated as in the category of rules relating to 
onus of proof. Rules relating to onus of proof 
enable the Court to say that a person who has 
not discharged the burden of proof on a par- 
ticular issue must fall on that issue. But the 
presumptions dealt with as regards construc- 
tion of documents of this kind are only aids to 
such constructions. The Court may use all avail- 
able material including the presumptions, but 
must arrive at a definite conclusion whether in 
its view the transaction in question is a mort- 
gage or a sale. It cannot merely absolve itself 
of its function of construction by saying that 
a particular party must fail because he has not 
discharged the onus. 

(45) I would also add that the delay in seek- 
ing redemption is a circumstance which must 
call for scrutiny in such cases. Unexplained 
delay must receive its due weight as one of the 
relevant circumstances, by way of conduct 
where such conduct is admissible — See ‘Alder- 
son V. White’ & ‘38 All 570’. 

(46) On the merits of the appeal before us, 
I am not prepared to differ from the decision 
of my Lord the Chief Justice that the suit docu- 
ment is a mortgage & not a sale, though at 
first inclined the other way on account of the 
long delay. 

(47) Apart from the ex facie import of the 
idocument, there are no outstanding circum- 
stances showing it to be a sale. There is no 
clear & positive evidence that the consideration 
was substantially fair & adequate as price. The 
finding of the trial Court in this behalf is rather 
negative & halting. The styling of the docu- 
ment as Sharti Bikray a Kabala is, if any, a 
weak aid to the construction. There was un- 
doubtedly very considerable delay of about 24 
years in the pltf. coming forward with this 
claim for redemption & that may be indicative 
of the consciousness of the parties about the 
absence of the right of redemption & it is this 
that has caused hesitation in my mind. But 
there are terms in the document which seem 
to indicate that the document was meant to be 
a mortgage. There is the provision for paying 
back the money with interest on disturbance of 
possession — not necessarily due to defect in 
vendor’s title. There is the fact that though 
the vendee could have obtained mutation, even 
on the terms of the document, in 1920 under 
S. 31, Orissa Tenancy Act, he did not choose 
to assert his position as a vendor & obtain muta- 
tion till 1927. What however is the significant 
& turning factor in this case is, as stated by 
my Lord, the marked difference in the opera- 
tive words of conveyance of ownership used in 
the earlier portion & later portion of the docu- 
ment implying thereby that in the conscious- 
ness of the parties there was detraction from 
fuU ownership prior to' the stipulated time. For 
the above reasons I agree with the order pro- 
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posed by my Lord, as regards the disposal of 
the appeal on its merits. 

(48) NARASIMHAM J.: I respectfully agree 
with my Lord the Chief Justice regarding the 
answers to the four questions, referred for deci- 
sion to the Full Bench. I also agree with the 
order which he intends passing in Second Ap- 
peal No. 162 of 1946. My learned brother 
Justice Das also agrees with my Lord the Chief 
Justice regarding the said answers & the order 
proposed to be passed in S, A. No. 162 of 1946. 
It is thus clear that there is complete unanimity 
on all the points that have arisen for decision 
before this Full Bench. 

(49) My Lord the Chief Justice &: my learn- 
ed brother Justice Das have however differed 
in respect of the construction of conditions 1 & 
2 of Cl. (c) of S. 58, T. P. Act. My Lord has 
taken the view that if a document contains 
either the first or the second of the said condi- 
tions the transaction evidenced by the docu- 
ment must conclusively be held to be one of 
mortgage by conditional sale & not a out & 
out sale. My learned brother Justice Das how- 
ever seems to think that such a document exe- 
cuted after 1929 may raise a presumption in 
favour of a mortgage but that to ascertain its 
true nature the intention of the parties wo^d 
be found out. Both of them have however re- 
cognised that this point does not directly arise 
for decision in this reference. I would there- 
fore reserve my opinion on that question. 

£).H. Appeal dismissed. 
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Radhi Bewa and another. Appellants v. Bhagwan 
Sahu and others; Respondents. 

Second Appeal No. 97 of 1946, D/- 9-2-1951. 

f (a) Interpretation of Statutes — Construction 
harmonising with subject and object of enactment 
— Preference to. 

The words of a statute, when there is c dotAt 
about their meaning, are to be u^erstood in tw 
sense in which they best harmonise with the 
ject of the enactment and the object which tne 
Legislature has in view. Their meaning is fonM 
not so much in a strictly grammaticaX or etymwr 
gical propriety of language, nor even in its pofwwr . 
use, as in the subject or in the occasion on wtuen 
they are used, and the object to be attained. 

(paro «> I 

Anno: Civil P. C, Pre. N. 7, j 

(b) Interpretation of Statutes — Remedial Acts — | 
Beneficiat construction. 

‘Per Narasimham, 3: Even where the usual J 
ing of the language falls short of the whole | 
of the Legislature a more extended meaning ww i 
be attributed to the tuords of a remedial Ac^ v 
they are fairly susceptible of it. The ■ 

must not, of course, be strained to include CflS» j 
plainly omitted from the natural meaning of tn* ' 
ajords. (Pflfflv . 

‘Per Das, J.: Even in the case of a ’“f”***^ > 
statute it is the language of the statute that 
govern and there is no warrant for any conso^ 
fion which cannot reasonably be deduced ; 

fair construction of the Act. (Para vr i 

Anno: A. M. mt. of Statutes, N. 2. ^ 

(c) /nferprefafion of Statutes — Statute is J 

speaking. /If '' 


R.vdhi Bewa v, Bh.\gwan Sahu (SB) 
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Per JVorasim/iflm, j,: H is a ivcll-know 7 i rule of 
statute (irafti7ig that a itofufe is to be regarded as 
tUtoavs speafcinff. {Par a 6‘> 

‘Per Das, J,: T?ie Rule that a statute is to be 
regarded as aheays speaking does not weaw f/ia£ 
the statute is to be coiistruect os operatiue I'e- 
/ereiice to t/ie past as much as with reference to 
the present and the future: it otiiy jneans that, 
with reference to any particiUar case that falls 
ivithin the scope of the wording of the statute, the 
statute must be futeen to be speaking with re/ere /ice 
thereto — and it is not to be regarded as a rule of 
guidance as to the retrospective or prospective 
operation of the statute. {Para 38) 

Anno: C. P/C. Pre. N, 7. 

(ci) JF/inctw Women’s Right to Property Act {1937), 
Preamble — Act ivhether remedial. 

The Act, as its Preamble shows, is a remedial Act 
seeking to remove or to ?nitigate what the Leyis- 
tature presumably repardect as a mischief; ana as 
such It ought to receive oeneficial interpretation. 
AJ.R. {29) 1941 F. C. 72, Rel. on. (Paras 4, 43, 59) 

(e) Hindu Women’s Right to Property Act {1937), 
S$. 3, 4 — Applicaoility of S. 3 (2) to widmo whose 
husbaiid has died be/ore the Act. 

{‘Per Narasimham, J., and Ray, C. J.; Das, J., dis- 
senting): Taking into consideration the rule of 
drafting regarding the use of the tense and mood 
and the implications arising out of the language 
used in Suh-sectio7is il) and (2) of Section 3 read 
with Section 4 of the Act it seems clear that there 
is nothing in Sub-section (2) of Section 3 to limit 
its application to the widow of a Hindu who dies 
after the coinmencement of the Act. Even on a 
fair construction of S. 3 (2), there is no indication 
barring its application to the widows of those 
Hvidus who have died be/ore the commencement 
of the Act and hence there is no reason as to why 
the benefit of Suh-section (2) should be denied to 
persons who became widows prior to the commence- 
ment of the Act, so long as the interest which their 
husbands had in the joint family property at the 
time of their death has not vested in any other in- 
dividual. Such a construction is, strictly speaking, 
not giving a retrospective effect to the Act; it is 
applying the Act prospectively though a part of the 
requisites for its action is drawn from the time an- 
tecedent to its passing. {1848) 116 E R Sll, Ref. 

{Paras 6, 8, 15) 

'Das’, J: The meaning of the relevant provisions 
of the Act is clear and does not admit of the sug-* 
gested benevolent construction. Sub-sections (2) 
and (3) of S. 3 show that the ividov/s interest ac- 
crues by devolution at the moment of husband’s 
death and such devolution adversely affects the 
Tights of each coparcener vested in him from the 
moment of his birth, defined ajid determined with 
reference to fixed Hindu Law Rules and may also 
have the effect of adversely affecting past trans- 
actions. The widow, tohile introduced as a sharer 
of the family property, is not made a statutory 
grantee, but a statutory heir, of the coparcenary 
interest therein of her husband. It is therefore im- 
possible to extend the benefit of the Act to a pre- 
Act widUno except by gimng the Act retrospective 
operation. 

The principle of prospective operation of rights 
/ounded partly on past events is inapplicable to the 
case in view of tfte nature of the interest created 
in favour of the widow by the Act. {Para 45) 

Anno; H. W. R. P. Act, s. 3, N. 1. 

(/) Hindu Women’s Right to Property Act (1937), 
S., 3 (2) “ 'Dies’ — WAcffter refers to past. 

^ '*NaraHinJtam, j.: The tense and the mood of the 
nerb used in th^ Act are such whenever the 
Aid i$ taken up for consideration it should appear 
i<M itithe Act is then speofcinp. Therefore merely 


because the verb ‘dies’ in S. 3 (2) is in the present 
tense it is not correct to say that the Act rcjcrs to 
the present and to the future and not to the past, 
as such construction loould overlook the well-known 
rule that a statute is to be iegarded as aiways 
speakmg. {1848) 116 E R 811; {1889) 58 L J P C 
158 and A 1 R <37) 1950 Mad 321, Rel. on, {Para 6) 

‘Per Das. J.‘: it is not enough that the word 
‘dies’ may be capable of being construed as appli- 
cable to the case of death pnor to the Act. Every 
other requirement flowing jrom the warding of the 
Sub-sections must also be equally applicable to 
such a case and 7iotliing wfiic/i is not in it can be 
imported into it. One cannot shut his eyes to tne 
inescapable implication of the Act that the right 
accrues by devolution at the moment of husband s 
death and no other. iPara 26) 

Anno ; H. W. R. P. Act, S. 3, N, 1. 

(f 7 ) Hmdu Women’s Rig Jit to Property Act {1937), 
S. 3 {12) — ‘When’ — Whether indicates time 
>actor — Words and Phrases. 

•Per Narasimham, J.': It is true that the word 
‘when’ may sometimes be indicative of the time 
factor, but in S. 3 (2) it has been used as indicatmg 
a condition and not the time factor and has the 
same meaning as ‘where’ to convey the meaning’ 
in cases in which.’ {Para 6) 

‘Per Ray, C. J.’: The loord ‘when’ in Sub-section 
(2) cannot force the construction of future death. 
If it were so, the words ‘at the time of his death' 
would be wholly super/iuons. The word therifore 
means “if or in the event of’’ and does not refer 
to the ‘time’ when the Hindu dies. {Para 50) 

Anno: H, W. R. P. Act, S. 3, N, 1. 

ih) Hindu Wometi's Right to Property Act {1937), 
Ss. 3 (2), 4 — Applicability of S. 4 to Hindus refer- 
red in S. 3 (2). 

‘Per Narasimham, J.‘: As the word “intestate” is 
inappropriate in Sub-section (2) of S. 3, and is de- 
liberately omitted from that Sub-section but is re- 
tained in S. 4, it necessarily foUoios that S. 4, can- 
not apply to the Hindus referred to S. 3 (2). 

{Para 9) 

‘Per Ray, C. J‘: Section 4 is an exception to 
Section 2 and, in that sense, does not limit the 
operatioii of Sub-section (2) of Section 3 to cases of 
women widowed subsequent to the Act. {Para 50) 

Anno. H. W. R. P. S. 3, N. 1. 

(i) Hindu Women’s Right to Property Act (1937). 
Ss. 3 (2>, 2 — S, 2 does not limit S. 3 (2). 

(‘Per Narasimham, J., and Ray, C. J.; Das, j., 
contra’) : An amending Act ex hypothesi will be 
contrary to the existing law which it purports to 
amend and must prevail notwithstanding any pro- 
vision to the contrary in the then existing law. 
Seetkm 3 of the Act which purports to amend the 
existing Hindu Law is a self-contained provision 
and Sub-sections (1) and (2) of that section pre- 
vail over the rule of Hindu Law by their own force. 
Section 2 is, therefore, apparentty inserted by way 
of abundant caution. Where custom is saved, there 
is express provision to that effect in Sub-section (4) 
of Section 3. The word ‘intestate’ in S. 2 cannot 
therefore limit tlie giving of full effect to Sub-s. (2) 
of S. 3. (Para 21) 

Anno ; H. W. R. P. Act. S. 3. N. 1. 

(j) Hindu Women's Right to Property Act (2937), 

S. 3 (2) — App/icabiiify — Nature of Widow’s in- 
terest — Hindu dying before 1937 — Section ap- 
plies. 

(‘Narasimham, J., and Ray, C.J., Das, J., contra’) 
— The quantum of interest which the widow gets is 
not fixed with reference to what her husband had 
at the time of his death. The quantum is liabie to 
fluctuation until partition and hewce there is no 
legal impossibility in opplyinp Section 3 (2) to the 
case of a widow whose husband died prior to the 
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Act, when joint Jamiiy property continues intact 
ajLcr the passing oj the Act. If there was any 
valid alienation by the manager of the family or 
by a coparcener in States like Madras where such 
alienations arc recognised as valid to the extent of 
his interest, the (juantum of interest available to 
the widow at the time of partition would have to 
be worked out as if her husband were alive till the 
date of partition while at the same time preserving 
vested rights which had accrued to persons before 
commencement of the Act. A.I.R. (.32) 194S Mad. 
21, Rcl on. (Para 12) 

•Per Das, J.': Under S. 3 (2), the Hindu Widow 
gets her interest from her husband by 
devolution,’ By the ’devolution’ of the in- 
terest on her she mtercepts the right of survivor- 
ship thereto of the other coparceners, including the 
direct lineal male descendants of the husband him- 
self. She has the right, under Sub-section (3), to 
obtain separation of her interest by claimi?ig a 
partition. Her interest is a present interest capable 
of enjoyment, as such, even without division, arid 
is not dependent upon her enforcing partition. She 
can therefore question alienations made or parti- 
tions effected, bchmd her back after the right 
accrues to her. The interest which she gets from 
her husbaucl, in her hands being the Iwiited in- 
tcresi of a Hindu woyneii's estate, is subject to 
alie7iation and devolution m the same way. It 
follows that while her interest is an interest in the 
joimt family property, it is not a coparcenary in- 
terest — it is only an ex-coparceriary interest. 07i 
her death, her iJiterest in the joint family property, 
or the share therein which she may take on sepa- 
ration, does 7iot, ‘prbna facie/ revert back to the 
jomt family or coparce?iary as such, but goes to 
the heirs of her husband as the fresh stock of des-* 
cent. ‘Case Lam Ref.’ (Para 20) 

So far as can be gathered with reference to the 
icording of Sub-section (2) and (3) of S. 3 of the 
Act, the interest taken by the post-Act Widow is 
merely a/i interest in the joint family property and 
acerumg at the very moment of her husband’s 
death. There is absolutely no reason for thinking 
that the position is different in respect of the pre- 
Act widow, in case the Act applies to her. (Para 21) 

Anno: H. W. R. P. Act. S. 3. N. 1. 

</c) Hbidu Women's Right to Property Act (1939), 
S. 3 (2) — Application of, to widows Of Hindus 
dying before Act — Whether affects any vested 
rights of coparceners — Retrospective operation of 
Act — Rule as to — Interpretation of Statutes. 

(Per Narasimham, J., and Ray, C.J.; Das J., 
contra’) : No statute should be construed retrospec- 
tively so as to affect vested rights unless such a 
construction can be justified either by express words 
or by necessary implication. 

By applying the Act to a widow whose husband 
died prior to 1937 the effect may undoubtedly be 
to reduce the quantum of interest which the other 
coparceners might have obtained, had they parti- 
tioned the property at the time of the death of the 
husband. But as they had no vested right to that 
quantum at that time it cannot be said that that 
right teas adversely affected by such a co7istruction. 
Unless it is a well-defined right there can be no 
questio7i of its being either adversely affected or 
Impaired. 

Moreover, by admitting the widows of deceased 
coparceyiers also to some interest in the property 
the Act may be said to have deprived the coparce- 
ners of their exclusive privilege of limiting the in- 
terest to males alone. But a mere deprivation of 
privilege cannot be a ground for not giving limited 
retrospective effect to a statute when the words 
are capable of such construction. 1896 A. C. 240 
■Re/. (Para 13) 
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‘Per Das, j:: The argument that the death of 
the widow’s husband does not result in vestiTig his 
viterest in the other coparceners or the introduction 
of widow as a sharer on her husband’s death does 
7iot adversely affect any vested interest of copar- 
ceners, lays too much stress on the unpr^ictable 
nature of a coparcener’s arithmetical share on 
partiti07i. But that is not the sole criterixm of a 
coparcener’s interest. His is a vested interest, it 
is 710 doubt fluctuatmg in one sense. But the fluc- 
tuation is not erratic. The interest while it cannot 
be ?7ieasured in terms of any arithmetical share 
before partition is still definite and definable in 
ierins of the class of the membership of the joint 
fa77iily corporation. It is therefore well-nigh im- 
possible to say that the introduction of the widow 
as a co-sharer does not adversely affect the copar- 
ce^icr’s vested right. (Paras 29, 31) 

Anno; H. W. R. P. Act, S. 3, N. 1. 

(/) Hindu Women’s Right to Property Act (1937), 
Ss. 4, 2 — Object of enacting S. 4. 

‘Per Ray, C.J/: The only explanation why 
Sectio7i 4 was enacted notioithstanding S. 2, is that 
Section 2 ?na7ces the Act aj^licable to cases of 
deaths of Hindus occurring either before or after 
the Act, and Section 4 empJiasises the same by ex- 
cepting, from the ge7ieral rule of applie^Uitp pres- 
cribed in Section 2, the cases specified therein, 
najnely, the cases where a Hindu l&xoes separate 
exclusive propei’ties of his own which he could ha'oe 
disposed by valid testamentary disposition, but had 
failed to do so, a7id which would desceiid on his 
death to his heirs as distinguished from survivors, 
by rules of inheritance, the Act having introdu^ 
some 7 iew heirs into the pre-existing list of heirs 
under Hindu Law, as it then stood. (Para 48) 

S. K. Ray and M. Mohanty, for Appellants; A. B. 
Ray, B. K. Pal; S. C. PoXit and M. S. Mohanty. for 
Respondents. 
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NARASIMHAM, J ; This reference to the special 
Bench was necessitated in consequence of a diiier- 
ence of opinion between my lord the Chief Justice 
and my learned brother Justice Das who first heard 
the appeal as a Division Bench. 

(2) The essential facts have been fully set out 
in the judgment of my learned brother Justice 
Das and it is unnecessary to repeat them at length. 
Appellant Radhi Bewa (who was defendant No. 2 
in the original suit) is the widow of one Bairagi 
who died sometime in 1932 or 1934. Respondent 
Bhagawan (plaintiff no. 1) is the own brother of 
Bairagi and respondents Brundaban and Hx’udanand 
(plaintiffs 2 and 3) are the sons of another brother 
of Bhagawan and Bairagi named Natha who is 
dead. There was another brother of Bhagawan 
named Bharat who died leaving a widow named 
Keluni (defendant no. 1) and a daughter (defen- 
dant no 3.) They were also parties to the litigation 
in the early stages and it appears that they even- 
tually compromised with the plaintiffs. The whole 
case proceeded on the assumption that the Mitak- 
shara coparcenary which originally consisted of 
Bhagawan and his three brothers Natha, Bharat 
and Bairagi remained in tact even after the death 
of Natha. Bharat and Bairagi and that at present 
the surviving coparceners are Bhagawan on the 
one hand and Natha's two sons Brundaban and 
Hrudanand on the other. They, therefore, claimed 
the suit property (which are agricultural lands) as 
the surviving members of the coparcenary and 
urged that appellant Radhi Bewa who is the 
widow of a deceased coparcener whose death took 
place prior to 1937 was entitled only to maintenance. 
Radhi Bewa’s main contention however was that 
though she became a widow prior to 1937 there was 
nothing In the provisions of the Hindu Women’s 
Rights to Property Act, 1937 to disentitle her from 
claiming an interest in the property of her deceased 
husband under Sub-section (2) of Section 3 of that 
Act in view of the fact that the coparcenary has 
yet been disrupted. She, therefore, claimed the 
share of her deceased husband. My lord the Chief 
Justice took the view that though the Hindu 
WomMi'S Rights to Property Act, 1937 (Act XVIII 
bf 1937) as amended by the amending Act of 1938 
(Act XI Of 1938) was not retrospective In the broad 
in which it Is ordinarily imderstood yet there 
'^vtiS^othlng In that Act to prevent the widow of 
^debeasc^ coparcener who died prior to 1937 leav- 
‘an- interest fn the joint family from claiming 


that Interest when that interest had not vested 
in any person either by partition among.st the 
coparceners or othei’wise. 

l3) The Hindu Women's Rights to Property Act. 
1937 (hereinafter referred to as the Act) as amend- 
ed by the Act of 1938 was held by the Federal 
Court in Hindu Women’s Rights to Property Act, 
1937, In the matter of A, I. R. (28) 1941 F. C 72, 
to be inapplicable to agricultural lands. Thereupon 
the Orissa Legi.slaturc passed an Act in 1944 
(Orissa Act V of 1944), extending the Act to agri- 
culture lands in Onssa and giving retrospective 
effect to the same. Before the Division Bench it 
was contended, relying on the word ‘always’ in 
Section 2 of the Orissa Act, that the Orissa Act 
had unlimited retrospective effect. But this con- 
tention was rightly given up by ivlr, Mohan ty on 
behalf of the appellants at the time of arguing the 
appeal. The retrospectivity of the Orissa Act ex- 
tends to the date of the commencement of the 
Central Act of 1937. It is, therefore, unnecessary 
to discuss the true meaning of the expression 
■always’ occurring in the Orissa Act which has been 
dealt with at some length in the judgments of the 
learned Judges who constituted the Division Bench. 
The sole question for consideration by the Special 
Bench is whether the benefits of Sub-section (2) 
of Section 3 of the Act are available to a Hindu 
woman who became a widow prior to the passing 
of the Act but whose husband’s interest in the 
joint family property had not vested in any other 
person either by partition of the joint family pro- 
perty or by valid alienation. A decision of this 
question depends on a construction of Section 3 (2) 
ot the Act along with other provisions of the Act 
such as Section.s 2. 4 and o. Though the Act is 
L. small one consisting of five sections its construc- 
tion is by no means easy and as pointed out in 
Mayne’s Hindu Law, 11th Edition, at page 701, the 
Act even after the amendment of 1938 “remains 
defective and obscure in some respects.” The 
difficulties in construing that Act have also been 
fuily discussed at pages 4 to 10 of the report of 
the Hindu Law Committee, 1941. I must, there- 
fore, confess to a feeling of diffidence in approach- 
ing the subject especially when my lord the Chief 
justice and my learned brother Justice Das for 
both of whom I have the greatest respect have 
taken two divergent views. 

(4) Before discussing the relevant provisions of 
the Act I may reiterate some well-known rules of 
statutory constnjction which bear repetition. 

"The v/ords of a statute, when there is a doubt 
about their meaning, are to be understood in the 
sense in which they best harmonise with the sub- 
ject of the enactment and the object which the 
Legislature has in view. Their meaning is found 
not so much in a strictly grammatical or etymolo- 
gical propriety of language, nor even in its popular! 
use, as in the subject or in the occasion on which 
they are used, and the object to be attained.” 
(Maxwell, 9th edition, page 55). 

To these rules must be added the special rules 
of beneficial construction which are applicable to 
remedial Acts. 

“Even where the usual meaning of the language 
falls short of the whole object of the Legislature, 
a more extended meaning may be attributed to 
the words if they are fairly susceptible of it. The 
constmetion must not, of course, be strained to 
include cases plainly omitted from the natural 
meaning of the words,” ('ibid’, page 71.) 

At the Bar it was faintly contended that the Act 
was not a remedial one. This argument ap- 
parently overlooks the following observations of 
the Chief Justice of India in A. I. R. (28) 1941 
P. C. 72 at p. 76; 

‘’The underlying purpose of the Act is plainly 
stated in its Preamble : "Whereas it is expedient 
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to amend the Hindu Law to give better rights to 
women in respect of property.” It is, therefore, a 
remedial Act seeking to remove or to mitigate 
what the Legislature presumably regarded as a 
mischief; and as such it ought to receive a bene- 
liciai interpretation.” 

The Chief Justice of India relied on the following 
passage in 'Gover’s case’; In re. Coal Gas Co., 
(18751 1 Ch. D. 182: 

■'Tne Act must be construed so as to give the 
most complete remedy which the phraseology will 
permit.” 

i5> I may now Quote Sections 2 to 5 of the Act. 

“Section 2. Notwithstanding any rule of Hindu 
law or custom to the contrary, the provisions of 
Section 3 shall apply where a Hindu dies intestate. 

"Section 3 (1). When a Hindu governed by the 
Dayabhaga School of Hindu law dies intestate 
leaving any property, and when a Hindu governed 
by anj' other school of Hindu law or by customary 
law dies intestate leaving separate property, his 
widow, or if there is more than one widow all 
his widows together shall, subject to the provisions 
of Sub-section (3) be entitled in respect of pro- 
perty in respect of which he dies intestate to the 
same share as a son 

Provided that the widow of a predeceased son 
shall inherit in like manner as a son if there is 
no son surviving of such predeceased son, and 
shall inherit in like manner as a son’s son if there 
is surviving a son or son's son of such predeceased 
son; 

Provided further that the same provision shall 
apply 'mutatis mutandis’ to the widow of a pre- 
deceased son of a predeceased son. 

(2) When a Hinau governed by any school of 
Hindu law other than the Dayabhaga school or 
by customary law dies having at the time or his 
death an interest in a Hindu joint family pro- 
perty, his widow shall, subject to the provisions 
ot Sub-section (3), have in the property the 
same interest as he himself had. 

(3) Any interest devolving on a Hindu widow 
under the provisions of this section shall be the 
limited interest known as a Hindu Women’s Estate, 
provided, however, that she shall have the same 
right of claiming partition as a male owner. 

(4) The provisions of this section shall not apply 
to an estate w'hich by a customary or other rule 
of succession or by the terms of the grant appli- 
cable thereto descends to a single heir or to any 
property to which the Indian Succession Act, 1925, 
applies. 

“Section 4. Nothing in this Act shall apply to 
the property of any Hindu dying intestate before 
the commencement of this Act, 

Section 5. For the purposes of this Act, a person 
shall be deemed to die intestate in respect of all 
property of which he has not made a testamentary 
disposition which is capable of taking effect." 

The original Act of 1937 did not contain Section 
5 and in Sub-section (2) of Section 3 of tliat Act 
the word ‘intestate’ was found after the word ‘dies. 
By the amending Act of 1938, the word ‘intestate* 
was omitted from Subjection (2) of Section 3 as 
‘inept’ and Section 5 was newly inserted so as to 
give the expression ‘die intestate’ an extended 
meaning. 

t6) Reading Sub-section (2) of Section 3 as it 
now stands it will be noticed that there is nothing 
in it to indicate that the death of the person refer- 
red to therein must have taken place prior to the 
commencement of the Act. All that it says is 
that when a Hindu governed by a particular school 
of Hindu law dies having at the time of his death 
®’’^.i*iterest in a Hindu Joint family property, his 
widow shall, subject to the provisions of Sub- 
sec won (3), have in the property the same interest 
» he himself had. The date of widowhood is not 


referred to at all. It was, however, contended that 
the expressions ‘dies’ and ‘at the time of his death’ 
indicate that the Legislature was thinking of 
deaths which might take place after the com- 
mencement of the Act. Inis argument, however, 
overlooks the well-known rule of statutory drafting. 

“A statute is to be regarded as always speaking” 
(‘Halsbury’ Vol. 31, 2nd Edition, page 572.) 

The tense and the mood of the verb used in the; 
Act are such that whenever the Act is taken up 
for consideration it should appear as if the Act is 
then speakingL Therefore merely because the 
verb ‘dies' is in the present tense it is not correct 
to say that the Act refers to the present and to 
the future and not to the past. Moreover, the sub- 
junctive mood has been used in a conditional sense 
and the word ‘when’ is not used as indicating time 
factor but as indicating a condition. It is true 
that the word ‘when’ may sometimes be indicative 
of the time factor but here it appears to have the 
same meaning as ‘where.’ Thus in Section 2, the 
words used are 


“The provisions of Section 3 shall apply where 
a Hindu dies intestate.” 

Thus ‘when’ and ‘where’ have been used indiscri- 
minately in the Act to convey the meaning ‘in 
cases in which' (see Sir A. Alison’s Legislative 
Drafting and Forms, 4th Edition, p. 117.) I would 
paraphrase Sub-section (2) as follows; 

“In cases in which a Hindu governed by any 
school of Hindu law other than the Dayabhaga 
school or by customary law leaves an interest in 
a Hindu joint family property at the time of his 
death, his widow shall, subject to the provisions 
of Sub-section (3) have in the property the same 
interest as he himself had." 

The words ‘at the time of his death* have been 
specially insested to restrict the application of 
this Sub-section to the interest which he then 
leaves in the Hindu joint family property what- 
ever might have been his interest prior to his 
death and they have nothing to do with the pros- 
pective or retrospective application of the Act. 
The most decisive argument in favour of the view 
that the word ‘dies’ does not necessarily indicate 
prospectivity is found in Section 4 of the Act it- 
self, That section expressly says that nothing in 
the Act shall apply to the property of any Hindu 
dying intestate before the commencement of the 
Act. It, therefore, expressly bars giving retros- 
pective effect to the property of a Hindu dying in- 
testate before the commencement of J;he Act* 
The word ‘dies’ occurs in Sub-section (1) of Section 
3 which deals with the separate property of a 
Mitak.shara Hindu or the property of a Dayabhaga 
Hindu dying intestate. If the expression ‘dies' 
in Sub-section (2) is itself sufficient to bar retros- 
pective operation, by parity of reasoning the same 
expression in Sub-section (1) of Section 3 should 
be a bar to retrospective construction and there 
would have been absolutely no need for the Legis- 
lature to insert a new section like Section 4. It 
was, however, urged that Section 4 might have 
been inserted by way of abundant caution and that 
it should not afiect the reasonable inference aris- 
ing from the tense of the verb ‘dies.’ I am, how- 
ever, unable to accept the view that a section like 
Section 4 which expressly bars retrospective effect 
in certain cases can be said to have been inserted 
by way of abundant caution. It seems to have 
been inserted mainly because the Legislature ful^ 
realised that if Section 3 (1) stood by itself it 
might be reasonably construed as retrospective to 
a limited extent and with a view to remove aU 
possibility of such a construction it found it necea*.'^ 
sary to provide a new statutory section. Thus* 
taking into consideration the rule of drafting r&r 
gardlng the use of the tense mid mood and th0 
implications arising out of the language used hi 
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t Sub-Sections (1) and U) of Section 3 read with 
Section 4 of tlie Act it seems clear that there 
IS noting In Sub-section (2) of Section 3 to limit 
U<s application to the widow of a Hindu who died 
after the commencement of the Act. 

17) There is ample authority for such a construc- 
tion. As pointed out by my lord the Chief Justice 
the Privy Council while construing the words ‘dying 
intestate* occurring in the Hindu Law of Inheri- 
tance (Amending Act of 1929) pointed out that 
tho^ words do not necessarily connote the future 
tense but that they are descriptive of the status 
of the deceased and have no reference and were 
not intended to have any reference to the time 
of the death of a Hindu male. Similarly in ‘The 
Queen v. St. Mary Whitechapel’, (1848) 116 E R 
811, the following provisions of Section 2 of Stat. 
9 & 10 Viet. c. 66 came up for consideration. 

“No woman residing in any parish with her 
husband at the time of his death shall be removed 


The argument that the word ‘residing’ in that 
section though connected with the words 'shall be 
removed’ is not meant to confine the enactment 
to future residence but that it ^ a descriptive 
word having the effect of adjective and referable 
to any time was accepted by Lord Denman, C. J., 
who held that though the Act was prospective 
in its operation as it? related to future removals 
only there was nothing to prevent a construction 
by which ‘a part of the requisites for its action 
is drawn from time antecedent to its passing." 

In ‘The Queou v. Birwistle', (1889) 58 L J M C 158, 
the decision turned on the construction of the 
following extract from Section 1 of 49 & 50 of Viet, 


c, 52 . 

' “Prom and after the passing of this Act it shall 
be lawful for any married woman, who shall have 
been deserted by her husband to summon aer 
husband before any two Justices, etc. etc.” 

The question for consideration was that section 
would apply to desertions which took place rior 
to the commencement of the Act also. Lord Cole- 
ridge, C. J,, answered this question in the affinna- 


tive saying: 

“Scores of Acts are retrospective, and may with- 
out express words be taken to be retrospective, 
since they are passed to supply a cure to an exist- 
ing evil. This Act was intended to afford married 
women a remedy for desertion, and desertion may 

have commenced before the Act 

The recent judgment of Viswantha Sastri, J., in 
‘Lakshmi Ammal v. Narayanaswami’, A I R (37) 
1950 Mad 321, while construing the words “if he 
marries again’’ in Clause (4) of Section 2 of the 
Hindu Married Women’s Right to Separate Re- 
sidence and Maintenance Act, 1946 is also very 
instructive. The learned Judge held that the 
said expression is not limited to second rnarriages 
which might take place after the coming to 
force of the Act but would apply to such marriaps 
which took place prior to the passing of the Ac,. 



and the words were 

■ “Merely descriptive of the position of the hus- 
band as a twice married man at the date when the 
wife’s claim for separate maintenance is made 

under the Act 

(8) It is unnecessary to cite other authorities. 
iGven on a fair construction of Sub-section (2) of 
section 3 itj cannot be said that there is any 
indication therein barring its application to the 
[Widows of those Hindus who died before the con^ 
mencement of the Act. When there is no such 
indication there seems to be no reason as to why 
the benefit of that Sub-section should be denied 
to..«thoee. classes of persons who became widows 
prtor 19. t^^ commencement of the Act unless such 
la^fifmstruction is inconsistent with the other pro- 
wifiigyMi ' Ahft . Ant or oflends against other well- 


known canons of the statutory construction. Such 
a construction is strictly speaking not giving re- 
trospective effect to the statute as ordinarily under- 
stood but to quote the words of Lord Denman, C. J., 
(1848) 116 E R 811, to apply the Act prospectively 
though 

'a part of the requisites for its action is drawni 
from time antecedent to its passing.’ 

(9) It v/as contended that Section 4 read with 
Section 5 left no room for doubt that the whole 
of Section 3 including Sub-section (2) could not 
apply to the property of a Hindu who died before 
the commencemeni: of the Act. It will be noticed 
that Section 4 refers to the property of a Hindu 
dying intestate. Sub-section (1) of Section 3 ex- 
pressly refers to the property of such a Hindu and 
that Sub-section has therefore clearly no retros- 
pective operation. But Sub-section (2) does not 
refer either to ‘property’ or to a Hindu who ‘dies 
intestate.’ It refers only to the ‘interest’ of a 
Hindu in the joint family. The word ‘intestate’ 
which was originally inserted in that Sub-section 
was deliberately omitted by the Legislature in 
1938 as ‘inept.’ That is to say, the Legislature 
considered that it will not be appropriate to say 
that a Hindu governed by the Mitakshara who 
has an interest in the joint family property can 
be said to ‘die intestate' in respect of that interest 
because he has no right to make a testamentary 
disposition. If. therefore, it will not be good 
English to say that such a Hindu died 'intestate' 
how can it be said that Section 4 applies to him. 
also? In other words, if the word 'intestate' is in- 
appropriate in Sub-section (2) of Section 3 aud 
is deliberately omitted from that Sub-section but 
retained in Section 4 it necessarily follows that 
Section 4 cannot apply to those Hindus referred 
to in Sub-section (2) of Section 3. Moreover, id 
ordinary language when a person is said to die 
intestate’ the reference is to a person who having 
the capacity to make a will either omits to exe- 
cute any will at all or executes a will which is 
found to be invalid due to other causes. It will, 
therefore, be not good English to say that a ‘minor 
died intestate’ or else that a ‘congenital idiot died 
intestate’ because neither of them has the capa- 
city to make a wijl. The position of a coparcener 
in an undivided Hindu family is of a similar type 
in respect of his interest in the joint family pro- 
perty and Section 4 cannot be applicable to him 
in respect of that interest. 

(10) It was, however, contended that even though 
in terms Section 4 may not be applicable to a 
coparcener of an undivided Hindu joint family, b/ 
virtue of the extended definition given in Section 
5 it became so applicable. It was urged that the 
words in Section 5 ‘he has not made a testament- 
ary disposition which is capable of taking effect’ 
would also include those cases where an undivided 
Mitakshara Hindu does not make any will at all 
or makes a will which on account of his incapacity 
is incapable of taking effect. I would have been 
inclined to accept this argument but for the deli- 
berate omission of the word ‘intestate’ from sub- 
section (2) of section 3 by the Legislature in 1938. 
If intestacy and the interest of a Mitakshara 
Hindu joint family property are incongruous in 
one sub-section of the Act they must be incongru- 
ous in all other sections of the Act because it is 
a well-known rule of statutory construction that 
words and phrases should be given the same 
meaning throughout the Act, unless there is any 
repugnancy in the context. Section 5 should there- 
fore be construed to refer to those cases where a 
person having the capacity to make a will exe- 
cutes a will which due to other reasons such as 
failure to comply with the formalities or contra- 
vention of the law of transfer of property is ren- 
dered Invalid in whole or in part in respect of a 
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portion of the property. The necessity for insert- 
ing section 5 was obvious. Ordinarily, the word 
‘intestate' would mean intestacy in fact; that is 
to say, the fact that no will was executed by a 
person capable of executing a will. But legal in- 
testacy goes further and includes those cases where 
a will though executed in fact is declared to be 
invalid in whoie or in part. If section 5 were not 
there ihen diificulties might have arisen in con- 
struing section 4 in those cases where there is 
intestacy in law though not in fact and it was to 
remove this difficulty that section 5 was inserted 
adopting the language of section 30 of the Indian 
Succession Act. If section 5 were meant to in- 
clude those c^es of persons who had no capacity 
to make a will at all the necessity for omitting 
the word ‘intestate’ from section 3(2) would not 
have arisen. 

(11) One important argument against this con- 
struction is that it may lead to the anomalous 
result of section 2 being not applicable to sub- 
section (2) of section 3. This argument appears 
to have weighed very much with my learned bro- 
ther Justice Das, Section 2 undoubtedly refers to 
a Hindu who dies intestate and it says that the 
devolution of property as described in section 3 
shall apply to the proi>erty of such a Hindu ‘not- 
wthstanding any loile of Hindu law or custom 
to the contrary’. It is argued that unless ihi.s 
controlling section 2 is made applicable to sub- 
section (2) of section 3 difficulties of construction 
would arise when there is a conflict between section 
3(2) on the one hand and any provision of Hindu Law 
or custom to the contrary on the other. There 
are two answers to this argument. The first one 

Srinivasa Iyengar in his 10th 
edition of Mayne’s Hindu Law at page 716 and 
reiterated in the llth edition of the same book 
at page 704. There, it has been pointed out that: 
as intestacy cannot by any legal possibility be 
a condition for the operation of sub-section (2) 
to section 3 the words ‘dies intestate’ in section 2 

must be treated as a surplusage having no mean- 
ing. 

An(rther re^on which I venture to put forward 
IS tmat section 2 was inserted by way of abundant 
caution and the full operation of sub-section *2) 
of ^ction 3 is not in any way affected even if 
section 2 be completely omitted. The Act pur- 
ports to be an amendment to the Hindu law. It 
IS well-known that Hindu law consists not only 
of sacred texts but includes customary law which 
modifies those texts and the judicial decisions in- 
terpreting those texts and recognisirig such cus- 
tom. When an Act therefore purports to be an 
amendment to the existing Hindu law it must, 
to the extent to which it can be reasonably con- 
strued, prevail over any existing provision of Hindu 
law or custom to the contrary. An amending Act 
ei^h^othesi will be contrary to the existing law 
which it purports to amend and must prevail 
rwtw^nstanding any provision to the contrary in 
the then existing law. Section 3 is a self-contain- 
ed provision and sub-sections (1) and (2) of that 
section would prevail by their own force and iec- 
tion 2 was apparently inserted by way of abund- 
ant caution. Where custom is saved, there is ex- 
press provision to that effect in sub-section (4) 
of section 3. The word ‘intestate’ in section 2 
cannot therefore limit the giving full effect to 
Isub-section (2) of section 3. 

(12) Another reason which also appears to have 
weighed very much with my learned brother Justice 
pas will be clear from the following quotation of 
his Judgment. 

‘‘The quantum of the interest which a widow 
hf same as what the husband had during 

^ and therefore does not fluctuate with 

reierence to any further changes in the constitu- 
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tion of the family. It is also clear that that lo* 
terest is measured by what it was when the * us*, 
band died, since the interest is referred to in siU>- 
section (3) as ‘devolving’ on her from her 
and in sub-section (2) as being the same which he 
had when he died.” 

From this pi emise he infers that the commence- 
ment and the quantum of the widow’s interest 
have reference to the point of time when her 
husband died and that it is almost impossible to 
fit in the case of a widow whose husband died 
prior to the Act, into the framework of section 3 
(2). I am however unable to find any clear autho- 
rity to support the view that the quantum of in-i 
terest which the widow gets is fixed with referaioel 
what her husband had at the time of his deathl 
and does not fluctuate. This question is certainly 
not free from difficulty as pointed out in the llth 
edition of Mayne’s Hindu Law at pages 710l 7H 
where the learned editor has observed: 

The anomaly of a widow holding a woman’s 
estate in the undivided property of her husbaiid 
must necessarily be dealt with as a special case^ 
the interest she takes may well be a fluctuating 
interest till there is a partition.” 

To a similar effect are the following obsenratioQS 
at page 334 of the same book. 

"While she cannot be in strict sense a coparce- 
ner with the other members, her position will be- 
analogous to that of a member of an undinded. 
family under the Dayabhaga Law with this po^ 
sible difference that, as she is only to have the 
‘same interest' as her husband himself had, the 
share to which she will be entitled at a partition 
may be liable to the same fluctuation caused by 
changes in the family as if she occupied the place 
of her husband or as the share of any member of 
an -undivided Mitakshara famUy.” 

The Madras High Court has also taken the 
view in ‘Chinniah Chettiar v, Sivagami Achi’, ILR 
(1945) Mad 402. Therefore, even in respect of post-- 
1937 deaths it has been held that the quantum of 
interest of a Hindu widow is liable to fluctuatioii> 
until partition. There seems to be thus no legal 
impossibility in applying section 3(2) to the case 
of a xsidow whose husband died prior to the Act, 
when joint family property continues intact after 
the passing of the Act. If there was any vidid 
alienation by the manager of the family or by a 
coparcener in States like Madras where such all" 
enations are recognised as valid to the extent of 
his interest, the quantum of interest available to 
the widow at the time of partition would have 
to be worked out as if her husband were alive till 
the date of partition while at the same time pre- 
serving vested rights which had accrued to po^ 
sons before the commencement of the Act. 

(13) It is true that no statute should be coih| 
strued retrospectively so as to affect vested rights I 
unless such a construction can be justified eitherl 
by express words or by necessary implication. BQt| 
the question is what are the vested rights that 
are adversely affected by the construction suggest- 
ed in this judgment. It has been strenuously coaif- 
tended that the rights of the other coparcenett 
in the joint family property are- adversely affected. 

It is unnecessary to elaborate at length the vartoaa 
rights of an individual coparcener in a Hindu joint 
family until partition. I would content myself 
with quoting the following observations of thfr 
Privy Council in ‘Ananta Bhikappa v. Shankar 
Ramchandra’, 70 Ind App 232 at p: 239: 

“As Appovier’s case made clear, the fraettan' 
which is at any time employed to describe 
quantum of interest' of a male member of 
family ‘does not represent his rights while 
family is joint’, but the share which he would 
if a partition were then to be made. His intenaw 
is never static hut increases- bv survivorsliip alf 
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die and lessens as others enter the family 
as by bli^th or adoption." 

A coparcener has undoubtedly an interest In the 
joint family. But the quantum of his interest at 
any particular time being indeterminate and In- 
choate tiil actual partition it cannot be said that 
he has any right — much less a vested right — 
to sucli a quantum of interest. By applying the 
Act to widows whose husbands died prior to 1937 
the effect may undoubtedly be to reduce the quan- 
tum of interest which the other coparceners might 
have obtained, had they partitioned the property 
at the time of the deaths of those husbands. But 
as they had no vested right to that quantum at 
that time it cannot be said that right was ‘adver- 
sely’ affected by such a construction. Unless it 
is a well defined right there can be no question 
of its being either adversely affected or impaii'ed. 
The mle against reti'ospective construction (even 
in a limited sense) has been thus explained in Hals- 
bury, Vol. 31, 2nd edition, page 516. 

“The rule, therefore, strictly stated applies to 
rights which are at the moment of enactment mat- 
ters of active assertion, and not to rights which may 
thereafter be the subject of litigation". 

How can it be said that the quantum of interest 
of a coparcener in the coparcenaiy property is a 
matter of active assertion until partition? The 
learned Counsel for the respondent however con- 
tended that the other rights of the coparcener in 
the joint family property such as his right of joint 
possession and enjoyment etc, fully described in 
section 235 at page of MuUa’s Hindu Law, 10th 
edition are also adversely affected. I am how- 
ever unable to understood how any right of a co- 
parcener except the quantum of his interest is 
adversely affected when the widow of a deceased 
coparcener is held to have her husband’s interest 
in the property. She is not a stranger but also 
a member of the joint family and as such is al- 
ways entitled to maintenance like coparceners 
themselves. By giving her the same interest in 
the property which her husband had the joint 
possession and enjoyment of the property by the 
other coparceners is not in any way adversely affect- 
ed. The Karta continues to manage the property 
as before and the other coparceners’ right to claim 
partition at any time is not affected at all. The 
coparceners had the privilege {if I may use that ex- 
pression) of admitting male issues of coparceners 
alone to an interest in the coparcenary property. 
|The Act by admitting the widows of deceased co- 
parceners also to some interest in the property 
may be said to have deprived the coparceners of 
that exclusive privilege of limiting the interest to 
males alone. But a mere deprivation of privilege 
cannot be a ground for not giving limited retros- 
pective effect to a statute when the words are 
capable of such construction. In ‘Reynolds v. 
Attorney General for Nova Scotia’ 1896 A C 240, 
it was held that a mere privilege was not a vested 
light so as to prevent a court from giving retros- 
pective effect to a statute. 

(14) The judgment of the Federal Court in 
TTmayal Achi v. Lakshmi Achi’, A. I. R. (32) 1945 
F. C. 25 has been cited at the Bar and emphasis 
has been laid on the following observations of 
Varadachariar J. at page 33. 

"But that Is due to the circumstances that her 

husband died before the passing of the Act 

..The possibility of such varying consequenoes 
cannot be allowed to control the natural and rea- 
sonable interpretation of the Act. It is prlma facie 

prospective " 

The use of the word ‘prima facie’ by Varadachariar 
J.‘^ina]£es<i it absolutely clear that there is no deci- 
sibn;* by thA Federal Court of this question. This 
P0fi9^t^as sc not specifically taken up and moreover 
ca^ilt could not be taken up because the 
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entire property had vested in a .sole coparcener 
before thu commencement of the Act of 1937 , 

(15) To conclude: the Act being a remedial Act 
there seems no justification for not giving hill 
effect to the words of sub-section (2) of section 3 
.so as to embrace within its .scope persons wiio 
became widows not only after the commencement 
of the Act but also those persons who became 
widow's before the commencement of the Act so 
long as the interest which their husbands had in, 
the joint family property at the time of their 
death had not vested in any individual. The tense 
and mood used by the draftsman in sub-section 
(2) of section 3 are not at all decisive on the ques- 
tion of prospective construction but m'c consistent! 
with the alternative construction also. If section 
4 be made applicable to sub-section (2) of section 
3 there would certainly be a definite bar to giving 
such a limited retrospective construction to section 
3(2) but by deliberately omitting the word ‘in- 
testate’ from sub-section (2) of section 3 and re- 
taining it in section 4 the legislature obviously 
indicated that section 4 shoula not in any way 
control sub-section (2) of section 3. Any such 
construction which would affect vested rights of 
any person may be open to other objections based 
on \veil-known canons of construction. But so 
long as such vested rights are not affected there 
seems no justification for depriving one class of 
widows from the benefits which, the Act intended 
to confer on them. 

(16) I would therefore, with great respect, agree 
with the view taken by my Lord the Chief Justice. 

1 17 ) JAGANNADHADAS, J, : We have heard 
elaborate arguments on his reference and I have 
had the ad,'antage of considering carefully the 
judgment of my Lord the Chief Justice in the 
Division Bench and all the arguments in support 
of it from the Bar and the Bench and also of 
reading with close attention the judgment prepared 
by my learned bi'other Justice Narasimham. But 
after giving the matter my best and anxious con- 
sideration I regret, with great respect, my dis- 
agreement with their views and I feel unable to 
come to any different conclusion than that which 
I had reached when. I heard the matter as a mem- 
ber of the Division Bench, I am indeed bound to 
say that I feel reinforced in the view that I have 
already expressed. 

(18) In view of the importance of the matter 
and out of respect for the views of my learned 
brothers and out of regard for the strenuous argu- 
ments advanced at the Bar, I am obliged to deal 
with the question involved, at some length, even 
at the possible risk of repetition of portions of 
my previous judgment. 

(19) Under Section 3, sub-section (2) of Central 
Act XVIII of 1937, as amended by Central Act XI 
of 1938, the widow of a coparcener who dies leav- 
ing an interest in joint family property gets his 
interest therein. The question for decision is whe- 
ther this applies equally to a widow whose hus- 
band died prior to the passing of the Act, as it 
does indisputably to the case of a widow whose 
husband died after the passing of the Act. It Is 
common ground that the Act is not to be con- 
strued as retrospective in operation. But it is 
argued that it is possible to give prospective ope- 
ration to it, also in its application to a widow 
whose husband died before the commencement of 
the Act. This depends upon a construction of 
the relevant provisions of the Act itself and upon 
the question whether, so construed, it does or does 
not adversely affect any vested rights which liad 
accrued prior to the commencement of the Act. The 
feasibility of such a construction depends, largely, 
on the nature of the interest given to such a widow 
and the time of the accrual of that interest, gene- 
rally, under the Act. 
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(‘iO) The relevant provisions are sub-sections (2) 
Hnd (3) 01 section 3 oi the Act. These provisions 
iidve come in lor consideration before the various 
MicTi Courts dunng the tliirteen years for which 
tilt? Act has by nov/ been in force. It is now well 
^seUleci chat tlie Act has not the effect of introduc- 
ing liie widow as a coparcener into the joint family 
aioni; Witn the otner coparceners, that the widow 
geii au- interest of her husband by succession as 
ins licir and not by survivorshiiJ, but that no dis- 
ruption of the coparcenary is effected thereby, 
tiiai me widow holds her interest in the property 
not as the interest of a tenant-in-common with 
the coparceners, but as an interest in joint family 
proper:;;, subject to all the normal and well under- 
siood incidents rela'hng to ownership of joint 
family property, viz., its liability to common mana- 
gement by the family manager, its liability for 
family debts, family expenses, and so forth. These 
propo.sitions are clearly laid down in A. I. R, (28) 
1941 F.C. *72 at p. 74 Col. (2), 'Siveshwar Prasad 
Nara in Singh V. Harnarammar, AIR (32) 1945 Pat 
U6: ‘Sardambal v. Subbarama Ayyar', A I R (29) 1942 
Mad -12; ‘Kallian Rai V. Kashinath’, AIR (30) 1943 
All 183; ‘Jadaobai v. Purnmal', AIR (31) 1944 Nag 
243; ’Vinod Sagar v. Vishnubhai’, AIR (34) 1947 
Lah 388: and Radha Ammal v. Commr, of 
I. T., Madras’, 1950-1 Mad L Jour 399 and ‘Seetha- 
mma v. Veerana Chetty’, ILR (1950) Mad 1076. 
They emerge from the wording of the sub-sections 
above referred to. The widow gets “the same interest 
in the joint family property which the husband 
had", but the interest which devolves on her is 
"the limited interest known as the Hindu Woman’s 
{estate”. She gets her interest from her husband 
jby "devolution”. By the “devolution” of the in- 
terest on her she intercepts the right of sumvor- 
ship thereto of the other coparceners, including 
the direct lineal male descendants of the husband 
himself. She has the right, under sub-s. (3) to 
obtain separation of her interest by claiming a 
ipartition. Her interest is a present interest cap- 
:able of enjoyment, as such, even without division, 
and is not dependent upon her enforcing partition. 
Her interest is, in this respect, unlike that of the 
mother under the pre-existing law who was entitled 
to a share only on partition, but who had no right 
to compel partition and whose right to get a share 
depended on partition. See ‘PratapmuU v. Dhan- 
abati Bibi’, AIR (23) 1936 P. 0. 20. She can 
therefore question alienations made or partitions 
effected behind her back after the right accrues 
to her. The interest which she gets from her 
husband, in her hands being the limited interest 
of a Hindu Woman’s estate, is subject to aliena- 
tion and devolution in the same way. It follows 
that while her interest is an interest in the joint 
family property, it is not a coparcenary interest — 
it i.s only an ex-coparcenary interest. On her death, 
her interest in the joint family property, or the 
share therein which she may take on separation, 
does not prima facie, revert back to the joint 
family or coparcenary as such, but goes to the heirs 
(of her husband as the fresh stock of des- 
cent. These positions are clearly deducible from 
the wording of the sub-sections and are substantial- 
ly supported by the decisions cited above, besides 
being in complete accord with the closely reasoned 
views expressed by my Lord the Chief Justice in 
‘Kunja Sahu v. Bhagaban Mohanty’, 1. L. R. 
(1949) 1 Cut. 483, with most of which Justice 
Panigrahi has agreed. 

(21) For the purpose of the present discussion, 
it is of importance to consider at what point of time 
the right accrues to the widow under' the Act. Having 
regard to the wording of the sub-sections above 
referred to, there can be no reasonable doubt that 
the right accrues at the very moment of the hus- 
‘band’s death. This is indisputably so with refer- 


ence to the case of a widow whose husband dies 
after the commencement of the Act, (and is quite 
independent of the correctness or otherwise of 
che suggested construction — which I shall pre- 
sently refer to — of the word “when” occurring at 
the beginning of sub-section (2) of section 3 as 
indicative oniy of the conditions for the accrual 
of the right). The only tv/o possible alternatives,* 
on principle for the commencement of the ac- 
crual of the right in the case of such a post-Act 
widow — if I may use the expression — are either 
her husband’s death itself or the actual partition 
between the remaining coparceners. But, as has 
been pointed out already, there is nothing in the 
Act indicating that the rights of the widow, are 
to arise only on, or remain in abeyance until, parti- 
tion. The right accrues therefore at the moment 
the sole condition for the birth of the right is 
fulfilled, viz., the death of the husband, having 
at the time an interest in joint family property. 
This is also clearly brought out by the use of the 
words and phrases “when”, “at the time of his 
death” and “the same interest as he himself had" 
in su’o-section (2), and the word “devolving” in 
sub-section (3). So far therefore as can be gather-, 
ed with reference to the wording of subnsections 
(2) and (3) of section 3 of the Act, the interest 
taken by the post-Act widow is, merely an interest 
in the joint family property, and accruing at the 
vei 7 moment of her husband’s death. There is 
absolutely no reason for thinking that the posi- 
tion is different in respect of the pre-Act widow., 
in case the Act applies to her. 

(22) In my previous judgment, as a member of 
the Division Bench, I stated . as follows ; 

“It is reasonably clear that the commencement 
and quantum of the widow’s interest has referencie 
to a point of time when her husband died and it 
would also appear that her rights are in respect 
of the family property as it stood at the time when 
her husband died. If this is the correct view of 
the amplitude, quantum, and commencement of 
the widow’s interest, it appears to me to be almost 
impossible to fit in the case of a widow, whose 
husband died, prior to the Act, into the framework 
of Section 3, sub-section (2)”. 

(23) It has been argued before us, on this re- 
ference, that this assumption is erroneous. My 
attention has been drawn to a passage in Mayne's 
Hindu Law, 11th Edition, p. 710 and to a decision 
reported in I L R (1945) Mad 402 to the effect 
that the interest which the widow takes by devolu- 
tion from her husband is the same fluctuating* 
interest as that of her husband. For the purposes 
of the present discussnon, it may not be nejeessary 
to express any final opinion as to whether those 
views are cori'ect. But I must point out that the 
core of the reasoning indicated in the above quotar 
tion from my previous judgment is that the widow’s 
interest accrues right at the very moment of her 
husband’s death, — quite independently of the 
question whether or not the interest is fluctuating 
— and that, therefore, the case of a widow whose 
husband died prior to the Act but whose rights 
came into operation after the commencement of 
the Act, is incompatible with the wording of the 
sub-sections quoted above. To counter the argu- 
ment that the wording in these sub-sections in- 
dicate also the time-factor relating to accrual of 
the right of the widow, my learned brother Justice 
Narasimham has construed the word “when” as 
meaning “if" and has pointed out the use of 
“where” in section 2 of the Act as meaning “if • 
He has also attempted a paraphrase of subrsec- 
tion (2) of Section 3 In order to support his pouit 

'of view. But it appears to me, with great resp«ti 
that the very use of the word “where” in a diffe- 
rent context and in a different sectiOT 
and the necessity felt by my learned 
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brother to paraphrase in different language what he 
conceives to be the meaning ot sub-section (2) of 
Section 3 are, to my mind, themselves cogent argu- 
ments against the meaning that he would attribute 
to the sub-section, and demonstrate that it is a 
forced construction. The construction, so adopted, 
proceeds on the omission to take note of the use 
of the important and decisive word "devolving" 


occurriiLg in sub-section (3) of section 3. 

(24) Though as I have already stated the ques- 
tion as to whether the Interest that the widow 
takes, is a fluctuating one, or one defined and 
determined with reference to a point of time, viz., 
the date of her husband’s death, does not require 
to be finally decided for the purposes of this case, 
a consideration of this question helps the dis- 
cussion and is not out of place. I would, therefore, 
with very great respect to the learned Editor of 
Mayne’s Hindu Law and the learned Judges in 
the Madras decision, venture to submit that the 
view taken as to the fluctuating character of a 
widow's Interest appears to be erroneous. As 1 
have shown above, the interest taken by the widow 
is not a coparcenary interest but only an interest 
that had been once a coparcenary interest. The 
essential characteristics of a coparcenary interest 
are that it arises by birth and lapses by death, 
except in so far as such lapse is prevented by the 
right of representation inhering in the three 
direct lineal male descendants of the coparcener. 
The fluctuating nature of a coparcenary interest is 
merely the result of these characteristics being a 


common feature of the interest of each and every 
member of the coparcenary group who between 
them own the entire family properties. It is ob- 
vious from the above that the rights of accrual 
by survivorship arising therefrom are mutual. In 
the case of a widow’s interest under the Act, her 
interest arises not on her birth but on her husband’s 
ddath. Further, on her own death, the interest 
does not, prima facie, lapse or revert back to the 
family, but goes to her husband’s separated heirs. 
Her interest, therefore, does not accrue, on her 
death to the coparceners. It is difficult therefore 
to see how the benefit of survivorship can accrue 
to her own interest on the death of the other co- 
parceners, there being no mutuality. It is also 
equally difficult to see how her share can be dimi- 
nished by changes in the family. Some stress has 
been laid on the phrase in S. 3(1) that the widow 
shall have the same interest as her husband had. 
But it is not provided that, in her hands, it shall 
‘continue’ to be the “same” interest, but on the 
other hand it is provided in S. 3(3) that in her 
hands it is “the interest in Hindu woman’s estate”. 
This has the effect — and it has been so judicially 
construed — of completely changing the character 
of the interest in her hands. It is in no sense 
therefore the “same” coparcenary interest in her 
hands, nor even a modified coparcenary interest. 
This conclusion is in no way affected by the line of 
decisions which hold that her interest is an interest 
in joint family property to the incidents thereof 
until partition. In my view therefore the interest 
of the widow does not continue in her hands as 
the “some” interest of her husband, but was so 
only at the time of devolution, the word “same” 
having reference to the meeisure and amplitude of 
the interest and not to the continuance of its 
equality. It appears to me, to follow, that her in- 
terest Is not liable to fluctuations arising from the 
changii^ circumstances of the coparcenary group 
with whom she holds the joint family property 
m in common. .It must also follow that the quantum 
I of ^ her Interest in the Joint family must be one 
determined with reference to the time of 
of such tete viz., the death of her 
niiiiMiA^. “This ..vlettr Is in complete accord with 
hafe, toy Ijord the Chief Justice has said in I.L,R. 


(1949) 1 Cut. 483, wherein his Lordship has speci- 
fically dissented irom the view expressed in l.L.R. 
(1945) Mad. 402. I htive since had the opportunity 
of reading my Lord’s draft judgment on this re- 
lereuce and have considered carefully what his 
Lordship has said about his previous judgment. I 
take leave to say with respect that I proler to 
follow My Lord’s earlier reasoning. 

(25j At any rate, if the view taken by me above 
is correct, viz., that the moment of the husband’s 
death is the determining factor at least for the 
accrual of the widow's interest, if not also for 
the quantum, etc., thereof (note that this has been 
assumed to be so in ‘Bhagwat Shukul v. Mt. 
Kaporni’, A I R (31) 1944 Pat. 298 at p. 302; AIR 
(291 1942 Mad. 212; ‘Subba Naicker v. Nallammal', 
A I R i37) 1950 Mad. 192 at p, 193, and more 
clearly assumed in I L R (1949) 1 Cut. 483 at pp. 
487 to 489), I am unable to see how the case of a 
widow whose husband died prior to the Act, can 
be brought wthin the scope of Sub-s. (2) of S. 3, 
without giving the Act retrospective operation. 

(26) It has been suggested that the rights of a 
widow in such a case may well be taken to 
commence from or after the date when the Act 
comes into force provided there has been no parti- 
tion of that joint family property between the 
members of the coparcenary previous thereto. This 
is the view expressed by my Lord in his referring 
judgment when he stated: 

“Such an interpretation does not give the Sub- 
section any retrospective operation when it applies 
to a case in which the joint family and the joint 
family property remain undivided and undisposed 
of till after the commencement of the Act.” 

It appears to me with respect that this is a con- 
struction wholly unwarranted by the language of 
the Act and imposes limitations on the accrual of 
the right not found in the Act itself. It is not 
enough thVt the word "dies” may be capable of 
being construed as applicable to the case of death 
prior to the Act. Every other requirement flowing 
irom the wording of the Sub-sections must also 
be equally applicable to such a case and nothing 
which is not in it can be imported into it. One 
cannot shut his eyes to the inescapable implication 
of the Act that the right accrues by devolution at 
the moment of husband’s death and no other. 
There is nothing in the Sub-section to warrant the 
accrual of the widow’s right at any point of time 
other than the moment of the death of her hus- 
band, or to make the accrual conditional upon the 
property remaining undivided between the mem- 
bers of the coparcenary until the commencement 
of the Act. The Sub-section merely refers to the 
case of the husband dying as an undivided mem- 
ber of the family and the accrual of the widow’s 
right at the moment of the husband’s death. In- 
deed, if, as my Lord the Chief Justice is inclined to 
think, the widow is introduced as a sharer by 
giving her a right to represent the husband just 
like the son, there is no reason why she should 
not be able to reopen even a partition already 
made before the Act just as a posthumous, natural 
or adopted, son would be entitled to do, the more 
so after the case in 70 I A 232. This shows the un- 
tenability of imposing the condition of no parti- 
tion (or no disposal) before the Act and of the 
view that the widow is the representative in the 
same way that the son is. 

(27) It is also suggested that there is nothing 
against such a right, though determined with 
reference to a point of time prior to the date of 
the Act, springing up Into operation at or after 
the commencement of the Act. This might have 
been possible, if the Act purported only to grant 
to the widow, out of the common pool of the joint 
family property an interest equal to that of her 
deceased husband's interest, as indeed was the 
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case in respect of a mother prior to the Act, and 
did not provide for ‘devolution’ of that interest. 
1 have already attempted to show that such de- 
volutions occur at the very moment of death. To 
say tiiat there can be devolution on death but 
accrual ol inc right tJiereafter, would be opposed 
to liie uuidumcntal principle that there can be 
no accriud on devolution with a gap and that heri- 
tage cuimoL bj in abeyance. A devolution ‘by suc- 
cession and accrual ol right thereon must occur 
at the very moment when the succession opens. 
The same is also the case with devolution by sur- 
vivorsiiip as lor instance where a member of an 
undivided Hindu family dies and his interest de- 
volves on the survivors. The analogy of an 
adopted son divesting the interest of his deceased 
adoptive lather on such adoption even after it has 
vested in a separated coparcener as in 70 Ind App 
232, and the analogy of a reversioner succeeding 
to a piopositus alter the death of his widow, which 
have been suggested in the course of the argu- 
ments, have aosolutely no relevance in this con- 
text and provide no exceptions to the fundamental 
luie that devolution by inh0ritaiice or survivorship 
cannot lemain in abeyance* Nor does the decision 
of the Federal Court in AIR (28) 1941 FC 72, indicate 
that the devolution on the widow under S. 3 (2) is 
not by heirship (interrupting survivorship), though 
OX couise as pointed out tlicrein the word *'devoiu- 

generic import is wide enough to in- 
elude Doth succession and survivorship, 

(23) The next point for consideration is whether 
01 not Hie inti oducHon of the widow as a sharer 
in the joint family property affects pre-existing 
rights of the other coparceners. My Lord the 
Chief Justice, in his referring judgment, has taken 
the view that the previous death' of the widow's 
husband does not result in vesting any of his 
rights in the other coparceners and that what the 
Act does IS only to give the widow a right of re- 
presentation to her husband and that, conse- 

question of divesting of vested 
rights arising, on the construction adopted by 
him. My learned brother Justice Narasimham has 
put the matter in a different way and has said 
that no coparcener has a vested right to a parti- 
cular share and that he cannot, therefore, com- 
plain ol any vested right of his being affected by 
the introduction of an additional sharer in the 
person of the widow of a deceased coparcener, it 
appears to me, with great respect, that neither 
view makes a correct approach to the question at 
issue. The question is not whether the death of 
the vndow’s husband has vested any fresh rights 
in the other coparceners and if so whether they 
are taken away by the Act or whether a copar- 
cener has a vested right to a definite arithmetical 
s are. The question is — what are the normal 
rights of the coparceners 'from their birth’ and 
i vested rights and if so are they adversely 
affected by the introduction of the widow as a 
sharer. If the Legislation, in its general appli- 
cation, affects such vested rights, it can only 
be construed so as to bring it about either directly 
or indirectly by retrospective operation and so as 
not to affect adversely situations resulting from 
events prior to the Act. It is also pertinent to 
observe that in order to judge whether the con- 
struction of a statute leads to retrospective opera- 
tion or not, it is not necessary that a pre-existing 
vested right should be completely divested. It 
will suffice if the vested right is adversely affected. 
As pointed o!.t by Justice Mookerjee in ‘Promotha 
Nath y. Sor; n Dasi’, A I R (7) 1920 Cal. 435 : 

"Every statute which takes away or ‘impairs a 
'^ssted right’, under existing laws, or creates a new 
Mlig^ation or imposes any duty, or ‘attaches a new 

disability’ in respect of trans- 

c I ions or considerations already passed 


must not be deemed retrospective in its operation." 

See also In re ‘Pulborough School Board Election* 
•Bourke v. Nutt’, (1894), 1 Q. B. 725 at p. 737. ' 

(29) The Privy Council has laid down as early 
as in ‘Katama Natchier v. Rajah of Shivagunga’ 

9 Moo Ind App 539, at p. 611 that : " 

"According to the principle of Hindu Law, there 
is coparcenership between the different members 
01 a joint family and survivorship following upon 
it. There is community of interest and unity of 
possession between all the members of the family 
and upon death of any one of them the others 
take by survivorship that in which they had during 
the deceased’s lifetime a common interest and 
a common possession." 

In Sudarsanam v. Narasimhulu’, 25 Mad. 149 at 
p. 154, Justice Bhashyam Iyengar has further 
amplified the position as follows : 

"The Mitakshara doctrine of joint family pro- 
perty is founded on the existence of an undivided 
family as a corporate body and the possession 
of property by such a corporate body. The first 
requisite, therefore, is a family unit and possession 
of property is the second requisite. For the pre- 
sent purpose, the female members of the family 
may be left out of consideration. ‘The conception 
of a Hindu family is a common male ancestor with 
his lineal descendants in the male line' (the under- 
lining (here into inverted commas) (is mine); 
and so long as that family is in its 
nonnal condition; viz., in an undivided state, 
it foims a corporate body. Such corporate body, 
with its heritage, is purely a creature of law and 
cannot be the creation of any act of the parties 
save in so far that by adoption a stranger may - 
be affiliated as a member of that corporate family." 
The conception of a Hindu Mitakshara coparcen- 
ary is founded on the text of the Mitakshara, 
which, by elaborate logic, established that in ances- 
tral property the son has a right by birth and 
that his ownership is equal to that of the father. 

As pointed out by Mayne at page 317, ttiis itself 
is founded on the right of representation accord- 
ing to which,, son, grandson and gi’eat grandson 
take together. It is the essence, therefore, of the 
ownership of joint family property that every 
coparcener has co-ownership in and common, 
possession of the entire property and that the 
interest of each coparcener arises by birth and i 
lapses on death to his male descendants or male 
collateral coparceners. The property belongs to | 
the joint family and to each male member thereof 
in common. Anyone acquiring by birth and re- 
taining the status of being its member has certain 
rights over and from the family property which 
are not, in any sense, those of mere maintenance- 
holders without any ownership in the property, ] 
but are proprietary rights. It is true that the in- 
dividual rights are, in a sense, overshadowed by 
the family right of which the manager is the 
representative while the family is un(ilvided. But 
the coparcenary is a close corporation consisting, 
entirely of the male descendants of a common an- 
cestor whose membership fluctuates by deaths, 
births, or adoptions 'and in no other way,’ 1^10^ 
right which a coparcener has, being a right by = 
birth, it is impossible to say that it is not a vested j 

right. It is Apratibandha Daya accorciing to- j 
Mitakshara concept. That Interest, though fiuctu-^ j 
ating, — and in some jurisdicUons inaUenable, ’ 
is itself property. It is on that footing that its 
attachability and saleability in execution has been 
laid down by the Privy Council in ‘Deendayal Lai i 
V. Jugdeep Narain’, 3 Cal 198. Though the interest^ j 
at any point of time before partition, is not pre* I 
dictable in terms of an arithmetical share, owing f 
to the very constitution of a coparcenary, that v&iT | 
constitution determines and defines the interest | 
The interest besides being property before partt- 
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tloxi is such tliat it entitles tlic coparceuer to a 
well-defined share in the laniily property or the 
partition according to definite rules bused ou pre- 
determined facts of which the most important are : 
tl) In the distribution the three lineal male 
descendants have a right of representation. 

(2) The distribution is between male members 
only but per stirpes and not per capita t apart 
from mother, etc,, who get shares in lieu of 
maintenance.) 

ISee MuUa’s Hindu Law, p. 403, para. 321.) 

The interest, therefore, of a coparcener, while 
it cannot be measured in terms of any arithmetical 
share before partition, is still one which is definite 
and definable in terms of the class of membership 
of tile joint family corporation. 

(30) The above being the nature of a copar- 
cener's interest in the joint family property, the 
question for consideration is whether the rights 
of the surviviirg coparceners can be said ‘not' to be 
adversely affected by introducing the widow of a 
predeceased coparcener as a sharer in the joint 
family property. If, as I have attempted to ex- 
plain above, the interest of a coparcener is, from 
the moment of his birth, a vested interest carrying 
with it the right to a share on partition only bet- 
ween the members of a close corporation determined 
in accordance with prescribed rules of law, it seems 
to be ununderstandable to say that* the copar- 
cener’s rights are not adversely affected by the in- 
troduction of a sharer not falling within these 
rules. The case in ‘Allen v. Gold Reefs of West 
Africa, Ltd., (1900) 1 Ch 656 at p. 673, shows that 
in the case of a company, existing rights founded 
and dependant on ‘altei'able' articles can be affected 
by their alteration, so as to have retrospective 
operation. This decision, therefore, clearly im- 
plies that if the articles on which the rights are 
founded are not by the constitution of the com- 
pany alterable, they can only be so altered by re- 
trospective legislation. If, therefore, the rights 
of a coparcener in a coparcenary depend on the 
Mitakshara text of the equal right of the son by 
birth in the ancestral property of the father, such 
rights are unalterable in the usual way to affect 
past situations. They can only be affected by an Act 
with retrospective operation, if the interference 
with the rights is to be on account of an event 
prior to the Act. Of course, if the event is subse- 
quent to the Act, vested rights are necessarily 
affected thereby, because that is the very purpose 
and Intendment of any such prospective legisla- 
tion. 

(31) The arguments above noticed to the effect 
that the death of the widow's husband does not 
result in vesting his interest in the other copar- 
ceners or the introduction of widow as a sharer on 
her husband’s death does not adversely affect any 
vested interest of coparceners, lay too much stress 
on the unpredictable nature of a coparcener's 
arithmetical share on partition. But that is not the 
sole criterion of a coparcener's interest. His is a 
vested Interest, It is no doubt fluctuating in one 
-sense. But the fluctuation is not erratic. It is de- 
termined by well-defined rules which flow from the 
very concept of a Mitakshara coparcenary and con- 
stitute the ^ essential, criteria of a coparcenary inte- 
rest. It seems to me therefore, with great respect, 
well nigh impossible to say that the introduction 
of the widow as a co-sharer does not adversely 
affect the coparcener’s vested interest. There may 
'have’ been some plausible argument If the widow 
TOS- not Introduced not as a mere coisharer but 
i- as a 'coparcener.. Then at least in some contin- 
1 geffifled) l.ei# on death of widow each coparcener 
1 may^’tet the benefit ol an augmented share. But 
1, as alvea^ pointed out her death cannot ‘prima 
i tacle^> benefit the other sharers. Hence her in- 
M,, trbdfistibn as co-sharer must in every case have 


* 

tile inevitable result of reducing the sliare wtucii 
eacli coparcener would otherwise iiave hud. 

(32) It lias been suggested that the widow of a 
coparcener is a meiuijer of the joint Xuuiily and is, 
in any case, entilletl to maintenance and that the 
I'ignt of the coparceners to admit only tlic male 
descendants ol a common ancestor to a share in 


the property at the time of the partition amounts 
to no more than a privilege to exclude the female 
members from any siiarc in the property and that 
tlierelore admitting such female members to a 
share in the family property cannot be said to 
iiave an adverse effect on tffe rights of the copar- 
ceners as such and the case in 11696), A. C. 240, 
has been relied on. My Lord has also said Uiat 
one coparcener obtaining a benefit by survivorship 
on Liie death of another is a privilege. I confess 
with respect my inabiUty to appreciate these views. 
The uisLinction between the aiicged right in (1296) 
A. C., 240, and that in the present case is obvious 
from the facts in the lonner. As pointed out al- 
ready it is of the essence of a coparcenary, as a 
corporation owning joint ianiiiy property, that h 
is confined to the male descendants of a common 


ancestor and that it lapses on his death. The 
lemaie members do not come imo the picture at 
all according to tliat concept excepting for purposes 
of mainienance. The only exceptions arc the 
nioiher, grandmother and the like and the un- 
married daughter, who get on partition certain 
specified shares, but it is settled that they get these 
snares in lieu oi maintenance and not by virtue 
of any pre-existing right in the property. See AIR 
(231 1933 PC 20. Even this right of sharmg has 
itself become obsolete in certain jurisdictions such 
as in Madras. It is to be noticed in this connec- 
tion that the effect of the Act is not merely to 
intioduce the vadowed mother as a sharer but the 
widows of all other predeceased coparceners, both 
ascendant and descendant, as co-sharers. This 
is entirely beyond anything that even the ancient 
Hindu Law contemplated, 

(33) Further, it should be noticed that it is not 
merely the quantum of the share on a future parti- 
tion that is adversely affected by the introduction 
of the widows of predeceased coparceners, but that 
the interests of the coparceners arc affected by 
the Act in various other ways also. In the first 
place, the share allotted to the coparcener’s widow 
under the Act is ‘prima facie' taken altogether out 
of the joint property, as such, and does not revert 
back to the family on her death, unlike for 
in.stance, as in the case of a share allotted to a 
mother under the pre-existing law — See ‘Debi 
Mangal Prosad v. Mahadeo Prasad’, 34 All. 234. 
This follows from the provision that the widow 
takes her interest as a Hindu Woman’s estate 
which, appear to mean, that on her death, it goes 
to the heirs of the separate property of her 
husband. There is no direct decision on this 
specific point, but it may be noticed that the same 
view has been expressed by Justice Viswanath 
Sastri of Madras High Court in A I R (37) 1950 
Mad. 538, at p. 540. Secondly, under the pre- 
existing law relating to the allotment of a share 
to the mother, the mother was not entitled to de- 
mand partition, but could only get a share on 
partition — See A I R (23) 1936 P C 20. Under 
the Act, however, the widow is given the right to 
demand partition by virtue of the interest that she 
gets. It is clear therefore that she is entitled to 
compel partition even though all the other copar- 
ceners are united in not requiring a pai’tition. 
Then, again, before partition, the coparceners can, 
as between themselves jointly, alienate any .specific 
item of joint family property but on the introduc- 
tion of the widow as a co-sharer they cannot do 
so unless she also consents to the same, Further, 
while, according to the law prevailing in jiirisdic- 
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tions other than Madras and Bombayj no copar- 
cener can alienate his interest by private sale for 
consideration, the widow who gets the deceased 
coparcener's interest under the Act can alienate 
her interest without reference to the others intro- 
aucing thereby complications in the management 
of the joint family property against the will of 
the other coparcener.';. These and other ways in 
v/hich the interest oi the coparceners as a group, 
and 01 individual coparceners as comprising that 
group, are adversely affected, in the sense that 
nev/ disabilities or fetters are attached to the 
joint holding of the pi’operty by coparceners as 
a group can oe multiplied. It seems to me, there- 
fore, mat it is not merely the quantum of the 
coparceners' share that is affected adversely but 
also their rights in several other respects; and 
it is not permissible to whittle down the effect 
on the coparcenary of the introduction of the 
widow as a co-sharer of the joint family property 
' by assuming the coparcener’s share to be an in- 
cnoate and indistinct privilege, and the other 
rights as having relation to sentimental objections 
to the deprivation of privileges. 

(34) Let us nov/ consider wnat would be the posi- 
tion, if, after the death of the widow’s husband and 
before the Act, there have been partitions. In 
the normal case of the post-Act widow she can 
undoubtedly reopen partitions made behind her 
back after her husband's death, But it has been 
suggested that a pre-Act widow cannot so reopen 
prior partitions because the Act is not retrospec- 
tive. That, to my mind, is begging the question. 
To say that the pre-Act widow gets an, interest, 
only to the extent that there has been no previous 
partition or previous alienation of the family pro- 
perty and cannot therefore reopen them is, as 
already pointed out, to introduce limitations on 
the right which are not to be found in the Act 
itself. Let us also consider the case of an alie- 
nation of an individual coparcener’s interest, after 
the husband's death and prior to the Act, the alie- 
nation being either of the coparcener’s interest in 
the entire family property or in a specific item 
thereof. Such alienation can be inter vivos in 
Madras and Bombay and in invitum elsewhere but 
the considerations are the same. Suppose the 
alienee has worked out his interest, before the Act, 
by a partition, but the coparceners remain joint; 
the coparceners are put to a double loss, once by 
the alienation which must have been worked out 
on the footing that the widow’s husband does not 
count and later by introduction of the widow as 
a co-sharer treating her husband as continuing 
for the purpose. Take again the case where the 
alienee did not happen to work out his rights 
until the Act. How are the widow’s rights to be 
adjusted? Consonantly to the assumption that the 
widow gets her husband’s interest, if the property 
remains without partition till the Act it must be 
taken that the alienee will have to get the share 
as affected by the emergence of the widow as a 
cotsharer. This is definitely affecting adversely 
the vested interest of such an alienee — at least 
as understood in Madras — See 'Chinnu Pillai v. 
Kalimuthu', 35 Mad. 47, which I pointed in my 
earlier judgment. I think the same is the position 
of execution sale purchasers in other jurisdictions. 
Again take a case, where the widow herself has 
entered into some arrangements with her copar- 
ceners for her life in lieu of maintenance, before 
the Act. Does the Act entitle her to repudiate 
and reopen the arrangement? To these and other 
complications that must arise in respect of arrange- 
ments prior to the Act as a result of the view 
sought to be urged in favour of the pre-Act widow, 

I could find no answer in the course of the argu- 
ments except the evasive one that those cases do 
not arise for decision in the present case and may 


have to be dealt with when they arise and that 
each such case must be decided on its own facts 
virtually implying that the Court must arrogate 
to itself ‘ad noc’ legislative function for each case. 
But in my view a tentative and ‘prima facie’ con- 
sideration of these complications is necessary lor 
arriving at a proper conclusion in this case and 
without going into further elaboration it is enough 
to say tliat i am inclined to think that the view 
uiyea will have the eftect of adversely affecting 
ngius vested by previous transactions. 

(351 I am, therefore, quite clear in my mind 
that the iniroauction of a widow of a deceased 
coparcener as a sharer in the joint family property 
has the definite result of adversely affecting in 
general the inteiests oi the coparcenary as a wnole, 
as well as of the individual coparceners in the 
property and of strangers in certain events and 
that the Act cannot oe construed as comprising 
within its scope the view of a coparcener who died 
before the commencement of the Act, unless it 
can be definitely held to be retrospective in the 
operation which it is admitted it is not. It 
appears to me therefore with the greatest respect 
to my learned colleagues that from the unequi- 
vocal wording of sub-section (2) and (3) of 
Section 3 indicating that the widow’s right accrues 
by devolution at the very moment of her husband's 
death and from the nature of a coparcener’s in- 
terest as being a vested right by birth defined and 
determinable according to the prescribed rules of 
Mitakshara system which must be affected by the 
introduction of a widow as a co-sharer, the result 
inescapably follows that the Act cannot apply to 
the case of a widow whose husband died prior 
to the Act. 

(36) This without more should be enough for 
supporting my conclusion. But out of respect, for 
other arguments advanced, I shall proceed to 
notice the same. 

(37) In the course of the argument, the case in 
‘Queen v. St. Mary’s Whitechapel, (1848) 116 E R 
811 and in ‘The Queen v. Birwistle’, (1889) 58 
L J M C 158 (See also ‘Jogadanimd Singh v. Amri- 
talal’, 22 Cal 767 at pp, 779-780) has been relied 
on in support of the position that a statute 
is not retrospective merely because a part of the 
requisites of its action is drawn from a time ante- 
cedent to its passing. I am not at all sure that 
the principle of such cases is not confined to what 
may be called mere remedial rights and whether 
they can be extended to statutes relating to sub- 
stantive property rights. On a careful perusal of 
these decisions, however, it will be seen that they 
have no application to the situation of this case. 
It is necessary to notice that, on the facts of the 
case in (1848) 116 E R 811, it was pointed out iff 
the report itself, that the statute in its direct 
operation was prospective since it relates only to 
future removals and that only ‘a part’ of the re- 
quisites for such action is drawn from a time ante- 
cedent to the passing of the Act. In that ewe 
the requisites for the operation of the power of 
removal under the statute consisted of two facts 
(1) widowhood as indicated therein and (2) con- 
tinuance of widowhood for 12 months thereaft^. 
The right of removal of pauper widows from the 
parish by the authorities can, in no sense, be co^ 
sidered a vested right at any rate, it is not a ves^ 
property right. It is also necessary to emphasise 
that the significance of the word “part” in tw 
relevant passage in that report cannot be missed 
or blurred over. The reason is that, in such cas®» 
the totality of the requisites becomes complete 
only after the Act, and hence ttie right itself 
crues after the Act Similarly in (1889) 68 LJ** 
M.C., 158, the accrual of the right conferred dj^ 
pended on desertion plus continuance thereof . 
after the Act. In the case 22 Oal. 767, also it wm 
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appear from the facts that the principle In (1848) 
116 £ R Bll, was applied since only a part of the 
requisites for the operation of Ute statute was 
prior to Uie Act, viz., the passing of the decree in 
the case — See pp. 779>780. In the case before us 
the ‘only’ requisite for the ‘accrual of’ the right 
under the Act is the single fact of the death of the 
husband owning an inierest in joint family pro- 
perty. There! ore, if the Act is to be applied to the 
case of the widow of a iiusband who died before 
the Act, both the requisites for the operation, and 
the operation itself, are antecedent to the Act, and 
hence retrospective and there is no scope for a 
prospective operation on such facts. There may 
have been some possible room for argument — 
based on the principle of the above cited case — 
only if it could be deduced from the language of 
the Act that the accrual of the right — though 
partly dependent on the death of the husband — is, 
in some way at least, directly connected with and 
dependent on the factum of a partition taking 
place subsequent to the passing oi the Act. But, 
as I have already stated before, there is no room 
for any such construction, and no such construction 
has been attempted to be argued. I may add that 
in this connection the cases under Hindu Law of 
Inheritance Amendment Act (11 (2) of 1929) have 
been pressed Into service in which I can find no 
analogy. 

(38) Another rule of construction has been 
pressed into service, based on a passage in Hals- 
bury, Second Edition, Vol. 31, page 572, namely, 
that a statute is to be regarded as "always- 
speaking.” But this, I apprehend, does not mean 
that the statute is to be construed as operative 
with reference to the past as much as with refer- 
ence to the present and the future : it only means 
that, with reference to any particular case that 
falls within the scope of the wording of the statute, 
the statute must be taken to be speaking with re- 
ference thereto — and it is not to be regarded as 
'a rule of guidance as to the retrospective or pros- 
Ipective operation of the statute. It seems to mean 
what Lord Esher has pointed out in (1894) 1 Q B 
725 at p. 735, viz. : 

“That when the present tense is used, the time 
to be considered is the time at which the Court 
has to act.’* 

On the other hand, the principle applicable to 
such cases has been clearly laid down by Lord 
Justice Lopes in the same case at p. 737 as 
follows : 

"It is a well-recognised principle in the construc- 
tion of statutes that they operate only on cases 
and facts which come into existence after the 
statutes are passed unless a retrospective eSect 
is clearly intended. This principle of construc- 
tion is specially applicable when the enactment 
to which retrospective effect is sought to be given 
would prejudicially affected vested rights.” 

This very principle has been referred to by Justice 
Varadachariar in A I R (32) 1945 PC 25 at p. 33, 
In the following terms : 

“The Act is ‘prima facie’ prospective and its 
proper construction and operation must be deter- 
mined with reference to conditions and contin- 
gencies likely to arise, after its commencement, 
because these alone could presumably have been 
within its contemplation.” 

The same principle of construction has also been 
adopted In a Full Bench case of the Patna High 
Court relating to the Inheritance Amendment Act 
1939 — See ‘Bhagwat Nm'ain v, Srinavas', AIR 
t34) 1937 Pat. 113, at p. 121, and also by Chief 
Justice Sir Courtney Terrell in Tunyabrata Das v. 
Momnohan Ray*, AIR (21) 1934 Fat. 42? at p. 430, 
wli0n he construed the words “who marries” oc- 
cutrlag^ iD the special Idarrlages (Amendment) 
(SO) of 19^ as synonymous with “who 


shall many hereafter." 

(39) 1 sliall now turn to the sections of the Act 
other than Section 3 and the implications tncreol. 
In my judgment in the Division Bench 1 came 
to the conclusion — on a consideration also of 
Sections 2, 4 and 5 of the Act, 1937, as amended 
by the Act oi 1933 — and having regard to tiie 
history of the amendment — that the Legisiatuie 
had Clearly intended that the Act ought not to be 
applied to the case of a widov/ of a coparcener wiio 
died prior to the passing of the Act. My Lord 
the Cnici' Justice and my learned brother Justice 
Narasimham have however — on a consideration 
of these very sections — come to a different con- 
clusion. I do not propose to go into the matter any 
further except to make the following observation-s 
My learned orothers point out that, in the view 1 
case 01 Sections 2, 4 and 5, the use of the parade 
"dying intestate” appearing in Section 2 , as ap- 
plied to the case oi a coparcener in respect of his 
joint family interest, will not be in consonance 
with accepted legal notions of testacy and intestacy 
and is — to say the least — bad English if not 
also bad law. They further point out that the 
word "intestate” occurring in Sub-section i2) of 
Section 3 of the Act, as it stood in 1837, was omit- 
ted m the Amendment of 1938 and that having 
regard to that circumstance Section 4 would be 
absolutely redundant if it was not meant to imply 
and convey that Section 3 (2) is to apply to a 
death prior to the Act. While I do not deny the 
force or this criticism, I would with respect point 
out that, if the contrary view is taken of Sections 
2 , 4 and 5 as my learned brothers have done, one 
is obliged to say — as indeed Justice Narasimham 
has done — that Section 2 is redundant and the 
word "intestate” therein should in any case be 
deleted. As between the two views of the con- 
struction of Sections 2, 4 and 5, viz., that which 
renders Section 4 redundant and that which renders 
Section 2 otiose, I would, with respect, submit 
that the former is definitely preferable, having re- 
gard to the history of the Act which shows that 
originally Section 4 must have applied to both 
Sections 3 (1) and 3 (2). I may also add that the 
redundancy of Section 2 is not so obvious to me 
as it appears to my learned brother Justice Nara- 
simham. In the absence of Section 2, it may be — 
as pointed out by him though I am not 
sure about it, that Section 3 might 
prevail even as against a relevant rule cf 
Hindu Law or custom to the contrary; but 
it would prevail only as against such a rule relating 
to inheritance or devolution, i.e.. a rule designating 
the person who is to take the property of the 
deceased person as his successor and as against 
nothing else. It appears to me, however, that 
Section 2 is intended to provide for — and in fact 
has — a much larger content than that; it seems 
to me to be intended to provide, for instance, that 
the devolution is to take effect notwitt^standing 
that such devolution may bring about certain ano- 
malies in the application of the law relating to 
coparceneries or interfere with vested rights of 
coparceners and notwithstanding that it results 
in the curious position of a coparcener and a non- 
coparcener sharing together joint family property— 
a position hitherto unknown. This I have men- 
tioned only to show one of the many possible con- 
tingencies to which Section 2 might apply which 
may require to be specifically provided for statu- 
torily. It may also be pointed out that the section 
has in fact also been construed to bring about the 
result that a widow would obtain her rights under 
the Act, irrespective of the disqualifications im- 
posed under the normal law consequent on the 
unchastity of the widow at the time when succes- 
sion opens — See ‘Akoba Laxman v. Sai Genu Lax- 
man’, A I R (28) 1941 Bom 204. In the absence 
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oi Section 2, as already stated, the rules in Section 
iiught prevail as against other competing rules 
gu\'erning devolution oi the property in question, 
uuL they cannot prevail over tlie rules which may 
ailoct but do not directly relate to devolution or 
succession such as the rules governing clisqualiti- 
ca lions on such devolution. I am, therefore, not 
IJ repared to agree with a view which involves such 
an in sport ant .section as Section 2 being rendered 
otio.'C and wlilch in any case requires the deletion 


oi liie word "intestate” therefrom. 

niuj In the View that I have taken of Sections 2, 
4 and 5 there is no doubt some inappropriatenes.s 
in rexerriug to a coparcener — who dies leaving 
only an interest in joint family property, as a 
person “dying intestate.” But having regard to 
ino speeiiic definition of the phrase ‘‘dying in- 
io.ynuc ' in Section b, it appears to me that there 
is nothing so very incongruous in relying on the 


hltral meaning and in referring to a person — 
who may not make a will in respect of property 
over which he has no testamentary capacity — as 
a person “dying intestate” in respect of that parti- 
cular preperti, for the simple reason that even 
a such a will is made it cannot take effect. 

<41j Nor am I impressed by the argument that 
ihe use of the word “property" in Section 5 renders 
u, inapplicable to an “interest” because, in terms, 
tile Act itself, as its preamble shows, gives better 
rights to women in respect not only of property 
but also interest, — See Sub-section (2) of Sec. 3. 

(42) If the matter rested merely on the view 
that is to be taken of the construction of Sections 
2, 4 and 5, I might have hesitated, in view of the 
admittedly bad drafting of the Act, to differ from 
the view taken thereof by my learned brothers. 
But it appears to me that quite irrespective of the 
construction to be put on these sections the plain 
meaning of Sub-sections (2) and (3) of Section 3 
of the Act is clear and decisive against the con- 
.struction that has appealed to them. To say the 
least there is nothing in these sections to override 
the plain meaning of Sub-sections (2) and (3) of 
Section 3. except the supposed negative implication 
of Section 4 which is found to be unwarranted if 
one has regard to the unamended Act in 1937 and 
the history of 1938 amendment. 

(43) It has been strenuously pressed on us that 
the Act is a remedial measure and must be con- 
strued benevolently and that the test to be applied 
in construing a remedial Act is not merely whether 
a particular construction thereof is the normal 
meaning of the language used, but that the ques- 
tion is whether the language is sufficiently wide to 
admit of a construction which brings in all mem- 
bers of the class who are intended to be benefited 
by it. While I have no quarrel with this pro- 
jPosition, I must point out that even in the case 
[of a remedial statute it is the language of the 
statute that must govern and there is no warrant 
for any construction which cannot reasonably be 
[deduced from a fair construction of the Act. The 
Act is merely one “to give better rights to women” 
as the preamble shows. But it is not clear what 
particular class of women are intended to be 
benefited thereby. It cannot even be maintained 
that at least all widows are intended to be bene- 
fited, thereby. Indeed the contrary can be de- 
monstrated, viz., that certain women who were 
entitled to rights under the pre-existing law are 
deprived of their rights. For instance, the mother 
or daughter of a widower (male) having self- 
acauired property who leaves him surviving no 
male issue but a widowed daughter-in-law is ex- 
cluded by the said daughter-in-law by virtue of 
Section 3, Sub-section fl). Therefore the Act 
helps only some women who are widows and not 
all women or all widows. It may, therefore, well 
be that the Act intended to help only future 


widov/s of joint families and was anxious not to 
disturb the domestic equilibrium of joint families, 
into which or outside which, widows must have 
settled themselves under the pre-existing law. It 
may also well be that the Legislature was more 
anxious about the fate of future widows of joint 
families v/ho are an ever-present class in the pre- 
sent conditions of Hindu society rather than about 
past \vidows of such families whose number, in 
any case, must be definite and gradually dwindling 
and who must disappear altogether by mere lapse 
of time. 


(44) In my previous judgment, I have relied on 
the judgment of the Federal Court in A I R (32) 
1945 F C 25, as amounting to an implied decision 
that Sub-section (2) of Section 3 does not apply 
to the case of the ttndow of a coparcener who di^ 
before the Act. My Lord the Chief Justice is in- 
clined to think that in that particular case the 
widow was not given a share in the interest of the 
husband who died prior to the Act, not because 
the A^ct was not applicable to such a case, but be^ 
cause the death of the widow’s husband left the 
entire family property in the hands of the sole 
surviving coparcener and the question of the 
widow’s interest arose only on the death of that 
coparcener after the commencement of the Act. 
With great respect, I am unable to see how that 
makes any difference. My Lord has observed as 
follows in his previous judgment: 

"On the facts of that case, the joint family pro- 
perty had become vested in one owner before the 
Act commenced. It having become the absolute 
and exclusive property of Arunachala, the last 
male-holder, to hold her as entitled to inherit 
would amount to reopening a transaction or con- 
sideration already vested.” 

With great respect, this view of the nature ol 
the interest that Arunachala took ignores the very 
decision of the Federal Court which, in terms, 
decided that what Arunachala held as the sold 
surviving coparcener was not his absolute pro* 
perty but was an interest in joint family property 
liable to be effected by posthumous adoption to a 
deceased collateral and that, therefore, Sub-section 
(1) of Section 3 was not applicable. In the view 
of the Federal Court 

“the difference between the position of a person 
owning self-acquired property and that a person 
who happens to be the. holder of property as the 
sole surviving coparcener for the time being, is 
shown by the fact that in the latter case his right 
as full owner will be reduced to toat of a copar- 
cener the moment adoption is made by a prede- 
ceased coparcener’s widow” — See AIR (32) 1945 
F C 25, at p. 33.” 

In the words of the Judicial Committee in 70 Ind 
App 232 

“this possibly challenges the character of a 
surviving coparcener’s right as an absolute right* 
and creates qualifications which impair its comple- 
teness.” 

If, as my Lord is prepared to think, the Msult 
of the Act is to clothe the widow with the right 
of representation to the interest of her husband, 
there is absolutely no reason why even the sole sur- 
viving coparcener’s interest in toe joint family 
property cannot be divested in her favour in the 
same way as it could have been in favour of & 
son adopted by her. It appears to me that the 
fact of the matter Is that the widow does not ro* : 
present the husband except in a very loose sense 
and that toe property is not so absolutely vested | 
in the sole surviving coparcener as to furnish the * 
reason for the assumed decision of the Fedef&l 
Court that the widow in that case was not entitled | 
to succeed to her husband’s interest in the joint | 
family property. I must, therefore, respectfuUy| 
disagree with the view that the dec^on Ih A I 
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<3J1) 1946 F C 25, is not a decision on the very 
question at issue in the case now before us. In 
iny view the eai-lier passage in the report, viz., 
"It Is true Uiat on the above view the plaintiff 
in the present case will derive no benefit from 
the Act though she happens to be the widow of 
a predeceased son, but that is due to the circum- 
stance that her husband died before the passing 
of the Act, 

appears to me to be the expression of the un- 
equivocal opinion of the Federal Court and I can 
see notlhng in the use of the word "prima facie", 
in the later passage, viz., 

"the possibility of such varying consequences 
cannot be allowed to conti-ol the natural and 
reasonable interpretation of the Act; it is ‘prima 
facie’ prospective etc." 

as militating against the view expressed in the 
earlier passage which is a definite and decisive 
opinion on the point. The use of the word "prima 
facie” indicates only that no reason for a contrary 
interpretation appeared from the Act; and it is 
only a Judge’s cautious way of stating his con- 
clusion on a matter which was taken for granted 
without argument. The fact that the widow was 
not given a share in her pre-deceased husband’s 
interest in the joint family in that case is indis- 
putable and the reason for it has been stated by 
the Federal Court itself in the first passage quoted 
above. There can, therefore, be no reasonable 
doubt that there was a clear, though assumed, 
decision that the Act was inapplicable to her case 
and ‘that it was given effect to in refusing her 
a share.’ All that can be said is that the point 
of law itself was not specifically raised before the 
Federal Court and debated. But that must be 
so because the eminent counsel who appeared for 
the widow in that case felt the position to be un- 
arguable. I would, therefore, with respect, follow 
the above implied decision of the Federal Court 
as I understand it — on the very question as in 
this case. l can find no reason to think that any 
of the arguments now relied upon for the contrary 
view would have escaped notice if found tenable. 

. (45) To sum up, my view is, that the meaning 
of the relevant provisions of the Act is clear and 
does not admit of the suggested benevolent con- 
struction. Sub-sections (2) and (3) of S. 3, show 
that the widow’s interest accrues by devolution at 
the moment of husband’s death and such devo- 
lution adversely affects the rights of each coparce- 
ner vested in him from the moment of his birth, 
defined and determined with reference to fixed 
Hindu Law Rules and may also have the effect 
of adversely affecting past transactions. The 
machinery in the Act provided for benefiting 
Mitakshara joint family widows is not by a mere 
declaration vesting in all such widows the interest 
of their deceased husband from and after the 
passing of the Act and therefore in effect, providing 
for a grant of that interest to them, taking it out 
of the common pool of the joint family property, 
.but it is by way of devolution of that interest from 
the husband to the widow. The widow while in- 
troduced as a sharer of the family property, is not 
made a statutory grantee, but a statutory heir, of 
the coparcenary interest therein of her husband. 
It is, therefore, impossible to extend the benefit of 
the Act to a pre-Act widow except by giving the 
Act retrospective operation. T^ae principle of 
prospective operation of rights founded partly on 
past events is inapplicable to the present case in 
view of the nature of the interest created in 
favour of the widow by the Act. Such authority 
as thiere is in A I B (32) 1945 F C 25, is in support 
of the conclusion that the Act does not apply to 
pre-4ct widows to give them a right in joint family 

1961 Oxi./6d 


Oriasa 393 

(46) I cannot help pointing out that the law 
been undersLood in sgiisg in wliicli I under- 
sUinci it since the date of its passing in 1937. (See 
also Ram Bilas Singh v. Loke Nath’, A I R (36) 
194y, I-UI. at p. 408), and that the opposite 
view will have the consequence of reopening at 
least the transactions and partitions between 1937 
and 1951, of families who have pre-Act widows, 
if not tiansactions prior to the Act, except pro- 
bably to the limited extent of transactions relat- 
ing to agricultural lands between 1937 and 1944, 
vide S. 2 of Orissa Act V of 1944. It will have 
the ^ unfortunate effect of disturbing the domestic 
equilibrium of such families and will lead to 
disastrous and speculative litigation. These con- 
siderations can of course have no bearing if the 
statutory provisions are clear in favour of such 
widows. But the contrary is the position in this 
case so far as I can see, and what all is said for 
the other view, is not that the language is com- 
pelling, but is wide enough. I can only close with 
a passage from Lord Brougham delivering the judg- 
ment oi the Judicial Committee in ‘Crawford v. 
Spooner’, 4 Moo Ind App 179, as follows : 

•'The construction of the Act must be taken 
from the bare words of the Act. We cannot fish 
out what possibly may have been the intention of 
the Legislature; we cannot aid the Legislature’s 
defective phrasing of the Statute; we cannot add, 
and mend, and, by construction, make up deficien- 
cies which are left there. If the Legislature did 
intend that which it has not expressed clearly; 
much more, if the Legislature intended something 
very different; if the Legislature intended some- 
thing pretty nearly the oppeeite of what is said, it is 
not for Judges to invent something which they do 
not meet with in the words of the text (aiding 
their construction of the text always, of course, 
by the context); it is not for them so to supply 
a meaning, for, in reality, it would be supplying it : 
the true way in these cases is, to take the words as 
the Legislature has given them, and to take the 
meaning which the words given naturally imply, 
unless where the construction of those words is, 
either by the preamble or by the context of the 
words in question, controlled or altered; and there- 
fore, if any other meaning was intended than that 
which the words purport plainly to import, then 
let another Act supply that meaning, and supply 
the defect in the previous Act." 

(47) RAY C. J. : I have had the opportunity of 
reading the judgments prepared by my learned 
brothers Das and Narasimham, JJ., I am in entire 
agreement with Narasimham, J„ and for the 
reasons expounded by him. i would hold along 
with him that there is nothing in the language of 
the Act which compels one to hold that women 
widowed prior to the Act are not intended to be 
benefited by its provisions. The Act is intituled 
as an Act to amend the Hindu Law governing 
Hindu Women’s Right to Property. The scope 
and object, except what appear from the preamble, 
are sought to be succinctly epitomised in Section 2 
of the Act. It reads: 

“Notwithstanding any rule of Hindu Law or 
custom to the contrary, the provisions of Section 3 
(the only operative section) shall apply where a 
Hindu dies intestate." 

In its operation, the section is not intended to 
repeal the Hindu Law but to amend it to an extent 
specified in the following section of the Act. The 
changes thus introduced, either in the rules of 
inheritance or survivorship are to be imderstood 
in the context of Hindu Law of Succession, in 
general, and the system of coparcenary, in parti- 
cular, interfering the pre-existing system as 
little as cannot be avoided. In the case of 'Secre- 
tary of State V. Bank of India, Ltd.’, 65 Ind App 
286 at p. 298), Lord Wright lays down: 
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“A statute is ‘prima facie’ to be construed as 
changing the law to no greater extent than its 
woras or necessary intendment require." 

The learned author iS. srinivas Iyengar) of 
Mayne's treatise on Hindu Law and Usage, 10th 
Edn., observes at p. TIG ; 

"Where the provisions of the Act are clear, effect 
of course must be given to them. But the legis- 
lature may well be presumed to have left Hindu 
law unaltered in other respects." 

Pre-eminently therefore, the words, phrases and 
their connotations should be interpreted and 
evolved in conformity with the notions and con- 
cepts of Hindu Law. There are many instances 
occurring in the Hindu Law which, tested in the 
light of general juristic principles that prevail in 
the jurisprudence of most of the civilised countries 
and which constitute the basic spring-board for 
the various legislations undertaken by the British 
Government up-to-date, may appear anomalous; 
but to one conversant with the particular features 
of social and socio-economical framework of the 
society of Hindus, their concepts of family pro- 
perties of various kinds, their modes of holding, 
devolution, disposal, suspension, re-animation and 
various other kinds of incidents and rights, privi- 
leges, obligation and liabilities incidental thereto, 
those instances wul appear nothing but naturally 
and justly, though not logically, flowing from such 
principles of justice as are inextricably inherent in 
such conditions and features of the social frame- 
work of the Hindu society. We, therefore, in in- 
terpreting the statute, should not run away from 
such peculiarities or peculiar concepts inseparable 
from Hindu Law. Reference may be made to a 
few such instances. Take the case of an impar- 
tible estate. The holder thereof is designated by 
survivorship and the estate, whenever any occasion 
for It arises, devolves by rule of survivorship; but 
almost all the normal rights and privileges of a 
coparcener remain in suspension all the while, the 
single holder is alive — ‘Baijnath Prashed Singh v. 
Tej Bali Singh', 48 Ind App 195. Though it ap- 
pears unjust and, at the same time, illogical in 
view of its being coparcenary property in which 
all the coparceners ought to have equal interest, 
the solitary holder has not only the exclusive 
dominion but also the full power of disposal ex- 
cept in Madras Presidency (State of Madras) 
where the Hindu Law has been, in this respect, 
amended by the statutory law of the Impartible 
Estates Act. No coparcener of such a family has 
a right of claiming partition. This is against 
all logical canons of inductions and deductions 
applicable to the coparcenary system. Still, the 
system has been obtaining and working from time 
immemorial till the modern individualistic age of 
equality of men and their rights and status. Take 
the instance of a widow of a coparcener. She has 
a charge for maintenance against the coparcenary 
property to the extent of her deceased husband’s 
interest therein though her husband left no such 
interest behind him. His interest on his death 
simply became extinct or lapsed. No other co- 
parcener, who survived him, can be said to have 
derived any interest from him. The said interest 
is neither identifiable nor definable so as to be 
proceeded against by his creditors except 
under an attachment effected while he was alive. 
This position does not conform to strict logic. 
Compare, the position of a widow, as a dependant 
and mere maintenance-holder, is abruptly con- 
verted by a process of renovation, as it were, from 
a sort of suspended animation to that of a sharer 
when the sons and grandsons, etc., of her late 
husband effect a partition of the coparcenary 
estate In which her husband had an interest at 
the time of his death, is this justifiable by appli- 
caUcm of logical deduction or induction? Had it 
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been so, the widow would be entitled to the same 
right of a share at the partition of the coparcen- 
ary properties between the collaterals of her hus- 
band wno left no issue of his own amongst his 
survivors — coparceners. This was, in fact, an 
anomaly of Hindu Law, and it is now removed by 
the Act. The result is that while a partition of 
the joint family property shall take place as 
between the coparceners, be they her husband’s 
lineal descendants or collaterals, she shall be en- 
titled to a share representing that of her husband. 
This remedies the* standing deficiency in Hindu 
Law. If you hold that the right to maintenance 
is such an interest in the joint family property 
that its normal mode of enforcement or realisation 
is a share at the partition of the property, then 
the Act does not introduce any change in the 
law. But it cannot be so held. Right to main-* 
tenance is an interest in the family property but 
is not equivalent to a right to a share. It was just 
by way of compromise that she was given a share 
at a partition between her husband’s sons, that is, 
her sons and step-sons and their sons, etc. Search 
for the logic as to why the same right was not 
acceded to her as against her husband's collaterals 
and why she was not given the right to claim parti- 
tion on her own initiative and you do not find any 
except that the society’s economy stood in need 
of co-operation and conjoint laboiu’ of the members 
of the family ,and occasioned the setting up of 
the corporate body of a coparcenary. The body 
was the personal unit and the properties owned 
by it were the estate units. The unit character 
was rigorously maintained under the managership 
of one head — an autocrat. No female was en- 
dowed with the power to disiupt it so long as the 
males did not desire to do. Minor males also were 
allowed no right to call for a partition except on 
special circumstances affecting them preju^cially 
in relation to their interests. The distinction 
between the existence of a widow’s right to shwe 
against her husband’s descendants and its negation 
as against the collaterals, in similar circumstances, 
is miderstandable on the hypothesis of the theory 
that till now obtains that a collateral does not 
represent another deceased collateral as he 
no interest from him on his demise. He on parti- 
tion represents his ancestor, however high, wo 
had once an interest in the coparcenary. The 
strict logical deduction resulted in an unequw 
treatment to a widow whose husband had left 
no issue. Here is an instance, where logic woiud 
work out an injustice. This is now removed by 
introducing an exception to this logical dedu^ 
tion by way of compromise. Now under the 
the widow is given a share, on partition, of the 
property in which her husband had ah interest ^ 
a coparcener. This is to be worked out in keep- | 
ing with the family unit, both In relati^ * - 

person and property. Naturally, if there is aW i 
apparent anomaly, viewed as a compromise, it J* m 
not so in reality. After a right to share is 1 

ceded, it is but natural that the remedy for tte I 
enforcement of such right shall be provided — ) 

Sub-section (3) of Section 3 of the Act. A d^ 
qualified heir has no right to succession; but m 
a joint family if a son is bom to him, he beco m^ 
a coparcener. An invalidly adopted son acqulJf“ 
a right to maintenance in the adopter’s family ; 
Hindu Law is the cumulative result of checks an® 
balances and various compromises. Any patch 
pair by piecemeal statutory amendments is bo^® 
to give rise to various doubts and difficulties. 
this repair work is not intended to alter 
character of the structure but to maintain it noV 
withstanding. The interpretation of the Act sha® 
be approached in that background. 

(48) With regard to the language of the 
under review, X do not Intend to spes^ more 
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what 1 have alreatiy said in my Judgment in the 
Division Bench, ratlier the referring judgment, and 
what has been said by my learned brother Narasim- 
ham, J. The key sections of the Act, for the pre- 
sent purpose, are Sections 2 and 4. Section 2 
defines the ambit of operation of Section 3, and 
Section 4 prescribes the exception, or is inserted 
by of a proviso to it. if we concede to the 
view taken by Das, J., botli the sections should 
appear to be conterminous and co-extensive, It 
would mean as if the Legislature was needlessly 
redundant in defining the same rule twice over. 
Section 2 defines that the Act shall apply to the 
properties of a Hindu dying intestate. Section 
4 says that the Act shall not apply to the property 
of Hindu dying intestate befoi*e the commence- 
ment of the Act. According to brother Das, J., 
an equivalent reading of Section 2 should as well 
be 


“Notwithstanding any rule of Hindu law or 
custom to the contrary, the provisions of Section 3 
shall apply where a Hindu dies intestate ‘after the 
commencement of the Act.” 

The Legislature shall then be deemed to have 
said that same thing both affirmatively and nega- 
tively. Nothing could have simpler for the Legis- 
lature than to enact Section 2 as 

“Notwithstanding any rule of Hindu Law or 
custom to the contrary, the provisions of Section 3 
shall apply where Hindu dies intestate after the 
commencement of the Act.” 

This would completely obviate the necessity of en- 
acting Section 4 at all. 

The only explanation why Section 4 was there not- 
withstanding Section 2, is that Section 2 makes 
the Act applicable to cases of deaths of Hindus 
occurring either before or after the Act and Section 
4 emphasises the same by excepting, from the 
I general rule of applicability prescribed in Section 
( 2, the cases specified therein, namely, the cases 
where a Hindu leaves separate exclusive properties 
of his own which he could have disposed of by 
I valid testamentary disposition, but had failed to 
do so, and which would descend on his death to 
:his heirs as distinguished from survivors, by rules 
of inheritance, the Act having introduced some 
new heirs into the pre-existing list of heirs under 
* Hindu Law, as it then stood. 

(49) Furthermore, a distinction between the pro- 
perty of a deceased Hindu, and the interest that 
Jie had at the time of his death in a Hindu 
joint family property has been laboriously main- 
tained in the Act, wherever it is relevant to the 
purpose, particularly in Sub-sections (1) and (2) 
of Section 3. True, that the word 'interest' is of 
^eater comprehension than ‘property.' In some 
circumstances, notion of property may be expressed 
-by the word ‘interest.’ The altered rule of succes- 
sion provided for in Sub-section (1) deals with a 
'deceased intestate Hindu’s proi)erty. Here 
‘property’ is Interest in movables and immovables, 
•oorporeal or incorporeal rights and hereditaments 
in such properties over which he has, *at all mate- 
.rlal times, during his life’, the complete power of 
<lispofiltion while “the interest” dealt with in Sub- 
.section (2) conveys quite a different conception 
-of property. For the sake of perspicuity and 
clear visualisation of the differences as to the in- 


cidence of the newly introduced rule Into the Hindu 
Law of succession, the Legislature has been parti- 
cularly careful to maintain the two different 
jphxBseologies. In Sub-section (3), the word ‘in- 
terest’ has been used In the more comprehensive 
•sense of ,,incluffio^ both what is ‘interest’ within the 
aneaning of Sub*sectioa (2) and what is ‘property’ 
within cth^ meeuiing of Sub-section (1) of the 
A. peep into significance of the word 
in^i^the eyes of a great lawyer like Sir 
throw scnne light on the dls* 


cusslon. His Lordship in the case of 'Kalyanjl 
Vithaldas v. Commissioner of Income-tax, Bengal 
64 Ind App 28 at p. 37, observed : 

“Does then the existence of a wife, or of a wife 
and daughter, make it income of a Hindu un- 
divided family rather than income of the individual 
partner? Their Lordships think not, A man's 
wife and daughter are entitled to be maintainea 
by him out of his separate property as well as 
out of property in which he has a coparcenary in- 
terest, but the mere existence of a wife or daughter 
does not make ancestral px'operty joint. ‘Interest’ 
is a word of wide and vague significance and no 
doubt it might be used of a wife’s or daughter’s 
right to be maintained, which right accrues in the 
daughter's case on birth; but if the father’s obli- 
gations are increased, his ownership is not divested, 
dived or impaired by marriage or the birth of a 
daughter. This is equally true of ancestral pro- 
perty belonging to himself alone as of self- 
acquired property,” 

No interest of a coparcener in coparcenary pro- 
perty can be said to be such of his property as he 
can leave behind him to be inherited or otherwise 
disposed of, except on partition after dissolution 
of the corporation of a coparcenary and division 
of the unit of its estate. Until separation in 
estate, no fragment of it can be called property 
of an individual in the fullest sense of the term. 

(50) Coming to Section 4, we find that the Legis- 
lature confined its operation to the property of 
any Hindu dying intestate. Mark the singularity 
of the sameness of language in this section with 
that in Sub-section (1) of Section 3. That Sub- 
section deals with intestate deceased Hindu’s pro- 
perty governed by Dayabhag School and the sepa- 
rate property left by him, on his death, in any 
other School of Hindu Law or customary law. One 
cannot shut his eyes to this remarkable identity 
of expression. It cannot be without a significance 
and meaning. While dealing with an interest in 
Sub-section (2), the Legislature gave preference to 
the words “having at the time of death” rather 
than ‘leaving’ used in Sub-section (1). This is 
because, the Mitakshara coparcener dying leaves 
nothing behind. Thus, for the purpose of suc- 
cession or inheritance and various other purposes 
cognate thereto, and in relation to his testamentary 
or non-testamentary disposition, no Hindu copar- 
cener can predicate of himself of having such pro- 
perty in the coparcenary estate as he -could leave 
on his death. No doubt, he cannot be said to be 
propertyless when he is a member of the copar- 
cenary owning coparcenary properties. This con- 
ceptual difference between property of a Hindu 
and his interest in the joint family property having 
been laboriously maintained by the Legislature 
in phrasing the Act, all the implications of the 
Act inconsistent with or repugnant to the said 
distinction, which is fundamental and basic, must 
have to be ruled out. In this context, the con- 
tention that, for the purpose of attachment and 
sale by a creditor, a Hindu coparcener has property 
seems to me to be wholly beside the point. In 
this background, the language of Section 4 nega- 
tives any assumption that “the interest of a Hindu”, 
irrespective of his being testate or intestate or 
otherwise, in the coparcenary property is included 
within the words “the property of any Hindu dying 
intestate before the commencement of this Act,” 
Therefore, it is clear that Section 4 is an ex- 
ception to Section 2 and, in that sense, does not 
limit the operation of Sub-section (2) of Section 
3 to cases of women widowed subsequent to the 
Act. The word ‘intestate* in Section 2 is no doubt 
‘extra’ as pointed out by the learned author of the 
10th Edition of Mayne’s Hindu Law. I would , 
quote a passage from the learned author's ex- 
position at p. 716. 
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“As the Act stands, on a strict construction, Sub- 
section (2) to Section 3 can apply only when under 
Section 2 a Hindu dies intestate, especially as 
those words are not required in connection with 
Section 3 U), being already there. If, therefore, 
he has made a complete and valid disposition of 
all his separate and self*acquired property, he 
cannot be said to have died intestate. But as in- 
testacy cannot by any legal possibility be a con- 
dition of operation of Sub-section (2) to Section 3, 
the words 'dies intestate’ in Section 2 must be 
treated as surplusage having no sensible meaning, 
to avoid an absurd result." 

As this aspect has been sufificiently dealt with by 
brother Narasimham, J., I do not think it is worth- 
while to dilate upon it any more. That the words 
‘dying; or dies’, wherever they occur in the Act, 
do not necessarily convey an idea of futurity is 
not seriously disputed. Similar words did occur 
in the Hindu Law of Inheritance Amendment Act 
(II of 1929.) They received the judicial interpre- 
tation including the notions of deaths both be- 
fore and after the Act. The expression of a con- 
trary view was not favoured by almost all the 
High Courts and finally the Judicial Committee. 
I would refer to a passage from ‘Pokhan Dusadh 
V. Mt. Manoa’, A I R (24) 1937 Pat. 117, at p. 120. 

"The first objection admits of a simple answer. 
It implies that the words "Hindu male dying in- 
testate" mean a Hindu male who will hereafter 
die intestate. It appears to me, however, that the 
words in question were never intended to convey 
this meaning. The words “dying intestate" which 
qualify the preceding words “Hindu male" are 
merely descriptive and limit the operation of the 
Act to the estate of those Hindu males only who 
answer the description. It is true that the parti- 
ciple in the expression “dying intestate" is in the 
present tense; but that is the present tense of 
logic and the expression connotes the intestacy of 
the deceased owner without any reference to 
whether the death occurs before or after the Act 
comes into force. “The Hindu male dying in- 
estate" simply means the Hindu male who has 
died or may die intestate.” 

That legislation is in ‘pari materia’ with the pre- 
sent one. The Legislature with that knowledge 
used similar words or the same words or their 
grammatical variations in phrasing relevant refer- 
ences to the deaths of Hindus. As a settled canons 
of construction, the Legislature shall be presumed 
to have employed the self-same words with the self- 
same meaning. With the utmost respect to brother 
pas, J., I must say that the word 'when' — the 
first word — in Sub-section (2) cannot force the 
construction of future death upon us. If that 
were so, the words “at the time of his death" would 
be wholly superfluous. It would do to frame the 
'Sub-section by saying 

“When a Hindu governed by any school of Hindu 
Law other than Dayabhag School or by customary 
law dies having an interest in a Hindu joint 

family property his widow shall " 

As the word ‘when’ did not connote the time 
of death, the words "at the time of death" were 
needed as it would, if the section began with the 

I word ‘if’ instead of ‘when.' I would, therefore, 
agree entirely with brother Narasimham, J., that 
the word ‘when’ means “if or in the event of" and 
does not refer to ‘the time when the Hindu dies.' 

(51) By way of reinforcing this interpretation, 
brother Das, J., relies very much upon the word 
‘devolving’ in Sub-section (3) of the section. I 
would note that the dictionary meaning of the 
word ‘devolve’ is "lapse of an imexercised right to 
the ultimate owner,” According to him, ‘devolve* 
or its grammatical variations, such as, “devolution, 
devolving, &c.” denote descent by succession or 
J^eritance, as distinct from survivorship. The 
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next step, in his logical process, Is that if what the 
widow gets is by succession or inheritanec and not 
by survivorship, any gap between the time of the 
death of her husband and the time of her taking 
is inconceivable. By this process of reasoning, 
he comes to what he calls “inescapable conclusion" 
that the time of her husband’s death must occur 
after the Act as she could, in either view of the 
case, not be deemed to have or not to have taken 
before the commencement of the Act. Devolution 
does not necessarily mean descent by succession or 
inheritance, I would, in this connection, invite 
attention to the highest authority on the subject, 
namely, the decision of the Federal Court in the 
case ‘In the matter of Hindu Women’s Rights to 
Property Act, 1937, AIR (28) 1941 F C 72, at p. 78. 
The passage from the judgment of the Court, de- 
livered by Gwyer, C. J,, of India, which I am going 
to rely upon and to quote below, was spoken by 
his Lordship while dealing with ‘the fourth ques- 
tion.’ 

“That even if it were permissible to uphold the 
Act to a limited extent, the provision in S. 3 (2) 
relating to the interest of the deceased in Hindu 
joint family property would be ‘ultra vires’ the 
Indian Legislature, on the ground that the men- 
tion of ‘succession’ in Entry No. 7 of List 3 of Sch. 

7 does not include or authorise legislation in res- 
pect of the benefit which accrues to the members 
of a Mitakshara joint Hindu family under the rule 
of survivorship." 

The question thus arose directly and substan- 
tially; and his Lordship, in overruling the con- 
tention, proceeds to say, ‘inter alia': 

"It is equally important to remember that 
neither in their ordinary grammatical significance 
nor by a long continued use in a technical sense 
have the words ‘devolution’ and ‘succession’ ‘a^ 
quired a connotation that would preclude their 
application to describe the operation of the rule 
of survivorship as above explained.’ Eminent text 
wi'iters and Judges have used one or the other of 
these terms to include the accession of right which 
takes place on the death of one of the members of 
a Mitakshara joint family. Many enactments of 
Parliament and of the Indian Legislature have used 
the words ‘inheritance’ and ‘succession’ in juxta- 
position, justifying the inference that succession 
is either another category from or a wider cat^ 
gory than ‘inheritance’ (See some of those enact- 
ments referred to in Ubert’s Government of 
India, Chapter 4, and in Mulla’s Hindu Law, p. 4.) 

If in these enactments ‘succession’ should be held 
not to include the principle of survivorship, it 
would be difficult to say what else that word is 
meant to refer to and in any other view the con- 
tinued administration of that part of the Hindu 
Law by the British Indian Courts could not have 
been provided for, because there are no other ap- 
propriate words in those provisions. Such being 
the position as to the meaning of the words, it is 
peraiissible to add that it is difficult to conceive 
of any reason why in framing Lists 2 and 3 Parlia- 
ment should have thought fit ‘to take away the 
law of survivorship' from the jurisdiction of the 
Indian Legislatures, and there is no justification 
for attributing oversight either, when, as above 
explained, the language employed ^may properly 
be held to comprehend the law of survivorship as 
well,’ 

• • ♦ ♦ 

“In one or two instances, eminent writers ^ 
have employed language suggesting that ‘devolu- 
tion* may comprehend cases of survivorship but ^ 
not the word 'succession' (See Mayne’s Hindu Law, 
para. 270,) but it is difficult to find any basis for 
this distinction. ‘Devolution’ may be wider to 
scope than ‘succession' in the sense that we 
former is not restricted to the result of a ‘death. 
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(886 O. 20, R. 10, Civil PC), but that is lmmatc> 
rial for the present purpose; and, as already stated, 
eminent Judges have used both the terms in a 
sense tlmt will Include the operation of Uie prin- 
ciple of survivorsliip.'* 

The point can be further elucidated by refer- 
ring to an eai'lier part of his Lordship's Judgment, 
which reads: 


“In addition to the constitutional points above 
summai'ised, a suggestion was made on the con- 
struction of the Act that It does not provide for 
the devolution of any property by survivorship nor 
confers on the widow a right by survivorship, 
though it gives her the same interest in the joint 
property as the deceased husband had. This does 
not seem to be tenable. It is true that Section 3 
of the Act does not use the word ‘survivorship’, and 
it may be that the widow taking a share under the 
Act does not become a copai'cener with the other 
sharers; but there can be no doubt that in the 
cases in which, it gives to the widow of a deceased 
coparcener a right to a share in the joint property 
which she did not possess under the pre-existing 
law, it takes away to that extent the benefit of 
the rule of survivorship which would have accrued 
to the remaining coparceners. The reference must, 
therefore, be dealt with on the footing that so 
far as its effect goes, the Act does legislate ‘with 
respect to’ the law of survivorship.’’ 


If I may say so with great respect, in the 
illuminating judgment of Gwyer, C. J., the con- 
notation of ‘survivorship’ has been rightly com- 
mented upon. It is a term which is borrowed 
from the Ei^lish Law as what takes place on the 
death of a coparcener and bears resemblance to 
the operation of principle of survivorship in the 
case of joint tenancy on the death of one of the 
joint tenants according to the English jurispru- 
dence. Lord Dunedin in ‘Baijnath Prasad Singh 
V. Tejbali Singh’, 43 All 228, sounded a note of 
caution about the use of the terms “coparcenary 
and coparcener” in relation to the Mitakshara 
Joint family. Gwyer, C. J., observes that the note 
is equally applicable to the use of the terms "joint 
tenancy and survivorship” for the incidents asso- 
ciated with joint ownership under the Mitakshara 
Law. ‘The only degree of resemblance between the 
two systems of law is the ‘jus rescendi’ and the 
effect of death of one coparcener, namely, an ex- 
tinction of the deceased pei'son’s interest and 
diminution in the number of sharers whose pre- 
existing interest extended over the whole property.’ 


This is just the reason why, when a coparcener 
dies, no property, nor even his interest, devolves 
upon any person. It remains in the coparcenpy 
to be worked out and separated at the partition 
in favour of the person who can represent him at 
the time, ffhat it devolves upon the widow is 
an exception to the rule. 

(52) In order to make the position clear, I 
would for a moment consider what should happen 
in the case of the death of a Hindu after the Act 
leaving a widow and a body of coparceners. It is 
clear at the moment, the husband's interest will 
become extinguished and would lapse in the same 
manner as it would if the Act were not in force 
with the only difference that the number of per- 
sons for whose benefit the effect of extinction will 
operate will include the widow. The interest thus 
grows in her and can be not mapproprlately des- 
cribed as devolving on her by survivorship. Like 
all other survivors, she should acquire a right of 
claim^ partition. My learned brother Das, J., 
reliesrupon a decision of the Patna High Court in 
hcAdifig that accrual of this r^ht is by way of 
inhirltsihce, ; The^decii^n is reported In the case 
ofv'Blyashwar Prasad Naredn Singh v. Haranarain 

(32)1 1945 Fat. 116. What was held 






in that case by Fazl All, C. J., (as he then was) 
is summed up in the following words: 

"Therefore if the interest which she has in the 
property at present is an asset of the husband, 
then It can be lawfully attached. As I have already 
stated if she acquired the interest of her husband 
as an heir, then it must be deemed to be the latter’s 
asset in her hands.” 

I have nothing to disagree with this learned judg- 
ment. But I do not consider, it supports the 
theory that the process that takes place at that 
psychological moment is one of inheritance as dis- 
tinguished from devolution by survivorship. The 
law amends the Hindu Law to the effect of adding 
the widow to the list of survivors as if she would 
be a member in the corporate body of the copar- 
cenary for the purpose of devolution of his in- 
terest. The character or extent of such devolu- 
tion is to be determined according to the rule im- 
plied in the words "she shall have the same in- 
terest as her husband had at the time of death.” 
The judgment of Venkataraman Rao, J., of the 
Madras High Court in the case of ‘Sardambal v. 
Subbarama Ayyar’, A I R (29) 1942 Mad. 212, to 
be presently referred to, would make the position 
clear as to why the creditor of the husband can 
lawfully attach the widow’s interest in the joint 
family property accruing to her under the pro- 
visions of this Act. A relevant passage occurring 
in the judgment of Gwyer, C. J., which runs as 
follows will throw light on the subject: 

“Whatever may be the position tmder the Eng- 
lish Law, the theory of extinction does not 
exactly (in the sense ‘completely’) describe the 
position which arises on the death of a member 
of a Mitakshara joint family. The result of a 
long course of decisions is that certain legal acts 
continue to operate on the interest of the deceased 
even when what is ordinarily spoken of as the rule 
of survivorship is taking effect.” (the bracketed 
words are mine.) 

The following exti'act from the judgment of Ven- 
kataraman, Rao, J., is very illuminating: 

“If for instance an undivided member dies leav- 
ing a son and also his widow, the property would 
devolve upon both of them and though, so far as 
the widow is concerned, her interest is limited, no 
such limitation can be placed upon the interest 
taken by the son. It cannot be said that the in- 
terest of the son is attached but not that of the 
widow. ‘The fact that a right of partition is 
conferred upon the widow goes to show that the 
property is taken by her subject to all the rights 
and liabilities which the husband would have had 
because it is the same interest that is conferred 
upon her.’ Therefore, giving the language its 
plain meaning, the property taken by her must be 
held to be liable for the payment of her husband’s 
debts and is liable to be attached by the plaintiff." 
It is abundantly clear from the above that liabi- 
lity to her' husband's debts of the interest accruing 
to her on his death, under the benefits of the Act, 
arises not on account of the process of accrual 
being either succession or inheritance rather than 
survivorship, but because she gets the same in- 
terest that her husband had which means she 
gets it subject to the rights, obligations, liabilities 
and equities that would have been available to 
any outsider as against that interest. To use the 
words of Sir Maurice Gwyer, the legal act of the 
liability incurred by the loan of the husband is 
already in operation as against the interest that 
he had. The other coparceners cannot be said to 
be getting the “same interest” for the purpose of 
the liability- The Joint family property in the 
hands of the son is liable for the father's debts. 
‘Hiat does not necessarily make out the position 
that the son gets his father's interest by inherit- 
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ance. In Madras jurisdiction, a coparcener can sell 
his interest in family property. That does not 
mean that he succeeds by inheritance, not by sur- 
vivorship, If Fazl All C. J. used the word ‘heir’ 
or ‘succession’, he did not mean to use it strictly 
in the technical sense; he meant nothing other 
than what Venkataraman, J. laid down, on which 
he relied, it being the admitted position that by 
that interest accruing to the widow, the coparce- 
nary does not become disrupted, or, in other words, 
the share accruing to her does not become separat- 
ed, carved out and held as an asset different from 
the assets of the joint family property. What his 
Lordship said was true for the limited purpose of 
enlorcing the liability for the husband’s debts 
against the interest devolving on her. No corrola- 
ries should be di'awn to support the proposition 
that she must get the interest at her husband’s 
death or not at all. In the Hindu law jurisdiction, 
a coparcener’s creditor can follow the joint family 
property in the hands of his sons but not so if the 
property is in the hands of his sons living in com- 
mensality with others who are collaterals to their 
father. This does not amount to mean that the 
sons get by inheritance while others get by survivor- 
ship. In a joint family constituted by father and 
his sons, the father dying after the Act, the en- 
tile property comes to the possession of the sons 
and their mother. The property would be eciually 
liable in their hands even though the sons are 
surviving coparceners while the mother, as a widow, 
is assumed to be heir. My conclusion is that the 
fixation of this liability on the assumption that the 
deceased husband’s interest is an asset in the hands 
of his widow is not at all a relevant consideration 
for the purpose. It would have been relevant if it 
were an infallible proposition that an heir, or, in 
other words, one who takes by inheritance, must 
take at the death of the propositus. Various other 
estates may interpose to postpone the vesting of 
succession to a later date. This is illustrated by 
the reversionary succession interrupted by widow’s 
estates or other life estates, such as, that of a 
daughter, sister and so on. The Hindu law in- 
troduces the fiction of death of the last male holder 
occurring, as it were, after the said estates expire. 

<53) I would further point out that I could come 
across no decision in which it has been held not 
only that the interest of the husband, that is ac- 
quired by the widow, gets disrupted from the joint 
family property once for all, and never comes back 
to it even though the family continues to function 
and exist as a corporate coparcenary body after the 
widow's death, but also that it goes, on her death, 
to her husband’s heirs as distinguished from co- 
parceners or survivors. On the other hand, one 
of the decisions cited by my learned brother Das, 
J. lays down the contrary, I would, in this conne- 
xion, invite attention to a decision of the Lahore 
High Court in the case of ‘Vinod Sagar v. Vishnu- 
bhai’, A I E (34) 1947 Lah. 388. Paragraphs 56 and 
57 of the judgment delivered by Abdur Rahman, J. 
deal with the question. The sum and substance 
of this judgment is to the effect that accrual or 
growth of the right of a widow does not amount 
to disruption of the coparcenary nor separation 
of any particular interest from the joint family 
property, until the widow effects a partition by 
metes and bounds; that even if she divides her 
interest by metes and bounds the rest of the joint 
family and joint family property remain completely 
unaffected; that until a partition is brought about, 
the Karta of the joint family would be entitled to 
act as such and the widow shall be bound by his 
acts in the fullest possible sense in his capacity 
to represent the entire of the coparcenary. On 
partition, the Karta's power of management and 
control would be kept in abeyance in regard to the 
property which has fallen to a widow, for such time 


as she remains in its possession. The learned Judge 
says : 

“Whether its character would change even after 
a partition by metes and bounds does not arise 
for decision at this stage, although, as at present 
advised, I seem inclined to the view that it would 
not.” 

In my judgment, I see nothing in the nature of 
interest that devolves upon the widow under the 
Act which, except temporarily for the purpose of 
enabling the widow to enjoy widow's estate and 
that on partition by metes and bounds, would alter 
the character and the destination of the property 
for the purpose of its ultimate devolution. Such 
alteration may occur on change of circumstances, 
such as, family having broken up in the meantime. 

If the unit of the joint family and the joint family 
pi’operty, as such, continues till after the widow’s 
death, the estate must return to and merge in the 
stock of the coparcenary property. I would sum 
up the position like this that on the death of the 
husband, his interest in the joint family property 
would lapse. In the coparcenary estate includiog 
her husband’s interest, she shall have the same 
interest as her husband had at the time of his 
death. That interest will be an unpredicatable and 
unpredictable one. Under the management of the 
Karta of the joint family, she shall be bovmd to I 
sue and to be sued through him, who will represent 
her and her undivided interest, just in the same 
manner as he would for the other coparceners and 
their coparcenai y interests. She will have the same j 
right of claiming partition as every other copax- | 
cener would have. Till partition her right will be 
only to maintenance, just in the same manner as 
that of any male coparcener. I would here quote 
Gour’s Hindu Code, Art. 1069: 

‘‘But it is clear that even in this family all per- 
sons do not possess equal rights, The property 
which it owns is called ‘joint family property,’ but 
it is a misnomer if it implies possession of any 
common rights other than the right to mainten- 
ance.” 


When partitioned at her instance, portion car^ 
ed out she shall be entitled to enjoy separately and 
during such enjoyment which enures till her death, 
the dominion of the Karta of the joint family 
mains in suspension. When she dies the wom^s 
estate goes back to the joint family if it exists. The 
conception of Hindu law is that after woman's estate 
tenninates, the property goes back to the StwK 
from where it had come. In the present case, tM 
stock is the coparcenary and coparcenary property. 
It is the same interest that her husband had, that 
means, a coparcener’s interest in the coparceny 
property. There is absolutely no guarantee eit*^ 
in the implied conception or connotation underly- 
ing the idea of Hindu women’s estate or in the 1^” 
guage of the Act that would warrant the conclu- 
sion that the property should go to her husbai^ 
heirs as his separate property, he being considereo 
to be a fresh stock of descent for the purpose oi 
inheritance. I would here quote a few passages 
from Mayne’s Hindu Law at pp. 720-21 : 

“The Act however does not effect a stetuUOT 
severance or disruption of the entire family. ^ 
interpret the Act as effecting such a 
would cut across the recognised principles of 1^0“ 
Law and would not make for a rational and order^ 
succession. As the wives of coparceners OJ® 
doubtedly members of a joint Hindu family, there 
is nothing incongruous in the widow of a coparcenff 
being viewed as occupying a position more or iw 
analogous to the position of a coparcener in a 
bhag family. As the other members of the 
will remain imdivlded and as she cannot be 
ed as the widow of a divided member, the 
family system and management will cont^e ^ 
before, probably an advantage; Except to the w 
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tent of the widow taking her husband’s interest, 
the Act leaves the rights of the other members 
of the family untouched. The result is that while 
Jthe deceased coparcener’s hxterest vests in his 
widow, his male issue will continue in the strictest 
sense to be coparceners along with the other male 
members of the family with mutual rights of sur- 
vivorsliip. So alSo under sub-section 1 1) , in a Mita- 
kshara lamily, the sons, grandsons and great-grand- 
sons of her husband will be coparceners ‘inter se' 
while tire widow will hold her interest in quasi- 
severalty but along wdth them. To hold that the 
widow of a coparcener who takes his interest on his 
death is strictly a tenant-in-common with the co- 
pai’cenary body is not to give full effect to the 
words in S. 3 Cl), according to which she is to have 
‘in the property the same interest as he himself 
had’, apart from the grave complications which it 
will involve. On that view, she will be entitled to 
an account and for a definite share of the income, 
while the others will not be; more than that, it 
will lead to anomalies and hardships in conne- 
xion with the allotment of shares; and even before 
pEkrtition there would be separate management and 
representation and separate incurring of debt. ‘But 
evidently the intention of the Act is only to inter- 
rupt survivorship and to protect the right of a 
widow so that she may have the same interest 
as if she continued the legal persona of her husband 
till partition'. 

“Though, if she were assumed to be a coparcener 
in the Mitakshara sense, the working of the Act 
would be easier, the circumstance that she will 
hold her interest under the Act in quasi-severalty 
does not materially alter the position of the joint 
family in other respects.” 

(54) Substantially, the devolution by survivor- 
ship, while acting on undivided coparcenary pro- 
perty, has, dormantly inherent in it, the principle 
on which the Hindu law of succession is based, 
which is for the time being eclipsed by the domi- 
nant concept of Hindu coparcenary, and the impli- 
cations implicit in it for the purpose of its corpo- 
rate functioning. When the time for disruption 
of the coparcenary arrives, and the coparcenary 
property is divided, the right by survivorship mani- 
fests itself in the form of a right to succession. 
The deceased coparcener, whose interest in the co- 
parcena^ property lapsed, or extinguished itself 
at the time of his death, is at the time of division 
represented by those who would be his male heirs 
within the coparcenary under the laws of inherit- 
ance and they will take that interest which he 
could have taken had he lived till partition. In 
this view of the matter, his interest remains un- 
disposed of, and what goes down from time to time 
by deaths and births is the right to represent him 
which is not, in the strict sense of the term, the 
same as the right to property. By the time, if the 
law could interpose a representative of its own mak- 
ing, its effect would be the same as if representa- 
tives could be added or deducted by birth, adoption 
and death under the Hindu law. For the purpose 
of determining the time of accrual of the widow’s 
interest under the Act, the test of its ffuctuability 
has been applied by my learned brother Das, J. with 
some amount of rigour. He himself, however, is 
not certain about Its fluctuability and has reserved 
his opinion about it. In the circumstances, no 
certain result could be achieved on admittedly un- 
certain basis. He, in this connexion, has referred 
to a decision of this Court, to which I was a party 
reported in I. L, R. (1949) 1 Cut. 483. The aspect 
of the question with which we are dealing did 
never arise then. I am stlU of opinion that on the 
f^ts of that case my decision was correct. I do 
not fear that in the light of the present decision 
the decision reached there should have 
beia''^Bilytlitaig different. At any rate, 1 am quite 


sure that such fluctuations as are inherent in the 
character of “the same interest as her husband 
had would aflect intorcist bolorc? devolution. 
Tile question before us in the case of Kunja Sahu 
V. Bhagaban Mohan ty’, I. L. R. (1949) 1 Cut. 483 
was if tile widow, on whom the same interest as 
her husband had had devolved, would be entitled 
to alienate before pai'tition by metes and bounds. 
It was argued that "the same interest" should 
mean “the coparcenary inalienable interest that 
her husband had'. In support of this argument, the 
decision of Leach, C. J. in the case of 'Chinniah 
Chettiar y. Sivagami Achi’, AIR (32) 1945 Mad 
21 was cited, to show that according to the learn- 
ed Chief Justice Leach the word “same interest” 
would compel him to hold that the widow’s interest 
would be subject to such reduction by fluctuation 
by an adoption as it would in the hands of her 
husband. To that contention, I observed 
:“with great respect, I cannot go so far as that 
because it would be difficult to assume that her 
interest will be enhanced on the death of copar- 
cener as it would have had her husband been auve”. 
My observation is not tantamount to saying that 
there will be no fluctuation of whatsoever kind. I 
did not, in fact, dissent from the learned Chief 
Justice, but I said I could not go to the fullest ex- 
tent that all kinds of fluctuations including en- 
hancement by fluctuation would also occur. Reduc- 
tion by fluctuation is permissible but dot enhance- 
ment, because evidently, as the trend of authorities 
so far goes to establish, with which I very respect- 
fully agree, she is not a coparcener in the full sense. 
The mam decision proceeded on the basis that hers 
was a widow’s estate according to sub-section (1) 
and the meaning of “same interest” in sub-section 
(2) must be arrived at in that context. As such 
an estate, it is alienable and its main attribute 
cannot be cut down by the doctrine of fluctuability 
being called in aid. At any rate, I must observe 
once again that the problem of fluctuability creates 
greater difiiculty in the case of post-Act widows 
than in the case of pre-Act widows. To the ques- 
tion arising in the latter case, there is a very sim- 
ple answer, namely, that she must take the same 
interest subject to such variations as might have 
in any way impaired it by time a right accrues to 
her. Suppose, the entire joint family property is 
sold away for joint family debts between the hus- 
band’s pre-Act death and post-Act devolution upon 
the widow. The benefit of the Act cannot be said 
to materialise not because the Act does not apply 
to pre-Act deceased's widow but because the interest 
that the Act intends for her was not in existence 
at the time the Act came into operation. The same 
is the case with regard to mutilation of the said 
interest or its impairment within the time by agen- 
cies either voluntary or involuntary. Take the 
simple illustration of a Mitakshara son. He be- 
comes a coparcener on birth, but he cannot in any 
event challenge an alienation of the joint family 
property that had taken place before he was legal- 
ly born. The real difficulty arising out of fluctu- 
ability or otherwise would be almost baffling in a 
case where the interest devolves upon the widow 
on her husband’s death after the Act and she never 
alienates her interest nor partitions till a number 
of deaths and births in the coparcenary body had 
occurred and then she comes out with a suit for 
partition claiming that she should get the same 
interest as her husband had at the time of his 
death. In case the fluctuation takes place from 
such a cause as operates on the interest that her 
husband had, that is. a coparcener’s interest in 
coparcenary property from its inherent character 
the widow’s rights thereto must be governed by it, 
even to its curtailment. There may be cases in 
which the fluctuation takes place on accouid; of 
loss of a coparcener’s status, such as, accrescence 
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due to increase in the number of coparceners of 
the same degree of I’elationship with the common 
ancestor. In such cases, the widow may not be 
entitled to the increase, because she does not in- 
herit her husband's status in the family. 

(55) Besides, as 1 have already expressed myself 
very clearly, in applying the rule of fluctuability, 
we shall have to make compromises or exceptions 
in order to meet the ends of justice, illustrations 
of which are numerous in the rules of Hindu law 
or custom in their application to the realities of 
life. It is too difficult to lay down any inflexible 
rule. Each case shall to be decided on its own 
tacts. Fluctuations due to natural causes of deaths 
or births in the coparcenary body are associated 
with gain or loss of status. A new birth brings 
in a coparcener. That affects not the status but 
has the potentiality of affecting the interest of 
others, while death, resulting in loss of status of 
the deceased, attracts accrescence in the case of 
those only who have the requisite status at the 
moment. Hence the difference. Assuming my casu- 
al observation in that case, where, too, I have ob- 
served logical deductions would land us in ano- 
malies rather than remove them, to be true, my 
present conclusion is not in the least affected. 

(56) The learned author of Mayne's Hindu Law, 
10th Edn., has given an illustration at p. 722 at the 
end of Art. 592, which I will quote here : 

"The anomaly of a widow holding a woman’s 
estate in the undivided property of her husband 
must necessarily be dealt with as a special case; 
the interest she takes may well be a fluctuating 
interest till there is a partition." 

It must be remembered, however, that such cases 
will occur very rarely, if not, not at all. So long as 
any coparcener dying after the death of the con- 
cerned widow’s husband leaves surviving him any 
male issue within the prescribed degree, or even 
a widow of his, or any of his male descendants, 
the concerned widow’s interest shall not be affect- 
ed as they or any one of them shall represent the 
subsequently deceased coparcener at the partition. 
The ambiguity, if any, being common to the c^es 
of pre-Act and post-Act widows, its determina- 
tion is not material for testing the correctness of 
either of the rival contentions, 

(57) I would just point out an instance which 
would testify to the correctness of the view that 
I have taken. Suppose the Act operates only in 
cases where a Hindu dies after the Act both within 
the meaning of sub-sections (1) and t2) of section 
3. Take a Hindu dying after the Act who leaves 
besides his widow, a daughter-in-law and a grand- 
daughter-in-law whose husbands predeceased him 
before the Act. The rule of devolution of interest 
on the last two widows will operate differently 
according as sub-section (1) or (2) of section 3 
applies. In the former case, they should each get 
the share of a son or grandson along with the 
widow; but in the latter case, they will get nothing 
while the deceased’s widow will get the entire in- 
terest. This will happen because their husbands 
died before the Act. In this connexion, I should 
note that it is not disputed that the benefit of siU>- 
section (1) will accrue to the predeceased son’s 
widow or predeceased grandson’s widow even if their 
husbands died before the Act, provided that the 
properties to be inherited were those of the Hindu 
dying intestate after the Act, in which their hu^ 
bands had no vested interest at the time of their 
deaths. They shall, however, be deprived ot the 
interest that their husbands had at the time of 
their deaths in coparcenary estate. It woifld be 
difficult to appreciate that this discrimination is 
within the intendment of the Act. The object of 
the amendment was obviously to give the right that 
a Hindu had, or could have had. if alive, at the 
opening of Uie succession or dissolution of the 


coparcenary, to his widow. This object was, how* 
ever, subordinated to the consideration of leaving 
undisturbed transactions, or considerations that 
were lawfully completed under the law in its pre- 
amended state. If we’ presume the Legislature 
to be free from arbitrariness and gtuded by rules 
of justice and equality to all, similarly circum- 
stanced, we cannot make the assumption of discri- 
mination that must have to be made in order to 
justify the opposite view. Sub-section (2), inter- 
preted as I do, would completely obviate the anoma- 
ly referred to. If the rival contention is acceded 
to, their widows get an interest in the properlgr in 
which they had none, while they are excluded from 
the coparcenary property in which their husbands 
had an interest at the time of their respective 
deaths. That such widows were intended to be 
given better rights cannot be denied in view of the 
provisions of sub-section (1) of section 3. 

(58) In expounding that to give the benefit of 
the Act to women widowed prior to the Act would 
amount to divesting the coparceners of the normal 
rights vested in them from their births, my learn- 
ed brother, Das J. has enumerated Uie various 
rights and privileges, either in existence or in ex- 
pectancy, of a coparcener in a Hindu joint family. 
On the assumption that they are vested rights, 
their impairment, even to the slightest possible 
degree, is held out as the determining factor of 
retrospectivity. Though in my view they are not 
so, I should, assume for argument’s sake that 'what 
my learned brother Das, j. enumerates as vested 
rights are so in reality. At the same time, I would 
assume with him that the Act cannot be given 
the meaning so as to affect such rights. The result 
that would inevitably follow is that, so long as a 
single coparcener, bom prior to the Act, is alive 
in a joint family, at the time of the post-Act death 
of a Hindu coparcener, his widow shall not be en- 
titled to the benefit provided for under sub-section 
(2) of the section. This, in other words, means 
that in order that the Act shall operate prospec- 
tively, the joint family must have been one in 
which the surviving coparceners would be all bom 
after the Act, or one that is constituted after Act. 
It is, however, conceded that the Act must operate 
in all cases of deaths of coparceners after the Act, 
independently of the fact that the surviving ^ 
parceners had acquired their vested rights by births 
before the Act came into effect. In this conten- 
tion, no distinction is made as to the impai rme nt 
of the rights of the surviving coparceners befcwem 
those born before and those bom after the Act. 
In that event, the Act must be taken to be retros- 
pective in its very nature. The distinction betwern 
the effects of the two rival interpretations in tnis 
respect, therefore, is without difference. Bp- 

parent retrospectivity is thus not real, nor it is sanc- 
tioned by the language of the Act. It wifi appw 
to the devolution of interest of a Hindu dying ue- 
f ore as well as after the Act, with the same effec^^ 
the rights of surviving coparceners. It has ^n 
accepted by ^ such eminent Judges and JiB^ 
as had had the occasion to consider it that vw 
operation of the Act is prospective in natme no^ 
withstanding that its operation does dej^'ve an 
the coparceners bom before the Act of what 
ther Das J, calls vested rights of theirs, xn^ 
views, for which I am full of respect, cannot » 
explained except on the hypothesis that the 
of the coparceners before partition are not ve^ 
rights. It is too late in the day to flout to yl^ 
of theirs. So in whatever manner ^ exi^t^ 
surviving coparceners’ rights are afiectei^ ks 
ration should not be condemned as 
I shall not be understood to advocate to 
nor has it been pointed out to us. th^ 
of my view would amount to reopening to 
pleted transactions, such as, pre-Act 
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or partitions or the like. The Act operates only 
on Joint family having coparcenoi’y properties that 
continue to be so at the time 'it conics into iorcc. 
^Etiis is exactly the view that has been taken by 
my I/ffd Varadachariar, J. in the case or 'Umayul 
Aohl V. Lakshml Achi', AIR (32) 1945 F. C. 25 at 
It S3. The paragraph in which this position has 
been expounded is very much liable to be miscons- 
tnxedi but on a close reading it is clear that it 
means exactly what I have just now said above. 
THie passage that can give rise to misconstruction > 
U and when read stripped off from its context, 
reads: 

“It is true that, on the above view, the plaintiff 
}n the present case will derive no benefit liom the 
Act* though she happens to be the widow of a 
predeceased son. But that is due to the circum- 
■tftnees that her husband died before the passing 
of the Act." 

The death of "her husband" before the Act was 
considered to be the circumstance on which de- 
pended the result of "derivation of no benefit 
from the Act" for the plaintiff. That is because 
on her husband’s death, prior to the Act, the joint 
family, as such, came to an end with the result 
that at the commencement of the Act there was no 
Joint family nor Joint family property. This posi- 
tion is made clear by his Lordship by illustrating 
at on reference to a hypothetical case. In this case, 
though not expressly but by necessary implica- 
tion, it may be understood that B’s widow lost her 
busband before the Act. This is made clear by the 
learned Judge saying that the adoption by A’s 
widow was after the Act. Last comes the con- 
cluding passage which reads ; 


(59) I would here refer to a passage from iht: 
Judgment of Gwyer, C. J. of India, in which lii^ 
Lordship says that the Hindu WomeiVs Rights tc 
Property Act is a remedial Act seeking to remove, 
or to mitigate, what the Legislature presumably 
regarded as a mischief; and as such it ought to 
receive a beneficial interpretation, and even though 
it be found in a small minority of cases to pre- 
judice rather than to benefit those whom it was 
intended ‘to help, this would be no reason why the 
Court should not adopt the construction which is 
on the whole best calculated to give effect to the 
manifest intention of the Legislature.’ Brother Das. 
J. does not dispute this proposition but says that 
the beneficial construction must be one admissible 
under the language of the Act. Ti'ue, when two 
reading or two interpretations are equally admis- 
sible, this doctrine would give preference to the one 
which would render a larger measure of benefit to 
a larger number of people. With reference to tliis, 
my learned brother Das, J. in his judgment in para- 
graph 43 has said 

"But it is not clear what particular class of wo- 
men are intended to be benefited thereby. It can- 
not even be maintained that at least all widows 
are intended to be benefited thereby. Indeed the 
contrai7 can be demonstrated, viz., that certain 
widows who were entitled to rights under the pre- 
existing law are deprived of their rights. For in- 
stance, the mother or daughter of a widower tmalej 
having self-acquired property who leaves him sur- 
viving no male issue but a widowed daughter-in- 
law is excluded by the said daughter-in-law by vir- 
tue of sec. 3 sub-sec. (1). Therefore the Act helps 
only some women who are widows and not all wo- 


*The only possibility of caHing the Act to her 
aid is by the application of sub-s. (2) of S. 3 if 
a double fiction could be imported so as to justify 
tile assumption not only that, ‘the joint family was 
tieing continued by the adopted boy but that B must 
lie deemed to have died after the adoption. On 
this assumption, B’s widow could retain a half of 
the estate as against the adopted son of A, only if 
B’s ownership could be described as ‘interest in 
floint family property." 

An “interest in the joint family property” in the 
aforesaid passage is quoted from sub-section (2) 
of Sec. 3. Three things are clear from this pas- 
cage, viz., that (a) the husband’s interest at the 
time of his death, while he is sole surviving co- 
parcener, is to be distinguished from "his interest 
in tile joint family property”. (It can be his sepa- 
xate property which according to the learned 
Judge is not embraced within the scope, intend- 
ment and object of the Act. In order to be "an 
interest in the Joint family property’’ within the 
meaning of sub-sec. (2), it must be an interest in 
each property for the purpose of the sub-section 
onty when at the death of the widow’s husband 
wne or more other male coparceners were alive); 

the joint family must be continuing from before 
ttbe commencement of the Act till the Avt 
came into force, (c) so that the interest devolving 
on tile widow could be said to be "an interest in 
Itie Joint family property" that her husband had. 
Uke the case of a completed partition of the family 
«tiate accompanying a disruption of the coparcen- 
prior to the Act the death of the widow’s hus- 
iMJid as the sole surviving coparcener amounts to 
a completed transaction or part consideration which, 
acemding to my view, is not in the least affected 
by the operation of the Act. I shall show presently 
titat (xmeeding that my view is one demanding re- 
tixxfpective operation of the Act, it is limited and 
confined to cases where such past transactions or 
considerations are not affected. It is well known as 
a canon o£ constnicUcni of statutes that a statute 
nay be retiospeetlve to certain extent and no fur- 
ttwr. 


men or all widows.” 

I am sorry to have to say that I do not at all com- 
prehend that the mother or the daughter of a 
widower has been deprived of her reversionary right 
to succession by virtue of sub-section (1) of section 
3, They do, notwithstanding the Act, retain their 
places in the list of heirs. Mother is a later heir than 
son, grandson, great-grandson, widow and daughter 
of the last male holder. The Act has introduced 
son’s widow, grandson’s widow and great-grand- 
son’s widow in the places of their husbands. By 
this process, the chance of succession of either the 
daughter or the mother is not in the least rendered 
more remote than what it was before. It has also 
to be noticed that these widowed daughters-in-law 
or grand-daughter-in-law take side by side with the 
living sons and grand-sons in whose presence neither 
the mother nor the daughter could inherit, even 
though daughters-in-law and the grand-daughters- 
in-law were not conferred the right to succeed 
under the Act. So the apprehended consequence is 
more imaginary than real. On the contrary, the 
Act has increased the number of women heirs in 
the place of their husbands along with the male 
relations of the same degree without removing 
other women relations even a step further than 
the places they have been occupying under the 
Hindu law. Here, I would point out that the Act 
pre-eminently intends to benefit predeceased sons’ 
and grandsons’ widows. Brother Das’s construction 
would defeat this. Sub-section (2) of section 3 
uncontrolled by sec. 4 would achieve this very effi- 
ciently. This establishes the correctness of my ex- 
position, 

(60) My learned brother Das, J. would ask me to 
interpret the Judgment of Mr. Varadachariar J. of 
the Federal Court, already referred to in the way 
which he has done in order that I may appear to 
pay due regard to it as a Judgment of a Superior 
Court by which I am bound. But it is within my 
right to comprehend the judgment in my own way 
and my learned brother should kindly remember 
that I have followed the judgment of Mr. Justice 
Varadachariar in the Federal Court in support of 


19M * • 


Ma (3 pBgQBt 



402 Orissa 

the view that I have taken. If his Lordship Mr. 
Justice Varadachaviar has said that the Act is pros- 
pective I have not said anything to the contrary, 
bn the other hands, I have not fallen a prey to 
the content ion that all other considerations being 
equal, retrospectivity would consist in merely rely- 
ing on a prc'-Act event as attracting its operation. 
Jn cither of the cases, impairment or divestation 
of pre-Act acquired coparcenary right being com- 
mon, there is no logic in distinguishing one as 
prospective from the other as retrospective. I do 
not apprehend, as brother Das, J. says, that dis- 
tortion of domestic equilibrium would occur. 

In my judgment, the view that we have 
taken will restore the equilibrium in the domestic 
sphere of life, where it has been lost. It will re- 
move the cold indifference with which the Hindu 
widows are being treated by theii' husband’s copai*- 
ceners and relations even in cases where their hus- 
bands have thrown all their earnings into the family 
lunds and added immensely to the opulence of the 
coparcenary and have, in substance, built it up. It 
is apprehended by my learned brother that this 
pronouncement will adversely affect or otherwise 
reopen completed transactions and thus unsettle 
settled rights and obligations created on their basis 
and should give rise to numberless litigations and 
liabilities changing the legal relations already estab- 
lished. This apprehension is, to my mind, wholly 
unfounded. In this connexion, I shall refer to 
section 3 of the Orissa Act (V of 1944) which reads : 

"Notwitlistanding anything contained in section 
2, where any person, who, but for this Act, would 
have been entitled to any property, has been in 
possession thereof or has made a transfer thereof, 
his possession up to the date of the commencement 
of this Act shall be deemed to be as lawful, and 
the transfer so made by him shall be deemed to be 
as valid, as if this Act had not been passed.” 

(62) Besides, I shall di’aw attention to the fact 
that it is not a case in which we are going against 
a series of judgments which had founded legal 
rights and obligations amongst the people. Even 
so, that there will be a few cases in which com- 
pleted private transactions will have to be reopen- 
ed should not stand in our way of interpreting the 
Act rightly to the best of our judgment. The prin- 
ciple of ‘stare decisis’ is not called for in the facts 
of this case. I would conclude, therefore, my judg- 
ment with the remark that, with the greatest de- 
ference to the views of my learned brother Das, J., 
I could not persuade myself to hold that by taking 
the view of giving benefit to the widows, whose 
husbands died before the Act, we are at all giving 
it a retrospective operation so long as it does not 
affect the completed transactions or past considera- 
tions that took place before the Act. If anything 
is affected, it is the presumed chance potentiality 
of pre-Act born coparceners. A similar argument 
was advanced in relation to the construction of the 
Hindu L/aw of Inheritance Amendment Act and 
it found favour with the learned Judges in the 
case of 'Krishna Ohettiar v. Manikammal 57 Mad. 
718. I would cite a passage from this judgment 
of Madras Court, which was quoted by Sir Fazl 
Ali C. J., who delivered the judgment of the court 
-in the Patna Pull Bench case of ‘Pokhan Desadh 
V. Mt. Manoa’, AIR (24) 1937 Pat. 117. 


1* Sll 

"At p. 187, the learned author (Maxwell) observes 
that a testator is presumed to have in view the 
state of the law when he made his will. If it be 
so, we can reasonably presume that a person com- 
petent to make a will is satisfied with the state of 
the law regaroing the order of succession to his 
estate among his heirs, if he prefers to die intestate 
without making a will . If he wishes to prefer a 
remoter to a nearer heir he will certainly have re- 
course to the making of a will. If he does not 
make a will, it may be because he wishes that his 
property should devolve according to -the existing 
law of succession. The policy of the legislature is 
not to make a subsequent enactment operative 
against the estate of such a man and thus frustrate 
his presumed intentions, unless, for special weighty 
reasons, such a retrospective operation is bound to 
be necessary. If Act 2 of 1929 is given such a re- 
trospective operation, it would be frustrating the 
intentions of the last male owner who preferred 
to die intestate before the passing of this Act. Such 
an anomaly will not arise if this Act should be 
held to apply only prospectively". 

In reference to this contention, Fazl Ali, O, Jv 
in that Patna Full Bench case, observed : 

“The point to be considered is whether we can 
legitimately draw any presumption as to the In- 
tention of a person who has died intestate.’ I ven- 
ture to point out respectfully that if it is permis- 
sible to say that a man did not leave a because 
he was satisfied with the state of the law regarding 
the order of succession to his estate, it is equally 
permissible to say that his intention might have 
been to let the law take its course and that be was 
not thinking of any particular heir at all. It being 
impossible to predicate as to who would succeed to 
the estate until the succession opens, it is difficult 
to say that a person who dies intestate had con- 
templated at the time of his death that he would 
be succeeded by any particular person or persons. 
There will be still less justification for presuming 
that if he had known that a change was going to 
be effected in the existing law, he would have dis- 
posed of his property by means of a will. That 
being so, there is no question of frustrating tto 
presumed intention of a person to whose estate 
the Act applies, and as already stated, to hold 
that the Act applies only when succession opens 
is not to give it a retrospective effect and therefore 
the principles bearing upon the question as to when 
a statute shall be construed to have retrospective 
operation have no relevancy”. 

The observations of Fazl Ali, O. J. Will apply 
‘mutatis mutandis’ to this case with reference to 
the view of my learned brother Das, J., particularVi 
as the statutes under consideration are in ‘pw* 

(63) In the premises aforesaid, I would a^ee vrttii 
the order proposed by my learned brother, Narasiin- 

ham, J. . 

(64) ORDER: It is therefore ordered that 
appeal be allowed and that the widow concerns 
will have the same interest in the joint fanw 
property as her husband had at the time of his 
death. There will be no order for costs. 

D.R.R. Appeal aUotoe^ 
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SUBJECT INDEX 


Administration of Evacuee Property Act 
(XXXI [31] of 1960), S. 28 — See Oonstitu. 
fcion of India, Art, 31 4S46 

Adverse possession — Treapaaser entering upon 
property under defective grant — Possession of 
part of property^Inference of adverse possession 
as to rest when can be raised — Limitation Act 
(1908) Arts. 142 and 144 6026 

Arbitration Act (X [10] of 19d>0), S. 21 — Par- 
ties to submission 445a 

S. 30 — Award — Extent of finality — Power 

of Court to set aside 201a 

S. 30 — Otherwise invalid* — Illegality ap> 

parent on face of award ^ 2016 

-S. 30 — Otherwise invalid — Subject-matter 

of reference not including claim for interest for 
delay in settling dues of contractor — Claim pre- 
ferred for first time during progress of arbitration 

Other party not submitting to jurisdiction of 

arbitrator to decide such question — Arbitrator 
in awarding interest acts without juriadiotion 

201c 

S, 30 — ‘Otherwise invalid* — Contract 

for supply of bricks specifically providing that 
other party will not entertain any claim for 
damage to unburnt bricks due to any cause what- 
ever Claim by contractor for damage due to 

non-removal of bricks from kiln area according 
to contract — Arbitrator upon erroneous construe- 


Arbitration Act ( contd,) 
tion of contract awarding compensation to con- 
tractor — Error in construction of contract is 
apparent oh face of award and, therefore, it must 
he set aside 201d 

— S. 30 — Miscoeduot of arbitrator — Omission 

to give notice to parties and taking evidence be- 
hind their backs amounts to misconduct 321 

iS. 30 — Award — Setting aside — Error of law 

ii6d 

.g. 34 — Contract containing arbitration 
clause — Breach of contract by defendant — Bes- 
oission of contract and suit by plaintiff — Stay of 
suit ^ 167 

Bengal Alluvion and Diluvion Regulation (XI 
[ll] of 1826), S, 2 — Custom — Proof Proof by | 
user — Allegation as to custom that mid- stream i 
line of certain river is boundary line between two 
named villagea A20o 

‘jS, 4— Acquisition of land from river — Con- 
ditions to be satisfied — Claim founded on refor- 
mation on original site — Oonditions to be fulfilled 
— Principle applicable to question between two 
riparian owners 

Bengal Land Registration Aot (VII [7] of 
1876), 8. 44 — Mortgagee registered as in poB^s« 
sion of land — Proprietor is not entitled to realize 
rent — Tenant cannot plead payment of rent ^ 
mortgagor as long as mortgagee's name stands in . 
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Bengal Land Registpation Act (contd.) 

HegiBtor D— TeaaQoy lnwa — Bihar Tenancy Act 
(VlII W of 18NB), a. 60 632 

Bengal Land RoYenue Sales Act (XI [11] o/ 
18Sd}t Ss, 37 ckfid 63 — Be«'euue sale of estate— 
Bepurohase of, by proprietor — His rights under 
repurchase 1 02a 

■S. 37 — Annulment of interest in portion of 


toazi— a. A. No 829 of 1940, Overruled 632 
‘S, 63 — See ibid, S 87 502a 


Bengal Money-lenders Act (X [lO] of 1940) 

— See under Deb Laws 

Bihar Abolition of Zamindaris Repealing Act 

(IX [9/ of 1960) — Act 18 ultra vires 246a 

Bitiar Administration of Evacuee Property 
<h*dinance ( ill [Sf of 1949), S. 11 — jb’ee CJons- 
feitution of India, Art. 19 (e) 434a 

Bihar Agricultural Income-tax Act (VII [7] 
of 1938) Ss- 2^ 6 (q) and 6 ( k ) — Agricultural in- 
come — Usufructuary mortgage of patni mahal — 
Bent and cess realised by mortgagee — Whether 
'^income'* of mortgagor aasessee for purposes of 
deduction under S, 6 (o) and (k) 379 

^— 1 S 6 (c — See ibid, S. 2 379 

— — S 6 fk) — See ibid, S. 2 379 

' — Rules under Buies 19 (2) and 19 (3) — Diff- 

erence — Refund of excess amount — > Olaim by 
aasessee not necessary under R 19 (2) 460 


Bihar Agricultural Income-tax Act ("XXXZ I 
[ 32 ] of 1949ft Si. 6 ib ,7 {3) (h ) — Bataie under 
Court of Wards — Collection of general rate and 
audit rate by Government — Deduction as to, 
whether allowed 402 

S. 7 (3 f fh)See ibid, S 6 (b) 402 


Bihar and Oribsa Court of Wards Act (IX 

[9f of 1879 . a. 7 — Reversionary interest — 
Meaning — Interpretation of statutes 5706 

■' jS. 7 — Appiicabilitiy — Essential conditions — 
Absence of property of ward — Effinct 670c 

S. 7 — Amendment of, in l9t0 — Retroapec- 
tlvity— Interpretalion of statutes 670c 

— S. 55— Posseseion under — • When taken 

5702 


Bihar and Orissa Local Self-Government Act 
(III [3J of 1885), S Sy— Rigut of L jcai Board 
to Bue through its Chairman — Civil P. 0. (l908), 
0. 29, R 1 6076 

S. 29 — Scope of 607c 

St 101, 138, 146 and R. 100 — Right of 


local Board to ene lor damages in reaprct of tres- 
pass, committed on a property in its possession 


U:/- 



607a 

>8. iS8 — Sm ibid. S. 101 

607a 

8. 146^8ee ibtd S 101 

607a 

-R. 200-860 ibid. S 101 

607a 


Blliap and Orissa Municipal Act (VII [7] of 

i922 ' — under Muaioipalicies 

hiu|_and prissa Public Demands Recovery 

[4 f of l9l4Jt S 11 — Oortificates 

iB— .Payment of their pro- 
of them — Their shares 





Bihar and Orissa Public Demands Recovery 

Act ( conid.) 

temporarily exempted and execution proceeded 
against others — Presh notice under S. 7 if dgcgs- 
eary 3876 

S. 26 and Soh. II, R. 24 — Certificate filed 


on requisition of private landlord — Certificate 
officer*, s power to execute it by sale of portion of 
property — Teiianov laws — Bihar Tenancy Act 
(Via [8] of 1886), S. 158- A (7) 887c 


8. 26 (1 ) — Certificate sale — Representation 

2746 

Ss. 29 and 45 — Certificate sale — Irregulari- 
ties in jurisdiction of Civil Court 3^7d 

S. 45 —Sea also S. 29 387d 

S. 45 — Section has no application to suit to 


declare certificate- eale as void ab initio as it re- 
lates to suits to set aside certificate sales 887a 

S. 45 — Irregularity in service of notice — 

Suit to art aside sale — Maintainability 610 
Sell. II, a. 24 S^e ibid. S. 26 387c 


Bihar Bakasht Dispute Settlement AcifXIII 
[13] of 1947), S. 3 - See Civil P. C. (1908), 
0 39 R 2 224a 

Bihar Buildings (Lease Rent and Eviction) 
Control Act . Ill [ 3 ] of 1947) — See under 
Houses and Rente 

Bihar District Board Election Petitions Buies 

(1939), J6 — R. 16 (2) — Oonafiruction and ap- 
plicability 209/ 

R. 16 ( 1 ) (b) — Corruption practice not 

materially affecting result of election 209(2 


Bihar District Board Electoral Buies (1937), 
R. 3 {f>) — CoDtract’ in the rule includes lease : 
Per Sarjoo Prasad J. 209a 

Bihar Land Reforms Act (XXX [SO] of 
1950), Preamble — Subject matter of Act whe- 
ther within legislative powers of State — Consti- 
tution of India, Art, 2i6 (8), Seh, VII, List II, 
Entry 36 (8B' 91a 

Preamble — Validity of Act — Const Ind., 

Arts. It, 31 (1) and 31 (2) (SB) 9l6 

Preamb 0— Nature of Act — Const. Ind . Soh. 

VII. List TI Entry 36 (SB) 91c 


Bihar Maintenance of Public Order Act (III 

[3f of 1950 — See under Public Safety 

Bihar Maintenance of Public Order (No. 2) 
Ordinance (4] of 1949 ) — See under Public 
Safety 

Bihar Maintenance of Public Order Ordin. 
ance— fit' [4lof 1946/ — See urder Public Safety 
Bihar Money Lenders Act (III [S] of 1938) 
— ScB under Debi; Laws 

Bihar Regulation (IV [4] of 1942) — Sea In- 
come tax Act (11^22), 8 3 186 

Bihar Sales Tax Act (VI [6] of 1944) — See 
uof-er SaleH Tax 

Bihar Sales Tax Act rx/X/iP; of 1947^Se6 

under Bales Tax 

Bihar Sales Tax Rules (1949) — See under Bales 
Tax 
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Bihar Tenancy Act (VllI [8] of 1885) — See 
under Tenancy Laws 

Bihar (War Acquisition of Property) Com- 
pensation Rules, 194:8^ K, <0 — Appeal against 
award filed beyond time — Delay if can becondon. 
ed under Limitation Act (1908). S. 5 4n2(r 

-R. -SO-— Applijabiiifcy ol rule to award aria- 

ing in case instituted beloro rules were promul- 

462c 

Charitable and Religions Trust Act (XIY 
[14] of l92Q)-~See Oivil P, 0. (1908), 8. 92 

Chota Nagpur Tenancy Act (VI [6] of 1008) 
See under Tenancy Lawa 

Certiorari — See under Constitution of India 
Art. 226 

Civil Procednre Code (V [5] of 1908), Pre- 
amble — iSec (1) Interpretation of Statutes 6856 

(2) Judicial Precedents (FB) 1376 
^ -S. 9 — See Houses etd Bents — Bihar Build- 
ing (Lease Rent and Eviction) Control Act (III 
[3] of 1947). S. 18 

5. 12— See also Oaths Act ( 1873), S 8: 370a 

-- S. 11 Suit for rent and ejectment- Ques- 
tion of title expressly raised and decided Ex 

parte decree— Question if operates as res judicata 

O 288 

bs. 11 avd 47 and 0. 21, E, 55— Objection 

to execution under S. 47 _ No objection as to 
want of notice under 0. 21, R. 22 raised— Pro- 
perfcy sold in execution— Suit to declare sale null 
and Suit, if barred — Objection as to notice, 

if can be raised— Sale without notice, if without 
jurisdiction Sbhfe 

-If— Competency to try subsequent suit 

3616 

■ S. 11, 0^ 55, R, 5 — Matters collaterally in 
issue — Question whether certain person is heal 
representative of deceased plaintiff under 0. 22. 
R. 5— Question if can operate as res judicata 

537a 

5. li— Reg judicata between oo- plain liflfa 

- — S. Ji— Competency of Court— Teat — Dtci- 
^on regarding part of claim in previoue suit — 
Jiiflooti 695® 

— - 5. 11 Principle of estoppel by record* 

Abrogation of. by S. 11 cqiji 

S. 42— See ibid, S. 60 (1) 618 

S. 47 — See al5o (l) ibid, S 11 3335 

(2) ibid, 8. 60 (1) 618 

/ 1 ^ ^ (b) a?id O. 43 U, 1 

{$) Order directing receiver’s property to be 

attached and eoid on his failure to pay amount 
due from him — Second appeal 451 (l) 

-- S. 47 Question relating to execution, dis 
charge or satifaction of dtoree— Execution of 
mtge. decree— Raiyab’Aholding sold in oottraven- 
tion of prohibition in Chota Nappur Tenancy Act 
—Suit by mtgor, judgment- debtor for recovery 
of holding— The Question vphether holding was 
or was not liable to be sold in execution on ao* 
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count of prohibition in Ohota Nagpur Tenancy 
Act, held related to execution discharge or satis, 
faction of the decree and should have been raised 
in execution— Suit held not maintainable 515 
- Ss. 50(1), 42, 47 — Decree transferred for 

execution — Death of judgment-debtor Trans- 

^ree Court if can pass order for substitution 

Omiesion on part of decree- holder to get order, 

for substitution from Court passing decree 

Effect 020 

-—5. 51— Money decree— Execution by arrest 

of judgment- debtor — Onas of proof Order when 

can be made 355 

— 8 95— Charitable and Religious Trusts Act 
(1920)— Applicability— Trust for public porpofles 
is easeutial — Burden of proof — ^Gifts to Mohant 

of an aathal — Dedication for public purposes 

Use 0/ expression ‘Shriprit* or ‘Vishnuprit’— 
Inlerence 343^ 

S. 98 — Eeference under S. 21 (3) Bihar 

Sales Tax Act (VI [a] of 1944) — Difference of 
opinion — Heference to third Judge^-LettetsPatent 
(Patna), Cl, 28- Salts Tax — Bihar Sales Tax 
Act (VI [6] of 1944), 8. 21 (3) (FB) 29d 

S. 100-101— See also (l) ibid, S. It7 2996 

(2)T P. Act (1882), 
a 53A 502c 

6’. 100 — Mixed question of law and fact — 

Question whether statue of defendant is of sub- 
lessee or licensee 1906 

S. 100— FindingB of Courts below that there 

was no fraud with regard to proceedings Find- 
ings held binding in second appeal 32 3d 

5. 100 — Mixed question of fact and law — 

Criminal' P 0. (1898), S. 146 3256 

Ss. 100 101 — Now case depending on find- 
ing of fact 457c 

— 100-101 — Plea abandoned in lower 
Courts is barred in second appeal 467d 

S 100 — Legal effect of facts proved is a 

question of law and can be raised at any stage 

602d 

— — S. 100 — Finding of fact — Finding of lower 
Court not clear — Trial Court not considering 
relevant and material evidence — Finding is not 
binding in second appeal 608a 

S loO — Question of law — Admissibility of 

document in evidence 6416 

Ss. 104. 115 and 0. 1, E, B — Order by 

Subordinate Judge holding suit bad for misjoinder 
of defendants — Appeal — Revision 364d 

S 107, 0, 41, fi, 2— Question whether there 

is Completed agreement between parties — Ques- 
tion of law or fact— Oivil P. 0. (l908), Ss. 100- 
101 2996 
S. 107 — Appreciation of evidence by appel- 
late Court — Interference on question of fact : 3666 
S 107 and 0. 41 B 33 — Subsequent events 


— ^Power of appellate Court to take notice — 
Commutation of rent pending appeal in rent 
suits — Landlords only entitled to decree for rent 


SuBJEOT Index, A. I. R. 1961 Patna 


QliUP. C,(contd.) 

oommated — Tenanoy Laws — Bihar Tenauoy Act 
(VIII [8] of 1886), S. 40 629 

— Si. 109 , no, 

Sal aiao (1) Oonabitution of India Art. 1 83 

(FB) 29^), 619 
(2) ConabitutioD of India Art. 134 (i) 
(o) (FB) 29a 

' i S a. 109^110 — " Decree or final order" — 
Letters Patent (Patna), Cl 31 — Sales Tax — 
Bihar Sales Tax Act (VI [6] of 1944), S. 21 (6) 

(FB) 29a 

' ' ■ Ss. 109 and, 110 — Question involving right 
of public servant to sue State for arrears of salary 
— Leave to appeal to Federal Court 489 (1) 

— s. no. 

See aUo (l) ibid, S. 109 (FB) 29a, 439 (l) 
(2) Interpretation of Statutes 1776 

S, no — Appeal for mesne profits — Value 
of subjeot-mattec 612a 

S. 110, Para 2 — ^Para whether independent 

of para I — Value of subject matter in suit less 
than Rj. 10,000 — Appeal to Supreme Court, 

whether lies under para 2 l77a 

— S, 111 — See Letters Patent (Pat.) 01. SI 548 


-S. 116. 


See also (l) ibid, B. 104 864a 

(2) ibid, 0 39. R. 1 4696 

' S, 116 — Prescribed Authority under Pay- 
ment of Wages Aofc, 1936 — Whether Oourb 
subordinate to High Oourfi — Revision lies against 
his order 140a 

— jS. 116 — Court subordinate to High Court 

— Hleotion Oomtnissioner 2096 

— — S 116 — Error of law 209fl 

S. 116, 0. 5. B. 3 — Decision that suit is 

not bad for misjoinder of parties — Revision 3526 

8. 116 — Interference in revision 964c 

S. 116, 0. 1, B. lOandO, 6, B. id— Failure 

to exercise jurisdiction— Suit relating to property 
situated in two districts — Misjoinder of parties 

— Procedure 86 la 

S. 144, 0, 41, Br. 31, 35 — High Court 

raversing decree under appeal — Formal decree 
not framed— Application for restitution is main- 
tainable 

— —S 144 and 0. 21, B. 63 — Claim case set 
aside in claim suit — Refund of costs awarded 
in claim. case 602c 

S. 146 and 0. 21, B. 89 — Plaintiff deposi- 

ting anmunt in Court in order to save property . 
frhm being sold in execution — Plaintiff not 
liable to pay under decree — Suit for recover y of 
depoeili — Deposit whether voluntary — Decree 
if can be exeauted against euroty of plaintiff under 
146 602a 

161 — See also ibid, 0. 28, B. 8 299c 

■S. 161 — Inherent power to restrain party 
fePIQ ^Ifboeeding before another tribunal 2246 

* 161 — Petition for setting aside compro- 
•-iM ,Fraad»^upon patty — Inherent 

2886 
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0, 2, B, 3. 

See also (l) ibid, S. 104 364a 

(2) Tenancy Laws — Bihar Tenancy 
Act (VIII [8] of 1896). S. Il2 A 

861a 

0* 1,B. 3 — Different causes of action 


Relief, if can be said not to arise out of same act 
or traesaotion 3646 

0. 2 . B. 23 — 5m ibid, S, 116 364d 

0 2 B, 2 — Previous suit for rent in Small 

Cause Court — Relief of ejectment on ground of 
forfeiture of lease not claimed — Subsequent enifc 
for ejectment — Maintainability — T. P. Act 

U882). S. lU (g) 190a 

0. 2, R 2 and 0. 7, R. 7— Failure to claim 

particular relief — Effect — Specific Relief Act 
(1877), S. 42 5566 

0. 2,B.3 — See ibid. S. 116 3526 

0. 3, 22. 2 — See ibid, 0. 41, R. 17 291a 

0. 4, B. 1; 0. 6, Br. 24. 15 — Absence of 

presentation, signature or verification by some of 
plaintiffs — Effect 82Sa 

-0, 6, B. 2, 

See also ibid 0, 7, R. 7 550a 

0, 6, B. 5 — Variance between pleading and 

proof (FB) 137a 

0. 6, Br. 24, 15 — See ibid, 0. 4, R. 1 

828a 

0. 6, B. 16 — See ibid, S. 115 3o4i 

0 7, B. 7 — See also ibid. 0. 2, R. 2 5566 

0. 7, B. 7 — Events happeuiug after suit— 


Grant of relief on basis of altered conditions 318 

0. 7, R. 7 — Suit for ejectment of tenant— 

Relationship of landlord and tenant not esta- 
blished — ^ Ejectment decree on basis of title, when 

can be passed, stated — Civil P* 0, (1808), O. S, 
R 2 550a 

— — 0, 8, B. 5 — Claim to pre-empt — Ousfeom 

Absence of its existence in written statement 

Mubammadan Law — Pre emption 52 La 

.0. 18, R. 18 — Local inspection — Purpose 


is to enable Court to understand evidence on 
record and not to bring fre&h evidence on record 

6506 

0. 21, R. 5— Limitation for certification 

6986 

0, 21, B. 15 — Decree in favour of members 

of Joint Hindu family — Execution 646a 

0. 21, R. 16— See Transfer of Property Act 

(1882), S. 8 4166 

0. 21 . B. 17 : 0. 23, B. 3 — Compromise 

decree for maintenance — E mention 469a 

0. 21 B 22 — See ibid, S. 11 8386 

— — 21, B 22 f8) (B$har amendment) — 
Sub r (8). if retroapeofciv© 8880 

—0 21, R. 60 — See Limitation Act (1908), 
Art, 183 889 

0. 21, B. 60 ( 2 ) — Order granting leave 

under sub-rule — Application to revoke order — 

Dismissal — Effect 33Sa 

—0. 21, B. 33 — See ibid, S. 144 602o 
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0 21, B, 89 — See ibid S. 145 602® 

O. 22 B. 3 See ibid. O 22. R. 5 283a 

O. 22, i?. 5 — See also ibid, S. 11 537a 

0. 22, Rr. 6 and 3 — Death of appellant — 

Claim by eeverai persons in opposition to each 
other to be legal representatives — Withdrawal 
from case by some — Order as to representative 
character whether one under 0. 22, R. 3 or R. 5 
— Matter if can be substqiiently re-opened 283a 

O. 23, B.3 — See also ibid. O. 21, E. 17 

459a 

— 0, 23. B. 3 — Lawful compromise of suit — 
Bach party blaming other for its breach — Power 
of Court to inquire into question aa to who was 
at fault 299a 

O. 23. B. 3, S. 151 — Consequential orders 

to give effect to compromise — Jurisdiction of 
Court to pass 299d 

0. 23, B. 3 — Subject-matter of suit — 

Meaning 299(2 

0. 23% B. 3 — Compromise decree — Ojn- 

Btruotion 4595 

0- 23, B. 3; 0. 32, B, 7 — Compromise by 

minor's guardian 584a 

0. 23, E. 3; 0. 32, B. 7 — Compromise by 

father of joint Hindu family 5846 

0, 23, B. 7\ 0 32, B. 7 — Minor and mapr 

appellants — Interests joint — Compromise not 
binding on minors — Not enforceable against 
majors 584c 

0. 29, B. 1 — See Bibar and Orissa Local 
BeU- Government Act (III [3] of 1886), S. 29 

6076 

0. 32, B. 1 — Suit by major describing him. 

BbU as minor S23o 

0- 32, B. 3 — Deoree against major, treating 

him as minor 3236 

0 32, B. 7 

Set also (l) ibid, 0, 23, R, 8 584a; 5846 

(2) ibid, 0. 23, R. 7 684c 

' Q. 32, B. 7 — Application of — Application 
for reference to arbitration — Recording of reason 
under rule, if necessary 294a 

0. 82 B. 7 — Application on behalf of minors 

made on later date— Effect 2946 

0. 34, B, 1 — Attaching creditor, if neots- 

aary party — T. P. Act (1882), S. 91 (£) (before 
amendn enb of i929) 264o 

' O, 34, B, 1 — Mortgage redemption suit — 
Parties — Person claiming paramount title is 
not necessary party - 852a 

" ■ Q. 39% B 1 — Land — Prima facie title 266a 
■' 0. 39, B. 1 — Erroneous order of Injunction 

— Breach 2666 

0. 39% B. 1 — No formal order drawn — 

Breach 266c 

—0. 39, B. 1 — Party to order of injunction 
•Breach — Flea of different capacities 266(2 

0. 89. B, 1, 8. 116 ^ — Temporary injunotion 

—Giant of ■— Oonaiderations — Speoifio Relief 
Art (1877), S. 68 4696 


ClTil P. C. (contd.) 

O. 89, Br, 1, 2 — Injunction in mandatory 

form 646 

O. 39, R, 2— See also ibid, O. 89, E. 1 646 

O 39, B, 2 — Dispute regarding bakasht 

land — Order under S. 146 (4) — Criminal P. 0. — 
Beferenco of dispute to Board under S. 3, Bihar 
Act (XIII [I3] of 1947) — Injunction to stay 
pr >ceediogB before Board — Bihar Bakasht Dispute 
Settlement Act (XIII [l 8] of 1947 }, S. 3 224a 

O. 39, B, 2 — Injunotion to dietuib status 

quo, if should be granted 226a 

0, 89, B, 2 — Prima facie case made out 

— Temporary injunction, if must follow 2266 

——0. 39, B. 2 — Suit for epeoifio performance 
— Defendant, if can be restrained pending liti- 
gation, from using property 226c 

0, 40, B. 1 

See (1) ibid, S. 47 461 (l) 

(2) ibid, S. 107 2996 

0. 40, R, 3 — Sec ibid, S. 47 461 (1) 

0 40, B 4(6) ^ See ibid, B. 47 461 (l) 

0~ 41, Br. 4 and 20 — Deoree for pre-emp- 
tion against vendor and vendee — Appeal by 
vendee alone — • Power of Court to reTerse deoree 
as against both 682 

* 0. 41, B. 6 — Stay of execution of deoree — 

Order made by appellate Court when becomes 
operative (SB) ISO 

O. 41, B. 17; 0, 3, B, 1 — Appearance — 

Counsel withdrawing from appeal — Presence of 
appellant in Court — Effect — Dismissal for 
default 291a 

O. 41, B, 20^See ibid. O. 41. K 4 682 

0. 41, B, 22 — Omission to file cross-objec- 
tion or appeal 621» 

0. 41, B. 22 — Cross- objeotion against oo- 

respondent ®39c 

0 41, B. 31 — See also ibid, S. 144 880 

0. 41, B, 31 — Duty of first appellant Court 

as final Court of fact. ( Per Narayan J.) 502c 

0. 41, B 88 — See aho ibid, S. 107 649 

0. 41, B. 83 — Power of appellate Court in 

adjusting rights 2916 

0. 41, B. 33 — Subsequent events — Power or 

appellate Court 483c 

0. 41. B. 35 — See ibid, S. 144 380 

0 43, B. 1 (s) — -Sf c ibid, 8, 47 451 (l> 

Comppomise — E r identiary value — Decision of 

Court — Subsequent compromise between partiea 

420o 

Constitational Law — Ultra vires — Impugned 
Act repeated — Effect 246o 

CouBtitution of India (1950)% Art, 10 — Sm 
ibid, Art. 19 (e) d84o 

ArU 13 See also Press (Emergency) Power! 

Act (1981), S. 4 (1) (a) and (b) 

(SB) 12d 

Arts, 13% 19(1) (2) — Betrospective opera- 
tion — Press (Emergency Powers) Aot (lOSb/i 
S. 19 (BB) 76# 


Subject Index, A, 

Conatitutlon of India (oonid.) 

Art 14 

S6$ aUo (1) Bihar Laud Bdforms Aoi; (.90 o£ 

(1960), Pre (SB) 91b 

(8) Majority Aob IX [9] o£ 16? 6, S 8 

670/ 

—Art. 14 — “Equal proteobion of the laws" — 
OlftSB legialation ia forbidden but not ola-nifioa. 
tion (SB) 91d 

Art 19 — Sie Preaa (Emergency Powura) 
Aofc (1981). S. 4 (1) (a) (b) (SB) 12d 

Arts. 19 ($>, 10 and 220 — Married woman 

— Order for deportation — Right to relief — Bihar 
Administration of Evaouee Property Ordinance 
(III [3] of 1949). S. 11 434a 

Art. 19 l}(2)~SeB ibid. Art, 13 (SB) 76c 

Art. 19 (1) (b), (3i — Unreasonable restric- 
tions — Public Safety — Bihar Maintenance of 
Public Order Act (III [3] of 1960), S, 9 242c 

Art 22(5) 

Sts also (l) Public Safety — Preventive De- 
tention Act (1950), S, 8 (l) 

^ 47/;47p 

(2) Public Safety — Preventive Deten. 
tion Act (i960), S. 7 

68c: 8891 889c 

' mArt. 22 Td)— Grounds of detention — Deten- 
tion under S 3, Preventive Detention Act, 19fi0 
— Public Safety — Preventive Detention Act 
(1950), 8. 8 439 (a)6 

Art fd)— Grounds of detention — Vague- 
ness of — Public Safety — Preventive Datenrion 
Act (1960), 8. 8 489 (2'c 

Art. 26 (5) — “As Boon as may be” — Held, 
delay of days was not unreasonable in the 
case 439 (9)c 

Art 22 (6) — See Public Safety — Preventive 
Detention Act (1960), S. 7 389c 

..Aria. 81 1 226 — Deprivation of possession by 

Oustodian of Evacuee Property — Special remedy 
available under Administration of Evacuee Pro. 
party Act — Right to writ of mandamua — Ad- 
ministration of Evacuee Property Act (1950), 
a 28 4346 

Art. 31 (1) — See Bihar Land Reforms Act 

(30 of 1960i, Pre. (SB) 916 

— 31 f 2) — See cdaa Bihar Land Reforms 
Act (80 of 1950), Preamble (SB) 916 

Art. 31 (2 ) "Pablie purposeB*'— Absence 

tA - (SB) 91e 

— 81 ‘'Public purpose '— Meaning of 

(SB) 91/ 

Jj. — 4^ .g? / g) and 0overnmeni of Indta Act 

eompared For compenBation” 
ftnd the payment of oomponeation'* 

Th,. .. <8B) 91j 

81 W — Oompenaation — 

81 (2) and (4)» SeK FJ/* last II, 
and List III, Mtrv 42 - Power of 
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Constitution of India (oontd.) 

Legislature to legislate for acquisition without 
legislating for oompensECtion — Cl. (2) v?hether 
“provision" within meaning of Cl. (4), Art. 31 

(SB) 9lj 

Art. 31 (2 ) — Provision in enactment laying 

down principles of compensation whether .justicia- 
ble by Court (SB). 91/ 

Art. 31 (4) — “Reserved for the considera- 
tion of the President’^ — Object of reseivacion 
of bill (SB) 

-Art. 31 (4 ) — Assent of President to reserved 

bill — Propriety of, if can be questioned 

(SB? !J1Z 

Art. 31 (4) — Construction of (SB) 91w> 

A rt. 31 (4) — “Bill pending ai the com- 
mencement” — Identity between bill and Act 

(SB) Girt 

Art. 31(4) — “Law" meaning of (SB) Glo 

* ——Ari. J55— “Judgment" meaning of— Civil 
P. 0. (I9i’8), Sa 109, liO — Letcers Patent 
(Patna), Cl. 31 — Sales Tax — Binar S-:Ip 3 Taz 
Act (Vi [6] of 19-14), S. 21 (EB) 296 

——Art. 133 — “Civil proceeding" P C. App. 
No. 7l of 1948, OvEaRULED (FB) 28c 

Arts. 133, 135 — Appeal entertained by 

Supreme Court under Art. 135 — Art. 133 does 
not apply 6126 

Art. 133 — Pinal order — Order granting 

stay under S 34 of Arbitration Act — Civil P. C. 
(1908). S 109 619 

* Art. 133 (l ) — Civil proceeding — Imparti- 

ble estate under management of Court of Wards 

Proceedings for writ cf mandacnus upon Board 

of Revenue to withdraw from manugeoaenfi — 
Validity of provisions of Court of Wards Aot and 
Indian Majority Aot questioned — ProceediDgs 

is civil proceeding under Art. 133 (l) — Lettera 

Patent (Pat.) Ol. 3l 62G 

Art. 133 il)(G) — Certificate of fitness — 

Difference of opinion on interpretation of 3 5 (2) 
(a) (v), Bihar Sales Tax Act — Civil P. C. ( 1 908). 
S. 109 — Sales Tax — Bihar Sales Tax A,’fc (VI [6] 
of 1944), S3. 5 (2) (a) (v) and 21 (3) (hB) 29^ 

Art. 134 (1) — New plea 305c 

.^ft. 134 (l) (c) — Ground for — Question 

of fact 305£2 

Art. 134 fl) ("c) — Certificate of fitness for 

appeal in criminal oases — Guiding principles — 
Appeal against orders in revfsion 437 

—Art. 135 — See ibid, Art. 133 6 1 26 

'Art. 214 (2 ) — Sea aiso ibid, Art 221 3056 

Art. 214 (2) — “Shalt be deemed to be" — 

Meaning of 305a 

Arts 214 (2), 366 (14) and ExplaruiUon (h) 

to Art 217(2) — Scope of Explanation (b) to 
Art. 2l7 (2) 306e 

Arts. 224, 214 ( 2) — Be>appointment of Judge- 

resigning on 24-1-1050 3066 
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Art. U26. 

See oAso (l) ibid, Arfc. 19 (e) 434a 

{2} ibid, Arfe. 31 4346 

^ArL 226 — Wrife of mandamus when can be 

issued 2916 

~Art. 226 — Writ of mandamus — Nature of 

2310 

Art. 226 — Powers ander — Exercise of — 

Not obligatory in every case 670a 

Art, 2i6 — - State Ijegislature whether acta 

^as agent of Parliament — 'Delegatus non potest 
delegare— Applicability of (SB) 9Ip 

— ~ Art, 246 — Affirmative and negative power 
of Legislature (SB) 91g 

Art, 246 (3 * — Sec Bihar Land Reforms 

Act (30 of 1960), Pre. (SB) 91a 

Art. 366 ( 14)— See ibid, Art 214 (2) 805^ 

- — ~Sch. Vilt List Jit Entry 18 — Scope of 

(SB) Qlr 

— — Sch. VII t List II, Entries 26, 27 d List III 
Entry 3 — bntries whether mutually exclusive — 
Eor reasons connected with’* — Detention under 
Preventive Detention Act (i960), S. 3 (l) (a) 
viii) 476 

Sch. VII, List II, Entry 27 — See ibid 

Soh, VII List II, Entry 26 476 

— — Sch. Vllt List II Entry 36. 

See also (1) ibid. Art 31 (2) and (4) (SB) 91 j 
( 2) Bihar Land Reforms Act (aO of 
1960) Pre. (SBl 9la, 91c 

Sch, VII, List II, Entry 36 — "Sabjeot to the 

ipro visions of Entry 42" — -Meaning and oonstruc- 
'^ion (SB) 915 

— ^Sck. VII, List III, Entry S — See ibid, 
Sch, VII, Litt II Entry 26 476 

Sek. VII, List III, Entry 42 — See ibid, 

Art. 81 (2) and (4) (SB) 9li 

iOontempt of Court— Sae Contempt of Courts 
Act Xil [12] of 1926, S. 2 45l(2) 

Contempt of Courts Act (XII [12] of 1926), 
S. I— Contempt of Court, what amounts to 2bla 

S, 1 — Distinction between criminal and 

'Civil contempts 443 o 

S. I— Contempt — What amounts to 4946 

o. 2 — Distinction in position of contemner 

and accused 443a 

S. 2 — Proceedings for contempt — Kature of 

4436 

S. 2 — Court cancelling bail and remanding 

accused to jail custody — Flouting of such order 
by responsible offioer of Court — Contempt of 
•Court 461(2) 

-S. 3 — Benefit of doubt 448 li 

Contipaet Aot (tX [9] of 1872), S.U—Stt 
Fardaii«9b{n-I,.A7 4576 


Contract Act (contd.) 

4*5 23, 75 — Marriage contract — Plaintiff 

paying sum of money as tilak money to defen- 
dant in consideration of the defendant oonsenting 
to the marriage of plaintiff s minor daughter with 
defendant's minor son — Plaintiff breaking mar- 
riage on ground that defendant's son was subject 
to epileptic fits and suing for recovery of amount 
paid — Plaintiff held entitled to recover, even if 
the contract be held illegal per se and therefore 
void o6 iniiio — Performance of tilak ceremony 
held no part of the performance of marriage 519 

— S. 37 — See Negotiable Instruments Act 
(1881) S. 9 621a 

S. 65 — Applicability 4686 

S. 72 — Money paid under illegal agreement 

— Recoverability 463a 

S,, 73 — See also Limitation Act (1908)| 

S, 24 6486 

S. 73 — Contract for sale of goods — Late 

delivery — Goods sold by purchaser — Damages 
for late delivery— Measure of 2i9a 

— S. 73 — Measure of damages 348c 

S. 73 — Landlord undertaking to repair pre- 
mises — Breach — Remedy of tenant — T. P. Act 
(.882) S. 108 (f) — Specific Relief Act (i877), 
S. 21 (a) 5086 

iS. 75See ibid, S. 23 519 

S, 182 — See Elections 2095 

Co-sharer — Rights of, against trespasser 3l5o 
—Joint possession — Compensation for occupa- 
tion of excess land — Limitation Act (1908), 
Arts. 142, 144 481 

Cotton Textiles (Gontvol of Movement) Order 

(1948}, Ct. 3 — General permits, CIb. (2) and (8) 
— Railway parcel — Meaning 4lla 

Cl. 3 — General permit, Ola, (2) and (8) — 

Applicability 4116 

Goart-fee — See Court- Fees Act (1870), S. 7 (iv) 
(o) 626 

Coart-fees Act (VII [7] of 1870), S. 7— Court- 
fee payable in suit — Determination of 6386 
— Ss. 7 (iv) (c) and 7 ( vf — Suit for possesflion — 
Belief of declaring deed of gift void necessary — 
Suit is governed by S. 7 (iv) (o) and not by 
S. 7 (v) 329 

S, 7 (iv) (c), Soh. II, Aft, 17 (vi ) — Suit for 
title in guise of partition suit — Stranger alienees 
impleaded — Court fee 526 

S, 7 (iv) (c), S. 7 (iv) (b) — Joint Hindu 
family property — Partition suit — Properties 
standing in name of stranger 638a 

S. 7 Sac ibid, 8. 7 (iv) (o) 829 

Ss. 7 (ix), 12 (it), Sch. I Art, I — Applicabi- 
lity 188 

S, 7 (ssi) (e) — Applicability— ^Soit by tenant 

for possession against purchaser of landlord's; 

interest 408> 
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Court-teBB Act (conid.) 

8 — Appeal oonoeL'ning question of tible 
/ 608c 

■S* 73 (ii)^S€6 ibid. S. 7 (ix) 1B8 

ScK I Art. I, S66 also ibid, S. 7 (ix) 183 

►Soft, I Art. 7, Sok, lit 11, 17 (Hi) (iv) 


Criminal P*G« (contd.) 

,S. 236^See ibid, S. m 

S 343— See ibidf S. 243 


11 

296c 

405b 


— Appeal to High Court against award under 
S. 18, Land Aoquigition Act 608a 

Soh, It Art. 7— Applicability to High Orurfc 

6085 

— Sefc. II, Art, 11— See ibid Soh. I, Art, 1 

608a 

Sch. II Art. 17 (Hi) (iv) — See ibid, Soh I 

Art* 1 608a 

Sck. lit Art. 17 (iv)—Ss 0 ibid, S. 7 (iv) (o) 

626 

Criminal Procedure Code (V [5] of 1898), 
S. 13$ — Obebruotion in reepect of water channel 

8115 

S. 739A— Procedure under 311 a 

S. 144 — See also ibid S, 63 9B 285a 

S. 744~Order— Effect 90a 

S. 144 Order spent — Revn. where the 

order under S, 144 had epent its force the High 

Court refused to interfere in revision 905 

S. 74^— Order under — Eevision — Inter- 
ference with spent order — Practice of Patna Hi^ih 
Court 2535 

S, 744— Order under — Effect 266c 

— S. 744— Order under — Evidentiary value 

478c 

S. 144 — Mandatory order 494a 

, , — S, 144 ( 4 )- — Order under — Clause (4) con- 
templates only change in nature of order and not 
a change in party against whom the order^ is 
made Order changing party is without jurisdic- 
tion 25Sa 

8. 145 — See also Oivfl P. 0. (1908), B, 100 

3265 

— S. 745 —Persons bound by order — Members 

of joint Hindu family — Hindu law — Joint 

family — Manager — Power to represent 826c 

I . .i.iSa. 745, 537— Omission to state grounds for 

satisfaction as to existence of dispute — Effect 

4:12 

— S, 747— Proceedings under — Stay — Revival 

479 

— — S, 790 Oognizance of case — Ultimate result 

of trial if material . 

— S. 795 See Explogive Substanoes Aet (1903) 

S.7 186 

■S, 303— Enquiry under — Nature of 449 

•S* 205 — Section applies only to case where 
edmnions and not warrant is issued in the fif st 
instance 

S* 209 — Sufficient grounds for committing 
thi aaonsed — Duty of Court 456 

220 d 497 — Sessions Judge releaaiug 
a^rased oh bail durihg oommittal proceedings — 
~ ** itrate oommitting them for trial under 
BkPenal Code, Bnd taking them in custody — 
^ tho^order 82 



Ss. 243, 242 — Conviction on more admis- 
sion of facts alleged 4065 

.. 8. 246 — tijnhancemenfe of powers of Magis- 
trate during trial — Effect 4066 

S. 250 — Order for compenFation— Findings 

necessary before passing — Omission — F.ffecfc : 881 

Sh. 297, afid428 — Jury trial— Misdirection 

— Omission to tell jury that order under S. 144 
was not evidence of possession held no misdirec- 
tion when the Judge gave them no reason to 
suppose that S. 144 order was evidence of poases- 

sion 4735 

S$. 297 and 423— Jury trial — Misdirection 

— Omission to tell Jury that prosecution had not 
relied on certain evidence when it was not alto- 
gefcher rejecfcable ^ 478a 

8. 307 — Reference under — Criterion to be 

applied ^ 4706 

—S. 30? — Trial by jury — Misdirection — 

Interference — Test 47Sa 

8, 807 (3) — Reference under S. 807 — 

Pov era of High Court 470a 

Ss. 344, 561 /i and 439— Stay of criminal pro- 
ceedings pending civil suit — Prosecution instituted 
by by Government — Considerations 230fl 

S. 367 — Evidence — Appreciation of — Duty 

of prosecution ^ 470c 

S, 413 — Trial by second class Masisbrate — 

Sentence passed when invested with first class 
powers — 8. 413 applies 406a 

S. 423 — See also ibid, S. 297 47S5 d 

5. 423 — Acquittal can be altered into con- 
viction, provided Eontence is nob enhanced — Trial 
on two charges under 8s. 895 and 412, Penal 
Code — Lower Court not adopting procedure 
under S, 286, Criminal P. 0. and erroneously 
recording formal order of acquittal of one of 
charges — Teohnioal error will not be allowed bo 
result in accused receiving far less severe sentence 
than he deserved — Criminal P. 0. (lb9d), B. 286 

2960 

S. 439 — Sflo also ibid, S. 344 230a 

— S. 439 — Revision against refusal to stay 
criminal proceeding pending civil suit instituted 
Subsequently — High Court will not interfere — 
Lower Court cannot be said to have acted un- 
judioially • 2805 

S. 439 — Misapprehension of law 307d 

S. 488 — Illegitimate child — Evidence of 

woman — Oorroboration of 614 

— 8 497See also ibid, S. 220 82 

Ss. 497, 498 — Prosecutions under S. 7, 

Bsaenbial Supplies (Temporary Powers) Act — 

Non- bailable offence — Power to grant bail — 
Essential Supplies (Temporary Powers) Act (1946), 
S. 13 A 4OT 

S. 495 — See ibib, S. 497 *97 

8 . 622 — Show of force S07a 

S. 529— DispoBHeseion 


12 

Criminal P. C. (contd.) 

6’. 622 (3 ) — Court to livhich application lies 

307o 

S 537— See also ibid, S, i45 412 

S. 637 — Want of sanction for prosecution — 

Defect not curi^ble under S 537 5l3i> 

Ss. 539 B and 14^4— Decision, if can be based 

merely on Iccal inspeotion — Local inspection in 
proceeding uucer S 144 of Code 285a 

S. 561A—Se6 aUo ibid, S 3.4 230a 

■ ■■ iS 56 lA — Expunging of remarks 2b5b 

CrimiDal trial — Evidence — Duty of Court and 
Public Prosecutors 3806 

Custom (General) — Eight of illuhammadans to 
kill cows on testive occasions — Custom against 
slaugh'jer ol cows — Validity a8Sa 

Onus — Eserche of right to kill cows on 

festive occasion by Muhammadans — Right objec- 
ted to by Hindus on ground of custom — Onus of 
proof 5836 

. Customary right — Muhammadans agreeing 
not to kill cows — Reasonableness of 683c 

DEBT LAWS 

Bengal Money-lenders Act (X [10] of 1940), 
Ss.34\li(b (ii) and 36 (6} (a) (i) — Applica- 
bility — Decree passed by Court in Bihar — 
Application for ecaling down and fixing instel- 
ments under Bengal Act, if maintainable 407 

S, 36(6) (aj (i)-See ibid, S. 34 (l) (b) (li) 

407 

Bihar Money. lenders Act (III [s] of 1938), 
Ss. 1 and 16 - Apid eability 4616 

o 8, iyecona Provuo — Payment made by 

debtor being Buflieient to cover interest payable 
on date of payment at bond rate and also portion 
of principal — It would go to reduce principal — 
Proviso does not violate general law in this respect 

431 

S. 16 — See aho ibid, S. 1 4616 

S. id — Nature of proceeding under 461a 


Deed — Construction — Adherence to plain mean- 
ing or express words 254fl 

-^—Construction — Construction of similar docu- 
ment, if binding 254/ 

Construction — Sale of property by descrip- 
tion — Description partially correct and partially 
incorrect — Rejection of incorrect portion 31 

OonstruotiOD — Sale Mining lease — Sub. 

sequent sale by lessor of his interest under lease 
— Right to way leave rent if passes to vendee — 
T. P Act (1882), S. 8 666fi 

Easements Act (F [6] of 1882), S. 52—Se6 T P. 
Act (1883), S 105 190o 

Elections — Principal and agent — Contract Act 
(1872), S 182 209fl 

Essential Supplies (Temporary) Powers Act 

(XXIV [24] oS 1946 , Ss. 3 (f), 4, Noindi- 
cation of delegation under S. 4 — Prosecution for 
contravention or alleged order of subordinate 
ofiBoer under S. 8 (f) 612 


' S, 4 — See also ibid, 8. 8 (f) 

Ss 4, 7 and 8 — Notification No. 638 P. 0. 

of 9 1 1948 of Bibar Government, has no efifeot 
of prohibiting transport of essential commoditiias 


from Bihar to place outside India 246 

S, 7. 

See (1) ibid, S. 8 (f) 612 

(2) ibid S. 4 245 

— ..S. S — See ibid, S, 4 246 


S. 13A — See Criminal P. C. (1898), S 497 

497 

Evidence Act (I [l] of 1872), 8. 13 — "Claimed" 
Claim whether to be made in presence and know- 
ledge of person to be afiected thereby — Docu- 
ments showing land in &uit as rent-free iakirana 
grant — Adniissibiiity 641a 

■ S. 24 — Retracted confession — (Confession) 

866 

S, 32 (6 ) — Pedigree table S56a 

— — "S. 43 — Statement ot facts in previous judg- 
ment cannot be used as evidence in subsequent 
case to decide points which are in issue in that 
case 8406 

S. 92, Proviso 2 — Mortgage-deed reciting 

that entire consideration money was received by 
mortgagor — Mortgagee admitting that only part 
of it was paid to mortgagor — Bxtrineio evidence 
is admissable to prove that a duty was cast on 
mortgagee to pay o£[ dues of mortgagor aS the 

document ie silent on the point 5666 

Ss. 101 to 103, 

See (l) Hindu Law — Partition ^466 

( 2 ) Hindu Law — Widow 

S. 106 — See Explosive Substances Act (1908), 

S. 5 8386 

S, 111 — Pardanashin lady 4576 

' Ss, 114, 133 — Accomplice — Corroboration 

84<i 

Ss. 114 133 — Accomplice — Corroboration 

846 

iSs, 114, 133 — Accomplice — Corroboration 

84fl 

— S. 114 — Possession of stolen property soon 
after theft — Presumption is not that person is 
receiver of stolen property 296a 

S. Recovery of stolen goods from house 

belonging to co-owners — Accused eldest in hoasfi* 
hold, present at time of recovery — Presumptioh 

■ ' ' S. 115 — Estoppel by conduct 274a 

S 133— See ibid, S. 114 84a: 846; 84fl 

Excess Profits Tax Act XV [16] of 1940u Sf 
6— Standard profits — Assessment 824 

Explosive ttubstances Act (VI [6] of 1908)% 

8. 5 — ' PosEession" & "Control" — Meaning of 

638a 

jS. 6 — Onus of proof — Evidence Act (1872), 

S. 106 6386 

S. 6 — Possession or control by more tb^ 

one person 
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Essential Supplies (Temporary) Powers Act 
(contd.) 

512 
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BxploBlve Substanoas &ot (contd,) 

5 . 6 — Meaning of — Mere preeenoe of aooused 

in room along with hia brother who was found 
nnder Act, does not make him guilty under 
8. 6 — ^Failnre to disolose what had happened in 
in room does not make aooused aooeseory 319 

i S, J'— Ofifenc© under S. 6— Consent of Stat® 
CloYernment not obtained — Effect — Orimina i 


P. 0. (1898), S. 196 186 

Forest Aot (ZVJ [16] of 1927), Ss, 20 {!), 2^ 
(1) (f) 07id f hf — ProBftoution for offence unde*" 
Ole* (f) and (h) of S. 26 (l) — N otifioation under 
S. 20 (l) not proved — Effect 880» 

S . 26 (1) if) and ibid, S. 20 (l) 

380a 


Government of India Act ( IP55), (26 Geo v & 
1 Edw VIII C 2) S. 107, Scope of 2466 

S. 29P (2) — See Const. Ind. Art. 31 (2) 

(SB) 91(7 

Hindu Law — Aliention — Widow — Powers of — 

Void or voidable 467a 

Debt — Father's debt — Pious obligation of 

son to pay 687a 

Debt — ^Father’s debt — Pious obligation of 

son to discharge how far qualified 6876 

Debt — Father’s debt — Pious obligation of 

son to discharge — Nature of debt when it origina- 
ted to be seen — Joint family property sold in 
exeontion for decree for costs awarded against 
father — Sons challenging sale being in discharge 
of avyavaharika debt A I. E. (15) 1928 Oudh 
10 held overruled by A. I. R. (30) 1943 P. 0, 1 42 

687c 


■ Debt — Father debt — Pious obligation of son 
to pay — Distinction between Civil and Criminal 
liability of father in incurring debt 587d 

^—Partition-Evidence of — ^Unregistered deed 
of partition — Admiasibility in evidence — Regis- 
tration Aot (l 908), B, 49 277a 

^Partition — Partial partition admitted — Pre- 
sumption — Onus of proof — Evidence Aot (l872), 
Sb. 101.108 4456 


—Partition — Any arrangement for the sake 
of convenience in cultivation does not amount to 
partition 445c 

— Bevereioners — See Specific Relief Aot 
(1877), S. 42 6896 

' W idow — Accretion — Nature of — Burden of 
proof — Evidence Aot (1872), Ss. 101 to 103 

856c 


— —Widow — Alienation — Power to grant per- 
manent lease bo as to bind reversion 539d 
— ^Widow— Transferee from — Position of 

539a 

Women’s Bights to Property Aot 




(XVIII [18] of 1937 B.Z(2), (3)— Effect of 
. ^ 6466 

V HOUSES AND RENTS 

vnihar Buildings (Lease. Bent and Eviotion) 
€b^t^Ol; Aot lH7h S. 1 Op. 

6h;0f Act— Delegation of legislative power to 



^ *. A 


Houses & Rents—Bihar Buildings etc, Act 

(oonid*) 

Provincial Government — Effect — Operation of 
Aot, whether validty extended B72a 

S. ii— Scfl also T. P, Aot (1882), S. Ill 

629d 

Ss. 11, 17 — Order of eviction by Controller 

giving three mouths’ time to tenant — Appeal to 
Commissioner — No further extension by Com- 
miBsioner — Applioation for execution of order of 
eviction within three months of Commissioner’s 
order is not premature 372c 

Ss. 11, 17 — Application for execution of 

order of eviction — Buhsequent filing of suit for 
arrears of rent — Effeot — Whether tenant is en- 
titled to protection under S. 11 372t2 

S. 11 — Decree of ejectment obtained prior 

to Act — Execution of — B. 11 whether a bar 

6S5a 

S. 11 (B) — Occupation — Meaning of 469a 

S. 17 — Sec also ibid S. 11 372 c, ^ 

S. 17 — Order of eviction by Controller — 

Execution — Munsif , First Court, with Small Cause 
powers — Jurisdiction to entertain application for 
execution 3726 

S. 18 — Jurisdiction of Civil Court— Civil 

P. 0. (1908), S. 9 629a 

.S. 75— Jurisdiction of House Controller & 

Comr.—Cml P. 0 (l908). B. 9 5296 

S. 75— Wrong decision of House Controller 
or Comr— Civil P. 0. (1908). S. 9 529c 

5. 20 (2j‘ — Tenant directed to vacate —Non- 
compliance, if punishable 354 


Income-tax Act (XI [11] of 1922), Ss. 3,4, 
^2, 34 — Foundation of liability — ^ihar Regula- 
tion, IV [4] of 1942 — Retrospectiive effect of — 
Escaped income-tax — Notice under S. 34— Vali- 
dity of 186 

S 4 — See also ibid, S. 3 186 

g 4 — Salami paid to land* holder when not 

assessable to tax 151 

„,S. 4 — Taxable nature of transaction — How 

to determine ^ 165a 

$s, 4, 12 — Lease of right to receive royalties 

& rents from lessees of coalfields — Certain lump 
sum received as salami & nominal amount reser- 
ved as annual rent— Lump sum held taxable 

1656 

S. 4 (3) (i ) — Fees received by Bar Council 

for enrolment of advocates and registration of 
apprentices— Income if exempt under S, 4 (3) (i) 

.S, 10 Profits or compensation for sterili- 

sation of capital 666 

S. 12 — See also ibid, S. 4 1666 

-S 12 Income or capital receipt— Question 

flhould be decided on facts 166c 

S, 22— See ibid. S. 3 186 

Ss . 25 - A (2) d 54— Joint Hindu family — 

Partition— AsaesE me nt under S. 34 read with 
S. 25. A — Procedure 664 


14 


Subject Index, A. I. B. 1951 Patna 


Inootne-tax Act ( contdj 

‘jS* 33 — Deciaion of appeal by appellate Tri. 

buna! without setting aside order of remand 199 
S. 34 

See aUo (l) ibid, S. 3 186 

(2) ibid, S. 26A (2) 564 

- - S 34 — 'Definite information' and 'dis- 
covery' meanings of 174 a 

— ~S. 41 ( 1) — Trust — Construction — Applica- 
bility o£ first proviso 187 

S. 66— Nature of jurisdiction of High Court 

1746 

Interpretation of Statutes — See also Bihar and 
Orissa Court of Wards Act IX [9] of 1879, S. 7 

670e 

Statutes must be construed aa a whole — 

Repugnancy to be avoided — Civil P. C. (l908), 
S. 110 1776 

Retrospective operation — Statute dealing 

with procedure 8S3ti 

Retrospective operation — Alteration in 

procedure 338^ 

Constitutionality of Act — Presumption: 6*J0g 

—Retrospective operation of Act distinguished 

from interference with existing rights — Civil 
P. C. (1908). Pre. 6856 

Retrospective effect — Pending actions 635o 

Land Acquisition Act (I[lj of 1694), S. 18^ 
See C' urt-fees Act (1870), Sch. I, Art. 1 fiOSci 

Landlord and Tenant — Self. growing palas 

trees on land in possesnon of raiyat — Right of 
tenant to grow lao 385a 

Letters Patent (Patna), CL 10 — Points on 

which appeal may be heard 46 Sc 

CL 28 — See Civil P. 0. (1908), S. 98 

(FB) 29d 

CL 31 

See also (l) Civil P. C. (1908), Sb. 109, 110 

(FB) 29a 

(2) Conetitution of India, Art. 183 

(FB) 296 

(3) Constitution of India, Art. 283 (l) 

626 

Cl. 31 — Appeal from order in revision of 

Single Judge — Civil P. C. (1908), S- 111 548 

Limitation — See Limitation Act (1900), Art. 29 

6026 

L im itation Act fJX [9] of 1908), S, 6 — See 
Bihar (War Acquisition of Property) Compensa- 
tion Rules 1943, R, 20 462a 

S. 14 — Suit for damages against Railway 

for non-delivery of goods “ Plaintiff withdraw- 
ing suit with leave of Court to sue afresh on 
ground that it was filed within two months of 
service of notice under 8. 80, Civil P. 0. — Plain- 
tiff is entitled to r^xolude period of pendency of 
suit in computing ..mitation for fresh suit d82c 

S. 14 (2) — 'For the same relief’ 486a 

S. 14 (2) — 'Good faith’ — Ultimate result of 

proceeding cannot determine bona fides of a party 
— Person filing petition for leave to appeal to 
Supreme Court on advice of eminent counsel on 


Limitation Act (contd.) 

ground that a aul^tantial question of law was 
involved — Fact that applicant failed to make 
out substantial question of law does not affect 
his bona fides even if he might have been too 
optimistic in presenting application 4866 

;S. 14 (2) — 'Defect of jurudiction or other 

cause of like nature' 486c 

S. 14 (2 ) — 'Or other cause of a like nature,* 

meaning of 486d 

S, 24 — Applicability — Suit to recover 

money in respect of realisation by decree* holder 
of decretal dues twice over — Contract Act 

(1872). S. 73 3486 

S. 29 — Special Law 4626 

A^is. 29, 49 — Wrongful attachment of goods 

in execution of decree — Money paid to decree- 
holder out of sale of such goods — Suit to recover 
money — Limitation 6026 

Art. 47 — Final order — Meaning of 325a 

Art. 49 — See ibid. Art. 29 6026 

Art. 97 — See ibid, Art. 116 348a 

^ — Arts. 115 and 97 — Applicability — Suit to 
recover money in respect of realisation by decree- 
holder of decretal dues twice over — Starting 
point 348a 

Art, 120 — Suit for declaration and recovery 

of rent 
Art. 142 

Sec also (1) Adverse Possession ^ 5026 

(21 Go.sharers — Joint possession 481 

(3) T. P. Act (1882), S. 105 1606 

Arts. 142, Z44— Title as possessor 4836 

Art. 142 — Leased land Dispoesesaion, 

what constitutes 



See also (1) ibid. Art. 142 483i 

(2) Adverse PoEflesaion 5026 

(3) Co-sbarers — Joint possession 481 

(4) T. P. Act (1882), S. 105 1606 

Art, 144 — Diluviated lands reforming on 

old site — Indefeasible title acquired by third 

person — Lands if remain property oforiginsl 

420d 

owner ^ *. ■ 

Art. 182 — • Revival of execution application 

— Order for dismlaaal for default — When opa^ 
rates as final disposal of execution case — Test 


Art 182 (2) — Appeal — Meaning — Does not 

include appeal from order declining to set aside 
ex parte preliminary deoree: 16 Pat. 306;A, I. «* 

(24) 1937 Pat. 337 : 169 L 0. 581, OvBBRtJM® 

(FB) 1 

Art. 183 — Revivor — What constitute^ 

Order granting leave under O. 21, E. 50, Cfivu 
P. 0., to proceed against partners of firm 
not constitute revivor 

Majority Act {IX [9] of 1875), S. 3— Diflon 
minabion in age — Validity — Const. Ind„ Art. 

‘E.9 

Merger — Doctrine of — Conditions for a 
oability 
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MtthftiMlUftdftn Iftw— Gi£ii— Properliy in poBses- 
Sion o! mortgugeo— Validity SI 5a 

—Pre-emption— Tala ba— Who oan make: 5215 

Pre emption— Talabs— For mailt ies— Sped- 

fioation of property 521c 

MUNIOIPAIjITIES 

Bihar and Orissa Municipal Act {VIl [7] of 
8. 116- Ultra vires assesament — Objec- 
tion under S. lid does not bar civil suit 5S65 
—— S, IIP — Finding as to additions or altera, 
tions in — Holding in leading to increase in value 
— Jurisdiction of civil Court to question 5 36a 


Hegotiable Instruments Aot (XXVI [26] of 
1881 / 1 Ss» P, 37 and 82 — Bank purchasing order 
cheque from customer and crediting its amount 
to oustcmer's account — Customer allowed to 
withdraw amount before clearance — Subsequent 
dishonour of cheque — Bank debiting custoaoer 
with amount of cheque — Suit by Bank for reco- 
very of amount of disputed cheque • — Maintaina- 
bility — Doctrine of merger or accord and 
satisfaction if applicable — Contract Act (1^^72), 
S. 87 — (Merger) — (Accord and satisfaction) 621a 

S. 37—SeB ibid, S. 9 621a 

8, 82 — See ibid, S. 9 621a 

Oaths Act (X [10] ofl873)^ 8.8 and 11— 
Proceedings under S. 145, Criminal P. 0.^ — 
Decision on special oath — Regular civil suit not 
barred— Civil P. 0. (1908), S. 11 370a 

8s, 10 and 11 — Applicability to criminal 
proceedings 3705 

8. 11— See (1) ibid, S, 8 370a 

(2) ibid, S, 10 3706 

Pflcdanashin Indy — Deed executed by — Con- 
tract Act (1872), S. 16 — * Evidence Act (1872), 
S. Ill 4676 

Partnership Act f/X fP7 of 1932), 8,69(3) 

itt ) — Application under S. 8 of the Arbitration 
.Act (1940) 196 

Payment of Wages Act (IV [4] of 1936), 8, 15 

— Application under — Manager whether necea. 
sary party 1406 

Penal Code (XLV [45] of 1860), 8, PP— Right 
of private defence — Two parties arming them- 
selves for a fight to enforce their supposed right 
of possession to field — Fight started in presence 
of police and despite their attempts to prevent 
it and telling parties not to fight — No crop on 
land nor any urgency about ploughing the field 
—Both parties held were in the wrong in fight- 
ing and* both were unlawful assemblies — There 
was no right of private defence 5n the part of 
nther. 473c 

I'l ■ 8,120B — Aooused in pursuance of oonspi- 
-inciting police constables to desert their 
witlUiold their services and rise 'in 
Impfelhy— Charge hi oongpii^ to (ximmit ofience 
> widor 8, ^ Rolioe (Inaitement to Disaffection ) 

^^^locpsed held guilty and could be 
Jth eiaohtha R, I. 60d 


Ponal Code (oontd,) 

S. 1:^1— “Waging war’'— Meaning— Word& 

and Phrases 60a 

S. 121 A — Scope — “Conspires to overawo’*^ 

— Meaning — Words and Phrases 606 

S 121A — Conspiracy — Proof GOr. 

—— S, 464 — ‘Makes* — Meaning of — (False 
document— Making of) S6a 

•Ss. 478, 482 — Trade mark — Infringement 
of — Mark not registered — Evidence to establiph 
ownership — Trade mark in aarname 289' 

S 482 — See ibid, 478 289- 

Practice — Procedure — Preliminary decree 
amended— Execution 64oc 

Precedents — Obiter dictum — Civil P. 0 (1908), 
Pro. (FB) 1376 

Press (Emergency Powers) Act (XXIII [23] 
of 1931), Ss. 4 (1) and 23 — Notice specifying 
that the offending pamji^et was of the nature 
described in cl. (a) to S. 4 (l) — Objection in 
notice referring to entire pamphlet and not to 
any particular worda or passages used — Court 
has power under S. 23 to enquire whether the 
offending pamphlet oomeg under any other clause 
of S. 4 (1) even though it is not mentioned in 
the notice — Defect in frame of notice of such 
character is of no consequence (SB) 126 

S. 4f 1) (a) and ( d ) — Applicability (SB) 1 2c 

S. 4 (l) (a) and (h ) — Validity of — Consti- 
tution of India, Arts. 18 and 19 (SB) 12d 

S>4{l)(d) — “To bring into hatred or 

contempt — The Govt, established by law.” 

(SB) 7oa 

S. 4(1) (d)—**To bring into hatred or con- 

tempt the administration of justice” (SB) 756 
S, 4(1) (d ) — Criticism of individuals 

(SB) 75a 

S, 19 — See Congtitution of India, Art. 13 

(SB) 7oe 

S, 23 — See ibid, B 4 (l) (8B) 126- 

S. 28 — Service of notice by afSxing a copy 

on press — Copy of offending pamphlet mention- 
ed in schedule to notice not attached to copy of 
notice — Omission does not affect validity of 
notice itself’ — Irregularity, if any, does not 
vitiate legality of order demanding security 
when there is no prejudice from such omiaaion. 

(SB) 12a 

PreventiYe Detention Act (IV [4] of 1950)— 
See under Public Safety 

pFmoipal and agent— See Elections 209e^ 

ProTrinolal InsolYency Act (V [5] of 1920), 
Ss. 2 (d), 28 (2), 56 (3) proviso — Property — 
Meaning of — Provident Fond 488a 

_S. 28 ( 2 ) — See ibid, 8, 2 (d) 488a 

S 56 ^3 1— See ibid, S. 2 (d) 488a 

PtthUo Gambling Act (111 [3] of 1867), S. 4— 
Scope — Gagabling. if per se an offence 405c 

PUBLIO SAFETY 

Bihar Maintenance of Pablic Order Aot (III 
[ 3 ] of 1950/, S. 9 — See (1) OoDstitution of India, 

Alt 19 (1) (b), (3); 242(? 


-.A. 
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Public Safety— Bihar Maintenance of Public 

Order Act (contd.) 

(2) Pablic Safety — Bihar 
Maintenpjace of Pablic 
Order (No. 2) Ordi- 
nance (IV [4] of 1949), 
S. 6 242r2 

Bihar Maintenance of Public Order (No 2) 
Ordinance IV U'] of S. 6— Holding of 

nvocesBiOQ — Wbat anaoants 2426 

o.d— Bihar Maintenance of Pablic Order 


Act (Til [3J of 1950), S. 9— Whether ultra vires 

242i 

N, 6 (2 ) — Public procession — Whit consti- 
tutes 242a 


Bihar Maintenance of Public Order Ordin- 
ance (IV [4j 1946), S, 6 ( Ij— Notification pro- 
hibiting any meeting or procession without 
sanction is ultra x)ires 418 

Preventiye Detention Act (IV [4] of 1960)^ 

S 3 See also Constitution of India, Art. 22 (6) 

4&9 (2)6; 43y (2)c 

Ss 3, 13 — Detention order — Validity — 

Mala fides — Burden of proof 686 

S. 3 —Power of Court to question facts 

(FB) 1346 

S. 3 — Jurisdiction 439 (!i)a 

S. 3 — Mala fides 439 (2)d 

S. 3 (1 / — More courses than one open to 


State Government — It may take any effective 
course ^ 

S. 3 (l) — Detention and prosecution whe- 


ther be simultaneously made — Test to be applied 

470 

S. 3 (1 ) — Satisfaction of State Government 


Function of Court — Contravention of Consti. 

tution of India, Art. 22 (5) 47/ 

^ S. 3 ( 1 ) — Bona fide order — Court's power 

to test — Mala fide order, meaning of — Constitu- 
tion of India, Art. 22 (6) 47^* 

3 (1) — Mala fide order — Onus to show 


lies on detenu — Onus ho v may be discharged: 47A 
S. 3(1 ) — Alleged facts or ground non-exist- 
ing Detention order fails 47i 

S. 3 ( 1 ) — Two courses, prosecution and de- 


tention, open to Government — Power of Govern- 
ment to choose one 1686 

S, 3 (1 ) — Satisfaction of executive authority 

High Court cannot question 168c 


S. 3 f 1 ) — Extent of power of High Court to 

csamine grounds supplied to detenu 168d 

S. 3 (1 ) — High Court when will interfere 

153fl 

S. 3(1) — Detention order — Necessity to 

mention period of detention 369a 

S. 3 ( I Public order — Meaning — Words 

and Phrases 8b96 

S, 3 (l) (a), els. (ii) and (Hi) — Clauses 


whether to be construed on principle of efusdem 
generis 47c 

S. 3 (x) (a) (in ) — See a?so Constitution of 

India, Bob, VII, List II, Entry 26 476 


Pablic Safety Preventive Detention Act 

(contd.) 

* S. 3 (ij (a) (lit) — Interpretation of 47a 


A I y L >■ ^ V ^ V » w ^ „ .e- — - — — - 

•S. 3 (1) (a) (in ) — ’^Maintenance of supplies 

«-tl AT* 


and services essential to the community” — Adul- 
teration of food stalls (FB) 134a 

S. 3 (1) (a) (Hi) — Blaokmarketing and 

hoarding whether affect maintenance of essential 
supplies and service 163a 

S, 3(2) Detention of person acoueed of 

offence— Legality- Mala fide order — Test 680 

S. 7 — Detention grounds — Inaccuracy in — 

Effect — Constitution of India, Art. 22 (6) 68c 

S. 7 — Detention grounds — Inference from 

past activity 

S. 7 Detention grounds — Communication 


F^r -m w -w- -W — g_j 

of Delay in — Delay of 18 days between the 

date of the order of detention and the actual ser- 
vice of the grounds of detention is not an un- 
reasonable delay — Constitution of India, Ait. 22 
(5) ^ 389d 

S. 7 — Detention grounds — Necessity to dis 

- A A 4 4 M. __JL. ni 


close all grounds — Constitution of India, Art. 22 
(5) and (6) 

S. 12 Previous detention under other law— 


If can be considered for one year, under S. 12: 889fl 

S. 13 — See also ibid, S. 3 

S. 13 — Eevocation of detention order —Fresh 

order of detention 


Railways Act (IX [9] of 189(})t S. 72 — Bisk 

Note A — Non-delivery — Liability of railway 

oSaa 

72 Consignment under Risk Note A— 


Loss of goods due to looting at destination-— Non- 
delivery — Liability of Railway — Burden of 

S. 77 — Notice under — Notice relating to 


non-delivery combined with non-delivery due 
loss or destruction — Held, sufficient 

with S. 77 f 1 , c of 9 ) 

Registration Act (XVI [16] of 1908 ), Ss.2(^ 

17(1) (d) and 49— Agreement to grant I®*®® ^ 

^ " years contingent on premises being 


10 years commgouo ww ... — o 

for certain purpose — Creation of present 


for 9 months — Registration 
S. 17 (1) {d)—See ibid, S. 2 (7) 

S. 49 


6lSa 

6lda 


6l8a 

£l77a 

3776 


1S00 (1) ibid, S. 2 (7) * 

(2) Hindu Law— Partition 
(8) Stamp Act (1899). S. 36 

SALES TAX ^ ^ .. 

Bihar Sales Tax Act (VI [6] of I944)t S, 2^^ 

— Dealer — Meaning of -aija 

S, 2 rg;-‘‘Sale*'— Meaning ^ 

S. 4 ri)-Applioabiaty ^ 

.S. 5 (2) (a) (v)^See Oonstitution^^^^ 

„.133(l)(o) ^ 867 

—S. 6 - Betel leaves, if taxable ^ 

— S. 10 (5 Wilful default 

— S. 21— See Constitution of India, Ar^ - 
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BftlM Tax-* Bihap Sales Tax let (contcl J 
g Bi (S) 

8m\l) Civil P* 0. (1908) S. 98 (FB) 29^ 
(2) OoD&titution uf India, Art. 188 (]) <o) 

(FB) 29a 

S. B1 (6)^S€e Civil P. 0. (1C08), Sb 109, 

110 (FB) 29A 

Bihar Sales Tax Act (XIX [19] o/ i.947 , 
S HO (2 ) — Btbar Hnles Tax Buies, 19i9, B. 58 — 
DetermiDatios — Mcacing-* Appeal fixed for hear, 
ing — Order of dismissal for default — Validity 

152 

— S. Hh (4) — Commissioner may dismiss 
applioabion for revision without hearing appli. 
cant 3t)66 

S. 26 (0) ^ Proceeding under Aob — Cotts 

against dealer can be awarded only by High 
Court 366fl 

Bihar Bales Tax Rules 1949, R. 68See Bales 
Tax — Bihar Sales Tax Aot (XIX [l9] of 194*5), 
8, 20 (2) 152 


Specific Relief Aot (I [l] of 1877), S. 21 (a)— 
Se^ (Contract Aot (18 • 2), S. 73 5085 

S. 42 — See also Civil P. 0. (1900), 0. 2. 

B. 2 5562) 

8, 42 — Deed executed by widow binding on 

reversioner — Declaration that pltf. is next rever. 
Biouer, if can be granted — Hindu law— Rever- 
sioners 6895 

■ S. 42 Proviso — Suit for recovery of rent 
against A with declaration of title as against B 
who claimed adversely — Maintainability 566a 

S, 63— See Civil P. 0. (1S08), 0. 39, R. 1 

4695 

S. 64 — See Tenancy Laws — Chota Nagpur 

Tenancy Aot (VI [6] of 1908), S. 21, as amended 
by Act XXV [25] of i947 626 

Stamp Act II [2] of 1899), S. 6, Sck. 1, 
Ar$, 6 (0/ Olid Art. 41 — Agreement for sale of 
sugar-cane crop and its mortgage — Duty payable 

96 

8, 36 — Registration Act (1808), S. 49 — 
Coxnparieon 2776 

- Ss. 46, 61 — Application for refund of excess 

626a 

8. 61— See cho ibid. S. 45 82oa 

— — S. 61 — Application by private party 6266 
— SoA. 1, Art. 6, Exemption (a ) — Applicability 
—Agreement incorporating several items 9a 

"" 8ch, J, Art. 6 (c ) — Sfla ibid 8 6 96 

— — I, Art, 41 — See ibid 8, 6 96 

Sucoession Act (XXXiX [39] of 1925), Ss. 82, 
67, NOg— OonstrnotioQ of will — Intention of 
^BtatOr^i^CoDtiadiotory claused in will to be 




fbiran oiled ~Dtieotion of Court for sale of proper. 




^es Bought — * Held’ on oonstruotion that direction 




GfOuld be given 

also ibid, 8. 82 


2C6a 

206a 


yd?— Oonstruotion of will — Intention of 

■ 2066 
ibid. 8. 82 206a 


SccoesBlon Act (eontd ) 

S. 302 — Administration not complete so long 

as direction in will is not complied — Executor 
when becomes trustee 200d 

TENANCY LAWS 

Bihar Tenancy Aot (VJI2 [8] of 1S86), Ss. 20 
ard 21 — d and B co-Bharers ot hokasht land, A's 
interest being in ihxha of B — B eetiHug land 
some thirty years ago in favour of C’’s fither who 
came in poseeesion as raiyat — Father and after 
him C continuing in poeseseion esraiyat^ln 
execution of mortgage decree obtained by D, 
interest of A purchased by D — Pending mortgage 
suit interest of A sold in favour of E in execution 
of money decree — E getting po: session of proprie- 
tary interest of A from ikikodar B and recognis- 
ing D as tenant — Suit by C against D for 
declaration of title and poseession — D, held, had 
acquired right of occupancy by operation of law 
and was not liable to be ejected by C SI2 

S. 21 — Bee ibid, 8. 20 312 

Ss. 26 A, 148 — Transferee nob impleaded 

rent suit— Efi’eet 6a 

— -B. 40-See Civil P. 0. (1908), S 107 629 

' Ss. 40 (6), 188 — Jurisdiobion of Collector 
whether affected in hearing appeal preferred by 
some landlords without impleading others 181 
-■ 5 60 — See Bengal Land Registration Act 

(VII [7] of 1076), S.41 682 

S. 112 — Reduction of rent — No notice to 

parties concerned — Validity of reduction 66a 

S. 112 — Revenue Officer — Jurisdiction of, 

hew to be exercised 566 

—8, 112 & B. 73 — Rule for special notice ia 
mandatory 66c 

S. 112 S R. 73 — Special notice — Burden of 

proof 66d 

S. 112- A — Holding of raiyat at fixed rate 

under Kabuliat — Reduction of rent under S. 112A 
— Validity of — Possession as occupancy raiyat 
before execution of Kabuliat if oontinues after 
execution 206 

S. 112..A — All Landlords not impleaded 

Effect— Civil P. 0. (1908), 0. 1. R. 8 861a 
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FULL BENCH 


Sheaeee, Ramaswami and 
Saejoo Peasad JJ. 


Bameshwar Prasad Sahu — Appellant v. 
Parmeshwar Prasad Sahu and others — 
Bespondents, 

A. P. 0. 0. Nos. 39 and 40 of 1950, D/- 22-9-1960. 

Limitation Act (1908), Art. 182 (2) — > Appeal — • 
Meaning — Does not include appeal from order 
declining to set aside ex parte preliminary decree : 
16 Pat. 306=A.LE. (24) 1937 Pat. 337=169 I. C. 681, 
‘OVEBBULED. 


The word 'appeal* in coi. 3 of cl. (2) of Art. 182, 
Limitation Act, does not include an appeal preferred 
against an order refusing to set aside an ex parte 
preliminary decree in suit for partition in computing 
the period of limitation for executing the final decree 
passed in such a suit as the word 'appeal* in the clause 
means an appeal only from the decree or order sought 
to be executed ; Case law discussed : A. I. B. (4) 1917 
Pat, 157, Approved ; 16 Pat. 306 = A. I. R. (24) 1937 
Pat. 837 = 169 I. 0. 661, OvEBBULED ; A. I. R. (37) 
I960 S. 0. 6, Belt on, [Para 61 

Anno : Limitation Act, Art. 182, K. 34, Pt, 7. 

8. N. Dutta and Prem Lai — for Appellant ; 
Nandlal XJntwallia and Awadh Kishore Pd, — for 
Bespondents, 


Shearer J. — The question which has been 
referred to this Bench for decision has been 
stated by Sinha and Bai JJ. thus : 

“Whether the word 'appeal' in col. 3 of el. (2) of 
Art. 182, limitation Act, Includes an appeal preferred 
against an or^r refusing to set aside an ex parte preli* 
nonary decree in a suit for partition in computing the 
period of limitation for executing the final decree passed 
In such a suit.** 



Article 182, Limitation Act, prescribes the peiic 
of limitation 

^*for the execution of a decree or order of any ch 
<@oiirt not presided for by Art, 183 or by S, 48, Civ 
PitlHiedareOode**’ 

realign of what Is contained in col. a of tl: 
^^l^thifie/the starting point for limitation varie 
' m Pat,/i 


according as there has or has not been an ap- 
peal or a review of judgment or an amendment 
of the decree. Article 182 substantially re- 
produces the provisions contained in the earlier 
Limitation Acts of 1871 and 1877. The principles 
underlying all these provisions were twofold. 

One principle, to borrow the language used by 
Sir Dinshah Mulla in Nagendra Nath Dey v. 
Suresh Chandra Dey, 59 l. A, 283 at p. 288 : 

(A. I. R. (19) 1932 P. C. 165) iS 

‘‘that so long as there is any question sub judice 
between any of the parties, those afiected shall not be 
compelled to pursue the so often thorny path of execu- 
tion which, if the final result is against them, may 
lead to no advantage.” 

The other is that, when, on appeal, the decree 0 
or order of a subordinate Court is affirmed, 
modified or reversed by the High Court, the 
period of limitation for an application for exe- 
cution of the final decree or order is the period 
of limitation applicable to decrees of the sub- 
ordinate Court itself, and not to decrees of the 
High Court. Section 19, Civil P. 0. of 1839 
prescribed a period of twelve years’ limitation 
for applications for the execution of decrees of 
a Chartered High Court, while S. 20 prescribed 
a period of three years’ limitation for applica- 
tions for the execution of decrees passed by other 
Courts. When, shortly afterwards, the Court 
of the Sadar Diwani Adalat was abolished and 
its appellate jurisdiction was transferred to the 
High Courts, a question arose as to whether a 
decree of a High (3ourt passed on appeal from 
a decree of a subordinate (3ourt could be exe- 
cuted within twelve years or had to be executed 
within three years. There was a conflict of 
decisions on the point, and, as appears from 
the observations of 3ir James Colvile in Kristo 
Kinhur Boy v. Bajah Burrodacaunt Boy^ 

14 M.I.A. 465 at p. 487 : (lO Beng.L.R. lOl P.O.). 



2 Patna PvAmeshwab Prasad v. Paemeshwae Prasad (FB) {Shearer J.) A. I. R* 


one at) least of the learned Judges, ■who came 
to the conclusion tliat the longer of the two 
periods of limitation was the period applicable, 
admitted that liis construction “involved conse- 
quences absurd in tiiern selves, and, presumably, 
contrary to tlie intention of the Legislature.” 
It is quite clear that it was in order to put an 
end to this controversy that Art. 167, Limita- 
tion Act of 1871, took the form which it did and 
that, but for the imperative necessity of making 
the intentions of the Legislature clear, Art. 167 
might well have taken a very different form. 
The reason w'hy in col. 3 of Art. 167 different 
starting points for limitation were prescribed 
was to prevent any argument being put forward 
that, as the decree of the subordinate Court 
merged in or was superseded by the decree of 
the High Court on appeal, the period of limi- 
tation applicable was the period applicable to 
decrees of the High Court and not that appli- 
cable to decrees of the subordinate Courts. 
Whether the decree of the trial Court has been 
affirmed or has been modified on appeal or on 
review of judgment is wholly immaterial in 
ascertaining what the starting point for limi- 
tation is. The Court eseouting the decree has 
merely to see whether, in point of fact, there 
has been an appeal or review of judgment. 
I stress this point as, in some of the decisions 
in which a forced interpretation has been put 
on the language used in the article, it has been 
completely overlooked. The word ‘judgment’ 
in cl. (3) in the third column means, and can 
only mean, the judgment in the suit in which 
the decree or order of which execution is sought 
has been passed, and by a parity of reasoning 
the word “appeal” in cl. (2) should be construed 
as an appeal from that decree or order. The 
narrow point which has been referred to us for 
decision is whether the word ‘appeal’ in cl. (2) 
must be so construed or whether it may be 
construed to include also an appeal against an 
order declining to set aside an ex parte decree. 
Since 1871 this point has, on a number of occa- 
sions, come before the various High Courts, and 
until 1927, except in one instance, the decisions 
uniformly were that the word “appeal” there 
meant, and could only'^mean, an appeal from 
the decree or order of which execution was 
sought. The decision in which a contrary view 
was taken is a decision of the High Court of 
Calcutta: Lutful Huq v. Sumhhudin Pattucht 
8 Cal. 248 : (lO c.L.R. 143). In that case execu- 
tion was sought of an ex parte decree passed 
on 7-2-1876, The application for execution was 
not made until 18-12-1880, that is, until more 
than three years had elapsed since the passing 
of the decree. In this interval an application 
had been made to have the ex parte decree set 


aside, and, when that application was rejected, 
an appeal had been preferred by the judgment- 
debtor which was ultimately dismissed on 
19-12-1377. It appears that, when the appli- 
cation to have the ex parte decree set aside- 
was made, the trial Court ordered that execu- 
tion of the decree should be stayed and that a 
similar order was made when the appeal 
against the order of the trial Court dismissing 
the application was preferred. Under S. 15, 
Limitation Act of 1908, the decree -holder would 
have been entitled to exclude the period during 
which execution of his decree had been stayed. 
Section 15, Limitation Act of 1877 did not, 
however, apply to orders of stay made in the- 
course of proceedings for the execution of 
decrees. It is quite clear from the judgment of 
Prinsep J. that in his opinion, this was a 
serious defect in the Act, and that it was largely 
in order to prevent a palpable injustice result- 
ing from it that he concurred in the view 
expressed by Morris J. that the decree had 
been kept open and did not become final until 
the order of the appellate Court was passed on 
19-12-1877. With the greatest respect, it appears 
to me that, in order to do what they const- 
dered to be justice in this particular case, tho 
learned Judges put on the words contained in 
cL 2 of Art. 179 a construction which they were 
not intended to, and could not, bear. In- 
the same year in which T/atful Muq v. 
Sunibhudin Pattuck, (8 Cal. 248:10 O.L,R. 143) 
was decided a contrary view had been taken by 
the Allahabad High Court in Sheo Prasad v- 
Anrudh Singh, 2 ALL. 273. In 1891 the High 
Court of Bombay in Jiivaji v. Pamchandra, 

16 Bom. 123 followed the Allahabad and dis- 
sented from the Calcutta decision. In 1893 a 
Division Bench of the Calcutta High Court 
itself, of which Comer-Petheram 0. J. was a 
member, expressed doubts as to the correctness 
of the earlier decision — vide Baihanta Nath 
V. Aughore Nath, (21 Cal. 387) and in 1927 
another Division Bench in express terms, dis.- 
sented from it — vide Fajdr Ghand v. Daiba 
Charan, 64 Cal. 1052 : (A. i. R. (14) 1927 caL 
904). This latter decision was approved by 
Eankin C. J., in Profulla Kumar v. Mt. 
Sarojbala Basu, 35 c. w. N. 166 : (A. i. R. (18> 
1931 Cal. 332). Shortly before this, the pomfe 
had come before this High Court in Brijraj t. 
Nauratan Lai, 3 P. L. J. 119 : (A. I, B. (4) 1917 
Pat. 167) and Chamier 0. J. had relied on 
Baihanta Nath Mittra v. Aughore Nath Bose$ 

21 cal. 387 and had dissented from Lutful 3uq 
v. Sumbhudin Pattuck, 8 cal. 248 : (lO 0 
143). The diligence of Mr. Kandlal UntwaKa, 
who appears, for the respondents, has also \ 
brought to our notice similar decisions of tho 
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and of the Lahore Court. 

[fl] The question as to whether a more 
extended meaning can be given to the word 
“deoree" in cl. {2) of Art. 182 arose in a more 
acute form in oonseqxienoe of the amendments 
made in 1908 in the Transfer of Property Act 
and the Code of Civil Procedure, Until 1908 a 
mortgagee, who had obtained a preliminary 
decree for sale, was, on the expiry of the period 
fixed for the payment of the mortgage money, 
entitled under s. 89, T. P. Act (sic) was repealed 
and 0. 34, E. 6, Civil P. G. was enacted under 
which a mortgagee was required to obtain a 
final decree for sale, and, when that decree 
was passed, to apply in the course to levy exe- 
cution on it. In 1927 in Somar Singh v. Veo~ 
nandan Prasad^ 6 Pat. 780 ; (A. i. E. (14) 1927 
Pat, 215), a Division Dench of this Court was 
called on to decide whether an application for 
the execution of a final decree in a mortgage 
suit was not barred by limitation in spite of 
the fact that a period of more than tliree 
years had elapsed between the passing of the 
decree and the making of the application. The 
preliminary decree was passed on 23-8-1921, and 
the final decree on 28-10-1922. In the interval 
an appeal against the preliminary decree was 
preferred and was ultimately dismissed on 
29-10-1926. The application for execution of the 
final decree was made on 2-2-1926, that is, more 
than three years after the final decree was 
passed, but within three years after the dis- 
missal of the appeal against the preliminary 
decree. Kulwant Sabu.y and Eoss JJ., held 
that, in such circumstances, the application for 
execution was not barred by limitation, and 
an application for leave to appeal to the Privy 
Council against their decision was rejected. 
This decision was followed by Venkata Eamana 
Rao J., of Madras High Court in Koydkuiti v. 
Verrcmlmiti, A. I. e. ( 24) 1937 Mad. 42i : (171 
I. 0. 980) and an appeal under the Letters 
Patent against his decision was dismissed. 
Prior to this, however, another learned Judge 
of the Madras High Court sitting singly, 
Madhavan Nair J. in Ahammad Kutty v. 
KoUahkat K%UUi 66 Mad. 468 ; (a. i. e. (20) 
1933 Mad, 8I5) had taken a contrary view. 
Since then, a contrary view has also been taken 
by a Division Bench of the Bombay High Court 
in Mahadeo Shtmasankar Madhava v. Fatu- 
fniyd Busseinhhai, i.li,R. (1948) Bom, 62i:(a.i.b. 
436) 1948 Bom; 837). Kulwant Sahay J., in Somar 
Siing% y, Deonandan Prasad Singht 6 Pat. 780 
#pV7e5 ; (A. 1. E, (14) 1927 Pat. 2i6)observed : 

^ (2) of 182 preaoritea (where there has 

the date of the final decree or order of 
.Orartioci^thdrawal of the appeal’. There 


IS nothing; lici'otoshow that tho appeal must bo against 
the dooreo sought to bo osecuted. In my opinion, tho 
iutentiou of tlio Legislature in making this provision 
was that, if an appeal in any way iniperilg the dccrco 
Bought to be executed, thou tho date of the final dis- 
posal of tliQ appeal should bo tho date from which the 
period of limitation ought to be computed.*' 

Ill dismissing tho application for leavo to 
appeal to the Privy Council Dawson-Miller 0 . J.* 
observed : 

“It is further well established that the test in 
Buoh cases is whether the decree of the appellate Court 
imperils the validity of fsic^ a final decree in a mortgago 
suit is imperilled by an appeal being preferred from 
tho preliminary decree is tantamount to saying that, 
in consequence of the preferring of that fipjjcal, ques- 
tions at issue in the suit are still sub judicc between 
the parties. As I have already said, one of the two 
principles underlying Art. 182. Limitation Act, is that, 
BO long as any question at issue in the suit is still 
sub judice between the p.T,rties, a plaintifl who has 
obtained a decree ought not to lie compelled to levy 
execution on his decree, and that as against him 
limitation ought not to begin to run until all such 
questions have been finally decided. If, therefore, the 
language ^ used in Art. 182 is capable of bearing a 
construction which would enable the holder of a final 
decree for the sale of the mortgage property to defer 
applying for execution of his decree until a period of 
three years after the decision of an appeal against the 
preliminary decree is about to expire, such a con- 
struction ought to be put on it.” 

With the greatest respect, however, I entertain 
much doubt as to whether the construction put 
by Kulwant Sahay J, is a construction which 
the words themselves are capable of bearing, 
and if, as Madhavan Nair J. in Ahammad 
Kutty V. KoUahkat Kuttu, 56 Mad. 458 ; (A.I.E, 
(20) 1933 Mad. 315) pointed out, it is open to the 
decree-holder instead of applying to levy execu- 
tion on the final decree, which he has already 
obtained, to apply for a fresh final decree to be 
passed, there is the less reason to have resort 
to an unduly forced construction. Dawson- 
Miller 0 . J., while endorsing the test applied 

by Kulwant Sahay J. also observed : 

“It seems to follow, therefore, as a matter of course, 
that the appeal ia this ease was not only an appeal 
from the preliminary decree but an appeal from all 
that naturally followed by the passing of that decree, 
namely, the final decree for sale which, after all, is 
merely part of the machinery prescribed for carrying 
out the direction for sale contained in the preliminary 
decree.” 

This suggests that His Lordship was not pre. 
pared to give a more extended meaning to the 
word 'appeal' than was absolutely necessary 
for the purposes of that particular case. 

[3] The decisions of this Court to which 
I have just referred are of importance only in 
so far as in them, for the first time, since 1879, 
a gloss was put on the word 'appeal' as it 
occurs in Cl. (2) of Art. 182 and, in consequence 
of them, a further and much more serious gloss 
was put on that word in certain decisions of 

• [Reported in A. I. B. (15) 1928 Fat. 681 
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the Madras High Court. The decisions in ques- 
tion are Srirainachandra Hao V. VenliiUe- 
shwara Bao, I.L.R. (1939) Mad. 252: (A.I.B. (2G) 
1939 Mad. 157) and Thandavaroya Gramani v. 
Arumughamudali, A. I. R. (32) 1946 Mad. 2C1 : 
{1915-1 M, L. J. 421 ). In each of them another 
decision of this Court, namely, Finn Dedhraj 
Lachminarain v. Bhagioan Das, 16 Pat, 306 ; 
(A. I. R. (24) 1937 Pat. 337) was cited and relied 
on. In that case, as also in two of the three 
Madras cases, the question that arose was the 
question which we now have to decide, namely, 
whether, in the event of an application being 
made to have an ex parte decree set aside and 
an appeal being preferred against an order 
rejecting the application, the period of limita- 
tion for the execution of the decree is to be 
consulted from the date of the ex parte decree 
or from the date of the order of the appellate 
Court finally dismissing the application under 
O. 9. B. 13, Civil P. 0. Oourtney-Terrell C. J. 
and James J. held that limitation did not 
commence to run before the order of the appel- 
late Court affirming the i order rejecting the 
application to have the ex parte decree set 
aside. In doing so, Courtney- Terrell, 0. J. 
expressed the opinion that the long series of 
decisions to the contrary had been impliedly 
overruled by the decision of their Lordships of 
the Judicial Committee in Nagendra Nath Dey 
V. Suresh Cha?tdra De, 59 I. A. 283 : (A. I. R. 
(l9) 1932 P. c. 165). I will defer, for the moment, 
examining this point or dealing with the reason- 
ing contained in the judgment of the learned 
Chief Justice as Mr. S. K. Dutta, for the appel- 
lants, did not support that reasoning in its 
entirety and relied mainly on the Madras deci- 
sions to which I have just referred. The argu- 
ment put forward by Mr. Dutta was, in short, 
that an appeal against an order rejecting an 
application to have an ex parte decree set aside 
is an order made in an appeal in the suit which 
is likely to affect the decree sought to be exe- 
cuted. It must be conceded that, if the deci- 
sions of the Madras High Court are correct, 
there is much substance in the argument put 
forward by Mr. Dutta. In Sriramchandra 
Bao V. Venkateshivara Bao, (1939) Mad. 

252 : (A. I. E. (26) 1939 Mad. 157), King J., 
expressed the opinion that ‘appeal* in col. 3 of 
Art. 182 means an appeal in the suit which is 
likely to affect the decree sought to be executed 
and not merely an appeal against the actual 
decree or order sought to be executed. Kulwanfc 
Sahay J. had taken the view that the word 
‘appeal’ ought to be construed as meaning an 
appeal which results in the decree of which 
execution is sought being imperilled, and, as 
1 have already said, an attempt to so construe 


the word can be justified by one of the two 
principles underlying Art. 182, No such justifi- 
cation, however, exists for putting on the word' 
‘appeal’ the more extended meaning given to 
it by King J. It is quite clear that no issue- 
arising in the suit again becomes $uh judice- 
between the parties when an application is made- 
for an ex parte decree to be set aside or when- 
an appeal is preferred against an order reject- 
ing such an application. No such issue can 
become suh judice unless and until the ex parte- 
decree is set aside and the suit is ordered to be- 
re-heard. 

[4] If the intention of the Legislature was- 
that, when an appeal was preferred against an 
order declining to set aside ex parte decree and 
was unsuccessful, limitation should begin to run- 
from the date of the order of the appellate- 
Court, it must also have been its intention that,, 
when no appeal was preferred, limitation should' 
begin to run from the date of the order of the- 
trial Court. There are, however, even more 
serious difficulties in the way of imputing sach- 
an intention to it. In Firm Dedhraj Lachmu 
narayan v. Bhagwan Das, 16 Pat. 306 : (A.I.B. 
(24) 1937 Pat. 337), Courtney-Terrell 0. J. 
expressed the opinion that an application to- 
have an ex parte decree set aside was in e^ence 
an application for review of judgment. The- 
law of limitation is part of the law of proce- 
dure and the existing Limitation Act and Civil' 
Procedure Code were enacted by the Legislature- 
in One and the same session. The provisions in 
the one statute must be read along with the- 
provisions in the other. Now, the expression- 
“review of judgment” occurs also in ss. 5 and 12* 
and in Arts. 161, 162 and 173, Limitation Act, 
and, quite clearly, there bears exactly the same- 
meaning as it does in O. 47, Civil P. 0. How 
can it be said that in using it in Art. 162, tbe- 
Legislatore intended it to bear a very different- 
meaning ? There is the further difficulty pointed 
out by Fazl Ali J. in Mohammad Naqir v. 
Alauddin Ahmad, 20 Pat. 513 : (A. I. B. (28)* 
1941 Pat. 213), namely, that the words “where 
there has been a review of judgment” cannot 
mean “where there has been an application for 
review of judgment”. Courtney-Terrell 0. J. 
was of opinion that when an application for* 
review of judgment was rejected, cl. (3) of Art. 182* 
applied and that, when such an application 
had been granted and an objection taken by 
way of appeal was later sustained, cl. (9) applied. 
Mr, 6. 0. Mukharji, who appears for the appel- 
lants in the second appeal in which this refer- 
ence has been made and whom we, therefore,, 
permitted to address us and who took a some- 
what different line to that adopted by Mr. 
Dutta, was unable to support this part of the- 
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jadginont of the learned Chief Justioo. Mr. 
Mdkbarji suggested that in the latter case cl. (s) 
and not ol. (2) applied, the order of the appel- 
late Court declining to allow a review, being 
the decision passed on review. In such a case, 
Mr. Mukharji asked, what was the starting 
point for limitation if it was not the date of 
the order allowing the objection taken to the 
granting of the application for review ? I see 
no difi&oulty in this. "When a trial Court decides 
to review its judgment, an entry is made in 
the suit register and its order operates as a stay 
of execution. If and when an objection to that 
order is upheld on appeal, the stay is auto- 
matioaily vacated. Limitation runs from the 
date of the decree but under S. 16 of the Act 
the decree-holder is entitled to exclude the 
period during which he has been prevented from 
executing his decree. The argument put forward 
by Mr, Mukharji may be more logical but it is, 
in my opinion, no less unsound. 

[5] The judgment of Sir Courtney- Terrell G. J. 
proceeds on the assumption that the long and 
uniform series of decisions going back at least 
to 1878 were impliedly overruled by their Lord- 
ships of the Judicial Committee in Nageiidra 
Nath Dey v. Suresh Chandra Dey, 59 I. A, 
283 : (a. I. B. (19) 1932 P. C. 165). With the 
greatest respect, I should myself have thought 
it hazardous to make such an assumption when 
not a single one of the decisions was referred 
to and when the difficulties of construction in 
the way of taking a view different to that taken 
in them are so patent. Apart from this, it is, 
I think, plain that the point which their Lord- 
shije of the Judicial Committee had to consider 
was not at all the point with which we are 
concerned now, A final decree in a mortgage 
suit was obtained by certain co-mortgagees who 
had impleaded the other co-mortgagees in the 
suit as defendants. A question arose as between 
the plaintiffs and these defendants and what 
purported to be an appeal was preferred by the 
former against the decision of the trial Court 
on that question. In this appeal, while the 
oo-mortgageea were made respondents the other 
defendants, that is, the judgment -debt om under 
the decree, were not. The appeal was dismi^ed 
-as incompetent. When the decree was put into 
execution, it was contended by the judgment- 
debtors that the application was barred by 
limitation and the High Court of Calcutta 
^upheld this " contention on the ground, mainly, 
4hat iticould hot be said that there had been 
any * appeal as the decree as a whole had never 
' lan^lmperilled,^ The Judicial Committee r^ 
the decision on the ground that, although 
■ib^laiiipeail waa inoonapetent and although the 

unaer it were not made par- 






ties, it had nevcrtholcsa been entertained and 
must bo regarded as an appeal within tlio ordi- 
nary graniinatical moaning of the word wliich 
was the moaning that it had in cl. ( 2 ) of Art. 182, 
The exact scope and elloct of the judgment of 
Sir Linshah Mulla have l)eon the subject of 
elaborate decisions of tho High Courts of Cal- 
cutta and Allahabad in Ilayish Chcuidra v. 
Dines Chandra, A. I.B. (33) 191G cal. 375 : (221 
I. C. Ill) and luinwar Bahadur Sinrih v. Shco 
Shanlcar, A. I. B. (3T) 1950 all. 327, It will 
servo no useful purpose for me to repeat what 
has been said there. It is enough for me to say 
that I respectfully concur in the reasoning con- 
tained in the judgment of B. K. Mukharji J. 
Mr. Nandlal Untwallia, for the respondents, 
has drawn our attention to a very recent deci- 
sion of the Supreme Court which, he suggests, 
is conclusive on the point before us. In 
Bhawantpore Banking Corporation Ltd, v, 
Gouri Shankar Sharma, A.I.R. (37) lOsO S. C, 
6 : (1950 s. c. B. 25), a final decree in a mort- 
gage suit was passed on 22-12-l9dl. No attempt 
was made to put the decree into execution until 
9-4-1945. The reason was that the judgment- 
debtors under the decree had made an appli- 
cation under S. 36, Bengal Money-lenders Act. 
This application was dismissed for default in 
prosecution and an application under o. 9, K. 9, 
Civil P. C. to have it restored was dismissed. 
An appeal was preferred against the latter order 
and this appeal too was dismissed on 3-7-1944. 
It was contended on behalf of the decree-holder 
that limitation did not commence to run until 
3-7-1944, and this contention was overruled. 
Fazl All J. expressed the opinion that the 
application under O. 9, B- 9 did not involve a 
review of the judgment thereby negativing tho 
argument which commended itself to Courtney- 
Terrell 0. J., and went on to point out that 
the word “appeal” in Cl. (2) of Art. 182 meant 
an appeal from the decree of which execution 
was sought, thereby affirming the series of deci- 
sions which Oourtney-Terrell C. J. had taken 
to have been impliedly overruled. Tho plea taken 
by Mr. Nandlal Untwallia for the respondents 
was, in my opinion, a sound one. I would 
answer the question that has been referred to 
PS in the negative and say that Brijraj v. 
Naiiratan Lai, 3 P. L. J. 119 ; (A. i. R. (4) 1917 
Pat. 157) was rightly decided and that Firm 
Vedhraj Lachminarayan v. Bhagwan Das^ 
16 Pat. 306 : (A. I. R. (24) 1937 Pat. 337) iS not 
good law. 

[6] Bamaswami J. — I agree that the ques- 
tion referred to the Full Bench should be 
answered in the negative, that Brijraj v. 
Nauratan Lai, 3 P. L. J. 119 ; (A. i. R. (4) 1917 
Pat. 157) is still good law and that Lachmi* 
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iiarayan's case, 16 Pat. 306 : (a. i. e. (24) 1937 

Pat. 337 ) is wrongly decided aud should be 
overruled. 

[ 7 ] Sarjoo Prosad J.— I entirely agree and 
have nothing further to add. 

D.B.B, Answer in the negative* 
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Imam and Rai JJ. 

^lahtoii —^Appellant v. BaTneshwav 

Si?ig]i Bahadur and others — Bespondents. 

A. F. A, D. No. GS5 of 1948, D/- 14-9-1950. 

“ Bihar Tenancy Act (VIII 
[ 1 of 1885), Ss. 26A, 148 — Transferee not implead- 
ed m rent suit— Effect. 


Where iu a village tliere is a custom by which the 
nolding can be transferred without the consent of the 
iandJord and such a transferee is not impleaded as 
defendant m the suit for rent by the landlord, the 
ccree passed has the effect of a money decree and not 
a rent decree and the auction sale must be regarded as 
a money sale and not a rent sale. [Paras 8, 9] 

roiH Laws — Bihar Tenancy Act (VIII 

3— Real tenant not im- 
pleaded in rent suit— Dispossessioiii 

of the holding, who is a real 
^ade a party to the rent suit his dis- 
possession by the landlord auction-purchaser is really 
a dispossession by the landlord not through the process 
Of ^ourt. In such a case Art. 3 applies to suit brought 
by the transferee for possession. [Para 11] 

S ^ ^ ¥' — for Appellant ; 

-P* ^rivasiava, Baidyanath Jha and 

JiCtgi'i ath% Mai — for Mes^^oyidents^ 


Eai J. — This is an appeal by the plaintiff 
against the judgment and decree of the Addi- 
tional District Judge of Purnea confirming those 
of the Munsif of the same place. The plaintiff 
tied the suit for a declaration that his title in 
r^pect of the holding in suit had remained un- 
affected by the execution sale and subsequent 
delivery of possession, and re-settlement of the 
same by the defendant 1st party. He also 
prayed for recovery of possession. 


[ 2 ] The facts leading to the present litigation 
are the following : There was a holding of 13 
bighas, 8 kathas, 2 dhurs bearing a rental of 
E^ 21-11-9, It had been mortgaged to the plain- 
tin and the defendants 3rd party. The mort- 
gagees brought an action on the mortgage, 
obtained a decree and in execution of that 
decree they put to sale the said holding and 
purchased it themselves on 10-4-1929. On 22-2- 
1930, the sale was confirmed and on 29-3-1930, 
delivery of possession was given to the mort- 
gagee auction-purchasers. There was subse- 
quently a partition in the family of the plaintiff 
and the defendants Srd party in which the 
holding in question fell to the share of the 
l^ainWff. In the year 1930 the proprietor of the 
■l^arbhanga Raj filed Eent Suit No. 1709 of 1930 


in respect of the holding in question against 
the original tenant, Srichand Mahton. In that 
suit for rent, the mortgagee auction purchasers 
were not impleaded as party-defendants. The 
rent suit was decreed, and in execution of that 
decree the land lord-decree- holder purchased it 
on 9-2-1934. On 28-10-1934, delivery of posses- 
sion was given to the landlord auction purchaser. 
In 1937 the proprietor of the Darbhanga Ea] 
settled it with one R-amjivan Singh who sub- 
sequently, in the year 1944, sold it to the defen- 
dants 2nd party. The present suit was filed on 
17-10-1945. 

[ 3 ] The plaintiff's case was that the sale in 
execution of the decree for rent only conveyed 
the right, title and interest of the judgment- 
debtor in the holding to the auction-purchaser. 
According to him, the holding being transfer- 
able, the mortgagee auction-purchasers had 
become really the raiyats of the holding, and, 
as they had not been impleaded in the rent 
suit, the execution sale had the effect of a sal© 
in execution of a money decree only. On tbia 
basis it was claimed that the right of the plain- 
tiff was not affected by the sale and he was 
entitled to recovery of possession. 

[ 4 ] The suit was contested by defendant 1 as 
well as by the settlee-defendants who contended 
that the holding was not transferable by cus- 
tom, that the auction sale dated 9-2-1934, would 
be deemed to have passed the entire holding to 
the landlord auction-purchaser and it had not 
the effect of a sale in execution of a money 
decree only. The proprietor of the Darbhanga 
Raj was justified in bringing the rent suit 
against the original recorded tenant, Srichand 
Mahton, and the decree passed against him had 
the effect of a rent decree. The defendants con- 
tended that the right of the mortgagee auction- 
purchasers, if any, had been lost by the auction 
sale ^n execution of that rent decree. The 
defendants further contended that the suit of 
the plaintiff was barred by general and special 
law of limitation. 

[ 5 ] The trial Court dismissed the suit. The 
decree of the trial Court was affirmed by the 

lower appellate Court also. Hence this second . 
appeal. 

[6] The lower appellate Court, after consider- 
ing the various evidence on record, has come to 
the finding that the custom of transferability 
of occupancy holdings exists in Mobammadpur 
Sadik where the suit lands are situated. It also 
held that after the auction- purchase and deli- 
very of possession in execution of the mort- 
gage decree the mortgagee auction-purchasers 
came in possession of the holding. On the 
question of the right of the present plaintiff 
being affected by the auction-sale of 9-2-l934t 
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the lower appellate Court was of opinion that 
as the mortgagee auction purchasers had not 
given notice to the landlord about their having 
purchased the holding in question the latter 
had every right to file the rent suit against the 
recorded tenant and the decree passed in such 
a suit had the effect of a rent decree. In this 
view of the matter, the entire holding had 
passed and the right of the mortgagee auction- 
purchasers had come to an end by that sale. 
On the question of limitation, the lower®appel- 
late Court held that if the sale in execution of 
the decree for rent be taken to have the effect 
of a sale in execution of a money decree, then 
the plaintifiT s suit would be barred by limitation, 
as held by a Division Bench of this Court in 
the case of Mt, Deorati Kuer v. Dasaraih 
Dubey, 21 P. L. T. S74: (a.i.r. (27) mo Pat. 476). 


[7] Mr. De on behalf of the appellant sub- 
mitted that once it has been found that there 
was a custom of transferability of occupancy 
holding in the village, the right of the mort- 
gagee auction purchasers was complete on i0-4- 
1929, and non-mutation of their names in the 
sherista of the landlord would not affect their 
title. He stressed that the title of a purchaser 
of a transferable occupancy holding does not 
depend on the recognition by the landlord. In 
support' of his contention he referred to an 
unreported decision of a Division Bench of this 
Court in Santilal Mahto v. Baj Darhhangat 
Second Appeal 658 of 1947. It was a judgment 
between the family of the plaintiff and the pre- 
sent landlord defendant. In that decision it 
was held that in case of occupancy holdings 
transferable by custom'the title of the purchaser 
cannot be affected by his failure to apply for 
mutation of his name in the landlord’s sherista. 
In this connection, Mr. De also referred to the 
case of AshoJc Bhuiyan v. Karim Bepari, 9 
O. .1^. 643* In that case was held : 

Tbeia is no law rendering it obligatory on the 
tenants to get their names recorded in the landlord’s 
sherista for the purpose of perfecting their title.’* 


He also relied upon the case of Hargouri 
Brasad v. Baghunath Singh, 16 Pat. 239 : 
(A.I.B. (24) 1937 Pat. 314), a Division Bench case 
of this. Court. In that case, their Lordships, 
while 'discussing the rights of the transferees 
tmder the various clauses of the new amended 


B. 26, Bihar Tenancy Act, held as follows : 



** Kow, S I have already stated, both these provi- 
sions apply to transfers made after the passing of the 
Bihar Tenancy (Amendment) Act. These sections 
have obvioosly no application where the holdings are 
transferable by custom and have been transferred 
Im^e the commenoement of the Act. In saoh oases 
tbb title of the trahsfeiee will be deemed to be perfect, 

the landlord may not have consented to 


[8] Ho also relied upon the decision in tlio 
case of Chamatkarini Dasi v. Triguna Nath^ 
17 C. W, N. 833 Ml 9 I. 0. 989) in support of bis 
contention that in absence of the mortgagee 
auction-purchasers tho decree passed in tho rent 
suit would have tho effect of a money decree. 
In my opinion, thoro is much force in tlio con- 
tention of tho learned counsel for the ap-, 
IDellant. 

[9] Mr. Dutt, the learned counsel for the res- 
pondents, in reply, submitted that the decree 
obtained by the landlord against the recorded 
tenants would have the effect of a rent decree. 
In this connection he referred to the i^rovisions 
of the old S. 73, Bengal Tenancy Act, as it 
stood in the years 1930 and 1934. He contended 
that both transferor and transferee would bo 
jointly and severally liable for tho rent in 
absence of a notice as contemplated by that 
section. I do not think that this section can 
help the contention of the respondents. It 
appears to deal with voluntary transfers and it 
provides for the liability of the transferor and 
the transferee. It does not provide that the 
decree 'for -rent against the transferor only 
will have the effect of a rent decree or the sale 
in execution of such decree will extinguish the 
right of the transferee as well. Mr. Dutt fur- 
ther relied upon the decision in the case of 
Azgar Ali v. Asahoddin Kazi, 9 c. w. N. 134. 
He specifically relied upon the following pass- 

age in the judgment of that case : 

“Now it is settled beyond the possibility of dispute 
that when a landlord obtains a decree for rent against 
Ills registered tenant, the defaulting holding may be 
sold in execution of such a decree, although it may 
have previously passed into the hands of persons other 
than the judgment-debtor and such unrecorded trans- 
ferees would be bound by the sale,” 

But the facts of that case are distinguishable. 
It does not appear that the holding under con- 
sideration in that case was a holding transfer- 
able by custom. Besides in that case the 
transfer was of a portion of the holding. The 
learned Judges in that case were considering 
the right of the transferee to file an objection 
under s, 244, Civil P. C. as it then stood, and 
while considering the provisions of that section, 
they held that the transferee in that case was 
bound by the decree. Mr. Dutt further relied on 
the decision in the case of Bameshwar Singh v. 
Mt. Bajo Chowdhrain, 7 P. L. T. 625 : (A.i.r, 
(13) 1926 Pat. 210), but this case also is of no 
assistance to the respondents. In that case their 
Lordships were considering the propriety of the 
order passed by the Court below in an applica- 
tion filed under o. 21, R. 68, Civil P. C. The 
application bad been filed by a transferee of a 
portion of the holding whose name had not 
been recorded in the landlord’s sherista. Their 
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Lordships held that fcho application was not 
maintainable- They were not considering the 
right of a transferee of the entire holding trans- 
ferable by custom. In my judgment, the auc- 
tion sale in execution of the decree for rent did 
not extinguish the title of the mortgagee auc- 
tion-piu’cliasers, which subsequently vested in 
the ]>laintiff alone by virtue of a partition in 
(his family. 

[lO] But this alone will not help the plaintiff- 
appellant. The Court of appeal below has found 
and I think justly, that the present suit is 
barred by limitation. In the plaint, the plain- 
tiff has mentioned his cause of action to have 
arisen on 28-10-1934, when delivery of possession 
was given to the landlord auction-purchaser. 
The lower appellate Court has held that the 
present plaintiff was dispossessed from this date 
by the landlord and the present suit having 
been instituted on 17-10-1945, was barred by 
limitation under tlie provisions of Sch. Ill, 
Art. Sj Bihar Tenancy Act, which runs as 
follows : 

Description of suit. Period of Time from which 

Limitation, period begins to 

run. 

“3. To recover pos- Two years. The date of dispos- 
session of land session.” 

claimed by tho 
plaintifi as a 
raiyat or an 
under -raiijat. 

til] Mr. De, the learned counsel for the ap- 
pellant, relied upon the decision of a Special 
Bench of this Court in the case of Gajadhar 
Bai V. Bam Char an Gope, 9 Pat. 788 : (a.i.r. 
( 17 ) 1930 Pat. 25GS.B.), Ho contended that when 
the dispossession is by the landlord auction- 
purchaser by taking delivery of possession 
through tho help. of Court, it is not a disposses- 
sion by the landlord. He referred to the fol- 
lowing passage from the judgment : 

‘Tt follows, therefore, that the weight of authority 
is clearly in favour of the view that Art. 3 of Sch, III, 
Bengal Tenancy Act, does not apply if the disposses- 
eion is by the landlord as an auction-purchaser of the 
holding,” 

But this decision can he of no assistance to 
the appellant. In this case the sale was in 
execution of a rent decree and the entire 
holdjng had passed by the sale. The judgment- 
debtor was the real raiyat, and hence it was 
held there that he was dispossessed through 
the instrumentality of the Court. In the pre- 
sent case, the plaintiff was not a party to the 
execution proceedings and he cannot in law be 
deemed to have been dispossessed by any pro- 
cess of the Court. While dealing with the case 
of Mt. Deorati Kuer v. Basrath Dubept 21 
P. Ij. T. 374 : (A, I. n. ( 27 ) 1940 Pat. 476), which 
had been relied upon by the Court below, 


Mr. De submitted that in that case the dis- 
possession was some time after the delivery of 
possession and hence the decision that Art. 3, 
Sch. Ill, Bihar Tenancy Act applies to a case 
where the landlord auction-purchaser gets pos- 
session in execution of a money decree, is 
really obiter. But apart from this decision, on 
the case of the plaintiff himself it was a case 
of dispossession by the landlord. The present 
plaintiff was not a judgment-debtor and his 
dispossession on 28-10-1934, was really the dis-' 
possession by the landlord not through the 
process of Court because the Court had no 
jurisdiction to dispossess the present plaintiff 
who was not a judgment- debtor. 

[ 12 ] In my opinion, the judgment of the 
Court of appeal below was correct when it held 
that the suit of the plaintiff was barred by 
limitation, 

[ 13 ] The result is that the. decree passed by 
the Court of appeal below is upheld. The ap* 
peal fails and is hereby dismissed with costs. 

[ 14 ] Imam J. — I agree that the appeal be 
dismissed, but would like to make a few obser- 
vations of my own. Two principal questions 
have arisen in this case which require to be 
decided. The first one is as to whether the 
decree which the landlord obtained in Rent 
Suit No. 1709 of 1930 and the auction sale which 
followed its execution had the effect of a money 
decree and a money sale, or they bad the effect 
of a rent decree and a rent sale. ' In the rent 
suit, the mortgagees of the holding had not 
been impleaded as defendants. The question 


for consideration is whether it was necessary 
to have impleaded them as defendants in the 
said rent suit in order that the decree in the 
said rent suit should have the effect - of a rent 
decree and the auction, sale which followed 
should have the effect of a rent sale. It has 
been found as a faeV that there is a custom in 
the village, where the holding is situated, to 
the effect that a transfer of an occupancy 
holding can take place without the consent of 
the landlord. The custom pleaded and proved, 
however, does not show that the landlord must 
have notice of the transfer in order to make it 
effective and valid. At the time when the 
decree for rent was obtained by the landlord, 
there was no provision under the Bihar Ten- 
ancy Act which required that notice of the 
transfer should be given to the landlord jn 
order to make it an effective and a valid 
transfer. It follows from this that when^a 
transfer of an occupancy holding takes place in 
the village, where there is a custom of tran^ 
ferabiUty, it is a valid transfer without notl|e 
of it to the landlord and it is effective £rom .the 
moment it takes place. In the present case, the 
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of the holding, who had obtained 
« deoree and in execution of it had auotion- 
finrohaaed the holding, wero tho real tenants 
^ not the original tenant Sriohand Mahto. 

mortgagees not having been impleaded as 
ufifondants iu the suit for rent brought by the 
lan^ord, the said suit for rent was brought 
Against a person who was no longer a tenant 
of the holding. Between .that person and the 
landlord, at the time the rent suit was decreed, 
there subsisted no relationship of landlord and 
te n a n t. The decree obtained in the said suit, 
therefore, must have the efiect of a money 
decree and not a rent decree, and the auction 
sale which took place in execution of the said 
decree must be regarded* as a money sale and 
not a rent sale. 

[isl The second question to be decided is as 
to whether the general law of limitation or 
the special law of limitation under the Bihar 
TTenancy Act is applicable to the facts of the 
..present case. There can be, in my opinion, no 
doubt on the decision of this Court in Gaja^ 
dhar Rai y. Ram Char an Goye, 9 Pat. 788 : 
U, I- R. (17) 1930 Pat. 256 S. E.), that if the 
holding had been sold in execution of the 
decree for rent obtained by the landlord and 
not merely the right, title and interest of the 
judgment-debtor, then the special law of limi- 
'tataon under the Bihar Tenancy Act would not 
be applicable. I am, however, of the opinion 
that the holding in the present case was not 
•sold in execution of the decree for rent ob- 
iiained by the landlord, because the tenant to 
whom the holding belonged at the time had 
.nOfe been impleaded in the rent suit as a defen- 
I dj^t apd there was no relationship of landlord 
und tenant between the judgment-debtor of 
the rent suit and the decree-holder. The dis- 
poasessibn of the morfSgagees, which took place 
'After the decree- holder had auction-purchased, 
waa by the landlord as the relationship of 
landlord and tenant subsisted at the time 
between them and the decree- holder. The order 
the executing Court was to dispossess the 
Judgment-debtor, who was at the time not in 
poeaeasion, and not the tenant of the landlord. 
rfhan the mortgagees were dispossessed, it 
•■oould hardly be said that they were dispossessed 
at the instance of the Court and not by the 
'undlord. In the circumstances, in my opinion, 
'tha provisions of Art. 3, Seh. Ill, Bihar Tenancy 
-Act, apply and the suit was barred. 



Appeal dismissed. 
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SlNHA AND Rai JJ. 

The Sasa Musa Sugar Mills Ltd. Peti~ 

tioner\. Sugeni Pandey and another Op- 

posite Party. 

Civil Revn. No. 726 of 1949, D/- 9-8-1950. 

(a) Stamp Act (1899), Sch. 1, Art. 5, Exemption 

(a) — Applicability — Agreement incorporating 
several items. 

The word ‘exclusivclj’ in Sch. 1, Art. 5, Exemption 
(aj governs the entire clause and not only the words 

goods or merchandise." [Para 8] 

Exemption (a) to Sch. 1, Art, 5 is confined to an 
agreement which deals solely with the sale of goods 
01 niarchandise. It cannot bo extended to an agree- 
ment incorporating several items in addition to an 
agreement for sale of good.'? or merchandise ; Minority 
view of Verma and Mulla JJ. in A.LR. (28) 1941 All. 
243, on. ^Para 41 

Anno. Stamp Act, Seh. 1, Art. 5, N. 17. 

(b) Stamp Act (1899), S. 6, Sch. 1, Art. 5 (c) 
and Art. 41 — Agreement for sale of sugar-cane 
crop and its mortgage — Duty payable. 

Where the document read as a whole has dual 
character of being an agreement for sale of sugar-cane 
and also a mortgage of the sugar-cane crop until the 
entire dues advanced by way of seed, manure, sanal 
and plough are satisfied, the ‘document is chargeable 
with the higher duty under Sch. 1. Art. 5 fc) and not 
under Art. 41, by virtue of S. 6 of the Article Exemp- 
tion (a) to Art, 6 has no application to such a case. 

[Paras 5 and 8] 

Anno. Stamp Act, S. 6, N, 6, 7; Sch. 1, Art, 5. 
N. 17. 

Eaj Kiskcre Prasad and Shiva^iugrak Narain — 
for Petitioner; Government Pleader — for Op- 
posite Party. 

Rai J. — This is an application by the plain- 
tiff against the order of Mr. A. Rashid, Small 
Cause Court J udge of Gopalgan j, impounding a 
document. filed on behalf of the plaintiff in the 
suit and asking the office to assess stamp duty 
and penalty chargeable under the law. 

[2] The plaintiff, the Sasa Musa Sugar Mills 
Ltd., brought a suit in the Small Cause Court, 
Gopalgan j, for recovery of the price of sugar- 
cane seed which the defendant-opposite party i 
had taken from the plaintiff under an agree- 
ment executed by him. This agreement was 
exhibited in the action as Ex. l. It is unstamp- 
ed. It has been incorporated in a printed form 
and is not attested by any witness. The trial 
Court came to the conclusion that the docu- 
ment is chargeable with stamp duty under 
Art. 6, cl. (o) of Sch. 1, Stamp Act. The Court 
below, therefore, ordered that the document bo 
impounded under s, 33 of the Act. 

Csl Mr. Eaj Kishore Prasad, learned Advo- 
cate for the petitioner, contends that the agree, 
ment in question would be covered by the 
Exemption (a) to Art. 5, Scb. i, Stamp Act, 
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Article 5 with the relevant Exemption runs as 
follows : 


Description of Instrument. Proper stamp duty. 


5. AGREEMENT OR MEMORANDUM OP AN 

AGREEMENT. 


(a) If relating to the sale of a 
bill of exchange. 

(b) if relating to the sale of Gov- 
ernment security of share in 
an incorporated company or 
other body corporate. 


Two annas. 

Subject to a maxi- 
mum of ten rupees, 
one anna for every 
Bs. 10,000 or part 
thereof of the 
value of the secu- 
rity or share. 


(c) if not otherwise provided for. 


Eight annas. 


Exe77iptionSt 

Agreement or memorandum of 
agreement — 

(a) for or relating to the sale of 
goods or merchandise exclusi- 
vely, not being a Note on ' 
Memorandum chargeable under 

No. 43 ; „ 


He contends that the agreement in question is 
in substance an agreement for sale of sugar- 
cane crop and the other matters mentioned in 
the agreement are merely incidental to the 
agreement for sale and, as such the document, 
according to him, is admissible without any 
stamp. In support of his argument, he cited a 
Special Bench decision of the Allahabad High 
Court in the case of L. H. Sugar Factory 
Pilibhii v. Moti, I. L. B. (I94l) ALL. 471, also 
reported in A. I. R. (2S) 1941 ALL. 243 (f, b.). He 
relied upon the view taken by the learned 
Judges who were in majority in the Special 
Bench. The Special Bench had to deal with a 
local enactment apart from the provisions of the 
Stamp Act. In that case also the document 
under consideration was one executed by an 
agriculturist for supply of sugar-cane to a sugar 
factory. Though the terms of the document 
under consideration in that Special Bench case 
are not exactly the same as those incorporated 
in the document in question, yet Mr. Eajkishore 
Prasad emphasised the view taken by the majo- 
rity of the Judges on the interpretation of 
Exemption (a) to Art. 6, sch. i, Stamp Act. The 
Special Bench case of L, E, Sugar Factory 
Pilibhii V. Moti, I* L. B. (1941) ALL. 471: (A. I. R. 
(28) 1941 ALL. 243 F. B.), aforesaid refers to some 
other previous decision of the Allahabad High 
Court as well as to decisions of the Calcutta, 
Madras and Bombay High Courts. I have care- 
fully gone through the judgment of the Special 
Bench of the Allahabad High Court quoted 
above. But I regret to say that I do not agree 
with the opinion of the Judges who were in majo- 
rity so far as the interpretation of Exemption (a) 


to Art. 5. Soh. 1, Stamp Act, is concerned. I 
respectfully agree with the opinion of 
Judges who were in minority specially that of 
Verm a J. regarding the meaning of the word “ex- 
clusively” occurring in the said Exemption (ah 
[ 4 ] On this i^oint the judgment of Yenna J.. 


runs as follows: 

“ilr. Patbab contends that the word “exdusively**^' 
qualifies “ goods ” or “merchandise**. He, tberefore^. 
argues that the agreement in the present case being to* 
sell certain goods alone (namely, the sugar-cane aroph 
and to sell nothing else, the exemption is appHoaMe- 
The argument in my opinion is not well founded, Tho 
word “exclusively” is an adverb and cannot qu^iff a 
noun. In my judgment what it qualifies here ia tho- 
preposition “for’* and the participle * ’relating”, or the- 
phrase “for, or relating to, the sale of”, introdpe- 
ed by the preposition and the participle, all of whioh 
it can qualify under the rules of grammar.” 

In my judgment, this Exemption ie confined tot 
an agreement which deals solely with the 
of goods or merchandise. It cannot be ext©Ddrf| 
to an agreement incorporating several items in i- 
addition to an agreement for sale of goods or'; 
merchandise. The heading of the documeiit in; 
question shows that it is satta (agreement) ini 
respect of seed, manure, sanai and plough, /mo- 
relevant portion of the document in question, 
runs as follows: 

“The Sasa Musa Sugar Mills Limited, Sasa, Musa,. 


3RT£tH 

Satta in respect of seed, manure, sanai and plou^*. 
circle No, 5, Season 1945-46, Satta No. 121. 

Whereas, I, executant No. 1, have to cultivate 
eane No. 313 in my kasht land and have to sow goow 
Sugar-cane seeds in order to have good out-turn 
duce. When the sugar-cane crop will be ready, I snalf 
have to sell it to the said Mills. Therefore, the 
cut ants, of our own free will and accord, in a sooiw 
state of our body and mind, have taken 14 mannas » 
manure at the rate of -/15/- per maund amojMinn® 
to Rs. 13-2 as advance for 1 Katha of 'land 
survey No. 252 and as per boundaries specified pelW 
in village Eampore Babu which we shall 
Through, and on the security of, executant Na Si x 
received manure in one lump sura as peshgi sew^antt- 
manure. I do hereby declare that when the 
pany within the period from 23-2-1946 to 
will demand it from me, the executant No. 1, 
any objection I shall carry it on my cart, and taW » 
to the garb or station of Sasa Musa Sugar 
Limited, Sasa, Musa, Saran, in accordant ' 

order of the proprietor of the Mill and get it 
According to the rate fixed by Government heshw* 
take the price of the sugar-cane from me, exeesna^ 
No. 1, after setting o3 the price of the seeds 
manure he shall take the balance of the prioe. _ 

If the sugar-cane be dried up, rotten and very n;W 
unripe, i, e., if it be damaged in any way, the swonj^ 
shall have full right either to take it or not to ^ 
If on any account the mill be closed, the saio mi** 
neither is nor shall be liable to pay damage to any ® 
tent for the loss of the sugarcane. So long as th® 
tire (produce) is not weighed, the field and 
produce of the field shall remain mortgaged antt *V' 
pothecated to the said Company. . 

I shall have no right to dispose of the said 

to any other person in any way. If any aoti^«“T 
_ familv 1 %^ fft this* 


mv 


or mv 
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Oc^pany alinll be qompetent to take suoh oivil and 
onminnl prooeedings as the said Company may deem 
proper against mo or my family. ^ 

I declare that I have executed this sotta as a horta 
of the family on behalf of all tho members and 
mat neither I nor any member of my family has exe- 

ond thikad!ir *** favour of any other Company, agent 


The Company shall realize without objection from 
the person and movable and immovable properties of 
us, the executants, by instituting a suit in the Court 
without damage. 

_ We have, therefore, executed this agreement satta 
in respect of sugar cane, seeds, manure, sanai and 
plough so that it may be of use when required,” 
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leviabla in the present case. Section G, Stamp 
Act, runs as follows : 

Q coming within several descriptions in 

SoheaulQ I : Subject to tho provisions of the last pt*e- 
ceding section, an instrument so framed as to come 
withm two or more of the descriptions in Schedule J 
shall, where the ditties chargeable thereunder are dif’ 

ferent, be chargeable only with the highest of such 
duties : 

Provided that nothing in this Act contained shall 
render chargeable with duty exceeding one rupee a 
counterpart of duplicate of any instrument chargeable 

with duty and in respect of which the proper duty has 
been paid.” 


[5] So, from the document itself it is dear 
that it cannot be said to be an agreement or 
memorandum ,of agreement for or relating to 
the sale of goods or merchandise exclusively. 
In my judgment, therMore, the document is 
clearly liable to stamp duty under Art. 5, cl. (o) 
of sch. 1, Stamp Act. Though Art. 41, scb. 1, 
Stamp Act, provides for the stamp duty in res- 
pect of mortgage of a crop, it cannot cover all 
the agreements as contemplated by the docu- 
ment in question. Article 4i, sch. i, Stamp Act, 
runs as follows : 

Description of Instrument. Proper Stamp duty. 

41. Mortgage op a chop, 
including any instrument evi- 
dencing an agreement to secure 
the repayment of a loan made 
upon any mortgage of a crop, 

, whether the crop is or is not in 
existence at the time of the 
mortgage — 

(a) When the loan is repayable 
not more than three months 
from the date of the instru- 
ment — 

for every sum secured not 
exceeding Bs. 200. 

and for every Rs. 200 or 
part thereof secured in excess 
of Rs. 200 ; 

lb) When the loan is repay- 
able more than three months, 
but not more than eighteen 
months, from the date of the 
instrument — . 

for every sura secured not 
exceeding Rs. 100. 

and for every Rs, 100 or 
part thereof secured in excess of 
hs. 100. 

Article 41, therefore, cannot be a bar to the ap- 
plicability of Art. 6, cl. (c) of the Act. The Gov- 
ernment Pleader representing the State of 
Bihar supported the order of the Court below 
Oh the ground that the document should be 
assessed to duty in accordance with the provi- 
sions of Art: 6, cl. (c), Sch. I, Stamp Act. He 
further submitted that, in accordance with the 
provisions of s. 6, Stamp Act, even though a 
pprtiqji of tho document is covered by the pro- 
l^lsio^ of Art. 41, Sob. I, Stamp Act, a higher 
autr provided for by Art. s, cl. (c) would be 


In my view, there is much force in the conten- 
tion of the learned Government Pleader. 

[6] The result is that the order passed by the 
Court below is upheld and the present rule is 
discharged. Under the circumstances of the 
present case there would be no order as to 
costs. 

[7] Sinha J.— I agree. 

^ [8] The universally accepted rule of construc- 
tion of a document, with reference to its charac- 
ter as to under what part of the charging 
section or rule or article of the taxing statute 
it comes under, is that the document should be 
read as a whole. Under S, 6, Stamp Act, an 
instrument coming within two or more of the 
descriptions in Seh, l of the Act is chargeable 
only with the highest duty for one of such des- 
criptions. Read as a whole, there is doubt that 
the document in question has the dual charac- 
ter of being an agreement for sale of sugar-cane 
and a mortgage of the sugar-cane produce until 
the entire dues advanced under the document 
are satisfied. That being so, it is chargeable 
with the higher duty under Art. 5 (c), Stamp 
Act. But it was argued on behalf of the peti- 
tioner that this document is one relating to a 
“document ... for or relating to the sale of 
goods or merchandise exclusively”. The ques- 
tion whether the word “exclusively” governs 
only the words “goods or merchandise”, as 
contended for on behalf of the petitioner, or the 
entire clause beginning with the word “for” 
has been very exhaustively dealt with by a Spe- 
cial Bench of the Allahabad High Court in the 
caseof L. H. S%gar Factories, Pilibhit v Moti, 

I. L. R. (I94l) ALL. 471 : {A. I. R. (28) 1941 ALL, 
243 F. B.). For the reasons given by Verma and 
Mulla JJ., who were in a minority, I would 
hold that the word “exclusively” governs the 
entire clause, and not only the words “goods 
or merchandise”, though the majority of their 
Lordships constituting the Special Bench in 
that case were of the opposite view. The view 
that we have taken of the construction of the 
exemption in cl. (a) to cl.(c) Art. 5, Stamp Act, 
is in accord with the opinion of the Full Bench 
of the Allahabad High Court in a reference 


one anna. 


one anna. 


Two annas. 


Two annas”. 
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under the StdJmp Act In ret Board of Revenue, 
58 ALL. 1083 : (A. I. E. (23)Sl936 ALL. 481 F. B.), 
though the document before their Lordships 
in thtit case was not entirely of the same 
character. An earlier decision of a Full Bench 
of five Judges of the Allahabad High Court in 
In the matter of Gajraj Singh, 9 ALL. 585 : 
(1887 A. \V. N. 190) also supports the principle 
underlying our decision. It must, therefore, be 
held that the decision of the Court below on 
the question of stamp duty leviable on the 
document in question is correct. 

[9] The rule is accordingly discharged, but 
in the circumstances, there will be no order as 
to costs. 

E.S. Rule discharged. 


L R. (38) 1931 Patna 12 [G. N. 4.] 

SPECIAL BENCH 

Sheaeer, Ramaswami and Saejoo 

Prasad JJ. 

In the matter of the Bharati Press; Snt. 
Shaila Bala Devi — Petitioner v. The Chief 
Secretary to the Government of Bihar — 
Opposite Party. 

Mise. Judicial Case No. 220 of 1949, D/- 13.10-1950. 

(a) Press (Emergency Powers) Act (1931), 
S. 28 — Service of notice by affixing a copy on 
press— Copy of offending pamphlet mentioned in 
schedule to notice not attached to copy of notice 

Omission does not affect validity of notice itself 

— Irregularity, if any, does not vitiate legality of 
order demanding security when there is no pre- 
judice from such omission. [Para 5] 

(b) Press (Emergency Powers) Act (1931), Ss. 4 

(1) and 23 Notice specifying that the offending 

pamphlet was of the nature described in cl. (a) to 
S, 4 ( 1 ) — Objection in notice referring to entire 
pamphlet and not to any particular words or 
passages used — Court has power under S. 23 to 
enquire whether the offending pamphlet comes 
under any other clause of S. 4 (1) even though it 
is not mentioned in the notice Defect in frame of 
notice of such character is of no consequence. 

[Para 7] 

Anno, Press (Em. Powers) Act, S. 23 N. 1. 

(c) Press (Emergency Powers) Act (1931), S. 4 
(1) (a) and (d)— Applicability, 

A pamphlet entitled ‘Sangram* written in Bengali 
contained a clear invocation to the readers to join a 
total and deadly straggle to bring about a revolution 
by violence resulting in complete annihilation of those 
whom the writer considered as ‘oppressors’ or who 
were directors of wrong and injustice or who took 
part in parochial national politics or who brought into 
disgrace the mother tongue. There were no words in 
the pamphlet which could be said to refer to the State 
Government. The persons against whom the attack 
was made were not clearly defined and could not be 
said to be *& definite or ascertained class’ : 

Held, on a consideration of the entire pamphlet 
that it fell within the mischief of S. 4 (1) (a) and not 
S. 4 (1) ^d), [Paras 7, 8, 24] 

Anno, Press (Em. Powers) Act, S. 4. N. 2 and 5, 


A. LB. 

(d) Press (Emergency Powers) Act (199‘l)v S. 4 
(1) (a) and (b)— Validity of — Constitution of India,. 
Arts. 13 and 19. 

(Per Sarjoo Prasad and Ramaswami JJ.; Shearer 
J. dissenting ) : Clauses (a) and (b), Press Act, are 
worded in general terms and apply both to aggravated 
forms of offences like political assasinations as also to 
ordinary murders or congizablo offences involving 
violence. They are not directed mainly and solely 
towards crimes of violence and political assasinations 
which undermine the security of, or tend to overthrow, 
the State. They are inconsistent with the fundamental 
right given under Art. 19 (1) (a) of the Constitution 
and as such void by virtue of Art. 13 (1) and are not 
saved as permissible legislation under Art. 19 (2) of 
the Constitution as the language of these clauses is- 
not severable ; A, I, B. (37) 1950 S. 0. 124 and A.I.B. 
(37) 1950 S.C. 129, Bel. on. [Paras 11, 12, 30, 32, 35] 

The provisions of S. 4 (1) (a) and (b) cannot be 
justified under Art, 19 (2) of the Constitution on itbe 
ground that they relate to matters which offend 
'against decency and morality’ as these expressiona 
have been given a narrower connotation in the Penal 
Code and may be deemed to have been used in the 
same sense in Art. 19 (2) of the Constitution as well. 

C^ra 12a] 

Consequently, an order demanding seenrity under 
S. 3 (3), Press Act, for violation of S. 4 (1) (a) of that 
Act is void and must be quashed. [Para8 l2, 35] 

Per Shearer J, — The provisions of S. 4 (1) (a) and 
(b) which enable security to be demanded from the 
keeper of a printing press, are not inconsistent with 
the fundamental right of freedom of speech and 
expression conferred by Art. 19 (1) (a) of the Constitu- 
tion. The taking of security is not something alien 
and repugnant to the concept of the freedom of the 
press. The word 'expression* in Art. 19 (1) (a) does 
not give an implied right to the writers and authors 
to obtain the services of printers to enable them to 
reach the widest possible public. Even if it be assumed 
that these clauses impose a restriction on the funds* 
mental right possessed by the printer they are part of 
the law relating to seditious libel and therefore are 

saved by Art. 19 (2) of the Constitution, 

[Paras 17, 18, and 19], 

Anno. Press (Em, Powers) Act, S. 4 N. 2 and, 3. 

B. C, Ghoshs for Petitioner. Advooate-Oenefal, 
Government Advocate and S, 0. Ghdkravarty — for 
Opposite Party. 

Sarjoo Prasad J. — In this case the peti- 
tioner, who is the keeper of the Bharati Press, 
Purulia, has moved under S, 23, Press (Emer- 
gency Powers) Act {XXIII [23] of 193i) (herein- 
after called the Press Act) for setting aside an 
order calling upon him to deposit security 
under sub-s. (3) of S. 3 of the said Act. 

[2] On 9-9-1949, a notice was served by affix- 
ing a copy thereof on the premises of the said 
Bharati Press. The notice is dated Ranchi 
8-9-1949, and is addressed to the keeper of the 
Bharati Press, Purulia. It has been signed by 
one B. K. Dutt, described as Under Secretary 
to Government and '*by order of the Governor 
of Bihar'* requiring the said keeper to deposit 
with the Deputy Commissioner, Manbhum, on 
or before 19-9-1949, security to the amount of 
Es, 2,000 in money or in Government securifei^- 
This demand for security, as appears from tM 
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notioG, hofi been made under sub- a, ( 3 ) of s. 3 , 

Press Aot, and tlie notice further recites that 

the demand for security has been made inas- 
niuoh as 

“it appears to the Governor of Bihar that the Bharati 
Press, Piimlia, is used for the purpose of printinE and 
publishing matters specified in the schedule anLxed 
hereto which are of the nature described in cl. (a) of 

(Emergency Power^ Aot, 1931, 

iXXIII [233 of 1931).’' 

In the schedule to the notice is mentioned 
"The Bengalee leaflet entitled 'Sangram’.’’ 

[ 3 ] The petitioner in his application chal- 
lenges the validity of the demand of security 
mainly on two grounds : Firstly that the said 
notice demanding security from the petitioner 
is illegal because it does not state the "words, 
signs or visible representations’* of the nature 
described in sub-s. ( 1 ) of s. 4, Press Act; and 
secondly that the Bengali leaflet entitled ‘San- 
gram’ does not contain any "words, signs or 
visible representations’ ’ of the nature described 
in sub-s* ( 1 ) of S. 4, Press Act. There was a 
further ground taken in the petition itself 
which was to the effect that the press of the 
petitioner did not print or publish any leaflet 
entitled Sangram’ that is of the nature des- 
cribed in el. (a) of sub-s. ( 1 ) of S, 4, Press Act. 
But it has been conceded in argument before 
the Court that the leaflet in question had been 
printed and published by the press of the peti- 
tioner. Therefore, so far as the factum of print- 
ing and publication of the offending document 
is concerned, there seems to be no dispute. The 
arguments have thus been confined to the two 
points stated above as also to a further point 
which was subsequently raised by the learned 
counsel for the petitioner for the first time in 
arguments before the Court. The point is one 
of constitutional importance. It is to the effect 
that S. 4 (l), Press Act, is inconsistent with 
Art, 19 (i) (a) of the Constitution of India, and, 
as such, is void; and, therefore, the State Gov- 
ernment or the Provincial Government had no 
j^isdiotion to take any action against the peti- 
tioner on account of any violation of the said 
provision of the Press Act, 

[4] The learned Government Advocate on 
behalf of the State objected to the last question 
being raised at a late stage of the hearing. The 
point being one of constitutional importance, 

, the learned Government Advocate claimed that 
he should have been given sufficient notice of 
the matter and the petitioner, therefore, should 
not be allowed to raise this question. It is true 
that this constitutional point has been raised 
at a very late stage of the proceedings and 
ord^arily the Cpurt would have been disin- 
I**? entertain it, but as the question is 
<me of importance and affects the very juris- 
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diction of the State Government to take action 
under the specified provisions of the Press Act, 
the petitioner could not be shut out from rais-' 
ing the question even though at a late stage of 
the proceedings. 

[ 5 ] The records disclose that a copy of the 
offending leaflet ‘Sangram’ was not attached to 
the notice which was served on the petitioner; 
nor does it appear that the notice in question 
specified any “words, signs or visible represen- 
tafcions” contained in the document which in 
the opinion of the State Government consti- 
tuted an incitement to or encouraged, or tended 
to incite or encourage the commission of any 
offence of murder or any cognizable offence 
involving violence as contemplated by S. 4 (l) 
(a), Press Act. On behalf of the petitioner it 
has been contended that it was very material 
that a copy of the offending pamphlet should 
have formed a part of the notice, and the ob- 
jectionable passages contained in the pamphlet 
should have been specified in the body of the 
notice. It is argued that the failure to specify 
those passages affected the validity of the notice 
and the legality of the demand for security. 
Now, under S. 28, Press Act, a notice which is 
directed to keeper of a press could be served by 
affixing a copy thereof to some conspicuous part 
of the place where the press is situate, provided 
the service could not, in spite of due diligence, 
be effected in the manner provided for the 
service of summonses under the Code of Crimi- 
nal Procedure. I have already stated that the 
service in this case was effected by affixing a 
copy of the notice on the premises of the Bharati 
Press, It would have been certainly desirable 
to attach to the notice a copy of the pamphlet 
mentioned in the schedule thereof; hut it does 
not, in my opinion, affect the validity of the 
notice itself. At least it amounts to some irregu- 
larity. On behalf of the State an affidavit has 
been filed which has been sworn to by one 
Eajeshwar Prasad, an assistant in the office of 
the Political Department, Special Section, Gov- 
ernment of Bihar. To the affidavit has been 
attached a copy of the pamphlet 'Sangram,' 
which has been marked Ex. A, with an English 
translation thereof. Since it has not been dis- 
puted that this document was actually printed 
by the press in question and that this was the 
document mentioned in the schedule to the 
notice, there does not appear to have been any 
prejudice to the petitioner, and, therefore, the 
irregularity in not attaching a copy of the 
pamphlet mentioned in the schedule at the time 
of the service of notice did not vitiate the lega- 
lity of the order demanding security from the 
petitioner. The other question, namely, that 
the offending passages in the document were 
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not specified in the notice is also not very 
material in this case. Where the objection is 
not only to any particular passage or passages 
in the document but to the document as a 
whole, then no passage or passages can X)Ossibly 
be specified as the objection docs not relate to 
any particular passage but to the whole tenor 
of the document which has the undesirable 
eft Get as contemplated by S. 4 (ll (a), Press Act. 

[6] The question then arises whether the 
document in question is of such a character as is 
described in S. 4 (l) (a) of the Act. If we are 
not satisfied that it is of such a nature, then it 
is open to this Court under s. 25, Press Act, to 
set aside the order demanding security from 
tlie ]-)etifcioncr. As the English translation of 
the document which formed a part of the affi- 
das it filed on behalf of Government was object- 
ed to as not being an accurate translation of 
tlie original so as to give a correct impression 
of the tenor and contents of the document, we 
have had the document translated by a transla- 
tor of this Court. I have read -the document 
both in original as also from a Eomanised copy 
thereof and I have also read the aforesaid 
translations. The document is written in high- 
flown Bengali language and contains a good 
deal of demagogic claptrap with some pretence 
to poetic flourish. The first few paragraphs 
indicate that the writer of the document finds 
wrong and tyranny pervading all over, from 
the i^asb to the future. It says that history 
records the names of those who struggled 
against this tyranny in the past, and so shall 
history record the names of those who struggle 
against it in the future. The writer says he is 
starving and begging for a fight and his revolt 
is against oppression, fascism and wrongful 
harassment. He, therefore, calls upon every- 
one to join the struggle and to build a new 
world order. by bringing about a complete revolu- 
tion. So far there could not be anything objec- 
tionable in the pamphlet because revolution 
can be both by constitutional or non-violent 
methods and it can also be by a bloody and 
violent struggle resulting in death and carnage 
on a mass scale. As the subsequent paras of 
the document indicate, the revolution contem- 
plated by the writer is not a non-violent or 
constitutional revolution but a revolution of 
the last category, namely, a revolution brought 
about by bloodshed and destruction. He wants 
revolution and wants destruction; through 
struggle and revolution the world is to be built 
anew after the oppressors have perished. He 
says that this struggle has to he brought about 
by courting death and suffering and the straggle 
is directed personally against those who are 
directors of the wrong and the injustice. The 


writer thinks that there is no protection against 
the oppressor except by standing up to fight in 
a body and destroy the oppressor. In one of 
the paragraphs the writer says : 

“Ore nirboth atyachari-ciiokla rangiye gala mota 
Ivore jujurbhoy dekhata chas-dekhas. Bkoy kari ua. 
.... tao sankirna rastva niti birudhe amar pratibad" 
which freely translated means : “Oh thou foolish 
oppressor, y6u want to cause abject terror in me with 
your red eyes and full throated voice— do that, I am 
not afraid. ... My protest is against parochial national 
polities.” 

In another passage the writer says : 

“i\Irityu amar gopal priya; bish amar paniy, dabanal 
shikha snigdha batas, Shata putrabin jananir kraadan 
amar Bansharir ekti sut, ^riyahara priyar (blndhabar) 
krandan amar ganer ekti koli” which means “death is 
my secret love; poison is my drink; the dames of fire 
are my sweet breeze; the wailing of a hundred bereaved 
childless mothers is just a tune in my flute; the weep- 
ing of widows at their widowhood is just a rhythm of 
my song.” 

In other words, the parage suggests that even 
if hundreds of persons die in the struggle, it 
should not make any difference at all and in 
fact the dire consequences should be welcomed 
without oaring for the wails and tears of 
bereaved mothers and widows. In another 
passage the writer further says : 

“Ami Amashan; ami amashan bashini mashanoha- 
rini, rakta lolup Kali. Mahamari darbhikhra amar 
ullas . . . trisnarta ami chai rakta . . . ami chai biplab 
, . . ami chai sangram. Bakte ami chai satya; biplabe 
ami chai nyay, sangrame eangrame ami chai biswas, 
chbinr ohhinr re anyay shikal. Bhang bhangre—atya- 
ohair garba shir.** 

This passage may be rendered into English as 
follows : 

“I am the cremation ground, I am the blood thirsty 
goddess Kali who lives and moves about in the crema- 
tion ground. Plague or Famine is my great joy. * . , I 
am thirsty, I want blood, I want revolution, I want 
faith in the struggle. Tear, tear the chain of wrongs. 
Break, break thou the proud head of the oppressor” 

■ 

and further on the writer says that he personi- 
fies total destx*uction and that he is the venom- 
ous fangs of the snake. These passages, to my 
mind, indicate beyond any shadow of doubt 
that the revolution contemplated by the writer 
is a revolution built on blood and carnage by 
the destruction of those who are in the opposite 
camp; in other words, persons who are regarded 
as oppressors. The writer wants a total des- 
struction of those oppressors, and he appears 
to enjoin upon the readers of the pamphlet 
that they should break and break the proud 
head of the oppressor. The writer desires that 
his cries should he heard by people far and 
near, that his call should be hearkened far far 
away across the hills, the jungles, across the 
rivers and rivulets and all those who hear 
should come forward to join the ranks in d^ 
troying the oppressor. He says that be is the 
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uaeManger of death. Ho says that his revo. 
lutionary song signals at tho door of each of 
the listners and signals to them to como out if 
they have lifoi if they have health, if they 
have courage to come and dash to pieces those 
who commit oppression on the mother; and he 
-says with his blood and with the blood of those 
followers let the revolution grow in volume. 
About this symbolic mother ^ in a later passage, 
^he writer observes that if mot her- tongue be 
•equal to mother, then the said language is the 
■most revered goddess and disgrace should not 
he allowed to spread in her name. The pamphlet 
tihen winds up with an invocation to the 
Toaders which translated reads as follows : 

**I£ you are true, if you are the gift of God, if you 
•are not a bastard, then come forward with a fearless 
lieart to struggle against the oppressor’s improper 
•vouduot, oppression and injustice. We should not 
t<derate wrongful oppression. Oh, thou the people, 
with the burning pain of thine heart burn the heart of 
■oppressive, highhanded oppressor. Let all wrongs, all 
liighhandedness, all oppressions all tyrannies be burnt 
in the Same.” 

These passages I have only quoted to show 
that the document as a whole is a clear in- 
vocation to the readers to join a total and a 
•deadly struggle to bring about a revolution by 
violence resulting in complete annihilation of 
lihose whom the writer considers as oppressors. 
There is a clear implication in the pamphlet 
’that in the .opinion of the writer the present 
•order of society is totally oppressive and must 
^ destroyed at all costs in which people should 
oombine to lend a helping hand and fight to 
1»he finish. The “oppressor”, it is true, is not 
■very clearly defined in the body of the pam- 
phlet. At one place the writer suggests that 
biia protest is against parochial national poli- 
■tics. At another place the writer suggests to 
fais readers to take up courage and dash to 
pieces those who commit oppression on the 
mother. At yet another place the writer sug- 
gests that the mother-tongue is equal to the 
mother, and that the said language is his most 
myered goddess: therefore no disgrace should 
%e permitted to spread in her name. These 
•oxpresaiona are undoubtedly vague. They may 
have reference to some language controversy 
which perhaps might have been going on at the 
t^e of the publication in Purulia; and the 
publication of the pamphlet under those cir- 
mM^OLstances must have clearly conveyed to the 
what the intention of the writer was 
-^d agai^t whom the pamphlet was directed 
ifi:^rti(iular* but the innuendoes contained in 
’tuA publication have not been explained on 
wpilf of the State. In the absence of any such 
•enweTiail we cannot assume to whom the writer 

" ..•if 

V mfdra in those passages as being the 



porpotrators of the tyranny or tho oppression 
against which he is raving. 

[ 7 ] In the affidavit filed before us the State 
Government only say in para. 4 that the matter 
contained in Sangram” may have the effect 
of inciting or encouraging violence or bringing 
into hatred or contempt the Government of 
Bihar established by law or of exciting dis- 
aflfection towards the said Government. The 
affidavit in other words, suggests that the 
oftending pamphlet falls under S. 4 (l) (d), Press 
Act. This was also the lino adopted in argu- 
ment by tho learned Government -Advocate 
appearing on behalf of the State. There are, 
however, two serious difficulties in accepting 
this argument advanced on behalf of Govern- 
ment. The first difficulty is that in the notice 
served on the petitioner it is alleged that the 
matters specified in the schedule to the notice 
were of the nature described in cl. (a) to sub- 
s. (l) of s. 4, Press Act. There is no mention 
there that the published matter was of the 
nature described in cl. (d) to sub-s. (l) of the 
said section. It has been, therefore, argued on 
behalf of the petitioner that it is not open to 
Government now to alter their position and to 
urge that the offending pamphlet comes under 
S. 4 (l) (d) of the Act. In support of the argu- 
ment reliance is placed on the observations of 
Divatia J. in the Special Bench case of Vishnu 
Gangadkar v. Government of Bombay^ A.I.R, 
(32) 1945 Bom. 207: (46 Cr. L. J. 643 s. B.) where 
it was contended in argument by the learned 
Advocate-General appearing on behalf of the 
Government of Bombay that the Court had to 
see whether the passages in question fell under 
any of the els. (a) to (i) of sub-s. (i) of s. 4, and 
not merely cl. (a) or (b) of the said section; 
because the object of the notice given to the 
petitioner mentioned in general words of the 
nature described in sub-s. (l) of S. 4, In the 
case in question it was admitted that in the 
statement of objected words attached to the 
notice it had been expressly mentioned that 
the said statement fell under cl. (a) or (b) of 
S. 4 (i), Press Act; it was nonetheless contended 
by the learned Advocate-General that the Court 
was not bound by any such limitation men- 
tioned in the notice, and the Court was entitled 
to see whether the statements fell within .'any 
one of the clauses mentioned in S, 4 (l) of the 
Act. This argument did not find favour with 
their Lordships who observed as follows : 

“The statement is a part of the notice itself under 
S. 3 (3) which requires a ‘notice in writing to tho 
keeper of the press stating or desoribiug euoh words, 
eto,’ The statement is, therefore, a statutory provision 
and he is in the nature of a charge which gives parti- 
cular about the specific clauses of the sub-seotion that 
are alleged to have^been infringed. The petitioner has 
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come to tlii3 Court to set aside an order which pur- 
ports to be based on that charge. We do not think, 
therefore, that Government can now go behind or 
enlarge those particulars which are an integral part 
of the notice. The material clauses in the notice would 
be (a) and/or (b), but us the book falls under Expln. (1) 
to sub-s. (1), the only question before us is whether 
the book has a tendency to incite to or encourage the 
commission of any offence involving murder or violence 
as stated iu cl. (a).” 

These observations undoubtedly support the 
petitioner. Here also the notice specifies that 
the published matter mentioned in the schedule 
to the notice was of the nature described in 
cl. (a) to sub-s. (l) of s. 4 and not in cl, (d) of 
the said sub- section. There is, however, one 
difierence that in the Bombay case there was a 
statement of objected words attached to the 
notice and in respect of those particular words 
it had been mentioned that they came either 
under ol. (a) or under cl, (b) of S. 4 (l), Press 
Act. Here the objection in the notice refers to 
the entire pamphlet and not to any particular 
words or phrases used therein. Under S. 23 of 
the Act the Court has to decide whether the 
document complained of was of the nature 
described in sub-s. (b) of S. 4. In construing 
the document or the offending passages if the 
Court comes to the conclusion that it falls 
under any particular clause of sub-s. (l) of S. 4, 
then the Court, in my opinion, can hold that 
the order made under sub-s. (3) of s, 3 was a 
valid order. The mere defect in the frame of a 
charge so long as it does not prejudice the 
accused has been held to be curable under the 
Code of Criminal Procedure; and similarly, in 
my opinion, the defect in the frame of a notice 
of this character cannot have any more serious 
consequences. It is true that if the objection in 
the notice is confined only to particular passages 
in the document, then it would not be open to 
Government to enlarge the discussion by refer- 
ence to many other offending passages and to 
invite the Court to come to a decision that those 
other passages fell within one or the other of 
the various clauses of s. 4 (i) of the Act. That 
would be asking the Court to enter into a roving 
enquiry as to passages or words in the document 
to which exception had not been taken originally 
in the notice itself, and such a procedure may 
well be deprecated as their Lordships appear to 
have done in the Bombay case, the procedure 
being evidently prejudicial to the accused. In 
the present case it does not appear to me to be 
necessary to go to the length of holding that 
merely because a particular clause of sub-s. (l) 
of s. 4 is specified in the notice, therefore, the 
Court must be confined merely to see whether 
the offending publication did come within that 
clause, even if on a perusal of the document as 
a whole the interpretation of the Court is that 
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it comes under sonie other clause of S. 4 (l) of 
the Act. Here the Government are not asking 
the Court to broaden the enquiry and thereby ' 
prejudice the case of the petitioner. The objeo- , 
tion in the present case relates to the entire ■ 
pamphlet. I think, however, that the more' 
serious difficulty is that on a constructiem the* 
docviment itself I cannot hold that it cornea 
under cl. (i) Id) of S. 4 of the Act. I propose to. 
reproduce here the two relevant clauses of sab> 
s. (i) of S. 4 of the Act, namely, els. (a) and (dL 
They are as follows : 

“4 (1) Whenever it appears to the Provinoial Gov- 
ernment that any printing-press in respect ol whiob 
any security has been ordered to be deposited mklor. 
S. 3 is used for the purpose of printing or pabllBhing 
any newspaper, book or other document containing uy 
words, signs or visible representations which — 

(a) incite to or encourage, or tend to incite to 
encourage, the commission of any offence of murdei or 

any cognizable offence involving violence, or 

» * « * 

(d) to bring into hatred or contempt His Majesfy O' 
the Government established by law in British Hidla or 
the administration of justice in British India or any 
class or section of His Majesty’s subjects in Britida 
India, or to excite disaffection towards his Majesty or 
the said Government,’* 

Now, there are no words in the docomenk 
which can be said to bring into hatred or ooa- 
tempt the Government established by law or 
the administration of justice in the province or 
to excite disaffection towards the said Govern- 
ment. The words “oppressor^* or the wofdB 
which refer, to those who encourage paroohial 
national politics or those who bring disgrace to 
the mother-tongue cannot be regarded as having, 
any reference to the Government estabhshei 
by law and nothing has been brought before no . 
on behalf of Government to explain that in tho 
circumstances or the conditions prevailing io 
the district of Purulia or amongst persons for 
whom the circulation was intended the woiao 
or phrases conveyed a veiled reference to Gov- 
ernment established by law and intended thereby 
to create or excite disaffection against thafc 
Government. That may or may not be so. ft', 
is, therefore, not possible to hold that the pnblica- 
tion was necessarily meant to bring into hatreoT^ 
or contempt or excite disaffection towards thn 
State Government or the authorities ol tha 
State Government. The question then ariaea. 
whether they refer to any class or seotioii oT 
the people and tend to bring into hatred or* 
contempt such class or section of people, ft 
appears to be well established that the “olaaa* 
or section’* of people referred to in the dailBa'/' 
must be a determinate and an ascertainablar 
class. There is no such thing here. The refer- , 
enees are completely vague at least to tha-, 
mind of a person who has nothing else befo^ 
him except the offending pamphlet. In thv 
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context I may refer to a deoision of the Special 
Senoh of this Court in Madvi Nardiu Singh y. 
Ohief Secretary to Gover7inie7it of Bihar ^ 
A. I. E, (28) 1941 Pat. 132 : 22 P L. T. 260 : (42 
Cr. L. J. 548 S. B.) where their Lordahips rely- 
ing upon a deoision in Manihen Liladhar v. 
Emperor, 57 Bom. 253 : (a. I. E. (20) 1933 Bom. 

84 Cr. L. j. 23i) held that cl. (d) contemplates 
“definite or ascertainable class/' I cannot, 
therefore, hold on a consideration of the entire 
document that it comes under cl. (d) of s. 4 (i) 
of the Act. 

[8] I shall now turn to see whether it does 
fall under el. (a) of S. 4 (i), I have already 
analysed in detail the various paragraphs of the 
pamphlet and the effect which it produces upon 
the mind of the reader. The general effect of 
the document unmistakably is to produce an 
impression that it excites and encourages a 
bloody revolution in which the revolutionaries 
are to fight to the bitter and fight to death 
even if it resulted in the loss of hundreds of 
sons and husbands. To put it in the language 
of Harries 0. J., in the case of Badri Narain 
V. Chief Secretary, Bihar Government. (A.I.R, 
(28) 1941 Pat. 132 : 22 P, B. T. 260 : 42 Cr. L. J. 
548 s.B.) aforesaid : 

'‘In my judgment, words tending to, incite to or to 
encourage bloody revolntion and the desiruction of the 
present sooial order by bloodshed and force clearly 
come within S. 4 (1) (a) of the Act. Bloody revolution 
and forcible and violent destruction of the present 
Bocial order involve all kinds of cognizable o&ences 
involving violence and would in all probability involve 
murder. In my view it is unnecessary to show that 
the words tend to incite to, or to encourage ‘the eom- 
i^Bion of a particular offence or odences. It is suiS- 
oient if they tend to incite to or to encourage the 
oommisBion of cognizable offences of violence in 
general." 

I respectfully agree with these observations of 
his Lordship (though not without some irony 
to myself). It is true that the pamphlet in the 
present case does nob encourage any particular 
Mnd of violence or murder but in general it 
talks of violence and destruction and of blood- 
shed in order to bring about a revolution in 
the country after destruction of the oppressors, 
under whose tyranny the writer of- the pamph- 
let appears to be smarting and groaning. For 
the petitioner it has been very strenuously 
urged by Mr. Ghosh that the language of the 
pamphlet should not be too literally construed, 
and that the expressions used are merely figures 
of speech in order to make the appeal of the 
writer effective. 'The learned counsel urges that 
even if they refer to bloodshed and violence the 
reference is only to the persons engaged in the 
struggle who have to die struggling and court 
disath and destn^etion. It does not talk of 
i$olenoe or destruction of anybody else, and, 
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therefore, it cannot be said that it encourages 
the eominiasion of any offence of murder or 
cognizable offence involving violence. In my 
opinion, this cannot be tlie correct reading of 
the pamphlet in question. Expressions like the 
following which have been so often used in the 
document, namely, “Lot all oppressors perish;” 
“death is my darling;” “I am blood-thirsty 
goddess Kali who lives and moves in the crema- 
tion ground;” "I am thirsty, I want blood, I 
want revolution; — break, break the proud head 
of the oppressor;” “I am total destruction;” 
“I am the messenger of death:” “if you have 
got courage come and dash to pieces those who 
commit oppression on the mother” uuques- 
tionably connote that the writer of the pamphlet 
does not merely want that he and his followers 
should alone spill their own blood but that they 
should also spill the blood of others. Total 
destruction of those against whom they are 
struggling, namely, persons who in the opinion 
of the writer are the oppressors or who are 
directors of wrong and injustice or who take 
part in parochial national politics or who bring 
into disgrace the mother-tongue is the chief i 
object of the publication, I, therefore, cannot 
but hold that the pamphlet to which exception 
has been taken by Government does fall under 
S. 4 (l) (a) of the Act, and I cannot agree with* 
the contention of Mr. Ghosh that it contains 
mere empty slogans carrying no particular 
meaning except some amount of figurative 
expression or language borrowed at random 
from various authors with a touch of poetic 
flourish about it. The central meaning of the 
writer of the document is absolutely clear. The 
central theme which runs through the whole 
gamut of the offending pamphlet is that the 
author is anxious to bring about a bloody 
revolution and challenge completely the present 
order of things by causing a total annihilation 
of the persons and the policies of those who, 
according to him, are in the opposite camp. 
Such a pamphlet, therefore, does come within 
the mischief of the clause referred to in the 
notice and the demand for security would be 
justified under the Act unless we were to hold 
that the said provision of the Act was repugnant 
to the Constitution of India and infringed the 
fundamental right of freedom of speech and 
expression as provided in Art. 19 (l) (a), Con- 
stitution Act. 

[9] I shall, therefore, now address royself to 
an examination of this constitutional problem. 
Of course it goes without saying that a demand 
of Security from the press for publishing a 
certain material is a restriction put upon the 
freedom of speech and expression. The writer 
has endeavoured to express himself through the 
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pi’CRs and under tlic Constitution of India, he 
should bo freo to do so except within the bounds 
of limitation put by the Constitution Act itself. 
Tlie only limitation to this freedom of speech 
anfl expression is provided by Art. 19 (2), Con- 
stitution Act. Article 19 (2) runs as follows: 

“Xotbiiu; in sub-c). (a) of Cl. (1) shall afleet the 
operation of any existing law in so far as it relates to, 
or pitvent the State from maKiiig any law relating to, 
libel, slander, defamation, contempt of Court or any 
matter which ofiends against decency or morality or 
which niidermiacs the security of, or tends to over- 
throw, the State.” 

That the Press Act is an existing law must also 
be conceded. Now, in so far as the provisions 
of the Press Act relate to matters specified in 
cl. (2) of Art. 19, its operation cannot be affected 
by cl, (l) (a) of that Article. These, therefore, 
are the only exceptions and it will have to be 
examined whether S. 4 (l) (a), Press Act, falls 
under any of these exceptions mentioned in 
cl. (2) of Art. 19 of the Constitution of 
India. 

[10] The point undoubtedly is one of far- 
reaching importance, and as the learned Govern- 
ment Advocate stated that be had not had 
sutbeient time to meet the point, it having 
been raised for the first time in arguments, we 
heard the parties again in the matte]' at a later 
stage. On behalf of the State it is contended 
that S. 4 (l) (a), Press Act, relates to matter 
which “undermines the security of or tends to 
overthrow the State.” As such, it is stated, it 
is saved under Art, 19 (2). It is contended that 
this clause must be read in conjunction with 
the various other clauses contained in the 
section, and in the context it must be assumed 
that the clause in question refers to political 
assassination or violence subversive of the secu- 
ritj^ of the State. It must be observed in this 
connection that several of the clauses men- 
tioned in S. 4 (l) refer to matters which un- 
mistakably relate to the security of the State 
e, g, cl. (c) refers to seduction of any officer 
of the army, the navy or the air force or any 
police officer from his allegiance to the State; 
cl. (f) deals with interference with the adminis- 
tration of the law or with the maintenance of 
law and order; while cl. (g) deals with attempts 
to induce a public servant to forbear or delay 
the exercise of his public functions; and cl. (i) 
with attempts to prejudice recruiting to the 
armed forces. On the strength of these clauses 
it may be urged with great plausibility that the 
intention of the law was to prevent bringing 
about a general insurrection in the land by 
persons or parties whp wanted to effect a coup- 
de-tate and usurp oy force the reigns of the 
Government. Indeed the statement of objects 
and reasons, at the time when the Act was put 


on the legislative anvil, leads to the same con- 
clusion. It says : 


“it was tbe policy of many newspapers consistently .. . 
to foster conditions of disorder and that a section of 
the press was giving direct or indirect incitement to 
violent and revolationary crime.” 


It must, however, be noted that els. (c) to (i) 
were introduced at a later stage in the Act by 
Act xxiii [23] of 1932. In that view it seema 
difficult to accept the contention that all the 
various clauses of sub-s. (i) of 3. 4 must be read 
together so as to form a component and an 
integral part of the legislation intended to 
prevent actions which may have the effect of 
undermining the security of the State or that 
of overthrowing it. Now let us examine whether 
els. (a) and (b) of S. 4 (l) of the Act taken con- 
jointly lead to tbe inference that they were 
directed mainly and solely towards crimes of 
violence and political assassination subversive 
of the State. Clause (a) deab with a publication 
that incites or encourages the commission of 
any offence of murder or any cognizable offence 
involving violence, whereas cl. lb) refers to 
direct or indirect approval or admiration of any 
such offence, or of any person, real or fictitious 
who has committed or is alleged to have com- 
mitted any such offence. It may be argued that 
the two clauses must refer to political assassina- 
tions or murders or subversive crimes of that 
character, because otherwise it was not possible 
to expect that any person would approve or 
admire the commission of any such offence by 
any person real or fictitious. The plain gramma- 
tical meaning of the twp clauses does not 
necessarily lead to any such inference, and 
where the language of the Statute is perfectly 
clear and unambiguous reference to statement 
of objects and reasons is irrelevant and un- 
warranted. Cases may be conceived where the 
publication may relate to murders or offences 
involving acts of violence without any politi(Ml 
motives and yet publications relating to such 
murders may come within the mischief of S. 4 
(i) (a) of the Act. Cases may also be conceived 
where directly or indirectly murders or acts of 
violence of that kind may be approved or 
admired. Let us, for instance, take the c^ of 
an individual who is a terror in a particular 
locality because of his being the head of a gang 
of dacoits and robbers. The man may have been 
clever enough to escape the clutches of the law» 
yet the people in the locality are sp tired m 
him that pamphlets or leaflets are published 
inciting his murder or assassination. It 
also be that even after the man is murderedi 
the people of the locality or some of them 
publish documents approving the conduct of the 
murderer. Evidently, these acts have been dpno 
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not with any political motivei yet these publi- 
xjations come as much within the mischief of 
s. 4 (i) (a) and (b) as any other publication 
relating to crime of a political character. As I 
said, according to the plain language of the two 
clauses, there would be nothing to differentiate 
between the two kinds of publications, and 
•Government would be justified in demanding 
security fr-om the press for printing and 
publishing any such matter. It cannot be said 
that in such a case the High Court "would be 
justified in setting aside the order demanding 
security because it would not be a ease of mis- 
apxilication of the law. On the contrary, the 
conduct of the authorities in making the 
•demand would be perfectly justified within the 
meaning of the law. 

[11] Article 19 (2) of the Constitution Act came 
in for consideration in two very recent decisions 
of the Supreme Court : Bomesh Thappar v. 
State of Madras^ A.I.R. (37) 1950 S.C. 124 : (5i 
cr.ii.j. 1514} and Brij Bhushan v. State of 
Delhi, A.I.R. (37) 1950 S.C. 129 : (51 Cr.L.J. 1525). 
Bomesh Thappars case, (a. i. r. (37) 1950 S.C. 
124 : 51 Cr. L. J. 1514) was a case which arose 
under the Madras Maintenance of Public Order 
Act, 1949. This Act, as the preamble shows, 
was for the purpose of preventing “disorders 
involving menace to the peace and tranquillity 
•of the Province” and affecting “public safety”. 
The Government of Madras acting within the 
provisions of the said law had prohibited the 
-entry and circulation of a certain journal called 
‘Cross Eoads’ (printed and published in Bombay) 
in the Province of Madras. The printer, 
publisher and editor of the journal then moved 
the Supreme Court under Art. 32 of the Con- 
etitution for a writ of mandamus and certiorari 
on the ground that the order of the Madras 
Government contravened the fundamental right 
of the petitioner to freedom of speech and 
expression conferred upon him by Art. 19 (l) 
(a) of the Constitution, and was, as such, a 
Toid order being inconsistent with the funda. 
mental right aforesaid. The majority of the 
Judges constituting the Bench held that “public 
safety” or “public order” were matters of wide 
connotation and could not necessarily be 
confined to matters which undermine the secu- 
rity of the State or tend to overthrow the 
eame. A legislation, therefore, which put limi- 
tation upon the right of freedom of speech and 
expression on these grounds was illegal and 
void. The language of Patanjali Sastri, J. who 
delivered the judgment of the Supreme Court is 
^uite explicit. He says i 

"whatever ainie its framers may have bad in view, its 
AppllMtion and scope oaimot, in the absence of limiting 
words in the statute dtself, be restricted to those 
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aggravated forms of prcjudicini activity wliich are 
oalculntcd to endanger the security of the State,” 

In this case even if it ig held that s. 4 (l) (a), 
Press Act, was intended to apply mainly to 
political assassinations or eognissable offences 
involving violence subversive of the State, yet 
there are no words of limitation in the language 
of the section itself which would restrict their 
operation only to such cases and not to ordinary 
murders and cognizable offences involving viol- 
ence. Their Lordships further observed as 
follows : 

"Thus, very narrow and stringent limits have been 
pet to permissible legislative abridgement of tUe right 
of free speech and expression and this was doubtless 
due to the realisation that freedom of speech and the 
press lay at the foundation’ of all democratic organisa- 
tions, for without free political discussion no public 
education so essential for the proper functioning of the 
processes of popular Government is possible. 

m m ^ ^ * 

We are therefore of opinion that unless a law restrict- 
ing freedom of speech and expression is directed solely 
against the undermining of the security of the State 
or the overthrow of it, such haw cannot fall within 
the reservation under cl. (2) of Art. 19, although the 
restrictions which it seclis to impose may have been 
conceived generally in the interests of'public order.” 

Similarly, here also it may be observed that 
although the impugned provision of the Press 
Act may have been conceived generally for the 
purpose of safeguarding the security of the 
State, yet it could not be said that the provi- 
sion was solely directed to that purpose. Ifc 
was further contended before the Supreme 
Court that if the provision fulfils two purposes, 
namely, that it is intended to safeguard against 
matters which undermine the security of the 
State or tend to overthrow it and may at the 
same time be applicable to offences of minor 
character, the provision should not be declared 
wholly void ; it should be upheld so far as it is 
within the bounds of permissible legislation as 
required by Art. 19 (2), Constitution Act. This 
argument was naturally thrown out by their 
Lordshipg because in their view the language 
of the provision was not severable. In doing 
so, their Lordships made the following per- 
tinent observations : 

"Where a law purports to aufchq):ise the imposition 
of restrictions on a fundamental right in language 
wide enough to cover restrictions both within and 
without the limits of constitutionally permissible 
legislative action affecting such right, it is not possible 
to uphold it even so far as it may be applied within 
the constitutional limits, as it is not severable.” 

These observations apply with equal force to' 
the present case. It cannot be argued that the 
language of ol. (a) of s. 4 (i) or that of cl. (b) 
are severable in their effect so as to be consis- 
tent with the Constitution for one purpose and 
inconsistent for another purpose. Both these 
provisions are worded in general terms and they 
may apply both to aggravated forma of offences 
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like political asf^assi nations as also to ordinary 
murders or cognizable ofl’euees involving viol- 
ence. I cannot, therefore, hold that to any 
extent these clauses of S. 4 (l) can be saved as 
portnissiblo legislation under Art. 19 (2), Con- 
stitution Act. I make no pronouncement so far 
as the other clauses of S. 4 (li, Press Act, are 
concerned, because, in my opinion, those later 
provisions of the Act are clearly severable from 
the provisions aforesaid, 

[12] The other case before the Supreme 
Court, namely, Brij Blmsayis case, {A. l. B. 
(37) 1950 S. C. 129 ; 51 Or. L. J. 1525) related to 
the validity of s. 7 (l) (c), East Punjab Safety 
Act, -which provided that 

“ the Provincial Government or any authority 
authorised by it in this behalf if satisfied that such 
action is necessary for the purpose of preventing or 
combating any activity prejudicial to the public safety 
or the riiaintenance of public order may, by order in 
writing addressed to a printer, publisher or editor 

(c) require that any matter relating to a particular 
subject or class of subjects shall before publication be 
submitted for scrutiny,’’ 

The printer and publisher as also the editor of 
a certain weekly of Delhi called * Organiser’, to 
which Province also the Act in question had been 
extended, moved the Supreme Court for writs 
of certiorari and prohibition under Art. 32, 
Constitution Act, impugning an order passed 
by the Chief Commissioner of Delhi under the 
said*Act. In this case again their Lordships 
observed that the imposition of pre-censorship 
on a journal was a restriction on the liberty of 
the press which was an essential part of the 
right of freedom of speech and expression under 
Art. 19 (i) (a) of the Constitution ; and they 
held that inasmuch as the order in question was 
not saved under cl. (2) of the said article, as 
decided by them in Bomesh Thappar's case, 
A. I. B. (37) 1950 S. C. 124 : (51 Cr. L. J. 1514) 
they directed the order of the Chief Commis- 
sioner to be quashed. There can be no doubt 
that having regard to the seriously disturbed 
condition of the Punjab at the time when the 
Act in question was passed, the Act was pri- 
marily intended to safeguard the security of 
the State and to prevent acta which tended to 
its overthrow ; yet, as the provision in question 
was directed against publishing an objection- 
able matter constituting a threat to public law 
and order, their Lordships having already held 
that the words * 'public law and order” being 
far too general in their application, could not 
necessarily be confined to matters affecting the 
security of the State, they, therefore, found the 
piovision in the Act could not come within the 
bounds of permissive legislation as required by 

^ two decisions, in my opinion, 
snmciently conclude the matter, and in the 
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circumstances I feel constrained to hold that 
els. (a) and (b) of S. 4 (i), Press Act, are void 
being inconsistent with the fundamental right 
given under Art. 19 (l) of the Constitution, and 
that these provisions are not saved under cl. (2) 
of the said Article. As the demand for security 
in this case has been made for violation of S. 4 
(l) (a) of the Act, the order demanding security 
is void and must be quashed. The learned 
Advocate- General who appeared for the State 
of Bihar at one stage of the hearing also 
conceded that in view of the aforesaid decisions 
of the Supreme Court, it was difficult to hold 
that the said provisions of the Press Act were 
not inconsistent with the fundamental right of 
freedom of speech and expression guaranteed 
under the Constitution Act and were saved 
under the saving clause of the Constitution. 

[12a] The question may again arise whether 
the impugned provisions of the Press Act refer 
to matters which offend against decency or 
morality and are thus saved under the (jonsti- 
tution Act. I must observe in this connection 
that the learned Government -Advocate has not 
relied upon these phrases in Art. 19 (2) in sup- 
port of his contention. Prima facie it may 
appear that a publication which incites or en- 
courages murder or cognizable offences involv- 
ing violence must be opposed to all sense of 
decency or morality, as we understand these 
expressions in common parlance. Ordinarily 
one may be inclined to think that the Consti- 
tution Act does not limit the meaning of those 
expressions to some peculiar kind of effenoe. 
Here again the trend of -the Supreme Court 
judgments, above referred to, stand in the way 
of our giving such a wide meaning to the ex- 
pression “offends against decency or morality. 
The classification of offences in the Penal Code 
places these various kinds of offences under ffis- 
tinct categories; for instance, offences against 
the State are dealt with in chap, vi, offences 
against public tranquillity in chap, vm, offences 
against public health, safety, convenience 
decency and morals in Chap. XIV, where^ 
offences affecting the human body are m 
chap. XVI of the Code. These offences against 
decency and morality are put in a class alto- 
gether distinct from offences of murder and 
cognizable offences involving violence. There- 
fore the offences must be deemed to be such 
offences as are mentioned in those classifit»' 
tions. This purports to be their Lordships 
view. The framers of the CJonstitution must 
have been conscious of these provisions in the^ 
Penal Code when the Constitution came to b& 
drafted, and the expressions used in the Act 
may be deemed to have been used in the samfr 
sense in which they were used in the Penal 
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Oode. From that point of viow, it is impossible 
to hold that the provisions of s, 4 (i) (a) and (b) 
of the Act can be justified on the ground that 
they relate to matters which ofi’end **against 
decency and morality'’ as these expressions 
have been given a narrower connotation in the 
Penal Oode and may be deemed to have been 
used in the same sense in the Constitution Act 
as well. 

[13] I am compelled to observe that from the 
above discussions of the Supreme Court judg- 
ments • it follows logically that if a person 
were to go on inciting murder or other cogniz- 
able oliences either through the press or by 
word of mouth, he would be free to do so with 
impunity inasmuch as he would claim the pri- 
vilege of exercising his fundamental right of 
freedom of speech and expression. Any legisla- 
tion which seeks or would seek to curb this 
right of the person concerned would not be 
saved under Art. 19 (2) of the Constitution and 
would have to be declared void. This would be 
so, because such speech or expression on the 
part of the individual would fall neither under 
libel nor slander nor defamation nor contempt 
of Court nor any matter which offends against 
decency or morality or which undermines the 
security of or tends to overthrow the State. I 
cannot with equanimity contemplate such an 
anomalous situation but the conclusion appears 
to he unavoidable on the authority of the 
Supreme Court judgments with which we are 
bound. I, therefore, wish that my decision on 
the point would sooner than ever come to 
be tested by the Supi?eme Court itself and the 
position re-examined in the light of the anoma- 
lous situation pointed out above. It seems to 
me that the words used in the Constitution 
Act should be assigned a wide and liberal con- 
notation even though they occur in a clause 
which provides an exception to the fundamental 
right vouchsafed under Art, 19 (l) (a) of the 
Constitution Act : [vide 1930 A. c. 124 at p. 136.) 

[l4l It may well be observed that the Press 
Act which was an emergency legislation was 
not intended to be a part of the permanent 
statute of the land. Indeed, it must be so; but 
if the circumstances which necessitated the 
enactment of a statute of that character do 
operate, it Ojannot be said that the emergency 
has completely vanished. 

[16] It is not without much hesitation that 1 
have^ come to the decision given above. In 
forming my conclusion I have not been unmind- 
ful of the fact that in a country like England a 
pre-censorship of this character on the press does 
not exist. It must be, however, borne in mind 
that in England the traditions of democracy 
ftre so firmly established that it would be gene- 
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rally unthinkable for any press to indulge in 
inciting acts of political violence and murder; 
and if it does, which of course would be rare, 
it is proceeded against under the general law of 
the land and punished accordingly. In a country 
like India whore the roots of democracy have 
not yet taken a firm hold on the soil and where 
already dangerous and disnxptive forces are 
working to destroy the sapling of freedom and 
democracy, a legislation of this cliaracfcer could 
not bo said to be altogether ill-advisod. I have 
no doubt that the saner section of the press 
will always utilise its freedom of speecli and 
expression to the furtlierance of tlie cause of 
democracy but a press which is brought into 
being with the specific purpose of creating dis- 
cord and disaffection and preaching violence 
and disorder on a mass scale cannot be expected 
to upset its freedom of expression. These are, 
however, matters with which this Court is not 
concerned and may better he left to the wisdom 
of the legislators. 

[16] The result is that the application must 
be allowed and the order complained against 
demanding security from the petitioner must be 
quashed. 

[17] Shearer J. — ^Tlie Constitution of India 
contains no express declaration in favour of the 
freedom or liberty of the press, and the reason 
or one of the reasons for this omission may, I 
imagine, be that in no period in history and in 
no country in the world has the press been 
free, in the sense that the keeper of a press 
may print and publish any matter he chooses 
without thereby incurring any risk of punish- 
ment. The invention of printing led to the pro- 
pagation and dissemination, on a far wider 
scale than had hitherto been possible, of ideas 
which were subversive of the existing order in 
Church and State, In ISOi Pope Alexanter vi 
published a bill against unlicensed printing. 
After the Eeformation and the break up of the 
Holy Roman Empire, the sovereigns of the 
national states which came into existence, took 
similar steps to control the press. In England 
until 1695 no book or pamphlet could be printed 
without the imprimatur of the Grown licensor, 
and the printers and authors of books or pam- 
phlets, which had been issued without it, were 
liable to be brought before special Court such 
as the Star Chamber, and most severely puni- 
shed. Although in 1695, when the House of 
Commons declined to continue the Licensing 
Act, the press in England was emancipated 
from direct state control, in other countries on 
the Continent of Europe a system of pre- 
censorship continued until long afterwards. In 
20fch century Europe, in more than one country, 
the press, on its political side at least, has 
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again been subjected to strict Government con- 
trol. In Facist Italy the responsible editor of 
every newspaper had to be approved by the 
prefect cf the province. A prefect might warn 
a newspaper editor \vho published matter or 
news to which he took exception and might 
revoke his recognition of an editor who had 
been so warned twice in a year. In Soviet 
Eu ssia there is no independent press, and any 
person venturing to propagate ideas, which are, 
in any way, inconsistent with the communist 
creed, are liable to the most severe punishment. 
When we speak of the freedom or liberty of 
tlie press, we mean that freedom — ^no doubt a 
very substantial freedom but nevertheless, a 
freedom which is definitely limited and circum- 
scribed which is enjoyed by the press in the 
English speaking world. In 1784 in the cele- 
brated case of Eex v. Deaii of St. Asaph, (1784) 
3 T. R. 431 Lord Mansfield said : 

“The liberty of the press consists in printing with- 
out any previous license subject to the consequences of 
the law.’’ ^ 

Now, in England and in Americti, it is a crime 
to print and publish matter *of certain kinds. 
It is obvious that the existence of such laws 
and the consequent dread of punishment must 
act as a deterrent on persons, who hold certain 
ideas or opinions, seeking to propagate and 
disseminate them. Moreover under the law of 
libel, including the law of seditious libel, not 
merely is the author of the libel responsible. 
Eesponsibility also extends to the publisher and 
printer and, indeed to every vendor of the pub- 
lication. As ordinarily, a writer must find a 
publisher, the publisher must employ a printer, 
and the printer, in his turn must rely on book- 
sellers to sell the book or pamphlet which he 
prints, it is clear that the possibility of a 
writer succeeding in communicating to any 
large body of the public ideas or opinions the 
dissemination of which the law regards as 
culpable is small. In India until 1910 the press 
was in very much the same position as it was 
in Great Britain and the Dominions and in 
America. In 1910 the Press Act, however, em- 
powered the executive to demand security from 
the keeper of a pre^ and the publisher of a 
newspaper, and in certain circumstances, to 
declare such security forfeited. The Press Acjb 
of 1910 was repealed in 1922, but in 1931 was 
re-enacted in a modified form. The statute of 
1931 was described as “an Act to provide against 
the publication of matter exciting to or en- 
couraging murder or violence”. In the follow- 
il* was amended in certain particulars 
by the Criminal Law Amendment Act, 1932, 
one such amendment being in the title which 
was altered to “an act to provide for the better 


control of the press”. The question that arise* 
in this case is whether, in consequence of 
Art. 19 (l) (a) in the Constitution, it is still 
open to the executive to require the keeper of 
a press, which has published matter of the 
kind referred to in els. (a) and (b) of s. 4 (i). 
Press (Emergency Powers) Act, 1931, to deposit 
security. The bojeot of requiring security is, it 
is clear to ensure that the keeper of a press, 
who prints matter of a certain kind, may not 
evade liability or escape punishment. Such 
also, it may be observed, is the object of the 
law which requires the printer of every book 
or pamphlet to exhibit his name and address- 
on the first or the last page of the book or 
pamphlet. In England, until the law so provid- 
ed persons, who were libelled, very often found 
it a matter of the greatest, difficulty to ascer- 
tain who was responsible, and in order to 
enable them to do so, general search warrants- 
had to be issued. There can, of course, be no 
doubt that a system under which the keeper of 
a printing press can be required to deposit 
security is a system of control over the press, 
but the control so exercised is substantially the 
same kind of control as is exercised by making 
it a crime to publish matter of a certain kind. 
The author of the book or pamphlet, which, 
contains or may appear to contain a libel on 
an individual or a seditious libel, will ordi- 
narily find it difficult to get it printed which 
is what the law intends, and he may find it 
more difficult to get it printed by a printer 
who has been required to furnish security than 
by a printer who has not yet been required to 
to do so, which again is what the law intends. 
Is there, however, in principle any objection to 
the exercise of this further measure of control 
by the State ? Professor Dicey in his Law of 
Constitution, 8th Bdn., p. 244, observe: 

*‘No sensible person will argae that to demand a 
deposit from the owner of a news- paper or to impoM 
other limitations upon the right of publishing periodi- 
cals is of necessity inexpedient or unjust/* 


A fortiori this observation applies to the 
keeper of a printing press, such as the appel- 
lant is, who publishes leaflets or pamphlets of 
the kind we are now concerned with. It is, and 
always has been, well settled both in England 
and in India that security may be taken from a 
person who has committed certain crimes or 
who, having committed a certain crime, is 
thought to be likely to commit that crime 
again. As will appear later, a person who 
publishes matter of the kind referred to in 
els. (a) and (b) of S. 4 (i). Press (Emergency 
Powers) Act, 1931, commits a crime. It is- 
true that’ security is, in the first inatanM, 
demanded by the executiYe but against its* 
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order there is a right of appeal, and the 
appeel must be heard by a Bench of three 
High Court Judges. There is, in substance, in 
Buoh a case at least no serious departure from 
what Professor Dicey calls the rule of law. It 
is also true that, in recent times, so far as I 
can ascertain, security has never in England 
been demanded from a printer. But security 
has, on occasion, been demanded from per- 
sons proposing to address public meetings, 
Wise V. Dunning, (1902) 1 K. B. 167 : (71 
Ii, J. K. B, 165). In other words, the taking of 
security has sometimes been used to fetter the 
expression of opinion. I am unable to sub. 
scribe to the sweeping generalisation of my 
brother Bamaswami, on which his whole judg- 
ment appears to me to be based, that the 
taking of security is something alien and re- 
pugnant to the concept of the freedom of the 
press. Article 21 of the (Constitution is so drawn 

to preserve to the Courts the power to 
demand security under chap, viii, Criminal 
P. C. Why should it be supposed that the 
Oonstituent Assembly intended that the prac- 
tice of requiring the keeper of a printing press 
to deposit security in order to prevent the 
publication of seditious libels should cease*? In 
construing the relevant provisions of the con- 
stitution, it is, in my opinion, necessary to keep 
any such a priori assumption out of one’s 
mind. Indeed if any assumption at all is to be 
made, it ought, T think, to be an assumption 
the other way. 

[l8] Article 19 (l) (a) of the Constitution 
provides that all citizens shall have the right 
to freedom of speech and expression. It is clear 
that the word “expression" is used by way 
of ampUBcation of the word “speech" which 
immediately precedes it. Subject to what is 
contained in Art. 19 f2), Art. 19 (l) (a) renders 
Immune from punishment not merely the in- 
dividual citizen who gives expression to his 
opinions in conversation or at a public meet- 
ing, but also to the journalist, the writer, 
the printer, the seiiptor, the dramatist, 
and, in short, every kind of creative artist. 
The editor of a newspaper, who moulds or is 
in a position to mould public opinion, may 
perhaps come within the purview of the article, 
but in my opinion, the keeper of a printing 
press, ^ quite certainly, does not. Printing may 
sometimes be an art, but the generality of 
printers do not give expression to ideas and 
opinions of their own. They are merely engaged 
or employed by other persons to give a wider 
(pnblioity, than could otherwise be achieved, to 
idew and opinions of theirs. Indirectly, no 
article naay operate in such a way as 
certain restrictions being imposed 


on printers. It is, for instance, not open to 
Parliament to enact a law that, before printing 
any book or pamphlet, which ho may have 
been employed to print, the printer shall sub- 
mit it for pre-censorship. The reason, however, 
why such a law would now be an unconsti- 
tutional law is not that it imposes a restric- 
tion on the printer, but that, in substance, it is 
a restriction imposed on the writer or author. 
It is well known that the Constituent Assembly 
examined the constitutions of other countries. 
Now, there are constitutions in which not 
merely the right to speak, write and publish, 
but also the right to print is conferred on all 
citizens. An instance in point is Art. 18 of the 
Belgium Constitution of 1832 which is repro- 
duced in Dicey’s law of the Constitution, Edn. S, 
p. 234, and the constitutions of some of the 
competent States in the United States of 
America {vide Cooley’s Constitutional Limi- 
tations, vol. 2, p. 876). I refer particularly to 
the Belgium Constitution of 1832 as, not only 
dees it confer on every citizen the right to 
print, but also prohibits, the taking of security 
from the keeper of a printing press. It will be 
observed that, under it, the keeper of a print- 
ing press is immune from punishment if the 
author of the book or pamphlet, which he has 
printed, is a person who is known and who is 
domiciled in Belgium. So long as the keeper of 
a printing press takes the precaution of ascer- 
taining who the author is and that he is domi- 
ciled in Belgium and can, in consequence be ' 
made liable for the publication of matter which 
offends against the law, the printer is no more 
responsible than is the eolourman who supplies 
the canvas and paints with which an artist 
paints an obscene picture. The article appears 
to have been drawn in such a way as to enable 
writers and authors to obtain without any 
diflSculty the services of a printer and so 
disseminate to the widest possible extent their 
opinions and ideas. In other words, the right 
conferred on printers was, in substance, a right 
conferred on writers and authors. As, however, 

I have already pointed out it is an integral 
part of the system of control, albeit indirect 
control over the press which obtains in the 

English speaking world that the printer shall 
be as much responsible at law as is the writer 
or author, I am unable to read into the word 
"expression" in Art, 19 (i) (a) any implied t 
right in writers and authors to obtain the ser- 
vices of printers to enable them to reach the 
widest possible public. In other words, I can 
find nothing in the five words contained in this 
article which leads me inevitably to the con- 
clusion that the power to demand security 
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ifrom the keeper of a printing press is a power 
I which the executive may no longer exercise. 

C 19 ] If this is the correct interpretation of 
Art. 19 ( 1 ), there is an end of the matter. But 
1 will assume, for the sake of argument, that 
the article does, in fact, confer on the keeper 
of a printing press a right to print whatever he 
may ciioose, and proceed to consider whether 
the taking of a deposit is not one of the res- 
trictions which may be imposed on the exercise 
of this fundamental right under Art. 19 (2). It 
is clear that the principle object of the Con- 
stituent Assembly in enacting this article was 
to define the limits within which Parliament 
might, and beyond which Parliament might 
not, make the dissemination and propagation of 
ideas and opinions a crime. More par^ticularly, 
the Constituent Assembly would seem to have 
restricted within narrower limits the crime, 
which is ordinarily known as the crime of 
seditious libel, and given to the citizens of 
India a right to criticise the Government,- 
which is at least as ample as that enjoyed by 
the citizens of the United States of America 
and more ample than has ever been enjoyed by 
the citizens of Great Britain and the Dominions 
of the British Commonwealth. If, however,' this 
had been the sole object of the Constituent 
Assembly, it would not have used the language 
which it did. The expression "law relating to 
libel" cannot possibly he construed as connoting 
nothing more than a law which makes libel 
punishable. If that were so the provisions of 
law which requires the name and address of the 
printer to appear on every book and pamphlet 
and requires the name of every editors, pinter 
and i)^^^i^sher of a newspaper to appear on 
every copy of a newspaper would have ceased 
to be a valid law. For the reasons which I have 
already indicated, these provisions are part of 
the law relating to libel. By a parity of reason- 
ing it must, I think, be concluded that the pro- 
visions contained in S. 4 (i) (a) and (h), Press 
(Emergency Powers) Act, 1931, which enable 
security to be demanded from the keeper of a 
printing press, are part of the law relating to 
seditious libel. In order to prevent any mis- 
understanding I wish at this stage to point out 
that els. (c) to (i) in s. 4 (i) of the Act enable 
security to he demanded in a wide variety of 
circumstances. If the construction which I am 
myse^lf disposed to put on Art, 19 (l) is wrong 
and if printers have a fundamental right to 
print any matter they may choose, it may well 
be that, in certain of these circumstances the 
demand for security can no longer be supported. 
But the narrow point which I have to decide 
here is whether security may be demanded 
from the keeper of a printing press who has 


x:)ublished matter of the kind referred to in 
els. (a) and (b) which are severable from the 
other clauses. In construing these clauses, it is 
permissible and indeed necessary to employ 
the method of historical investigation. The 
Press Act of 1910 was enacted in order to 
combat terrorist or revolutionary crime. It 
was repealed in 1922, because such crime had 
become far less common. It was re-enacted in 
1931, because there had been a recrudescence of 
such crime, and in the following year it was 
enlarged and modified in consequence of the 
non-co-operation movement. Although the pro- 
moters of this movement desired it to be peace- 
ful and non-voilent movement, certain persons 
took advantage of it to commit violent crime 
in order to effect a revolution and overthrow 
the existing system of Government. Bearing 
this in mind, it seems to me quite clear that 
cl. (a) of s. 4 ( 1 ) was aimed at political assassina- 
tion and the commission of violent crimes 
intended to overthrow or weaken the State and 
that cl. (b) was aimed at those who glorified 
such crime and, more particularly preached the 
doctrine that in certain cricumstances and in 
order to achieve certain ends, murder was no 
crime at all. Mr. Basanta Chandra Ghosh, for 
the appellant, conceded that the language used 
in cl. (a) of s. 4 (i) might justify a demand for 
security from the keeper of a press who had 
published a seditious libel, but contended that 
it might also justify a demand for security from 
the keeper of a press who had published a 
document which was not a seditious libel. In 
this connection the learned advocate, for fcho 
appellant, put forward a very extraordinary 
argument. Mr. Ghosh asked us to suppose that 
some individual had made himself a tenor to 


the locality in which he lived and that even- 
tually certain persons in that locality decided 
to print and circulate a leaflet suggesting th» 
be should be killed. I agree with Mr. Ghosh 
that, if security was demanded from the keeper 
jf a press at which such a document was 
printed, this Court would have to set the order 
3 iside as such a document is not a seditions 
libel, and quite possibly, not a libel at all. 
in doing so, it would 1)6 incumbent on this 
Uourt to point out to the authorities that othsr 
ind more appropriate action might be taken. 
In the Queen v. Mostt (I 88 I) 7 Q. B. p. 84^ 
l50 It. J. M. C. 113) one Johann Most was indiofed 
Eor having published an article in a newspapW 
extolling the assassination of the Empress m 
Russia and holding it up as an example 
revolutionaries throughout the world. ^ Joha^ 
Most was tried and convicted for having p?^ 
lished a seditious libel, but was also 
convicted under 24 and 25 viot. caput 4j 
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made it an offenoo for porsona to "conspivo, 
oonfiderato anci aji^roo to uiurdor luiy person” 
the reason boing that the punishniont provided 
lor that orinie was a more sovoro punishniont 
than" could bo inflicted for tho orimo of seditious 
libel. It was contended that Johann Most could 
not be convicted as it was not shown that he 
had come into direct contact with any of tho 
pei’sons who read tho newspaper and could not, 
therefore, be said to have incited them. This 
argument was overruled. I am inclined to think 
that if ever a case of this kind suggested by 
Mr, Ghosh arises, it will not be impossible for 
the persons responsible to ho prosecuted under 
the Penal Code. Much reliance was placed by 
Mr, Ghosh on two recent decisions of tho 
Supreme Court : Moynesh Tkappar v. State of 
Madras, 1950 S. C. R. 594 : (a. I. R. (37) 1950 
S. c. 124 ; 51 Or, ii, J. 1614) and Brij Bhushan 
V. State of Delhi, 1950 S, c. R. 605 : {a. i. r. 
<37) I960 S, C. 129 : 61 Or. Ii. J. 1525). The orders 
ccjmplained of in these cases were orders pro- 
hibiting the entry into or the circulation, sale 
or distribution in the State of Madras in the 
one ease and in the State of Delhi in the 
other of two newspapers. In Ireland, from 
time to time power has been conferred on 
the executive to seize and destroy newspapers 
or their publications containing seditious libels. 
A power of that kind is in effect a power of pre- 
censorship, and, under the Indian Constitution, 
cannot be conferred on the executive except in 
periods of emergency. The power conferred by 
the State of Madras and the State of Delhi, 
namely, a power to seize a certain newspaper, 
whether it contained matter amounting to a 
seditious libel or not was a still wider power 
and one which is clearly prohibited by the 
Constitution. Pre-(jensorship and still more what 
done or authorised to be done in Madras and 
Delhi is a direct invasion of the fundamental 



right of the editor and journalist who used the 
columns of these newspapers to give expression 
to their opinions. What has been done here 
does not amount to an invasion of the funda- 
mental right of the author of this pamphlet 
or leaflet. It is true that the press itself has 
been subjected to a further measure of control , 
but a control of exactly the same kind as is 
imposed by the existence of a law which 
m^'^ seditious libel a crime. If it is a restrio- 

| i(m oh any fundamental right poss eased by the 
pmter^and I do not myself think he has any 
r-it is. a restriction permitted by Art, 19 (2). I 
r^d .and re-read the judgments of the 
Court, and I can And nothing in them 
^^ig jfe^luch ■-^■bewTB .:directly on the point at 

"HG^blnk that, in their opin- 

iWHe land is no longer 




permissible. I do not think it necessary to refer 
to any of tho observations of tiieir Lordships 
except one which occurs towards the end of the 
judgment and on which Mr. Ghoah greatly 
relies. Sastri J,, there said : 

"VVhoro a law purports to authorise the imposition 
of restrictions on a fundamental right in language 
wide enough to cover restrictions both within and 
wi thout the limits of constitutionally permissible legis- 
lative action aflectiug such right, it is not possible to 
uphold it even so far as it may bo applied within the 
constitutional limits, as it is not severable.” 

Now, it is clearly possible to sever cla. (a) and 
(b) from the clauses which follow them in 
s. 4 (i). Press (Emergency Powers) Act. There 
can be no doubt that a person who publishes a 
pamphlet or leaflet, such as has been published 
by the appellant, in which assasination and 
violence are advocated as a means of bringing 
about a change in the existing order in the 
State, is guilty of publishing a seditious libel. 
That is 90 even within the narrower definition 
of “seditious libel” contained in Art. 19 (2) of 
the Constitution. The language used by Sastri J. 
cannot, in my opinion, possibly support the 
argument of Mr. Ghosh that, as security may 
be demanded from the publisher of a leaflet 
advocating, for personal reasons, the murder of 
a private individual, security cannot be de- 
manded from the keeper of a press which 
has published a seditious libel. As I have just 
pointed out, the action appropriate in such a 
case, if it ever arises, would be not to demsChd 
a security from the press hub to prosecute the 
keeper of the press and other persons concerned 
for conspiracy to murder. The mere circum- 
stance that a wholly wrong and unjustified use 
may conceivably be made of a power conferred 
on the executive is no reason whatever for sup- 
posing that that power is one which cannot be 
conferred under the Constitution. At the present 
time in this country, as in other countries, sub- 
versive ideas are abroad, and there is reason to 
believe that some of those who propagate and 
disseminate such ideas have already been guilty 
of great and atrocious crimes such as the derail- 
ment of passenger trains attended with great 
loss of life and suffering as well as material loss 
and damage to the State. It is notorious that 
the leaders of such subversive movements make 
use of small printing presses to put into circula- 
tion leaflets and pamphlets which they hope, 
may win converts to their cause. It is also 
notorious that the keepers of such printing 
presses are frequently, as is this appellant, 
pardanashin women or persons whom it would 
be useless to prosecute for seditious libel. In 
other words, by having resort to such printing 
presses, the promoters of such movements are 
seeking to evade the law which makes seditious 
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libel a crime, and, in requiring the keepers of 
such printing presses to deposit security, the 
State is taking counter measures. The Consti- 
tution of India has peculiarity that, instead, 
of leaving it to Parliament bo examine the 
statute book and repeal any law which infringes 
on a fundamental right, it imposes on the Jndi- 
ciary the duty of declaring that law void. In 
discharging this onerous duty, the Judiciary in 
my opinion, ought to proceed with caution and 
circumsiiectiou. It ought not to declare an 
existing law to be void unless it is ineluctably 
driven to the conclusion that it is, and it ought 
also to hesitate to come to that conclusion 
when the consequences of it will be to deprvie 
the executive of a weapon which it may need 
to combat subversive movements and preserve 
the safety of the infant State. I do not feel 
myself driven to any such conclusion in the 
present case. It ought to be, and indeed, under 
the Constitution, must be, left to Parliament in 
its own good time and wisdom to repeal such 
provisions as are contained in the Press (Emer- 
gency Powers) Act, 1931, as it thinks fit. I 
would, therefore, myself dismiss this application, 
but, as my learned brothers are both of opin- 
ion that S. 4 (l) (a) and (b), Press (Emergency 
Powers) Act has ceased to be a constitutional 
law, the order of the Court must be that the 
application is allowed, and the order complained 
of is set aside. 

120] Ramaswami J — The important ques- 
tion raised in this case is whether S. 4 (l) (a). 
Press (Emergency Powers) Act of 1931 (which 
will he referred to as the Press Act) is con- 
stitutionally valid. 

[21] The petitioner, Sm. Shaila Bala Devi, is 
the keeper of a printing press, known as 
“Bharati Press’* in Purulia town. On 8-9-1949, 
the Governor of Bihar in exercise of the powers 
conferred under suh-s. (3) of s. 3 of the said Act, 
ordered the petitioner to make a deposit of 
Rs. 2000 with the Deputy Commissioner of 
Manhhum. It was alleged in the notice that the 
Bharati Press’* was used for the purpose of 
printing and publishing matters in a Bengali 
leaflet entitled Sangram** which was of the 
nature described in cl. (a) of sub-s. (i) of s. 4, 
Press Act. 


[22] The order of tlie Government states: 

“Whereas it appears to the Governor of Bihar that 
the Bharati Press, Purulia, is used for the purpose of 
printing and publishing matters specified in the 
schedule annexed hereto which are of the nature des- 
eriVed in ol, (al of sub-s, (1) of S. 4, Press (Emereenev 
Po’j'ers) Act 1931 (XXIII [23] of 1931); 

Now, therefore, the Governor of Bihar, in exercise 
of the powers conferred by sub-s. (3) of S. 3 of the said 
Act, is pleased to order the keeper of the said Press to 
deposit with the Deputy Commissioner Maobhum on 
or before 19-9.1949, security to the amount of Ra. 3000 


(Rupees two thousand) in money or in Government 
securities,” 

[23] The i)etitioner asserts that this order 
violates the fundamental right to freedom of 
speech and expression guaranteed by Art, 19 (l) 
(a) of the Constitution. She impeaches the 
validity of S. 4 (i) (a) as being void under 
Art. 13 (l) of the Constitution by reason of its 
being inconsistent with the fundamental right. 

[24] At this stage I should state that aponi 
the construction of the pamphlet I agree witbl 
my learned brother Sarjoo Prasad that itl 
encourages violent revolution and overthrow on 
the existing social and political order by blood.i 
shed and destruction, and falls within the mis-i 
chief of S. 4 (l) (a), Press Act, Even so, the* 
order of the State Government demanding secu- 
rity should be set aside; if we hold that S. 4 ll) 
(a). Press Act is not constitutionally valid. 

[25] It cannot he doubted that the freedom of 
press is included in the concept of “freedom of 
speech and expression,’* and connotes in the ' 
main exemption from previous restraints upon 
publication. The principle is inconsistent with 
any scheme of licence or censorship, or a regu- 
lation requiring the keeper of a press to make 
a deposit of cash which would be liable in 
specified circumstances to forfeit. In Rex v. 
Dean of St. Asaph, (1784) 3 T, R. 431, note) 
Lord Mansfield states: 

“To be free is to live under Government by law. The 
liberty of the press consists in printing without any 
previous license, subject to the consequence of law. 

“ ‘The law of England,' says Lord EUenborotigh, 
‘is a law of liberty and consistently with this liber^ 
we have not what is called an imprimatur; there ia 
no such preliminary license necessary; but if a man 
publishes a paper, he is exposed to the penal cons^ 
quences, as he is in every other act, if it be illegal' 
{Itex V. Cohbett, (1804) 39 St. Tr. 1 at p. 49). 

[26] It is, therefore, manifest that the order 
of the Governor of Bihar would be a violation 
of the petitioner*s fundamental right unde^ 
Art. 19 (l) (a) unless S. 4 (l) (a) of Act XXIII 
[23] of 1931 is saved by the reservation men- 
tioned in cl. ( 2 ) of Art, 19 which (omitting 

immaterial portidn) saves the operation of any 
“existing law in so far as it relates to any matter 
which undermines the security of, or tends to over- 
throw the State." 

[ 27 ] Section 3 { 3 ) of Act XXni [23] of 1931 

states: . 

“Whenever it appears to the Provincial Gov amm^* 
that any printing press .... is used for the purge^ 
of printing or publishing any newspaper, book or 
document containing any words, Bigns or visible 
presentations of the nature described in S. 4, 8®®“; 
s. (1), the Provincial Government may, by 
writing . . , . order the keeper to depoeit with 
Magistrate within whose jurisdiction the 
situated security to such an amount, not b^ng 
than five hundred or more than three thooB^d 
as the Provincial Government may think i 
reqnire " 
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Seotion 4 (i) (a) empowers the Provinoial 

^vernment to forfeit the aeoiirity if 

any printing press in respeot of which any security 
has been ordered to be deposited under S. 3 is used for 
^e putpoM of printing or publishing any newspaper, 
book or other document containing any words, signs 
or visible representations which — 

(a) incite to or encourage, or tend to incite to or 
encourage, the commission of any offence of murder or 
any cognizable offence involving violence ” 

The question,^ therefore, arises whether the 
impugned section of the Act so far as it autho- 
rises the State Government to order the keeper 
of the in-ess to make a deposit on the ground 
that such a press is used for the purpose of 
printing and publishing a document which 
tends to incite the commission of any offence 
of murder or any cognizable offence involving 
violence” is a law which relates to any matter 
which undermines the security of or tends to 
overthrow the State. 

[28] In criminal law, offences are classified 
into broad categories: (i) offences against the 
external and internal order and security of the 
State, ( 2 ) offences against administration of 
justice and public authority, ( 3 ) acts injurious 
to the public in general, (4) offences against the 
person and ( 5 ) oft'ences against property. In the 
Penal Code, chai?. vi enumerates “offences 
against the State” which include waging war 
against the Queen (s, 121 ), sedition (s. 124 a) etc., 
because they are calculated to overthrow or 


undermine the security of the State. Chapter 
vni enumerates “offences against the public 
tranquillity” which include unlawful assembly 
(S. 141)* rioting (s, 146), promoting enmity 
between classes (s. 153A), etc. Chapter xvi con- 
tains “offences affecting the human body” which 
include murder, hurt, criminal force and assault, 
etc. It is inevitable that the categories should 
overlap to a certain extent — riot, insurrection, 
rebellion and levying are offences which run 
into each other and boundaries are not clear 
out. But it is plain that the offences of murder 
and of violence form a distinct category from 
offences which tend to overthrow or undermine 
the aeourity of the State. To illustrate the 
diatinction reference may be made to the 


Summing up of the Lord President in the trial 
of Andrev} Sardiet (1820 state Trials New 
Series, VoL i, 610 at 62S) : 

'The distinction seems to coDsist in this, although 
t^y may often ran very nearly into each other ; 
where 4he rising or tumult is merely to accomplish 
florae private purpose interesting only to those engaged 
m it, and .not resisting or calling in question the 
King e Authority or prerogative, then the tumult, 
however numerons or outrageous the mob may be, is 
-Itlld unJy to bo a riot, For example, suppose a mob to 
even by .foroe of arms to break into a parti- 
|i|IPh and resoue certain persons therein 
jj or to to set them at 

w foilower prioe of provisions in a eertain 
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market; or to tear down certain incloaures, which thry 
conceive to encroach on the town's commons. All such 
acts, though severely punishable, and though they 
may be resisted by force, do not amount to treason.’' 

C29] In tho pregent case the question to be 
determined is whether s. 4 (1) (a), Press Act 
which refers to commission “of any offence of 
murdei: or any cognizable offence of violence" 
is a law “which concerns or relates to any 
matter which undermines tho security of or 
tends to overthrow the State”. It was argued 
by the learned Government Advocate that s. 4 
(1) (a) should be construed to refer only to 
offences of political assassination or insurrection 
or mass violence which would undormino the 
security of tho State, Learned counsel urged 
that the object qf the Act was to combat the 
Civil Disobedience Movement which had taken 
a subversive form at the time of the passing of 
the Act. Reference was made to the Statement 

of Objects and Reasons in which it is said 
that 

"it was the policy of newspapers cousisteutly 

to foster conditions of disorder aud that .a section of 
the press was giving^ direct or indirect incitoment to 
violence and revolutionary crime." 

In my opinion this argument is unwarranted 
and cannot be sustained. For the principle is 
settled that when the language of the Act is 
clear and explicit it is not permissible to 
speculate as to what the Legislature probably 
meant. In Administrator-General of Bengal 
V. Pram Lai Mullick, 22 I. A. 107 : (22 Cal. 788 
P.C.), Lord Watson pointed out that in constrn- 
ing an Act proceedings of the legislature cannot 
be legitimately referred to but must be excluded 
from consideration. In a subsequent case 
Krishna Ayyangar v. Nallaferummal Pillai, 

47 I. A. 33 ; (a. I. R. ( 7) 1920 P. c, 56), the Judicial 
Committee reiterated the rule that 

“No statement made on the introduction of the 
measure or its discussion can be looked at as affording 
any guidance as to the meaning of the words.” 

Reference should also bo made to Queen v. 
GapeU (1810) 12 Ad. & E. 332 : (2 L. j. (n. S.) 

M. C. 65) in which Denman 0. J. said : 

“We are pressed with a history of the introduction 
of this proviso into tho Act in its passage through 
Parliament. Of such facts, if capable of being ascer- 
tained, we are not permitted judicially to take notice, 
The law must ever be interpreted by the general rules 
of construction and we cannot travel out of its 
language in search of any supposed intention.” 

Tha function of a judicial tribunal is, therefore, 
limited to construing words employed in the 
Act. It is not justified in forcing into them a 
meaning which they cannot reasonably bear. 
The question is not what may be supposed to 
have been intended by the Legislature but what 
has been said. The duty of tne Court is to 
interpret and not to enact. 
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[30] In the present case it is manifest that 
S. 4 (l) (a) which plainly refers to “the com- 
mission of any offence of murder or any 
cognizable offence of violence’’ cannot without 
strain upon the language be restricted in its 
scope and connotation to such aggravated forms 
of murder, insurrection or violence which tend 
to overthrow or undermine the security of the 
State. In my opinion, S, 4 (i^ (a) of the Act 
cannot be construed as directly concerning or 
relating to any matter “which undermines the 
security of the State or tends to overthrow the 
State”, It follows that S. 4 (l) (a) is an in- 
fringement of the constitutional right of freedom 
of speech and expression guaranteed by Art. 19 
(i) and is in consequence void. 

[31] This conclusion is supported by the 
recent decision of the Supreme Court in Brij 
Bhushan v. State of Delhi, (1950) 13 S.C.J. 425 : 
( A.I.R. (37) 1950 S.C. 129 : 51 cr.Ii.J. 1525) in which 
a question was raised as to the validity of S. 7 
(i) (c), East Punjab Safety Act which enacted : 

“The Provincial Goverament or any authority 
authorised by it in this behalf if satisfied that such 
action is necessary for the purpose of preventing or 
combating any activity prejudicial to the public safety 
or the maintenance of public order may, by order in 
writing addressed to a printer, publisher or editor — 
• • * * * 

(e) require that any matter relating to a particular 
subject or class of subjects shall before publication be 
submitted for scrutiny." 

The petitioners before the Supreme Court were 
the printer and editor of an English weekly of 
Delhi called “Organizer” and they prayed for 
issue of writs of certiorari and prohibition to 
the Chief Commissioner, Delhi, with a view to 
quash an order made on 9-3-1950 under the 
impugned section of the East Punjab Safety 
Act 1949 directing them 

“to submit for scrutiny, in duplicate, before publica- 
tion, till further orders, all communal matter and 
news and views about Pakistan inclr^ing photographs 
and cartoons other than those derived from official 
sources or supplied by the news agencies . , . 

The order recited that the Chief Commissioner 
was satisfied that the “Organizer” had been 
publishing highly objectionable matter consti- 
tuting a threat to public law and order and 
that action was necessary for the purpose of 
preventing or combating activities prejudicial 
to public safety and maintenance of public 
order. The Supreme Court held by majority 
that Art. 19 (2) of the Constitution only reserves 
a law which is directed solely against the 
undermining of the security of the State or 
overthrow of it and that S. 7 (i) (o), Bast Pun- 
jab Public Safety Act, 1949, which authorised 
imposition or restrictions for the wider purposes 
of securing public safety or the maintenance of 
pviblio order fell outside the scope of authorised 


restrictions under cl. (2) of Art. 19 and 'was 
therefore void and unconstitutional. 

[39] On behalf of the State, the argument 
was stressed that S. 4 (l) (a) of the Act could 
not be considered wholly void as under Art. 13 
(l) an existing law inconsistent with funda- 
mental right was void only to the extent of 
inconsistency and no more. It was contended 
that in so far as the matter encouraging th^ 
offence of murder or any cognizable offence 
involving violence would affect the security of 
the State, the impugned provision was covered 
by cl. (2) of Art. 19 and must, it was urged, be 
held to be valid. Learned counsel pointed out 
that s. 4 (i) (a) of the Act would include in ito 
connotation and scope cases of x}olitical murder, 
insurrection and rebellion which doubtlesa 
undermine the security of the State and the 
application of the section to such cases cannot 
be held to be unconstitutional. But the argument 
must be rejected in view of the principle laid 
down in Bomesh Thappar v. State of Madras, 
1950 S. 0, J. 418:( A.I.R. (37) 1950 S. C.124;51 Cr.L.J. 
1514) in which the Supreme Court held that 
where a law purports to authorise the imposi- 
tion of restrictions on a f undamental right in 


language wide enough to cover restriction both 
within and without the limits of constitutionally 
permissible legislative action affecting such 
right, it is not possible to uphold it even so far 
as it may be applied within the constitutional 
Limits as it is not severable. In other words 
cl. (2) of Art. 19 having allowed the imposition 
of restrictions on the freedom of speech and 
expression only in cases wTiere danger to public 
security is involved an enactment which M 
capable of being applied to oases where no such 
danger could arise cannot be held to be constitu- 
tional and valid to any extent. * 

[33] On behalf of the State Government, the 
irgument was stressed that there is a presump- 
bion in favour of the constitutional validity of 
the impugned Act — ^that such a meaning should 
be given to the statute as to uphold its v^dity 
for the legislative body must be held to intend 
to keep within its powers. But no such pre- 
sumption can be invoked in the present owe* 
In the first place, the presumption does not ap- 
ply to an Aot, the language of which is 
biguous and the effect clearly beyond t 
competence of the Legislature by wt^h 
Act was passed. Only in ease of doubt wUl 
“every possible presumption and intendmen 
be made in favour of the constitutionaliiv » 
the Act.” The second and more important 
reason is that in the present case the 
bion supporting legislation is balanced ^ ^ 

priority given in the scheme of the constitu 
to the fundamental liberties. When a statut® 
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ftppQSu^on its face to invade the hasio guarantee 
in the constitution the presumption is against 
the validity of the law and the burden of proof 
will rest upon those who defend it to show 
that the invasion of civil liberty is justified by 
the exceptions enacted. The doctrine has been 
stated by Kutledge J. in the Americau case 

Thomas v. Collins, 3-23 u. s. 516: 

“The case confronts us again with the duty our 
system places on this Court to say where the individ- 
ual’s freedom ends and the State’s power begins. 
Choice on that border, now as always delicate, is per- 
haps more so where the usual presumption supporting 
legislation is balanced by the preferred place given in 
our scheme to the great, the indispensable democratic 
freedoms secured by the First amendment. That 
priority gives these liberties a sanctity and a sanction 
not permitting dubious intrusions. And it is the 
character of the right, not of the limitation, which 
determines what standard governs the choice." 

[34l Ifc ia manifest that the Constitution has 
set stringent limits to permissible legislation 
abridging the right of freedom of speech. The 
preamble solemnly proclaims that the framers 
of the Constitution have resolved that “liberty 
of thought and expression’' shall be secured to 
all the citizens of the Republic. In the scheme 
of the Constitution, freedom of speech and ex- 
pression has been designated as a “fundamental 
right.” The phrase is nob an empty one and 
so not lightly used. It reflects the belief of the 
framers of the Constitution that exercise of 
these rights lies at the foundation of free 
Government, and that without freedom of 
speech the appeal to reason which is the basis 
of democracy cannot be made. To adopt the 
language of Murphy J. in Thornhill v. State 
of Alabama, 310 tj. s. 88 : 

“The safeguarding of these rights to the ends that 
men may speak as they think on matters vital to 
them and that^falsehoods may be exposed through the 
processes of education and discussion is essential to 
free government. Those who won our independence 
had confidence in the power of free and fearless rea- 
soning and communication of ideas to discover and 
spread political and economic truth. Noxious doctrines 
in those fields may be refuted and their evil averted 
by the courageous exercise of the right of free discus- 
sion. Abridgment of freedom of speech and of the 
press, however, impairs those opportunities for public 
education that are essential to elective exercise of 
the power of correcting error through the processes of 
popular government.” 

[ 35 ] Upon all these grounds I hold that 
S. 4 ( 1 ) (a) of the Press Act is unconstitutional 
and void and the order of the State Govern- 
ment dated 8-9-1949 made against the peti- 
fcioner ebould be set aside. 

K,8, - Application allowed. 
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FULL BENCH 

Shearer, Sarjoo Prasad it Eai JJ. 

Tobacco Manufacturers (India) Ltd. — 
Petnr, v. The State. 

Supremo Court Appeal No. 37 of 1950, D/- 
21-12-1950. ^ 

(a) Civil P. C. (1908), Ss. 109, 110 — “Dec ree or 
final order” — Letters Patent (Patna), Cl. 31 — 
Sales Tax — Bihar Sales Tax Act (VI [6] of 1944). 
S. 21 (5). 

(Per Harjoo Prasad and JJ.) — A decision 
given by the H. Ct. under'S. 21 (5), Bibar Sales Tax 
Act is neither a decree nor a final order coming under 
S, 109 or S 110. There is no right of appeal under 
Cl. 31, Letters Patent also. [Para 23] 

Anno. C. P. 0., S. 109, N. 3, 4, L. P. (Cal.), 
Cl. 39. N. 3. 

'i'(b) Constitution of India, Art. 133 — “Judg- 
ment”— Meaning of — Civil P. C. (1908), Ss. 109, 
110 — Letters Patent (Patna), Cl. 31 — Sales Tax 
—Bihar Sales Tax Act (VI [6] of 1944), S. 21. 

(Per Sarjoo Prasad and Eai JJ\ Shearer J, 
Contra) — The use of the. term ‘judgment’ or ‘final 
judgment’ in the eye of law does not bear any difler- 
eut significance, & the use of the word ‘final’ as 
qualifying ‘judgment’ is merely ex cautela. It is in 
this orthodox & juristic sense that the term ‘judg- 
ment’ appears to have been used. The term ‘judgment’ 
in Art. 133 has been used in the same sense as it was 
used in S. 205, Government of India Act, 1935 & the 
dropping of the word ‘final’ before the word ‘judg- 
ment’ did not make any diiierence whatsoever. Any 
judgment which the H. Ct, pronounees under S. 21 
(5), Bihar Sales Tax Act in regard to the questions of 
law referred to it by the Revenue authorities is not a 
judgment in the technical sense of the term but 
merely a sort of opinion or advice. The fact that 
under S. 21 (3), Bihar Sales Tax Act, the H. Ct. calls 
for a reference from the Revenue-authorities does not 
lend any additionah finality to the judgment which 
the H, Ct. comes to pronounce on the hearing of the 
reference. [Paras 30, 32, 38, 45] 

Anno. C. P. C., S. 109, N. 2, 3, 4, L. P. (Cal.), 
Cl, 39, N. 3, 

(c) Constitution of India, Art. 133 — “Civil 
proceeding” : F. C. App. No. 71 of 1943, OvEBD. 

(Per Sarjoo Prasad and Rai JJ.; Shearer J. Contra) 
— The decision given by the II. Ct, under S. 21 (5), 
Bihar Sales Tax Act does not arise out of a ‘civil 
proceeding’ : F. 0. App. No. 71 of 1948, OVERD. 

[Para 48] 

(d) Civil P. C. (1908), S. 98 — Reference under 
S. 21 (3), Bihar Sales Tax Act (VI [6] of 1944) — 
Difference of opinion — Reference to third Judge 
— Letters Patent (Patna), Cl, 28 — Sales Tax^ 
Bihar Sales Tax Act (VI [6] of 1944), S. 21 (3). 

(Per Ruben J. in the Order of Reference) — Refer- 
ence to a third Judge of the H. Gt. on a difiereuco of 
opinion between two Judges in a reference under S, 21 
(3), Bihar Sales Tax Act (VI [6] of 1944) is not compe- 
tent either under S. 98, Civil P, C. or under Cl. 28, 
Letters Patent, it being a case of jurisdiction under a 
special statute. But there being no procedure provided 
by law in such a case, it is open to the Chief Justice 
of the H. G. to mould a convenient form of procedure 
& refer the case to the third Judge. [Para G] 

Anno. 0. P. 0., 3. 98, N. 3; Letters Patent (Gal.), 
C). 36, N. 3. 

(e) Constitution of India, Art. 133 (1) (c)— Certi- 
ficate of fitness — Difference of opinion on inter- 
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pretation of S. 5 (2) (a) (v), Bihar Sales Tax Act 
— Civil P. C. (1908), S. 109 — Sales Tax _ Bihar 
Sales Tax Act (VI I6] of 1944), Ss. 5 (2) (a) (v) 
and 21 {3J. 

{lieuboi (ind Dos JJ., in ihc Order of Hcferenee) 
— If Art, 133 can be applied to an opinion given by 
tbe H, C. on a reference under S. 21 (3), Bihar Sales 
Tax Act I [G) of 19-14), leave to appeal to the 
S. Ct. under Cl* (1) (c) should be given when three 
Judges of the If. Ct, have expressed differing views re- 
garding the interpretation of S. 5 (2) (a) (v) of the Act 
A the amount of Es. 2,93,15,000 is involved. [Para 20] 

Anno. C. P. G., S. 109, N. 10. 

P. li. Das cC' S. N, Bhattacharija — for Petnr,\ 
Govt. Pleader for Govt. Advocate tC Pajeshwari 
Prasad — for tJte State. 

Order of Kefebenoe. 

Reuben J . — This is an appin. for leave to 
appeal to the S. 0. from a decision of this Ct. 
on a reference under S. 21 (3), Bihar Sales Tax 
Act, 1914 (Bihar Act VI [G] of 1944), hereafter 
referred to as the taxing Act. 

[3] The period of assessment is 1-10-1944, to 
31-3-1940. The accepted gross turnover of the 
assessee company petnr. during this period is 
Bs. 3,41,98,000. Deduction is claimed under S. 5, 
sub s. { 2 ), cl. (a) (v) of the taxing Act in res- 
pect of a turnover of Bs. 2,93,15,000. Under this 
clause, the turnover of the assessee is exempted 
from liability to pay tax to the extent that it 
is derived from 

"sales of goods which are shown to the satisfaction of 
the Conir, to have been despatched by, or on behalf of, 
the dealer to an address outside Bihar.” 

The exemption is claimed in respect of goods 
dcsiriatched hy the assessee company to addres- 
ses outside Bihar in pursuance of an agreement 
between it it the Imperial Tobacco Company 
of India, Ltd. By this agreement, the assessee 
Company contracted to despatch the goods 
manufactured by it, on behalf of the Imperial 
Tobacco Company of India, Ltd. & in the 
name of that company, to destinations inside 
Bihar or out of Bihar according to the direc- 
tions of that company, which on its side, 
agreed to pay to the assessee company by way 
of remuneration the full cost of manufacture 
plus 25 per cent, of such cost. 

[ 3 ] The reference was first heard by my 
learned brother, Das it Sarjoo Prasad JJ. 
On a difference between them, it was referred 
to B. P, Sinha J., who while agreeing with 
Das J. & disagreeing with Sarjoo Prasad J, as to 
the correct interpretation of the relevant clause 
of the taxing Act, has on another line of 
reasoning arrived at the same conclusion as 
Sarjoo Prasad J. On the facts, all their Lord- 
ships are agreed that the transactions between 
the two companies amount to sales, & that the 
sales were completed & the property in the 
goods had passed to the . Imperial Tobacco 


Company of India, Ltd., before the despatch 
of the goods. Das J. considered that the taxing 
Act, in accordance with the accepted principle 
of construing such Acts, must be interpreted 
strictly in favour of the subject & therefore, the 
physical despatch of the goods by the assessee 
was despatch by him within the meaning of 
the relevant clause of the taxing Act. In the 
opinion of Sarjoo Prasad J., S. 6, sub-s. (2), 
cl. (a) (v) has no application where the sale is 
complete before the despatch of the goods, & 
the title is no longer in the vendor. B. P. 
Sinha J. pointed out that S. 5, sub-s. (2), cl. (a) 
(v) lays stress on the Comr. being satisfied as 
to the despatch being by the dealer or other- 
wise. He held that the H. 0. is bound to ac- 
cept the finding of the Oomr. that the. goods 
were physically despatched by the assessee but 
the despatch was made by him on behalf of 
the vendee; in other words, the despatch must 
be held to be despatch hy the vendee & there- 
fore, not entitled to exemption from sales tax. 

[4] A preliminary point has been raised as to 
whether the reference to B. P. Sinha J. was 
competent & whether there is a lawful decision 
of this Ct. disposing of the reference under 
s. 21, sub-s. (3) of the taxing Act, in respect of 
which decision leave to appeal can be asked 
for. The provision for a reference to a third 
Judge is contained in cl. 28, Letters Patent of 
this H. 0, & s, £8, Civil P. C. Clause 28 relates 
to a difference of opinion arising in the exer- 
cise of the H. G.'s “original or appellate juris- 
diction’'. Section 98 relates to a difference 
arising in appeal; imder sub.s. {3} this section 
is subject to the provisions in the Lettere 
Patent. In Birendra Kishor v. Secretary of 
State, 43 cal. 766 : (A.i.E. (8) 1921 oal. 262) for 
the purpose of deciding whether counsel should 
be instructed by Vakil or by Attorney, a re- 
ference made under a similar provision in S. 51, 
Income-tax Act, 1918 (vn [7] of 1918) was 
treated as relating to the civil appsUate juris- 
diction of the H. 0. This view was not accepted 
by Bankin & Pago JJ. in Emperor v. ProhlUit 
Chandra Barua, 51 Oal. 604 ; (A. I. R. (ll) 19W 
Cal. 668), which related to a difference of opin- 
ion in a similar reference under the Inooroe- 
tax Act, 1922 (xi [11] of 1922). Belying on Tata 
Iron (& Steel Go., Ltd. v. Chief E&oowao 
Authority, Bombay, 50 I. A. 212 : (A. I- B. (10) 
1923 p. c. 148), their Lordships held that this 
was a case of special jurisdiction to which ths 
Code of Civil Procedure is not applicable, esx 
opinion with which I respectfully agree. They 
held, however, that it was covered by d. S5i 
Letters Patent (corresponding to ol. 28,. Letters 
Patent of this. Ot.) & disposed of the refere^ 
accordingly. The attention of their Lordship®* 
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does not appear to have been drawn to tho 
words "hereby directed" in the opening seu- 
tenoQ of ol. 36.’ With respect, I would observe 
that the provisions in this clause relate to 
a difference of opinion arising in the exer- 
cise of a function which is directed by tho 
Ijetters Patent to be performed by the H. 0. in 
the exercise of its original or appellate jurisdic- 
tion, There is nothing in the Letters Patent 
providing for the exercise of the jurisdiction in 
question, it being a jurisdiction that is vested 
in the H. C. by a special statute. These ob- 
servations apply also to the present caso & 
cl. 28, Letters Patent of this Ct. 

[5] Recognition to the view which I have 
just expressed has been given by an amend- 
ment of the Income-tax Act, 1922, which was 
made in 1926. By this amendment, S. G6A was 
inserted providing, inter alia^ for the proce- 
dure to be followed in the event of a difter- 
ence of opinion between the Judges in the 
hearing of a reference under the Act. 

[6] In my opinion, neither cl. 28, Letters 
Patent nor S. 98, Civil P. 0,, has any applica- 
tion. There is no provision in the taxing Act 
similar to S. 66 A, Income-tax Act, 1922. This, 
however, creates no difficulty. There being no 
procedure provided by law, it was open to my 
Lord the Chief Justice to mould a convenient 
form of procedure, vide Smith v. Williams^ 
(1922) 1 K. B. 158: (91 Jj. J. K. B. 15G), which 
was followed in Maharajadhiraja of Dar^ 
hhanga v. Commissioner of Income-tax^ 9 
Pat. 240 at p. 277: (A. I. B. (17) 1930 Pat. 81 
S. B.), The preliminary objection, therefore, 
fails. 

[7] There is more substance in the further 
objection, also of a preliminary nature, that the 
appln. is not maintainable. In reply to the 
objection, it has been stressed by Mr. P. E. 
Daa that the appln. is under Art. 133, Const. 
Ind. which is wider in terras than the provi' 


this case is, therefore, a judgment A* since 
under Art. 133 it ia not necessary that the 
judgment in question must be final, Tata Iron 
d Steel Co. Lid. v. Chief Bevenue Authority, 
Bombay t (50 i. A. 212: A. i. R. (lO) 1923 P. o. 
148 supra which was decided under the 
earlier law, has no application. In my opinion, 
that decision does not proceed merely on the 
fact that the "judgment’’ sought to be appea- 
led against was not final. That case related to 
an appeal from a decision of the Bombay H. G. 
upon a case stated by the Chief Revenue Autho- 
rity under S. 51, Income, tax Act, 1918, the 
provisions of which were substantially the same 
as the provisions of the taxing Act. There, as 
here, it was provided that, on the hearing of 
the reference, the H. C. shall "decide” the 
question raised & shall deliver "judgment” 
thereon containing the grounds on which the 
decision is founded, & shall send the Revenue 
Authority a cojjy of this "judgment” under the 
seal of the Ct. & the signature of the Registrar, 
it the Revenue Authority shall dispose of the 
case accordingly. For an appeal to lie imder cl. 
36 (39?) (corresponding to cl. 31, Letters Patent 
of this Cb.) it was necessary that the decision 
of the H. C. should be either a "final judg- 
ment”, or "final decree”, or a "final order”. 
Their Lordships first considered whether it 
was a "final jadgment” & answered the 
question in the negative. They commenced 
with the definition of "final judgment” given 
by Lord Selborne in Ex parte Moore, 1885-14 
Q. B. D. 627, that nothing more is necessary 
than a proper litis contestatio & a final adju- 
dication between the parties to it on the merits 
— a definition applicable to the deeiaion before 
their Lordships. Apparently, however, they 
preferred the definition given by Lord Esher, 
(Lord Lindley &, Bowen L. J. concurring), in 
Onsloio v. Commissiojiers of Inland Revenue, 
(1890) 25 Q. B. D. 465 : (59 h. J. Q. B. 556). That 
ease concerned a decision of the Ct. of Exche- 




sion. for ''appeal to the P. 0. contained in the 
Letters Patent. It is pointed out that under 

cl. 31, Letters Patent an appeal lay from 
^‘any final jadgment, decree or order o! the High 
Oonrt at Patna made on appeal, and from any final 
judgment, decree or order made in the exercise of origi- 
nal jariedietion, etc.,” 

whueas, under Art. 133 an appeal lies from 
"any judgment, decree or final order in a civil 
proceeding of a High Court”. (The italics are 
mine). . Sub-seotion (5) of 3. 21 of the taxing 
Act provides that the H. C., on the hearing of 
-a reference, shall "decide” the question of law 
Tef$^r9dr& ahall deliver its "judgment”, which 
. send tok :, the of 'Revenue & 

liM of the case accordingly, 

tfo deeiaion of the H. C. in 


1.0 






-.i 

^ , J,,*'. ■ Sf 


quer on a reference under S. 19, Stamp Act, 
1870 (34 & 35 Viet, C. 7). Under that Act the Ct, 
was empowered to assess any duty it might de- 
cide to be chargeable on the instrument in 
question, and to order a refund if it found an 
excess charge to have been made; in the event 
of decision confirming the assessment, the costs 
of the Comrs. were payable by the opposite 
party. The Ct. decided in favour' of Comrs. & 
the question arose whether the decision of the 
Cb. was a "jadgment” or an "order” for tho 
purposes of appeal. Lord Esher came to the 
conclusion that it was not a "judgment,” ob- 
serving : 

**A 'judgment,* therefore, is a decision obtained in 
an aotion, & every other decision is an order.'* 


r sr:.' '.x: 
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Their Lordships of the Judicial Committee 
showed their acceptance of this definition by 
observing : 

“This decision clearly establishes that the decision 
& an order made by Ct. under S, 51 of the jurisdiction 
(sci) cannot be held to be a ‘final judgment* within the 
meaning of Cl. 39, Letters Patent, since there is noth- 
ing to show an intention in the year 1862 to use those 
words in a sense more extended than their legal 
sense.” 

They marked their acceptance of Lord Esher’s 
definition by adding : 

“It is evident from this case of Onslow v Commis- 
sioners of Inland Uevenuet 1890-25 Q. B. D. 465 : 
(59 L. J, Q. B. 556), that the use of the wprds ‘deter- 
mine’ <fc ‘decide,’ or the direction that money paid in 
excess is to be refunded or the awarding of costs 
against the unsuccessful party, are not things which 
distinguish a judgment from an order where questions 
are referred to the Cts. by case stated. 

The word ‘judgment' is indeed popularly used in many 
different senses, as when one says a certain man is a 
man of sound judgment, meaning that he is possessed 
of the intellectul faculty of deciding rightly on facts 
or circumstances, or where even in legal matters the 
expression of the opinion formed in a case by a judge 
who dissents from his colleagues is commonly called 
his judgment, though it can have no effect whatever 
on the determination of the suit or action in which it 
is delivered,” 

[s] It is true that their Lordships concluded 
by deciding that the decision was not a “final 
judgment, but this was because they. were 
considering whether the decision was covered 
by cl. 36, Letters Patent, & that clause speaks 
of a “final judgment.” 

[9] My view of what their Lordships found 
is supported by their discussion of the provi- 
sion in s. 51. Income-tax Act, that the H. G. 

• shall decide” & shall “deliver judgment” Ac., 

afc^ the end of which discussion they remark: 

It^ would appear clear to their Lordships that the 
word ‘judgment’ is not here used in its strict legal & 
proper sense. 

It is not an executive document directing some- 
thing to be done or not to be done, but is merely the 
expression of the opinions of the majority of the 
judges who heard the case, together with a statement 
of the grounds upon which those opinions are based. 
It amounts only to a ruling that a certain deduction 
claimed by a tax payer to be allowed from the sum 
for which he has been already assessed to income-tax 
is not permissible.” 

If the decision is only an expression of opinion 
it cannot be a judgment. 

[10] In the course of considering whether the 
decision of the H. 0. was a “final order” their 
Lordships referred to In re Knight and the 
Tabernacle Permanent Building Society , ( 1892 ) 

2 Q. B. 613 : (62 L. J. Q. B. 33) and Peter John- 
son V, Glassgow GorporatioUt 1912 s. c, 300 & 
^inted out that in spite of the use of terms 
“decision” & “determination” the function of 
the Ct. may be merely advisory, even though 
the opinion of the Gfc. be binding on the func- 
tionary who states the case for decision & 


they ended up with a relevant citation from 
the judgment of Lord Esher in the former 
case : 

‘ ‘ Tn the case of Ex parte County Council of Kent 
1891-1 Q, B, 725, where a statute provided that a 
case might be stated for the decision of the Ct. it was 
held that though the language might prima facie 
import that there has to he the equivalent of a judg- 
ment or order, yet when the context was looked atit 
appeared that the jurisdiction of the Ct. appealed 
to was only consultative, & that there was nothing 
which amounted to a judgment or order.” 

[11] Again, because of the terms of cl. 36/ 
Letters Patent, their Lordships concluded that 
the decision of the H, 0. was not “final order” 
hut it appears from their judgment that in their 
opinion the decision was neither a “judgment” 
nor an order”. To exclude the application of 
Art. 133, however, it is sufiBcient that the deci- 
sion is not a “final order”. 

[12] The words which their Lordships were 
interpreting were “final judgment, decree or or- 
der” occurring in the Letters Patent of the H. 0. 
We are concerned here with the same words 
in the same juxtaposition: “judgment, decree 
or final order”, & I would interpret them simi- 
larly. The “judgment” & the “decree” are no 
longer required to be “final” but that does not 
indicate that they are to be otherwise different 
in kind from the “judgment” & the “decree” 
contemplated by the previous law. I am 
strengthened in my opinion by Art, 136, Const. 
Ind, providing for special leave to appeal from 

any judgment, decree, determination, sentence 
or order”. The opinion expressed by the-H. Cs. 
on a reference of the kind with which we are 
concerned would appear to be a “determina- 
tion” within the meaning of this clause. 

[13] On the view I have taken, Art. 133 has no 
application & it is not necessary to consider whe- 
ther the proceeding in which that decision was 
given was a “civil proceeding” within the mean- 
ing of Art. 133. It has been suggested that this 
term has been used in contradistinction to the 
term “criminal proceeding” in Art. 134 which 
is not criminal. But Art. 132 of the Constitu- 
tion seems to contemplate that the H. 0. may 
exercise jurisdiction in “other proceedings” 
besides “civil proceedings” & “criminal pro- 
ceedings,” & the special jurisdiction of the 
H. 0. under the taxing Act may be one instance 
of such “other proceedings.” In this respect 
Art. 133 would not appear to be as wide as 
cl. 31, Letters Patent, which provides for appeals 
in regard to matters “not being of criminal 
jurisdiction,” 

[14] Our attention has been drawn to, the 
order of Agarwala C, J.&Nageshwar Prasad J* 
dated 9-8-1940, in granting leave to appeal in 
F. c. A. No. 71 of 1948. That was a case of an^ 
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appeal against; an order of this Ct. refusing to 
call upon the Board of Bevenue to state a case 


nnder the Bihar Sales Tax Act, 1944. Then- 
Lordships granted leave under cl. 31, Letters 
Patent, following a decision of a Full Bench of 
the Lahore H, 0 ., the appeal in which case 
was dismissed on the merits by the Judicial 
Committee without deciding the “serious’* ques- 
tion whether cl 29, Letters Patent of the 
Lahore H. 0. (corresponding to cl 3i, Letters 
Patenfeof this H.0.)had any application. Feroze 
Shah V. The Commissioner of Income iax, 12 
Lah. 166 : (a, I. R. (18) 1931 Lab. 138 P. B.), 
Feroze Shah v. Com7mssioner of Xncome^axt 
Punjab, 14 Lah. 689; (A.I.B. (20) 1933 P. C. 198). 
There is a considerable difference between an 
order refusing to call for a reference k a deci- 
sion on a reference made, & the case of Tata 
Iron d Steel Go., Ltd. v. Chief Bevenue 
Authority, Bombay, 50 i. A. 2i2: (a. r. R. (lO) 
1923 p. c. 148) is an authority that cl. 31, 
Letters Patent has .no application to the latter. 
The decision in F. c. A. no. 71 of 1948 is clearly 
distinguishable & Mr. P. E. Das has not pressed 
this appln. as one under the Letters Patent. 

[15] In view of the opinion I have expressed, 
it is unnecessary to consider the final conten- 
tion of the learned Advocate General that, on 
the merits, the petn. should be dismissed. Prima 
facie, a certificate would appear to be justified 
where three Honourable Judges of this Ct. have 
expressed differing views & such a larger sum 
of money is involved. 

El6l Das — I regret I am unable to agree 
with my learned brother as to the effect of the 
decision of their Lordships of the Judicial Com- 
mittee in Tata Iron d SUel Co., Ltd. v. Chief 
Bevenue Authority, Bombay, 60 i.A. 212; (A. i. E. 
(lO) 1923 p. c. 148). No doubt, there are obser- 
vations in the said judgment, with particular 
reference to an English decision relating to the 
Stamp Act, 1870 (34 & 35 vict. c, 7), which seem 
to show that a judgment is a decision obtained 
in an action, & every other decision is an order. 
But the decision itself was on the question 
whether the judgment delivered by the "H. 0, 
on 28-2-1921, on a reference by case stated 
under S. 51, Income-tax Act, 1918, was a final 
judgment within the meaning of cl. 39, Letters 
Patent of the Bombay H. G., corresponding to 
ol. 81, Letters Patent of the Patna H. 0. Lord 
Atkixison, who delivered the judgment of their 
Lordships/ thus propounded the question for 
‘decisidn of their Lordships : 

^*Xa^ order, therefore, that the appeal in this case 
tpjj^i^opinpetont, the decision k order 
$^.51:1 Ihoome-tax Act, must come 
^tluvon'S^, It maet be either a final 

4 final deltee or a fin^ order.'’ 
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His Lordship then referred to Ex parte Moore, 
(l886) 14 Q, B. D, 627 at p. 632, where Lord 
Selborne laid down that to constitute an order 
a final ' judgment, nothing more is necassary 
than that there should be a proper litis con- 
testatio & a final adjudication between the 
parties to it on the merits. His Lordship then 
referred to Onsloxo v. Go^nmissioner of In- 
land Bevenue, (1890) 25 Q. B. d. 465 : (59 L. .7. 
Q. B. '556), which was a case under the Stamp 
Act, 1870. After referring to the observations 
of Cotton L. J., in Ex parte Chinery, (1884) 
12 Q. B, D. 342 at p. 945 : (53 L. J. ch. 6S2) with 
which Bowen & Kay L. JJ,, concurred, his 
Lordship quoted Lord Esher as saying that a 
judgment is a decision obtained in an action, ^ 
every other decision is an order. But the deci- 
sion which their Lordships of the Judicial 
Committee gave was thus expressed : 

“This decision clearly establishes that the decision 
& an order made by the Ct. under S. 51 of the juris- 
diction (sic) cannot be held to be a ‘final judgment’ 
within the meaning of 01, 39, Letters Patent, since 
there is nothing to show an intention in the year 1362' 
to use those words in a sense more extended than 
their legal sense.” 

The words “final judgment” were put in quota- 
tion marks. Having decided that the decision 
was not a final judgment within the meaning 
of cl 39, Letters Patent, their Lordships went, 
on to consider whether it was a final order 
within the meaning of that clause. The final 

decision of their Lordships was thus expressed : 

“It would appear to their Lordships that having 
regard to the authorities cited, & for the reasons 
already stated, the decision, judgment or order made' 
by the Ct, under S. 51, Income-tax Act in this case, 
was merely advisory, & not in the proper & legal sense 
of the term final, & thus.so far as these considerations 
are concerned that the appeal is incompetent.” 

It is significant to note the use of the word 
‘judgment’ in respect of the decision or order 
of the Ct. under S. 51, Income-tax Act. I tliink 
that it would be wrong to take the P. C. deci- 
sion in a more extended sense than what their 
Lordships in express terms, stated the decision 
to be. The observations in Onslow v. The 
Commissioner of Inlaitd Bevenue, (1890) 25* 
Q. B. D, 465 : (59 L. J. Q. B, 556) which dealt 
with a different statute, were referred to in 
order to fortify the decision of their Lordships- 
that the order of the H. C, was merely advi- 
sory & not in the proper & legal sense of the- 
term ‘final’ It is to be observed that the sta- 
tute under which the decision of the H. 0. was 
given in this case itself speaks of the decision 
as a ‘judgment.’ In Onslow v. The Commis- 
sioner of Inland Bevenue, (i890) 25 Q, B, d. 
465 : (59 L. J. Q. B. 556), the question whether 
the order of the Comrs, was a judgment arose,, 
not because the Stamp Act of 1870 used the* 
word ‘judgment’ in connection with the order' 


34 Patna 


Tobacco Manufacturees (India) v. The State (FB) 


of the Comrs., but because of R. 15 of 0. 58 of 
tl]6 Rules of the Supreme Court, 1883. 

[17] Article 133, Const, Ind. uses the word 
'final’ before the word ‘order’ only, & does not 
use the adjective ‘final’ in connection with 
‘judgment’ it ‘decree.’ The word ‘judgment’ did 
not occur in s. 109 or s. 110, Civil P. C. The 
words used there were 

‘'any decree or final order passed on appeal by a High 
Court or by any other Court of final appellate jarisdic- 
tion," “any decree or final order passed by a High 
Court in the exercise of original civil jurisdiction” and 
“any decree or order when the case is certified to be a 
fit one for appeal to His ilajesty in Council.” 

In cl. 31, Letters Patent of the Patna H. C. 
the expression used is 

“any final judgment, decree or order of the High Court 
of Judicature at Patna made on appeal, and any final 
judgment, decree or order made in the exercise of 
original jurisdiction by the Judges of the said High 
Court, etc.” 

In my opinion, the scope of Art, 133 of the 
Constitution is wider than the scope of Ss. 109 
ct 110, Civil P. G., (fc cl. 31, Letters Patent; be- 
cause it must he taken that the Constituent 
Assembly which made the Constitution, were 
«aware of tlie previous state of the law, & advis- 
edly dropped the word ‘final’ before the word 
‘judgment.’ 

[13] There is, however, a still further ques- 
tion which arises in this connection, (fe that 
question is if the judgment of the H. C. in a 
sales-tax matter is a judgment in a civil 
ceeding (I have underlined (here italicised) the 
important words). It has been contended before 
us that the expression “civil proceeding” has 
been used in Art. 133 in contra-distinction to 
the expression “criminal proceeding” used in 
Art. 134. Our attention has not been drawn to 
any direct decision on this question. After we 
had heard arguments in this case, I find that 
there are certain general observations in a judg- 
ment of the S. G. which have some bearing on 
the question. The decision is reported in the 
•September issue of the All India Reporter, 
Pritam Singh v. The State, A, i, R. (37) 1950 
s. c. 1G9 : (51 cr. L. 1270), Their Lordships 
were dealing with the ca,se of an appeal by one 
Pritam Singh against the decision of the H. C. 
of Punjab at Simla, upholding his conviction 
on the charge of murder of one Buta Singh. 
His Lordship Fazl AU J., who delivered the 
judgment of the Cfc. referred to the relevant 
articles of the Constitution dealing with the 
appellate jurisdiction of the S. 0. in the follow- 
ing words : 

Th6 Tolsvant articiss of the Constltation dealing 
with the appellate juriadtetion of the S. Ofc. are Arts. 
192 to 136. Article 132 applies both to civil & ariminal 
cases <fe under it an appeal shall lie to the S. Ct. from 
any jadgment, decree or final order of a H. Ofc. whether 
in a civil, criminal or other proceeding, if the H. Ot. 


■ A. B« 

certifies that the case involves a substantial question 
of law as to the interpretation of the Gonstitution. 
Article 133 deals with the appellate jurisdietion of this 
Gt. in Civil matters only, & it has been drafted on the 
lines of Ss. 109 & 110, Civil P, 0., 1908. Article 184 
constitutes the S. Gt. as a Gt. of criminal appead in a 
limited class of cases 'only, & clearly implies that no 
appeal lies to it as a matter of course or right except 
in cases specified therein. Article 135 merely provi^ 
that the S. Ct. shall have jurisdiction & powers with 
respect to any matter to which the provisions of 
Art. 133 or Art. 134 do not apply, if the jarisdiction & 
powers in relation to that matter were exercisable by 
the F. G. immediately before the commencement of 
the Gonstitution under any existing law,” 

It is to be observed that Art. p5 of the Consti- 
tution has reference to the Abolition of the 
Privy Council Jurisdiction Act, 1949, whioh 
came into force on 10-10-1949, & under which 
all the powers that were possessed by the Judi- 
cial Committee of the P. C. in regard to cases 
or matters arising in India became exercisable 
by the F. C. of India, whether those powers 
were exercisable by reason of statutory autho- 
rity or under the prerogative of the Ring. 

[19] His Lordship then quoted Art. 136 & 

summarised the position thus : 

“The points to be noted nn regard^ to this aitiole 
are firstly, that it is very general & is not confined 
merely to criminal cases, as is evident from the words 
'appeal from any judgment, decree, sentence or order* 
which occur therein & which obviously cover a wide 
I'ange of matters; secondly, that the words used in this 
article are ‘in any cause or matter’, while those useo 
in Arts. 132 to 134 are ‘civil, criminal or other pro- 
ceeding’, & thirdly, that while in Arts. 132 to 134 re- 
ference is made to appeals from the H. Cs. under tlM 
article, an appeal will lie from any Ot. or tribunal in 
the territory of India.” 

His Lordship then stated that by authority of 
Art. 136 the S. C. can grant special leave in 
civil eases, in criminal cases, in income-tax 
cases, in oases which come up before different 
kinds of tribunals & in a variety of other 
cases. It is worthy of note that income-tax 
cases are referred to separately from civil casM. 
The same point has been referred to again m 
the Bharat Bank Ltd,, Delhi v. Employees of 
the Bharat Bank, A. i. R. (37) 1950 s. 0. IM ■ 
(1950 S. c. R. 459). I must say that the question 
whether income-tax cases, or for that nwtter, 
sales tax cases, are civil proceedings within the 
meaning of Art. 133 of the Oonstitution, did n^ 
specifically arise for decision in. Pritam Siftyh s 
case, A. I. R. (37) 1950 S. C. 169 : (51 Ot. Ii. J- 
1270); but the observations made therein seem 
to imply that income-tax cases or sales tax 
cases are not civil proceedings within the mean- 
ing of Art. 133, Const. Ind, In P. 0, App. Ho*'^J 
of 1948 leave was granted by a Division Bench - 
of this Ct. in a Bihar Sales Tm: case on tto 
assumption that the proceeding was a ewu 
proceeding. The matter, therefore, reqinres 
consideration by a larger Bench. n. 


1981 Tobacco Manufaotorebs (India) v. Thb State (FB) (Sarjoo Prasad J.) Patna 36 


C80] By the Com't — We are agreed that, if 
lArt. 168( Const, lad. applies, leave to appeal 
iBliould be granted under cl, (i) sub-cl. (o) of 
ithat Article. But, for the reasons which we 
’have given above, we ate not agreed whether 
the order of this Ct. against which the right of 
appeal is claimed, is or is not a judgment 
within the meaning of Art. 133. The further 
•question if it was a civil proceeding within the 
meaning of that Article also requires considera- 
tion by a larger Bench in view of the Division 
Bench decision in F. c, App. No. 71 of 1948, re- 
garding the correctness of which we entertain 
some doubt. In the circumstances, we submit 
the case to his Lordship the Chief Justice with 
the suggestion that it may be referred to a 
iarger Bench for disposal. 

Opinion of the Full Bench 

[21] Sarjoo Prasad J. ^ This is an appln. 
for leave to appeal to the S. G. from a decision 
of this Ot, arising out of a reference under 
s. 21 (3), Bihar Sales Tax Act, 1941 (Bihar Act 
VI [6] of 1944). 

[22] The matter was at first placed for hear- 
ing before Reuben & Das JJ. Their Lordships 
were agreed that if Art. 133, Const. Ind. applied 
leave to appeal should be granted under cl. (ll 
^ub-cl. (c) of that Article. There was, however, 
a< difference of opinion between them as to 
whether the order of this Court from which 
the right of appeal was claimed is or is not a 
“judgment” within the meaniog of Art. 13 . 3 . 
The further question which arose for considera- 
tion by them was whether the decision in 
question related to or was a decision in a “civil 
proceeding’ under the said Article. On this 
point, they doubted the correctness of the deci- 
■sion of this Ct. in F. C. App. No. 71 of 194S in 
which leave was granted by a Division Bench 
in a Bihar Sales Tax Act case on the assump- 
tion that the proceeding was a civil proceeding. 
Beuben J. was of the view that the decision of 
this Ct. against which the present appln. is 
directed was not a decision in a “civil proceed- 
ing' as contemplated by Art. 133 of the Consti- 
tution Act. Das J. was inclined to the same 
view; but as both of their Lordships entertained 
doubt about the correctness of the aforesaid 
order inF. c. App. No. 71 of 1948 granting leave 
to appeal, they suggested that the matter should 
be referred lor disposal to a larger Bench. Ac- 
cordingly the matter has been placed before us. 

Ess] Hr, P. B, Bas appearing on behalf of the 
appct. has conceded that the appln. lor leave 
to appeal in the present case does not lall under 
9 Et 109 & 110 | Civdl p. 0 ., because the decision 
^^aeetio&jB i|eitl^ a decree nor a final order 

qI the said provisions. He 


also concedes that he has tio right of appeal 
under the Letters Patent of this Ot. Ho, how- 
ever, contends & very strongly contends that 
he is entitled to appeal under Art. 133, Consti- 
tution Act, it leave to appeal should, therefore, 
be granted to him. 

[ 24 ] Article 133, Const. Ind. provides that 
*‘an appeal shall lie to the Supreme Ooort from, any 
judgment, decree or final order in a civil proceeding 
of a High Court in the territory of India if the High 
Court certifies (c) that the case is a fit one for appeal 
to the Supreme Court.” 

(I have omitted the irrelevant portions of the 
Article). It would, therefore, appear from the 
above that the two essential requisites of the 
Article in question are (l) that the appeal 
should be from any fudgme7it, decree or final 
order & (2) that the said judgment, decree or 
final order must have been passed in a civil 
proceeding r It is, therefore, to be determined 
whether these two requisites of the Article 
have been satisfied before the appct, can be held 
entitled to a right of appeal to the S. C. As I 
have stated above, Beuben J. was definitely of 
the view that the decision of this Ct. from 
which the appeal is sought to be preferred does 
not fulfil either of these requiremonts. Das J. 
on the contrary, was of the view that it was a 
judgment k fulfils the first requirement but is 
doubtful in regard to the second requirement. 
His own view seems to be that it did not relate 
to a ‘civil proceeding’ though he felt some 
difficulty on account of the order of a Division 
Bench of this Cfc. passed in P. c. App. No, 71 of 
1948 following a F. B. decision of the Lahore 
H. C. in Feroze Shah v. Commissioner of 
Income-tax, 12 Lab. 166 :(a. I. B. (l8) 1931 Lah. 
138 P. B.). The net result is that both the 
learned Judges were of the opinion that the 
essential conditions of Art. 133 were not ful- 
filled. The co-existence of the two requisites 
being essential as enjoined by Art. 133, the 
appln. for leave to appeal should have been 
dismissed by their Lordships. The reference 
to this Bench, however, appears to have been 
necessitated merely because of the Division 
Bench order in F. c. App. No. 71 of 1948. 
Mr. P. B. Das for the appeh did not seriously 
press for our consideration the correctness of 
that order. He conceded that the said order 
had been passed at a time when the Constitu- 
tion Act was not in force k he could not rely 
upon it in support of his present appln. for 
leave. My learned brother Beuben J. also 
observes that 

**the decision in F. 0. App. No. 71 of 1948 is clearly 
diatinguisLable k Mr. F. B. Das has not pressed hie 
appln. as one under the Letters Patent.’* 

There was, therefore, no further point to be 
considered. It is necessary to mention in this 
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context that the S. C. has since decided the 
appeal in which leave had been granted by this 
Ct. in F. c. App. NO. 71 of 1948. I will have 
occasion to refer to this case at a later stage, 
but it may be sufiBcient to point out that the 
S. C. approved of the decision of this Ct. in 
Sri HariJiar Gir V. Commissioner of Income- 
tax, B. (£ 0 ., A. I. R. (28) 1941 Pat. 225 : (20 
Pat. 561 s.B.) which refused to accept the view 
taken by the F. B. of the Lahore H. C. 

[25] Mr. P. E. Das for the appct., however, 
argues that it should be' held in disagreement 
with Reuben J. & in agreement with Das J. 
that the decision of this Ct. from which the 
appeal is sought to be preferred is a judgment, 
& it should also be held in disagreement with 
both the learned Judges that the decision in 
question did arise out of a civil •proceeding. 
As elaborate arguments have been advanced at 
the Bar, I will deal with both these arguments 
separately. I may, however, say at once that I 
feel no hesitation in agreeing with my learned 
brother Reuben J, as to his decision on both 
the points canvassed before us. In doing so, I 
find that whatever doubts I may have had in 
the beginning have been more than dispelled & 
dissipated not only by the decision of th^ Judi- 
cial Committee in Tata Iron and Steel Co. v. 
Chief Bevenue Authority, Bombay, 60 I. A. 
fll2 .* (a. I, R. (lO) 1923 P. c. 148) On which 
Reuben J. relies, but also, as I shall presently 
show by a number of other authoritative pro- 
nouncements in all of which the same meaning 
of the term “judgment” has been consistently 
adopted. In order, however, to appreciate the 
legal aspect of the matter, it would be just as 
well to refer bi;iefly to some of the salient facts 
giving rise to this appln. for leave. 

[26] At the instance of the appct, who is also 
the assesses, this Ct. called upon the Board of 
Revenue to state a case in regard to certain 
points formulated by this Gt. This was done 
under authority of S. 21 (3), Bihar Sales Tax 
Act, 1944 (Bihar Act vi [6] of 1944), the relevant 
taxing statute. The Board of Revenue accord- 
ingly made a reference to this Ct, on those 
points of law affecting the assessment of the 
appct. during the period running from 1-10-1944 
to 31-3-1946. The accepted gross turnover of the 
assessee during this period was Rs. 3,41,98,000. 
The petnr. claimed deduction under s. 5, sub- 
B. ( 2 ), cl. (a) (v) of the taxing Act in respect 
of a turnover of Es, 2,93,15,000: This clause 
provides that the assessee is exempted from 

liability to pay sales tax on turnover derived 
from 

"the sales of goods which are shown to the satisfac- 
tion of the Oomr. to have been despatched by, or on 
behalf of, the dealer to an address outside Bihar." 


The exemption was claimed in respect of goods- 
despatched by the assessee Company to an. 
address outside Bihar though the sale itself had» 
been completed in this province. 

[27] This reference under s. 21 (3) of the taxing 
statute was first heard by my learned brother 
Das J. & myself, & as there was a difference of 
opinion between us in regard to this deduction 
claimed by the assessee, it was referred to my 
learned brother B. P. Sinha J. who by another 
line of reasoning arrived at the same conclusion 
as myself. On the facts we were all agreed that 
the transactions amounted to sales, & that the 
sales were completed & the property in the 
goods had passed to the vendee before the des- 
patch of the goods outside the province. Bas J. 
considered that the physical despatch of the 
goods by the assessee was all that was con- 
templated by the relevant clause of the taxing 
Act, &, therefore, the assessee was entitled to 
the deduction; whereas my own view was that 
the sale having been completed in this province 
before the despatch of the goods, & the title 
being no longer in the vendor, the exemption 
clause could not operate to the benefit of the 
assesee inasmuch as the taxing statute operated 
on all sales of goods in the Province. In my 
opinion, the exemption clause applied only with 
reference to sales of goods which were des- 
patched by the dealer to an address outside 
the province, & in which the dealer retained a 
title in the goods before he despatched them. 
B. P. Sinha J. held that the clause laid stress 
on the comr. being satisfied as to despatch 
being by the dealer or otherwise, & the H. 0. 
was bound to accept the finding of the Oonir. 
on the point that the despatch was on behalf 
of the vendee. Thus the ultimate effect of these 
decisions was that all the points on which the 
Board of Revenue had been called upon to 
state a case under s. 21 (3) of the Act were an^ 
wered against the petnr. It is against 
decision of the Ot. that the petnr. has presented 
the above appln. for leave to appeal to the 
S. 0. 

[28] Mr. P. E. Das argues that the decision 
given by this Ct. under S. 21 (6) of the taxing^ 
statute is a judgment inasmuch as that sub- 
section itself provides that the H. 0. on the 
hearing of a reference “shall decide the qu^- 
tion of law” referred to & “shall deliver it J 
judgment” which it shall send to the Board or 
Revenue “& the Board shall dispose of the Mso 
accordingly.” Mr. Das, therefore, urges that 
this decision of the Court being a ‘judgment ^ 
provided by s. 21 (6) of the taxing statute, it 
must be held to be appealable under Art. 
Constitution Act which does not speak of any 
final judgment but of “any judgment, deerw 
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■or final order. Here he contrasts the langu> 
age of cl. 81, Letters Patent, which speaks of 
"any final judgment, decree or order of the 
High Court.*' According to the learned counsel, 
a judgment in order to be appealable need not 
be a *final judgment,' & even if it is of an in- 
terlocutory character, it would still be appeala- 
ble as the right of appeal appears to have been 
enlarged under Art. 133, Constitution Act, by 
■dropping the word ‘final’ before ‘judgment.’ 
He also points out that the word 'final* has 
been used in that article with reference to an 
“order' but not with reference to a ‘judgment,’ 
Ae from this he submits that it was never in- 
tended that the judgment from which the 
petnr. has a right of appeal must necessarily 
he in the nature of a final judgment. 


[291 In order to understand the import of 
the term ‘judgment’ Reuben J. relied upon a 
decision of the P. .0. in Tata Iron & Steel 


Company Chief Revenue Authority, Bombay, 
(50 I. A. 212; A.I.B. (lO) 1923 P. C. 148) isupra). 
The decision, in consonance with old Ruglish 
precedents, adopts the meaning of the term 
‘judgment’ which in legal phraseology has been 
all along attributed to it. I do not propose 
to encumber my discussion of the subject with 
long quotations from the aforesaid decision 
specially when the case has been succinctly 
analysed by my learned brother Reuben J, 
But I cannot help referring to a passage from 
the judgment of Lord Esher which the P. G. 
has quoted with approval and which has been 
so often quoted in Indian decisions. The passage 
runs as follows : 

‘*ln the saine ease Bowen L. J. sajs there is an 
inherent distinction between judgments and orders, & 
that the words 'final judgment' have a professional 
meaning, by which expression I think he meant to 
say, as Cotton L, J. had previously said, that a ‘judg- 
ment' is a decision obtained in an action; and if that 
was his meaning, lx)th these learned Lords Justices 
gave judgment to the same effect, and Fry L. J. 
agreed with him. A ‘judgment’, therefore, is a deci- 
sion obtained in an action, and every other decision is 

an order. That is, in my opinion, a proper 

distinction ” 


following the above distinction the Privy 

Council held : 

“This decision clearly establishes that the decision 
and an order made by the Court under S. 51 of the 
juiisdiotion cannot be held to be a ‘final judg- 
ment' within the meaning of Cl. 39, Letters Patent, 
eince there is nothing to show an intention in the 
year 1863 to use those words in a sense more extended 
legal sense.” 



[80] X may- obaerve in the context that ol. 39, 
Patent under consideration by the 
rP.ijP;^eoriedponds‘ to cl. 8i, Letters Patent of 

Their ^Lordships further pointed 


confusing the meaning of 


11' jpagmont in a popular or loose 


sense with the ‘professionar or legal sense of 

the term. I will quote their own words : 

“The Word ‘judgment’ is indeed popularly used in 
many different senses, as when one says a certain 
man is a man of sound judgment, meaning that he 
is possessed of the intellectual faculty of deciding 
rightly on fact or circumstances, or where even in 
legal matters the expression of the opinion formed in 
a case by a judge who dissents from his colleagues is 
commonly called his judgment, though it can have no 
effect whatever on the determination of the suit or 
action in which it is delivered.” 

Therefor©, the us© of the term ‘judgment’ or 
‘final judgment' in the eye of law does not 
bear any different significance, and the use of 
the word ‘final’ as qualifying 'judgment' is 
merely ex cautela. It is in this orthodox and 
juristic sense that the term ‘judgment’ appears 
to have been used in Ss. 205 & 206, Govern- 
ment of India Act, 1935 or for the matter of 
that in Arts. 132, 133 and 134 of the present 
Constitution of India. 

[31] Mr, P. R. Das, however, seeks to dis- 
tinguish the above decision of the P, C. in 
Tata Iron (& Steel Go. (50 I. A. 212 : A. I. R. 
(lO) 1923 P. c. 14S) (supra) in two ways. He 
contends in the first place that the decision is 
based upon the language of cl. 39, Letters 
Patent, which used the expression ‘final judg- 
ment’, If I may say so, this was the main 
point of distinction pressed by Mr. Das which 
found favour with the other learned Judge. 
The other point of distinction was sought to 
be evolved by the learned counsel out of a sug- 
gestion which fell from One of us in course of 
his reply to the arguments of the learned Govt. 
Pleader, The point is that under the Income- 
tax Act, 1918, there was no power in the H. 0. 
to call upon the taxing authorities to state a 
case & that, therefore, the H. C. in deciding 
the points of law referred to it by the revenue 
authorities acted merely in an advisory capa- 
city, It is for this reason that it was suggest- 
ed that the judgment pronounced by the H, C* 
was not a judgment in the real sense of the 
term & the observations of the Judicial Com- 
mittee should be confined only to that contest. 

[32] It is true that under the law of Income- 
tax in India as it now stands or for the mat- 
ter of that under S. 21 (s), Bihar Sales Tax 
Act, the H. C. is also empowered to call for a 
reference from the Revenue Authorities. This 
is what was done in the present case; but this 
factor to my mind does not improve the poai- 
tion & does not lend any additional finality to 
the judgment which the H. C. cornea to pro- 
nounce on the bearing of the reference. Whe. 
ther the Be venue authorities state a case to 
the H. C. on certain points of Uw arising out 
of their judgment or the H. 0, calls upon them 
to state a case on such points of law, in either 
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event the H. C. after the hearing of the case 
shall “deliver its judgment” & “shall send to 
the Board of Eevenue a copy of such judg- 
ment” “the Board shall dispose of the case 
accordingly.” The position was exactly the 
same under s. 51 , Income-tax Act, 1918 which 
came in for consideration by the P. C. If, 
therefore, the H. G, was then held to be acting 
in advisory capacity in delivering its judgment, 
the capacity of the H. C. is not altered when 
acting under S. 21 (o), Bihar Sales Tax Act, 
1944. That the aforesaid change in the law has 
not affected the function of the H. C. in deli- 
vering its ‘judgment’ on such references is 
clear from another decision of the Judicial Com- 
mittee in Pajendra l:^arayan Bhanj Deo v. 
Commissioner of Income-tax ^ B. cO 0., 21 
P. L. T. SG9 : (a. I. R. (27) 1940 P. C. 158). In 
that case the II. C. had called for a reference 
under s. G6 ( 3 ), Income-tax Act, from the Ee- 
venue-authority A- answered the points of law 
against the asseasee who obtained special leave 
to appeal from the judgment of the H. C. The 
Judicial Committee, while disposing of the ap- 
peal, observed : 

“The funotiou of the H. C. in eases referred to it 
under 8. GG of the Act is advisory only & is confined 
to considering A answering the actual question refer- 
red to it.” 

[ 33 ] This is exactly the function under S. 21 
(. 5 ), Sales Tax Act which says : “The High 
Court upon the hearing of any such case shall 
decide the question of laxo raised thereby . . 
(Italics are mine). 

[ 34 ] In my opinion, there is no substance at 
all in this ground of distinction. 

[ 35 ] The other point of distinction, namely, 
that the decision in Tata Iron and Steel Co., 
(50 I. A. 212 : A.I.E. ( 10 ) 1923 P, C. 148) (supra) 
being based only upon the language of ol. 39, 
Letters Patent, can have no application to a 
case where the right of appeal is claimed under 
Art. 133, Constitution Act, is equally without 
merit. True it is that the right of appeal in that 
case was claimed under cl. 39, Letters Patent 
where the expression ‘final judgment* occurs 
but the decision proceeds not so much upon 
the language of Cl. 39 as upon the language of 
S. 51, Income-tax Act, which uses the word 
'judgment* & which is very similar to S. 21 ( 5 ), 
Sales Tax Act, 

[36] The question which the Judicial Com- 
mittee posed for consideration was 

“what is the nature & oharacter of the acts which 
S. 51, Income-tax Act, authorizes Sc empowers the 
H. C. to do.” 

It then proceeds to analyse the various pro- 
visions of s. 61, Income-tax Act, which under 
sub-s. ( 3 ) provides 


*that on the hearing of the case the High Genet wlnyii 
‘decide’ the questions raised thereby, and shall 'deliver 
judgment’ thereon containing the grounds on whioh 
the decision is feunded and shall send to the Bevenne- 
authority a copy of this judgment under the seal of 
the Court and the signature of the Begistrar, and the 
Eevenne-authority shall dispose of the case accord'^ 
ingly 

In view of this provision the P. C. observed 
follows : 

“This last provision merely means that the Bevenne 
Officer in proceeding with the worh in the course of 
which he was engaged when the question referred 
arose, shall be guided by the decision given, & HhftH 
make his assessment accordingly — the ultimate resalt 
being that he assesses the taxpayer at an amount 
which in bis instructed opinion he Judges to be right 
, . . . The decision of the H. 0. does not in any way 
enforce the discharge of that liability. It would apnar 
clear to their Lordships that the word 'judgmenV is 
not here used in its strict legal & proper sense.” 

[ 37 ] At another place with reference to such 
a judgment the Judicial Committee says : 

“It amounts only to a ruling that a certain deduc- 
tion claimed by a taxpayer ' to bo allowed from the 
sum for which he has been already assessed to income- 
tax is not permissible.” 

and then the judgment finally concludes with 

these pertinent observations : 

“It would appear to their Lordships that having 
regard to the authorities cited, & for the reasons 
already stated, the decision, judgment or order made 
by the Ot. under S, 61, Income-tax Act in this case, 
was merely advisory, & not in the proper & legal 
sense of the term final, & thus so far as these ^ consi- 
derations are concerned that the appeal is incom- 
petent.” 

[38] These observations apply with equal, 
force to the language of S. 21 (6), Bihar Sales 
Tax Act, & it is perfectly clear from these 
observations that any judgment whioh the 
H. 0. pronounces in regard to the questions of 
law referred to it by the Eevenue-authorities 
is not a judgment in the technical sense of the 
term but merely a sort of opinion or advice; 
undoubtedly on those questions of reference 
the Revenue authorities are governed & they 
have to mould their order of assessment in the 
light of the advice so tendered by the H. 0. 

[ 39 ] It is significant to note that in the deci- 
sion in question the P. G. relied upon the 
observations of Lord Esher in the case of 
Onslow V. Commissioner of Inlcmd 

(1890) 25 Q, B, D. 465 : (59 L. J. Q. B. 656) whjeh 
arose under the Stamp Act, 1870 (34 & 35 vict. 
c, 7 ). Under s. 19 of the said Statute a person ^ 
dissatisfied with the order of the Oomrs. could 
appeal to the Ot. of Exchequer & require the 
Comrs. to state a case upon the points on 
which the opinion of the Ot. was required & 
the Oomrs. were bound to do so. On the hear- 
ing of the case the Ot. had the power to 
determine the questions submitted, & if the . 
instrument in question in the opinion ®f ^ 

Ot. was chargeable with any dutyi the 06. j 
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oonld assdaa that duty. If, on the otlier liand, 
tbd Ot* dooided that the Gomi\'s assessment is 
fiie^neoas, any excess of duty wliioh may have 
been paid thereunder or any penalty in ros- 
peot thereof oould bo ordered by the Cfc. to bo 
xeftinded to the applts. with costa incurred in 
relation to tlie appeal. Under r. 15 of the 
Supreme Oourt Buies, the question arose wlie- 
ther suoh an order of the Ot. of Exchequer was 
a judgment or an order, it I have already 
shown, it was held that tlie order in question 
was not a 'judgment,* it tlierefore, special leave 
had to be obtained in order to enable the party 
to appeal within tlie meaning of the rule. 
Sections 56 to S9, Indian Stamp Act (ii [ 2 ] of 
1899) also provide for such references to tlie 
H. 0. to be made by the Bevenue- authority it the 
language of s. 59 also shows that the H. C. 
upon the hearing of any such case shall decide 
the question raised thereby it shall deliver its 
'judgment* thereon containing the grounds on 
which such decision is founded; it the Ct. shall 
then send a copy of such judgment to the 
Bevenue authority by which the case was 
stated, & the said authority shall dispose of the 
case conformable to such a ‘judgment.’ Here 
also although the word ‘judgment’ has been 
used, I do not know of any case where a party 
has been held entitled to prefer an appeal to 
the P. 0. against a judgment of this character. 
Nor, in my opinion, such an appeal could be 
entertainSble, the Stamp Act itself not having 
provided for such a contingency, because a 
judgment of such a nature is not a ‘judgment’ 
in Jihe real sense of the term although it has 
its finality in respect of the points which are 
stated to the Cb. for its decision. 


: #■ : 

C403 The learned Govt. Pleader has further 
drawn our attention to the fact that Arts. 132 
& 183, Oonstitutiop Act, are very much on the 
same lines as ss. 205 & 20 G, Government of 
India Act, 1935. In Ss. 2 O 0 206, Government 

of India Act the expression ‘judgment decree 
or final order* also occurs, & the decisions 
bearing on the interpretation of these sections 
of the Gover Ament of India Act a fortiori 


must have an important bearing upon the 
interpretation of Arts. 132 & 133, Constitution 
Act. He points out that the language of Arts. 132 
& 138 in using the expression ‘judgment, de- 
oree,or final order* is not altogether new, & it 
must be assumed that when the Const. Ind. 
was framed, the framers of the Constitution 
must have been consoious of the law as it then 
stqod. Indeed, my learned brother Das J., has 

tightly pointed out that 


doiisiituticn, were aware of the pre- 




lU : taken that the' Gonetitaent Aesembly 

■= ^ Tt ■ ■ ... * 


viouB state of the law A advisedly dropped the word 
'final' before the word "judgment". 

With great respect, I entirely endorse this 
view; but it appears that the attention of my 
learned brother was not drawn to the language 
of Ss. 205 & 20G, Government of India Act, 1936, 
it the various decisions bearing on the point 
which support the conclusion that the word 
‘judgment’ as used in the Government of India 
Act was used in the technical sense as under- 
stood in tlie English precedents, namely, in the 
sense in which Lord Esher understood it A: 
Lord Atkinson approved of it in tlie aforesaid 
decision of Tata Iron and Steel Co. (50 I. A. 
212 : A. I. R. (10) 1923 P. C. 148 (supra) ). 

[41] I shall now refer to one or two cases on 
the point. The first is the decision in S. Kupp^i- 
swami Eao y. The Kino, A. I. E. (36) 1949 F. c. 
1 : (49 cr. L. J, 625 ). There the question arose 
on tlie interpretation of s. 205, Government of 
India Act, in connection with a criminal appeal 
in which the H. C. had granted a certificate 
for IcavG to appeal to the^F. G., Kania, C. J., in 
dealing with the preliminary objection as to the 
maintainability of the appeal observed that in 
order to determine that the Ct. had jurisdiction 
under the provisions of s. 205, it was necessary 
"to ascertain whether the appeal is really from 
judgment, decree or final order of the H. C,”. 
He then considered the question as to what was 
the meaning of 'judgment, decree or final order 
of a High Court’ within the meaning of the 
section, & following the decisions in various 
English & Indian precedents his Lordship held 
that it was not a final judgment. His Lordship 
next proceeded to ascertain the meaning of the 
words ‘judgment & decree’ & referred to the 
historic observations of Lord Esher M. R. in 
the case of Onslow v* Commissioners of Inland 
Bevenue, (1890-25 Q. B. d. 463 : 59 l. j. q. b, 
556) (supra). Then his Lordship observes ; 

"These & other English deoisions make it clear that 
in England when the word judgment or decree is used, 
whether it is preliminary or final, it means the declara- 
tion or final determination of the rights of the parties 
in the matter brought before the Ct", 

His Lordship further observes : 

"In our opinion, the decisions of the Gts. in India 
show that the word 'judgment*, as in England means 
the determination of the rights of the parties in the 
matter brought before the Ct.*’. 

[42] An argument was advanced before their 
Lordships, as it has been advanced before ua, 
that cl. 39, Letters Patent of the H. Gts. of 
Calcutta, Bombay & Madras provided for ap. 
peals to His Majesty in Council from ‘any final 
judgment, decree or order*, & it was urged that 
in the absence of the qualifying word, ‘judg- 
ment* in S. 905 (l), Constitution Act, it must 
be held to include a preliminary or interlocu. 
tory judgment, and that the order now under 
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appea.1 foil under that category. His Lordship 

disposed of the argument thus : 

“We are unable to accede to this view. In our 
opinion, the term ‘judgment* itself indicates a judicial 
decision given on the merits of the dispute brought 
before the Ct.“ 

[43] It has been argued that this decision 
being a decision in a criminal case can be no 
guide to us in the interpretation of Art. 133 
of the Constitution Act. This contention does 
not appeal to me; nor did it appeal to their 
Lordships who said : 

“The words are used in S. 205(1), Constitution Act, 
& impart jurisdiction to the F. C. to entertain appeals 
both in civil & criminal matters. As the same words 
give jurisdiction to the Court in both classes of cases, 
it will be improper to construe them in a certain way 
when applicable to appeals in civil matters & give 
them a wider meaning when considered in connection 
with appeals from criminal proceedings. The words 
judgment & final order, in connection with civil 
appeals, have received a definite judicial interpreta- 
tion. In conneption with civil appeals to this Cb. 
therefore, that interpretation has to be accepted, If 
so, the same interpretation has to be accepted in case 
of appeals from criminal proceedings brought 'to this 
Ct. under S. 205 (1), Constitution Act.” 

[44] The %Yords 'judgment, decree & final 
order’ are common to both Arts. 132 & 133 of 
the Constitution, & it cannot be doubted that 
Art. 132 applies to all proceedings including 
‘civil’ k ‘criminal’. 

[45] To a similar effect is another decision of 
the F. 0. in Mohammad Amin Brothers Lid,t 
V. The Dominion of India, A. i. r. ( 37) 1950 
F. 0, 77 : (1949 F, C. R. 842). This appeal did 
not arise out of a criminal proceeding but was 
directed against an order of the H . C. setting 
aside an order of another learned Judge of the 
same Ct. directing the compulsory winding up 
of the applt. Company. A preliminary objection 
was raised that the appeal was incompetent 
under S. 205 (l), Government of India Act, 1935, 
under which the H. 0. had granted a certificate. 
The question which, therefore, arose was if the 
decision of the H. C, appealed from did or did not 
amount to “a final order, judgment or decree”, 
B. K. Mukherjea J., who delivered the judg- 
ment of the Ot. observed that all the relevant 
authorities bearing on the question had been 
reviewed by the Ot. in the recent pronounce- 
ment of Kuppuswami Bao v. The King, 
A. I. R. (36) 1949 F. C, 1 ; (49 Or. L. J, 626) 
(supra), & the law on the point so far as that 
Ct. was concerned seemed to be well settled. 
His Lordship observed : 

“The fact that the order decides an important & 
even a vital issue is by itself not material. If 
the deoision on issue puts an end to the suit, the 
order will undoubtedly be a final one, but if the suit 
is still left alive & has got to be tried in the ordinary 
way, no finality could attach to the order." 

I should observe that the effect of the H. 0. 
order which was appealed against in that case 


was to keep the appln. for winding up on the 
file to be taken up for hearing after the finn i 
determination of certain income, tas & excess 
profits tax cases which were then pending. It 
was lastly contended before their Lordshipe 
that although the order in question may not 
have the effect of a final order “it could still 
he regarded as a judgment”, & as such coining 
within the purview of S. 205, Government of 
India Act. This argument also did not find 
favour with their Lordships *& they disposed of 
the same in the following words : 

“In English Cts, the word ‘judgment’ is used in the 
same sense as a ‘decree’ in the Civil P. 0., & it means 
declaration or final determination of the rights of the 
parties in the matter brought before the Ct; vide, S. 
Kup2)uswami Rao v. The King, 1947 F. G, B. 180 at 
p. 189: (A.LB, (36) 1949 F.C. 1: 49 Or. L. J. 626). Ac- 
cording to the definition given in the Civil P. 0.. a 
judgment is the statement of reasons given by a tTndge 
on which a decree or order is based. If the order which 
is made in this case is an interlocutory order, the 
judgment must necessarily be held to be an interlocu- 
tory judgment & the collocation of the words ‘judg- 
ment, decree or final order’ in S, 205 (1), Gbvernment 
of India Act, makes it clear that no appeal is provided 
for against an interlooutory judgment or order." 

Mr. P. R. Las has frankly conceded thafc the 
judgment in the present case was in the nature 
of an interlocutory judgment, but he argued, as 
it was argued on behalf of the applt. before 
their Lordships, that it was nonetheless -a 
judgmenc’ because it finally disposed of all the 
points of law referred to this Ot. by the 
Revenue -authorities. Having regard' to these 
decisions, it is now too late to contend that a 
judgment of the character with which we are 
concerned is a ‘judgment’ within the meaning 
of Art. 133, Constitution Act. I have no doubt 
that the term ‘judgment’ in Art. 133 has been 
used in the same sense as it was used in S. 305, 
Government of India Act, & the dropping of 
the word ‘final’ before the word ‘judgment’ did 
not make any difference whatsoever. 

[46] It is, therefore, unnecessary for me to 
refer to several other decisions on which reli- 
ance has been placed by Mr. P. R. Das. There 
has been undoubtedly a great deal of contro- 
versy over the meaning of the word ‘judgment’ 
as used in the Letters Patent of the Indian 
H. Gs. The deoision of Page 0. J. in the P. B. 
case of In re Dayahhai J iwandas v. 
gappa Chettiar, 13 Bang. 457 : (A. I. B. (92) 
1935 Bang. 267 F.B.) is remarkably refreshing 
for its hisoric details, its originality of think-, 
ing & boldness & clarity of expression. Li that 
case, after a close analysis of numerous autho- 
rities on the point, his Lordship fell back upon 
the meaning which was attached to the word 
in the English precedents & held that the word 
‘judgment’ in the Letters Patent meant & 
decree in a suit by which “the rights of the • 
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parties at issue in a suit are determined”. In recent deciqinn nf fiia ^ r i • i i i* 

doing 80, his Lordship observed as follows • bear^L iZn H.? • f ^ ' 3 '™“'' 

"Moreover, the view tUt we take of the Sng & t ‘i*®, interpretation of s. 21, Bihar 

‘•fleet of the term ‘judgment’ in the Letters Patent is ^ moaning of the word 


*50 consonance with the opinion that has been express- 
•^d by the Jndioial Committee of the Privy Council on 
no less than three ocoasions; &, I apprehend, it is not 
•open to the Cts, in India to ooustrue the term 

judgment’ as used in the Letters Patent in any other 
«enee.” 

His Lordship then referred to the observations 
•of Sir John Edge in Seuak Jeranchod Bhogilal 
v. The DaJcore Temple Gommitteet 30 c. w. n. 

: (AJ.a. ( 12 ) 1925 P. c. 155) & the observa- 
tions of Lord Atkinson in Tata Iron (t Steel 
Company, qO I. A. 212 : (A. l. R. ( 10 ) 1923 p. c. 
148) (supra) which I have already discussed 
Sibove. He also referred to another decision of 
the Judicial Committee in Sabitvi ThakuTain 
V, Savi, 48 Cal. 481 : (A. I, R. (8) 1921 p. c. 80) 
■nud then summed up in these words : 

‘It appears, therefore, that the Judicial Committee 
■in three caees have expressly & plainly laid down that 
^he term judgment’ in the Letters Patent of the H. 
<3, means ‘decree’ & not ‘order,* in the strict legal 
sense in which those terms are understood & defined.” 

"Page C. J. has very rightly conceded that the 
•construction which in the opinion of the Full 
Bench was placed upon the term ‘judgment’ 
•in the Letters Patent had not found favour in 
other H. Cs. in India. But at the same time, 
in my opinion, his Lordship was justified in 
asserting that this was of no consequence, 
when he found ample support for his construe* 
^ion on the repeated pronouncements of the 
Judicial Committee based on English prece- 
-dents as to the right & technical meaning of 
dihe word ‘judgment.’ I am not here unmindful 
of the doubt expressed by Eankin C, J. in 
iBrajagopal Boy v. Amar Chandra, 56 cal. 
1.36 : (A. I, R, ( 16 ) 1929 Cal 214 F. B.) as to whe- 


reoent decision of the S. C. winch has a direct 
bearing upon the interpretation of s. 21 , Bihar 
Sales Tax Act, & the meaning of the word 
judgment as used in that Section. I refer to the 
decision olPremchand Satramdas v. The State 
of Bihar ^ Supreme Court Appeal No* 61 of 
19 ij 0 , (a,i.r. (33) 1951 q 14 )^ j have already 
shown that the decision relates to the F. o. App. 
No. 71 of 1948 in which leave had been granted 
by this Ct, The assessee apjdt. in that case had 
applied to the H. C. for requiring the Board of 
Revenue to state a case but his appln. was 
summarily rejected. He then applied for leave 
to appeal to the F. C. which the H. C. granted 
following the decision of a F. B. of the Lahore 
H. C. in TPeroze Shah v. Income-tax Commie-- 
Stoner, Punjab d N. W. P. P. Lahore, Lah, 
166 , A.I.R. (is) 1931 Lab. 133 F.B.) {supra). The 
said appeal from the judgment of the Lahore 
H. C. was dismissed by the Privy Goancil on 
merits though the Privy Council did not decide 
the objection as to competency of the appeal 
which it characterised to be a serious objec- 
tion, At the commencement of the hearing of 
the appeal before the S. C., a preliminary 
objection was raised that the appeal was not 
competent & their Lordships upheld the objec- 
tion as well founded. In that connection their 
Lordships referred with approval to a Special 
Bench decision of this Ct. in Harihar Qir v, 
Commissioner of Income-tax, B. d 0., A.I.R. 
(28) 1941 Pat. 225 : (20 Pat, 561 S.B.) where it 

was held on an exhaustive review of various 
authorities that 

“do appeal lay to Hia Majesty in Council under Cl, 81. 
Letters Patent of the Patna H, C. from an order of 
the H. C. dismissing an appln, under S. G6 (3), In- 
come-tax Act (a provigion similar to S. 21 of the Act 
before us) to direct the Commissioner of Income-tax to 
state a case.” 


ther for the purposes of interpreting s. 15 of 
the Letters Patent “the correct technical use of 
the word ‘judgment’ in England is safe guide.” 
Speaking for myself, with great respect, I do 
not see why it should not be so especially when 
’the Judicial Committee itself in dealing with 
various cases on the point from Indian Cts. 
arising under the Letters Patent has repeatedly 
-expressed itself in consonance with the English 
precedents. Instead of being tossed about on 
the waves of doubts & uncertainties in a vast 
«ea of literature on the subject, I consider it 
eofe to adhere to old & well-established moor- 
ings. The matter, as I have shown appears now 
to be eoDOluded by the view taken in the 
F. O. decisions mentioned by me above pertain- 
ing to the construction of the very same ex- 
pression ‘judgment-deoree or final order' used 
•in S. 205, Government of India Act of 1936. 

* M Fortunately for us there is another very 


Their Lordships then proceeded to construe 

3. p, Bihar Sales Tax Act, & held as follows: 

“All that the EE. C. is required to do under S. 21, 
Bihar Sales Tax Act is to decide the question of law 
raised & send a copy of its judgment to the Board of 
Revenue, The Board of Revenue then has to dispose 
of the case in the Jight of the judgment of the H. 0. 
It is true that the Board’s order is based on what ig 
stated by the EE, C. to be the correct legal position but 
the fact remains that the order of the H. 0. standing 
by itself does not affect the rights of the parties, & the 
final order in the matter is the order which is passed 
ultimately by the Board of Revenue This question 
has been fully dealt with in Tata Iron id Steel Co, v. 
Chief Revenue Authority Bombay, 50 I. A, 212 : 
(A. I, R. (10) 1923 P. 0, 148) where Lord Atkinson 
pointed out that the order made by the H. 0, wag 
merely advisory & quoted the following observations 
of Lord Esher in In re Knight d the Tabernacle 
Permanent Bmldinq Society, (1892) 2 Q. B. 613 at 
p. 617 ; (62 L. J. Q. B, 33). 

In the case of Ex parte Cminiy Council of Kent, 
(1891-1 Q. B 726) where a statute provided that a 
case might bs staMd for the decision of the Ot. it was 
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held that though the language might prima facie 
import that there has to be the equivalent of a judg- 
ment or order, yet when the context was looked at it 
appeared that the jurisdiction of the Ot. appealed to 
was only consultative, it that there was nothing which 
amounted to a judgment oc order.” 

Their Lordships also held that the decision in 
question was not given by the H.G. in the exer- 
cise of either original or appellate jurisdiction 
because the H. 0. acquired jurisdiction to deal 
with the case by virtue of an express provision 
of the Bihar Sales Tax Act, & they held that 

“the crux of the matter, therefore, is that the juris- 
diction of the H. G. was only consultative & was 
neither original nor appellate.” 

Having regard to the categorical observations 
it is beyond any shadow of doubt that the 
judgment of the H, C. pronounced on such re- 
ferences under the taxing statute cannot be 
called such a ‘judgment’ as to give the appct. a 
right of appeal under Art. 133, Constitution 
Act, Mr. P. E. Das further relied upon a deci- 
sion in P. A. Raju Ckeitiar v. Commissioner 
of Income-tax, Madras, (1949) 17 i. T. R. 353 
(Mad.). This decision no doubt supports Mr, 
Das, but, in my opinion, the decision of the 
S. C. now puts the matter beyond the pale of 
controversy. 

[48] On the other question as to whether the 
decision from which the petnr. seeks to appeal 
to the S. C. arises out of a ‘civil proceeding,’ 
both Eeuben & Das JJ. seem to be in agree- 
ment that it did not, & the contention of Mr. 
P. E. Das that a ‘civil proceeding’ means & 
includes all proceedings except those that are 
criminal does not appear to have found favour 
with their Lordships. Indeed, as Eeuben J. 
observed, Art, 132 itself contemplates that the 
H. C. may exercise jurisdiction in ‘other pro- 
ceedings’ besides ‘civil proceedings’ & ‘criminal 
proceedings' & the special jurisdiction of the 
H. C. under the taxing Act may be one in- 
stance of such ‘other proceedings.' Therefore, 
it follows that ‘civil proceedings’ cannot be 
held to include all proceedings save ‘criminal 
proceedings.’ The learned Govt, pleader has 
contended that proceedings under the taxing 
statutes stand entirely on a different footing 
inasmuch as the ruling authority in such cases 
proceeds to levy taxes in exercise of its sovereign 
rights. The proceeding, therefore, under the 
taxing statute cannot be regarded as a 'civil 
proceeding.’ He relks upon a decision of the 
Judicial Committee of the P. 0. in Raleigh 
Investment Co,, Ltd, v. Governor-General in 
Council, A. I. R. (34) 1947 P. 0, 78 : 74 I. A. 50 
where it was pointed out that a jurisdiction to 
question the assessment of income-tax other- 
wise than by use of the machinery expressly 


provided by the Act would appear to be incon- 
sistent with the 'statutory obligation to pay 
arising by virtue of the assessment. Their 
Lordships did not lend countenance to the 
claim of the assesses to question the assessment 
in a Civil Gt. on the ground that the assessing, 
oflicer had taken into account an ultra vires- 
provision of the taxing statute. Their Lord- 
ships observed that the Act contained the^ 
machinery which enabled an assessee to effec- 
tively raise the question whether or not a. 
particular provision of the Act bearing on the 
assessment made upon him is ultra vires, &, 
the assessee should avail himEelf of that provi- 
sion for getting redress against the order of * 
assessment & could not institute a civil suit for' 
the purpose. It may be that this decision may 
in some respects have to be considered in the- 
light of the fundamental rights vouchsafed; 
under the Constitution Act. But at any rate^- 
it is quite clear from this decision that the- 
proceedings under the taxing statutes are some- 
thing quite different from ‘civil proceedings''-; 
Das J. if I may say so with respect, has very 
aptly referred in this context to the decisions 
of the S. C. in Pritam Singh v. The State,. 
A. I. R. (37) 1950 S. C. 169 : (51 Cr. L. J. 1270) 
Bharat Bank Ltd, Delhi v. Employees of tke 
Bharat Bank, A. I. R. (37) 1950 S. C. 188 : (1950 
S. c. E, 459), which also support the same in- 
ference. The provisions of Art. 136, Constitu- 
tion Act, indicate that the S. C. can grant 
special leave in civil cases, in criminal casea^ 
in income-tax cases, in cases which come up 
before different kinds of tribunals and in a 
variety of other cases. I agree with Das J., 
therefore that the observations made in thosa 
cases seem to imply that income-tax cases 
sales tax cases are not 'civil proceedings' within^- 
the meaning of the Constitution Act. 

[49] The result is that the application before-^ 
us does not fulfil either of the two require- - 
ments of Art. 133 of the Constitution Act. It - 
may be that, as in the present Income-tax law ■ 
a right of appeal has been specifically provided < 
for, the State Government or the Union of 
India may provide in the taxing statute itself 
dealing with the levy of sales tax for a right • 
of appeal to the S. 0., but so long as it is not 
done, a right of appeal cannot be claimed as a. 
matter of course; and it is impossible for me” 
now to attach any different meaning to the ^ 
term ‘judgment’, as used in Art. 133, Constitu,- 
tion Act, than what has been attributed to it- - 
consistently by the various authoritative pro- • 
nouncements which I have discussed above., 
For these reasons, I hold that the petnr. has 
no right of appeal to the S. C„ and, therefore, 
leave to appeal cannot be granted.. The appU- • 


19M Tobacco Manofactubeks (India) v. The State (PB) (Shearer J.) Patna 48 

^tioD fails and must bo dismissed wifch costs, 
hearing fee five gold raohurs. 

[50] Rai J. ~ I entirely agree with the 
Hon ble Sarjoo Pd. J. I have nothing more 
to add. 

[sOa] Sheardr J. — Tlie marginal noto to 
Art. 133 of the Constitution is * 'appellate juris- 
diction of S. (j. in appeals from H. C, in rejiard 

X * ** BA 


to civil matters.*’ This is very similar to the 
marginal note to Art. 73, Australian Constitu- 
tion Acti 1900, which is * appellate jurisdiction 
of H.O.” Whereas, however, the opening words 

of Art. 73, Australian Consktution Act, 1900, 
are 

‘ The High Court shall have jurisdiction, with such 
exceptioua and subject to such regulations as the 
Parliament prescribes, to hear and determine appeals 
from all judgments, decrees, orders and sentences," 
the opening words of Art. 133 (l) are 
an appeal shall lie to the Supreme Ciurt from any 
judgment, decree or final order in a civil proceeding of 
a High Court in the territory of India if the High 
Court certifies." 

It is thus clear that Art. 133 (i) of the Consti. 
tution confers, 'as s. 205, Government of India 
Act 1935, conferred, a general right of appeal. 
In England, where civil actions were until 
very recent times ordinarily tried wifch the aid 
of a jury, the word 'judgment’ does not mean 
& has never meant what it means in this 
country. A judgment in England was & still 
is, the formal order drawn up at the conclusion 
of a trial embodying the decision of the Gt. 
To be more strictly accurate, it was originally 
the formal order drawn up at the conclusion 
of trials in the Common Law Cts. At the 
conclusion of trials in the Ct. of Chancery, 
the formal order was denominated a decree. 
When the first of the codes of Civil Procedure 
was enacted by the Indian legislature in 1859 
the legislature chose to direct that the decisions 
of Civil Courts should be embodied in decrees 
& not in judgments (fe it gave to the word 
judgment’ the meaning which it still has 
today. In consequence, under that Code & 
under each successive Code, appeals have Iain 
from decrees or orders but not from judgments. 
Why is it then that the word 'judgment’ ap- 
pears along with ‘decree’ ‘order’ in S. 205, 
Government of India Act, 1936 & in Art. 133 (i) 
of the Constitution ? The answer is, I think, to 
be found in history. The Judicial Committee 
or the P, 0. as it now exists, was constituted 
in 1844 & S, i of 7 & 8 Viet, C. LXIX under 

which it was constituted, enacted : 

That it shall be competent to Her Majesty, by 
any Order or Orders to be from time to time for that 
purpose made with the Advice of Her Privy Council, 
to provide for the Admission of any Appeal or Appeals 
to Her Majesty in Oodncil from any judgments, 

or O^ers of any Ot, of Justice 
wthin any ^itish Oolony or possession abroad .... 

fe 


& It ska 1 also be competent to Her Majesty, by any 
Buob Order or Orders aa aforesaid, to mabe all such 
Provisions BB to Her Majesty in Council shall seem 
Appeal^ " instituting & prosecuting any such 

It will be observed that the words used by the 
Imperial Parliament in 1844 were used by it 
again m 1900 in enacting s. 73, Commonwealth 
of Australia Act (t still again in 1935 in enact- 
ing S3. 205 &, 206, Government of India Acb 
except that in the latter Act the word “sen- 
tence” was for obvious reasons, omitted. There 
IS no doubt, I think, that the "words used in 
the statute of 1844 were used advisedly to 
embrace every kind of decision. There may in 
the British Empire, as it existed in 1844, have 
been colonies in which, the original settlers 
having carried the Common Law wifch them, 
the decisions of the Cts. were embodied in 
formal judgments based on the writs with 
which the action was commenced or in the 
formal decrees in _ use in the Ct. of Chancery 
in England, ^ but in India & in other colonies 
or dependencies this was certainly not so. That 
appears to me to be a strong reason for sup, 
posing that the word ‘judgment’ was not used 
in s, 205. Government of India Act. 1935. on 
which Art. 133 (l) of the Constitution is based 
in any narrow or technical or, as it has been 
called ^professional sense. In construing the 
words “any judgment, decree or final order,” 
which appear in both of them, there are in my 
opinion two assumptions which can reasonably 
& ought to be made. One is that the drafts, 
man of the Government of India Act, 1935 
perfectly well aware of the meaning which 
the word “judgment” had in this country. The 
other is that, in using the words judgment”, 
the draftsman was not using it as synonymous 
with the word “decree”, but as can notliing 
something which was or might not be either a 
decree or a final order. It is impossible, efe 
indeed absurd, to suppose that the words “judg- 
ment” & "decree” were used in contradistinction 
to one another & as connoting a decision given, 
in the one case in the exercise of legal, & in 
the other in the exercise of equitable juris- 
diction. That being so, it appears to me that 
the words judgment, decree or final order” 
must be read together as a single phrase com- 
pediously including every decision except a 
decision which is an order & is not a final but 
a preliminary or interlocutory order. It is im- 
portant to notice that these words occurred 
not only in s. 205, Government of India Act. 
but also in the section immediately following. 
Now* S* 206 conferred on the Indian Legislatiure 
giwer to abolish the jurisdiction exercised by 
His Majesty in Council in civil appeals. If the 
word judgment” was intended to exclude a 


44 Patna Tobacco Manufacturers (India) v. The State iFB) ( Shearer J,) A. I. S. 


judgDQSiit undGr S. 2i (5), Bihar Sales Tax Act, 
1944, it would also have excluded a judgment 
under S. GGa, Income-tax Act. In other words, 
while the Indian Legislature, in exercise of the 
power conferred on it by S. 206, Government 
of India Act, 1935, might have abolished the 
jurisdiction of His Majesty in Council in every 
other class of civil appeals, appeals against 
orders made by the H. C. on references under 
the Income-tax Act would still have lain to 
the Judicial Committee, & in order to transfer 
such appeals to the P. C., an Act of the British 
Parliament amending S. 206, Government of 
India Act, 1935, would have been .necessary. 
Such a situation could not possibly have been 
intended. That it was not intended is, I think, 
made quite clear when one considers the amend- 
ment made in S. 206, Government of India Act, 
1935, by the India Provincial Constitution Order, 
1947. The words “judgment, decree or final 
order” were retained in the amended Beotiou. 
As, in 1947, the intention of His Majesty in 
Council in amending S. 206 was to enable the 
Dominion Legislature forthwith to abolish any 
right of appeal to the Judicial Committee, it is 
perfectly clear that the British Parliament & 
also the Govt, of India considered that the 
expression “judgment, decree or final order” 
was wide enough to cover decisions of the H. 
C. on references under s. 66A, Income-tax Act, 
&, if it is wide enough to cover such decisions 
it must also cover decisions under S. 21 (5), 
Bihar Sales Tax Act, 1944. 

[5i] In the course of the argument a large 
number of decisions were cited, but, as the 
question is one of first impression, these deci- 
sions are of no assistance, & it is, I consider, 
unnecessary to refer to them. Indeed, while 
decisions as to the construction to be put on 
S. 205, Government of India Act, 1935, may be 
in point, any other decisions cited were not 
strictly relevant, & to place any reliance on 
them would be to be in danger of falling into 
the cardinal error of attempting to construe one 
document by reference to the manner in which 
another & possibly similar, but nevertheless, 
different document has been judicially inter- 
preted. I ought, however, to refer to the deci- 
sion of their Lordships of the Judicial 
Committee in Tata Iron d Steel Co, hid* v. 
Chief Bevenue Authority Bombay ^ 60 I. A. 
212 : (A. I. R, (10) 1923 P. 0. 148). The recent 
decision of the Supreme Court in Premchand 
Satramdas v. The State of Biliar, civil Ap- 
peal NO. 61 of 1950 : (A. I. B. (38) 1951 S. C. 14) 
on which much reliance was placed by the 
learned Govt. Pleadar, merely aflBrmed the 
decision of their Lordships of the Judicial 
Committee, In considering the applicability of 


the decision in Tata Iron d Steel Go. Ltd.t r. 
Chief Bevenue Authority Bombay t 60 I. A. 
212 : (a I. E. (10) 1923 F. C. 148) it is necessary 
to bear in mind what exactly happened in that 
case. An assesses to income-tax, being dissatis- 
fied with the assessment made on him, applied 
to the Chief Bevenue Authority to state a case 
for the consideration of the H. C. The Chief 
Revenue Authority declined to do so, A, there- 
upon, the assessee applied under S. 45, Specific 
Relief Act, to the H. C. asking that a writ of 
mandamus should issue on the Chief Revenue 
Authority requiring him to do what he bad 
declined to do. This appln, was successful, & in 
response to the writ which was issued, the 
Chief Revenue Authority stated a case. The 
decision of the H. 0. was however, adverse to 
the assessee, & the assessee then applied for A 
was granted leave to appeal to His Majesty in 
Council. The ground on which, apparently, 
leave was asked for A was granted was that 
the decision of the H. 0, was *‘a final jndg- 
inent made in the exercise of origi- 

nal jurisdiction”. When the appeal came on 
for hearing, it was contended that no appeM lay 
A that leave ought not to have been granted 
by the H. C. The expression “final judgment”, 
which occurs in the Letters Patent, occurs also 
in the English Bankruptcy Act, A Lord Atkin- 
son, who delivered the judgment of their 
Lordships, strongly relied on interpretations 
which had been put on the expression in oases 
under the Bankruptcy Act. Under that Act a 
person, against whom a final judgment bad 
been obtained A who had omitted to pay the 
judgment debt within a certain period after a 
notice had been served on him, was deemed to 
have committed an act of bankruptcy. In 
Ex Parte Chinery, (l884) 12 Q. B. D. 342 : (55 
L. J. ch. 662) the question that arose was 
whether or not a garnishee order absolute was 
a final judgment A in Ex Parte Moore, (1885) 

14 Q. B. D. 627 the question that arose was 
whether a judgment under which costs 
awarded A under which also an enquiry had 
to be made as to damages was a final judgment 
or merely a preliminary or an interlocutory 
judgment. It was held that the latter was * 
final judgment, whereas the former w^ ^ 

Bowen L. J. observed in the earlier case ; 
the provisions in the Bankruptcy Act defining ^ 
acts of bankruptcy should be construed aS 
strictly as if they had occurred in a seotUiB 
which was defining a misdemeanour, becauM i 
the commission of an act of bankruptcy 
ed a disability on the person who coip^ts * < \ 
Lord Atkinson, in foUowipg these decisions 
pointing out that, teohnioally in English 1*^' ; • 
a judgment was the deoision obtained in ^ 

i 


uai 


Tobacco Manotactdbbbs (India) v. The State (FB) (Shearer J.) Patna 46 


a^ion that any other decision was an order, 
did not explain why he considered it necessary 
to oonatrue the langaage used in the Letters 
Patent with the same strictness as Bowen, 
L. J* had in a somewhat different case, thought 
desirable. The reason, however is, I venture to 
think, reasonably clear on general principle. In 
Sandback Ckarity Trustees v. North Stafford^ 
shire Bmhoay Co., (1878) 3 Q. B. D. l ; (47 
L- J. Q, B, 10) Bramwell, L. J. observed : 

( t A 

An appeal does not exist in the nature of tilings, 
a right to appeal from any decision of any tribunal 
must be given by express enactment, ** 

In the British Commonwealth of Nations the 
Sovereign, as the head of the State is entitled, 
except in so far as He has parted with his 
prerogative right, to entertain appeals against 
any decision of any tribunal throughout His 
Dominions. His Majesty parts with this pre- 
rogative right either to entertain or to decline 
to entertain an appeal when any statute either 
expressly bars or expressly confers a right of 
appeal, the reason why, in such a case, the 
prerogative right is surrendered, being that 
His Majesty is an integral part of the legis- 
lature which has enacted the statute, & if 
assent to the statute is not, as in the case of 
Acts of the British Parliament, given by His 
Majesty himself, assent to it is given in His 
name. The Indian Income-tax Act, 1918, did 
not confer any right of appeal, nor, on the 
other hand, did it expressly bar an appeal. 
The appellant in Tata Iron & Steel Co., Ltd. 

V Chief Revenue Authority, Bombay, (50 I, A. 
212 : A. I. R. (lO) 1923 P, 0. 148) was, therefore, 
entitled to ask for leave to appeal to His 
Majesty in Oouncil. In order to avoid the 
inconvenience which would be caused by re- 
quiring every suitor, who desired to appeal to 
His Majesty in Oouncil, to apply for and 
obtain leave in London, His Majesty in Coun- 
cil has delegated to various tribunals in His 
Dominions the power to grant leave to appeal 
on His behalf. It was commonly said, but 
incorrectly, that a litigant in India had a 
right to appeal under the Letters Patent. In 
constitutional law, the real position in such a 
case, was that the H, 0, had power to grant 
him leave to appeal. It necessarily followed 
that, when leave had been granted by a H. G. 
in India, the resp, in the appeal was entitled 
to contend in London that leave had been 
wrongly granted. In such a case the onus was 
on the applt. to show that, in granting him 
leave, the H, 0. had not exceeded the power 
which had been delegated to it. That, in my 
opinion, was why their Lordships of the Judi- 
oial Committee took the words “final judgment, 
fieeree or order as having been used in 


the Letters Patent diatributively & why also 
they construed each of them strictly. Although, 
as I have said, Lord Atkinson did not explain 
why he chose to interpret the Letters Patent in 
the manner in which he did, his observation in 
the earlier part of the judgment that no general 
right of appeal, such as was conferred by the 
Judicature Act, 1873, existed strongly suggests 
that some such considerations weighed with 
him. Incidentally, it may be observed that the 
language used in the judicature Act, 1^73, is 
not dissimilar to that used in s. 205, Govern- 
ment of India Act, 1935. In construing any 
Constitution Act, the Cts. are bound to give it 
a broad & liberal interpretation. For that 
reason, the words “judgment”, “decree” “order” 
in Art. 133 (i) are not to be construed distribu- 
tively, Regard must be had to the cumulative 
effect of them, k the phrase “ any judgment, 
decree or final order ” made in a civil proceed, 
ing must be regarded as a single compendious 
phrase, embracing every decision in a civil 
proceeding which is not a final but is merely 
a preliminary or an interlocutory order. It is 
in this manner that the very similar language 
used in 3. 73, Commonwealth of Australia Act, 
1900, appears to have been construed by the 
Cts. in Australia [see Quick & Garran on the 
Constitution of the Australian Commonwealth, 
p. 74l). Apparently, in the Australian Cts., 
while the meaning of the individual words may 
be looked to in order to appreciate in effect of 
the whole it is the combined scope of the words 
to which regard is invariably had. If Art. 133 (l) 
of the Constitution is construed in this way, 
then, it appears to me that an appeal now lies 
agaist a decision of the H, C. given under 
s. 21 (5), Bihar Sales Tax Act, 1944. The deci- 
sion is described in the Act itself as a judg- 
ment. There is no reason to assume that an 
appeal does not lie merely because the judg. 
ment is one given in exercise of a consultative 
or advisory jurisdiction. In Onslow v. Commis- 
sioners of Inland Bevenue, (i890) 25 Q. B. d. 
465 : (59 L. J. Q. B. 556) a decision on which 
much reliance has been placed by the learned 
Govt, pleader, an appeal did lie against such a 
decision, the only question at issue being whe- 
ther the decision of the Ct,, against which an 
appeal was sought to be preferred, was a judg- 
ment or an order, the point being of import- 
ance as it the decision was a judgment, an 
appeal lay, whereas, if it was an order, an ap- 
peal was barred by limitation. I said a moment 
ago that, in my opinion, no decisions were 
directly relevant except decisions under S. 205, 
Government of India Act, 1935, Both parties 
have relied on two such decisions of the F, C. 
Mohammad Amin Brothers Ltd. v. The Domu 
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nion of India, A. I. R. (37) 1950 F. C. 77 ; (1949 
F. c. R. 842) & Kuppuswami Mao v. The Gov- 
ernor General of India, A.I.ll. (36) 1949 P. C. l: 
(49 cr. D. j. 625) Mr. P. B. Das, for instance, 
says that a jiidgmenb under S. 2l (5), Bihar 
Sales Tax Act, 1944, is, in the words of the 
learned Chief Justice of India, “a judicial decision 
given on the merits of the dispute brought before 
the Ct.”. It is Mr. Das says, immaterial that, 
before an actual assessment can be made, the 
matter has to go back to the Income-tax Officer. 
What is material, Mr. Das contends, is that, in 
making the assessment, the income-tax Officer 
is bound by the judgment of the H. C. It is, I 
must confess, possible to isolate passages in 
each of the two judgments as supporting the 
other point of view. It has, however, to be re- 
membered that in both cases the order against 
which an appeal was sought to be preferred 
was, quite plainly, a preliminary or interlocu- 
tory order, k the question that really arose 
was whether or not, although it was a prelimi- 
nary or an interlocutory order it might not 
also be regarded as a judgment. While I feel 
some' difficulty in accepting the contention of 
Mr. P. R. Das that these decisions support his 
argument, I am also unable to take the view 
that they can be relied on by the learned Gov- 
ernment Pleader as completely decisive. 

[52] The constitution, it appears to me, pro- 
ceeds on the assumption that proceedings are 
either civil proceedings or criminal proceedings. 
In England proceedings arising out of references 
made after under fiscal statutes are governed 
by a special procedure & are heard by the 
King’s Bench Division on the revenue side. 
Nevertheless, they are, I believe, regarded as 
civil proceedings. I am unable to regard the 
observation of Fazl Ali J. in Mritam Singh v. 
The State, A. i. r, (37) 1950 S. c. 169: (51 Cr. L. j. 
1270) that the S. 0, can by virtue of Art. 136, 
grant : 

“special leave in civil cases, in criminal cases, in in- 
come-tax cases, in cases which come up before dif- 
ferent kinds ol tribunals & in a variety of other cases.” 

as an authority for the proposition that a pro- 
ceeding on a reference made under the Indian 
Income-tax Act or under the Bihar Sales 
Tax Act, 1944, is not a civil proceeding. His 
Lordship was there merely explaining the 
scope of the power conferred on the S. 0. to 
grant special leave to appeal. For the reasons 
already given, the British Parliament & the 
Govt, of India must have been of opinion that 
decisions of the H. 0. on references made under 
the Income-tax Act were **oivil cases*’ within 
the meaning of the expression as used in S. 206, 
Govt, of India Act, 1935, & it appears to me 
necessarily to follow that under Art. 133 of the 
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Constitution a proceeding arising out of such a 
reference is a civil proceeding. Reuben J. has 
drawn attention to the words “other proceed, 
ing” which appear in Art. 132 (l) & to the word 
“determination” which appears in Att, 136 (l) 
of the Constitution. These words appear to me 
to have been inserted pro majore cautela„ It is 
obviously desirable that, when any question as 
to the interpretation of the Constitution arises, 
a decision on that question should not have to 
be postponed because of any doubt arising as to 
whether the proceeding in which the question 
arose was neither a civil nor a criminal pro- 
ceeding. Similarly, it is desirable that there 
should be no doubt as to power of the S. 0. to 
grant special leave to appeal in any case what- 
soever. It has to be remembered that the Con- 
stituent Assembly was legislating not for today, 
nor for tomorrow, but for an indefinite future, 

& it presumably realised that at some time or 
other a question might be raised as to whether 
a proceeding Was or was not a civil proceeding. 
More particularly, it may perhaps have consi- 
dered that such a doubt might arise regarding 
proceedings in connection with one of the writs 
which the H, Cs. are empowered to issue under 
Art. 226 (i). In England, a doubt appears at 
one time to have arisen as to whether proceed- 
ing in quo warranto were civil proceedings, & 

S. 15, Supreme Court of Judicature Act, 1884, 
was, in consequence, enacted providing that 
they should be deemed to be civil proceedings, 
whether for purposes of appeal or otherwise. I 
have read & considered with the care which it 
deserves the judgment which has been prepared 
by my learned brother Sarjoo Prasad J . The 
difference between us is a difference as to the 
method of interpretation to be employed. My 
learned brother adopts the method of interpre- 
tation which has been employed in construing 
the Letters Patent. The Letters Patent are, 
however, an instrument containing a delega- 
tion of power by His Majesty in Council to the 
H. Gs. in India, & in construing such an instru- 
ment, it is not merely reasonable but essential 
that a strict interpretation should be put on 
the expression “final judgment made in exer- 
cise of original jurisdiction”, which expres- 
sion, taken as a whole, does not, in any 
ease, readily import more than a decision 
in an action. The constitution of a great 
people is nob to be interpreted in precisely 
the same manner as a power of attorney 
which can be cancelled or modified at win* j 
More particularly is that so when the provision 
in it which is under examination, confers a | 
right on every citizen. Article 133 coiffert_a 
right of appeal to the highest tribunal in = 
land. A right of that kind most, in the natort 
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ioE thing be as restricted right. The first part of 
the article imi)oses one restriotion, namely, that 
the decision from which an appeal is sought to bo 
brought is not a preliminary or an interlocu- 
tory order which is what the Federal Ct. held 
in the two oases already cited & the second 
part of the article imposes another restriction 
namely, as to the value of the subject-matter A 
the difficulty or importance of the point of law 
which arises. Construed in this broad and 
liberal manner, the petitioner has now a right 
■of appeal which he did not have previously. 
^Vhen I am invited, as I have been by the 
learned Government Pleader to isolate as it 
were, the word “judgment” & to give to it a 
meaning which in this country is an esoteric 
meaning, the origin & scope of which I did not 
myself appreciate until I consulted Seton on 
Judgments & Orders, I must decline to do so 
on the ground that the Constitution was not 
the result of a revolution but the outcome of 
an orderly progress towards self-government, 
that the S, 0, is the heir of the F. C. & of the 
Judicial Committee, that in the Acts of the 
British Parliament constituting eaesh of these 
great Tribunals & defining their jurisdiction 
the word ‘‘judgment" was used as part of a 
comprehensive phrase which, in my opinion, 
admits of no such construction & that that 
comprehensive phrase has been adopted by the 
makers of the Indian Constitution. I would 
myself grant leave to appeal. But as each of 
my learned brother is of a contrary opinion, 
the appln, must be disposed of in the manner 
just stated by Sarjoo Prasad J. 

D.S, Application dismissed. 


^ A. I, R. (38) 1951 Patna [G. N. 6.} 

Das and Naeayan JJ, 

Dayanand Modi — Petnr. v. The State of 
Bihar and others. 

Or. Misc. Nos. 690, 613, 610, 636, 535 and 537 of 
1950, D/-5-1.1951. 

^<(a) Public Safety — Preventive Detention Act 
(1950), S. 3 (1) (a) (iii)— Interpretation of. 

The words “the maintenance of supplies and services 
essential to the community” ocouring in 8. 3 (1) (ai 
'^fiii), Preventive Detention Act, 1950, are taken from 
Entry 3, List III of Sch, VII, Constitution of India. 
On a eareful consideration of English Statutes, namely, 
Emergency Powers (Defence) Act, 1939, & 1940, Defence 
Itegnlfttinpfl made thereunder as- also the Defence of 
India Act, 1939 & the Buies made thereunder it is 
■ clear tfiat the word **and’' between the words “sup- 
plies” & ‘'serviofis” is not used In any restrictive sense, 
tntt in a oomprehensive sense. The manifest intention 
of Fariiament, therefore. In the use of the expression 
“maintenanoe of supplies and ser vices essential to the 
-oommunity” in S, 8 fl) (a) (iil), Preventive Detention 
1950, is to pi^ovlde fo^ preventive detention for 
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reasons oonneoted with the maintenance of supplies 
essential to the community or the maintenanco of 
services essentinl to the community or both. [Para S] 

Hence any activity which directly interferes with 
or tbreateua the maintenance of the supply of such 
primary neceeaitles of life as food or cloth attracts the 
operation of S. 3 (1) (a) (iii). The supply of an essen- 
tial commodity cannot bo contemplated as entirely 
divorced from service; because an essential supply is a 
service to the community. Thus any apprehended act 
of blackmarketing or hoarding will directly affect main- 
tenance of supply & service essential to the community. 

[Paras 9, 10, H] 

(b) Constitution of India, Sch. VII, List II, En- 
tries 26, 27 & List III, Entry 3 — Entries whether 
ui'Jtually exclusive — “For reasons connected 
'''^'th” — Detention under Preventive Detention Act 
(1950), S. 3 (1) (a) (iii). 

^ It is wrong to say that because production, supply 
distribution of goods or trade tfc commerce within the 
State are separate entries in the State List, namely, 
Entries *26 & 27, List II of Sch. VII. Constitution of 
India, therefore, the expression used in S. 3 (1) (a) 
(iii), Preventive Detention Act, 1950, has a narrow or 
restricted meaning. For, the entries in the Legislative 
Lists are not to be treated as water-tight compart- 
nients. It is worthy of note that Entry 3, List III of 
Sch. YII, Constitution of lodia, talks of preventivo 
detention for reasons (ititer alia) connected with the 
maintenance of supplies & services essential to the 
community. The expression "for reasons connected 
with" is important : it means that the detention is for 
reasons connected with the maintenance of supplies & 
services essential to the community. Such detention 
may affect the supply of goods, but that does not mean 
that the detention is for an object other than what is 
contemplated by Entry 3 of that List. [Para 12] 

(c) Public Safety — Preventive Detention Act 
(1950), S. 3 (1) (a), els. (ii) and (iii) — Clauses 
whether to be construed on principle o£ ejusde7)i 
generis. 

Section 3 (1) (a) (iii) need not be construed on the 
principle of ejusdem generis as being related to cl. (ii) 
which precedes cl. (iii) & which relates to the security 
of the State or the maintenance of public order. The 
e jiisdeni ge^ieris rule is one to be applied with great 
caution & not pushed too far. Where the words are 
clearly wide in their meaning, they ought not to be 
qualified on the ground of their association with other 
words. Hence the contention that the maintenance of 
supplies & services essential to the community referred 
to in d. (iii) must have some relation to the mainte- 
nance of public order or the Security of State mention- 
ed in the proceeding cl. (ii) cannot be accepted as it 

leads to a narrow construction of cl. (iii). [Fara 13} 

*■ 

' ^&(d) Public Safety — Preventive Detention Act 
(1950), S. 3 ( 1 ) — More courses than one open to 
State Government — It may take any effective 
course. 

In starting proceedings against a person where 
more courses than one are open to the State Govt, to 
wit, cancellation of the licence issued in his favour 
under one of the Control Orders, prosecution under 
the Essential Supplies (Temporary Powers) Act, 1946, 
or detention under the Preventive Detention Act, 
1960, it is for the State Govt, to decide which alter- 
native it should adopt or which is most effective in 
the circumstances of the case. It is not for the Gt. to 
decide the mat^r or even to express any opinion as to 
wliich alternati^ should be the most elective. 

[Para 15} 
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(e) Public safety — Preventive Detention Act 
(1950), S. 3 (1) — Detention and prosecution whe- 
ther be simultaneously made — Test to be applied. 

Whether detention of a person & prosecution start- 
ed against him can he Bimultaneously made does not 
depend on any rule of law: the question has to be 
approached, & answered in each case, on the footing 
whether the order of detention, in view of the pending 
prosecution, is bona fide or not. For answering the 
question the uncontroverted facts may have to be 
considered, & the test will be whether the order of de- 
tention is for the purpose it purports to be or really 
for any ulterior or collateral purpose. [Para I5j 


(0 Public safety — Preventive Detention Act 
(1950), S. 3 (1) — Satisfaction of State Government 
— Function of Court — Contravention of Consti- 
tution of India, Art. 22 (5). 

The satisfaction, which b. 3 (1) speafes of, is the 
satisfaction of the State Govt, It is not open to the 
Ct. to substitute its own judgment for that of the 
State Govt. Thus, the sulliciency or adequacy of the 
facts on which the grounds of an order of eetention 
are based is not a question which can be agitated in 
the Gt., though if the grounds are vague & indefinite 
& afford no real opportunity to make a representation, 
the Ct. may hold that there has been a contravention 
of the mandatory provisions of Art. 22 (6) of the 
Constitution. [Para 20] 

'i'(g) Public safety — Preventive Detention Act 
(1950^ S. 3 (1) — Bona fide order — Court's power 
to test — Mala fide order, meaning of — Consti- 
tution of India, Art. 22 (5). 

The Ct. can examine the grounds in order to see if 
the order of detention is 6ona fide or whether the 
grounds on which the order of detention is founded 
are based on materials of rationally probative value. 
If the alleged grounds or the facts on which they are 
stated to be based do not exist at all, then the order of 
detention cannot be said to be bo 7 iti fide order. When 
It is stated that the order is mala fide, no dishonest 
motive is necessarily imputed: It merely means that 
the order is bad for want of necessary care & caution, 
or is for some purpose other than what is stated in 
the order of detention. If an order of detention is 
stated to be based on certain grounds but on uncon* 
troverted facts it appears that those grounds do not 
really exist, then it follows that the order of detention 
is made for reasons other than those disclosed in the 
grounds; in that sense the order will be a mohi fide 
order, ^ <fc will also contravene Art. 22 (6) of the 
Constitution. [Para 20) 


(I^) Public safety — Preventive Detention Act 
(1950), S. 3 (1) — Mala fide order — Onus to show 
lies on detenu ■— Onus how may be discharged. 

The onus of showing that the order is bona fide 
rests on the detenu; and the onus is a heavy onus 
which may be very difficult to discharge. One of the 
ways by which a detenu can show that the order is 
not fide is by stating facts by means of an 

affidavit, & if those facta are uncontroverted, they 
may be taken into consideration by the Ct. for the 
purpoM of seeing if the order is bona fide, or if the 
order is based on materials of a rationally probative 
value, or if the order contravenes the fundamental 
right guaranteed by Art. 22 (o) of the Constitution. A 
nwre denial by the detenu would not be enough to 
discharge the onus which rests on him; but the de- 
tenu may be in a position to state definite facts which 
would show that the order of detention was bad either 
for want of good faith, or on the ground that it was 
based on materials which did not at all exist in fact. 

[Para 20] 


(i) Public safety — Preventive Detention Act 
(1950), S. 3 ( 1 ) — Alleged facts or ground noQ> 

existing — Detention order fails. 

Where the facts alleged by the State Govt, exist bub 
two inferences are possible, it is for the State Govt, to 
make up its mind as to the inference to be drawn. 
The Ct- cannot say that a particular inference should* 
have been drawn from the facts. But if the affidavit 
on behalf of the detenu discloses such specific cir- 
cumstances as to show that the alleged facts or 
grounds are non est, then the order has no legs t> 
stand upon. [Para -22] 

Sir Sultan Ahmed [in Nos. 5S0, 536), P, B. Dae 
(in No. 590 J, Basanta Chandra Ohose (in Nost. 
S90-, 613, 610, 536, 535 (B 537), D. K. Sinka (in Noa. 
590, 623, SlO, 536, 535 d 537), Nageshwar Pd. fin 
No. 610) d Ramana^ida Sinha (in Nos 535 d 53?)— 
for Petnrs.; Advocate-General (in Nos. 590 d 536)^ 
S. C. Chakravarty for Govt, Advocate (in Nos. 613 d 
610); Government Advocate (in No, 537) — for tho' 
State. 


Das J . — Since the latter part of November 
1950, we heard, with occasional breaks, a large- 
number of habeas corpus appls. in which com- 
mon questions of law & fact arose for our con- 
sideration & decision. We reserved judgment* 
in these cases to enable learned counsel, argu- 
ing the differ ent applns. to make all their sub- 
missions before we pronounced judgment. We*- 
are now proceeding to judgment in these casea 
in batches. The first batch of cases, which will 
he governed by this judgment, consists of six^ 
applns. the numbers of which have been men- 
tioned in the first two pages of this judgment. 

[2] All the applns relate to, & are on behalf 
of, certain persons who have been detained by 
an order of the State Govt, under S. 3, Preven- 
tive Detention Act, 1950 (to be referred to 
hereinafter as the Detention Act). The State 
Govt, states, in the orders of detention, that- 
it is satisfied that it is necessary to make tho 
orders, with a view to preventing the detenu® 
from acting in any manner prejudicial to *'the 
maintenance of supplies & services essential to 
the community’*; in other words, the order® 
purport to have been made under S. 3 (l) (al (ini’ 
of the Detention Act. In the grounds commu* 
nioated to the detenus, the expression used, in* 
some of the cases, is that "the State Govern^ 
ment is satisfied that if the detenu is allowed 
to remain at large, he will indulge in activities 
prejudicial to the maintenance of "supplies 
essential to the community”, the expression 
and services” having been dropped. X am 
mentioning this fact at this stage, as one o£ 
the main contentions of learned counsel for 
the petnrs. relates to this matter. It wooldi 
I think, be convenient if we first consider im 
these cases the questions of law that have been 
raised, & then go into the grounds of detention* 
in detail, of each detenu. The questions of law* 
are common to all the applns. but the ground® 
conununioated though similar in naturOi vaejr 
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fxooa oaas to oaso & would require a separate 
treatment in each ease. 

[8] The principal contention of law, which is 
common to all these applns. & has been very 
8t tenuously canvassed at the bar, may be thus 
put in nutshell; it is contended that the activi- 
ties on the basis of which the orders of deten- 
tion have been made {which activities are 
loo^ly A; commonly called “blackmarketing’' 
or “hoarding” in food or cloth) do not attract 
the operation of ol. (hi) of sub- sec. i (a) of s . 3 of 
the Detention Act, To understand this conten- 
tion, it is necessary to give some more details. 
The relevant portion (omitting unnecessary de- 
tails) of S. 3 of the Detention Act reads thus : 

“The State Government may, if satisfied with res- 
pwt to any perBon that with a view to preventing 
him from acting iu any manner prejudicial to the 
maintenance of supplies and services essential to the 
oommuuity, make an order directing that such person 
be detained." 


Learned counsel for the petnrs. have empha- 
sised the word “and” occurring between the 
words supplies” ^ “services”. It is contended 
that the word “and” has been used in the 
ordinary conjunctive sense, & mere maintenance 
of supplies or maintenance of services does not 
attract the operation of cl. (iii) aforesaid. It is 


argued that what attracts the operation of that 
clause is the maintenance of both supplies 
services essential to the community; in other 
words, the “supplies” must go together with 
the “services.” 


[ 4 ] This argument has been further developed 
with reference to the three Lists — Union List, 
State List & Concurrent List— in the Seventh 
Schedule of the Constitution of India. The 
Detention Act is an Act made by Parliament 
& extends to the whole of India. It is a tem- 
porary Act in the sense that it shall cease to 
have effect on 1-4-1951, save as respects things 
done or omitted to be done before that date, 
vide S. 1 ( 3 ) of the Detention Act* Entry 9 of 
the Union List is : 

“Preventive detention for reasons connected witli 
l>efenoe, Foreign Agairs, or the security of India; 
persons subjected to such detention.” 

The concurrent list also deals with preventive 

detention in Entry 3, which reads thus : 

* Preventive detention for reasons connected with 
the seourity of a State, the maintenance of public 
order, or the maintenance of supplies & services esson- 
tial to the community; persons subjected to such 
detention." 


It is to be noted that cl. (iii) of S. 3 ( 1 ) (a) of 
the Detention Act is taken from Entry 3 of the 
Oonouirent List. It should be made clear at 
the very outset, that the question raised before 
ua is not really one of legislative competency : 
it is conceded that by reason of Entry 3 above, 
^^liament . had power to legislate for preven- 


tive detentfon for reasons connected with tho 
maintenance of supplies A; services essential to 
the community. What is contended before m 
is that the kind of activities to which a refer- 
ence has been made in the grounds of deten- 
tion in these cases, does not attract the opera- 
tion of cl. (iii). It is pointed out that Entries 
2(3 & 27 of the State List relate to; 

“26. Trade and commerce within the State, subject 
to the provisions of Entry 33 of List III, 

27.*Produotion, supply and distribution of goodii, 
subject to the provisions of Entry 33 of List HI.” 

Entry 33 of List III relates to a different matter 
A need not detain us. What is contended before 
U3 is that the activities in respect of which tho 
orders of detention have been made come more 
properly under Entry 27, or possibly Entry 26, 
of the State List; & under Art. 246, Constitu- 
tion of India, the Legislature of the State had 
exclusive power to make laws with regard to 
those items ; therefore, thoEe activities do not 
come within the meaning of the expression 
“maintenance of supplies & services essential to 
the community” as contemplated in Entry 3 
of the Concurrent List. It is contended that 
that expression embraces such matters as the 
supply of electric energy, public water works, 
etc., the maintenance of which comprises both 
‘ supplies and services essential to the commu- 
nity.'’ 

[ 5 ] Learned counsel for the petnrs. took ua 
through the Defence of India Act & the Eules 
made thereunder, Ordinance xviii [ 18 ] of 1946 
& Ordinance xx [ 20 ] of 1946. A reference was 
also made to the Essential Supplies (Tempo- 
rary Powers) Act, 1946. It was pointed out 
that 3. 2 (i), Defence of India Act, used the 
expression “for maintaining supplies and ser- 
vices essential to the life of the community.” 
Clause (ix) of sub-s. ( 2 ) of S. 2 & cl. (xx) of the 
same sub-section also used the same expression. 

In the Eules made under the Defence of India 
Act, the expression used was “maintenance of 
supplies and services essential to the commu- 
nity” in some Eules; in other Eules, “main- 
tenance of essential services or supplies;” in 
some other Eules, the word “services” wa s- 
dropped altogether, & the expression used waa 
maintaining supplies essential to the life of 
the community” (see in this connection Rr. 65, 

7 7 A, 80, 81 D & 88, Defence of India Eules). It 
is contended that by reason of the use of tho 
aforesaid expressions in the Defence of IndiO' 
Act and the Eules made thereunder, the ex- 
pression maintenance of supplies and services 
essential to the community'* with the use of th& 
conjunctive 'and' therein, acquired a technical 
meaning, A Parliament when it enacted th& 
Detention Act, must have had that meaning in 
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mind when ifc used the expression “mainten- 
ance of supjdies and services essential to the 
community," It is contended that the teohni- 
cal meaning of the expression is such as to re- 
late to the supply of electrical energy, water & 
such other articles as are dealt with by what 
are known as public utility concerns. It is 
pointed out that the Essential Supplies (Tem- 
porary Powers) Act, 1946, & Ordinance xviii 
[18] of 1946, on the other hand, purport to legis- 
late for production, supply distribution of 
goods, or trade commerce in certain commodi- 
ties; in other words, they relate to Entries 26 & 
27 of the State List, By Ordinance XX [20] of 
1946, R. 81, Defence of India Eules ■was al- 
tered, & the expression used was “maintain- 
ing supplies and services essential to the life 
■of the community in connection with regu- 
lating or prohibiting the production, distri- 
bution, use or consumption of electric ener- 
gy. etc, therefore, it is contended that the 
expression “maintenance of supplies and ser- 
vices essential to the community" has a conno- 
tation which is different from mere production, 
supply & distribution of goods, or trade & com. 
merce; & the activities of the detenus in these 
cases, assuming the activities to be such as are 
mentioned in the grounds, come more properly 
under the latter than the former category, 

[6] In order to dispose of these arguments & 
•contentions, the details whereof I have stated 
above, it is necessary to make a brief reference 
to the “activities” on the basis of which the 
orders of detention have been made. I shall, 
latter on, refer to the grounds of detention 
an detail when I take up the case of each 
detenu. Here, I shall refer to the grounds 
in two of the cases by way of illustration only. 
In the case of Dayanand Modi (cr. Mise. No. 
•690 of 1950), which was the first case heard by 
us & in which the legal contentions mentioned 
above were elaborated by Sir Saltan Ahmed, 
the grounds, after referring to the duties of a 
licensee under the Bihar Cotton Cloth and 
Yarn (Control) Order 1948 & the artificial scar- 
city in cloth created by withholding from sale 
■of certain varieties of cloth, stated that on a 
search of the shop of the detenu an excess of 
some dhotis <& savis & of several thousand 
yards of a popular variety of cloth was found 
which, it was stated, was evidently kept for 
blaokraarketing. In or. Misc. 613 of 1950, the 
detenu is one Mohan Lai. The grounds com- 
municated to him show that on a search of his 
shop, he was found to be in possession of 138 
pairs of dhotis & sarts in excess of the quantity 
shown in his accounts. The accounts also dis. 
closed a shortage of 458j yards of yardage 
■cloth. It was further alleged that he attempted 


to mislead the checking ofl&cer by counting 
only ten pieces of saris in each bundle when 
they contained twenty pieces. For the purpose 
of the argument which we are now considering, 
it must be assumed that the grounds, or the 
facts relating thereto, are correct & do exist in 
fact. In this batch of cases, when we originally 
heard them, there were some cases which rela- 
ted to similar activities in the matter of food- 
stuff, such as rice & wheat. By reason of the 
fact that some of the detenus have already 
been released by the State Govt., this batch 
now no longer contains any case relating to 
food, but the nature of the activities with re- 
gard to food is the same as with regard to 
cloth, & the question of law which we ate now 

deciding will apply equally to both classes of 
cases. 

[ 7 ] Now, the question is whether activities 
of the nature referred to above come within 
the expression “maintenance of supplies and 
services essential to the community” occurring 
in cl. (iii) of s. 3 (i) (a) of the Detention Act. 
In my opinion, the answer to the question 
should be in the affirmative, & my reasons are 
these. 


[8] The expression “maintenance of supplies 
and services essential to the community” 
which was used in the Defence of India Act 
the Rules made thereunder was, in all probabi- 
lity, copied from the Emergency Powers 
(Defence) Act, 1939, passed in England during 
the last war (2 & 3 Geo. VI, c. 62). Section 1 of 
that Act enabled His Majesty to make Defence 
Regulations by Orders in Council for, among 
other things, “maintaining supplies and servi- 
ces essential to the life of the community”. 
The entire fascicle of Defence Regulations 
made under that statute were not available to 
us, but in two of the English decisions which 
were brought to our notice, some of the Defence 
Regulations were quoted. In the celebrated 
case of Liversidge v. Anderson^ (1942) A. 0. 
206 ; (1941-3 ALL B, B. 338), Regn. 18B was 
quoted, in para (lA) of which the expression 
used was “the maintenance of supplies or ser- 
vices essential to the life of the community.” 
It is worthy of note that though the parent 
statute used the expression “and” the Regula- 
tion made thereunder used the expression or . 
In Point of Ayr Collieries, Ltd. v. Lloyd 
George, (1943) 2 ALL E. B. 546, Regn. 55 (4) 
was quoted : the expression used in this Regn- 
lation was “for maintaining supplies ahd ser- 
vices essential to the life of the community”* 
It would, thus, appear that in the Regulations 
made under the Emergency Powers (Drfence) 
Act, 1939, the word “supplies” and the word 
“services” were sometimes coupled with thfl' 
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<joniuiiotive “and" k sometimes with the dis- 
junotive "or", though the statute itself used 
the expression "for maintaining supplies and 
services essential to the life of the community". 
In the subseQuent statute, Emergency Powers 
(Defence) Act, 1940, which extended the powers 
under the previous statute, the expression used 
was "for maintaining supplies or services essen- 

I tial to the life of the community". On a careful 
comparison of the English Statutes <fe the Regu- 
lations made thereunder as also the Defence of 


India Act & the Rules made thereunder, it 
^eems to me that the word "and" between the 
words "supplies" dk "services" was not used in 
any restrictive sense, but in a comprehensive 
sense ; in other words, authority was given to 
make Regulations or Rules, as the case might 
be, for maintaining supplies essential to the 
life of the community, or for maintaining ser- 
vices essential to the life of the community, or 
for both. That is the reason why in some of the 
Defence Regulations made under the English 
statute <fe in some of the Rules made under the 
Defence of India Act in India, the expression 
^‘and" was used while in some others the ex- 
pression ‘or' was used, The authority was there 
to make Regulations or Rules for either of the 
two matters, essential supplies k essential ser- 
vices, & also for both together. I do not think 
that there was any necessary intendment to 
restrict the operation of the expression to such 
matters only as the supply of electrical energy, 
public water supply, etc., as is contended by 
learned counsel for the peturs. I think that 
exactly same is the moaning of the expression 
used in the Detention Act of 1950. With regard 
to the use of the conjunctions "or" & "and", 
Maxwell has made the following observations 
(Maxwell on Interpretation of Statutes, 9th 
Edn,, p, 244) : 


“To carry out the intention of the Legislature, it is 
occasionally found necessary to read the conjunctions 
‘or* A ‘and' one for the other. The 43 'ELIZ. c,3, 
for instance, in speaking of property to be employed 
for the maintenance of ‘sick and maimed soldiers, 
referred to soldiers who were either the one *or' the 
other, & not only to those who were both." 

Ife is observed in Stroud’s Judicial Dictionary 
’ (2nd Edn., p. 82), that the word ‘and’ had 
generally a cumulative sense ; some times, 
however, it is by force of context read as ‘or’. 
It seenas to me that the manifest intention of 
Parliament in the use of the expression "main- 
tenance of supplies and services essential to the 
‘Community" in el. (iii) of s. 3 (i) (a) of the 
Detention Act was to provide for preventive 
detention for reasons connected with the main- 
tenanoe of supplies essential to the community 
x>r the tnaintenanoe of services essential to the 
’<(onunuiuity or both. 


[9] The matter may algo be looked at from 
another point of view. A supply of food or 
cloth which is easential to the community has, 
indeed, a service aspect as well. If the supply 
is stopped or interfered with, then the service 
which that supply ensures is also stopped or 
interfered with. The word "service" has a 
wider connotation, & one can think of "services" 
which do not necessarily depend on a supply 
of goods or commodities; e.g., the service ren- 
dered by workers in essential undertakings. 
But the supply of an essential commodity can- 
not be contemplated as entirely divorced from 
service; because an essential supply is a service 
to the community, 

[lOj One can easily imagine a situation in 
which the supply of food or cloth is more 
essential to the life of the community than the 
supply of electric energy. To say, in that situa- 
tion, that the supply of electric energy is a 
service to the community, but the supply of 
food or cloth is not a service to the community 
will, in my opinion, be absurd. I am deftnitely' 
of the opinion that any activity which directly 
interferes with or threatens the maintenance 
of the supply of such primary necessities of lifti 
as food or cloth attracts the operation of cl. (iii) 


of s. 3 (i) (a) of the Detention Act. 

[ill One word of caution is, however, neces- 
sary here. The word "maintenance" has to be 
given its due meaning : it means "act of main- 
taining," ‘'keeping up," "continuance." In my 
opinion, any apprehended act of blackmarket- 
ing or hoarding will directly affect maintenance 
(as that word is ordinarily understood) of 
supply A service essential to the community. 

[12J It is, I think, wrong to say that because 
production, supply & distribution of goods or 
trade &; commerce within the State are sepa 
rate entries in the State List, therefore, the 
expression used in cl. (hi) of s. 3 (l) (a) of the 
Detention Act has a narrow or restricted mean- 
ing. It has been said more than once that the 
entries in the Legislative Lists are not to be 
treated as water-tight compartments. For 
judging legislative competence, what is to be 
seen is fche primary object of the legislation or 
the pith & substance. We are not here concern- 
ed with legislative competency. As observed by 
Patanjali Sastri J., in Machindar Sivaji v. The 
King, (1949) 11 F. C. R. 827 : (A. I. R. (37) 1950 F. 
c. 129) there is a distinction between legislation 
in exercise of the power granted under an entry 
in the legislative list & action taken by the 
executive in pursuance of such legislation. 
When Parliament enacted cl. (iii) of s, 3 (i) (a) 
of the Detention Act, fche primary object was 
preventive detention of a person who was likely 
to act in a manner prejudicial to the mainten- 
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ance of sapplies & services essential to the 
community ; the apprehended act may inci- 
dentally have reference to the production, sup- 
ply or distribution of goods, but that would nob 
necessarily take it out of the mischief sought 
to bo reached by cL (hi) of S. S (l) (a) of the 
Detention Act. It is worthy of note that entry 3 
of the Concurrent List talks of preventive 
detention for reasons {inter alia) connected 
with the maintenance of supplies & services 
essential to the community. The expression 
“for reasons connected with" is important: it 
means that the detention is for reasons con- 
nected with the maintenance of supplies & 
services essential to the community. Such de- 
tention may affect the supply of goods, but that 
does not mean that the detention is for an 
obiecb other than what is contemplated by 
Entry 3 of the Concurrent List. 

[13] Mr. Basanta Chandra Ghose, who argued 
some of these cases raised another contention 
to which a passing reference may be made at 
this stage. He contended that cl. (iii) of S, 3 (l) 
(a) of the Detention Act should be construed on 
tbe principle of ejusdem generis as being related 
to cl. (ii), which precedes cl. (iii) k which relates 
to the security of the State or the maintenance 
of public order. His contention is that the main- 
tenance of supplies & services essential to the 
community referred to in cl. (iii) must have 
some relation to the maintenance of publio order 
or the security of the State. I need only say 
that I am unable to accept this narrow construc- 
tion of cl. (iii). The ejusdem generis rule is one 
to be applied with great caution & not pushed 
too far. The caution given by Parwell L. J., 
that “unless you can find a category, there is 
no room for the application of the ejttsdem 
generis doctrine" can bear repetition, & where 
the words are clearly wide in their meaning, 
they ought not to be qualified on the ground of 
their association with other words (see Craiea 
on Statute Law, Edn. 4, p. 467). In Rex v. 
Basudeva, A. I. B. (37) 1950 P. c. 67: (61 Cr. I*. J. 
ion), the' question of the relation between 
blackmarketing in essential commodities & the 
maintenance of publio order was considered by 
the P. C. It was observed by their Lordships i 

“It is true that blaokmarketing in essential com- 
modities may at times lead to a disturbance of publio 
order, but so may, for example, the rash driving of an 
automobile or the sale of adulterated food stufls. Aotivi- 
tics such as these are so remote in the chain of relation 
to the maintenance of publio order that preventive 
detention on account of them cannot, in our opinion, 
fall within the purview of Entry 1 of List II,” 

The Entry to which their Lordships were re- 
ferring in that cose was Entry I of List II of 
Soh, vn, Government of India Act, 1935 , which 
related, among other things, to “preventive 


detention for reasons connected with mainten- 
ance of publio order.” There was no such' 
expression as “maintenance of supplies and ser- 
vices essential to the community" in that Entry. 
It may well be that the scope of Entry 3 of the- 
Concurrent List was advisedly widened by in- 
cluding the maintenance of supplies & services 
essential to the community, as one of the 
matters in connection with which a law for* 
preventive detention could be made. 

[14] Por all these reasons, I must overrule- 
the contention that the activities referred in the- 
grounds of detention in these oases do not- 
attract the operation of cl. (iii) of S, 3 (l) (a) of 
the Detention Act. 

[15] The other contention of law which has- 
been raised in some of these cases is this. It 
is pointed out that S. 3 (l) of the Detention- 
Act says that the State Govt, must be satisfied' 
that it is necessary to make the order with a. 


view to preventing a person from acting in any 
manner prejudicial to the maintenance of sup- 
plies & servicoa essential to the community. 
The argument before us is that three courses 
were open to the State Govt, : (a) cancellation 
of the licence ; (b) prosecution under th 
Essential Supplies (Temporary Powers) Act 
1946 ; (c) detention. It is contended that wheni 
cancellation of the licence or prosecution of the 
offender would have more effectively served the 
purpose, it was not open to the State Govt, to 
pass an order of detention. Another contention 
has been that it was not at all open to the 
State Govt, to detain a person against whom a 
prosecution for an alleged offence was pending- 
As to the first argument, the short answer, I 
think, is that it was for the State Govt, to 
decide which alternative it should adopt or 
which was most effective in the oiroumstanoes 
of the case. I do not think that it is for this 
Ct. to decide the matter, or even to express 
any opinion as to which alternative should be 
the most effective. I can do no better than 
quote the observations of Lord Greene M. B. 


in Point of Ayr^ Collieries Ltd, v. Lloyd 

George, (1943) 2 ALL. E. R. 646 : 

“If one thing is settled beyond the possibility of 
dispute, it is that, in construing regulations of thia- 
oharaoter expressed in this parbicolar form of lang- 
uage, it is for the competent authority, whatever 
Ministry that may be, to decide as to whether or not 
a oase for the exercise of the powers has arisen." 


As to the second argument that it was nob- 
open to the State Govt, to detain a iwrsonf* 
against whom a prosecution was pending, wn* 
recently considered this question in cri. Miso. 
N03. 626 & 627 of 1950, d/- 21-12-1950. I do nob 
wish to repeat what I said there, after a care- 
ful consideration of the cases cited at the bar. 
I need merely summarise the oonolusionfl 
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which we arrived. The answer to the question 
whether detention & prosecution can be simiil- 
taneoualy made does not depend on any rule 
of law : the question has to be approached, ^ 
answered in each case, on the footing whether 
the order of detention, in view of the pending 
prosecution, is bona fide or not. For answer- 
ing the question the unoontro verted facts may 
have to be considered, & the test will be whe- 
ther the order of detention is for the purpose 
it purports to be or really for any ulterior or 
JcoUateral purpose. One i^oint of distinction 
between some of these oases &> cri. Misc. iJos. 
€26 (fe 627 of 1950 must be noted here. We 
found in cri. Miso. Nos. 626 & 627 of 1950 that 
the grounds of detention & the grounds on 
which prosecution was made were not the 
same. In these cases, however, the prosecution, 
if any, for an offence under the Essential 
Supplies (Temporary Powers) Act, 1946, arose 
out of the same facts which ultimately led to 
the detention. In the course of his arguments 
the learned Govt. Advocate stated before us 
that the State Govt, had passed orders for 
taking necessary steps for the withdrawal 
of pending prosecutions in cases where 
such prosecution was pending on the same 
facts. In view of this statement it is, I think, 
unnecessary to consider this matter any further, 
except to state that I am unable to accept the 
extreme proposition of Mr. Basanta Chandra 
Ghose to the effect that when an offence is 
alleged to have been committed, the State 
Oovt. has no authority to detain, but must 
launch a prosecution & wait for the decision of 
the Ot, Kor am I impressed by the other argu- 
ment that the withdrawal of a pending pro- 
secution will, in certain cases, amount to an 
acquittal & therefore, deprive the State Govt, 
of any legal authority to make an order, of 
detention on the same facte. These contentions 
fail to take note of the basic distinction be- 
tween preventive detention & punitive deten- 
tion, & if accepted, will defeat the very object 
of the Detention Act. Mr. Ghose relied on 
certain observations of Bam Labhaya J. in 
Labaram DeJca v. The Statet (a decision of the 
Assam High Court) 65 o. w. N. 13 : (A. i. B. 
<38) 1951 Assam 43) which seem to lend some 
support to his contention. Thadani 0. J,, 
another member of the Bench, made it clear 
that he was not a party to those observations. 
With due respect, I am unable to accept those 
oWervations as laying down any rule of law. 
The other decisions cited at the bar on this 
point we considered in Ori. Misc. Kos. 626 & 627 
of 1950. 

[l5] Having disposed of the contentions of 
law which ore oommon to these oases, I now 


proceed to a consideration of the grounds of 
detention in each cose in order to determine 
(a) if there has been any failure to comply with 
the mandatory provisions of Art. 22 of the 
Constitution; (b) if tho order of detention is 
mala fide-, or (c) if it is bad for any other 
reason. For the sake of convenience, I would 
take each case separately. 

Cl7] Cri. iLf7sc, No. S90 of 1050. (Name of 
the detenu is Dayanand Modi) ^ The order of 
detention in this case was passed on 11-10-1950, 
& the petnr. was arrested on 13-10-1950. The 
grounds of detention were communicated to 
the petnr. on 22-10-1950. In the grounds it was 
stated that the petnr, Sri Dayanand Modi was 
the director & one of the proprietors of the 
firm of Messrs Modi & Sons, which firm held 
a licence under s. 3, Bihar Cotton Cloth and 
Yarn (Control) Order, 1948. It was stated that 
in the capacity of a licensee the firm was 
appointed as one of the cloth importers in Bihar. 
In paras. 2 & 3 of the grounds, a reference wa£ 
made to the method by which importers of 
cloth in the State of Bihar got their quota of 
the cloth allotted to them, & also to the condi- 
tions of the licence under which a register of 
daily transactions has to be maintained. In 
para, 4, reference was made to the scarcity of 
cloth artificially created by some anti-eocial 
cloth dealers who withheld from sale certain 
varieties of cloth. Then follow paras. 5, 6 <&: 7 
which I had better quote in exfceneo : 

“5. The stock & account of the firm, relating to 
cloth were accordingly checked on 4-10-1950, &it was 
discovered that account books bad not been written 
properly from 3-8. 1950 to 4-10 1950, in respect of the 
receipt & sale of cloth from the mill by the Textile 
Comr. & received by the licensee, 

6. According to the stock register they should have 
the following cloths in their shop on 4-10-1950. 

Dhotis & saris ... 14,460 pairs 

Yardage 3,01.668 yards 

Chadars ... 3,722 

Fents ... 14 Iba. 

But on physical verification the following stocks were 
found In the shop, 

Dhotie & saris ... 16,491 pairs 

Yardage 3,37,412^ yards 

Ohadars ... 1,454 

Fents 340 

Thus an excess of 2031 saris & dhotis & 36,743^ yards 
of popular variety cloth was found in the shop which 
was evidently kept for black-marketing during the 
Fuja & Mubarram. The shortage of 2268 chadars 
had evidently been sold in blackmarket. 

7. The following past history of the proprietors of 
the firm ehows that 8hri Dayanand Kodi habitually 
indulged in hoarding cloth & selling the same in Mack 
market at exorbitant prices, (a) 6bri Dayanand Modi 
was prosecuted under S. 81 (4), Defence of India Buies, 
read with Ss. 353/188, I. P. 0., for snatching the cloth 
seized on account of forged stamping from the hands 
of the cloth Inspector. He was, however, acquitted of 
the charges, (b> In accordance with the instroebio 
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contained in telegram No. 75TBX, dated 4-2-1948, the 
S. D. 0. Sadar reserved 20% of the cloth for supply to 
the low paid Govt, servants. But this fix‘m disposed of 
the stock in bhvck-markot for getting more money 
than what he would have got by selling to Govt, ser- 
vanta at controlled price, (c) In spite of a decision of 
Cloth Controller that distribution of popular non- 
popular variety of cloth to the retailers from the stock 
of Messrs, Jlodi A Sons will be made by the D. C. 
Ranchi, Shri Dayanand IModi disposed of 18,000 yards 
of popular variety of cloth on 25-7-1950 to retailers of 
his own choice, (d) On 3-8-1950, the retailers linked 
to this importer, staged a demonstration of dissatis- 
faction with black flags it bundle of non- saleable cloth 
kept in rickshaw protesting against the 'firm as they 
had sold popular varieties of cloth in blackmarket & 
supplied them only non-popular varieties which had 
no market. {e| A truck load of cloth sent by Shri 
Dayanand Modi outside Ranchi towards the Dalton- 
ganj was detected near Kuru barrier by the Inspector 
of anti- smuggling force.’* 

In the concluding portion of the grounds, it 
was stated that the State Govt, was satisfied 
that if the petnr. was allowed to remain at 
large, he would indulge in activities prejudicial 
to the maintenance of supplies essential to the 
community. 

[18] It has been contended before us that the 
order of detention in this case is mala fide 
h bad, because (a) the alleged grounds have no 
existence in fact, k (b) there is no firm of the 
name of Messrs Modi & Sons, & the petnr. is 
not one of the proprietors of any such firm, It 
is stated that there is a limited liability com- 
pany of the name of Modi & Sods Limited; 
but the i)etDr. was neither the managing direc- 
tor, nor the manager of the said company. 

[19] To appreciate contention (a) above, it is 
necessary to refer to the affidavit made by one 
Sitaram Lohia, a relative of the detenu, in 
support of the petn. In this aflBdavit, it was 
stated tliat on 3-8-1950, the District Supply 
Officer of Ranchi removed the stock register, 
vouchers & other papers. These papers were 
demanded back several times, but were not 
returned: therefore, it was stated that the 
allegation in para. 5 of the grounds had no 
existence in fact, because in the absence of the 
stock register & other books of account which 
had been removed on 3-8- 1950, it was i>hysically 
impossible to write up the books which were 
not in the possession of the company. As to the 
allegations in para. 6 of the grounds, they were 
denied; moreover, it was stated that as the 
stock register had been taken away on 3-8-1950, 
& no entries could be made therein between 
3-8-1950 & 4-10-1950, on which date the physical 
verification was made, there would inevitably 
be a discrepancy between what was shown in 
the stock register & what was found on physi- 
cal verification. As to the allegations in para. 7 
of the grounds, it was stated that ground (a) 
of para. 7 showed that the order was mala fide. 
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because even after the acquittal of the petnr^ 
on merits, the State Govt, were alleging a pro- 
secution which had failed as one of the grounds- 
for detention. As to ground (b) of para. 7, it 
was alleged that the order of the Sub-Divisional 
officer dated 4-2-194S, was not addressed to 
Modi &, Sons, It was further stated that the 
direction of the Sub-Divisional Officer to supply 
cloth to Govt, servants was fully complied 
with, & cloth was supplied to all Govt, servants 
mentioned in a chart kept by the District 
Supply Inspector. As to ground (c) of para. 7, 
it was stated that the decision referred to 
therein was never communicated to Messrs 
Modi & Sons. As to ground (d) of para. 7, it 
was stated that Messrs Modi & Sons supplied 
cloth to such retailers as were duly approved 
of by the District Supply Officer. As to ground, 
(e) of para. 7, it was stated that it related to 
cloth freely released (as distinguished from quota, 
cloth) & was sold to licensed dealers of Dal- 
tongan j — which was permissible under the law. 

Cl9a] The aforesaid statements made in the 
affidavit of Sita Ram Lohia were not contro- 
verted by the State of Bihar. The learned 
Advocate- General, who appeared for the State 
of Bihar in some of these cases, took up the 
following position. He contended that it was 
not open to this Ct. to go behind the grounds 
communicated by the State Govt, or to enquire 
into the correctness or otherwise of the facts 
stated therein : according to him, this Ct. 
must accept the grounds or facts as stated by 
the State Govt, & the only point to be consider- 
ed by this Ct. is whether the grounds are rele- 
vant to the object of detention. He further 
submitted that the correctness or otherwise of 
the grounds would be a matter for the Advisory 
Board constituted under S. 8 of the Detention 
Act : therefore, no affidavit in reply need be 
filed by the State Govt. The learned Advocate 
General made it clear to us that, in his view, 
a question of principle was involved, & he in- 
vited a decision on that question. He said that 
he took whatever risk there was in not filing 
an affidavit in reply. 

[20] It is important to remember here why 
the grounds have to be communicated to the 
detenu. Under Art. 22 (6) of the Constitution, 
the authority making the detention order shall, 
as soon as may be, communicate the grounds 
on which the order has been made & shall 
afford the detenu the earliest opportunity of 
making a representation against the order! I 
think that it is quite clear that the grounds 
have to be communicated so as to afford the 
detenu an opportunity of making a represen- 
tation against the order. Clause (6) of Art. 22 
of the Constitution says that nothing in cl. (5/ 
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shall require the authority making the deten- 
tion order to disclose facts which such authority 
considers to be against the public interest to 
disclose It is clear that a distinction is drawn 
between ‘grounds’ & ‘facts.’ There is, in the 
reported decisions, a discussion of the meaning 
of the aforesiid two expressions. In Safatulla 
Khan v. Chief Secretary of West Bengal^ 55 
C. w, N. 27 : (A.I.R, (3S) 1951 Cal. 194 : 51 Cr. h. 
J. 1569), it has been stated that the grounds are 
the bases of the allegations, it the facts are the 
evidence on which the bases of the allegations 
are to be established. Without going into an 
exact dehnition of the aforesaid two expres- 
sions grounds’ & ‘facts,’ one can say, without 
fear of much contradiction, that the ‘grounds,’ 
are based on & arise out of ‘facts.’ In this case, 
we are concerned only with such facts as have 
been disclosed & on which the grounds are 
based. It is, I think, now well-settled la^v that 
the satisfaction, which s. 3 (i) of the Detention 
Act speaks of, is the satisfaction of the State 
Govt., & it is not open to this Ct. to substitute 
its own judgment for that of the State Govt. 
In other words, the sufficiency or adequacy of 
the facts on which the grounds of an order of 
detention are based is not a question which can 
be agitated in this Ct., though if the grounds 
are vague & indefinite & afford no real oppor- 
tunity to make a representation, the Ct. may 
hold that there has been a contravention of the 
mandatory provisions of Art. 22 (5) of the Con- 
stitution. The matter was put very succinctly 
in Point of Ayr Collieries, Ltd. v. Lloyd 

George, (1943) 2 All. E. R. 546 : 

**It is for the competent authority to judge of the 
adequacy of the evidence before it. It is for the com- 
petent authority to judge of the credibility of that 
evidence. It is for the competent authority to judfe 
whether or not it is desirable or necessary to make 
further investigations before taking action. It is for 
the competent authority to decide whether the situa- 
tion requires an immediate step, or whether some delay 
may be allowed for further investigation & perhaps 

negotiation one thing is certain, & that is that 

those matters are not within the competence of this 
Ct. It is the competent authority that ia selected 
by Parliament to come to the decision, Sc, if that deci- 
sion is come to in good faith, this Ct. has no power to 
interfere, provided, of courte, that the action is one 
which is within the four corners of the authority dele- 
gated to the Minister.** 

The same point of view was expressed in 
Maclnndar Shivaji v. The King, A. i. R. (87) 
1950 P. 0. 129 ; (61 cr. L. J. 1480), which dealt 
with the 0. P. and Berar Public Safety Act. 
Beferring to section 2 (l) (a) of that Act, his 
tiordsbip Patanjali Sastri J. observed : 

*'In the present case, S. 2 (1) (a), like most other 
simiJai enactments, authorises the detention of any 
person if the Provincial iQovt. is ‘satisfied* that he is 
acting or is likely to act In a manner prejudicial to 
pBblio safety, order or tranquillity. The language 


clearly shows that tho responsibility for makinf» a de- 

eutiOD order rests on tbo provincial executive, as tbey 

alone are entrusted with tho duty of maintainirm pub- 

10 pence, A it would be a serious derogation from tlmt 

lespousibihty if the Ct. were to substitute its jutlgmeLb 

01 the satisfaction of the executive authority A, to 

that end, undertake an investigation of the sullicieiicy 

0 e materials on which such satisfaction was 
grounded. ' 

however, to point out : 

The Ct cjm. however, examine the grounds dis- 
c osed by the Govt, to see if they are relevant to the 
object winch the legislation has in view, aamaly, the 
prevention of acts prejudicial to public safety & trail- 
quilxitj’, for BEtisfactioD* in this conii^ctiou must bo’ 

vlilue material which is of rationally probative- 

His Lordship then considered the affidavit 
of the Chief Secretary filed on behalf of the- 
Provincial Govt, found that the test laid down 
by him was fulfilled. Therefore, it is not quit© 
correct to say that this Ct. cannot examine the 
grounds at all. It is true that this Ct. cannot 
examine the grounds for the purpose of substi- 
tuting its own judgment for that of the State 
Govt., but Surely this Ct, can examine the 
grounds in order to see if the order of deten- 
tion is bona fide or whether the grounds on 
which the order of detention is founded are 
based on materials of rationally probative value. 
If the facts (disclosed in the grounds) to which 
the grounds relate, or on which the grounds are 
based, do not at all exist, how then can one say 
that non-existent facts or non-existent mate- 
rials have a rationally probative value ? If ther 
alleged grounds or the facts on which tbey are 
stated to be based, do not exist at all, then the -; 
order of detention cannot be said to be a bona 
fide order. It must be remembered that when 
it is stated that the order is mala fide, no dis- ! 
honest motive is necessarily imputed: it merely 
means that the order is bad for want of neees- . 
sary care & caution, or is for some purpose 
other than what is stated in the order of deten- 
tion. If an order of detention is stated to be ' 
based on certain grounds but on uncontrovert- 
ed facts it appears that those grounds do not 
really exist, then it follows that the order of 
detention is made for reasons other than those 
disclosed in the grounds: in that sense the 
order will be a mala fide order, & will also 
contravene Art. 22 (5) of the Constitution. I 
must make it clear, however, that the onus 
of showing that the order is mala fide rests 
on the detenuj* & the onus is a heavy onus 
which may be very difficult to discharge. One 
of the ways by which a detenu can show that 
the order is not bona fide is by stating facts 
by means of an affidavit, & if these facts are 
uncontroverted, they may be taken into consi. 
deration by this Ct. for the purpose of seeing 
if the order is bona fide, or if the order is 
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abased on matGrials of a rationally probative 
lvalue, or if the order contravenes the funda- 
mental right guaranteed by Art. 22 (5) of the 
eConstitution. 1 remember many cases in which 
an aflidavit in reply was made by the State 
Govt., particularly in cases where the facts 
alleged by the detenu, if uncontroverted, were 

I likely to lead to the inference that the order 
was not bofia fide. A mere denial by the 
detenu would not be enough to discharge the 
onus which rests on liim; but the detenu may 
be in a position to state definite facts which 
would show that the order of detention was 
bad either for want of good faith, or on the 
ground that it was based on materials which 
did not at all exist in fact. I respectfully agree 
with the observations of Meredith J, (as he 
then was) in connection with a similar ques- 
tion of principle raised by the Advocate- General 
in Basanta Chandra v. Emperor ^ 23 Pat. 968 
at p. 991 : (a. I. B. (32) 1945 Pat. 44 F. B.). The 
observations were : 

"I will not go so far as to hold that in no case 
could an affidavit be necessary. There might be cases 
where the affidavits of the petnrs. disclosed specific 
circumstances casting a real doubt on the bona fides 
of the orders.” 

I am, therefore, of the opinion that the extreme 
position taken up by the learned Advocate- 
General with regard to the filing of an affidavit 
in reply by the State Govt, has no support in 
law or reason. 

[21] The grounds communicated to the detenu 
of this case show that the main ground on 
which the order of detention was based was 
the failure to enter the stock book between the 
dates, 3-8-1950 & 4-10-1950. On the uncontro- 
verted affidavit of Sita Ham Lohia, it appears 
that the stock book was taken away by the 
District Supply Officer of Eanohi: therefore, 
the failure to enter the stock book had no 
rationally probative value, nor any relevance 
to the object of detention. In my opinion, the 
same infirmity affects grounds 6 & 7, in view 
of the circumstances disclosed by the affidavit 
of Sita Ram Lohia. 

[221 On© other point must be made clear 
here. Affidavits have been filed on behalf of the 
detenus in almost all the cases. Some affidavits 
contain mere denials; some attempt to give an 
explanation of the facts found against the 
detenus, which explanation may or may not be 
true. Such affidavits do not, in our opinion, 
discharge or shift the onus. If the alleged 
facts exist but two inferences are possible, it is 
for the State Govt, to make up its mind as to 
the inference to be drawn. This Ot. cannot say 
that a particular inference should have been 
drawn from the facia. But if the affidavit on 
behalf of the detenu discloses such specific cir- 


cumstances as to show that the alleged faotel 
or grounds are non est^ then the order has 
legs to stand upon. 

[23] For these reasons, I would hold that 
the order of detention in this case is bad. It is 
unnecessary to consider the other contention 
that the petnr. is not the proprietor, nor the 
managing director of Messrs. Modi & Sons. I 
would accordingly allow the petn. & direct that 
the petnr. be released forthwith. 

[24] (His Lordship then considered the petns. 
in cr. Miso. G13 of 1950 (detenu Mohan Lall, 
Or. Misc. 610 of 1950 (detenu Shree Nivas 
Murerka), Cr. Misc. 636 of 1950 (detenu Mahabir 
Prasad), cr. Misc. 635 of 1950 (detenu Kedar 
Nath Poddar) & cr. Misc. 537 of 1950 (detenu 
Govind Rana) & concluded :) The result, 
therefore, is that we would allow only 
one of the petns., namely that of Dayanand 
Modi (cr. Misc. 590 of 1950), & reject the applns. 
on behalf of the other detenus. We direct that 
Dayanand Modi be released forthwith. 

[25] Narayan J. — I agree. 

V>S.B, Ordered accordingly* 


A. I. R. (38) 19S1 Patna 56 [G. N. 7,] 
Laksemikanta Jha 0, J. & Reuben J. 


Awadh Bihar Brasad & others — 
V. Ramji Mahton others — Resps. 


L. F. A. Nos. 2, 3 & 4 of 1949, D/- 9-1-1951, from 
deoieiou of Shearer J., D/ 4-5-1949. 

; (a) Tenancy Laws — Bihar Tenancy Act (VIII [81 
of 1885), S. 112 — Reduction of rent— No notice to 
parties concerned — Validity of reduction. 

An esaminatiou of the different provisions of PartH 
of Chap. X, Bihar Tenancy Aot, shows that in settl' 
ing fair & equitable rent or in reducing the rent of any , 
holding it is obligatory on the revenue officers to givo 
special notice to the parties concerned in the manntf 
provided for in the rules made by the Govt, in this 
behalf. Hence, an order of the reveune officer redaO' 
ing the rent under S. 112, in the absence of the pet* 
ties concerned & without any notice to them, must he 
held to be ultra vires & without jarisdiotion. 

[Paras 9, 10} 

(b) Tenancy Laws— Bihar Tenancy Act (VIII [81 
of 1885), S. 112 — Revenue Officer — Jurisdiction of, 
how to be exercised. 


The revenue officers are invested with powers under 
a special statute & exercise delegated anthorii?. They 
must, therefore, aot within the ambit assigned to them 
under the statnte & exercise jurisdiction only in 
manner provided for in Part II of Ohap. X of the : 
& the rules made by the Provincial Gort. under ^ 188 
of the Act. They have accordingly no jurisdiction 
over persons who are not in the category of portlsB 
before them, nor over persoDS who being entitle^o 
special notice as “parties interested” in the proceed- 
ings have not been served with such notice* [Para 10] 

(c) Tenancy Laws — Bihar Tenancy Act (VIIlCBj 
of 1885), S. 112 & R* 73— Rule for special notice i» . 
mandatory. 
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Biile 73 framed by State Govt* under the Bihnr Ten- 
aQOy Aoti prescribing in its proviso a rule for speoinl 
notice, is mandatory. The underlying object of the 
rule is that before the rent of the holding is proposed 
to bo altered to the prejudice of any party it should 
not be done until that party had notice of the rent 
Settlement proceedings. [Para 10] 

(d) Tenancy Laws— Bihar Tenancy Act (8 [VIII] 
of 1885], S. 112 & R. 73 — Special notice — Burden 
of proof. 

Where in a suit brought by the pltfs, for a declara- 
tion that the order of the revenue officer reducing the 
rent of holdings in dispute is void & without jurisdic- 
tion, the tenants-defts. admit that the pUfs are oo- 
sharer landlords having separate collection separate 
realisation, thus admitting that the pltfs. are persons 
immediately under whom they hold, & plead the bar 
of service of special notice under B. 73, then the onus 
lies on the defts. to prove service of special notice. 

[Para 10] 

L/dl Nar&hi Sinha £ Indrabhanu Singh — /o 7 * 
Appifs.; Baj Kishore Prasad £ K. D. De for S, C. 
Chakraverty — for Resps, 

Lakshmikanta Jha C. J. — These three 
appeals by the pltfs. are under cl, lO, Letters 
Patent, from a decision of a Single Judge of 
this Gt. modifying a decision of the Subordi- 
nate Judge who upheld the findings of the 
trial Ct. & affirmed the decree made in favour 
of the pltfs. 

[2] The following pedigree shows that one 
Dodraj had two sons, Lekha alias Budhau, & 
Sobhan alias Bikii; Lekha had four sons, 
Umrao. Saudagar, Dip Narain & Maulavi, & 
Biku bad two sons, Shyam & Kailas: 


DODRAJ 


Lekha alias 
Budhan 

! 

I I i I 

Umrao. Sauda* Dip Mau- 
gar. Narain. lavi 


Sobhan 
alias Biku, 

I 

I , i 

Shyam Kailash. 


Pltfs. 1 to 8 are sous of Saudagar & Dip Narain 
& Maulavi are pltfs. 4 & 6 respectively. Other 
members of the family are pro fotnid defts. in 
these suits. 


t3] It appears from the record of rights that 
the land in respect of which these three suits 
have been instituted constituted eleven hatai 
holdings of the tenants defts. under the pltfs. 
& the pro formd defts. In December 1922, an 
arrangement was come to between the landlords 
& the different tenants whereby the batai hold- 
ings were converted into naqdi holdings, & 
later on the three groups of defts. executed 
three kabuHats under which the eleven hold- 
ings were amalgamated into three new holdings 
for which they agreed to pay money rent. On 
the basis of these three kabuliats three rent 
salts were instituted against the three groups 
of tenants. In these suits the defts.' plea was 
that the original^eleven holdings still existed 
1061 Fftt./8 


& that there had boon no amalgamation, The 
litigation came up to the H. G. in second 
appeals & a compromise was entered into under 
which, on the defts, making certain payments 
to the landlords by 29-9-1928, the landlords 
were in their turn to treat the original batai 
holdings wliich existed before December, 1922, 
as still existing. There is no evidence to sliow 
that any payment was mado by the tenants 
under the terms of the compromise. In 1938, 
however, the defts. made eleven applns. under 
S. 112, Bihar Tenancy Act, for the reduction of 
their rents on the basis that there were eleven 
t& not three) naqdi holdings. In these applns. 
only Biku & Umrao were made parties & the 
pltfs. were not impleaded. A reduction of four 
annas in the rupee was allowed by the revenue 
officer. Subsequently, he revised his own order 
under s. lOlE (2) and allowed a reduction of six 
annas in the rupee, that is, 37 J per cent, reduc- 
tion in the rents of all the holdings, without 
giving any notice to the pltfs. 

[4] The pltfs. have instituted these suits for 
a declaration that the order of the revenue 
officer reducing the rent of the holdings in 
dispute is void & without jurisdiction. They 
have also claimed arrears of rent for the year 
1347 to 1350 Fasli in respect of each of the three 
holdings at the original jama. Their case, in 
short, is that there are only throe holdings 
(and not eleven), that they are cosharer land- 
lords having separate collections & tliat they 
realise rents separately according to their 
shares. The defts. admitted by their written 
statements the pltfs.' ease of separate oolleotion 
& separate realisation of rents from them; but 
their case was that the suits were in respect of 
more than one holding & therefore, bad for mul- 
tifariousness. They further alleged that the 
jama of each of the holdings had been reduced 
under 8. 112, Bihar Tenancy Act, & the same 
was binding upon the pltfs. 

[5] The learned Munsif held that payment 
was not made in accordance with the compro- 
mise & there were only three naqdi holdings, 

& this finding was not challenged in appeal. He 
also held that the order of the revenue officer 
is without jurisdiction & not binding on the 

pltfs. & has summed up his finding thus : 

*'Iq any case, the order of redaction has to be held 
without jurisdiction for two reasoas. In the firat 
insti nee, the holdings were misdescribed in the appli- 
cations for reduction. Secondly, none of the pltfs. 
were impleaded as parties in the reduction proceedings. 

As such, no notice coaid have been issued upon them. 
The defts, have not shown that in spite of the pltfs. 
not being parties notices have been served upon them." 

On appeal by the defts. the finding of the 
learned Munsif that the pltfs. were not parties 
to the proceedings under S. 112 was not ohal- 
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ienged but it was contcndecl, for the first time, 
that the present pltfs* were effectively repre- 
sented by Bikii & Umrao. This contention of 
the dcff.s. was not accepted by the learned Sub- 
ordinate Judge. In repelling the defts.’ conten- 
tion lie lield that 

“there is no evidence on the record to justify this 
assertion & I have no doubt whatever that in the 
absence of the three sons of Budhan the Eent Reduc- 
tion OQicer had no jurisdiction to entertain the applns. 
& reduce the rent.” 

He also found that the applns. for reduction 
of rent were not with respect to the holdings 
of the defts. In this view of the matter also he 
held that the revenue oflSoer had no jurisdiction 
& his order reducing rent of “non-existent 
holdings” must be held to be ultra vires, 

[6] When the matter came up in second ap- 
peal here, Shearer J. modified the decrees & 
held that 

“the defts. are, however, in possession of the laud set 
out in their applns, & the mere circumstance that an 
incorrect description was given of the holdings in 
which it was comprised could not aSect the jurisdic- 
tion of the Settlement OflScer to reduce the rent.” 

The other ground on which he modified the 
decision of the Cfcg. below was that, special 
notices having been served upon Umrao & Biku, 
the pltfs. as coaharer landlords must also be 
bound. He has held that 
the onus was on the pltfs. not merely to show by 
producing the record of the Settlement OflScer that a 
notice was not issued on them, but also to show that 
they were entitled to notice, & that this onus was 
discharged.” 

In the result, he allowed the appeals & gave 
the pltfs. decrees for rent & interest at the 
reduced rate of rent. 

[ 7 ] The points for our consideration are : 
( 1 ) whether the order of the Settlement Officer 
reducing the rent under S. 112, Bihar Tenancy 
Act, without special notice to the pltfs. is a 
nullity & ( 2 ) whether the Settlement OfiSoer 
had jurisdiction to reduce the rent in view of 
the fact that there were eleven applns., in 
respect of three occupancy holdings. On the 
view that I take with respect to the first point, 
it is not necessary to decide the second question. 

[8] On an anxious consideration of the points 
raised, I do not agree with the view taken by 
the learned Judge of this Ct, that, although 
the pltfs, were not parties to the applns. made 
by the defts. under S. 112, Bihar Tenancy Act, 
the order of the Settlement Officer is binding 
on them. 

[ 9 ] By Notfn. No. 9814. IIT-34.R, dated 19-6-1937, 
as amended by Notfn. No. 3636-S-53-B, dated 
14-8*1937, the Govt, of Bihar being satisfied that 
in the interest of the local welfare it was neces- 
sary to exercise the powers conferred on it by 
s. 112, Bihar Tenancy Act, invested certain 
revenue officers in the district of Patna with 


power (a) to settle rents, & (b) when settling 
rents, to reduce rents if, in their opinion, the 
maintenance of the existing rents would on 
any ground be unfair or inequitable in the fol- 
lowing class of cases, namely, cases of money 
rents of occupancy raiyafcg then payable or 
being paid whish became payable or com- 
menced to be paid on or after 1-1-1915, & on or 
before 31-12- 1933. Thus the revenue officers 
were invested with powers to settle or to reduce 
rents in cases of money rents of occupancy 
raiyats only. In settling the rents the revenue 
officers had to follow under s. 112 .(2a) the pro* 
cedure provided by ss. 104 to 104 J (both inclu- 
sive). Section 104D provides that in framing a 
table of rates under s. 104B, & in settling rents 
under s, 104C, the revenue officers shall be guid- 
ed by such rules as the Provincial Govt, may 
make in this behalf. Section 104B lays down 
the procedure for preliminary publication & 
amendment of settlement rent-roll. The revenue 
officer at this stage may of hia own motion or 
on the appln. of any party aggrieved, at any 
time before a settlement rent-roll is submitted 
to the confirming authority under S. 104P, 
revise any rent entered therein;, but the proviso 
lays down that no such entry shall be revised 
until reasonable notice has been given to the 
**parties concerned” to appear & be heard in 
the matter. Section 104P { 2 ) gives power to the 
confirming authority to sanction the settlement 
rent-roll with or without amendment; but the 
proviso thereto lays down that no entry shall 
be amended, or omission supplied, until reason- 
able notice has been given to the ‘^parties con- 
cerned’' to appear & be heard in the matter. 
Thus an examination of the different provisions 
of Part II of chap, x, Bihar Tenancy Act, shows 
that in settling fair & equitable rent or in 
reducing the rent of any holding it is obligatory 
on the revenue officers to give special notice to 
the parties concerned in the manner provided 
for in the rules made by the Govt, in this be- 
half. The Provincial Govt, under S. 189, Bihai 
Tenancy Act, has power, by notification in the 
Bihar Gazette, to make rules for the purpose 
of carrying out the provisions of the Act. In 
exercise of such powers certain rules have been 
framed by the Provincial Govt, for seivioe of 
notice, & it may be observed, that they have 
the force of law : see Secy, of State v. NUu^ 
Singh, 21 Cal. 38 at pp. 49.50 (F. B.). Rule 65 
provides for general notification in the case 01 
settlement of fair rents under Part II of chap. 
Bihar Tenancy Act. This will notify the date 
on which & the place at which the fair rents 
vyill be settled. Rule 73 prescribes the prooe- : 
dure to be followed by the Bevenue Officer on 
the fixed date & by a proviso lays dovm that 
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^'when a revenue officer proposes to alter an existing 
rent| & the parties have not attended in compliance 
with the general notice prescribed in R. C5 above, the 
revenue officer shall servo each person interested with 
a special notice, & the fair rent shall not te settled 
in the absence of such person until after due service 
of such special notice has been proved.” 

Under S. 78, Rr. 65 to 77 (both inclusive) are 
made applicable to a settle oaent of rents under 
S. 112, Bihar Tenancy Act, 

[103 The pltfs. as already stated, set up a case 
of separate collecticn & separate realisation of 
rent from the defts. The defts, did not contro- 
vert this case of the pltfs. , on the other hand, 
in each suit they admitted by their written 
statements that 

“the realisation & collection in respect of 2 a,nna ,5 liham 
share in the possession of pltfs. 1 to 3 & in respect of 
*2 annas Jeham share in the possession of pltfs. 4 & in 
respect of 2 annas hham share in the possession of 
pltf, 5 are separate (from each group),’* 

Thus. in view of the clear admission by the 
defts. the pltfs were not required to prove 
separate collection & separate realisation of 
rents from the defts. On the findings of the 
Cts. below the pltfs. were neither parties to 
the rent reduction proceedings, nor were they 
represented fay Biku or Umrao, who alone were 
in the category of parties as landlords in the 
petitions filed by the defts. under S. 112 of the 
Act. The revenue officers are invested with 
powers under a special statute & exercise dele- 
gated authority. They must, therefore, act 
within the ambit assigned to them under the 
statute & exercise jurisdiction only in the 
manner provided for in Part; li of chap. X of 
' the Act & the rules made by the Provincial 
Govt, under S, 189 of the Act. They have ac- 
cordingly no jurisdiction over persons who are 
. not in the category of parties before them, nor 
jover persons who being entitled to special 
'Dotice as "parties interested” in the proceed- 
ings have not been served with such notice. 
'Therefore, any rent settled by the revenue 
•officer without notice to the pltfs. who are 
"parties concerned" & interested in objecting, 
•cannot bind them, & the order made by the 
revenue officer may be ignored by them & 
^treated as a nullity. It was observed by 
Willes, J,, in Cooper v, Wandsworth Board 
Works, (1863) 143 E. R. 414 at p. 418 : (14 
0. B. n. S. 180. ) that 

"a tribunal which is by law invested with power to 
-aSect the property of one of Her Majesty’s subjects, is 
abound to give such subject an opportunity of being 
heard before It proceeds; & that rule is of universal 
application and fonnded upon the plainest principles 
of justioe.'* 

gThe rule for special notice is mandatory & this 
linilei it must be observed, is founded on the 
IprinoipleB of justice. In this respect there is, 
Kn my opinion, no difference between s. 112 & 
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112A of the Act. The underlying object; of the 
rules in each case is, as observed by Mukharji J., 
in a case arising under s. ia2A of the Act 
Basdeonarain v. Karumahton, 26 Pat. 592 at 

p. 597 : (a. I. R. (35) 1948 Pat. 153), that 
“before the rent of a holding is proposed to be altered) 
to the prejudice of any party it should not be done) 
until that party had uotice of the rent settloinent pro-^ 
ceedings.” 

Mookerjee, J., in Gora Chasid v. BaJchal 
Chandra, 37 c. L. J. 473 : (a. l, r. (lO) 1023 
cal. 364 held that an order made under S. 40 
commuting rent without service of notice is 
ndtra vires even though there is no express 
rule for notice on persons interested. The 
erder of the revenue officer reducing the rent 
under S. 112, in the absence of the pltfs. & 
without any notice to them, must, therefore, 
be held to be ultra vires & without jurisdiction, 
& the civil Cb. can ignore it. The onus, in my 
opinion, was on the defts, to prove service of 
special notice on the pltfs. The defts. as 
already stated, have admitted that the pltfs. 
are cosharer landlords having separate collec- 
tion separate realisation. They have, there- 
fore, admitted that the pltfs, are persons 
immediately under whom they hold. The pltfs. 
were, in my opinion, as such landlords, en- 
titled to special notice, even if it be assumed 
that they do not stand recorded in register D 
as proprietors. The defts. have pleaded the bar 
of service of special notice & asserted the 
affirmative. The pltfs. can, therefore, be defeat- 
ed only if the defts., prove that special notice 
was served on them even though they were 
not party to the proceedings. In the absence* 
of proof of the bar the pltfs. must succeed. 

[11] In the result, I would allow the appeals 
& restore the decrees of the Cts. below. The 
pltfs. will get their costa throughout. 

[ 12 ] Reuben J. — I agree. In Jagdishwar 
Dayal v. Dwarha Singh, 12 Pat. 626 : (a. i. r. 
(20) 1933 P. c. 122), Lord Thankerton observed 
relative to the power of the Revenue Cts. 
under the Chota Nagpur Tenancy Act to sell 
tenures in execution of decrees for arrears of 
the rent thereof ; 

“Under Chap. XVI of the Act a statutory jurisdic- 
tion is conferred on the Revenue Cts. but that juris- 
diction must be exercised within the statutory powers 
conferred. If then, as already stated, it is not com- 
petent to order a sale of the tenure under S. 208 unless 
the whole interests in the tenure are represented before 
the Gt. it is clear that the order for sale of the tenure 
In the present case was ultra vires of the Revenve 
Ct. & it follows that the sale was not 'made under this 
chapter’ & was outside the jurisdiction of that 0t.“ 

The principle is that a statutory power affect- 
ing righta of property must be exercised strict- 
ly in accordance with the provisions of the 
statute. Here, the requirements of the Bihar 
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Tenancy Act A the statutory rules thereunder 
relating to special notices have not been ob- 
served. This is evident from a perusal of the 
order-sheet of the proceedings under S. 112, 
Bihar Tenancy Act. The general notice under 
B. 65 was issued on 26-10-1937. On that date the 
rents were settled under B, 73. It is not sug- 
gested that the pltfs. attended on that day in 
answer to the general notice & as rents were 
settled on that very day it is not likely that 
the special notice required by the proviso was 
issued to them. Then 4-6-1938 was fixed for 
re-examination under S. 104E (2) of the equity 
of the rents entered in the rent roll. On that 
date there wae no attendance on behalf of the 
landlords; nevertheless, orders were jjassed 
forthwith making a further reduction of the 
rents. As the pltfs were not impleaded the 
notices for 4-6-1938 could not have been direct- 
ed to them, Sc the order-sheet shows that no 
other notices were issued before the rents were 
further reduced, 

[13] The question of representation is a 
question partly of fact & partly of law. It was 
not raised in the Ct, of first instance. Hence 
the defts, cannot be allowed to raise it in 
appeal. Even if it is permitted to be raised, 
the plea must fail for the reasons given by my 
Lord the Chief Justice. 

Appeals allowed. 


A . , R, (38) 1961 Patna 60 [ G . N . 8 .] 
Shearer and Jamuar JJ, 

Mir Hasan Khan and others — AppUs. v. 
The State* 

Cri. Appeals Nos. 115, 156 and 584 of 1949, D/- 
21.12-1950. 

(a) Penal Code (I860), S. 121 — "Waging war” 
— Meaning — Words and phrases. 

"The expression "waging war" in S. 121 can only 
mean "waging war in the manner usual in war.” In 
other words, in order to support a conviction on such 
a charge, it is not enough to show that the persona 
charged have contrived to obtain possession of an 
armoury & have, when called upon to surrender, it 
used the rifles & ammunition so obtained against the 
King's troops. It must also be shown that the seizure 
of the armoury was part & parcel of a planned opera- 
tion & that their intention in resisting the troops of 
the King was to overwhelm & defeat these troops Sc 
then to go on^ & crush any further opposition with 
which they might meet until either the leaders of the 
movement succeeded in obtaining possession of the 
machinery of Government or until those in posses- 
sion of it yielded to the demands of their leaders. 

[Para 11} 

Anno. Penal Code, S. 121, N 1. 

(b) Penal Code (1860), S. 121A-Scope_"Con- 
spires to overawe"— Meaning— Words & Phrases. 

The words "conspires to overawe by means of ori- 
minal force or the show of criminal force the Central 
Govt, or any Provincial Govt," clearly embraoe not 
merely a conspiracy to raise a general insorrection, 


but also a conspiracy to overawe the Central Govt, or 
any Provincial Govt, by the organisation of a serious 
riot or a large Sc tumultuous unlawful assembly. 

[Para 14] 

As the section stands, in certain oircamstances- 
persons who organise a strike among police men or 
certain other public or hfunioipal employees might 
render themselves liable to prosecution under it. 
Clearly, however, persons do not commit this crime 
unless it was part & parcel of their plans to overawe 
the Central or the Provincial Govt, by criminal force 
or show of criminal force. ^ [Para 16] 

The word "overawe" clearly imports more than 
the creation of apprehension or alarm or even perhaps 
fear. It appears to connote the oreation of a situation 
in which the members of the Central or the Provin- 
cial Govt, feel themselves compelled to choose between 
yielding to force or exposing themselves or members 
of the public to a very serious danger. It is not neces- 
sary that the danger should be a danger of assassina- 
tion or of bodily injury to themselves. The danger 
might well be a danger to public property or to the 
safety of members of the general public. [Para 16] 


Where a large number of police havildars & con- 
stables conspired to withhold their services with the 
object of compeUing the Prov. Govt, to yield to their 
demands & the conspirators seized the armouiies <fc. 
took possession of the arms & ammunition but re- 
mained peacefully in the police lines & did nothing to 
intimidate the general body of citizens, but took steps 
to ensure that the working of the treasury should not 
be interrupted. Seld that it oould not fairly be said 
that there was any such show of criminal force as was 
contemplated by S. 121 A. [Para 22] 

Anno. Pen. Code, 8. 121A, N. 1. 

(c) Penal Code (1860), S. 121A — Conspiracy — 
Proof. 

It is not usual for a prosecution for conspiracy tO' 
be instituted unless the public prosecutor is in a posi- 
tion to put into the witness box one or more persons- 
who have, at one time or another, been parties to the. 
conspiracy Sc also to produce documentary evidence iu' 
the shape of letters or communications which have 
passed between some of the conspirators showing what 
exactly they intended to do & how they intended to- 
do it. [Para 19] 

Anno. Pen. Code, 8. 121 A, N. 2. 

(d) Penal Code (1860), S. 120B — Accused in 

pursuance of conspiracy, inciting police consta- 
bles to desert their posts ^ withhold their services 
& rise in mutiny — Charge of conspiracy to commit 
offence under S. 3, Police (Incitement to Disaffec- 
tion) Act, 1922 — . Accused held guilty & could be 
sentenced to 6 months R, I. [Para 25] 

Anno, Pen. Code, S. 120B, N. 6. 

Awadheshnandayi Sakai Sc Jjal Kishore — for 
AppltSf The standing Counsel and Pandey, Nor- 
singh ;?a7iai —for the State* 

ShGftFBP J* — The applts. in two of these 
three appeals are, or were, constables, belong-' 
ing to the armed, police in the districts of 
Patna, Gaya & Monghyr. Bamanand Tewan* 
the applt, in the third appeal, was at one time 
a constable, but was dismissed in 1942. The 
applts. were prosecuted in consequence of the 
part taken by them in what has been deswdbed 
as a rebellion, but what may, 1 think, moco 
accurately be described as a mutiny among oe^ 
tain sections of the police force stationed ipj 


\ 
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five diatiriots of the proviaoe, which occurred in 
the spring of 1947, Although Ramanaud Tewari 
had ceased to be a member of the police force 
five years previously, he was the President of 
an assooQ. formed by constables & havildars. 
This assoon. or police union, as it was called, 
had not then been recognised by the Provin- 
cial Govt, the reason, apparently, being that 
the Provincial Govt, was of opinion that no 
one should be permitted to be an ofiice- bearer 
of such an assoon. unless he V7ere a serving 
member of the polios force. On 20-3-1947, a 
havildar, Kamta Bingh, was called to give evi- 
dence in the Ct. of Mr. Bishwambhai* Chau- 
dhuri, the Sub-divisional Mag. of Gaya. In 
consequence of some incident which oocuiTed, 
Mr. Chaudhuri prosecuted this havildar for 
contempt of Ot. & sentenced him to pay a fine 
of Rs, 100. Kamta Singh was unable to pay 
this fine immediately, & instead of giving him 
time to pay it, Mr. Chaudhuri committed him 
to jail. The constable or constables on duty 
in his Ct. declined to remove the havildar, & 
thereupon Mr. Chaudhuri came down from the 
dais & himself removed the havildar to the 
kajat» Not unnaturally, perhaps, this incident 
aroused a great deal of indignation among the 
havildars & constables at Gaya. At one of the 
meetings, which took place in consequence of 
it, they decided to go on strike from 23.3-1947, 
& a telegram communicating this decision was 
sent by or on behalf of the police Union to the 
Superintendent of Police. 

[2] This telegram was despatched at about 
midday on 21-3-1947. On the day following, 
Ramanand Tewari arrived in Gaya & held con- 
sultations with the leaders of the havildars & 
constables & also with certain prominent cong- 
ress men in the town. At a meeting, which was 
held at 8 p. m, on 23-3-1947, the decision to go 
on strike was affirmed & at the roll call, which 
took place at 9 p. m. that night, none of the 
constables in the police lines attended. At this 
time the communal situation in the town of 
Gaya & elsewhere in the province was tense, & 
largely in consequence of this, a number of 
constables belonging to the armed police were 
stationed at various points in the town. These 
constables abandoned their posts & returned to 
the lines, taking their arms & ammunition with 
them. The armed guards over the armoury & 
over the treasury remained, however, at their 
posts, & on the day following & indeed through- 
out the period of the strike the treasury was 
permitted to function. The armed x)olice of two 
of the three outlying sub-divisions, namely, 
Jehanabad & Kawada. also went on strike. At 
Na^da they prevented the sub- treasury from 
fanationing, but at Jehanabad, as at Gaya, the 
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working of the sub. treasury was not inter- 
fered with. 

[ 3 ] At about midday on 24-3- 1947, a sergeant 
J. G. Lacey, was sent by the eergeant. major 
to the armoury to obtain ropes & handcufis 
with which to bring under-trial prisoners from 
the jiiil to the Ct, of Session, Sargeant Lacey 
was permitted to open the armoury & take out 
the handcuffs & ropes, but, when ho was about 
to take them away, he was stopped & was also 
compelled to hand over the key. On the eve- 
ning of 25 3-1947, a public meeting was held in 
the Whitty Park at Gaya, which was address- 
ed by Kamanand Tewari & by certain cons- 
tables, among them one of these applfcs. While 
this meeting was in progress, certain events to 
which I will refer presently, were taking place 
in Patna & in consequence of them, the action 
which the Provincial Govt, decided to take 
against Mr. Chaudhuri had no effect, & it had 
eventually to call in troops in order to recover 
possession of the armoury. 

[ 4 ] At 5 P. M. on 27-3-1947, an armed force 
consisting of officers & men of the Bihar Regi- 
ment surrounded the police lines & also the 
treasury. An armoured car was sent into the 
police lines & drew up at a distance of 35 yards 
or so in front of the armoury. The sergeant 
major of police, who was in the armoured car, 
climbed on to the top of it & called on the 
havildars & constables to surrender. One of 
them fired a shot at him which, fortunately, 
went wide. The officer in charge of the armour- 
ed car then ordered his crew to fire a number 
of shots at the wall of the armoury, which they 
did. Certain constables, who were in possession 
of rides & ammunition, had taken up positions 
in the armoury & also at some other points in 
the police lines. Some of these men fired on the 
trooxs, & the fire was returned, two constables 
being killed & one, who died later, being wound, 
ed. Eventually, after a desultory exchange of 
shots over a period of about an hour, the havil- 
dars & constables decided to surrender. Accord- 
ing to Captain Chet Singh Parwal, who was 
the officer in charge of the troops which sur- 
rounded the treasury, a number of constables 
had taken up their positions on the roof of the 
treasury & had trained their rifles on him & his 
men. These constables, bower, did not open 
fire, nor in consequence, did Captain Chet Singh 
Parwal. At about 9 P,M.,when these constables 
realised that the constables in the police lines 
had surrendered, they too agreed to come out & 
surrender. 

[S] It seems clear that the resistance which 
was put up to the troops by the havildars 6s 
constables in the police lines was largely due 
to incidents which had taken place in Patna on 
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the preYious two clays. In the afternoon of 
25-3-19-17, the constables at Patna organised a 
meeting in tlie police lines at which, presum- 
ably, they intended to express their sympathy 
■with the constables at Gaya & also, possibly, to 
decide to go on strike themselves. Mr. S. P. 
Varma, the City Superintendent of Police & 
several other police officers went to the police 
lines Sc attempted to prevent the meeting being 
held, Varma was assaulted & those of the 
other police officers who went to his assistance 
were assaulted also. The District Mag., Patna, 
decided to call in the assistance of the military, 
& troops belonging to a British regiment, which 
\yas stationed at Dinapur, came to the police 
lines & trained machine guns on the constables 
assembled tliere. These constables thereupon sur- 
rendered. Prior to this, however, one Barham- 
deo Singh, a constable employed as the driver 
of a motor vehicle, succeeded in getting away 
from the police lines with his truck & also with 
some rifles & ammunition. Barhamdeo Singh 
& the other constables, who were with him in 
this truck, drove to Gaya, stopping on the way 
at the police stations at Fatwa, Bakhfciarpur & 
Bihar, in order to tell the constables there what 
had happened & to call on them to go on strike 
also. Their purpose in going to Gaya was to get 
into communication with Eamanand Tewari. 

[6] Eamanand Tewari decided to go at once 
to Patna, & presumably, because he suspected 
that his truck had been followed, Barhamdeo 
Singh took another route via Bikram, Bihta & 
Maner. At each of the police stations the truck 
was stopped & Eamanand Tewari got out of it 
& urged the constables there to join in the 
strike. On reaching Patna, Eamanand Tewari 
drove, in the first instance, to the new police 
lines & thence to the police station at Pirbahore 
where, apparently, he incited the constables to 
join in the strike. From the Pirbahore police 
station he set out for the Kadarnkuan police 
station, but in the meantime police officers in 
Patna had got to know of his arrival & had set 
out in pursuit of him. The truck driven by 
Barhamdeo Singh was overtaken in a narrow 
road which was, partially blocked by a station- 
ary motor car in which two civilians were sit- 
ting. The men in the truck got out of it & one 
or more of them opened fire on their pursuers. 
This fire was returned, & most unfortunately, 
the two civilians in the motor car were killed, 
as also was one of the occupants of the truck. 
Eamanand Tewari himself got away & went 
either that night or early next morning to 
Chapra. 

[ 7 ] Another ex-constable, Indradeo Singh, 
who has been described as a lieutenant of Eama- 
nand Tewari, left Patna immediately after this 


incident for Monghyr, Indradeo Singh appears 
to have assumed that, as British troops had 
been called in on the previous night, it must 
have been British troops who were responsible 
for opening fire on the occupants of the truck 
driven by Barhamdeo Singh in Kadarnkuan, 
His resentment at the employment of British 
troops & at what, he supposed, quite wrongly 
it would seem, had been their behaviour, had, 
I am inclined to think a good deal to do with 
what took place at Monghyr & also possibly at 
Gaya. Indradeo Singh reached Jamalpur at 
about 5 p.M. & went to the police lines & called 
on the havildars & constables there to go on 
strike, Sergeant Ashtan, on being told of what 
was going on in the lines, at once went to the 
armoury & ordered Indradeo Singh out of it. 
Indradeo Singh called on him to hand over the 
key of the armoury, & when sergeant Ashtan 
declined to do so he was assaulted, one con- 
stable striking him a blow on the head with an 
iron bar. Indradeo Singh then took possession 
of the key & opened the armoury & issued rifles 
& ammunition to the havildars & constables 
Prior to this, Indradeo Singh had been in 
communication by telephone with the police 
lines at Monghyr. At about 7 P. M. the alarm 
was sounded there & the havildars & constables 
decided to go on strike. At about 11-30 P.M. the 
armoury was broken open & rifles & ammuni- 
tion were issued to those constables who wem 
not already in possession of them. 

[s] In the meantime the District Mag. & 
the Superintendent of Police, Mr. A. B. Banerji, 
who had displayed much tact & had done his 
utmost to prevent a strike, received orders from 
Patna that the Military should be called in to 
suppress it. Shortly after midnight, a detach- 
ment of troops took up positions at or near the 
gate of the Fort close to the police lines. An 
order to surrender was given, &, when this 
not obeyed, the officer commanding ordered six 
of his men to fire one round each into the police 
lines. This fire was returned. Between 3 a. m. 
& 4 a. m. the constables at Jamalpur decided to 
abandon the armoury there & to move in to 
Monghyr. They stopped & boarded a cooly train 
which arrived in Monghyr at about 4 a. m. A 
proceeded to the police lines to join the con- 
stables there. The latter mistook them for troops 
& opened fire on them, & several of the Jamrf- 
pur constables were wounded before the mis- 
take was discovered. Orders to stop firing were 
then given & the Jamalpur constables were ad- 
mitted into the police lines. At about 7 a. m. 
next morning, Mr. Banerji made another effort 
to put an end to the strike, & on this occasion 
succeeded in getting the constables to surrender. 
Indradeo Singh succeeded in getting away 
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ftpp^'S to have oi'oaaod the river with the in- 
tention of oreating trouble at Begvisiiriii. So 
{^, however, aa appears from the record, lio 
either^ did not go there or did not sux^cecd in 

his mission. \ 

[ 9 } Hamanand Towari arrived, in Ciuipra on 
27-8-1947, & between 4 p. m. & G p. m. on that 
day addressed a meeting of the constables in 
the police lines. A number of men at this 
meeting decided to go on strike. Any attempt 
to obtain possession of the armoury was, how- 
ever, foiled by tho energy A' oourage of Sergeant 
Major Chandradco Singh who was in charge of 
the special armed police force. This man & his 
jamadar, Manzoor Khan, succeeded in prevent- 
ing their own men from taking any part in the 
meeting, &, when it appeared that an attempt 
might be made to take possession of the armoury 
marched their men there & ordered them to 
resist. The strike of Chapra was, in consequence, 
very much less serious although, apparently, 
troops had to be brought from Muzaffarpur 
before it was finally quelled. The only other 
district in which any constables went on strike 
was Shahabad, At Arrah the ring-leaders were 
apprehended with the assistance of troops from 
Dinapur &, in consequence, nothing untoward 
happened. At Sasaram the armed police deserted 
their posts & took up their positions at the 
sub-treasury, although, as at Jehanabad, they 
allowed the staff of the sub-treasury to carry 
on their work as usual. This strike was brought 
under control by the Superintendent of Police, 
apparently without any assistance from the 
Military, on 29-3-1947, 

[ 10 ] The evidence relating to these various 
events is extremely voluminous. It is, however, 
quite unnecessary to refer to it as'Mr. Awadhesh 
]^andan Sahay, for the applfcs., has conceded 
that it is Substantially correct. The decision of 
each of the appeals depends mainly, if not 
wholly, on certain points of law, &, as such 
evidence as a material bearing on these points 
of law was adduced at each of the three trials, 
the three appeals can conveniently be disposed 
of in one & the same judgment. 

[Xll The applts. in criminal Appl. Na 115 of 
1949 have been convicted under s. I2i of the 
Penal Code for having waged war against the 
King, So far as some of these applts. are con- 
cerned, there was no evidence on which such a 
charge could possibly have been framed. So far 
aa the remaining applts. are concerned the 
charge is sought to be sustained on the ground 
that they were among those who took posses- 
sion of the armoury on 23-3-1947, &, so far as 
|b small minority of them are concerned, also 
ground that they took part in the resis- 
.which was put up to the troops on 27-3- 
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1947, Tlio expression "waging war” means & 
can, I tliiuk, only mean "waging war in the 
manner usual in war." In other words, in 
order to support a conviction on such a charge, 
it is not enough to 'show that tho persons 
cliarged Jiavo contrived to obtain possession of 
an armoury & liave, w’hen called upon to sur- 
render it, used tho rifles ammunition so 
obtained against the King’s troop.s. It must 
also be sliown that the seizure of tlio armoury 
was part parcel of a planned operation it that: 
their intention in resisting the troops of the 
King was to overwhelm & defeat these troops 
it then to go on & crush any further opposition 
with which they might meet until either the 
leaders of the movement succeeded in obtaining 
possession of the machinery of Govt, or until 
those in possession of it yielded to the demands 
of their leaders. 

[ 12 ] That this is so is I think, made quite 
clear by an examination of the Bill which led 
to the insertion of S. 121A, in the Penal Code. 
The section, as it appears in the Bill &, more 
particularly, the latter portion of it, is not 
precisely the same as the section, which was 
ultimately enacted. For our present purpose 
the relevant words in the Bill were ; 

“Whoever conspires to wage or abet civil war 

shall be punished with transportation for life, or any 
shorter terra, or with imprisonment of either descrip- 
tion which may extend to ten years.’* 

Explanation 2 ran thus : 

“Civil war means permanent & organized hostile 
operations carried on by any one section of the com- 
munity against any other section of it.” 

Appended to this were two illustrations, one of 
which was ; "An attack upon an arsenal might 
be civil war if it was intended as the first step 
towards permanent hostilities,” (Gazette of 
India, dated 27-8-1870). The then Legislative 
member of the Govt, of India was Sir James 
Fitz James Stephen who later became one of the 
Judges of the H. C. in England & was perhaps 
the greatest authority of bis generation on 
criminal law. In his Digest of the Criminal 
Law. Eda. 8, p. 57, one of the meanings given 
to the expression "to levy war” is "attacking 
in tho manner usual in war the King himself 
or his military forces, acting as such by his 
orders, in the execution of their duty.” It is, I 
think, quite impossible to say that any of these 
applts. waged war in the sense in which that 
expression, as it occurs in S. 121, Penal Code, 
was used. The applts. or some of them were in 
possession of the armoury at Gaya for several 
days, & it is perfectly clear that they never 
intended to use it as a base for further opera- 
tions. As to the engagement, if it can be called 
an engagement, between them & the troops, 
who were sent against them, it has to be re- 
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membered that very fanfcastits rnmours had 
apparently been spread as to the treatment 
^hich bad been meted out to the constables at 
Patna. It may bo that those of the applts. who 
were inside the police lines & the other havil- 
dars (fc constables who were there with them 
expected the troops to shoot them down & de- 
termined to put up as much of a desperate 
resistance as they could before they were shot 
down. That, I think, is suggested by what was 
said by Sergeant Lacey who was inside the 
police lines & who described the constables as 
having run about “like mad fools” when the 
armoured car i>roceeded towards the armoury. 
The utmost that can, I think, possibly be said 
is that their leaders were determined to make 
the troops sent against them have recourse to 
force in order to arouse public sympathy in 
their cause to put or try to put the Provin- 
cial Govt, in the wrong. Even, however, if 
that was so, ♦the convictions under S. 121, 
Penal Code cannot be supported. The applts. 
were no more guilty of that offence than any 
other persons, who, when called upon to submit 
to arrest, offer resistance. 

[ 13 ] When any body of men, whether 
factory operatives or clerks or policemen go on 
strike, their object clearly is to coerce their 
employers into yielding to their demands. 
Until the early part of the 19th century combi- 
nations of this kind in England were criminal. 
Subsequently, it ceased to be a crime for the 
great majority of workers to resort to a strike 
although certain acts done by strikers were & 
are still punishable as crimes. Policemen, how- 
ever, k certain other classes of employees are 
forbidden by law to go on strike. Each one of 
the applts. who went on strike committed an 
offence & when each of them agreed with the 
others to do so, they jointly committed another 
more serious offence, namely, the offence of 
conspiracy. A conspiracy is in substance an 
agreement to do an unlawful act. The only 
case which I have been able to discover in 
which a number of public servants simultane- 
ously declined to perform their duties in order 
to extort concessions in the matter of pay 
from the State is a very old one decided in 
1769. Vertue y Lord Clive, (1769) 4 Burr, 2472 ; 
(98 E. R. 296). Certain military oflScers in the 
army of the Bast India Company simultane- 
ously tendered their resignations of their com- 
missions on the ground that they had not re- 
ceived as much in the way of allowances as 
they believed they were entitled to. Lord Olive, 
in order to meet the very dangerous situation 
which was thus created, had the ofiScers placed 
under arrest, & when they returned to Eng- 
land, some of them instituted actions to recover 
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damages for assualt & false imprisonment. 
These actions were dismissed, & in dismissing 
them, one of the Judges observed that “this 
combination was a criminal act.'* This deci- 
sion, however, while it shows that the applts. 
were guilty of conspiracy, is of no assistance 
to us in deciding the real point of difficulty 
arising in the appeal, which is whether the 
conspiracy was a conspiracy of such a kind as 
to attract the operation of s. 121A, Penal Code. 

[14] The marginal note to S. 121A is “cons- 
piracy to commit offences punishable by S. 121 ." 
This was strictly accurate description of the 
section which it was proposed to enact in the 
bill originally introduced in the Legislative 
Council. It is quite clear that the conspiracies 
aimed at in the bill were conspiracies either to 
wage war against the King in the manner in 
which it is usual to wage war or conspiracies 
to raise an insurrection with the object of sub- 
verting the constitution. The section, however, 
as finally enacted, brought within its scope 
other conspiracies also, & the marginal note is 
not a strictly accurate description of what is 
contained in it. The words “conspires to 
overawe by means of criminal force or the 
show of criminal force the Central Govt, or 
any Provincial Govt.” clearly embrace not 
merely a cons piracy to raise a general insurrec- 
tion , but also a conspiracy to overawe the 
Central Govt, or any Provincial Govt, by the 
organisation of a serious riot or a large & tum- 
ultuous unlawful assembly. 

[ 15 ] Possibly, in modifying the section as it 
stood in the bill, the Legislative Counoil hod 
in mind the case of Lord George Gordon (21 
State Trials 486). Lord George Gordon put 
himself at the head of a large mob which pro- 
ceeded to the Houses of Parliament in order to 
protest against the enactment of certain legis- 
lation. After having made its protest, the mob 
dispersed, but certain members of it proceeded 
to perpetrate outrages in different parts of 
city of London. Lord George Gordon was tried 
on a charge of a high treason, & was acquitted, 
the reason apparently being that, while he had 
intended to make a demonstration outside the 
Houses of Parliament, he had not been a par^ 
to the disorders which resulted from it. Seoj 
tion 121 A, occurs in a chapter of the Penw 
Code which is headed “offences against the 
State ” whereas the offence of conspiracy 
contained in the preceding chapter, chap. VA. 
which is headed “criminal conspiracy.' 
Legislature in enacting S. 121A clearly had m 
mind the English Treason Felony Act of 18^ 

& X am very much inclined to think that, 10 
enacting it, it did not aim at conspiracies ^ber 
thafi conspiracies which had a political oP!®® » 
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^ 1 ^ conspiraoioa to overthrow the existing 

*=0 prevent the onaott 
DWnt ot legislation whioh was conaidored to bo 

obnoxious or tooompo! tho resignation of a mem 
bar or members of the Govt, who had bocomo 
mipopular* As the sootion stands, however 1 
am not prepared to say that in certain circum- 
atanaea persons who organise a strike amon<^ 
p(mQe men or certain other public or Mutiici- 
{Kd employees might not render themsolvea 
liable to prosecution under it. Cloarlv how 
ever, persons do not commit this crime unless 
It was part & parcel of their plans to overawe 
the Central or the Provincial Govt, bv criminal 
force or ^ow of crim nal force. The word 
ovOTawe does not appear anywhere else i ii 
the Penal &de except in this seciion A in 
another section in tho same chapter (s. i24). 

Treason Felony Act, 1S43, whicli 
the authors of s. lai-A appear to have bad 
in mind, the words used are “ intimidate or 
overawe both Houses or either House of Par- 
liamant . & the words there must be read 
injunction with the words immediately 
preneding them, which are “in order by 
fOTce or constraint to compel His Ifajesty to 
jGoange hw measures or oounser*. Tho word 
ovOTawe clearly imports more than the 
^eation of apprehension or alarm or even per- 
naps {ear. It appears to me to connote the 
CToation of a situation in which the members 

Provincial Govt, feel 
meiMelves compelled to choose between yield- 

exposing themselves or memoers 
| 0 I the public to a very serious danger. It is 
mi necessary that the danger should he a 
^ger of assassination or of bodily injury to 
j^mselvea. The danger might well be a danger 
i' ^blic property or to thG'*gaf 0 ty of mem bar a 
« the general public, In Beg. v. Thomas Gal- 
mh>er, (1885) 15 Cox. o. c. 291 & in Reg. v. 
(1883) 15 oox- c. c. 334 certain persons 
treason- felony on the ground 
<iHa 6 they had entered into a conspiracy to 
carae explcaions with dynamite in different 
of the United Kingdom, their object 
wmg to compel the British Govt, to make 
iterations in the Govt, of Ireland. I refer to 
deeisions because, as will appear pre- 
flatly, the object of the promoters of this 
dDnspiracy, assuming that they intended to 
Criminal force or to make a show of cri- 
hUnal force, was not to bring that force 
to bear on the members of the Cabinet 
wfhe. seat of the Provincial Govt., but to 
to bear oq them indirectly at a number 
points in the province. 

to show that the promoters 
ipic" conspiracy/ intended to achieve ' their 
" mi Pat./9 & lb 
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objects by moans of ovimiual force, tho oro 
Moutiou roliod niaiuly on what was said bv 

which ho visited ou his wir to Patu‘"‘'r? 

morning & on what was said by his heutonant 
ndiadeo Singh to the Dist. Mag & tJie Suncn 
mtondent of Polios of Monghyt- 10^0^^ 

day. In «ie snna/Ms which tho snb-inspeotors 
of the Bikram A the Biht-i I ^ 

recorded in their station diaries immediate^ 
after Ranianand Tewari & his companions left 
Ramanand Tewan is stated to Jiave said in 
thoouGuaso that ho k his associates intended 
to arrest the Chief Minister as Ur. Bisbwam 
bhar Chaudhurj was a relation of his ^ in 
tho other that they intended to arrest the 
mombors of tliG Ctihinct also the Inspector 
General A the Deputy Inspeetor-General of 
Police_ The record of what was said by Rama- 
nand Tewari at the other police station, which 
he visited, contains notliing of this kind, in 
the trial Ct, & also in this Ct. it has been 
suggested that interpolations were made later 
m the station dianee at Bikram it Bihfca The 
intrinsic evidence afforded by the entries in 
the station diaries themselves shows that there 
IS no substance in this. 

[18] The explanation for the apparent dis- 
erepanoy between the entry in the station diarv 
at Maner & the entry in the stadon diaries 
at Biki-am & B/hta is, I think, that, while the 
sub- inspector at Manor tliought, & perhans 
rightly that it was of importance to recoid 
wliat the consiiirators intended & were in a 
gisition to do immediately the sub-inspeetore at 
Bikiam A Bihta were more impressed by the 
violence of the language used by Bamanand 
Tewari & thought it important to record what 
he boastfully said ho proposed or hoped to do 
ultimately m the event of the conspiracy prov 
mg compotely successful. The conduct of 
Ramanand Tewari & his companions when 
thoy reached Patna sliows that there was not 
then, * could not possibly have been, any nlot 
to kidnap the Chief Minister or any mfmter 
of the Cabinet. It is, I think, a pity that 
several police officers were not deputed to 
attend the public meeting addressed by Eama- 
nand Tewari at Gaya on 25 . 3 - 1947 , & to mal,. 
as fu 1 A accurate a record as possible of 
what he said. Only one assistant sub-inspeotor 
attended this meeting or was called to eivo 
evidence, & this assistant sub-inspector did not • 
produce the record which he made at the 
meeting. Pandey Narsingh Sahay produced in 
this Ot a copy of a report whioh he submitted 
after the meeting. This contains the vs^. 
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briefest of suauuarios of what was said. All 
that cao be gathered from it is, I think, that 
Raman and Tewari made it clear* that he intend- 
ed to call Out the whole of the constabulary 
in the province, numbering some 30,000 men & 
that, while he had no intention of resorting to 
force immediately, ho was prepared to resort 
to it if & when necessary. 

[L9j The Dist. Mag. & the Superintendent of 
Police of Monghyr deposed that in the con- 
versation which they had with Indradeo Singh, 
Indradeo Singh gave them to understand that 
he was awaiting instructions from Ramanand 
Te wari & that, among other instructions which 
he expected to receive, was an instruction to 
march some of the constables at Jamalpur or 
Monghyr to Bhagalpur. This statement, it is 
clear, was not made in pursuance of the con- 
spiracy & was not really admissible in evidence. 
It seems to me very doubtful if any such 
action was really contemplated by Ramanand 
Tewari & the other leaders of the movement. 
Even, however, if ib was, it does not carry 
the case for the prosecution appreciably farther. 
It is not usual for prosecution for conspiracy 
to be instituted unless the public prosecutor 
is in a position to put into the witness box one 
or more per.soDs who have, at one time or 
another, been parties to the conspiracy & also 
to produce documentary evidence in the shape 
3f letters or communications which have passed 
between some of the conspirators, showing 
what exactly they intende'd to do & bow they 
intended to do it. There is no evidence of this 
kind on the record except the telegrams which 
were despatched by Ramanand Tewari from 
Gaya on 24-3-1947. These, however, are of no 
importance as they merely show that, at the 
time when they were despatched, Ramanand 
Tewari & his associates had not yet finally 
made up their minds to convert a local into a 
provincial strike. 

[20] In this situation, in order to decide 
what the object of the conspirators was & how 
exactly they hoped or intended to effect it, we 
are compelled to rely on what they or theii* 
dupes actually did. It appears that in 1946 the 
police union liad made certain demands & that 
while the Provincial Govt, had conceded some 
of these it had declined to concede the others. 
Although, before this strike was precipitated, 
no communication was sent by or on behalf of 
the police union to the Provincial Govt., it ap- 
pears clearly enough from what was said by 
Ramanand Tewari in the public meeting & at 
the police stations which he visited in Patna that 
it was intended to extort from the Provincial 
Govt, the concessions or some of the concessions 
which they had declined to grant. As to the 


methods which were to be employed to coerce the 
Provincial Govt, it is clear that the intention of 
the conspirators was that at each headquarters 
or in any subdivision in the province in which 
armed police were stationed & there was an 
armoury, the armed police were to be induced 
not merely to mutiny & to refuse to obey 
orders & perform their ordinary duties, but 
were also to take possession of the armoury & 
of the rifles & ammunition contained in them d 
were further not to yield them up unless com- 
pelled to by main force. It was further intended 
that, where small parties of armed police were 
stationed at outlying police stations, they 
should desert their posts & return with their 
arms & ammunition to the police lines to rein- 
force the havUdars Sc constables there. Pinally 
it was intended that constables attached to 
police stations in the muffasal should similarly 
refuse to obey the orders of their sub-inspectors 
& should remain idle at the police stations. 
The administration of this country in the 
mufassil depends very largely on the poUoe & 
if police constables at every police station in the 
mufassil bad withheld their services as in this 
conspiracy, then the machinery of administra- 
tion would have been seriously dislocated ; also 
sooner or later, & sooner rather than later, 
crime against property would have greatly in- 
creased. The withdrawal of traffic constables 
& police pickets in towns would have had 
equally disastrous consequences. It is to the 
credit of the Provincial Govt, that they acted 
with resolution & promptitude & brought the 
mutiny to an end in the only way that 


possible. , . 

[2i] A great deal was made at the trials 

over the assaults committed on Mr. Varma^ar 
the other police c^Eficers at Patna, over the 
skirmish between the Gurkha Military p(^p® 
& some of the occupants of the motor truck m 
which Ramanand Tewari came to Patna & over 
the assaults, on Sergeant Lacey at Gaya A on 
Sergeant Ashton at Jamalpur. The assault on the 
police officers at Patna & the firing on theGnrk 
Military police were not aots done in the 
suanee of the conspiracy & the large body 
evidence which was adduced as to these i®* 
oidents was wholly irrelevant. The assamte 
on Sergeant Lacey & Sargeant Ashton 
no doubt, acts done in pursuance of 
spiracy but the criminal force there used ^ _ 
clearly not intended directly to 
Provincial Govt. It was used in order to Ob 
the keys of the armouries. As to the ^ 
Gaya & Monghyr. this cannot bring 
spiraoy under the latter part of S. 181 A. * 
consequence of these incidentSi the con 
are liable under s. 121 A, they can only 
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under the earlier & not under the latter part 
oi the seotion, 

[fiSl For the reasons already ^iveUp however, 
the conspirators were not guilty of waging 
war against the King. The decision, in my 
opinion, turns on a very narrow point, namely 
whether the conduct of the conspirators in 
seizing the armouries & taking possession of 
the arms & ammunition, constituted a show of 
criminal^ force. If havung possessed themselves 
of the rifles & ammunition, any considerable 
number of constables had swaggered about the 
streets of Gaya, Jamalpur & Monghyr, causing 
alarm to the citizens in general, it might, I 
think myself, have been argued that by a legiti- 
mate extension of the principle underlying the 
decisions in Reg. v. Thomas Gallagher, (i885) 
Cox. c. o, 291 & in Beg. v. Deasy, {1885) 15 cox. 
C, C. 334, there had been a show of Criminal 
force capable of overawing the Provincial Govb. 
Nothing, however, of this kind happened. The 
havildars & constables at Gaya remained peace- 
fully in the police lines for several days & did 
nothing to intimidate the general body of 
citiz^s, but took steps to ensure that the 
working of the treasury should not be inter- 
rupted* The conspirators, I think myself, in- 
tended to place the Provincial Govt, in what 
they considered would be a dilemma for men 
who were wedded to the principle of non-viol- 
ence, that is they intended to compel them to 
choose between yielding to their demands or 
calling in the troops to compel them to surren- 
der, & if necessary, to open fire on them. How- 
ever that may be, it cannot, I think, fairly be 
said on the evidence that there was any such 
show of criminal force as is contemplated by 
3, 121A, Penal Code. 

t23] In that view of the matter, while there 
was a conspiracy it was a conspiracy on the 
part of a large number of havildars & constables 
to withhold their services. Under the Penal 
Code, when there has been a conspiracy to com- 
mit an oflenoe & the offence has been committed 
in pursuance of the conspiracy, the punishment 
provided is the same as the punishment provided 
for the offence, I think myself that this is 
unfortunate. It may not be a very serious 
matter when a constable or a small number of 
constables withhold their services, but when 
a large number of constables all over the 
province band themselves together to with- 
hold their services & when troops have to 
bs called in to Quell the mutiny, this amounts 
w a very serious public mischief. Under 
the Common law of England a conspiracy 
to oommit an office could be pnniefaed more 
severely than oonld the commission of the 
offemse itself » and in any case, in England a 
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person who incites constables to mutiny ia 
liable to a sentenoe of two years’ imprison- 
ment. When it ia remembered that in England 
the police are not armed and that there is not 
one police force but a great many police forces, 
while m India the police force in every Pro- 
Vince IS a single police force and a not in- 
considerable proportion of it is armed the 
legislature might well be asked. I think, to 
consider whether the maximum sentence which 
can be imposed in this country and which is 
31X months' rigorous imprisonment is not 

wholly inadequate, at least in oases of this 
kind. 

[24] The charge of conspiracy, which was 
framed at each of the three trials, was not a 
charge of conspiracy to commit an offence 
under the Police Act but a charge of conspiracy 
to commit an offence under s. 3, Police (Incite- 
ment to Disaffection) Act, 1922. It is, there- 
fore, necessary to distinguish between those of 
the applfcs. who incited other constables to 
mutiny and those of them who merely yielded 
to such incitement and withdrew their services. 
Bamanand Tewari, in Criminal Appeal No. 584 
of 1949, was found guilty of this charge, he 
will be sentenced on it lo undergo rigorous 
iucprisonment for six monthsj his conviction 
on the other charges must, however, be set 
aside. Subject to this modification, criminal 
Appeal No. 584 of 1949 is dismissed. In Crimi- 
nal Appeal No. 115 of 1949 the applts. who 'are 
clearly guilty on this charge are Mir Hassan 
Khan, Bam Balak Singh, Ganga Sin®h 
Mohammad Sabir and Leyakat Hussain, who 
constituted themselves a committee of action 
and attended on & assisted Bamanand Tewari, 
and Brahmadeo Singh, Brijnandan Singh and 
Suraj Saran Upadhyaya, who were on the 
truck in . which Bamanand Tewari went from 
one police-station to another in Patna, inciting 
constables to desert their posts. The convic- 
tions of these eight appellants on this charge 
will be affirmed and, as the trial Court did not 
impose any separate sentence, they will be 
sentenced on it to undergo rigorous imprison- 
ment for six months each. The other eonvie- 
tions of these applts. will be set aside. Subject 
to this modification, their appeal is dismissed. 
The appeal of the other applts. is allowed, the 
convictions and sentences imposed on them are 
set aside and they will be released and set at 
liberty forthwith. 

[26] In criminal Appeal No. 166 of 1949, there 
is ewdenoe that a small number of the applts., 
particularly, Dinanath Singh, Mohammad 
Khalil and Bamnaresh Misra, took a more 
prominent part in the occurrence than did the 
others. Unfortunately, however, there is no 
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Gvidonce to show that they or any of the other 
applfcs. except Indradeo Singh incited other 
constables to mutiny. The result is that the 
appeals of all the applbs. except Indradeo Singh 
must be allowed, the convictions and sentences 
imposed on them must be set aside and they 
must be released and set at liberty forthwith, 
indradeo Singh was convicted under S. 395, 
Penal Code, Tliore is no doubt that he was 
not merely responsible for the constables at 
Tim al pur and Monghyr taking part in the 
mutiny but that he was also responsible for 
depriving Sergeant Ashton of the key of the 
armoury. Although it was not he who struck 
Sergeant Ashton on the head with an iron bar 
but another constable, this applt. and that 
constable were acting in concert with one 
another. The offence committed was not, how- 
ever, the offence of daooity but the offence of 
robbery, and the conviction of this applt. under 
S. 395, Penal Code will bo altered to one under 

I S. 392, Penal Code. His conviction under S. 3, 
Police (Incitement to Disaffection) Act, 1922, 
will be maintained. On the former charge he 
will be sentenced to undergo rigorous imprison- 

| *ment for seven years and on the latter to 
undergo rigorous imprisonment for six months, 
the two sentences to run concurrently. 

[20] I cannot leave this case without com. 
menting on the manner in which the pro- 
ceedings were conducted. The paper books 
weigh more than 14 lbs. and contain between 
two thousand and three thousand closely 
printed pages. In one case the trial lasted for 
SQ da^'S and in another for 59 days. In the 
former, the presiding Addl. Sess. Judge, Mr. 
.Brindaban Bihari Lai, found it necessary to 
spend 23 days in listening to arguments while 
in the latter, Mr. Uma Kanta Prasad Singh, 
allowed the arguments to continue for 17 days. 
In my opinion, neither of them can have exer. 
cised any effective control or, indeed, any real 
■control at all over the proceedings. The Pro- 
vincial Gbvt. may have been justified in sanc- 
tioning the prosecution of at least some of 
these applts. under S. 121A, Penal Code, but it 
is, I think, unfortunate that their legal advisers 
did not exercise more control over the Public 
Prosecutor. It may perhaps have been neces- 
sary to try Ramanand Tewari separately, but 
the other applts. in each of the other two 
appeals could and ought to have been tried 
together. They had ell been conoerned in the 
same conspiracy and there was no justification 
for trying some of them in one trial. and others 
in another trial. Apart, moreover, from the 
same evidence having had to be adduced at 
each of these trials, a great deal of evidence, 
which was either wholly irrelevant or was of 


very doubtful relevance, was adduced. In the 
time which was wasted over these trials the 
causes of scores of ordinary litigants could have 
been heard and determined. 

[27] Jamuar J. — I agree. 

V.B.B. Order accordingly, 

A. I, R. (38) 1951 Patna 68 [C. N, 9,] 

Das and Narayan JJ. 

Suhodh Kumar Singh & another — Petnrs, 
V. !rhe State and others — Opposite Party* 

Criminal Misc. Nos, 626 & 627 of 1950, D/- 2M2- 
1950, 

(a) Public Safety — Preventive Detention Act 
(1950), S. 13 — Revocation of detention order — 
Fresh order of detention. 

Where an order of detention passed by the Ddst. 
Mag. was revoked, it is open to the State Govt, to 
issue a fresh order of detention against thn same 
person. [Para 4] 

(b) Public Safety — Preventive Detention Act 
(1950), Ss, 3, 13 — Detention order — Validity — 
Mala fides — Burden of proof. 

The burden of proving bad faith is on the detenus, 
& the burden is a fairly heavy burden. [Para 6] 

When the law gives the State Govt, the power to 
issue a fresh order of detention after the revooatioo 
of the order of the Dist. Mag., the exeroise of that 
power cannot be held to be mala fide merely beoanso 
the State Govt passed the orders of detention at a 
time when a habeas corpus appln. was pending in the 
H. G. [Para 5] 

(c) Public Safety — Preventive Detention Act 
(1950), S. 7— Detention grounds — Inaccuracy in 
— Effect — Constitution of India, Art. 22 (5)* 

Any slight inaccuraoy in details of the gronnda 
stated cannot be held to invalidate an order of deten- 
tion. The inaccuracy has to be considered in the 
light of, & against the background of, all the groands< 
which have been communicated to the detenu- It; 
would be pushing technicaJity to an unreasonable 
e ctent, if it were to be held that a slight inaccuracy 
in the name of the village or-regarding a dateamoonta 
to a contravention of cl. (6) of Art. 22 of the Oonsti* 
tution, or shows that the order is mala fide or that 
the detaining authority did not apply its mind before 
passing the orders of detention. The inacoumoies 
complained of are* not in aoouraoies which aSect either 
the form or substance of the orders of detention* 

[Paras 7, Bi 

(d) Public Safety — • Preventive Detention Act 

(1950), S, 7 — Detention grounds — Inference 
from past activity. ^ ^ 

It is open to the detaining authority to apply 
mind airesh to the past activities of the detenus w 
draw the inference from the past aotivity that u 
the detenus be allowed to remain at large, they 
indulge in activities to the prejudice of public 
(k the maiatenanoa of public order. 

(e) . Public Safety — Preventive Detention Act 

(1950), S. 3 (2) — Detention of person accused <?* 
offence — Legality— Mala fide order — Test, , 

It cannot be stated as a rule of law that when s 
person is accused of an offence, the only ftlternati . 
is to proBccate him, & there is no le^ authori^^ 
to detain him. It is a fallacy to say that_ 
to prosecute a person under the ordinary* oriminWi^So 
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& fcho nght to detjiin ]i\m are mutually oxolusivo. 
A. I. R. (3*2) 1945 Bom. 533, Bel. oji, [Para 11] 

There i 3 no rule of law that unless a choice of one 
ftlternatms, prosecution or dotonfciou, is made 
at the earliest momout, the order of detention muet 
be held to be invalid. The proper approach is to oon- 

sjdor the faots of each case & then consider whether 
the order of detention is mala fide or not. [Para 11] 

No doubt there may be cases in which there will be 
a clash between the different rights, if & when both 
detention & prosecution are made & pursued at the 
same time. In such cases, if the State Govt, wish to 
pursue the prosecution it must be prepared to comply 
with the safeguards of Criminal P. C., ik must give to 
the undertrial prisoner such rights as he may have 
under the law. It would not be open to the State 
Govt, to fall back on cl. (3) of Art. 22 & hold an 

iu disregard of the provisions 
of Critninal P. 0. Apart, however, from this difficulty 
which ^ may arise in some cases, the test whether a 

^ t mala fide depends on 

whether the order is for the purpose mentioned in the 
order itsslf, aamely, the maintenance of public order, 
or wiictlier it is for any ulterior or colI&terRl purposs. 

[Para 13] 

G/mn.fZrn Ghose, D. K. Siiiha di U. C, 

Pd, Stnka — for Petnrs.; The Govt. Advocate — for 
Opposite Party. 

Das J, — These two applns. on behalf of 
two detenus have been heard together, as they 
rafee common questions of fact k law. 

C2] The petnr. in Cri. Misc. No. 626 of 1950 is 
Subodh Kumar Singh, & the petnr. in the other 
case, cri, uisc. No, 627 of 1950, is Kishori 
Pi'asanna Sinha. I may briefly state the 
relevant facts. The two petnrs. along with 
several other persons, were taken in custody 
on 22-7-1949. It was alleged then that they had 
committed offences under several sections of 
the Penal Code & under s. 19 (f), Arms Act, the 
first information in the case having been lodged 
on 27-6.1949, & charge sheet having been sub- 
mitted on 17-7-1949. While in custody the 
petnrs, moved for bail which was refuged by 
the Mag. & the Ses, J. The petnrs. then moved 
this Ct. & on 13-10-1950, an order was passed 
directing the release of the petnrs. on bail to 
the satisfaction of the Dist. Mag. There was 
also an order that the hearing of the case 
agamst the petnrs. should be expedited. It ia 
stated by the peinrs. that on 19-10-1950, the 
petnrs. were released on bail, but as they came 
out of the jail gate, they were arrested on the 
strength of an order of detention passed by 

Mag. of Muzaffarpur in exercise of 
the power vested in him under sub-s*. (2) of s. 3 
of the Preventive Detention Act, 1950 (herein- 
after to be referred to as the Detention Act). 

18-11..1050, the petnrs. made their applns. 
ta this Ct, for a writ of habeas corpus under 
Art* 826 of the Constitution of India, & also 
S. 491, Criminal P, 0, The applns. were 
aanoitted on. 14-11-1960, & a rule was issued 
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I'Otiunablo ^yifchin ten days. On 17-11-1950, the 

isb, Mag., it ia stated, served the giouuds oi 

detention ou the petnrs. The two applns. wort 

listed to be heard on 22-11-1950. On that date. 

the order of detention passed by the Dist, Mag. 

was revoked A another order of detention was 

made by the State Govt, being Govt, order 

Nos. 365 A 366 C. D, dated 22-11. 19,50. The 

grounds of detention wore also served on that 
very day. 

C3] It is necessary now to state what these 
grounds are. The first para, of the grounds- 
states that the two petnrs. are imj^ortant or 
active members of the Communist Party ov 
India. Then, the plan of action of the Commu- 
nist Paity of India is indicated, the plan being 
to overtbrow the Govt, of India as constituted 
by law, through violence. Then, follow certain 
details of the programme of the Communist 
Party as stated by the General Secretary of 
the Party at a Congress held in Calcutta on 
28- 2-1948; the details include such items as 
gathering stocks of fire arms & ammunition, 
smuggling of explosives on a large ecalo, collec- 

breaking jails, capturing 
different service associations to bring about a 
coUapse of the administration, inciting Kishans 
to take forcible possession of the lands of the 
zamindars, inciting workers to resort tc 
violence in the industrial area, carrying out 
sabotage of important industrial A- other instal- 
lations, etc. It is stated that secret instructions 
were issued to party membera to offer resistance 
to the police at the tmie of arrest. After a 
statement of the above details of the programme 
of the Communist Party of India, the grounds 
refer to the two petnrs, individuilly & state 
the following (I am quoting from the grounds 
given for the detention of Kisliori Prasanna 
Sinha, as the grounds in the case of other 
detenu ai’e, more or less similar; some of the 
grounds being the same.) 

Kiskore Prasanna Sitika continues to be an activ*' 
member of the Communist Party of India. 

He is a firm believer in violent rnethofis & is an e^. 
terrorist. He joined the Communist Party of India in 
1910 & has been a very prominent leader of the same 
^er siuoe. ^ Ho ia one of the seven members of the 
Bihar Provincial Committee which was re-constitntad 
recently after purEjing the reformist elements, i. e. 
those elements which are suspected, by the more 
extreme elements who are in control of tbe party, to 
bemore inolined to reformist or constitutional approach 
rather than a violent revolutionary one. 

He attended a meeting of the Bihar Provincial Com- 

Cloraul (Muzaffarpar) 
on 26-12-1947, & 27- 12-1947. In this meeting it was 
decided to organise 'Red Volunteers* on military 

An iVS 7Sa} agrarian & labour fronts, Later, 

on 16-8-1947 he discussed the formation of 'Lai Ssna’ 

at a meeting which was held at Saidpur, Gopalpnr 
of Bondho, Mahua P. 9. (Muzaflarpur) against the 
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AAmindars & exhorted them to forcibly harvest crops 
standing on bakast lands. 

In September, 1947, he was reported to have been 
planning extensive kisan trouble in Bakra P, 8. jurie- 
diotion of Slussaffarpur which led to rioting cases in 
the zaniindaii of Rai Bahadur Shyamnandan Sahay. 
rrouble subsided only when the communist workers 
were put under arrest. In November 1947, at a secret 
meeting at Bisesar Pethia, Eanti, MuzaSarpur, he 
advised forcible harvesting of crops on bakast lands. 
In November 1947, he^held a kisan meeting at Bahua, 
sadar P. S. (MuzaSarpur) in which he incited the 
kisans^ against the zamindai's A as a result the kisans 
later indulged in acts of lawlessness for which an 
armed police contingent had to be deputed for some 
time to control the situation. 

In January, 1949, he moved in the jurisdiction of 
Lalganj P. S. particularly in the vicinity of Patehri & 
Karen ji villages to organise the loyal youths against 
the Govt. He also held secret meetings & instigated the 
tenants to forcibly harvest standing crops on bakast 
lands. On 11-5-1949, he along with other communists 
a violent mob which lattempted to rescue communist 
Ghitranjan Singh who had been arrested by a police 
party at Belsar, Lalganj P, S. (Muzaftarpurl, Two 
con^ablea of the escort party were severely assaulted 
oj the situation became so alarming that the police 
party had to open fire killing one & injuring four. 

On 115 49, Deonandan Sinha of Arara P. 8. 
Hajipur (IMuzaffarpur) complained before the S. D. 0, 
that the communists of Jagodili P. 8. Lalganj used to 
vex him by catching fish from his pond forcibly & also 
looted his standing crops. The 8. D. 0. had enquiries 
made by the local S. I. & issued notices against SI 
commimists of Jagodih to show cause against action 
under S. 107, Or. P, 0, Kishori Prasanna Sinha visited 
Jagodih on 10-7-1949 &11-7.1949 & askedhis followers 
not to obey the Ct’s. orders. On 16- 7-1949, he again 

visited Jagodih & threatened Heonarain Sinha the 
complainant. 

Kishori Prasanna Sinha with Subodh & other held 
a secret meeting on 11-6-1949 in Ghookaha P. S Paru 
at 12 in the night. At this meeting Kishori Prasanna 
bmha gave out that he had gone to Patna to attend a 
meeting of the Provincial Committee where he stressed 
Che necessity of starting a terrorist movement against 
the zamindars & cultivators of Patehri. 

Kishori Prasanna* Subodh Kumar Sinha held a cell 
meeting in village Chakviki P, S. Lalganj on the 18th 
Jui^, 1949 at 11.30 in the night. At the meeting 
Kishon Prasanna reviewed the international situation 
<K said that the kisans and labourers of India will very 
soon follow the examples of those of Burma, China, 
Italy & France. At the second session of this meeting 
in early hours of the following morning Subodh, 
the Dist, Secretary of the Party^ read out his report 
on party activities in the Dist, * said that arrange- 
ments for terrorist activities should be made imme- 
diately. 

Kishori Prasanna Sinha stated that Kalika Singh of 
Patehri should be made the first target of such activi- 
ties & Ramagar Singh took upon himself the responsi- 
bility for this. ^ 

^ He is one of the principal communist leaders who 
directed the entire communist activities including the 
numerous unlawful activities throughout north Bihar, 
* is one of the trusted workers who is likely to throw 
himself heart * soul, as soon as he has an opportunity, 
insetting up through violence what the 0. P. I, des- 
cribe as liberated areas on the Telangana model. 

Ho is an accused in the case under Ss. 148/353/326, 
T* 1 {IK Arms Act which was instituted. On 

i *11 (slo)he instigated the agricultural labourers 
of village Jagodih not to work for a local zamindar on 
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whose report some communists of »the locality were 
being prosecuted under S. 107, Cr. P. 0. 

At the time of his arrest on 32-7-1949, important 
party documents were recovered from the house of 
Mahabir Pasi where he was concealing. One of the 
documents was proof copy of an unauthorised news 
sheet entitled ‘Muzafiarpur Zi\% men Gongreaai Sarktr 
ka zulum aur atank ka raj’, a slip in his handwriting 
showing the expenditure incurred in getting the leaf- 
let printed was also recovered. 

Bemoving Shri Banadive from the post of the 
General Secretary, the Communist Party of India hM 
formed a new Central Committee also called the Ac- 
tlon Committee or steering Committee under Shri 
Bajeshwar Bao of Andhra * some of the main features 
of the future strategy & tactics of the Communist 
Party of India, expressed in a resolution are as 
follows : 

‘(a) The Chinese experience tells that a deciBive 
condition for the victorious outcome of the national 
liberation struggle is the formation, when the neces- 
sary internal conditions allow for it, for peoples’ Ufaera- 

tion armies under the leadership of the Communist 
Party. 

(b) Many activities of the Chinese Working olsas 
went to the country side & set in motion the broad 
present peasant (?)' masses against the landlords, built 
up numerous small armed forces & setup guerilla bases 
which grew into powerful people’s liberation army in 
course of long period of guerilla warfare. Onoe we 
realise that the key tasks of the working class is to 
lead aimed struggle of the peasantry in the rural 
areas, the whole question becomes clear. All activities 
must be guided by this prime consideration how to 
develop Telanganas in as many areas as possible. 
Telangana must be our principal way.* As the facts 
stated above show Shree Kishori Prasanna Sinha has 
been active in implementing this resolution. 

In the circumstances, the State Govt, are satisfied 
that if he is allowed to remain at large, he will indulge 
in activities to the prejudice of public safety &the 
maintenance of public order. For prevention of snob 
activities the State Govt, consider his detention neces- 
sary.” 

[4] Mr. Basanta Chandra Ghose, appearing 
for the two petnra. has urged the following 
points in support of his contention that the 
detention of the two petnrs. is illegal. Pirst, he 
has contended that it was not open to the State 
Govt, to pass an order of detention in respect 
of the two petnrs. when there was already an 
order of detention by the Bist, Mag. I tMnk 
that the answer to this contention is provided 
by s. 13, Detention Act. That section, so far as 
it is relevant for our purpose, states that the 
State Govt, has the power to revoke an order 
passed by a. subordinate officer mentioned in 
sub- s. (2) of s. 3. The section also makes it clear 
that the Biat. Mag. himself can revoke an 
order passed by him. Then, there is sub-s. (9) 
of s. 13 which, I think, is important. It states: 
“The revocation of a detention order shall not 
bar the making of a fresh detention order nnder 
S. 3 against the same person.’* If, therefore, the 
order of detention passed by the Dist. 
Muzaffarpur was revoked & we are satiafiw 
that it was revoked, then it was open to the 
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I State Govt, to issue a fresh order of detention 
against the two petnrs. There was no illegality 
in the issue of a fresh order of detention. 

[6] Mr. Ghose has contondod, however, that 
the order of the State Govt, was mala fide, I't 
be gave various reasons in support of his con- 
tention. I propose to consider these reasons 
It is stated by Mr. Ghose that there 
was great delay in serving the grounds of deten. 
tion on the petnrs. in respect of the orders of 
detention passed by the Dist, Mag. ofMuzaffar- 
pur. The Dist. Mag. passed the orders of deten- 
tion on 19-10 1950, & the grounds were com- 
municated to the petnrs. on 17-11-1950. There 
was thus, a delay of 28 or 29 days, Mr, Ghose’s 
contention is that when this Ct. admitted the 
applns. & issued a Rule, the State Govt, realised 
that the Dist. Mag’s, orders might bo held to 
bo bad on the ground of delay in communicating 
the grounds of detention: therefore, the State 
Govt, stepped in & xiassed the orders of deten- 
tion & communicated the grounds of detention 
in a great hurry on the same day on which the 
applns. were listed to be heard. The dates 
given by Mr. Ghose of the different orders etc. 
are, I think, correct; but the question is if the 
orders of detention passed by the State Govt, 
can be said to he mala fide because of the facts 
stated above. It is well-settled that the burden 
of proving bad faith is on the petnrs. d* the 
burden is a fairly heavy burden. In my view, 
it does not necessarily follow from the facts 
stated above that the orders of detention passed 
by the State Govt, were mala fide. It is to be 
remembered that under sub-s. (3) of s. 3, De- 
tention Act, the Dist. Mag, has bo send a report 
to the State Govt, to which he is subordinate, 
together with the grounds on which the order 
haa been made & such other particulars as in 
his opinion have a bearing on the necessity for 
the order. On receipt of the report of the Dist. 
Mag., the State Govt, may well have come to 
the conclusion that the orders of detention 
should be passed in these oases by them instead 
of by a subordinate officer. Some of the grounds 
of detention given by the Dist. Mag. were read 
to us. Though the grounds are similar, they 
are not identical. The grounds given by the 
State Govt, cover a much wider field than the 
grounds given by the Dist. Mag. When the 
law gives the State Govt, the power to issue a 
fresh order of detention alter the revocation of 
the Order of the Dist. Mag., the exercise of 
that power cannot be held to be mala fide 
merely because the State Govt, passed the 
orders of detention at a time when a habeas 
corpus appln. wae pending in this Ct. It is also 
worthy of note that under the law the grounds 
of detention have to be communicated "as soon 
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as may be. No hard iV fast rule can be, or has 
been, laid down as to the time limit within 
which the grounds should be communicated: 
that will depend on the circumstance of each 
case. It cannot, therefore, be said that the 
delay made by the Dist. j\Iag. in oominunioab- 
ing the grounds of detention was such as to 
make it certain to the State Govt, that the 
oideis of detention passed by him were invalid. 
To Say that the State Govt, passed fresh orders 
of detention in order to get over the invalidity 
of the orders of detention passed by the Dist. 
Mag. seems to me to be going too far. 

[6] Mr. Ghose has then contention tliat the 
grounds of detention were incorrect, at least, 
in two particulars, tt showed that the detaining 
authority had not applied its mind before pas- 
sing the orders of detention : (fc therefore, the 
orders were not boiiOr fide orders. The two 
particulars in respect of which an iiiaccuraoy is 
alleged relate to the name of the police station 
mentioned in ground no. 12 against Kishori 
Prasanna Sinha. The name of tlie village men- 
tioned there is village Chakbhiki in police 
station Lalganj, where it is stated that a “cell" 
meeting was held on 18-6-1949. It is stated in 
a supplementary affidavit (para. 7} made by one 
Arjun Singli on behalf of tlio petnrs. that the 

pciinrs, do not know' oE any viPtige of the name of 
Chakbhiki in Lalganj police station, &, to the know- 
ledge of the petni's. there is no such village in Lalganj 
police station.’' 

We consulted the fchana map of Lalganj, A it 
appears that there are several villages l3egin- 
uing with the name “Ghak”, though we could 
not trace a village with exactly the same name. 
On the days when we heard arguments in this 
case, the learned Govt. Advocate was not in a 
position to explain the inaccuracy . Subsequently, 
on receipt of furfclier instructions from the 
State Govt., the Govt. Advocate stated, in the 
presence of & after notice to the learned Advo- 
cate for the detenus, that the name of the vil- 
lage is correct, but it is in police station Kurhani 
which borders Lalganj police station. It appears, 
therefore, tliat there is a mistake in the name 
of the police station. In my view, this inaccu. 
racy does not, by itself, show that the order 
was not made in good faith. The other inaccu- 
racy relates to the date ‘11-5-1949’ mentioned 
in ground No. 9, where it is stated that on that 
day the petnrs. along with others led a violent 
mob which attempted to rescue one Ohifcranjan 
Singh. It is nob denied that such an incident 
took place, but in para. 8 of the supplementary 
affidavit made by Arjun Singh it is stated that 
no attempt to rescue was made on that parti- 
cular date. This contention of inaccuracy is 
based on certain statements made in the appln. 
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for bail in crim, Misc. no. 52i of lOoO. Ifc 
appotU’s that the first iiifoi'iiiation was lodged 
on 27th May, cbargo-slieet; was sahmifcted on 
17th July. It a]:>poarb that the correct date is 
27fch Alay, A there is an inaccuracy about the 
date; I am of the view, ho.vover, that the 
inaccuracy does not, in substance, affect the 
ground )noutioned.^ Our attention has been 
drawn to tJie decision in Re Shoilen Dey^ 
A. I. n. fSG) 19i9 Bom. 75 : (oO Cr. L. J. 173), 
where the ground supplied to the detenu under 
S. 3, Bombay Public Security Measures Act, 
was that ho w'as inciting a section of labourers 
of Tata Air India, Bombay, A it was found that 
there, was no company as ‘Tata Air India,’ but 
Air India Ltd., which did not belong to the 
Tatas k that the Tatas had interest i n more 
than one Air Co. ; but there was no indication 
as to which company was meant, In these cir- 
cumstances, it was held that the detaining 
authority had been casual in its approach & 
had not applied its mind with that diligence 
which was necessary. The detaining authority 
in that case was tlie Comr. of Police. Having 
regaid to the facts of the Bombay case, I am 
of the ojunion that the decision does not lay 
down any rule of law tliat any inaccuracy in 
t le sfcatonciGnfc of grounds inu3fe necessarily 
render the detention illegal : all that the deci- 
sion amounts to is that in that particular case 
the error was not considered trivial, & showed 
want of due care tfc caution on the part of the 
detaining authority. If that decision were in- 
tended to lay down a rule of law that any 
departure from absolute accuracy in every 
detail of the grounds stated must necessarily 
invalidate a detention order, I must respect- 
fully dissent from the decision. 

[7] Another decision to which the learned 
Advocate has made a reference is M, 7?. S. 
Mani v. Dist. Mag., Mathurai, A, I. B. (37) 
^50 Mad. 162 : (51 Cr. L. J. 525). It is laid down 
in that decision that it is open to the detenu, if 
ne Can, to establish that the detaining authority 
has not applied its mind to the materials placed 
before it & has not satisBed itself about the 
necessity for the detention &, therefore, the 
order of detention, though purporting to bo 
passed under s. 2 (i) (a), Madras Maintenance 
of Public Order Act, must be deemed not to be 
an ordei under that section. Whether the rule 

I laid down therein applies or not must depend 
on the facts of each case. Any slight inaccuracy 
cannot, in ray view, be held to invalidate an 
order of detention. In the two cases before us, 
a large number of grounds, sufficiently precise 
& clear, have been communicated to the two 
detenus. It is, I think, impossible to raise any 
contention that the detenus have not been 




afforded the earliest opportunity of making a 
repiesentation against the orders of detention, 

[8j While on this point, I must make a re- 
ference to els. (5) & (G) Art. 22 of the Constitution 
of India. Clause (o) lays down, in substance, 
that the authority making the order shall, as 
soon as may be, communicate to the detenu 
the grounds on which the order has been made 
& shall afford him the earliest opportunity of 
making a representation against the order. 
Clause (g) says that nothing in the above clause 
shall require the authority to disclose facts 
which sucli authority considers to be against 
the public interest to disclose. In the cases 
before us, the grounds contain clear details & 
also a number of facts, if there has been an 
inaccuracy with regard to the name of a village 
or a date, the inaccuracy has to be considered 
in the light of, & against the background of, 
all the grounds which have been communicated 
to the petnrs. It would, I think, be pushing 
technicality to an unreasonable extent, if we 
are to hold, that a slight inaccuracy in the name 
of the village or regarding a date amounts to a 
contravention of el. ( 5 ) of Art. 22 of the Consti 
tution, or shows that the order is Tfiala/idB or 
tiiat the detaining authority did not apply its 
mind before passing the orders of detention. 

I say this, though I am fully aware of the 
observations made in several oases that an 
order of detention, which deprives a person of 
his liberty without a trial, must be entirely 
regular in form & the detaining authority must 
take care to see that every step in the process 
of detention without trial is carried out with 
extreme regularity : see the observations in 
Dale's case, (l88l) 6 Q. B. D. 376. In the oases, 
before us, the orders of detention are coni' 
pletely regular in form; the grounds of detention 
have been communicated as soon as possible A 
in sufficient detail. The two inaccuracies oom- 
plained of are not inaccuracies which affect 
either the form or substance of the orders of 
detention. Therefore, I am unable to hold that 
there has been any failure to comply with the 
provisions of cl. (s) of Art. 22 of the Constitu- 
tion of India or s. 7, Detention Act. 

[9} Another argument of Mr. Ghose has been 
that the two petnrs. are in jail for about fifteen 
months, & the acts which they are alleged to 
have committed relate to the past & have no 
immediate connection with the orders of deten- 
tion . Mr. Ghose has relied on certain observa- 
tions made by his Lordship Chagla 0. J. in 
Re S, V, Ghate, 62 Bom. L. B. 711 : {a.i,b. (38l 
1951 Bom, 161 ; 52 Cr. r». J. 67). The observa- 
tions are these ; 

“The past activitiea mast be related to the sitaktioo- 
existing at the moment when the detaining authority 
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«S* satisfaction which the law rrquirJ is the 

*^‘’1 tUtaiuing authority uinlcing tho 
ordor at? ^0 time when ths oracr is made. U is not 
open to the dotaming authority iu J950 to fall back 

l^S tJetainiog authority in 

1348 . Therefoic, if m this oiise we are satisfied that 
there was not tho satisfaction which the law rGnuirpq 

then undouMrflj the i«tnr,is entitled to succeed evo ,' 

on th^^ ground.” 

These observations similar observations maclG 
in other cases were considered by a Bench of 
this Ofc. in cri, Misc. No. 525 of 1950 disposed of 
on 4-12-1950. Their Lordships expressed the 
view, a view with which I respectfully agree, 
that? those observations did not lay down any 
mle of law. The eai'lier decision of the Bombay 
H. 0. in HiTji Shivvam v. Co7nf}iissio7i&r of 
Police, A. I. R. (36) 1948 Bom. 417 : (49 Cr. l. j. 
579) on which also Mr. Ghose, relied, can be 
clearly distinguished on the ground that s e 
Bombay Public Security Me^urc, Act m?: 
used the words “any person is acthig in a 
manner prejudicial to the public safety." In 
the later decision of 5. V. Ghate, 52 Bom. L. R 
711 : (a.T.R. (38) 1951 Bom, 161 : 52 cr. L. J. G2)! 
the question no doubt, arose under the Preven- 
tive Detention Act of 1950; but Chagla C. J 
himself observed that 

"it would be very difficult to lay down at what point 
of tiruo a particular activity of a particular person 
ee^ea «o furnish any connection wifcb the subsequent 
order greeting him to be detained,” 

and hia Lordship said, 

‘we refuse to express any opinion that necessarily a 
period of two years would lead the Ct. to come to the 
couclusion tliftt there coQld be no ooDnection whetevof 
between the activities of a detained person two years 
pnor to the making of the order & the apprehension 
felt by the detaining authority.” 

16 ia clear that the detaining authority in the 
two cases before ua applied its mind afresh to 
the past activities of the two detenus, & then 
stated in the clearest terms possible that if the 
detenus bo allowed to remain at large, they 
will ^ indulge in activities to the prejudioo of 
public safety & the maintenance of public order. 

It was open, I think to the detaining authority 
|to draw that inference from the past activities 
of the two petnrs. It is worthy of note that in 
^0 grounds communicated to Subodh Kumar 
Singh it was stated by the State Govt, that he 
was detained under the Bihar Maintenance of 
Public Order Act, but was later released on 
20.10-1948. On 13-12-1948, the State Govt, passed 
orders restraining his movements within his 
own home village. This order could not, how- 
ever, be served on him as he went underground 
immediately after his release, & while under- 
ground he made strenuous efforts to organise & 
incite kishans against zamindars. This shows 
olearly enough that the State Govt, considered 
the put aotivitieB of the detenus with reference 
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to the sitnation existing at the niomont ^YIlon 

the detaining niithority made tlie iirdcrs of 
detontioii. 

[lOj Liistly. Ml-. Ghose has very strenuously 
contendal that the orders of detention wore 
fide, inasmuch as a eriminal case against 
the two detenus, for various offences, was pend- 
ingat the time when the petm-s. were detained, 
* It IS pointed out that the grounds of detention 
commumeuted to the detenus referred to the 
tacts of that very ease. It must be made clear 
at this stage that the grounds of detention com- 
municaled to the two detenus cover a much 
Wider held than the facts of tho criminal case 
pending against them: as a matter of fact, the 
grounds of detention are nob identical with the 
grounds for which the detenus were being pro- 
secuted, I must also state that thougli we have 
not the entire record of the criminal case before 
us (t are not, therefore, in full possession of the 
details of the criminal prosecution, it was stated 
at the bar that the case against the two detenus 
was separated from the case of twenty-eight 
others who were sent up in the same case, & 
the case against the two detenus appears to be 
still pending. Mr, Ghose has contended that (a) 
when a person is accused of an offence, there is 
no power in the detaining authority to pass an 
order of detention without waiting for the 
result of the prosecution, & (b) even if the 
detaining authority has a choice of two alter- 
natives prosecution or detention, the detaining 
authority must elect or make its choice at the 
earliest^ point of time & cannot pursue both 
icmedies at tho same time. A large number 
of cases have been cited before us in support 
of these contentions: Ka^ii v. Smperor.. 

23 Pat, 252 : A. I. R. (31) 1944 Pat. 354), Sirjt 
Shivram v. Commr. of Police, A, I. R. {55) 
1948 Bom 417 : (49 Cr. L. J. 579), Uahdath 
JjhdTdtfian V. Cr 7 fi 7 )iissi 07 ie)’ of Police, A.I.R, 

(37) 1950 Eom. 202 : (51 Cr. L. J. 1126 F. B.), 
Vimlahai v. Emperor, A, l. R. (32} 1945 Nag’ 

8 : fi. L. R. (1945) Nag. c) & M. R. s, Maui 
w. District Magistrate Mathurai, A. i. r. {.37) 
1950 Mad. 162 ; (51 Cr. L. J. 525) Since the 
observations in Eamla Kaait Azad's case, 2S 
Pat, 252: (A. I. R. (31) 1944 Pat. 354), this ques- 
tion has been considered by this Ot. on more 
than one occasion In the F. B. decision of 
L K, Burman y. The State, 29 Pat. 5O2 f. b., 
this very question was raised. & Meredith C. j’ 

(as he then was) said as follows ; 

“Lastly, Mr. Ghosh has argued on the question of 
mala fides. His conteotion is that a detention order 
cannot be hoiia fide in the case of a man on trial for. 
a BufaBtantive offence bccauee he can always be dealt 
with, if he is dangerous, by expediting hie trial & re- 

fusing him bail. Bat lam not prepared to go so far 

as that. The offence might be a petty one, a bailable- 
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'fie ace in regaitl to whicii n Ct, would not be justified 
. n the facts & the evidence before it in refusing baiJ. 
i.'et the man might conceivably be a dangerous man 
vhom it was necessary to detain in the interests ' of 
public security. In such circumstances, it seems to 
lie that a detention order might be perfectly bona fide 
.t legitimate. It the Govt, had waited until the man 
vas released on bail before making a detention order 
t might be too late, & it might then be said with 
-ome force that the order had been made only to 
'rostrate the order of the Ct. granting bail. In the 
"resent case Govt, might very well have thought it 
’vould not be wise to wait the doubtful issue of the 
bail applu. iSfor would it be possible for the Govt, to 
oppose bail on grounds not strictly relevaht to the 
. flenee charged. The consideration which determines 
a bail appin. are generally the possibility of abscond- 
ng & the possibility of suborning witnesses, It is easy 
lO think of a case where neither of these grounds 
;ouM be successfully urged, &> yet, on grounds quite 
^xtraueous to the case, it might bo dangerous in the 
■pinion of the State for the man to be at large. 
Therefore, I do nob think that the course adopted by 
Govt, in the prsent case necessarily implies inala fideSf 
iir there is nothing in the particulars of the case as 
disclosed in the grounds to suggest any tnala fides on 
The part of the Govt. ' 

I also expressed a similar view in the following 
vvords ; 

“Lastly, it has been contended that the order of 
detention was not 6ona fide, because it was in respect 
of a person who was aU'eady in detention as an under* 
■rial person on a charge under the Explosive Sub- 
stances Act. Our attention has been drawn to certain 
observations made by a Bench of this Ct. in Kamla 
Kant V. Emperor, 23 Pat. 252 : (A. I. R. (31) 1944 
Pat, 354), in connection with certain persons detained 
under R, 26, Defence of India Rules when they were 
already under detention for a substantive offence. If 
't were possible to hold that the order of detention 
passed against the pet nr. in this case was for the 
purpose of frustrating his trial for the substantive 
offence, the position might have been different; but 
on the materials before us, it cannot be held that the 
order of detention was passed for the purpose of frus- 
r rating the trial of the petnr. for a substantive 
offence,’’ 

These observations were quoted with approval 
in later D. B, decisions in what is known as 
Yusuf Churihara' s case, Cri. Miso. No, 340 of 
i950, B/ 31-3-1950 & the second Lalit Bur- 
man s casBt cri, Miac. No, 398 of 1950, X)/- 
1-9-1950. Mr. Ghose has contended that the 
observations in the F. B. decision were obiter, 
because the petnrs. had been convicted before 
we heard the appin. He has further submitted 
that the decision in second Lalit Burmaiis 
case, Cri. Misc. No. 398 of 1950, D/- 1-9-1950 is 
under appeal in the S. C. 

fill I have examined with care the decisions 
which Mr. Ghose has placed before us. I do 
not think that any useful purpose will be 
served by : examining each decision in detail, 
because I do not think that the question raised 
rests on a rule of law. From an examination of 
the decisions it seems to me that the first con- 
Itention of Mr. Ghose, stated as (a) above, is 
fnot correct. It cannot be stated as a rule of 
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law that when a person is accused of an offence, 
the only alternative is to prosecute him, & 
there is no legal authority to detain him. 
As was observed in Gajanan Krishna v. Em- 
peror, A. I. R. (32) 1945 Bom. 533 : (47 Cl'. L. J. 
297), it is a fallacy to say that the right to 
prosecute a person under the ordinary criminal 
law & the right to detain him are mutually 
exclusive. In this matter, I respectfully agree 
with the view expressed in that decision. I 
think that in each of the decisions which Mr. 
Ghose has placed before us, the question has 
been considered not as a proposition or rule of 
law, but on the footing whether, in the oir. 
ciimstance of the case, the order of detention 
can be held to be mala fide (in the sense of 
“malice in law” as explained mVimlabaiY, 
Emperor, A. I. R. (82) 1945 Nag. 8 : (l. L, B. 
(1945) Nag. 6), Therefore, the' facts of each 
case have to be considered, & the test, as 
explained in the case of Maledath Bharathan 
V. Commr. of Police, A. I. R. (37) 1950 Bom. 
202 ; (51 Cr. L. J. 1126 P. B.) is whether 
the order of detention has been made for ^an 
ulterior motive or a collateral purpose,'’ such 
as holding a secret investigation in disregard 
of the safeguards provided by Criminal P. 0., 
stifling defence, etc. There is no rule of law 
that unless a choice of one of two alterna- 
tives, prosecution or detention, is made at the, 
earliest moment, the order of detention must! 
be held to be invalid. In my view, the proper 
approach is to consider the facts of each 
& then consider whether the order of detention 
is mala fide or not in the sense in which the 
expression ^rnala fide^ has been explained in 
the decisions referred to above. 

[12] Let me now come back to the facts of 
these two cases. There was no order of deten- 
tion at the time when the investigation of the 
criminal case against the detenus was proceed- 
ing. I have already given the dates when the 
first information was lodged & the charge sheet 
was submitted . There can be no complaint that 
the provisions of Criminal P. 0., were not 
then complied with; therefore, there^ was ^ 
attempt at a secret investigation in disreg^ 
of the safeguards of the Code of Criminal P- 0;p 
as in the case of Maledath Bharathan Maly(dh 
A. I. E. (37) 1950 Bom. 202 t (51 Or, L. J. 1136 
p. B.). The petnrs. were oot released on ban 
for a long Mme; & when they obtained an 
order in their favour from this Gt. they 
released but arrested at the jail gate under the 
orders of detention passed by the Dist. Mag* 
Those orders were revoked, & the State Govt* 
then passed orders of detention. The question 
is — do these facts show that the order of deten- 
tion is mala fide ? I would answer this quSB- 
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tion ia the negative. As I liave already observed ♦ 
the grounds of detention cover a much wider field 
than the incidents whioh led to the prosecution '"of 
the petnrs, On the materials placed before us, I 
am unable to come to tlie conclusion that there 
was any attempt to stifle the defence by passing 
the orders of detention. I do nob wish to say any- 
thing more on this point, because if tliere has been 
any disregard of the provisions of the Criminal 
P. 0 . with regard to the trial of the petnrs., it 
would certainly be open to them to raise tliat 
point at the appropriate time. \Yg are not at the 
present moment directly concerned with the vali- 
dity or invalidity of the trial. On the days on 
which we heard arguments, the learned Govt. 
Advocate was not in a position to state whether 
the prosecution against the two petnrs. will or 
will not be withdrawn, as no final order had been 
passed by the State Govt, by that time. Subse- 
quently, the learned Govt. Advocate stated fchat*the 
State Govt, did not propose to move for the with- 
drawal of the prosecution against the two petnrs., 
as, in their opinion, their detention under the 
Detention Act is on altogether different grounds. 

[ 13 ] Mr. Ghose has drawn our attention to some 
decisions in which the possibility of a loss or 
deprivation of the rights of an undertrial prisoner 
under Criminal P. C. or under ols. (l) A ( 2 ) of 
Art. 22, Constitution of India, as a result of an 
order of detention, has been adverted to : in some 
of these cases, it has been held that if sucli a 
loss or deprivation is the primary object of deten- 
tion, then the order of detention will be malcL 
fidB. A reference may be made in this connec- 
tion to cl. ( 3 ) of Art. 22 of the Constitution, the 
relevant part of which states that nothing in 
ols, (p & ( 2 ) of Art. 22 shall apply to any person 
who is arrested or detained under any law pro- 
viding for preventive detention. I realise that 
there may be cases in which there will be a clash 
between the different rights, if & when both de- 
tention & prosecution are made A pursued at the 
same time. If the State Govt, wish to pursue the 
prosecution, I think that it must be prepared to 
comply with the safeguards of Criminal P. 0., 
& must give to the under-trial prisoner such rights 
as he may have under the law. I do not think 
that it would be open to the State Govt, to fall 
book on ol, ( 3 ) of Art. 22 & hold an investigation 
or trial in disregard of the provisions of the Cri. 
minal P. C, Apart, however, from this diflSculty 
I whioh may arise in some cases, the test whether 
a detention order is or is not mala fide depends 
Ion whether the order is for the purpose mentioned 
in the order itself, namely, the maintenance of 
public order, or whether it is for any ulterior or 
collateral purpose, Therefore, it is that test which 
bim to bc' applied to the facta of each case. On 
lihb materials so far placed before us, we cannot 
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hold thfit tlio purpose of the detention of the 
petnrs. is other than what is stated in the orders 
of detention, namely, the maintenance of public 
order in the State of Bihar, 

[ 14 ] The detaining authority had clearly stated 
that it would be taking an undue risk to the main- 
tenance of public order if the petnrs. wore allowed 
to remain at large. In tlie matter of the bail appln. 
which tiie petnrs. filed in this Ct., the relevant 
considerations were difl'erent. The question of 
public security or the maintenance of public 
order did not then arise, A: this Ct, dealt with the 
appln. for bail on the principles embodied in Sa. 
497 A 498, Criminal P. C, In these circumstances, 
I think that it would be wrong to assume that the 
detaining autliority had some ulterior or collateral 
purpose A not tlie purpose of maintenance of pub- 
lic order, for the detention of these two persons, 

[lol My conclusion, therefore, is that the petnrs. 
have been legally detained, A there are no grounds 
for interference by us. I would accordingly dismiss 
the two applns. A discharge the Eule, 

[16] N8iFSiyst,n J. — I entirely agree. 

V.B.B. Applications dismissed. 

A. I, R, (38) 19S1 Patna 75 [0. N. 10.1 
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SiNHA, Sabjoo Prasad and Eai JJ. 

Ghandeedeo Sliarma — Petnr. v. The State of 
Bihar, 

Misc. Judicial Case No. 212 of 1949, D/- 15-2-1951. 

(a) Press (Emergency Powers) Act (1931), S. 4 (1) 
(d) — “To bring into hatred or contempt the Govt, 
established by law.” 

The words “to bring into hatred or contempt the Govt, 
established by law'* connote something more than mere 
criticism of the various bi'a aches of administration with 
a view to improve them and not with a view to overthrow 
the Govt, itself. The hatred or contempt preached must 
be of such a nature as to excite a feeling tending towards 
overthrow of the existing system of Govt. Where in a 
booklet no hatred or contempt has been preached against 
the Govt, itself and the booklet read as a whole leaves 
only one impression, namely, the lapses of the followers 
of Mahatma Gandhi since they actually came into power 
and it depicts how they have neglected the great ideal or 
selfless service and how they have indulged in self seeking 
and seif-profiteering the book does not bring it within the 
mischief of S. 4 (1) (d) : A. I. B. (26) 1939 Oal. 529 (S.B.), 
Rel, on ; A. I. R. (37) 1960 Sau. 1 (SB) and A. I. B. (35) 
1948 Lah. G (S. B.), Bef, [Para 24] 

Anno. Press (Emergency Powers) Act, S. 4, N, 5. 

(b) Press (Emergency Powers) Act (1931), S. 4 (1) 
(d) — “To bring into hatred or contempt the adminis- 
tration of justice.” 

The phrase “to bring into hatred or contenept the 
administration of justice” connotes something as one 
preached during the time of the non-co-operation move- 
ment when the followers of the movement openly used to 
preach disregard of the Court of law. This and similar 
actions might be oalted acts which bring into hatred or 
contempt the administration of justice. But the sugges- 
tion that the appointment of Judges should be taken out 
of the hands of the executive authority and be placed in 
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tpbe blinds of jndiciiil fintliority 
ag to bring it vvithiu the purvic^v 
’.vbere a booklet dofi]:: more 


not encli a statement 
^ of 3. 4 (1) (d). So also 
with the interfereuce by 
members of the Congress party in judicial matters rather 
*aan the failin'^ of the dudges aud refers to some Judge, 
having been influenced, that does not amount to bringing 
into hatred or coutempt tbe administration of justice in 
the Dominion of India : A. I E. (5) 1918 Gal. 988 (S. B.) 
ind A. 1 . R. (19) IDR? Cal. b47 ; A. I. E. (5) 191S Mad. 
5210 (S. B.) and A. I. it. (29) 1942 Lab. 105 (F. B.), 

[Para 25] 

Anao. Press (Emeigeucy Powers) Act, S, 4. N. 5, 

!c) Constitution of India, Arts. 13, 19 (1) (2)— Re- 
trospective operation — Press (Emergency Powers) 
Act (1931), S. 19. 


Where the Order under S. 19, Press (Emergency Powers) 
Act was notified in the Bihar Gazette before the Consti- 
tution of India camo into force the validity of the order 
cannot be called into question with reference to a higher 
right granted to a citizen of the Indian Union by the 
Constitution ; A. I. R. (38) 1951 S. C. 128, Folld. 

(Paras 29, 30] 

(dj Press (Emergency Powers) Act (1931), S. 4 h) 
(dj — Criticism of individuals. 

(Per Sarjoo Prasad J.) — The fact that a booklet pur- 
ports to bo 3i bitter satire and at places it even degene- 
rates into scurrilous and personal attacks on individuals 
by itself does not amount to bringing into hatred or con- 
tempt Government established by law in the State or the 
administration of justice therein. A mere criticism of 
man and measures or of the persona running the adminis- 
tration, however bitter that criticism may be and even 
if the criticism is misguided, does not necessarily amount 
to bringing into contempt the Govt, of the State or the 
administration of justice. [Para 34] 

Anno, Press (Emergency Powers) Ac b S. 4, N. 5. 

PamcJiattdt a Sitttidf Pa7csltiH(i7i Scij'rt?! SitiJia ciiid 
Laksiwii x^arain Sinha — for Peinr.; Govt. Pleader— 
for thp Stale of Bihar, 


Rai J, — The petnr, has moved this Court 
under S. 23, Press (Emergency Powers) Act (xxiii 
[23] of 1931), 1931, for setting aside the order 
referred to in the notification dated 14 - 7 . 1949 , 
whereby all copies of tbe booklet entitled 'Bapu 
ke Saputon ka Baj’ have been declared to be for- 
feited to His Majesty. 

[2] The notification dated 14-7-1949, runs thus : 

•'Government of Bihar, 
Political Department, 
Special Section. 

Notification, 

Dated 14-7-1949. 


No. 18975C. — In exercise of the powers conferred by 
S. 19, Press (Emergency Powers) Act, 1931, (XXIII [23] 
vf 1931) the Governor of Bihar hereby declares to be for- 
feited to His Majesty all copies wherever found, of the 
booklet in Hindi entitled “Bapu ko Saputon ka Raj” by 
Pandit Ohanderdeva Sharma and printed at the Ohand 
Press, Jehaaabad, Gaya, all other documents containing 
copies, repriuta or translation of, or extracts from the 
a aid booklet on the ground that it contains words of the 
nature described in cl. (2) of aub-s. (1) of S. 4 of the said 
Act. 


By order of the Governor of Bihar, 
Sd. B. K. Dutta, 

Under Secretary to Government." 

Mr. Bamchander Sinl)ia„ learned ooimsel for the 
petnr. , urged before us that the booklet in ques- 
tion did not contain any words, signs or visible 


in S. 4, 


rei^resenfeations of the nature described 
sub-s. (l), cl. (d) of Act XXIII [23] of 1931. 

fs] The relevant provisions of Act XXIII [ 23 ] of 
1931 run as follows : 

Section 4 (1). —“Whenever it appears to the Provincial 
Govt, that any printing pre«8 in respect of which any 
security has been ordered to be deposited under 3. 3 is 
used for the purpose of printing or publishing any news- 
paper, book or other document containing any words, 
signs or visible representations which tend, directly or 
indirectly ; 

(d) to bring into hatred or contempt His Majesty or 
the Govt, established by law in British India or the 
administration of justice in British India or any clasa Or 
section of Hia Majesty's subjects in British India, or to 
excite disaffection towards His Majesty or the said Govt.: 
the Provincial Govt, may, by notice in writing to the 
keeper of such printing-prfsSi stating or dESorihiug tte 
words, sigDS or visible represen ta1 ions wliich in its 
opinion are of the nature described above : 

{i} where security has been deposited • declare suoli 

security or any portion thereof, to be forfeited to Hia 
Majesty, op 

(ii) whore security has not been deposited, declare the 
press to be forfeited to His Majesty, 

and may also declare all copies of such newapaperSi booh 
or other docunaent wherever found in British India to be 
forfeited to His Majesty. 

Explanatiou 2, — Comments expressing disapprobation 
of the measures of the Govt, with a view to obtain their 
alteration by lawful means without exciting or attempting 
to excite hatred^ contempt or diBafieotton shall not be 

deemed to be of the nature described in ol. (d) ol 
eub- section. 

Explanation 3, — ^ Comments expressing disapprobation 
of the administration or other action of the Govt, with- 
out exciting or attempting to excite hatred, contempt or 
disaffection shall not be deemed to be of the natuis des- 
cribed in cl, (d) of this Bub-section.^ 

Section 23 Tl). — “Tbe keeper of a printing-press who 
has been ordered to deposit security under sah-s, (3) (A 
S, 3, 01 * the publisher of a newspaper who has been 
ordered to deposit security under sub s. (3) of S. 7, or auy 
person having an interest in any property in respect of 
which an order of forfeiture has been made under 8. 4, 
S. 6, S, 8, S. 10 or S. 19, may, within two months from 
the date of such order, apply to the High Court for the 
local area in which such order was made to set aside 
such order, and the High Court shall decide if the news- 
paper , book or other document in respect of which the 
order was made did or did not contain any words, signs 
or visible representations of the nature described in S. 4» 
sub-s. (1)," 

U] The efifeofc of s, 4, ol. (2), of the IndiEin 
(Adaptation of Existing Indian Laws) Order, 1947, 
was to substitute ‘'all the Provinces of India” ifl 
place of the words "the British India” in S. 4 (l) 
(d) of the said Act XXIII [23] of 1931. 


[5] The booklet in question is a kind of satirB 
written by way of a comic drama. Bead as A 
whole, it advocates the path of truth and selfless) 
service chalked out by the great leader Mahatmff 
Gandhi. It also depicts at places in a ratheis 
vulgar language the subsequent deviation froni 
that august path by some of his distinguished 
followers. It is unnecessary for me to consider^ 
in detail the entire* booklet, but 1 will content ; 
myself by referring only to those portions oMi 
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whioh word rd&d fco us by fchs Isamod ooudsbI 
rQpr^enting the State of Bilmr who submitted 
before us that it is uob possible for him to point 
out ft p&rtioulftr passage from the booklet in Ques- 
tion to justify the order impugned against, but, if 
it IB considered as a whole, the order of forfeiture 
would appear to have been justly passed, 

£6] At p. 7 of the booklet starts the second scone 
in heayen where the departed souls of Lokmanya 
Tilak, Gokhale, Bipin Chandra Pal, Lala Lajpat 
Rfti, Dr. Hume, Deshbandhu Andrews, Pandit 
Mftdan Mohan Malviya, 0. R. Das, Prof. Bari, 
Mohammad Ali & others had assembled. They 
were all enquiring of Mahadeo Desai about the 
Health of revered Bapuji. On enquiry Mahadeo 
Dasal told them that every arrangement had been 
made for the speedy recovery of Gandhiji. 
According to him, his recent illness was due to 
the serious shock received by him on accoun t of 
thft misdeeds of his followers in the Congress & 
mismanagement of the Congress Ministry, which 
had compelled many of his trusted followf^rs to 
leave the Gongressfold when they found that it 
was not possible for them to render real service to 
the masses by remaining in the Congress, It gives 
an extract from a letter of resignation submitted 
by one of such Congressmen. Nothing objection- 
ftble was pointed out to us from this portion of 
the booklet. 
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menfcary^ Seorotavies in a drunken revelry. He 
dances sings in presence of a girl. In that 
intoxicated condition he has been presented sing, 
mg a song the purport of which was that the 

linisters it Parliamentary Secretaries were all 
powerful, (t that they had arranged for all ame- 
nities for themselves. When asked about the 
members of the Legislative Assembly he said that 
they wore also getting Es. 200 p. m. besides Rs. lO 
for every day of the sitting of the Assembly. They 
also command great influence in the sub-division 
rom which they come. Then, towards the end of 
that scene the girl asked him, “Are you not taken 
totask for your misdeeds by the great Congress 
leader?" The answer given by the drunken Parlia- 
mentary Secretary is "How can he find fault with 
others when he himself is not spotless." Then he 
by way of a question asks : 

T, ^ who is the head o£ the 

Bettiah Estate these days ?_ Who is the chief Labour 

Lomr. of India 4c whose relations have the good fortune 
of occupying high posts in the Central Govt. ?” 

[10] Act II scene 1 starts at p. 19 of the booklet 
& ends at p. 21. This depicts a scene wherein it 
has been represented that most of the time of the 
Governor of a Province is taken in laying 
down foundation stones & presiding over other 
functions without^ any real effective <k useful 
service to the province. 


[ 7 ] The third scene of the Act describes a meet- 
ing of Natadji with Gandhiji, when the former 
tells the latter that he proposed to go on a visit of 
Bharat. Narad asked Gandhiji if he had any 
na^saga to be given there, whereupon the latter 
requited the former to report to him about the 
conditions prevailing there. 

Cs] It may be mentioned here that Narad is a 
mythological figure who roams about everywhere 
chanting the name of God, Ha is said to carry a 
stringed Hktara in one of his hands. Sometimes, 
ha is characterised as creating misunderstanding 
between persons. 

[6* A] The fourth scene runs from pp. 12 to 14 of 
the booklet. It represents a talk between the girl 
students in the garden of a college for women 
where they ftre discussing about the propriety of the 
selection o! a woman candidate for the Legislative 
AsBambly. They , are depicted to have expressed 
their disaatiafootion over the non-selection of a 
lady condidate from Saran district. They criticise 
^ selection of an almost illiterate lady, simply 
Decaua8,,sh8 happened to be the sister of one of the 
leaders in the Congress party. So far as 
thii portion of the booklet is concerned I do not 
fijid anything there to bring it within the purview 
^ td), Press (Emergency Powers) Act. 

^ 19] The next portion read to us was the fifth 
bfginning at p, I 6 & ending at p. is of the 
StPWfttl* This scene represents one of the Parlia- 


[11} Scene 2 depicts a talk amongst several Riy. 
passenger.? wherein it has been represented that 
relations of influential persons in the Oongi-ess are 
appointed to^ high posts without requisite quali- 
fication 3 & without advertisement. At one place 
an Honorary Mag. by the name of Pikdan Ali 
says that he succeeded in being appointed as an 
Honorary Mag. because of the influence of the 
son-in-law of a Minister. The scene ends with a 
statement of Pikdan Ali that he doQ.s not purchase 
a rly. ticket though he travels in first class. 

[12] The fourth scene of Act ii depicts a toddy- 
shop where several persons are taking toddy & 
singing in an intoxicated condition. During 
conversation they criticise the idea of complete 
prohibition at least so far as toddy is concerned. 
They refer to the harmful habit of smoking ciga- 
rettes rather excessively by one who advocates 
complete prohibition. They say that so far as 
toddy is concerned, it does some good to health 
but smoking for which there is no talk of prohi- 
bition, is always injurious, 

C 13 ] The fifth scene starts by a conversation 
between the Sub-divisional Officer & hie wife at 
their bungalow when the former says that unless 
he beeps the influential Congressmen of hia sub- 
division pleaaed, his own position might be 
endangered. 

[ 14 ] Scene 1 of Act iii depiets the ohamber of a 
Sub- divisional Officer where he is busy collecting 
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subscription for the Gandhi Memorial Fund from 
several persons. The Sub. divisional Officer notes 
the amounts of subscription against their names 
■without their free consent. 

[ 15 ] Scene 2 depicts a scene from the Bettiah 
Palace. There is a talk between the Maharani of 
Bettiaii & Narad. The Maharani complains to him 
that the management of Bettiah Baj under the 
present regime is no better than what it was 
during the British Eule ; she also complains to 
him that Managers of this Raj are appointed not 
on account of their qualifications but simply 
because their appointment to that post will please 
a particular section of the Congress party. 

[ 16 ] Scene 5 of Act iii depicts a talk between a 
highly placed Congress leader, his son & his two 
relations. The booklet having been written in a 
comic form one finds that during that conversation 
there is a lot of fling in loose language by one 
relation on the other. At one place the conver- 
sation refers to the fact that by his appointment 
to a high post in the Central Govt, one Mr. J. has 
gained an unexpected elevation much above the 
place he occupied as a member of the bar. It also 
refers to the settlement of several pieces of land 
of the Bettiah Estate by its manager' to some of 
his relations & his acquaintances. A list is given 
of the various settlement holders. It also contains 
a statement by the manager of Bettiah Raj him- 
self that he had got monetary help from some of 
the business concerns. 

[ 17 ] Act lY, scene I represents a talk between 
two litigants wherein they speak of the mal- 
pracbices prevalent amongst the process servers & 
the peshkars who are apt to harass the litigant 
public unless they are paid some reward. 

[18] Scene 2 represents a talk between Narad & 
some of the villagers of village Ghuriharwa, a 
village in the Bettiah Estate, wherein it is said 
that a Congress leader of eminence had not dis- 
charged his duties properly for which he was 
giv^n certain land by the Ramnagar Estate from 
the produce of which his son gets about 32 to 40 
thousand rupees a year. The lands given belonged 
to different rayats who were dispossessed with 
the help of lathials supplied by the Earinagar 
Sugar Mill. 

[193 Soene 4 of Act iv represents a collection of 
flatterers at the Govt. Oonference Hall, The 
flatterers praised the Ministers right & left. They 
tell them that their praise is on the lips of all, 
everywhere. Chorus songs are sung in their praise.' 
At the end of the performance the flatterers dis- 
perse with a promise of grant of permits. 

[ 20 ] Act V, scene 1 depicts the good qualities of 
a police constable Bamanand Tewari. 

[ 91 ] The last scene of this booklet represents a 
talk between Gandhiji & Narad when the latter 
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goes to him to report about what he has seen his 
followei-s doing in Bharat. Naradji recites to 
Gandhiji the degradations in which the Congress 
leaders had fallen. At one place there has been a 
suggestion put in the mouth of Naradji that the 
Judges should not be appointed by the Governor- 
General. He is purported to have suggested that 
(a) the F, C. Judges should be appointed by the 
international Gt. of Justice, lb) H. C. Judges 
should be appointed by the Chief Justice of the 
F. C. ( 0 ) Dist. Judges & Munsifs should be 
appointed by the Chief Justice of the H. C. & (d) 
all cases, civil & criminal should be tried by Mun- 
sifs & Judges so that the executive authorities may 
not exercise any undue influence over any of the 
officers presiding over a Ct. of Justice. On these 
suggestions Mahadeo Desai is represented to have 
put this question to Naradji : ‘‘Why are you sug- 
gesting such a procedure ? Has there been perpe- 
trated any serious injustice?” To this Naradji 
replies ; 

“A great injustice has been perpetrated. A crimina) 
has been acquitted by a Judge under the influence of 
!Munshiji. That Judge has thereafter been promoted.*’ 

At the end Naradji says that the act of adminis- 
tration by Congress Ministers is not laudable at 
all. In the Supply & Control Department there is 
a lot of corruption. The Ministers are, in hot 
haste in appointing their dear & near ones, how- 
ever unqualified, to various posts. Even if candi- 
dates are selected by the Public Service Commission, 
they are liable to be not taken in on account of 
various other considerations at the hands of the 
Ministers. At another place Naradji has been 
made to say that the Police Dept, is also rotten 
from top to bottom. 

[ 92 ] This, in short, is the purport of the comic 
drama. Now the question is "whether it comes 
within the mischief of s. 4 (x) (dl of Act XXIII 
of 1931. Mr. Ramchandra Sinha, learned counsel 
for the petnr. submitted that this Act had been 
brought on the statute book in 1931 to meet the 
emergency created by the non-co-operation move- 
ment, whose avowed object was to preach hatred 
& contempt against the Govt, established by law 
& also against the administration of justice then 
in vogue. By this preaching the followers of that 
movement wanted to create a mentality ■whereby 
people should be prepared to overthrow the Govt. 
It is well known that the Civil Disobedience 
Movement exorted people to shun law Ots. to 
treat their orders with contempt, to disobey Iswl 
promulgated by the then Govt, of the country ^ 
leave the army & the police force & so on & so for^ 
The Civil Disobedience Movement advocated 
disregard of Govt, in every sphere. According w 
the learned Coauael, it is this emergency ■which 
called for an amendment of the original S* d ^ 
Aob xxin [93] of 1931 by adding .the follOTnag 
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provisions which may be quoted in extenso feo 
illustrate the signifioanco of the above argument : 

Amendmeut of S. 4. Act XXIII [23] of 1931.— "lu 
Bub-a. (1) of S. 4, Press (Emergency Powers) Act, 1931, 

(a) after ol, (b) the following words A clauses shall be 
iaeerted, namely : 

“or which tend, directly or indirectly, 

(oUo seduce any otlicer, soldier, sailor or aiinicii in the 
miutary, naval or air forces of His Jlajesty or any police 
officer from his allegiance or his duty, or 

(d) to bring into hatred or contempt Hie Majesty or the 
Govt, eetablished by law in British India or the adminis* 
tration of justije in British India, or any class or section 
of His Majesty's subjects in British India, or to excite 
disadection towards His Majest? or the s.^id Govt, or 

(e) to put any person in fear or to cause annoyance 
to him A thereby induce him to deliver to any person any 
property or valuable security or to do any act which ho 
is not legally bound to do, or to omit to do any act which 
is legally entitled to do, or 

(f) to encourage or incite any person to interfere with 
the administration of the law or with the maintenance of 
law & order, or to commit any offence, or to refuse or 
defer payment of any laud- revenue, tax, rate, cess or 
other due or amount payable to Govt, or to any local 
authority, or any rent of agricultural land or anything 
recoverable as arrears of or along with such rent, or 

(g) to induce a public servant or a servant of a local 
authority to do any act or to forbear or delay to do any 
act connected with the exercise of his public functions 
or to resign his office, or 

(h) to promote feelings of enmity or hatred between 
different classes of His Majesty ’a subjects, or 

{i} to prejudice the recruiting of persons to serve in any 
ot His Majesty’s forces or in any police force, or to pre- 
judice the training, discipline or administration of any 
such force;" 

(b) the Expln. shall be numbered as ExpIn. 1 & after 
the Expln. as so numbered the following Explns, shall be 
inserted, namely ; 

"Expln. 2. — Comments expressing disapprobation of 
the measures of the Govt, with a view to obtain their 
alteration by lawful means without exciting or attempting 
to excite hatred , contempt or disaffection should not be 
deemed to be of the nature described in cl. (d) of this sub- 
eeolion. 

Expln. 3. — Comments expressing disapprobation of the 
administrative or other action of the Govt, without exci- 
ting or attempting to excite hatred, contempt or dis- 
aSeotion, shall not be deemed to be of the nature 
described in cl. fd) of this sub>sectiOD. 

Expln. 4. — Words pointing out, without malicious 
intention A with an honest view to their removal, matters 
which are producing or have a tendency to produce 
feelings of enmity or hatred between different classes of 
His Majesty’s subjects shall not be deemed to be words of 
the nature described in cl. (h) of this sub section." 

[as] The learned counsel for the petnr. there- 
fore, contended that the relevant words of the 
section, namely, ‘^to bring into hatred or contempt 
the Govt, established by law or the adminiatratlon 
of jostioe” should be construed in that light. He 
further contended that the words "hatred or 
contempt of the Govt, established by law" do never 
mean a criticism of the administration of the 
various branches of the Govt. According to him 
there is not the least attempt by the author of thi.s 
booklet to incite any feeling to overthrow the Govt. 
eBtahlished by law A substitute it by another form 
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of Govt. He fiu'tlier contended that Explns. 2 A i* 
attached to s. 4 arc wide enough to include the 
comments mudo in this booklet, In support of hi.s 
oontention he relied upon the dGciaion in the case 
ot BJicinuahciJilce)' Jfj, Joshi y . The Siute, a.i.r. ( 37 ) 
1950 Saurastra 1 : (1950-3 Sau. L r. i03 1 ( 9 . b.)), 
wherein it was held that criticism against the 
Food Oept-.of the Govt, or the criticism against 
the Police Dept, of the Govt, did not come within 
the mischief of S. 4, siib-s. (l), cl. (d), Press 
(Emergency Powers) Act. 1931 , It also held thaf 
a suggestion that influential persons in Saurashtra 
took advantage of their influence to secure employ, 
inenfc in Govt, service is not such a statement 
that it could be brought witliin the said section of 
the Press (Roiergency Powers) Act, I93l. He also 
relied upon the case of In re Jancji-i^Aiadi 
Lahore, A. 1. R. ( 35 ) 1948 Lab. 6 : (48 ‘U*. L. J. 931 
3. n ), wherein it was held that critism of certaiD 
officer or officers of Govt, cannot be deemed to be 
a criticism of the Govt, established by law. In 
that case one of the learned iTuJges, merely, Teja 
Singh, J. considering the question of the criticism 
of the action of ministers said as follows : 

"Under the present constitution the Ministers belong 
to one or more political parties & a criticism of their 
doings or policy, even if it be strongly worded, cannot be 
said to bring into hatred or contempt His Majesty’s Govt, 
eetablished by law in British India.”. 

[24] In the case of Emperor v. Hemendra 
Prasad, I. L. R. (i939) 2 f'al. 411 : (a.I.r. ( 26 ) 1939 
Cal. 529 ; 40 Cr. L. J. 7S2 s. 15.) a Special Bench of 
the Calcutta H. C, held : 

■'In our view, Mini.sters chosen from the elected repre- 
sentatives of the people of the province for the purpose of 
carrying into effect, if possible A within prescribed limits, 
their wishes, A acting as advisers to the Governor, cannot 
be described as "officers subordinate" to the Governor, 
within the meaning of S. 49, Govt, of India Act, 1935. It 
follows, therefore, that, although in popular language, 
the Ministers may be referred to as "the Govt." th^y are 
not "the Govt." within the meaniag of Ss. 17 A 124A. 
Penal Code. Whatever may happen in practice the 
Ministers are, in law, the Governor’s advisers, " 

The relevant provisions of s. 124A, Penal Code, 
quoted below are similar to those of S. 4 ( 1 ) (d) of 
Act x.xiii [2:i] of 1931 : 

Section 124 A. — ‘‘Whoever by words, either spoken or 
written, or by signs, or by visible representation,, or other- 
wise, brinjzs or attempts to bring into hatred or contempt, 
or excites or attempts to excite disaffection towards, Her 
Majesty or the Grown Representative or the Govt, esta- 
blished by law in British India or British Burma shall 
be punished with transportation for life or any shorter 
term, to which fine may be added, or with imprisonment 
which may extend to three years, to which fine may be 
added, or with fine. 

Expln, 1. — The expression "digaffeetion" includes 
disloyalty A all feelings of enmity. 

Expln. 2.— Comments expressing disapprobation ofitbe 
mcEBures of the Govt, with a view to obtain, their altera- 
tion by lawful means, without exciting or attempting to 
excite hatred, contempt or disaffection, do not constitute 
an offence under this section, 
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Expln. 3. — Comments expressing disapprobation of the 
administrative or other action of the Govt, without 
exalting or attempting to excite hatred, contempt or dis- 
affection, do not constitute an offence under this section. 

I rGspectfully agreo with the view taken in the 
case of Ejjiperoi- v. Ilemchandra Prasad^ (l.L.R. 
(1939) 2 Cal. 411 : A.l.R, (26) 1939 Gal. 529 : 40 Or.- 
■ L. J. 782 S. B.) {supra), I am also of opinion 
'that the words to bring into hatred or contempt 
[the Govt, established by law" connote something 
{more than mere criticism of the various branches 
iof administration with a view to improve them & 
pot with a view to overthrow the Govt, itself. 
tTbe hatred or cDntempt preached must be of such 
p nature as to excite a feeling tending towards 
foverthrow of the existing system of Govt, In the 
{present booklet no hatred or contempt has been 
breached against the Govt, itself. The booklet 
^*ead as a whole leaves only one <t one impression, 
j-namely, the lapses of the followers of Mahatma 
Gandhi since they actually came in power. It 
depicts how they have neglected the great ideal or 
salfless service & how they have indulged in self- 
seeking & self-profiteering. I do not consider that 
the book read as a whole or any portion of it 
brings it within the mischief of s. 4 (l) (d), Press 

(Ehnergency Powers) Act (Act xxiii [23] 1931 ), 
11931, 

[2o] Mr, Lai Narain Sinha, learned counsel for 
the State of Bihar, contended that the booklet 
has been written in a very bad taste & it has 
tried to bring into prominence the defects only of 
the various branches of the administration. The 
motive of the author in so doing, therefore must 
be to bring into contempt the present Govt. He 
fuither contended that the booklet has not only 
criticised the executive side of the present Govt., 
but it has criticised the judicial side of it as well. 
The booklet suggests that the executive officers 
functioning as Judges, such as Sub.divisional 
Officers, etc., & even Judges are amenable to 
outside influence. He contended that this amounts 
to, contempt of the administration or justice in 
the Dominion of India. I have gone through the 
relevant portion of the booklet dealing with this 
topic & to me it appears that it deals more with 
the interference by members of the Congress 
party in judicial matters rather than the failing 
of the Judges. At one place no doubt the booklet 
refers to some Judge, having been influenced, but 
that, in my opinion, does not amount to bringing 
jlnto hatred or contempt the administration of 
justice in the Dominion of India. The phrase “to 
^mg into hatred or contempt the administration of 
iustico’' connotes something different, as one 
preached during the time of the non-co-operation 
movement when the followers of the movement 
hpenly usod to preach disregard of the Otg. of law. 
'They used to say : 


"Don’t bake part in proceedings of the Ct, Do not 

defend any charge framed! against you. Do not nav fine- 
Break all laws.” 

This & similar actions might be called acts whioh 
bring into hatred or contempt the administration 
of justice. But the suggestion that the appoint, 
ment of J udges should be taken out of the hands 
of the esecutiye authority & be placed in the 
hands of Judicial authority is not such a state- 
ment as to bring it within the purview of s, i (i) 
(d) of Act XXIII [23] of 1931. Mr. Lalnarain Sinha, 
learned counsel appearing for the opposite party! 
in this connection referred to the cases of The 
King v. Davies, (1906) 1 K. B. 32 : (75 L. J. K. B. 
104), In the matter of K, L, Gauba, i. l. r. (1942) 
Lab. 411: ( A.l.R. (29) 1942 Lab. 105: 43 Cr. L. J. ^99 
F. B.) and In re Motilal Ghose, 45 cal. 169:{A.LR, 
(5) 1918 Cal. 988 :^19 Cr. D. J. 530 S. B.), but they 
were all eases in connection with proceedings 
taken for contempt of Ot., they were not cases 
under the Press (Emergency Powers) Act (Act xxm 
C 23 J of I93l) & any observation made in those de- 
citiions is not very relevant in the present case. 

[26] Mr. Lai Narain Sinha further relied upon 
the decision in the case of Ksliiteesh Ghctndra v. 
Emperor, 59 Cal. 1197 : (A. I, R. (l9) 1932 Cal. 647: 
33 or. L. J. 690) to say that 
the Govt., established by law in British India includefl 
tko executive power in action & does not mean, merely the 
constitutional frame-work & it also includes the local 
Govt, as well as the Central Govt.” 

In that particular case, their Lordships of the 
Oalcutta H. 0. were considering the legality or 
otherwise of a conviction under S. 124A, Penal 
Code. They have quoted in extenso various por- 
tions from a newspaper called ‘Desherbani* from 
which they inferred that the conviction of the 
applt. was juatifled under the provisions of 
s. 124A, Penal Code; bub the present booklet has 
not been written in such a way as to bring into 
hatred or contempt the Govt, established by law 
or the administrattion of Justice in the Pro- 
vinces within the Indian Union. 

[971 The learned counsel for the opposite party 
further relied upon the case of Mrs. Awiiis 
Besant v. Govt, of Madras, 39 Mad, 1085 : (A.I.B. 
(5) 1918 Mad. 1210 : 18 Cr. L. J. 167 3. B.). In thit 
case the pet nr., who was the keeper of a printing 
press & publisher of a newspaper, had been asked 
to deposit security for two thousand rupees’ under 
s. 3 ( 1 ), Press Acb (i [i] of 1910). He had moved 
the H. 0. under s. 17 of the Acb for setting aside 
the order demanding the security. In that oom 
nection, their Lordships of the Madras H. 0; bed 
to consider, apart from other provisions of 'the 
Act, the provisions contained in s, 4 (l) ( 0 ) of 
Act which runs thus : , * 

"4 (1) Whenever it appears to the Local Govt, tlwb 
any printing press in respect of which any seoari^s J^ 
been deposited as required by S. 3 is us^ for t^e 
of printing or publishing any newspaper, bo)jk 
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sontationa whioh nro likely or muy havo a teadoiicv 
diraotly, or mdirootly. wbofcher by inferenoo, suggoation 
allusion, metaphor, implioation or otherwise— 

^ * • • 

thfl His Majesty or 

"I any Native 

prince or Chief under the suzerainty of His Majesty, or 

InHU seotion of His Majesty's subjects in British 
r ** disaffeotion towards His majesty or the 

said Govt, or any suoh Prince or Chief, or 

* * • • 

Govt, may, by notice in writing to the keeper of 
Buoh printing press, stating or describing the words, 
signs or visible representations which in its opinion are 
Of the nature described above, declare the security de* 
posited m respect of such press & all copies of such news- 

paper, book or other documents wherever found to be 
forfeited to His Majesty. 

Explanation L - In cl. (o) the expression ‘disaffection* 
Includes disloytilfcy (& all feelings of entoity^ 

£x2?fc?iofton /7.— Comments expressing disapproval of 
the measures of the Govt, or of any suoh Native Pnnoe 
or Ghmf as aforesaid with a view to obtain their altera- 
tion by lawful means, or of the administrative or other 
action of the Govt, or of any Bu,'h Native Prince or 
l^nief or of the administration of justice in British India 
without exciting or attempting to excite hatred contempt 
or disaffection do not come within the scope of cl. (c),” ^ 

The judgment of the H. 0. quotes in detail the 
various passages published from time to time in 
the newspaper, but it is not necessary for me to 
quQte them here. Suffice it to say that at one place 
Abdur Kahim 0. J. says about the Act : 

The Act as is well known was passed in order to 
counteract the manifold ingenious devices adopted by the 
anaroluBts of Bengal for carrying out their propaganda. 
Wow far it has been instrumental in accomplishing that 
cujaot IS not a question with which we are concerned; 
nor are we concerned with the question whether the 
Legislature was justified in applying such a drastic press 
law to the whole of India, while the evil sought to be met 
was mainly connected with the activities of a band of 
young revolutionaries in one part of the country." 

While conaidering the meaning of the words “fehe 

povt. established by law in British India” the 
learned Judge held : 

if by the appet. that what is meant by 

n 'i* t the supremacy of the British Crown & the 

British connection as opposed to independence. This can- 
not be a definition of *Govt.‘ as used in the section, it 
would only indioate the essential elements in the poli- 
meal relation between India & Great Britain. Government 
denotes as established authority entitled & able to ad- 
minister the public affairs of the country. On the other 
Band Govt, is not identical with any particular indivi- 
duals who may be administering the Govt.*’ 

He quoted with approval from the judgment of 
Batty J. in the case of Emperor v. Bhashar^ 8 

?’ 438:30 Bom. 421: (4 Gr.L. J. l) ; 

What is contemplated under the seotion is the col lee- 
nve body of men— the Govt,, defined under the Penal 
<joae. It means the person or persons collectively, in 
suoMssion, who are authorised to administer the Govt, 
lor the time being. One partioular set of persons may be 
^9 objection,^ & to assail them A to attack them & 
exoite hatred against them is not necessarily exciting 
hatred against the Govt because they are only indivi* 

1* I ropreBentativea of that abstract conception 
wmoh Is called Govt. ,« .The individual is transitory & 

criticised, but that which is essen- 
ft inseparably connected with the idea of Govt. 
lOfil Pat,/ll ft 12 
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S"“?ht stotio"' 

This case also, in my opinion, does not help the 

oppoaite party. The booklet in question does noft 

contain any passage to merit the order of forfei 
cure in question. 

t-u I^amchandra Sinba further contended 

that the provisions of s. 4 (i) (d). Press (Emer- 
geucy Powers) Act of i93l are ultra, vires of 

Art. 19, sab-o s. (1) & (2) read with Art. 13 , Consti- 
tufcion of India. 

[ 29 ] The Constitution of India came into force 
on 26-I-19S0. The order in question was, however 
nobihed by a notfn. dated 14.7-1949, in the Bihar 
Gazette dated 27-7.1949. The order of forfeitora' 
had taken efifeot on a date before the Constitution 
of India came into force & it is difficult to sav 
how the validity or otherwise of that order can 
00 called in question with reference to a further 
right granted to every citizen of the Indian Union 
by the Constitution. 

[30] A similar matter came recently to be con- 
sidered by the S. 0. in the case of Keshavan Ma- 
dhava v. The State of Bombay, Case No. ix of 1950 
disposed of on 22 1-1951: (A.I.R (38)195I 9. 0. 128)! 
In that case the applt. who was the Secretary of 

e People a Publishing House, Ltd. was prosecut- 
ed under S. 18 (l), Press (Emergency Powers) Act, 
1931. During the pendency of the prosecution the 
Oonstitution of India came into force on 26-I-19S0* 
The accused thereafter filed a written statement 
contending that the provisions of the Act for the 
breach of which he was prosecuted was ultra vires 
& void in view of Art. 19 (l) (a) read with IZ il 
m the Constitution. He filed a petn. before the 
H. C. of Bombay under Art. 228 of the Constitu- 
tion praying for a declaration that ss. 15 & la read 
with 88 2 (6) & 10 of the Act were ultra vires of 
Art. 19 (l) (a) of the Constitution & are, therefore 
void & inoperative & that he should be ordered to 
be acquitted. The H. G. came to the conclusion 
that the proceedings under the Press (Emergency 
Powers) Act, 1931, which were pending at the date 
of the commencement of the Constitution were 
not affected even if the relevant provisions of the 
Act were inconsistent with the fundamental rights 
inferred by Art. 19 (l) (a) of the Constitution. 

The accused went in appeal before the 8 0* 
against the order of the H. G. The majority judeJ 
^ Lordships of the S. C. held that : 

It 16 , therefore, dear that the idea of the preservation 
of past mchoate rights or liabilities ft pending proceed- 
luge to enforce the Eame is not foreign or abhorrent to tlie 
institution of India. We are, therefore, unable to accert 
the contention about the spirit of the Constitution as in- 
voted by the learned counsel in- aid of his plea that pend- 
ing proceeaings under a law which has become void, 
cannot be proceeded with further, if it is against 
spirit of the Constitution to continue the peuding prose- 
cution under such a void law, surely it should be eouallT 
repugnant to that spirit that men who have alreadr boon 
convicted under such repressive law before the Constitn, 
tion Of India came into force should continue to rot in 
jail. It 13, therefore, quite dear that the Ot. should con- 
atrue the language of Art, 13 (1) according to the esta- 
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faliBhed rules of interpretation & arrive at its true meaning 
aninfluenced by any assumed spirit of the Constitution. 

Article 13 (IJ with which wo are concerned for the pur- 
poses of this appln. is in these terms : ‘All laws in force 
in the territory of India imniedi . v 7 before the com- 
mencement of this Constitution, ii j far as they are in- 
consistent with the provisioDB of this Fart, shall, to the 
extent of such inconsistency, be void'. 

It will be noticed that ali that this clause declares is 
that all existing laws, in so far as they are inconiistent 
with the provisions of Fart III shall, to the extent of such 
inconsislencyt be void. Every statute is prima facie 
prospective unless it is expressly or by necessary impH- 
oations made to have retrospective operation. There is no 
reason why this rule of interpretation should not be ap' 
plied for the purpose of inttrpreting our Constitution. We 
find nothing in the language of Art. 13 (1) which may be 
read as indicating an intention to give it retrospective 
operation. On the contrary the language clearly points 
the other way. The provisions of Part III guarantee what 
are called Fundamental rights. Indeed the heading of 
Part III is ‘Fundamental Rights’, These rights are 
given, for the first time, by & under our Constitution. 
Before the Constitution came into force there was no such 
thing as fundamental right. What Art. 13 (1) provides 
is that 11 existing laws which clash with the exercise of 
the fundamental rights (which are for the fi.rst time creat- 
ed by the Constitution) shall to that extent be void. As 
the fundamental rights became operative only on & from 
the date of the Constitution the question of the inconsis- 
tenoy of the existing laws with those rights must neces- 
sarily arise on & from the date those rights came into 
being. It must follow, therefore, that Art. 13 (1) can 
have no retrospective effect but is wholly prospective in 
its operation.” 

Therefore, the order in question which was pass, 
ed in July, 1949, if valid in accordance with the 
provisions of law then in existence, cannot bo 
questioned because of some higher right having 
been granted by the Constitution which came into 
force on 26- 1-1950. 

[ 31 ] In my opinion, the booklet in question 
does not contain any words, signs or visible re. 
presentations of the nature described in s. 4 (l), 
Frees (Emergency Powers) Act, 1931; hence the 
order of forfeiture referred to in the Eotfn. dated 
14-7-1949, as quoted above must be set aside. 

[32] The result is that the appln. is allowed, 
but without cost. 

[ 33 ] Sinha — I agree to the order proposed. 

[ 34 ] Sarjoo Pd. J. — I agree that this appln. 
should be allowed. On a careful perusal of the 
offending booklet, I am unable to find that its 
contents bring it within the mischief of S. 4 sub- 
S, (i) cl. (d) of Act XXIII [23] of 1931. The booklet 
purports to be a bitter satire & at places it even 
degenerates into scurrilous & personal attacks on 
individuals. That, however, by itself does not 
amount to bringing into hatred or contempt Govt, 
established by law in the State or the adminis- 
tration of justice therein. A mere criticism of man 
& measures or of the persons running the adminis- 
tration, howsoever bitter that criticism may be & 
even if the criticism is misguided, does not neces- 
sarily amount to bringing into contempt the Govt, 
of the province or the administration of justice. 
I, therefore, substantially agree with my learned 
brother Kai J. in holding that the booklet does 
not offend against the relevant section of the 
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Indian Penal Act, & the order of forfeiture ha^ 
therefore, to be set aside. 

D.H. Application cdlowed. 
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Shearer & Jamuar JJ. 

She^bachan Pandey dt others — Petnrs. v. The 
State. 

Ori Miso. No. 697 of 1950, D/- 27-9.1951. 

Criminal P. C. (1898), Ss. 220 & 497 — Ses. J. 
releasing accused on bail during committal proceed- 
ings — Mag. coamitilDg them for trial u/s. 302, 1.P.C. 
& taking tbem in custody —Validity of the order. 

Certain accused were released on bail by the Ses. 3, 
during the committal proceedings. Subsequently the Hag. 
Committed them to Ses. Ct, for trial u/a. 302, I. P. 0. ^ 
took them in custody. The order was objected to on th® 
ground that the Mag. had no jurisdiction u/s. 497 (6) to 
cancel the bail granlea by the Ses. J., which was therefom 
still in force *. 

Held (1) that where a Mag. is of the opinion that 
there are reasonable grounds for believing that an accused 
has been guilty of an offence punishable with death or 
transportation for life, he is bound, when- committing 
him, under the provisions of S, 220 of the Oode, to com- 
mit him to custody; _ 

(2) that the words ‘subjeet to the .... taking of bail 
in 8. 220 clearly refd. to sub-B. (1) of S. 497 which is the 
only provision for taking of the bfliJ & did not refer to 
sub s. (5) of that section ; A- I. R. (35) 1948 All, 8|5 
F. B., Di3scnf. LPMaw 

Anno, Or. P. C., B, 497 N. 7 Ft, 18a.. 

K. C, Sanyal d Baidyanath Fd. No. J — for Petnrs.; 
Standing Counsel — for the State, 

Jamuar J. — The question for decision raisrf 
in this appln. is whether there is jurisdiction in 
a Mag. when committing an acciMed for trial to a 
Ct. of Session, to order him to be taken into 
custody, when previously there had been an order 
passed by the Ses. J. for the release of the ac- 
cused on bail. 

[ 2 ] The three petnrs. along with three othew 
have been committed to the Ct, of Session to take 
their trial on a charge of murder & abetment of 
murder. Daring the commitment stage, an appln. 
had been moved to the Ses. J. for the release 0 
the petnrs, on bail & an order was ^ssed accord- 
ingly. Subsequently, when committing the accus- 
ed to the Ct. of Session, the committing Ma^ 
refused to allow them to remain on bail. Again™ 
this last order the six accused moved the Ses. J- 
who ordered for the release of three of them on 
bail but rejected the appln. of the three petnrs. 
before us. Before us, accordingly, it is now con- 
tended that the order of the committing 
refusing the prayer of the petnrs. for bail w^ 
without jurisdiction since the order of the Ses. J- 
releasing them on bail still remained in 

that, therefore, the petnrs. should be ordered 
be released from custody forthwith. 

[ 3 ] Mr. Sanyal, who has appeared on ® 
the petnrs. has placed reliance 

in support of his contention. He has cited Ahjn 
V. The Crown, A. I. R. (37) 1960 Lah. 195 : (w* 
L. E, ( 1 G 6 O) Lah. 72d), The Groton Prosecutor 
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N. S, Krishnan, A, i. u. (Pa) 1015 Mad. 360 : (17 
cr, ii. j. loe) & Soofi V. Bex, A. i. u. ( 36 ) loia all. 
966 : (49 cr. L. J 631 F. B.). 

[4] The only case which Bupports the conten- 
tion of Mr. Sanyal ia Seoti v. Rex, A. I. B. (;i5) 
1948 ALL, 866 : (49 Cr. L. J, 621 F. B.). The quea- 
tion now to bo decided did not apecifically arise 
in the other oases. In Ahmad v. The Crow 7 i, 
A. I. R. (37) 1960 Lah. J95 : (Pak. L. n. (i960) Lain 
730), the faota were that certain acoused were 
being prosecuted on a charge of murder & the 
enquiry was pending before the committing Mag. 
On an appln. to the Sea, J. they wore released on 
bail. At that time the evidence of the prosecution 
had not yet begun to be recorded. When some 
witnesses were examined implicating the accused, 
an appln. was made on behalf of the Crown to 
the Sea. J. that the bail should be cancelled on 
the ground that a large number of witnesses had 
deposed against them & that the a:cused were 
trying to suborn the witnesses. The Ses. J. ac- 
cepted the petn. & cancelled the bail bonds & 
directed that the accused be taken into custody. 
Hence the question for decision in that case was 
whether the Sea. J. was empowered to cancel the 
bail granted by himself. This is not the issue in 
this case before us. 

[5l In the Grown Prosecutor Y* N. S. Krishnan, 
A. I. R. ( 32 ) 1945 Mad. 250 : (47 Cr. L. J. 106), 
which is a S. B. decision, also the question was 
not the same aa in the present case. The facts 
were that the accused who were arrested by the 
police on certain charges were refused bail by the 
Presidency Mag, but were enlarged on bail by the 
H. 0. u/b. 490, Cr. P. C,, pending the investigation 
of the case. Subsequently, an appln. was made by 
the Crown to the H. 0. for cancellation of the 
bail u/s. 497 (5) of the Code on certain grounds. 
The question for deoiflion was whether the H. 0. 
had the jurisdiction to cancel the bail & it was 
held that although s. 497 (s) of the Code could 
have no appln, to the case of an accused person 
who had been released on bail u/s. 498 of the Code, 
the Ct. had adequate jurisdiction u/s. 661 A of the 
Code to continue or discontinue an order granting 
bail in the circumatances which enured for a 
limited period only, 

[6] As I have already stated, it is the case of 
Seoti V. Bex, A, l, R. (35) 1940 ALL. 366 : (49 Cr. 
L. J. 621 F. B.) which is in support of the proposi- 
tion contended for on behalf of the petnrs. in the 
case before us. In that case proceedings were con- 
tinuing against the accused before the committing 
Mag. One of the accused had been released on 
bail by an order of the Ses. J. & two of them by 
an order of the H, C. When the Mag., however, 
passed an order committing the accused to the 
Ot* of Session, be cancelled the bail of all the 
accused & ordered them to be taken into custody. 
The question was whether the committing Mag. 
had that jurisdiction & it was held that be bad 
no Buoh jurisdiction to oanoe) bail granted to the 


Patna a.-J 

aoouaed without any limitation by fcho II. C. or 
by the Ses. J. before tlioy wore committed to the 
Ct. of HeGsion, With the groatoKt resiiect, I do 
not find myself in agreement with their Ijoid. 
shijiB. In my opinion, tho most reloviiut seetion 
applicable in such eases ia s. 220, Or. P. G. This 
section is as follows: 

“Until and durlnK the trial, tho Mag. shall, subject to 
tho previsionB ot this Code regarding the taking of bail, 
commit tho accused, by warrunt, to oustody.” 

Their Lordships of tho Al!ii)iabad II.' C. did miike 

a rofereuco to tho section & obst'rvcd as follows ; 

“No doubt, a. 220 gives iwwcr to a Mug. to commit an 
aocuEcd person by ' h arrant to custocly 'until &duri[.gtho 
trial' of a case exclusively triable by tho Ct. of Seseion or 
the n. C. But this power, as would appear from a perusal 
of that eeclion, i$ subject to the provihions ol the Code 
regarding the taking o( bail & obvioiiely tho power to 
cancel it is in every case governed by the provisions of 
8. 497. The oommitting Mag. had, therefore, no power to 
cancel the bail which hai been granted in the caso of two 
of the appots. by the H. C, & in the case of the third 
appot. by the Ct. of Session at Mathura.” 

[7] Their Lordships refd. to sub-s, (5) of 3. 497, 
Cr. P. C., which provides as fcJllows: 

“A H. G. or Ot. of Se.ssion ifc, in the case of a person 
released by itself, any other Ct. muy cause any person 
who has been released under this section to be arrested A 
may commit him to ouatody,” 

A: it was pointed out that from a perusal of this 
aub-section it would appear that no Ct. other than 
the H. G. or a Ct. of Session has any power to 
cause any person who has been released on bail 
to be arrested & committed to custody unless he 
has been released by an order passed by itself. 
This is the only provision which enables the can- 
cellation of a bail granted earlier & a Mag. cannot 
cancel a bail which he himself bas not granted. 
In my view, however, when a Mag. acts u/s. 220, 
Cr. P. C., he is not cancelling any bail granted 
earlier but he ia following the direction given in 
that section. 

[8] S. 220 imperatively directs a Mag. to commit 
the accused to custody but this direction is “sub- 
ject to the provision of this Code regarding the 
taking of bail,” No question of any cancellation 
of bail arises in its direction to commit the acoused 
to custody subject to the condition just stated. 
The words '‘subject to the provisions of this Code 
regarding the taking of bail” refer to s. 497 of the 
Code. This is the only section which deals with 
“the taking of bail.” We cannot read sub-s. (e) 
of 3. 497, only within the restrictive portion of 
S. 220 since the words used in S. 220 are "the 
taking of bail.” One ought to refer to that part 
of S. 497 which deals with "the taking of bail,” 
that is, sub-s. (1) of that section. Under sub-s. (i) 
when any person accused of any non-bailable 
offence ij arrested or detained without warrant by 
an officer in charge of a police station, or appears 
or is brought before a Ct., he may be released on 
bail, but he shall not be so released if there appear 
reasonable grounds for believing that he has been 
guilty of an offence punishable with death or 
transportation for life & a speoial provision is 
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Tnade regarding the release of a person under the 
age of sixteen years or any woman or any sick or 
iniirm person* It is clear, tnerefore, that when a 
Mag, commits an accused for trial before a Ct. of 
Session, he cannot order for the release of the 
accused if there appear to be reasonable grounds 
for believing that the accused had been guilty of 
an offence punishable with death or transportation 
for life unless the special provisions regarding the 
ago or sex or sickness apply. Where, therefore, a 
Mag. is of the opinion that there are reasonable 
grounds for believing that an accused has been 
guilty of an offence punishable with death or 
transportation for life, he is bound, when com- 
mitting him under the provisions of S. 220 of the 
Code to commit him to custody & there can be no 
question of cancellation of any bail previously 
granted to such an accused. In the present case 
before us, the order passed by the Mag. is in the 
following terms: 

“Heard bail petn. Since the provision of S. 497, Or, 
P. C., cl. (1) is mindatory regarding S. 302, I. P. C., or 
where there is eeutetee for transportation of life, the 
committing Gt. can’t exercise its discretion. The accueed 
persons in this case stand charged u/9. 302, I. P. G. & 
Ss. 302/109, I. P. C. I, therefore, see no reason to grant 
even ad interim bail to these accused. Their bail petn. 
is, therefore, rejected." 

In my view, this order is in compliance with 
S. 220, Cr. P. 0. I do not think, therefore, that 
the case of Stoti v. A. I. R. (35) 1948 ALL, 

366 : (49 cr. L, J. 521 F.B.) was correctly decided 
& I would respectfully express my dissent from 
the view expressed therein. 

[ 9 ] Mr. Sanyal also urged that since the Ses. J, 
had not imposed any condition when releasing 
the petnrs. on bail, that order would hold good 
even after the commitment. Apart from the view 
which I have already expressed, there is another 
reply to this argument. It must be presumed that 
the order of the Ses. J. was good up to the last 
stage of the commitment proceedings. The order, 
in efieeb, exhausts itself on the day that the enquiry 
ends. Prom a reference to the bail bonds in the 
present case it will appear that they were to enure 
only till the end of the commitment proceedings. 

[lOl For these reasons I am of the opinion that 
the committing Mag. was right in refusing the 
prayer for bail when committing the petnrs. for 
trial, & I would, therefore, dismiss the appln. 

[ 11 ] Shearer J, — I agree. 

D.R.B, Application dismissed. 
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Ramaswami j. 

Kunj Behari Banha £ others — Petnrs, v. 
The State, 

Cri. Revn. Nos. 1269, 1270 & 1404 o£ 1950, D/- 14-12. 
1950. 

(a) Evidence Act (1872), Ss. 114, 133 — Accomplice 
— Corroboration, 

The corroboration of an aocomplioe moat ba by indepaa* 
dant testimony whioh oonfirms in material partioular 


not only the evidence of the crime which has been com- 
mitted but also that the prisoner committed it. [Para 6] 

Anno. Evi. Act, S. 114, N. 3, 4 ; S. 133, N. 4 to 10, 

(b) Evidence Act (1872), Ss, 114, 133— Accomplice 
— Corrcboration. 

The evidence of one accomplice cannot be used to 
corroborate the evidence of another accomplice. The 
danger of acting upon an accomplice’s evidence is not 
merely that the accomplice is on his own admission a 
man of bad character who took part in the oSence & 
afterwards to save himself betrayed bis former associates) 
the real danger is that he is telling & story which in its 
general outline is true, & it is easy for him to work into 
the story matter which is untrue. The only real safeguard 
against the risk of condemning the innocent with the 
guilty lies iu insisting upon independent evidence whioh 
in some measure implicates each accused, [Para 7] 

Anno. Evi. Act, A 114, N. 3, 4 ; S. 133, N. 8. 

(c) Evidence Act (1872), Ss. 114, 133— Accomplice 
— Corroboration. 

Non-denial by the accused of the evidence given by the 
accomplice incriminating the accused affords no corrobo- 
ration of the evidence given by the accomplice. [Faia 7} 

Anno. Evi. Act, S. 114, N. 3, 4 ; S. 133, N 4 to 10. 

Baldeva Sahay, Jaleshwar Pd. & H, K. Banff ji (in 
No. 2269) ; Nageskwar Prasad & Surendra Pd. iiti 
No. 1270) d A. N. Chatterji, (in No. 1404)— for Pftnrs; 
P, K. Bose for Govt. Advocate— for the State. 

Order. — These rules are directed against the 
judgment of Mr. Damodar Prasad, Addl. Ses. J* 
of Monghyr convicting the petnrs. of the ohwgea 
u/S3. 379 & 120B, I. P. C, & sentencing them to 
B. I. for two years each & also to pay amounts 
of fine, 

[2] According to prosecution ease Baba Bal 
Agarwal had booked 74 bales of cloth fromJamal- 
pore under two consignments of 22 & 62 bales 
each. The consignments were placed in wagon 
NO. 38946H which wa9 rivetted & sealed The 
wagon was attached to a goods train & taken to 
Kiul on 9-1-1949. From Kiul the wagon was taken 
to Lakhisarai by a pilot engine. It is stated that 
on 10-1.1949, the petnrs. having entered into a 
conspiracy to commit theft had gone to the goods 
shed & having tampered with the seal of the goods 
shed broke open the wagon & removed five bales 
of cloth from the consignment. The cloth was 
taken to the dispensary of Ur. Raja Ram whioh 
was opened by his servant Raghua & the cloth 
was stored in the inner room of the dispensary. 
The next morning Ur. Raja Ram having been 
appraised of the incident by Raghua made a report 
to the station master who in his turn infonnod 
the police. During the course of the investigation 
the dispensary was searched & three bales in 
addition to other cloth were recovered therefrom* 
Babulal Agarwal later identified the cloth bs 
having formed part of the consignment whioh he 
had sent from Jamalpore. 

[3] On 31-1-1949 Kama (p. w. 3) made confession 
(ex. 4), On 8-2-1949 Raghua (P. W. 2) made coo- 
fesaion which was recorded by another 

(Ex. 3). The trial of Kama & Raghua was spu* 
up in the Ot. of the Mag, They had been e^ 
mined as witnesses in the present case in wm®* 
petnrs. alone have been charged. 
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[4) Tha learned Mag. convicted the petnrs. of 
the charges u/ss. 379& 120B, I. P. 0. The decision 
of the Mag. has been affirmed in appeal by the 
Addl. Se3» J. of Monghyr. 

[6] In support of these rules Mr. Baldeva Sahay 
I^ints out that the lower Ots. have based the con- 
viotion of the petnrs. in the main upon the state- 
ment of B. w, 2 Raghua & P. W. 3 Kama, that 
there was no independent evidence to corroborate 
the statement of these witnesses who are accom- 
plices in the crime & that as a rule of practice, 
though not as a rule of law, it was unsafe to 
convict the petnrs. on the testimony of accom- 
plioes of which there is no corroboration by 
independent evidence. In nay opinion this argu- 
ment is well-founded & must prevail. Krom the 
record of the case it is plain, the prosecution evi- 
dence against the petnrs, consisted of the state- 
ment of P. ws. 2 & 9 who said that the petnrs. had 
taken part in the conspiracy & in the theft of the 
bales of cloth after breaking open the rly, wagon. 
The lower Cts. have referred to the evidence of 
P. W. 60, Ramprasad Mahto, who deposed that in 
the night of 10-1-1949, at about 10 p. M. he had 
seen the petnrs. near the goods shed. It is not 
possible to hold that the statement of P. W. 60 
corroborates the evidence of p. ws. 2 & 3, for, in 
my opinion, the circumstances indicate that 
P. W, 60 has not given truthful evidence. In the 
first place, P. w. 60 made statement before the 
Police for the first time about 10 days after the 
investigation started. There is also proof that 
Kunjbehari hid a dispute with Kataghara Singh & 
there was a proceeding u/s. 107, Cr. P. C. in 
which P. w. 60 was witness on behalf of Kata- 
ghara Singh against Kunjbehari. There is another 
fact to be taken into account. P. W, 60 stated 
that Jitu Pd. Varma was present at the time he 
saw the petnrs. near the rly, goods shed. But the 
latter, when examined in Ct. , denied that he saw 
the petnrs. at the rly. goods shed at the alleged 
time. The trying Mag. who had an opportunity to 
see P. w. 60 in the witness-box has characterized 
his evidence as* “somewhat shaky”. In my opin- 
ion, it ia impossible to hold that P. w. 60 has 
given true or reliable evidence in this case or that 
he corroborated the evidence of the two accom- 
plices, p, Ws. 2 & 3 as regards participation of the 
petnrs. in the alleged crime, 

^ [6] In the important case The King v. Basher- 
ville, (1916) S K. B, 658 : (86 L. J. K. B. 28), the 
^noiple has been stated that the corroboration 
qI an accomplice must be by independent testi- 
mony which confirms in material particular not 
only the evidence of the crime which has been 
committed bat also that the prisoners committed 
It was pointed out that the rule of practice as 
to corroborative evidence had arisen in conse- 
quence of the danger of convicting a prisoner upon 
the unconfirmed testimony of one who was ad- 
mittedly a criminal. It is true that in India S. 183, 
IBvidefioe Act, lays down that an accomplice shall 


be a oorapetfnt witness against an accused person 
& that conviction was not illegal merely eeca ise 
it proceeded upon uncorroborated testimony of an 
accomplice. But there is a rule of guidance which 
the Ct. should also regard & it is to be found in 
illustration (b) of s. 114 which enacts a rule of 
presumption that an accomplice is unworthy of 
credit unless he ia corroborated in material parti- 
culars. The rules laid down in s. 133 & in s. 114 
illustration (b) are part of one subject (I neither 
section is to be ignored in the trial of a case. 
On the whole the effect of these sections is tliat 
the Legislature has laid it down as a maxim or 
rule of evidence resting on human experience that 
an accomplice is unworthy of credit against an 
accused person unless he is corroborated in mate- 
rial particulars in respect to that person A: that 
it is the duty of the Ct. which in any particular 
case has to deal with an accomplice’s testimony 
to consider whether this maxim applies to exclude 
that testimony or not. In the present case, it is 
impossible upon the facts proved to accept the 
uncorroborated testimony of P. Ws. 2 & 3 or to 
hold that P. w. 60 has given reliable or indepen- 
dent evidence in corroboration of the testimony 
of P. Ws. 2 & 3. Aa regards petnr. Ratan Dusadh 
prosecution ha? adduced some additional evidence 
to corroborate p. ws. 2 & 3. P. W. 38, Station 
Master, deposed that on 16-1-1949, Ratan made 
statement admitting to have taken part in the 
crime. The statement on the whole is apparently 
exculpatory & the lower appellate Ct. has consd. 
that the evidence of the Station Master in this 
respect is suspicious. According to this witness 
Ratan made the alleged statement on 16-1-1949. 
The statement was recorded by the Station Master 
but the statement does not bear the signature or 
thumb impression of Ratan. It is of significance 
that the Station Master produced this statement 
for the first time in Ct. on 23-9-1949. There is no 
good expln. why he did not produce this statement 
to the Police during investigation or in the Ct. of 
the Mag. during trial at an earlier stage. The 
lower appellate Ct, has, therefore, held that the 
evidence of the Station Master was of no value. 
Consequently, it cannot be said that the Station 
Master corroborates the testimony of p. ws. 2 & 3 
to any conceivable extent. 

[ 7 ] It is also establiehed by authority that the 
evidence of one accomplice cannot be used to 
corroborate the evidence of another accomplice. 
The danger of acting upon an accomplice's evi- 
dence is not merely that the accomplice is on his 
own admission a man of the bad character who 
took part in the offence & afterwards to save 
himself betrayed his former associates; the real 
danger is that he is telling a story which in its 
general outline is true, & it ia easy for him to 
work into the story matter which is untrue. The 
only real safeguard against the risk of condemn- 
ing the innocent with the guilty lies in insisting 
upon independent evidence which in some measure 
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implicates each accused. The principle has been 
clearly stated by the Judicial Committee in 
Bhnboni Sahu v. The King, a.LR. (36) 1949 P. c. 
257 : (50 Cr. L. J. 872). To the same efifeot is the 
decision of the Jadicial Committee in Tumahole 
Berang v. The King, 1949 A. C. 253 in which 
Lord MacDermott refd. to the cautionary rule of 
English practice emphasising the danger of acting 
on an accomplice’s evidence which is uncorro- 
borated in some material respect implicating the 
accused. An accused admits nothing by exercis- 
ing at his trial the right of electing not to deny 
the charge on oath, & silence of that kind affords 
no corroboration to satisfy the cautionary rule of 
English law as stated above. The Judicial Com- 
mittee observed that the trial Judge in holding 
that the rule of practice was satisfied by the non- 
denial by the applts. of the evidence given by the 
accomplices incriminating the applts. had mis- 
directed himself as to the nature of the corro- 
boration required by the rule of practice & that 
for the purposes of the rule of practice the evi- 
dence of one accomplice is not corroborative of 
the evidence of another. Applying this principle to 
the present case it is manifest that the evidence 
of P. w. 2 cannot be corroborated by p. w. 3 who 
is admittedly an accomplice in the crime. 

[8] Upon these grounds, I am of opinion that 
the charges have not been proved against the 
petnrs. beyond reasonable doubt. Accordingly I 
would make the rules absolute & set aside the 
conv'ction & sentences imposed upon the petnrs. 
by the lower Cts, If the petnrs. are in jail they 
should be released forthwith. 

B.H, Buies made absolute. 


A. I, R. (38) 1931 Patna 86 [G. N. 13,] 

Ramaswami & Naratan JJ. 

The Province of Bihar — Applt. v. Surendra 
Praiad Ogka — Resp, 

Govt. Appeal No. 3 of 1950, D/- 7-13 1950. 

(a) Penal Code (1860), S. 464 — ‘Makes*— Moaning 
of— (False document — Making pf). 

Making of & document does not necessarily mean sign- 
ing or otherwise executing it. It only means oretiting or 
bringing into existence. . [Para 10] 

Anno, Penal Code, S. 464 N. 1. 

(b) Evidence Act (1872), S. 24 -Retracted confes- 
sion —(Confession). 

(Obiter.} A voluntary & genuine confession of the 
prisoner, though retracted & uncorroborated, is legal & 
sufficient proof of the guilt. [kara 8] 

Anno. Evi. Act, S. 24 N. 9, 

S, C. Chakr aver iy — for Applt.\ Nageshniar Fra^d <t 
Padmanand Jha — for BespL 

Ramaswami J. — This appeal is by the Govt, 
of Bihar again^'t the judgment of Mr. Tribhuwan 
Nath Singh, Asst. Ses. J of Mozaffarpore, acquit- 
ting the reap, of various charges. 

[2] The case for the prosecution is that Govt, had 
established grain godowns in Hajipore sub-divi- 
sion for distribution of grain through multi- 
purpose co-operative societies. Govt, had appointed 


certain firms to be in charge of the godowns 
which were under double lo3ks, one set of keys 
remaining with the Market Inspector & the other 
set with the stockists. The Grain Control Officer, 
Hajipore, used to grant “Store Issue Order” in 
favour of the said societies after the price of the 
grain had been deposited in the tresbBury by 
ohalan. According to the prosecution ease the 
resp. forged Store Issue Order No. 366 dated 
18-4 1947 with the intention of cheating Govt. It 
is said that on 25-4- 1947 the resp. presented the 
Store Issue Order to the Govt, stockist M/fl. 
Khublal Sah Go pal Sah by representing himself 
ts be Bambilas Sharma of Bakatpore Society & 
thereby dishonestly obtained delivery of 145 
maunds of rice worth Bs. 1696/8/0. 

[3] The resp. denied aU the allegations. 

[ 4 ] Three out of the four assessors held that 
the charges were not fully proved. Agreeing with 
their opinion the learned Judge acquitted the resp. 

[5J The prosecution case was based in the main 
upon a confession made by the resp. on 30-7- 1947 
before a Mag. Mr. B. D. Narain. The Asst. Ses. J. 
held that 8 . 164 (3) had not been complied with 
& the confession was not admissible in evidence. 
In support of this appeal, Mr. S. 0. Cbakravarti 
contended that the opinion :of the Asst, Ses. J. 
was erroneous. S. 164 (3) is to the following 
effect: 


“A Mag. shall, before recording any Buoh oonfession, 
explain to the person making it that he is not bound to 
make a confession & that if he does so it may be used as 
evidence against him, & no Mag. shall record any such 
coofesuon unless npon questioniog the person making it 
he has reason to believe that it was made voluntarily,’* 


In the present case Mr. B« D. Narain, Mag. when 
examined in Ot. deposed that he was satisfied 
that the confession was voluntary. The record 
of the oonfession (Ex. 9) also indicates that the 
Mag. had questioned the resp. in order to satisfy 
himself that the confession was voluntarily made. 
The relevant portion of Ex. 9 is reproduced 


beneath; 

Questions. 

I am a first class Mag. 
You are not in any way 
bound to make a staiement 
before me. Any statement 
which you will make before 
me shall be used as evi- 
dence against yon. Do you 
want to make a voluntary 
statement or is it caused 
by pressure or threat by 
police or any other person? 
Has any inducement been 
given to you? Do you want 
to make a voluntary state* 
meat? Do you want to make 
any statement? 


Answers. 

I want to make a volon- 
tary statement. No pifio* 
sure has been brought to 
bear upon me & no induce- 
ment his been ttiven to me. 
I belong to a good family. I 
have committed some mis* 
takes in the company of 
bad persons which I want 
to state clearly in the prfr 
sence of all persons. I 
shall speak the truth. 


Mr. Narain deposed in Ot. that on 80-7-l®47 h® 
had warned the resp. & given him 96 minutM 
time to reflect. On the previous date, that i3i 
on 99-7-1947 also the Mag. had warned the 
It is plain from the record of the oonfeesi^ 
coupled with the oral evidence of the Mag. thif 
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Si 164 {8)| Oft Pt 0, has bo6D ootnpli&d with. 
The learnedl Aasfc. Sea. J. did not believe that 
Mti Narain gave warning to the reap., on 29. 7-1947. 
But! aee no reason why the sworn testimony 
of Mr. Narain on thU point ought not to be ao- 
oepted as true. Kven if no warning had been 
given by the Mag. to the reap, on 29-7-1947, it is 
manifest from the evidence that S. 164 (s) has 
been complied with. The Asst. Ses. J. has refd. to 
Punia Mallah v. Emperor t a, i. r. ( 33) 1946 
Pat. 169: (48 cr. L. J, 30) in support of his finding. 
But the facts of that case must be distinguished. In 
that case the Mag* who recorded the confession 
deposed that 

*’1\Q did not give waroiog to the accused that he was 
not bound to make a etat tmeat d; if he did so it might be 
used as evidence against him,*’ 

The H, 0. also found upon evidence that no 
questions were put by the Mig. to satisfy him- 
self that the confession was voluntary. Upon 
these grounds the H. 0. observed that S. 164 (.3) 
was not complied with & the confessional statement 
was not admissible. In the present case the re- 
cord of the confessional statement (Ex. 9) clearly 
shows that the Mag. hkd given warning bo the 
accused that he was not bound to make state, 
ment. The Mag. bad further posed several ques- 
tions to the resp. with a view to asoerbaini whether 
the confession was voluntary, The Mag. had ques- 
tioned as follows; 

*’Do you want to make a voluntary statement or is it 
caused by pressure or threat? Bas any inducement been 
given to you or not? Do you want to make a statement?” 

To these questions the resp. replied : 

want to make a voluntary statement. Neither any 
pressure has been brought to bear upon me nor any 
indncemeut has been given to me. I want to make a true 
statement before you.** 

Learned counsel for resp. placed reliance upon 
Baldeo Musehar v. Emperor, A. I. R. (34) 1947 
Pat. 281 : (48 Or. D. J 86) in which the H. 0. held 
that there was a violation of the mandatory pro- 
vision of 3. 164 ( 3 ) which made the confession in- 
admissible in evidence. In that case, however, the 
column intended for recording questions in the 
form prescribed contained no question 3 whatso- 
-ever but merely the warning which the Mag. gave 
to the deponent. The facts of the present case 
are, as I have indicated, manifestly different. In 
this context reference should be made to Emperor 
V, Dubai, A . I. R. (29) 1942 Pat. 113 ; (43 or. L. J. 

in which it was argued that the confession 
was nob in accordance with law since S. 164 (3) 
had been violated. In that case the Mag put only 
this question to the accused : “If you want to 
make any statement of your own free will, you 
may do that'*. The answer of the accused was “I 
want to make my statement of my own accord’*. 
The learned Mag. put the question “what state- 
ocient you want to make". The accused thereupon 
made s|he confessional statement. Upon these 
facts, the H. 0. held that 3. 164 ( 3 ) had been com- 
^ied with & the confession was admissible in 
«yidopoe. The H. 0. refd. with approval bo the 
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decision of a F, B. in Ghinua Uraon v. Empe- 
ror, 3 Pat. L. J, 291 : (A. I. R. (5) 1918 Pat, 179 f 
19 Cr. L J. 135 S. 13.) in which Sir Dawson-Miller 
C. J. states ; 

*‘Thc lust objectioQ that the ooafession was on tho face 
of it bad aa it did not dt9olos6 all the questions & answera 
put & reosived must also fail. No form of questioas is 
presoribed by S, 164 (3) from which the Mag, must satisfy 
hi cnself that he boliovos the confession was mado volnn- 
tarily. The questiooa recorded as ha ving been put & the 
answers given as well as the demeanour of the applt, may 
well have convinced the Mag, that the confesGion was a 
voluntary one, & there is no reason to suppose that the 
recorded statement does not record all the questioas put. 
Moreover, u/s 533 a defect in the compliance with the 
provisions of S. 164 or S, 864 can be cured by evidence 
taken by the Ot. before which the onofessioucr fitatement 
of the accused person is tendered. In the present ease the 
Mag- was examined by the Gt, & deposed that the state- 
ment was recorded as given & that be was satisfied thftt 
it was voluntarily made.** 

In Emperor v, Dubai, A. I. R. (29) 1942 Pat. 113 : 
(43 Cr. It. J. 90), the learned Judges held that tha 
law hod been authoritatively stated in the P. B. 
case there was nothing in the subsequent P. C. 
case Nazir Ahmad v. King Emperor, 63 I, A. 372: 
(a. I. R. (23) 1936 P. C. 253 : 37 Or. L. J. 897 P 0.) 
to detract from the authority of the P B case. 
Beference should also be made to Emperor v. 
Bamsidh Rai, A. I. R- (25) 1938 Pat. 352 : (39 or. 
L. J. 725) in which the confession was admitted 

in evidence, Khaja Mohammad Noor J. observing: 

*‘In recording the oonfessioo in this case the learned 
Mag. omitted to put any question to the accused whether 
he was CDufes&ing voluntarily. No doubt the learned Mag. 
gave him a warning .... bat the Cts. before whom the 
confession is used have materials on which they can be 
satisfied that the confession was in fact volnntary. In the 
present ca'ie the record does noi show that any question 
was asked by the Mag. in order to ascert-tin that the con- 
fession was made voluntarily. It appears, however, that 
in giving answer to the warning of the Mag., Jagdiah 
himself stated that he was milking the statement volun- 
tarily; & Ihe Magistrate has in his evidence stated that 
ho was satisfied that the oonfession was voluntary.” 

In the present case for the reasons already record- 
ed I am of opinion that S. 164 (3) has been com- 
plied with, that the confessional statement of the 
resp. has been voluntarily made is admissible 
against the resp. 

[6l, Mr, Nageshwar Prasad, however, stressed 
the argument that there was material to indicate 
that the resp. has not given a true account of the 
facts in the oonfessiocal statement. Learned ooun- 
sel pointed out that in Ex. 9 the resp. admitted 
that after forging the Store Issue Order he had 
gone to Mehnar & negotiated with Bhagwan Lai 
& Gopalji for its sale; that Gopalji did not deliver 
any rice but handed a sum of about Bs 2,100 
to the resp. who made over the amount to Bajin- 
dra Babu. According to the confession Bhagwan 
Lai was, therefore, an accomplice in the conspiracy 
to cheat the Govt. But Bhagwan Lai deposed 
that he did not know the reap, from before, that 
on 25-4-1947 the resp. had produced the Store 
Issue Order & tberenpon Bhagwan Lai delivered 
146 maunds of rice. Hit Laj. (F. w. i), KnAft i 
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Mabto (p. w. 2) & Ramdeo Mahto {p. w, s) also 
deposed that they were cartmea whom the reap, 
had engaged for carrying the rice to Mehnar 
pethia. It is true that there is a conflict between 
the prosecution evidence & the confessional state- 
ment. But for the reasons which will be shortly 
stated 1 am of opinion that the prosecution case 
in this respect is not true, that in the confes- 
Bional statement the resp. has given a true account 
of the manner in which he sold the Store Issue 
Order to B hag wan & Gopal Sah. 

[ 7 ] There are indeed important circumstances 
which corroborate the confessional statement. In 
the first place there is evidence that Babu Rama- 
nand Sinha accompanied by the Market Inspector 
had raided the godown of Khublal Sah & Gopal 
Sah on 17-7-1947 & 8ei:5ed the Store Issue Order 
No. 366 dated 18-4-1947 from the premises. The 
recovery of this document from the godown of 
Khublal Sah & Gopal Sah is an important circum- 
stance which confirms the confession of the resp. 
that he had forged the Store Iseue Order & had 
gone to Mehnar & sold it to Bhagwan Lai & 
Gopal ji. In the second place, there is the signifl- 
cant fact that on 29-7-1947 at about 2 P. M. Inspec- 
tor Jagdish Pandey searched the person of the 
resp. after the latter's arrest & seized Ex. l, a 
booklet containing blank Store Issue Orders. The 
Inspector prepared a seizure list (Ex. 4) which has 
been signed by two witnesses, Udit Narain Chou- 
dhury & Saligram Singh. The booklet contains 
signature or initials of ‘'R. Prasad" on the first 
16 or 17 pages. The evidence of the Inspector 
Jagdish Pandey is supported by Markandey Jha 
(p, W. 7 ) who has deposed to the same effect. Mr. 
Nageshwar Prasad contended that it was impro- 
bahle that the resp. should be moving about at 
the time alleged with store issue order booklet. 
The argument is plausible, but it is impossible to 
accept it. For I hold that the direct evidence 
adduced for the prosecution with respect to this 
incident is reliable & unshaken. The recovery of 
the booklet of Store Issue Order (Ex. i) ia a very 
material circumstance which corroborates the 
confession made by the resp. 

fe] On behalf of the resp. Mr. Nageshwar 
Prasad contended that the confession having bean 
retracted no weight should be attached to it even 
against the person making it. Authority for this 
contention is sought in Queen Empress v. Rangit 
10 Mad. 295, a case which on difference between two 
judges was decided in accor dance with the opinion 
of a third judge. The authority of the case is doubtful 
for it does not appear to have bt*en folld. in later 
cases of the same H 0., e. g. Queen Empre'^s v. 
Baman, 21 Mad. 83 or Sesava Ptllai v. Emperor, 
A. I. R. (I'e) 1929 Mad. 837 : (31 Cr. L. J. 768). As 
far back as QutenY. Jhurree, 7 W. R. cr. 41, it 
iwas held that a voluntary & genuine confession of 
Ifehe prisoner is legal & sufficient proof of guilt & 
j^s decision has never been overd. though it has 
sometimes been said that the rule of prudence is 
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in favour of seeking corroboration of a confessioni 
which has been retracted. The view taken accords 
with the decision of this Ot. in Guja Majhi v. 
King, 2 Pat. L. J. 80 : (A. I. R. (4) 1917 Pat 247 : 
18 Cr. L, J. 445 ). In that case the only evidence 
given during the trial to cocnect the accused with 
the act of murder with which they were charged, 
was their own confessions contained in state- 
ments voluntarily made by them u/s. 164, Cr, 
P, 0., which confessions were retracted before the 
trial commenced. Upon these facts the learned 
Judges held that the confessions were admissible 
in evidence against the accused & that the latter 
were properly convicted & sentenced of the charge 
of murder. The point, however, does not arise in 
the present case for as I have already shown there 
is sufficient corroboration of the confessional 
statement of the resp. by independent evidence. 

[ 9 ] As regards the charges u/ss. 468 & 471, 
I. P. 0., the primary evidence consists of the con- 
fessional statement of the resp., the material por- 
tion of which is to the following effect : 

“Subsequently, in the month of April Bajindar Baba 
again got a blank store order for 145 maunds of rice in 
the name of E Q., Mehnar filled up by me & after that he 
forged the signature of G, 0. 0 by his own pen & handed 
it over to me to be taken to Mehnar. I went to Mehnar 
after a day or two & visited the godown of Gopalji where 
Bhagwan Lai & Gopalji were sitting. I negotiated with 
them to sell it. Gopalji asked Bhagwan Lai to settle the 
matter with me. Thereafter. Bhagwan Lai asked me to 
sell it by hunda sale. After that, 1 told Bhagwan Lai 
that 1 would make over the store order to him only after 
making a note of full delivery on it & that 1 would not 
take the delivery. He said that in that case I should pay 
money to him to bo paid to the person who would t)o 
produced before the Marketting Officer, For this purpose 
he deducted the sum of Bs. 500 (rupees five handredi 
(from my account). Thereafter, Gopalji gave me the 
sum of about Bs. 2100. 1 left the place & handed over the 
entire amount to Bajindar Babu," 

This part of the confessional statement is, as 1 
have already shown, corroborated by the seizure 
of the document (Ex. l) from the premises of the 
firm Ehublal Sah Gopal Sah at Mehnar. There 
is in addition the significant circumstance that on 
17-7-1947 Bx. I was seized from the person of the 
resp. after he was arrested, It is important to 
notice that the booklet contained blank formSi o£ 
which p. 17 contained the apparent signature or 
initial of “R, Prasad," who was Grain Control 
Officer at that time. Upon the evidence I am of 
opinion that the charges u/ss. 468 & 471, I. F. C. 
have been established against the resp. 

IlO] Mr, Nageshwar Prasad stressed the argu- 
ment that even if the resp. had filled up the 
columns of the Store Issue Order there was no 
evidence to the effect that the resp. had forged 
the signature of B. Prasad therein, that therefoio 
as a matter of law the Gt. ought not to hold that- 
the offence of forgery was committed by the reap. 
Learned counsel reld. upon In the matter 0 / the 
petn, of Eiasat Ali, 7 cal. 352 ; (8 0 . L. R, 672) 

in which Garth 0. J. stated : 

“The 'making' of a document, or part of a dooumenl^ 
does not mean ‘writing’ or ‘printing* it, but signing or 
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otliM^se exfloutiug H; as in legal phrase wo speak of 
maRtng an indenture’ or ‘making a promissory note,’ by 
whioh is not meant the writing out of the form of the 
matrument but the sealing or signing it as a deed or note. 
The fact that the word ‘makes’ ia used in the section in 
oonjanotion with the words ‘signs,’ or 'seals’ ‘executes,’ 
or makes any mark 'denoting the execution, &o.,’ seems 
to me very olesrly to denote that this is its true meaning. 
What constitutes a false document, or part of a docu- 
ment, is not the writing of any number of words which 
In themselves are innocent, but the aifixing the seal or 
signature of some person to the document, or part of a 
document, knowing that the seal or signature is not his, 
& that he give no authority to affix it. In other words, 
the falsity oonsists in the document, or part of a docu- 
ment, being signed or sealed with the name or seal of a 
person who did not in fact sign or seal it.” 

Buti the authority of this case is weak. It has 
been dissented from in Emperor y. Krishtappa 
Khandappa, 37 Bom, L. R. 599 : (A. I. E. ( 12 ) 1925 
Bom. 397 : 26 Cr. L. J. lOld) in which a reference 
was made by the learned Chief Justice to the 
definition of a document in s. 29 of the Code 
which has not been considered in the Calcutta 
case. In my opinion, the word ‘makes’ in S. 464 
does not mean anything other than ‘makes,’ that 
ia to say, creates or brings into existence. This 
'opinion is consistent with illustration (c) to S. 464 
which is to the following etieefc ; 

‘A picks up a cheque on a banker signed by 3, payable 
to bearer, but without any sum having been inserted in the 
cheque. A fraudulently fills up the cheque by inserting 
the sum of ten thousand rupess. A commits' forgery.” 

Beference may also be made to the English case 
Qtteen -v. Batmar (1845) 1 cox. c c. 186 in which 
a party received a blank cheque signed, with direc. 
tions to fill in a certain amount, & to appropriate 
the instrument to a certain purposes, but the 
party fraudulently filled in a different amount, & 
devoted the cheque to other purposes. It was held 

that forgery was ommitted. Erie J. stated: 

‘ If a cheque is given to a person with a certain auth- 
ority, the agent is cOnQned strictly within the limits of 
that authority <fc if he chooses to alter it, the crime of 
forgery is committed. If the blank cheque was delivered 
to him with a limited authority to complete it &he 
filled it up with an amount different from the one he was 
directed to insert & if, after the authority was at an 
end he filled it up with any amount whatever, that too 
would be clearly forgery.” 

In the present case I am of opinion that the resp. 
committed forgery by filling in the blank columns 
m the Store Issue Order which he knew was signed 
not by R, Prasad but by Rajindar who forged the 
signature of “R. Prasad” therein. According to the 
confession the resp, had sold the forged order to 
Bhagwan Lai & Gopalji for a sum of Rs. 2,109. In 
my opinion this part of the confession has been 
corroborated & must be accepted as true. It follows 
that the resp. is guilty of the charge u/s. 468 & 
of the charge u/s, 471, I. P, 0. 

[ 11 ] As regards the charges u/ss. 419 & 420 I. P. 
0. the matter is somewhat different. Bhagwan 
Lai deposed that on 2S-4-i947 the resp, produced 
the Store Issue Order & obtained delivery of 14S 
maunds of rice on account of Bakatpore Multipur- 
pose Oo operative Society. Bhagwan Lai said that 
he did sot know the accused in dock from before. 
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According to the witness the Market Inspector 
Shambhunath Chouboy was present when the rice 
was delivered. It is significant that the Markct- 
tiDg Inspector has not been examined on behalf 
of the proaeoutioQ. It is admitted by the Police 
Inspector (p. w, 12. tliat in caso No. 12 of July 
1947, Bhagwan Lai tVj Gopal &ah were accused 
along with Shambhunath Choubey, Marketing 
Inspector. This circumstance thrown doubt on 
the evidence of Bhagwan Lai. I am inclined 
to think that Bhagwan Lai was in the conspiracy 
to cheat Govt., that the resp, had produced tho 
forged Store Issue Order before Bhagwan but no 
actual delivery of rice was made to the resp. but 
the latter was given a sum of money as illegal 
profit. This conclusion is supported by the admis- 
sions of the three cartmen (P Ws. 1 to 3 ). Those 
witnesses were examined for the prosecution to 
prove that on S5 4-1947 the respt. had conveyed 
the bags of rice on bullockcart to Mehnar pethia. 
P. W. 1 denied in Cfc, that Bhagwan Lai had 
engaged the cart. But before the police he admit- 
ted that Bhagwan Lai engaged his cart. P, w. 2 
similarly deposed that the resp, had engaged tho 
cart, Bhagwan Lai was not even present in the 
Gola at the time the cart was engaged. Before tho 
police, however. the witness had stated that Bhag- 
wan Lai had engaged the Carts. P w. 3 likewise 
denied in Ct. that Bhagwan Lai engaged the cart 
but before police he made a contradictory state- 
ment. All the cartmen admitted that it was not 
a pothia day & so the learned Judge rightly held 
that it was improbable that the bags of rice should 
have been taken to Mehnar pethia & stocked under 
a pi pal tree on a day on which no bazar was held. 
For these reasons, the story of Bhagwan Lai that 
he had delivered the rice to the resp, after the 
Store Issue Order was presented cannot be accep- 
ted as true. But it is manifest that the evidence 
of Bhagwan Lai supports the confessional state- 
ment of the resp. that on the alleged date the- 
latter bad presented the forged Store Issue Order. 

If Bhagwan Lai had known the resp. frotu before, 
if he was cognizant of the fact that the Store 
Lsue Order was forged, if he had conspired with 
the resp. other persons bo cheat the Govt, it ie 
impossible to hold that the charges u/ss. 419 & 420 , 

I. P, 0. as framed by the lower Cb. have been 
established against the resp. In my opinion tho 

lower Ot. has rightly acquitted the resp. of these 
two charges. 

[ 12 ] But for reasons already recorded I would 
set aside the judgment of the lower Ct. A: convict 
the resp. of the charges u/ss, 468 & 471, I. P. 0. &. 
sentence him to rigorous impriaenmenb for a period 
of three years on each of these charges. The sen- 
tences of imprisonment will be concurrent. 

[ 13 ) I would accordingly allow this appeal. 

[141 Narayan J I agree. 

DM 
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Eai J. 

Bam Prasad Sao — Petnr. y. Shankar Prasad 
■Sao — 0pp. Party. 

Gr. Revn. No. 1127 of 1950, D/- 8-9 1950. 

(a) Cr. P. C. (1898), S. 144— Order -Effect, 

The order u/s- 114 has no evidentiary value on the 
■question of possession. [Para 5] 

Anno, Cr. P. 0., 8. 144, N. 8. 

(b) Cr. P. C. (1898), S. 144— Older spent— Revn. 
vrhere the order under S. 144 had spent its force 
the H. C. refused to interfere in revn. [Para 5] 

Anno. Cr. P. 0 , 8. 144, N. 15. 

Bhab&nanda Mukherji —for Petnr.', Sudhir Chandra 
Ghosh — for Opp Party, 

Order. — This is aa appln. by the petnr. who 
was the second ptrty to a proceeding a/s. 144, Cr, 
P. C. before Mr. G. V. Lele, Mag. first class, Pu- 
ralia. The proceeding was started io oonaeotion 
with the breach of the peace conserning the pos- 
session of plot Nos. 1101 & 1093 of village Brojo- 
par. Proceedings were started on a police report 
dated 26 6-1950. On 30-6-1950, the learned Mag. 
issued notices to both the parties forbidding them 
not to go upon the land. After they had both 
filed their show. cause petns. he heard the parties 
& passed an orderon 22-7-1950, in the following 
words: 

“I fiod the second party in possession, make the 
order dated 30-G-50 absolute against the first party & 
rescind it as against the 2nd party." 

C 2 ] The first pai’ty thereafter moved the Dy. 
<}Qmr. of Manbbum undsr the provisions of 
S. 144, sub cl. ( 4 ), Criminal P. C. The learned Dy. 
Comr,, however, set aside the order of the Mag. & 
substituted the following order in its place: 

*‘In the result tbe order of the learned lower Ct. is set 
aside k tbe appeal is allowed. The order u/s. 144, 
Or, P. 0. is modified. It will be in force against tbe oppo- 
site party.” 

[ 3 ] Mr. Mukberji on behalf of the petnr. urges that 
the order of the learned Dy. Comr. of Manbhum 
is without jurisdiction, According to him he had 
no jurisdiction to order rescinding the second 
party from going near the land, because the words 
of sub cl. ( 4 } of S. 144 do not authorize him to 
pass that order. He contended that the words 
“rescind or alter any order made under this sec- 
tion' mean rescinding or altering the order 
passed against the party by the Mag. It does not 
authorise the Dy Comr. to pass an order against 
tbe present petnr. as he has done in the present 
case. In support of his contention be relies upon 
the case of Qanpat Sinyh v. Emperor, 3 Pat. 
L. J. 287: (A. I. E. Is) 1918 Pat. 672: 19 Cr, L. J. 
680), where a D. B. of this^Ot, held that the Mag. 
cannot substitute an order of his own forbidding 
the successful party before the first Ct. from 
going near the land or exercising a right of pos- 
session. Be also reld. upon the case of Sevugan 
y. Karuppan, A. 1. B (24) 1987 Mad. 487: (38 Or. 

J. 864) & also on an unreported case of Eewan 
3ingh y. Deo Narain Singh, or. Beyn. No. 787 of 


1950, decided by Bamaswami J. on 28-8. 1950: 
(A- I. R. ( 33 ) 1951 Pat. 253). 

[ 4 ] On behalf of the opposite party, the judg- 
ment reported in Ganpat Singh*s case, 3 Pat. 
L. J. 287: (a. I. R. ( 5 ) 1918 Pat, 672; 19 Or. L. J. 
880) is sought to be distd. on tbe ground that in 
that case initial notices had not been issued 
against both the parties; it bad been issued against 
only one of the parties, the Mag. exercising his 
power u/s. 144 sub-ol. (4), Cr. P. C. wanted to 
make the rule absolute against that party which 
had not been even asked to show cause. In this 
case he submitted that the initial notices had 
been issued against both the parties & both of 
them had an opportunity to show cause. In this 
connection he also refd. to the case of Panch~^ 
kesar Kuar v. Madho Singh, 1938 P. W. N. 700), lay 
ing down the same proposition of law as is laid 
down in the ease of Ganpat Singh v. Emperor, 
3 P. Ii. J, 287: (a. I. R. (5) 1918 Pat. 672: 19 Or. 
D. J. 880). Mr. Ghosh appearing for the opposite 
party also refd. to the case of Manu Khan 
Sundar Singh, 15 P. T. H. 216: (A. 1. R. (91) 1934 
Pat. 813) where a D. B. of this Ob. had refused to 
interfere with an order passed by a Mag, u/s. 144, 
Eub-cl. (4), Cr P. C., altering the order passed by 
the first Ct. & substituting another order of him- 
self. Though the facts A circumstances of that 
case are not on all fours with the facts & ci roam- 
stances of the present case, the principle of law 
enunciated in that case, according to him, sup- 
ports his contention. 

[ 5 ] In the present case, I find that the noticflfl 
were issued on 80-6- 1950 & the order has spent its 
force by this date. Though there are several de- 
cisions of this Ot. wherein it has been held that 
this Ct. has power to interfere even if the order 
has spent its force, yet in the facts & oiroums- 
tances of the present case I am not iuoUned to 
do so. It may be noted that the order passed u/fl* 
144. Or. P. 0., is a sorb of temporary measure to 
prevent the breach of the peace. It has been re- 
peatedly held by this Ot. that the order has no 
evidentiary value on the question of possession. 
In the present case neither the order passed by 
the first Ob. nor that of the learned Dy. Comr. 
can be used as evidence of possession whenevw 
the question of possession has to be decided m 
future. 

[6] In the circumstances of the present case 1 * 
is fit & proper that if any subsequent dispute 
crops up, the Mag. will be well advised to st^ 
proceedings u/s. 146, Or. P. 0. to effectively decide 
the question of possession of one party or the 
other on legal evidence led in the case. 

[ 7 ] With these observations the petn. is rejeoU 

ed. J 
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4951 Kameshwab Sman v. 

A. L R. <38) 1951 PATNA 91 (C. N. 15 J 
SPECIAL BENCH 

SHEARER, REUBEN AND DASS JJ. 

Kameshwar Singh arid others, Pltfs,^Petnrs. v. 
The State of Bihar and another, Opp. Party. 

Title Suits Nos. 1 to 3 of 1951 with Mlsc. Judi- 
cial Cases Nos. 230 to 234, 237 to 244, 246 to 254, 
257, 261 to 264, 266, 268, 270 to 277, 287 to 290 & 
297 of 1950, D/- 12^-1951. 

*( 0 ) Bihar Land Be/or77is Act (30 of 1950), Pre. — 
Subject-matter of Act whether within legislative 
powers of State — Const, Ind., Art. 246 (3), Sch. 
VII, List 12, Entry 36, 

Per Special Bench: The subject-matter of the 
Bihar Land Reforms Act, 1950 is within the legis- 
lative jurisdiction of the Bihar Legislature. The 
Act is covered by Entries 36 of List U and 42 of 
List III in Sch. VII, Const, ind. It is therefore, 
not 'ultra vires' of the Legislative powers of the 
State Legislature so far as the subject matter of 
Legislation is concerned. (Paras 16, 62, 82) 

^•(b) Bihar Land Reforms Act (30 of 1950), Pre. — 
Validity of Act — Const. Ind., Arts. 14, 31 (1) and 
31 (2). 

Per Special Bench: The Bihar Land Reforms 
Act, 1950, is unconstitutional and void as it contra- 
venes the provisioTis of Art. 14, Const, ind. 

(Paras 16, 62, 106) 

Per Shearer, J: Art. 31 (4) does not debar the 
Ct. from entering into the question of competisa- 
tion in order to decide whether or not the Bihar 
Act offends against Art. 14. (Para 16) 

Per Reuben and Das, jJ: The assent of the 
President under Cl. (4) of Art. 31 protects the Act 
from challenge on the ground that it contravenes 
the provision of Cl. (2) of that Article; it does not 
protect the Act from attack on a ground not aris- 
ing under Cl. (2), Art. 31. (Paras 62, 108) 

Per Reuben, J: There can be no challenge re- 
garding the adequacy of the comperisation or the 
correctness of the principles prescribed oy the Act 
for determining the compensation or of the manner 
in which that Act directs that the compensation is 
to be given. The assent of the President under 
Art. 31 (4) does not protect the Act if there is no 
provision for compensation. (Para 62) 

(c) Bihar Land Reforms Act (30 of 1950), Pre. — 
Nature of Act — Const. Ind., Sch. VII, List II, 
Entry 36. 

Per Shearer, J: The Act is not in the nature of 
a tax law. It cannot be regarded as a law 'impos- 
ing a levy oii capital. (Para 12) 

Per Das, J: In its true nature, scope and effect, 
the Act is acquisition of property in the sense that 
it transfers to the State the entire or totality of 
interests of proprietors and tenure-lwldeTs in land 
and of the mtgees. and lessees of such interests, 
even though such transference be part of a general 
scheme of land reform or a stage in the evolution 
of a new system of land tenure: it is still acquisi- 
tion of property, though different from acquisition 
*8impliciter'. (Para 75) 

(d) Const. Ind., Art. 14 — "Equal protection of 
the laws" — Class legislation is forbidden but not 
classification. 

Per Reuben and Das, JJ: The guarantee of the 
•equal protection of the laws means the protection 
•of equal laws. It forbids class legislation, but does 
not forbid classification which rests upon reason- 
ctble grounds of distinction: it merely requires that 
oil persons subjected to such legislation shall be 
treated alike under like circumstances and coTidU 
tkms both in the privileges conferred and in the 
Hobbies imposed. Mathematical nicety and per- 


Stats op Bihar (SB) Patna 91 

feet equality are not required, and one who assails 
classification must carry the burden of showing 
that it does not rest upon any reasonable basis. 
AIR (38) 1951 S C 41, Rel on. (Paras 42. 98) 

Per Reuben, J: Classification is permissible, but 
it must be on a principle which bears some rekition 
to the object sought to be attained. The object of 
the Bihar Land Reforms Act, 1950, is the giving of 
compensation, that is, something which will re- 
present the value in money of the property that 
is being acquired. It is not a reasonable classifica- 
tion which assesses that value at twenty times the 
net income in the ease of the poor man and three 
times in the case of the rich man. The principle 
of progressive taxation does not apply to compen- 
sation for land acquired. (Para 53) 

(e) Const. Ind., Art. 31 (2) — "Public purposes" 

— Absence of. 

Per Reuben, J: If the Ct. is satisfied that there 
is no public purpose in the acquisition of property 
forming the subject-matter of an Act, the assent of 
the President cannot saue tha legislation. (Para 33) 

(/) Const. Ind., Art. 31 (2) — "Ptiblic purpose" 

— Meaning of. 

Per Reuben and Das, JJ,: Taking into consi- 
deration Entries 33 Of the Union List, 36 of the 
State List and 42 of the concurrent List, the interv- 
tion of the Constitution appears to be to give the 
term "public purpose" a wide and comprehensive 
meaning. Therefore, acquisition for a purpose of 
the Union or for a purpose of a State is acquisi- 
tion for a public purpose. So also is the nationali- 
zation of land. (Paras 37, 40, 89) 

(g) Const. Ind., Art. 31 (2) and Govt, of India 
Act, 1935, S. 299 (2) compared — "For compensa- 
tion" and "for the payment of compemation". 

Per Shearer, J.: Cl (2), Art. 31. Const. Ind. siib- 
stantially reproduces sub-s. (2), S. 299, Govt, of Ind. 
Act, 1935. However, the substitution of the words 
"for compensation" in Cl. (2) for the words "for 
the payment of compensation in sub-s. (2) iridicates 
that compensation may now be given not in money, 
but in bonds, or possibly, in land, the reason being 
that when large numbers of individuals are to be 
expropriated under a scheme of land reform tt 
may be impossible to compensate them in money, 
and that when large numbers of cultivators are to 
be expropriated in order that land may be taken 
for such a public purpose as the construction of a 
dam it may be in their own interest to receive land 
elsewhere rather than money. (Para 4) 

(h) const. Ind., Art. 31 (2) — Compensation — 
What it should be. 

Per Shearer, J.: Although, under the Constttiv- 
tion compensation need not necessarily be in 
money, nevertheless, whatever compensation is 
made, it should be something which could fairly be 
said to be equivalent in value to the property taken 
over by the State. (Para 9) 

Per Reuben, J.: Cermpensation represents the 
money value of the property acquired. It is usual 
to give the owner something more than the value 
of the property by way of a solatium for the com- 
pulsory nature of the acquisition. The use of the 
word "compensation", is to be taken in the accepted 
sense as representing the money value of the pro- 
perty. The giving of compensation for property 
compulsorily acquired was consd, to be of sufficient 
^portance to be guaranteed by a provision in the 
Part of the Constitution dealing with Fundamental 
Rights. It does riot appear likely that the Constu 
tuent Assembly would by that very provision em- 
power the LegisUituTe to give as compensation such 
amount as it thinks proper tvUhout any reference 
to the real value of the property acquired. (Para 50) 
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ii) Const Ind., Art. 31 (2) and (4), Sch. VIl, List II, 
Entry 36 and List 111, Entry 42 — Power of LegislOr 
ture to legislate for acquisition without legislating 
for compensation — Cl. (2) whether "provision” 
within meaning of Cl (4), Art. 31. 

Per Reuben, J.: The legislative heads contained 
in Entry 36 of the State List and Entry 42 of the 
Concurrent List empower the Legislature to pass 
laws relating to the subject-matter contained 
therein without placing any restrictions on the 
powers of the Legislature within the limits of those 
heads. As these entries stand, it would be open to 
the Legislature to legislate for acquisition without 
at the same time legislating about compensation. 
The limitation which makes provision about com^ 
pensation essential is imposed by Cl, (2) of Art. 31 
read with Cl. <2), Art. 13 . This requirement is, 
therefore, a ^'provision" of Cl. (2), Art. 31 coming 
within the meaning of that word used in Art. 31 
(4) and (6). (Para 29) 

W Const. Ind., Art, 31 <2) — Provision in enact- 
ment laying down principles of compensation whe- 
ther justiciable by Ct. 

Per Reuben, j.: The power given to the Legis- 
lature to legislate with regard to the principles on 
which compensation for the property acquired ts 
to be determined does not make the matter of com- 
pensation non-justifiahle. The fact that this mat- 
ter has been included in Part III of the ConstU 
tution and that it has been thought necessary to 
provide protection to such legislation under Cls. 
(.4) and <ff) of Art. 31 shows that the matter was 
intended to be justiciable. What Cl. (2) requires 
is provision for compensation and the Cts. are en- 
titled to enquire, subject to Cl. {4), whether the 
payment for which the impugned legislation pro- 
vides is ^‘compensation" within the meaning of this 
clause. {Para 51) 

But an investigation of the question whether the 
sums determined by the principles laid down in the 
Bihar Land Reforms Act are compensation or not 
is an investigation which the Ct. is precluded from 
making by reason of the assent under Cl. i4). Art. 
31 of the Constitution. {Para 60) 

(ft) Const. Ind., Art. 31 (4) — “Reserved for the 
consideration of the President" — Object of reser- 
vation of bill. 

Per Shearer, J.: The reservation of bills for the 
assent of a higher authority is not a mere matter 
of procedure. It is an essential and important part 
of the law-making machinery set up by the Con- 
stitution. When bill is reserved for the considera- 
tion of the President it is the duty of the law 
Officers to examine it with a view to ascertaining 
whether, in the first place, it is unconstitutional in 
whole or in part, and, secondly, whether, if assent 
is given to the bill the differences between the law 
obtaining in the State to which the bill applies and 
the law obtaining in other provinces will be merely 
differences in point of detail rather than in prin- 
ciple, iPara 14) 

il) const. Ind., Art. 31 (.4) — Assent of Presi- 
dent to reserved bill — Propriety of, if can be ques- 
tioned. 

Per Shearer, J.: The broad principles on which 
assent is intended to be given to, or withheld from, 
a reserved bill are not specifically laid down in 
the Constitution. The result of this is that it is 
not open to the Cts. to question the propriety of 
the President’s action. (Para 15^ 

<m) Const. Ind„ Art. 31 (4) — Construction of. 

Per Das, J.: ci. (4), Art. 31 seeks to cut down 
d fundamental right must be construed strictly. 

Jf’ords “nottoithstanding anything in this Con- 
occurring in that clause cannot have 
"C c//cct of enlarging the operative portion of the 
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claiLse which, in clear terms, mentions one and one 
ground only, namely, the ground arising out of 
the contravention of the provuions of Cl. <2>, 
Art. 31. (Para 107), 

(n) Const, Ind., Art. 31 (4) — "Bdl pending at 
the commencement" — Identity between bill and 
Act. 

Per Reuben, J.: Cl. (4), Art. 31 does not require 
that the Act as passed as State Legislature must 
he identical in every detail with the bill that woA 
pending at the commencement of the Constitution. 
There may be alterations during the passage of the 
bill; hut these alterations should not be such as 
to make the Act distinguishable from the bid 
which was pending. (Para 22) 

(o) Const. Ind., Art. 31 (4) — “Law" meaning of. 

Per Reuben, J.: The word “Law" in Art. 31 (4) 

seems to have been used as a compendious way of 
describing legislation which has passed through tj^ 
Legislature of a State and has not yet received 
assent. The protection given by Art. 34 (4) assumes 
that the "lavf’ is open to attack and therefore ts 
not law in the strict sense. (Para 34) 

Per Das, J.: The word “law” in Art. 31 does not 
appear to have been used exactly in the same sense 
in all the clauses; the context makes that quite 
clear. In Cl. (1), Art. 31, the expression “lauf’ 
means a valid law. (Para 97) 

•J* (p) Const. Ind., Art. 246 — State Legislature 
whether acts as agent of Parliament — ‘Delegatus 
non potest delegare’ — Applicability of. 

Per Special Bench: The maxim ‘delegatus non 
potest delegare’ has no application to sovereign 
legislative bodies under the written constitution. 
Within the limits of their jurisdiction the State 
Legislatures have plenary powers. The confimient 
of the power on the State Legislatures to moft© 
laws for the State and for State purposes in rela^ 
tion to the Tnatters enumerated in the lists of Sch, 
VII is not in any sense to be exercised by delega- 
tion from or as agents of the Parliament. Within 
these limits of subjects and area the State Legis- 
latures are supreme and have the same authority 
as the Parliament. (1883) 9 AC 117; 4 Cal 172 
(P C), Rel. on. 

The Bihar Land Reforms Act (30 Of 1950), 
though it leaves by its provisions contained in & 
32 (2) read with S. 43 (1) ip) a fairly uoide dis- 
cretionary power to the State Govt, in the matter 
of form and manner of compensation, settles the 
ZefirisIatitJe policy, lays down the limits of the dis- 
cretion but confides to the State Govt, certain 
powers to carry out the details of the objects of tft® 
enactment. The Act is not, therefore, invalid on 
the ground of delegated legislation. 

(Paras 13„ 59, 112, 113) 

(Qf) Const. Ind., Art. 246 — Affirmative and negOr 
five power of Legislature, 

Per Das, J.: The power of the Legislature to 
legislate on a subject, partUndarly in a written, 
federal constitution where there must be a nice 
balance of jurisdiction, can be looked at from 
points of view — affirmative and negative. TM 
conferment of the power is the affirmative aspeid; 
a restraint or restriction on the exercise of the 
power is the negative aspect. The limitofion on 
the power of legislation may arise by r&sson of 
restrictions imposed ivithin the entry which conf^ 
the potoers; and wfven the question of exceedii^ 
such a restriction arises, it is relevant to consider 

the true nature and character of the legislation. 

(Para 70 

(r) Const. Ind., Sch. VII, List II, Entry 18 
Scope of. , J -A. 

Per Shearer, J.: Legislation regarding to«a jwj 
quisition does not come within the general 
18 of List IL 
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(s) Const, Ind., Sell. Vll. List II, Entry 36 — 
‘'Subject to the provisions of Entry 42" — Meaning 
end constructioru 

Per Shearer. J.: The words "subject to the pro- 
tiisions of Entry 42 of List Iir lohich occur at the 
end of Entry 36 of List II indicate the cxistc 7 ice of 
a condition or restriction on the poiuer of the State 
Legislature. W fieri a State Legislature ignores that 
^ndttion or restriction, its purported lajo is a null- 
ity. But the condition or restriction is not imposed 
by the concluding words in the entry. It ts really 
imposed by Cl. (2), Art. 31. (Para 7) 

Per Reuben, J.: The words "subject to" have 
the effect of excluding from the legislative power 
under Entry 36 in the State List, matters cooered 
by Entry 42 of the Concurrent List. This inter- 
pr elation is cotisistent with the 7nca«f7iy of this 
term in Entries 17. 22, 23. 24 and 33 of the State 
List arid a similar limitation on the powers of the 
State Legislature seems to be imposed in entries 
Nos. 11. 26, 27 and 57 of the State List. (Para 25) 

Per Das, J.: The expression "subject to” 7n€cns 
that principles of compensation, etc. which have to 
be laid down for compulsory acguisitioii of pro- 
perty by reason of the provisions in Part III of the 
Constitution relate to and' are a matter within the 
concurrent field of legislation, and a law relating 
thereto made by a State will attract the operatioii 
of Art. 254 of the Constitution. (Para 82) 

In T. S. Nos, 1 and 2 and M. J. C. Nos. 230 and 
233; P. R. Das, Sir S. M. Bose and S, P. Srivastava, 
Balbhadra Prasad Singh; P. Jha and Gtrindra 
Mohan Misra; In M. J. C. No. 234, P. R. Das Kan- 
haiyajee; In M. J. C. No. 239; M/s. P. R. Das and S. C, 
Mazumdar; In M. J. C. Nos. 240 and 241; P. R. 
Das, Jyotimoy Ghose, S. S. Rakshit and Salil Kumar 
Ghosh; In M. J. C. Nos. 243 and 244; P. R. Das, 
Balabhadra Prasad Singh, P. Jha and K. Ahmad; 
In T, S. No, 3 and M, J. C. No. 231; N. C. Chatter- 
jee, Sambu Prasad Singh and S. K. Chaudhury; In 
M, J. c. NO. 232; R. S. Chatterjee and A. K. Chat- 
ter jee; In M. J. C. Nos. 237, 238 and 242; Ragho 
Saran Lall; In M. J. C. Nos. 246 and 250; J. C. 
Sinfta and S. S. Rakshit; In M. J. C. No. 247; J. C. 
Sinha and Rameshwar Prasad Singh; In M. J, C. 


Act declaring that on the day following the estates 
& tenures oi three leading 'zanitndars' in the pro* 
Vince, namely, Sir Kameshwar Singh, the Maha- 
raiadhiiajii oi Darbhanga, his brother Raja Baha- 
dur Visheshwar Singh & Raja Bahadur Karnakshya 
Narayan Singh of Ramgarh, should pass to & become 
vested in tne State. These three ‘i!ainindar.s’ at 
once gave notice u/s. 80, Civil P. C. of their inten- 
tion to institute suits & also applied to this Ct. 
for an injunction to restrain the Govt, oi Biliar 
froni taking possession of their property. ‘Ad in- 
terim* injunctions were granted, &, in due course^ 
suits were instituted & were withdrawn to be tried 
by this Ct. in the exercise of its extraordinary 
original civil jurisdiction. The applns. have been 
heard along with the suits as also have a num- 
ber of similar applns. made by other ‘zamindars’. 
who apprehend that notfn. may issue declaring that 
their estates & tenures also shall pass to, & be- 
come vested in, the State. The following issues in 
the suits were framed : 

"1. Is the Bihar Land Reforms Act XXX (30) 
of 1950, ‘ultra vires' the legislative powers of the 
State of Bihar? 

2. Is the said Act unconstitutional, unreason- 
able, inoperative & void for the reasons mentioned 
in para 5 of the plaint or any of them? 

3. Have the properties of the pltf. vested in the 
Stale of Bihar under the said Act? If so, have 
they so vested under the authority of law? 

4. Can any question regarding compensation or 
principles for the determination & giving of com- 
pensation be raised in this suit in view of the 
assent of the President imder Cl. (4), Art, 31 of 
the Constitution? 

5. Is the pltf. entitled to any of the reliefs 
prayed for?” 

It will be convenient to deal with these Issues to- 
gether as, in effect, two points only are raised, 
namely, whether the Bihar Land Reforms Act, 1950, 
is or is not a constitutional law, &, if it is not a 
constitutional^ law, whether this Ct. is, by reason 
of Art. 31 (4) of the Constitution, disentitled to 
pronounce it to be unconstitutional, & to give the 
pltfs. the reliefs for which they ask. 


No. 248; J. C. Sinfia and H. K. Banerji; In M. J. C. 
Nos, 249, 251, 270, 276, 277; J. C. Sinha and S. Mus- 
tafi; In M. j. c. No. 262; J. C. Sinha and S. K. 
Chaudhury; In M. J. C. Nos. 274 and 275; J. C. 
Sinha, S. Mustafi and D. K. Sinha; In M. J. C. No. 
252; Baldeo Safiay, Raghunath Jha and Padma- 
nand Jha; In M. J. C. No. 254; Baldeo Sahay; 2Vc- 
ktdeshwar Prasad, Shivanugrah Narain Singh; In 
M. J. C. No. 257; S. C. Mazumdar and S. K. Ma^ 
zumdar; In M. J. C, No. 261; Prem Lall; In M. J. C. 
No. 253 Girish Nandan Saliai Sinha, Jamuna Pra- 
sad Chaudhury, and Bindeshwarl Prasad; In 
M. J. C. No. 287; B. C. De, J. M. Ghosh, S. S. Rak- 
shit and S. K. Ghosh; In M. J. C. Nos. 288 to 290; 
B. C. De, J. M. Ghosh and S. S. Rakshit; In M. J. C. 
Nos. 263 and 264; T. K. Prasad; In M. J. C. No. 
272 to 273; Balbhadra Prasad Singh; l?i M. J. C. 
No. 266; L. M. Ghosh, Kanhaiyaji; In M, J. C. No. 
268; Hamarayan Prasad; In M. J. C. No. 271; G. V. 
Mvkherjee; in M. J. C. No. 297; S. Anwar Ahmad 
and Cfiandi Prasad, for the Petnrs — The Attor- 
ney-General of India, The Advocate-General of 
Bihar and G. N. Joshi, Alladi Kuppaswamy, Baj- 
rang Sahai, Shyam Nandan Prasad Singh, S. C. 
Chakravarty and B. B. Saran, for the State. 

SHEARER, J : On 9-5-1950, the Bihar I*and Re- 
forms Act, XXX (30) of 1950, having passed 
through the Legislative Assembly & the Legislative 
Council, was reserved by the Governor for the con- 
sideration of the President The President as- 
sented to the Act on 11-9-1950. On 24-9-1950, the 
Oort of Bihar Issued a Notfn. u/s. 1 (3) of the 


(2) It is not necessary to set out in any detail 
the provisions of the impugned Act. The Act la 
described in the preamble as an Act 
"to provide for the transference to the State of 
the interests of proprietors & tenure-holders in 
land & of the mtgees. & lessees of such interests 
including interests in trees, forests, fisheries, Jal- 
kars, ferries, hats, bazars, mines & minerals.” 

It is enough for our present purpose to say that 
certain rights of proprietors & tenure-holders are 
to be extinguished, & other rights are to be modi- 
fied. The rent payable by 'raiyats' to the proprie- 
tors of estates or the holders of tenures, is in 
future to be paid to the State, & not to the pro- 
prietors or tenure-holders, this right of the latter 
being wholly extinguished. Proprietors & tenure- 
holders are, on the other hand, to be permitted 
to continue in possession of their homesteads, their 
‘zeraf & other agricultural or horticultural land 
actually cultivated by them, of any 'golas', fac- 
tories or mills situated on their property & be- 
longing to them, & of any mines which they them- 
selves are working. They are to hold their home- 
steads free of rent, but are to be assessed to a 
fair & equitable rent so far as any other land of 
which they are permitted to continue in, possea. 
sion is concerned. Similarly, if they themselves are 
actually wo»*JClng any mines & are permitted to 
continue to do so, they must take a lease from the 
State, the terms of which are either to be settled 
by agreement or are to be detennlned by a Mines 
Tribunal. Any mines which are not being work^ 
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cd by the proprietors or tenure-holders themselves, 
but by their lessees, are to vest in the State, & 
the lessees are, except in certain circumstances, to 
be granted leases by the State, Compensation is 
to be given to proprietors & tenure-holders who 
are expropriated, & to these provisions in the Act 
I will refer in some detail later. Generally speak- 
ing, therefore, it may be said that the purpose of 
the Act is to substitute a ‘raiyatwari’ for a ‘za- 
mindari’ system of land tenure, or, alternatively, 
to prevent any individual from deriving an income, 
which is an unearned income, from land, & to 
ensure that the whole of the land in the State 
shall belong to, & be in the possession of, the 
persons who actually cultivate it. 

(3) The Const. Ind. recognises the inviolability of 
private property except in so far as the property 
of an Individual may be required for the purposes of 
the Union or State or for some other public pur- 
pose, in which case compensation must be paid, in 
order that the individual expropriated may not be 
compelled to contribute to expenditure incurred by 
the State more than any other citizen does. Other- 
wise private property is sacr anct. To this, how- 
ever, there is one important exception, namely, land 
or rather certain rights in land. The British Par- 
liament, in enacting the Govt, of India Act, 1935, 
also recognised that land did not stand on precisely 
the same footing as other kinds of property. Sub-s (1) 
of S. 299, Govt, of India Act, 1935, embodied the 
general principle that no person should be deprived 
of his property save by authority of law. Sub-s. (2) 
provided that when property, or property of certain 
descriptions, belonging to an individual was take’J 
over for public purposes compensation had to be 
paid. Sub-s. (3) dealt with bills 

"making provision for the transference to public 
ownership of any land, or for the extinguishment 
or modification of rights therein, including rights 
or privileges in respect of land revenue.” 

When a comparatively small parcel of land belong- 
ing to an individual or to a small number of indi- 
viduals is acquired for public purposes there is or- 
dinarily no great difficulty either in determining 
the market-value of the land or in compensating 
the individual or individuals expropriated in money. 
^B^en, however, some far-reaching scheme of land 
reform is undertaken, involving the extinguishment 
or modification of rights in land belonging to a 
great number of private individuals, it must neces- 
sarily be a matter of greatest difficulty, both to 
determine what is adequate compensation & to pay 
such compensation Immediately, & in money. It is 
one thing to expropriate an individual, & it Is quite 
another to expropriate an entire class of Indivi- 
duals, & legislation which has as its aim the 
latter object may have to be based on principles 
somewhat different to those underlying legislation 
which has as its aim the former object. That this 
was recognised by the British Parliament, & that 
it quite deliberately dealt in Sub-ss. (2) & (3), S. 
299, Govt, of India Act in a very different manner 
with what it considered to be very different sub- 
jects of legislation is made clear by what is con- 
tained in para. 369 of the Report of the Joint 
Committee on Indian Constitutional Reforms. This 
is as follows: 

"389. We think that some general provision 
should be inserted in the Constitution Act safe- 
guarding private property against expropriation, In 
order to quiet doubts which have been aroused in 
recent years by certain Indian utterances. It is 
obviously difficult to frame any general provision 
with this object without unduly restricting the 
powers of the Legislature in relation particularly 
to taxation; in fact, much the same difficulties 
would be presented as those which we have dis- 


cussed above in relation to fundamental rights, we 
do not attempt to define with precision the scope 
of the provision we have in mind, the drafting of 
which will require careful consideration fOr the 
reasons we have indicated; but we think that it 
should secuie that legislation expropriating, or au- 
thorising the expropriation of, the property of par- 
ticular individuals should be lawful only if confined 
to expropriation for public purposes & if compen- 
sation is determined, either in the first instance or 
on appeal fay some independant authority. General 
legislation, on the other hand, the effect of which 
would be to transfer to public ownership some par- 
ticular class of property, or to extinguish or modify 
the rights of individuals in it, ought, we think, to 
require the previous sanction of the Governor Gene- 
ral or Governor (as the case may be) to its Intro- 
duction; & in that event he should be directed by 
his Instrument of Instructions to take into ac- 
count as a relevant factor the nature of the pro- 
visions proposed for compensating those whose in- 
terests will be adversely affected by the legisla* 
tion.” 


f4) It will be seen that Sub-s. (3), S. 299 pro- 
vided that no such bin or amendment as was refd., 
to in it should be "introduced or moved in either 
Chamber of the Federal Legislature without the 
previous sanction of the Governor-General in hie 
discretion or in a Chamber of a Provincial Legis- 
lature without the previous sanction of the Gover- 
nor in his discretion.” Para. XVII of the In- 
strument of Instructions to the Governor forbade 
him to assent in His Majesty’s name to "any bill 
which would alter the character of the Permanent 
Settlement” & required him to reserve it for the 
consideration of the Governor-General. At the same 
time the Governor was instructed not to withhold 
his sanction to the Introduction of the bUl, the 
Dbject of this being, ho doubt, to ensure that the 
merits or demerits of the bill shou ld be fully dis- 
cussed in the Legislature. Para XXVn of the 
Instrument of Instructions to the Governor-General 
similarly forbade the Governor-General to asseirt 
to “any bin passed by a Provincial Legislature » 
reserved for his consideration which would wt^ 
the character of the Permsment Settlement’ « 
directed him to reserve it for the signification of 
ms Majesty’s pleasure. Prom a very early penoa 
Ln the history of the British Colonial Empire » 
was the practice for instructions to be issued to 
[Colonial Governors requiring them to rescue bj^ 
passed by Colonial Legislatures for the sl^un^ 
blon of His Majesty's pleasure. Ss. 55 & 67. ^ 
tish North America Act, 1867, & Ss. 58 & 60, C^- 
cnonwealth of Australian Constitution Act, 
made It obligatory on the Govemor-Gener^ in ce^ 
tain cases to withhold his assent to 
made provision as to the circumstances In 
such legislation should or should not toke en^^ 
The reason why this constitutional machiimry 
Invented was to ensure that colonial legmaa^ 
should not be such as to conflict with legislaii^ 
3 y the Brlti^ Parliament or to endanger 
rial Interests or lead to international complij»tiow 
to enacting Sub-s. (3), S. 299, Govt, of 
1935, & in issuing the instructions to the Gov^ 
General & to Governors of Province to wniw 
have refd.. the British Parliament was ma™ 
use of this constitutional machinery for 
somewhat different purpose, namely, to ei^ 
that, if the Permanent Settlement was abou^^ 
or substantially altered, It should oifly he ° 
lltions which were not unfair to the succws^ 
In-lnterest of the persons with whom in iTw 
British Govt, had entered Into a con^j 

agreement. Cl. (1), Art. 31 Artt 

reproduces Sub-s. (1) of S. 299, Govt, of In 
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1935. CL (2) of the Article substantially repro- 


duces 6ub-s. (2), a 299. It is true that under 
CL (2) property of any kind may now be acquired 
or requisitioned by the State, & it is also true 
that the substitution of the words “for compens.v 
tlon" for the words “for the payment of compen- 
sation” Indicates that compensation may now be 
given not in money, but in bonds, or possibly, in 
land, the reason, no doubt, being that when large 
numbers of individuals are to be expropriated 
under a scheme of land reform it may be im- 
possible to compensate them in money, & that, 
when large numbers of cultivators are to be ex- 
propriated in order that land may be taken for 
such a public purpose as the construction of a 
dam, it may be In their own interest to receive 
land elsewhere rather than money. But, with 
these exceptions, the alterations made in Sub-s. 
(2), S. 299 are purely verbal. There is nothing 
In Art. 31 corresponding to Sub-s. (3), S. 299, but 
CL (31 requires that any expropriatory law must 
be reserved for the consideration of the President 
Si must receive his assent before it can take 
effect- If Cls, (1) to (3) in Art. 31 had stood 
alone St had not been foUd. by Cls. (4) to (6) pro- 
prietors of estates held under the Permanent Set> 
llement would now have been in a very much 
stronger position than they were in under the 
Constitution in force prior to 15-8-1947. Under that 
constitution the terms on which they were liable 
to be expropriated was a matter in the last resort 
for the decision of a British Secretary of State 
or the British Cabinet. Once the Act rendering 
them liable to be expropriated had received the 
assent of His Majesty, the adequacy or even the 
validity of the provisions contained in it provid- 
ing for compensation could not have been chal- 
lenged in the Cts, Under the Constitution, how- 
ever, if Cls. (4) to (6) had not been inserted in 
Art, 31, they could have appealed to the Cts. chal- 
lenging the validity of the law on, among other 
grounds, that the compensation provided repre- 
sented less than the marketrvalue of their pro- 
perty. A multiplicity of suits would have been 
Instituted & quite possibly each suit would have 
lhad to be decided on its own particular facts. 
Cls. (4) to (6) were, it Is clear, inserted in order 
to prevent an impasse of this kind arising. An- 
other consideration, however, may also have 
weighed with the Constituent Assembly. 

(5> In the history of India an interregnum occurr- 
ed between 15-8-1947, St 26-1-1950. The Constitution 
under which we lived during this brief period was 
very different to the Constitution under which we 
had lived hitherto. The conduct of the Governor- 
General St of the Governors of Provinces ceased to be 
regulated by the instructions which had been pass- 
ed under the ”Royal Sign Manual & Signet” to 
their predecessor. Ss. 13 & 53, Govt, of India 
Act, 1935, were deleted. So also were the conclud- 
ing words of S. 76 (1) requiring the Governor- 
General, in certain circumstances, to reserve bills 
for the signification of His Majesty’s pleasure 
thereon. The result, clearly, was that if the im- 
pugned Act, which was introduced into the Legis- 
lature on 36-12-1949, had been introduced & passed 
into law sooner than It was, or if the consti- 
tution had been adopted later than it was, the 
impugned Act would, at the commencement of 
the Constitutioa, have been an existing law which, 
however, would have become void in consequence 
of what Is contained In Art. 13 (11 of the Consti- 
tution. The Constituent Assembly, In enacting CL 
( 4 ), Art. 31, obviously desired to ensure that the 
time which the State Legislature had spent over 
the enactment of the impugned Act should not ne> 
Qoasarily be altogether wasted, it that in certain 
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circumstances, or subject to certain conditions, the 
Act should not be void. What exactly these cir- 
cumstances or conditions were is the narrow point 
which wo are called upon to decide. It is extra- 
ordinary that when the point at issue is so narrow 
a one, iit when barely twelve months have clapswl 
since the adoption of the Constitution, the argu- 
ments before us should have occupied some ten 
days, & should have involved the citation of one 
hundred & fifty or more authorities. The expIn. 
is to be found in the fact that the Indian Con- 
stitution is not, as were originally most written 
Constitutions, the Constitution of a political en- 
tity, which, until immediately before it was adopt- 
ed, had had no separate existence. Nor is it, as 
was the American Constitution, a tiny organism 
intended to expand & grow with the passage of 
time into something very much bigger k perhaps 
something very different. India was already, & 
had for long been, a highly centralised State. The 
Constitution embodied in the Govt, of India Act, 
1935, was, if I may change the metaphor, an ela- 
borate piece of machinery so designed that with 
the removal or replacement of comparatively few 
parts, it was capable of being transformed into a 
Constitution similar to that of the dominions of 
the British Commonwealth. In point of fact, the 
necessary alterations were made in 1947. In 1950, 
however, while the basic structure of the machi- 
nery was left more or less intact, certain new devic- 
es were introduced into it which were borrowed 
from constitutional machinery of a radically dif- 
ferent pattern. It is in consequence of this that 
Mr. P. R. Das for the pltfs. has been able to put 
forward, with a great show of plausibility, most 
of the arguments which have been addressed to 
us. In dealing with these arguments it is essen- 
tial to bear in mind how the CJonstitution came 
to be evolved. If we fail to do so, we may be in 
danger of clutching at the shadow & missing the 
substance. 

(6) It is well recognised in the United States 
of America & also in the Dominions of Canada & 
Australia that a law made in excess of the power 
conferred on the Legislature is not a law at an. 
Any one may disregard it. No doubt the indi- 
vidual who disregards it may find himself involved 
in litigation, but the law is not a valid (sic; in- 
valid?) law unless & until it is pronoimced by a 
Ct. of law to be unconstitutional. It is void. Rely- 
ing on this principle Mr. P. R. Das contends that 
the impugned Act Is not, & never has been, a 
law as there is no power conferred by the Consti- 
tution on the Bihar Legislature to enact It, & 
that, in consequence, the Govt, of Bihar is not 
entitled to rely on it as authorising it to take 
possession of his clients’ estates & tenures. Tlie 
subject-matter of the impugned Act is not, Mr. 
Das vehemently contends, 

"Land, that is to say, rights in or over land, 
land tenures including the relation of landlord & 
tenant, & the collection of rents; transfer & alie- 
nation of agricultural land; land improvement & 
agricultural loans; colonization.” (Item 18 In Ust 
ID. 

There are, It Is said, no Tatifundla’ In Bihar. The 
pltfs. are not the owners of vast demesne lands, 
which they cultivate through an army of labour- 
ers, paying subsistence wages to the labourers & 
appropriating & selling at great profit the crops 
grown by them. It may, perhaps, be that some 
of the ‘parti’ land, of which the State is to take 
possession, may prove to be culturable, & a small 
number of landless men may be settled on it. But 
it is not even suggested that the powers taken by 
the State under the impugned Act will result in 
a more equable distribution of land, or in any 
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very considerable area of land becoming available 
for distribution to cultivators who, for one reason 
or another, have been reduced to the position of 
landless labourers. Nor, Mr. Das contends, with 
almost equal vehemence, is the subject-matter of 
the impugned Act 

“Acquisition or requisitioning of property, except 
for the purposes of the Union, subject to the 
provisions of entry 42 of List III’. (Item 36 in 
List ID.” 

The Govt, of Bihar has, it is said, taken powers 
under this Act, & intends, to expropriate nearly 
one & a half million of property owners. The 
scheme is so vast that, in the nature of things, 
it cannot possibly be carried to completion in the 
immediate, or even the .lear, future. Years must 
elapse before the great number of estates & te- 
nures are taken over by the State, & during this 
.period, hundreds of thousands, & possibly, several 
millions, of citizens, whose sole means of liveli- 
hood is the income which they derive from their 
property, will be left in suspense, unable to raise 
money on the security of it & not knowing at 
what precise moment they are to be dispossessed. 
That, Mr. Das says, is not acquisition but spolia- 
tion, St that that is so, is made still more clear by 
the provisions contained in the Act relating to 
•the payment, or rather to the partial cancellar 
tion, of debts secured on estates & tenures, in 
this part of his argument Mr. Das relied strongly 
on ‘Gallagher v. Lyan’, (1937 A C 863: (106 LJ 
PC 161). The question that arose in that case 
was whether or not the Legislature of Northern 
Ireland had exceeded the power conferred on it 
by the British Parliament, or to be more strictly 
accurate, whether, in enacting certain legislation, 
it had acted in contravention of an express pro- 
hibition contained in the Act constituting it. The 
decision, however, can have no application unless 
it is conclusively shown either that the subject- 
matter of the impugned Act comes under one or 
other of the entries between entry No, 1 St Entry No. 
96 in the Union List or that it does not or cannot 
come under any entry in the State List, in which 
latter case, of course, the subject-matter would 
come imder entry No. 97 in the Union List, which 
is the residuary entry, & Parliament alone would 
have been competent to enact it. Mr. Das did not 
Si could not make any serious attempt to do this. 
As was pointed out by the Judicial Committee in 
‘Megh Raj v. Allah Rakhia*, 74 I A 12 at p. 20: 
(AIR (34) 1947 PC 72) land is primarily a mat- 
ter of provincial concern, & it is abundantly clear 
that it was the intention of the Constituent As- 
sembly, as it had also been the intention of the 
British Parliament, that bills of which the object 
was land reform should be introduced in, & passed 
into law by the Provincial Legislature, & not by 
the Central Legislature. The provisions in the 
Instruments of Instructions to the Governor-Gene- 
ral & to the Governors of Provinces show that 
this was so in the one case, & Cl. (4), Art. 31 of 
the Constitution shows that this was so in the 
other. We may not be entitled to refer to the 
debates which took place in the Constituent 
Assembly when Art. 31 was finally adopted, for the 
purpose of construing any part of that Article, 
but we are entitled to refer to them for the pur- 
pose of ascertaining why so very extraordinary 
provisions as CIs. (4) & (6), Art. 31 were Inserted 
in the Constitution at all, (See * Attorney General 
•for Alberta v. Attorney General for Canada*, (1939) 
A C 117: (AIR (26) 1939 PC 53). 

(7) Once it is established that It was the Inten- 
tion of the makers of the Constitution that land 
reform should be a subject for provincial ^Isla- 
^on, it seems to me of little moment whether the 


impugned Act was made in exercise of the one 
power or in exercise of the other, or whether It 
was made partly in exercise of the one & partly 
in exercise of the other. I agree, however, with 
the learned Attorney General that Entry 18 is more 
directly applicable than Entry 36. The impugned 
Act, no doubt, states that estates & tenures are to 
pass to Si become vested in the State, but as 1 
have already pointed out, in actual fact certain 
rights of proprietors & tenure-holders are to be 
extinguished & others are to be modified, & so far 
as part at least of their property is concerned, their 
possession is not to be disturbed. S. 299, Govt, of 
India Act, was drawn in the way it was because 
the British Parliament drew a distinction between 
the acquisition of land for public purposes & 
schemes of land reform involving the transference 
of land to public ownership. It contemplated that 
schemes of land reform would necessarily involve 
the payment of compensation to persons adversely 
affected, but it did not contemplate that the in^- 
tion of provisions in a land reform bill for the 
payment of compensation would, of necessity make 
the bill also a bill for the compulsory acquisitiou 
of land. In fact it was in order to prevent such 
a contention being raised in the Cts. that subns. (3), 
S. 299 was enacted, & that instructions were Issued 
to the Governor (General to reserve for the signi- 
fication of His Majesty's pleasure bills which in- 
volved an alteration in the character of the Per- 
manent Settlement. It is not without significance 
that the word ‘etc.* appears in the marginal note to 
S. 299 after the words ‘‘compulsory acquisition of 
land’*. Under the Constitution contained in the 
Govt, of India Act, 1935, compulsory acquisition of 
land was a provincial subject. There was no simi- 
lar entry in the Federal legislative List, presumably 
because S. 127 required the provinces to acquire 
land compulsorily for the purposes of the Central 
Govt. Under the Constitution power Is conferred 
both on the Union & on the States, it for that 
reason both are also given power to legislate r^ard* 
ing the principles to be followed in assessing com- 
pensation for land which is comptfisorily acquired. 
An elaborate & very subtle argument has been 
addressed to us by Mr. Das, which is based on the 
words “subject to the provisions of Entry 42 of Ust 
1X1“ which occur at tiie end of Entry 36. H 
agree with Mr. Das that these words Indicate 
the existence of a condition or a restriction oh 
the power of the State Legislature, & that wh«i 
a state Legislature ignores that condition or res- 
triction, its purported law Is a nullity, but I can- 
not agree that the condition or restriction Is Im^ 
posed by the concluding words In tiie entry. It, 
is really imposed by 01. (2), Art. 31 of the Con- 
stitution. The same condition or restriction 
exists on the power of Parliament Itself, k TC* 
there is noUilng In Entry 33 In List I to show 
that. 


(8) Under the Constitution the validity of » 
law may be challenged in one or other of 
ways. It may be challenged on the groimd tto* 
in enacting It the Legislature which did so has 
usurped the jurisdiction of another 
It may also be challenged on the ground 
in enacting It the Legislature has exercised ft 
Jurisdiction which the Constitution forbj^^ 
either It or any other Legislature to exercise. 
Articles In the Constitution which confer ^ 
citizens of India certain fundamental righto ftto 
themselves a fundamental law, that is a law 
does not so much confer rights or impose dma^ 
as a law which lays down the 'norm* or standaiu 
by which the validity of all other laws is to w 
t^ted. The Impugned Act- deals with ft 
over which the State L^;itiature had l^psjftiWft 
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iurlsdiction. Has it, nevertheless, so dealt with 
the subject as to transgress one o£ the funda- 
mental laws embodied in the Constitution? Cer- 
tain affidavits have been put in by or on behalf of 
the Maharajadliiraja of Darbhanga. One of these 
affidavits shows that a part of the estates of the 
Maharajadhiraja was acquired under sale deeds 
and that the aggregate of the consideration 
money given for the sale deeds was Rs. 
89,96,528, Si that, so far as another part 
of the property afitected by the Impugned 
Act is concerned, the Maharajadhiraja is in pos- 
session as a usufi-uctuary mtgee., the aggregate 
amount of the money secured by the various mtge 
deeds being Rs. 59,16,282. Another affidavit shows 
that the amount of compensation which will be 
payable to the Maharajadhiraja will be Rs. 
8,89,452/-. The same affidavit shows that the ar- 
rears of rent due to him amount in the aggregate 
to Rs. 30,80,967. Now, under the impugned Act 
these arrears of rent are to be collected by the 
State, Si the State is to pay over to the Maharaja- 
dhiraja only one half of the amount due. In 
effect, therefoi’e, the Maharajadhiraja will receive 
no compensation whatever for the property of 
which the State deprives him, & will, in addi- 
tion, be deprived of a part of the an’ears of rent 
due to him. An affidavit has been put in on behalf 
■of the petnr. in M. J. C. 239 of 1950 stating that, 
while under the scheme adopted in the impugned 
Act, the gross assets of his estate amount to Rs. 
10,06,259, the deductions to be made will aggregate 
somewhat more than that namelJ^ Rs. 10;26,109, No 
counter affidavits have been put in, & the learned 
Attorney General could only say that in particular 
cases, the results arrived at might be very in- 
equitable, but that, nevertheless, as the impugned 
Act laid down the principles on which compen- 
sation was to be assessed, its validity could not 
be chaUenged. Clearly, however, it is necessary 
to Inquire whether the principles of compensation 
embodied in the Act are, In fact, principles of 
compensation in the sense that, by the application 
of them, the compensation which proprietors & 
tenure-holders will receive will be what the law re- 
gards as compensation. Fletcher Moulton L. J. 
in Tn re, an Arbitration between Lucas & the 
Chesterfield Gas & Water Board*, (1909) 1 K B 16 
at p. 29: (77 LJKB 1009), explained the meaning 
of the expression “compensation” thus: 

“The principles upon which compensation is as- 
sessed when land is taken under compulsory powers 
are well settled. THe owner receives for the lands 
he gives up their equivalent l.e. that which they 
were worth to him in money* His property is, 
therefore, not diminished in amount, but to that 
extent it is compulsorily changed in form. But 
the equivalent Is estimated on the value to him, 

& not on the value to the purchaser, & hence it 
has from the first been recognised as an absolute 
rule that this value is to be estimated as it stood 
before the grant of the compulsory powers* The 
oiroer Is only to receive compensation based upon 
the market-value of his lands as they stoo(i before 
the scheme was authorised by which they are put 
™ Phbllc uses. Subject to that he Is entitled to be 
paid the full price for his lands, & any & every 
element of value which they possess must be taken 
Into consideration in so far as they increase the 
value to him.” 

arriving at the net annual income 
of tiw proprietor or tenure-holder who Is to be ex- 
propriated, the Act directs that from his gross an- 
ima] assets deductions shall be made on account of 
we eicpenses of management & on account of works 
OT benefit to the ralyats. The former deduction 
« 2? ®ponnt to as much as 20 per cent, Si the 
wCter to as much as 12^ per cent of the gross an- 
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nual assets. In certain parts of the province pr<v 

*^*ibre-holders may be under a legal 
obligation to maintain in*lgation woite but so far 
as I atn aware^ no proprietors or tenure-holders ara 
undei a legal obligation to expend as much or 
nearly as n.uch as 12i per cent of the gross re- 
ceipts I too their estates or tenures on such a pur- 
pose. Again, while the impugned Act lakes into 
account the income derived from fruit-bearing 
trees, ^ it does not take into account the value of 
standing timber, still less, the existence of mineral 
deposits. As is shown by the affidavit which has 
been put in on behalf of the Maharaja of Chota- 
na^ur, who is the petnr. in M. J. C. 232 of 1950, 
such deposit may be vei7 valuable indeed. Finally, 
the number of years' purchase is to vary from 
twenty years in the case of the smallest proprietors 
& tenure-holders to three years in the case of the 
pltfs. It is quite obvious that it is impossible for 
the latter to find any investment which can giv6 
them 33 1/3 per cent or indeed anything .approach- 
ing that. Although, as I have pointed out, under 
the Constitution compensation need not necessarily 
be in money, nevertheless, it was, I have no doubt 
intended by the Constituent Assembly when it en- 
acted Art. 31 (2) that whatever compensation was 
made, it .should be something which could fairly 
be said to be equivalent in value to the property 
taken over by the State* 

(10) Mr. P, R. Das also attacked the impugned 
Act on the ground that the purpose for which 
the estates & tenures of his clients were to be 
taken over was not, in law, a public purpose. There 
IS, Mr. Das points out, no recital in the impugned 
Act that it is enacted for a public piupose, nor 
is it possible to collect from what is contained In 
it the existence of any public purpose. All that tha 
impugned Act does, Mr. Das says, is to augment 
the public revenues. Practically the whole of the 
culturable land in the province is, it is asserted 
already in the possession of professional cultiva- 
tors, who pay a rent which is a fair rent, & who 
enjoy fixity of tenure & freedom of transfer They 
will continue to pay the same rent as they do 
at present. It will merely be collected by another 
agency which may be less efficient & more ruth- 
less than the old, & in order to meet the ever- 
growing expenditure of the State, rents may soon 
have to be raised. On such grounds, Mr. Das 
invites us to say that. In the words of Lord 
Dunedin in ‘Hamabai v. Secy, of State’, 42 I A 44: 
(AIR (1) 1914 P<3 20), the scheme embodied in 
the impugriGd Act is not one ‘^which will rGdound 
to public benefit”. In this part of his argument 
Mr. Das also reld. on ‘Province of Bombay v Khu- 
shaldas S. Advani’, AIR (37) 1950 SC 222: (1950 
SCR 621), & on a number of passages in Cooley’s 
Constitutional Limitations. It is one thint^ to say 
that the judicature is entitled to question Ihe cor- 
rectness of a decision by the executive that the 
purpose for which in exercise of a power conferred 
on it by the Legislature, it proposes to acquire 
property is a public purpose, which was what was 
decided in the ‘Province of Bombay v. Khushaldas 
S. Advani’, AIR (37) 1950 SC 222: (1950 SCR 
621), & another to say that when, as here, the 
Legislature has itself decided to acquire property 
the Judicature may question the propriety of its 
decision, at all events, in cases where the legisla- 
tion embodies a scheme designed to advance the 
general welfare. As to the American decisions cited, 
these cannot be of assistance, &, in fact, are merSr 
likely to mislead. Under the American Constitu- 
tion property of all kinds, including land is sacro- 
sanct. In Kent’s Commentaries, Edh 14 Vol tt 
p. 340, it is stated that ’ ^ 

“If they (i.e. the Legislature) should vacate a 
grant of property, or of a franchise, under the 
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pretext of some public use or service, such cases 
would be gross abuses of their discretion, frau- 
dulent attacks on private right, & the law would 
be clearly unconstitutional A void." 

But under our Constitution land, or certain kinds 
of landed property, are not sacrosanct. On the 
contrary, the Constituent Assembly, by enacting 
Gls. (4) & (6), Art. 31, gave their express approval 
to legislation abolishing the Peimanent Settlement, 
& extinguishing certain rights in land. Whatever 
our own views may be, we must, in my opinion, 
regard the scheme embodied in the impugned Act 
as a scheme intended to benefit the public. We 
cannot shut our eyes to the patent fact that the 
makers of the Constitution regarded it as likely to 
do so. Whatever construction may eventually 
have to be put on the expression "public purpose” 
in Art. 31 t2) is immaterial. We are, in my opi- 
nion, estopped from saying that the acquisition 
of estates & tenures is not an acquisition for such 
a purpose. That it is, has been decided by the 
Constituent Assembly itself. 

(11) Finally, it has been contended by Mi’. Das 
that the impugned Act is void as it is a piece of 
legislation which is expressly prohibited by Art. 14 
of the Constitution. Art 14 is based on, & largely 
reproduces, the language used in the fourteenth 
amendment to the Constitution of the United 
States of America. That amendment was adopted 
after the war of succession because, in the southern 
States, the negro population had never enjoyed 
equality with the white race in the Cts. of law. 
The American Constitution is a very brief instru- 
ment couched in vei-y general language, & the 
framers of it & also the framers of the amend- 
ments were content to leave a very great deal to 
the Cts. In the period of very nearly a century 
which has elapsed since the fourteenth amendment 
was adopted the language used in it has been in- 
terpreted in an evergrowing variety of ways in order 
to make it applicable to the rapidly changing con- 
ditions of American life. How far these decisions 
may legitimately be called in aid in construing 
Art. 14 of our Constitution remains to be seen. The 
S. C. in ‘Charanjit Lai v. Union of India’, (AIR 
(38) 1951 SC 41), has, however, held that Art. 
14 prohibits, as the S. C. of America has long 
since decided that the fourteenth amendment pro- 
hibits, legislation which Is discriminatory & is hos- 
tile to an individual or class of individuals. Legis- 
lation which affects only one particular class is 
permissible so long as it does not discriminate 
against individuals within the class, & so long as 
it can be said that such a class does, in fact, 
exist; that is, that there is something to distin- 
guish the individual citizens composing it from all 
other citizens. It is, I think, clear that proprietors 
of estates & tenure-holders may be said to form 
a distinct class, in that they all enjoy an income, 
which is an imearned income, & that they derive 
this unearned income from land, which economists 
have uniformly regarded as standing on a differ- 
ent footing from other kinds of property. The 
impugned Act, however, discriminates between in- 
dividuals falling within the class which it affects. 
In fact, it divides the class into a large number 
of sub-classes, & to these sub-classes differential 
treatment is meted out. It is quite impossible to 
say that this subdivision is based on any rational 
grounds. On what principle, for instance, ought 
a proprietor or tenure-holder, whose net Income is 
Rs. 20,000, to be given eight years’ purchase, while 
a proprietor or tenure-holder, whose net income is 
Rs. 20,001 is given only six years’ purchase? At 
one end of the scale are a vast number of pro- 
prietors & tenure-holders who are to be allowed 
twenty years' purchase. It is common knowledge 
many small proprietoi’s have a relatively large 


area of 'bakasht' land in their estates & that, in 
recent years, they have had difficulty in collecting 
such rents as are payable to them. As the net 
income is to be computed, not on the income ac- 
tually received, but on the income that ought to 
have been received if all ‘raiyats’ had paid their 
rent, such small proprietors, who are to retain 
their ‘bakasht land, are likely to receive adequate, 
& possibly more than adequate, compensation. At 
the other end of the scale are the great *zamin- 
dars’, who are to be allowed three years' purchase, 
&, as I have already pointed out, the result, at 
least in certain cases, ^1 be that these men will 
not merely be deprived of their land, but will also 
be depriv^ of considerable sums of money which 
are due to them. The impugned Act confers power 
on the excutive to take over estates & tenures as 
& when it chooses. The Bihar Zamindari AboUtion 
Act, 1948, which the impugned Act replaced, con- 
tained a provision that when any estate or tenure 
belonging to a particular category was taken over, 
all other estates & tenures belonging to that cate- 
gory should be taken over also. I can well under- 
stand that such a provision may have led to ad- 
ministrative difficulties. Nevertheless, the provision 
in the impugned Act, which confers the wide power 
it does on the executive, is clearly discriminatory 
in character, & there is an obvious danger that 
when the smaller estates come to be taken over & 
decisions as to whether particular estates should 
or should not be taken over have to be made on 
the recommendation, in the ultimate analysis, of 
quite subordinate officials, grave abuses may result. 
The difficulty which has been experienced in other 
countries in carrying out reforms, the object of 
which is to ensure that the whole of the land in 
the State will be in the possession of professional 
cultivators who are likely to make the best use 
of it, has been the difficulty of providing the funds 
necessary to expropriate the landlords. The charges 
for interest on loans raised In order to provide 
the money necessary were, it has usually^ been 
felt, likely to endanger the financial stability of 
the State. 

(12) One extraordinary feature in the scheme 
embodied in the impugned Act is that it makes no 
provision whatever for the raising of money. The 
Legislature, it is clear, are optimistic enough to 
hope that this reform may conceivably be effected 
without raising any great loan. The conclusion, to 
my mind, is irresistible that the intention is to 
take over the great estates in the province, paying 
no compensation or the most ' inadequate compen- 
sation, & out of the considerable profits which are 
likely , to be derived from them, to take over, in 
course of time, the remaining estates & teniires. In 
other words, a comparatively small minority belong- 
ing to this particular class are to be expropriated 
without compensation or with the most inadequate 
compensation in order that, when the great majo- 
rity are expropriated, they may receive comp^* 
sation which will not be inadequate & may, quite 
possibly, in many cases, be more than adequate. 
The learned Attorney-General w^ unable to deny 
that this amounted to discrimination of a very flag- 
rant kind, but put forward two arguments Jw 
support of his contention that nevertheless tne 
validity of the impugned Act could not be assafiem 
or at all events, could not be assailed at 
In dealing with ‘Yick Wo v. Peter Hopkins’, 

30 Law Edn 220: (118 U S 356), on whi^ 

Mr. P. R. Das had strongly reUed, the leam^ 
Attorney-General pointed out that in that 
there had already been discrimination, & 
that, unless & until an estate or tenure had own 
actually taken over, the owner was not ajutieu 
to come to the Cts. & ask for relief. It 
doubt, true that Mathews J. relied on the inann 
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In wliictx Wi6 ordinojice liad been administered as 
going to show that 

"though the law itself be fair on its face & 
in appearance, yet, if it is applied & 
administered by public authority with an evil eye 
& ^ unequal h^d, so as practically to make un- 
just £t illegal discidminations between persons in 
similar circumstances, material to their rights the 
denial of equal justice is still xvithin the proh^ 
bition of the Constitution.’' 

It is, however, clear that the ground on which the 
petnrs. were ordered to be released from custody 
^ that the ordinance, under which they had been 
unprisoned, was held to be luiconstitutional & 
void the decision was later so understood by the 
S. C. itself. (Vide 'Homer Adolph Pleasy v John 
H. Ferguson’, (1896) 41 Law Ed. 256: (162 US 
537). The other argument put forward by the 
learned Attorney-General is that the impugned Act 
Is, or is very much in the nature of a tax law i: 
that tax laws may operate inequitably, & yet never- 
theless be constitutional. It seems to me quite 
impossible to say that the impugned Act is or ’s 
in the nature of a tax law. It cannot be regarded 
as a law imposing a levy on capital & cleariy, if 
it is so regarded, it is a levy, not on the whole 
capital of the persons affected, but only on a por- 
tion of their capital. The great 'zamindars’, or 
some of them, may have invested much of the in- 
come which they have derived from their estates 
in stocks^ & shares, or in businesses of various 
kmds, & if they are now deprived of their estates, 
may still have ample means left to them. On the 
other hand, there must be other ‘zamindars’ be- 
longing (to the middle classes, who have used 
their savings to enlarge their 'zamindaris'. Such 
men may have little or no other property, & may, 
when their 'zamindaris' are taken over, be re- 
duced to poverty. In other words, if the impugned 
Act can at all be regarded as in the nature of a 
tax law imposing a levy on capital, it operates with 
such patent inequality that it would be void under 
Art. 14 of the Constitution. It will serve no use- 
ful purpose to refer to the numerous American 
decisions which were cited, as for the most part 
they were cited in the S- C* & have been dealt with 
ih the decision of the S. C. on which I rely. I 
ought, however, to make an exception in the case 
of two decisions, namely, ‘George O. Campbell v. 
State of California’, (1906) 50 Law Ed 382: (200 
U S 87) & ‘Jessie Norton Torrence Magoun v. Illi- 
nois Trust & Savings Bank’, (1898) 42 Law Ed 
1037 : (170 U S 283), The question that arose in 
each of these cases was the validity of state legis- 
lation imposing a graduated tax on inheritances. 
The legislation was, in each case, upheld. But the 
ground on which It was upheld was that the 
State, in exercise of its plenary power to regulate 
mheritances, could take more from one class of 
heir than from another. Brewer J. who delivered 
dissenting judgment In the earlier case, (that is, 

42 Law Edn. 1037 at pp. 1045, 1046 — Ed.) observed ; 

"It seems to be conceded that if this were a tax 
upon property such increase in the rate of taxa- 
tion could not be sustained, but being a tax upon 

the succession It is held that a different rule pre- 
vails," 

& concluded his judgment with the following re- 
marks : 

" by this statute upon property passing 

lu accordance with its statutes a tax is imposed; 
a tax unequal because not proportioned to the 
amount of the estate; unequal because based upon 
bla^iflcatlon purely arbitrary, to wit, that of wealth 
directly & intentionally made unequal. I 
the Constitution of the United States forbids 
Equality," 
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I must confess that I have found it difficult to 

^ unable to discover, why 

Alt. 14 was inserted in the Constitution, So far 
as I am aware, there was, in 1950, no class of 
pel sons anywhere in India who were subjected to 
such ^scrmimation before the law, as, in 1867 
the victorious Northern States apprehended the 
negro population of the Southern states might be 
tiUbjeetBd to. Art. 14 occurs at the begiiijiing of a 
senes of five articles which appear under che 
leading Right to Equality” &, having regard to 
the succeeding articles, l should have been dis- 
posed myself to think that what the makers of the 
Constitution had in mind were potential evils o*'’ 
the mind which the American people aimed at 
when they adopted the fourteenth amendment 
There are a number of articles in the Constitution 
which rather express the ideals of the makers 
than aim at existing evils or evils which ar* 
hkely to ^ise The s. C. has. however given to 
Uie article the extended interpretation which 
has^ been put on the fourteenth amendment in 
modem times in America. I am bound by that 
decision Si am constrained to hold that the im- 
puted Act is unconstitutional as it transgress 'js 

(13) S. 32 (2) of the impugned Act provides that 
the amount of compensation shall be paid in cash 
or in bonds, or partly in cash & partly in bonds. 
Tile bonds shall be either negotiable or non-ne°'o- 
tiabie & non-transferable & be payable in forty 
equal mstalments & shall cany interest at two tc 
a half ‘per centum per annum', ci. (p) s 43 (1) 
empowers the Pi-ovincial Govt, to make rules as to 
the proportion in which compensation shall be 
payable in cash & in bonds & the manner of pay- 
ment of such compensation. These provisions are 
Sn direct contravention of Cl. (2), Art. 31 which 
requires that if payment is to be made in bonds 
this provision must be made in the Act itself & 
not in rules made under the Act. It is imma- 
terial that the Provincial Govt, may intend to 
make payment in cash, but cannot at the moment 
loiesee whether it may not eventually be nccessai'v 
to make payment in bonds, & it is also immaterial 
that, if the Act were to provide for payment in 
moi^y & had later to be amended, amendment 
might be a matter of perhaps insuperable diffi- 
culty. Mr. P. R. Das, however, does not invite us 
merely to say that these provisions in the imnuened 
Act transgress CL 12) of Art. 31. Mr. Das invites 
us to go a very great deal further. What the learn- 
ed Counsel contends is that so wide a delesation 
of legislative power, whether contained in an Ac” 
relating to the acquisition of property for public 
purposes, or in any other Act on a subject within 
the legislative juiisdiction of the State is imohedlv 
prohibited by the Constitution. Further, Mr.' Das 
contends, these provisions are not severable from 
the rest of the impugned Act, & in consequence, if 
they are void, the Act as a whole is necessarily 
void, & the provisions contained in Cl. (4) Art. 31 
cannot validate it. Reliance was mainly placed bv 
r^. Das on the recent 'decision of the S. C. in the 
State of Bombay v. Narottamdas', (AIR (S8) 

1951 SC 69)’ It is to be observed that the Act. 

which was there challenged, was 
an Act made under the Constitution embodied in 
the Govt, of India Act. 1935, & its validity was 
upheld on the ground that it was a piece of con- 
^tional legislation, that is, that the Legislature 
had itself decided what the law should be & haii 
merely left it to an external authority to decide 
^en the law should be brought into operation 
There is nothing ^ the Judgment to sug^st ,for 
a moment, that, when an Act delegating feeislatiw 
power cannot properly be described as a piece rf 
conditional legislation, the delegation is void 
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Act is, or may be void as a whole. A decision 
which, in my opinion, is more in point is ‘Archi- 
bald G. Hodge V. The Queen’, (1883) 9 A C 117. 
That decision is, I think, more directly applicable 
because there was in it a real delegation of legis- 
lative power, that is, of a power to make rules 
which should have the force of law, & not merely 
a power to decide when, or in what local areas, 
an Act should come into operation. The validity 
of the delegation in that case was challenged on 
the ground that the Ontario legislatm*e was a crea- 
tion of the British Parliament, & the maxim 'dele- 
gatus non potest delegare* applied. In repelling 
this contention Sir Barnes Peacock made the fol- 
lowing observations : 

“It appears to their Lordships, however, that the 
objection thus raised by the applts. is founded on an 
entire misconception of the true character & posi- 
tion of the provincial legislatures. They are in no 
sense delegates of or acting under any mandate 
from the imperial Parliament. When the British 
North America Act enacted that there should be 
a legislature for Ontario, & that its legislative 
assembly should have exclusive authority to make 
laws for the Province h for provincial purposes ir' 
relation to the matters enumerated in S. 92, it 
conferred powers not in any sense to be exercised 
by delegation from or as agents of the Imperial 
Parliament, but authority as plenary & as ample 
within the limits prescribed by S. 92 as the Impe- 
rial Parliament in the plenitude of its power pos- 
sessed & could bestow. Within these limits of 
subjects & area the local legislature is supreme, & 
has the same authority as the Imperial Parlia- 
ment, or the Parliament of the Dominion would 
have had under like circumstances to confide to 
a municipal institution or body of its own creation 
authority to make bye laws or resolutions as to 
subjects specified in the enactment, & within the 
object of cari 7 ing the enactment, into operation 
& effect.” 

There is clearly no room for the application of 
the maxim ‘delegatus non potest delegare’ under 
the Indian Constitution. If a delegation of legis- 
lative power is prohibited, it must be prohibited 
on quite another ground, namely, that in the Con- 
stitution, as indeed perhaps in every written Con- 
stitution, there is, to some extent, a separation of 
governmental powers, that is, of the legislature, 
the executive & the judiciary. The preamble to 
the Constitution no doubt states: “We the people 
of India, having solemnly resolved to constitute 

India into a Sovereign Democratic Republic 

do hereby adopt, enact & give to ourselves this 
Constitution” in the same way as the preamble to 
the American Constitution states that “We the 

people of the United States .’do ordain & 

establish this Constitution for the United States of 
America”, But the Indian Constitution, like the 
Constitution of Canada, which in its preamble con- 
tains a recital that the “Provinces have ex- 

pressed their desire to be federally united Into one 
Dominion with a Constitution similar in prin- 

ciple to that of the United Kingdom” sets up a 
system of Parliamentary Cabinet Govt, as opposed 
to the system of Presidential Govt, in the United 
States. The contention has been put forward in 
several cases in the H. C. of Australia that the 
separation of governmental powers under the Aus- 
tralian Constitution imposes Umltations on the 
power of the Legislature to delegate legislative 
power. The leading decision is the ‘Victorial Ste- 
vedoring & General Contracting Co. Ltd. v. Dig- 
nan’, (46 CLR 73), in which very elaborate judg- 
ments were delivered by Dixon,. J. & Evatt, J. It 
will serve no useful purpose for me to add to the 
length of this judgment by referring In detail to the 
grounds on which the decision was based. The 


conclusion arrived at may be succinctly stated In 
the language used by Dixon, J. (p. 101 of the re- 
port) that 

“a statute conferring upon the Executive a powM 
to legislate upon some matter contained within 
one of the subjects of the legislative power of the 
Parliament is a law with respect to that subject 
& a distribution of legislative, executive & judicial 
powers in the Constitution does not operate to 
restrain the power of the Parliament to make such 
a law.” 

The power to delegate legislative power, it has 
been said, is implied in the Idea of parliamentary 
sovereignty itself. As at present advise, I am not 
prepared to say that such restrictions as may exist 
on this power under the constitution are greater 
than the very limited restriction which, in the 
opinion of the H. O. of Australia, exists on the 
Australian Legislatures. The impugned Act is an 
Act on a subject within the legislative jurisdic- 
tion of the Bihar Legislature, & the provisions 
which are now assailed must be regarded as cofl^ 
taining merely a delegation of a power to legis- 
late on what the legislature considered were points 
of detail relating to the scheme embodied in the 
impugned Act. It may have been unwise of the 
Legislature to delegate so wide a power to the exe- 
cutive without imposing some restriction, so as itself 
to be able to control the exercise of the power 
for instance, by providing that any rules ®“Ade 
should be laid before the Legislature & should not 
become operative unless & until they were MC.- 
firmed by resolution. That, however, is a political 
matter, & not a matter for the Cts. 

(14) I come now to what is the real crux 
cases, namely, the scope & the effect of ^ 7 ' 
Art. 31 of the Constitution. It is easy enough w 
understand why Cl. (4) & also CL ( 6 ) were ^serted 
in Art. 31. The reasons were substantially the rea- 
sons which had led the British Parliament, m 
acting the Govt, of India Act, 1935, to deal m 
one way with land reform schemes which mvoh^ 
the payment of compensation & in another way 
with the acquisition of land for public pu^ose^ 
It is a matter of the very great^t d^culty to 
assess the market-value of zamindari prope^y 
which is extensive & which contains a g^t 
of standing timber or mineral deporits. TJie 
have found an almost insuperable difficulty in 
ing with cases of this kind arising under ^ 
Bihar Money-lenders’ Act. Again, in ;« 

a scheme of land reform, such as is.emboffiw m 
the impugned Act, it is, or may be, 
to give compensation in money or to give compen 
sation which represents the da^rket-value of tn 
property taken over, indeed, there may be 
reasons for giving compensation^ which d^ 
represent by any means so much as the m _ 
value, & is not in law an exact eqffivalent. 
obvious that if 01s. (4) & ( 6 ) had not been ins^ 
in Art. 31, there would have been atoost 
Utlgation. Mr. P. R. Das for the pltfs 
that the real object of Oomtitaent 
was to prevent such litigation, U t^t tt WM 
tended that the compensation which wm » g 
given should be something which joffid f 
described as compensation by 2 *“^ 
man, although not perhaps by a lavyer am^ 
Sie princlplls embodied in the .^d Acg^ti^ 
Act. ^It cannot pc^ibly, it is ^ ^ 

tended that certain persons -t aD* 

should receive nothing 
Nor can It have been intended 

of a property should receive ttoee-^tie^ ^ 


of a property snouia receive in- 

compensation same as 


compensawou give** ^ enme an 

terest in the pro^rty ^ 

his. Mr. Das went on to Mpr 

the Impugned Act purported to lay down v* 


as 
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clples of compensation & yet produced results so 
pj^pably Inequitable, it amounted to a fraud on 

^ that this Ct. was not merely 
^tiUed but was bound to declare it to be uncon- 
stltutlonal. In putting fonvard this argument Mr, 

DSiS appears to have had in mind cei*tain obser- 
vations made by prominent members of the Con- 
stituent Assembly in the debate which took place 
when Art. 31 was adopted. But we ai*e not entitled 
to turn to these debates in order to discover what 
the language used by the Constituent Assembly ir 
enacting Cl. (4), Art. 31 means. As Latham 0. J. 
observed in ‘the State of South Australia v. The 
Commonwealth’, (1941) 65 CLR 373. 

“Members of Parliament frequently have differ- 
ing opinions, not only as to the merits & real ob- 
dects of Bills presented, but as to their meaning. 

Neither the validity nor the interpretation of a 
statute passed by Parliament can be allowed to de- 
pend upon what members, whether Ministers or not, 
choose to say in parliamentary debate.” 

Quite apart from this, this Ct. is, under the Con- 
stitution, either under a duty to interfere or under 
a duty to refrain from interfering. It has no dis- 
cretion whatever in the matter. Mr. Das was on 
somewhat firmer ground when he contended that 
Jt was the duty of the advisors of the President 
to examine a land reform bill, or Indeed any re- 
served bill from certain standpoints, & that, in 
this particular case, either there had been no such 
examination, or the President had been wrongly 
advised to give his assent. In so far as the assent 
of the President had been wrongly & improperly 
obtained, a fraud had, Mr. Das again said been 
committed on the Constitution, & this Ct, as ihe 
upholder of the Constitution, was bound to inter- 
fere. The reservation of bills for the assent of 
a higher authority is not a mere matter of pro- 
cedure. It is an essential & important part of the 
law-maJslng machinery set up by the Constitution. 

It is a device which has been used for many de- 
c^es in the Constitutions of the colonies & domi- 
nions of the British Commonwealth & was used 
in the Constitution embodied in the Govt, of India 
Act, 1935. The position under the Indian Consti- 
tution is exactly the same as under the Canadian 
Constitution, the reason, no doubt, being that in 
India, as in Canada, the States it the Union have. 

In an extensive field, concurrent powers of legis- 
lation. Prom a very early period in the develop- 
ment of the Canadian Constitution it was recog- 
nised that when a bill was reserved for the consi- 
deration of the Governor General, it was the duty 
of the Law Officers of the Dominion to examine 
it with a view to ascertaining whether, in the 
first place, it was unconstitutional in whole or in 
part, &, secondly, whether, if assent was given to 
the bin the differences between the law obtaining 
in the province, to which the bill applied, & the 
law obtaining in other provinces would be merely 
differences in point of detail rather than in prin- 
ciple. (See Egerton’s Federations & Unions in the 
^itish Empire, Foot-note 2 at p. 145). It may, I 
wilnk, safely be assumed that, when bills are re- 
served by the Governors of the States in India for 
ifche consideration of the President, they are in- 
tended to be examined by the Law Officers of the 
Union from that standpoint. It is obviously desir- 
able that, in matters over which the Union & the 
Stotes alike have legislative Jurisdiction, there 
should be a certain degree of uniformity in legis- 
lation & also that assent should not be given to 
ft bill If there is any serious probability of its 
being eventually pronounced to be unconstitutional 
the Ots. Cl, (3), Art. 31 suggests that bills 
to the acquisition of property for public 
PUipbees axe Intended to be subjected to a more 
IW ordinarily careful 'scrutiny of this kind. Bills 
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on other subjects in the Concurrent List, if as- 
sented to by the Governor, take effect, & if they 
do not conflict with provisions contained in an 
Act of Parliament, are constitutional. Bills relat- 
ing to the acquisition of property for public pur- 
poses are, however, to be wholly inoperative unless 
& until they have been assented to by the Presi- 
dent. The President, Mr. Das says, has given his 
assent to three land refonn bills passed by three 
State Legislatures. There is no uniformity in this 
legislation, & so far as the impugned Act is con- 
cerned, it, in certain cases at least, provides for no 
compensation at all. Mr. Das concedes that a cer- 
tain latitude was intended to be given to the Pre- 
sident, as, for instance, if the provisions relating to 
compensation were such that a reasonable man un- 
trammelled by considerations which would, or 
might, weigh with a lawyer, could, or might, 
consider them as fair- to the zamindars & also 
to the State. But, Mr. Das contends, the lati- 
tude given has been greatly exceeded. The assent 
given to the bill has not been given In a proper 
exercise of the President's discretion in accordance 
with the principles which underlie the provisions 
of the Constitution relating to the reservation of 
bills. 

(15) In this part of his argument Mr. Das refd. 
to 'Maharaja Luchmeswar Singh v. Chairman of 
the Darbhanga Municipality’, 17 I A 90: (18 Cal 
99 PC), & ‘Mayor of Westminster v. L & N W 
Rly. Co.’, (1905) AC 426 at p. 430 & 439. The 
former decision is not in point, & the question 
that arose in the latter was whether or not a 
statutory body has exceeded the limits of the au- 
thority conferred on it. There is a palpable diffi- 
culty in the way of applying that decision in the 
present case. The broad principles on which as- 
sent is intended to be given to, or withheld from, 
a reserved bill may be easily deducible, but they 
are not specifically laid down in the Constitution. 
The result of this is that it is not open to the Cts. 
to question the propriety of the President's action. 
Even under the pre-1947 Constitution, in which 
the Govenor-General was bound by his Instru- 
ment of Instructions to withhold his assent from 
certain bills, a bill assented to in contravention 
of these instructions could not be challenged in the 
Cts. as unconstitutional on that ground. (Vide S. 

13 (2), Govt, of India Act, 1935). Again, whatever 
may have been said in the debates in the Con- 
stituent Assembly, I am unable to accept the con- 
tention that, when anything in the nature of a 
fraud has been committed on the Constitution, 
there is some inherent power in the Cts. to inter- 
pose & prevent the fraud taking effect. As I said 
a moment ago, this Ct. is under a duty either to 
pronounce the impugned Act as unconstitutional, 
or is, by reason of what is contained in Art. 31 (2), 
under a duty to refrain from doing so. It is, I 
think, clear that the Cts. were not intended to 
obey & enforce this Act in precisely the same 
manner as the Cts. in England are bound to obey 
it enforce any Act of Parliament. Before the Con- 
stitution was adopted the Legislature of the United 
Provinces had enacted a similar statute which, 
under the Constitution in force during the interreg- 
num between 15-8-1947, & 26-1-1950, it undoubtedly 
had power to enact. Nevertheless, the Constituent 
Assembly, instead of inserting a proviso to Art. 13 
(1) of the Constitution that the statute should not 
be void when the Constitution came into opera- 
tion chose instead to enact Cl, (6), Art, 31. Even 
if it had been intended that the Act should be 
subjected to scrutiny by the Law Officers of the 
Union, still, if it was intended wholly to oust the 
jurisdiction of the Cts., one would expect provision 
to have been made in Art. 13 (1). On the other 
hand, it is equally clear that it was intended to 
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take away from the Cts, the power to pronounce 
that Act & also the impugned Act to be void on 
the ground that they do not “specify the principles 
on which, & the manner in which, compensation 
is to be determined & given". It may be said that 
a power conferred on the President to assent to & 
thereby render non- justiciable a bill which does 
not provide for compensation, or provides for 
wholly inadequate compensation, necessarily in- 
volves a power to assent to & thereby render non- 
justicLable a bill which gives relatively large com- 
pensation to one set of persons affected by it & 
little or no compensation to another set of per- 
sons. Art. 31 (4) does not, however, in 

terms, confer a power on the President, what 
it does is to take away a right of action 
from the citizen. The pltfs. may not be entitled 
to ask for relief on the ground that the principles 
of compensation specified in the impugned Act are 
such that they will, in fact, receive no compensa- 
tion at all, nor on the ground that the impugned 
Act does not specify how payment is to be made 
to them of the amount which is euphemistically 
described as compensation. They ask, however, in 
the alternative, for relief on the ground that the 
impugned Act specifies different principles of com- 
pensation for different categories of persons 
affected by the Act, the subdivision of such persons 
into categories being wholly artificial or irrational 
one. They are not raising a purely technical point, 
but are complaining of a serious grievance. If the 
impugned Act had specified one set of principles of 
compensation applicable to all persons affected by 
the Act, & not different sets of principles, the 
pltfs. would have received much more & numerous 
other persons would have received much less. The 
bigger ‘zamindars* are to be given little or no 
compensation in order that the smaller ‘zamindars’ 
may be given adequate compensation. That is an 
invasion of the pltfs’ right to equality as that right 
has b^n interpreted by the S. C. I had occasion 
to point out earlier in this judgment that the 
basic principle on which compensation is given 
when land is compulsorily acquired for purposes of 
the State^ is that the owner shall not be com- 
pelled indirectly to contribute more than any other 
citizen to the expenditure incurred. There is 
nothing in Art. 31 (4) to suggest that the Con- 
stituent Assembly intended that in a scheme of 
land reforms involving the payment of compensa- 
tion this basic principle might be completely ig- 
nored. If the State is prevented from invading 
the pltfs’ right to equality, is it material that the 
State is indirectly prevented from invading their 
right to property which it could have invaded if 
it had not, in doing so, also invaded their right 
to equality? In my opinion, it is not. The one 
fundamental right cannot be said to be merely a 
part of the other; they are separate & distinct. It 
has also to be remembered that the impugned Act 
is not an Act which thet Legislature has made & 
the President has assented to in the belief that 
it is a constitutional law. It is an unconstitutional 
law enacted in the belief that the right of the 
pltfs. to challenge it & ask for relief from its ope- 
ration has been taken away. The onus was on 
the State to show that this was so, & this onus 
has not been satisfactorily discharged. 

(16) In the result, then, I would answer the 
issues which have been raised in the following 
manner : 

I “Issue No. 1 : The subject-matter of the Bihar 
■Land Reforms Act XXX (30) of 1950 is a sub- 
ject-matter within the legislative jurisdiction of the 
Bihar Legislature. 

I Issue Nos. 2 & 4: The said Act is unconstitu- 
ttonal on the ground that it transgresses Art. 14 
of the Constitution & on no other ground. Ol. 
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(4), Art. 31 does not debar the Gt. from enteringl 
into the question of compensation in order to de>| 
cide whether or not the impugned Act offendsi 
against Art. 14. 

Issues 3 & 5 ; As the impugned Act is an un- 
constitutional Act, the properties of the pltfs. have 
not vested in the State of Bihar. The pltfs. are 
entitled to decrees declaring that the Act is un- 
constitutional & to an injunction restraining the 
defendants from taking possession of their proper- 
ties. They are also entitled to their costs. 

(17) In the Miscellaneous judicial Cases which 
have been heard along v/ith the suits the 'ad-inte- 
rim' injunctions which have already been issued, 
will be made permanent. The petnrs. in each of 
these cases are also entitled to their costs. The 
hearing fee is assessed at ten gold mohurs in each 
case. 

(18) REUBKN, J. : I have had the advantage 
of perusing the judgment prepared by my learned 
brother Shearer, J. & agree with the conclusion at 
which he has arrived but, in view of the impor- 
tance of the issues involved, I shall give my 
sons separately. 

(19) The points urged before us may most con- 
veniently be dealt with under the following heads : 

(1) What is the effect of the assent of the Pre- 
sident under Art. 31, Cl. (4), Const. Ind.? Is 
the impugned Act entitled to protection oy 
reason of such assent? 

(2) Is the impugned Act void for an absolute 
want of legislative power? 

(3) Is the impugned Act void as coiltravening the 
Fundamental Right guaranteed by Cl (!)» 

Art. 31 of the Constitution? 

(4) Is the impugned Act void as contravening CL 
(2), Art. 31 by making no provision for com- 
pensation? 

(5) Is the impugned Act void as contravening Cl. 

(2), Art. 31 by the absence of public purpose? 

(6) Is the impugned Act \oid as contravening Art. 

19, Cl. (1) (f> of the Constitution? 

(7) Is the impugned Act void as contravening Art. 

14 of the Constitution? 

(8) Is the impugned Act void by reason of the 
delegation of legislative power? 

(9) Is the impugned Act void as betng a ftaud 
on the Constitution? 

(10) Is the impugned Act void as being unenforce- 

(20) Point No. 1; Cl. 4, Art. 31 provides that, 
if a bill pending in the Legislature of a State at 
the Commencement of the Constitution has l^n 
reserved, after it has been passed by the Legisla- 
ture, for the consideration of the President & re- 
ceived his assent, then 

“notwithstanding anything in this Constitution, 
the law so assented to shall not be called in ques- 
tion in any Ct. on the ground that it contravenes 
the provisions of Cl. (2).” 

The protection given by the assent imder this 
clause is similar to that given by a certificate 
under Cl. (6), Art. 31 to a law of a State enacted 
not more than 18 months before the commenc^ 
ment of the Constitution, namely that it s h al l not 
be called in question in any Ct. on the ground that 

“It contravenes the provisions of CL <2) of this 
Article or has contravened the provisions of Sub-& 

(2), C. 299, Govt, of India Act. 1935.’* I 

The words “notwithstanding anything in this Con- 
stitution” do not appear in OL (6), for the piUpo^ j 
of this case it is not necessary to edhsider if tW J 
omission is intentional & what is the effect of it. ^ 
Cl. (2), Art. 31 reproduces with modifications subrS. 

(2), S. 299 & for convenience of comparison 1 place 
toem side by side: < 
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' SecUon 299 (2) : Neither the Dominion Legls- 
l&turo nor ft Provincifti Xj6g^lsifttur6 shiEili hav6 power 
w any law^ autliorising the compulsory ac- 

QUiSltlon for public purposes of any Jandi or any 
commercial or mdustrial undertaking, or any 
interest in, or in any Co. owning, any com- 
mercial or industrial undertaking, unless the law 
provides for the payment of compensation for the 
property acquired & either fixes the amount of the 
compensation, or specifies the principles on which, 

& the manner in which, it is to be deteraiined. 
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Ait.^ 31 (2): No property^ moveable or immov- 
able, including any interest in, or in any Co, own- 
Ing, any commercial or industrial undertaking, 
shall be taken possession of or acquired for public 
purposes untier any law authorising the taking of 
such possession or such acquisition, unless the law 
provides for compensation for the property taken 
possession of or acquired & either fixes the amount 
of the compensation, or specifies the principles on 
which & the manner in which, the compensation 
is to be determined & given." 


Cl. (2) is wider in its application than sub-s. (2) 
in so far as it extends to property, movable & im- 
movable, & to the requisitioning of property as well 
fts to the acquisition thereof; this difference is ii- 
relevant for the present enquiry. We are concerned 
with the two requirements which according to these 
enactments are essential for the validity of legis- 
lation of the type contemplated, namely (1) the 
acquisition or taking possession must be “for public 
purposes”, & (2) the law must provide for com- 
pensation for the property taken & either fix the 
amount of compensation or specify the principles 
on which & the manner in which the compensa- 
tion is to be determined & given. Are both 
these requirements “provisions" within the mean- 
ing of CIS. <4) & (6), Art. 31? This question was 
recently before a S. B. of this Ct. in ‘Kameshwar 
Singh V. Province of Bihar’, AIR (37 J 1950 Pat 
392: (29 Pat 790) & B. p. Sinha & Das, JJ. held 
that only the latter requirement is a “provision ' 
of 5Ub-s. (2), S. 299 within the meaning of CL (6), 
Art. 31. According to both these learned Judges 
the requirement of a public purpose Is assumed by 
the sub-section to be inherent in compulsory acqui- 
sition &, therefore, the certificate under Cl. (6) pro- 
tects only against a contravention of the second 
requirement. The position is exactly the same in 
Cl. (2), Art. 31, a conclusion in which I am sup- 
ported by the observation cf Mukherjee, J. in 'Cha- 
ranjit Lai v. Union of India’, AIR (38) 1951 S C 

41 at p. 54 : (1950 SCR 869) : 

“One limitation imposed upon acquisition or tak- 
ing possession of private pi'operty which is implied 
in the clause is that such taking must be for public 
purpose.” 

Hence, the protection under CL (4), Art. 31 extends 
only to contraventions of the provision relating to 
compensation. Its operation even to this limited 
extent &, if it operates, the extent of its operation 
have been challenged before us; I will deal with the 
challenge in the appropriate place in my judg- 
ment. 

(21) On behalf of the Govt., it has been urged 
by the learned Attorney-General that the question 
of public purpose & compensation does not arise & 
no protection under Art. 31, CL (6) is necessary. 
According to* him, the ijnpugned Act has been 
enacted not under Entry 36 of List II & Entry 

42 of List III, but under Enti7 Ifl of List II : 

“Land, that is to say, rights in & over land, land 
tenures including the relation of landlord k tenant, 

& the collection of rents; transfer & alienation 
of agricultural land; land improvement & agricul- 
tural loans; colonization.” 

It is true that in *Megh Raj v. Allah Rakhia', 74 
I A 12: (AIR (34) 1947 PC 72), Lord Wright held 
that the corresponding Item No. 21 in List II, 
Oovt. of India Act, 1935 should be interpreted in 
the widest sense & includes mtges. of land as an 
incidental & auxiliary subject, but he qualified 
his observation about wide construction by adding 
. ’'unless for some reason it is cut down either 
by the terms of item 21 itself or by other bars 
of the Constitution which has to be read as a 
iPlKUe.*' 


In that case there was no express provision in the 
Constitution relating to mtges. Here, on the con- 
trary, we have special items relating to acquisi- 
tion of property both in ihe Union List & in the 
List relating to the State. Similarly, Guyer, C. J. 
in ‘United Provinces v. Atiya Begum’, 1940 PCR 
110 at p. 134: (AIR (28) 1941 PC 16), Observed 
that the subjects dealt within the three legislative 
Lists of the Govt, of India Act, 1935 are not “al- 
ways’’ set out with scientific definition, k observed 
that 

“each general word should be held to extend to 
all ancillary or subsidiary matters 'which can fairly 
& reasonably be said to be comprehended in it’.” 

We have, therefore, to read the Constitution as 
a whole & to take the entry in question along 
with the other entries. Doing so, what we find is 
a comprehensive entry under the main head “land” 
with sub-heads indicating what that main heading 
is intended to cover. Side by side with this we 
have special entries in all the three Lists relating 
to the acquisition or requisitioning of property. 
Similarly, in the Govt, of India Act, 1935, which 
immediately preceded the present Constitution, we 
find an entry for acquisition of land in addition 
to the entry “Land”. Going further back to the 
earliest delimitation of Legislative powei-s between 
the Central & the Provincial Legislatures contained 
in the Devolution Rules, 1920, we find: 

“Part I. CENTRAL SUBJECTS. 

16. Civil law, including laws regarding status, 
property, civil rights & liabilities, & civil procedure. 

44. Immovable property acquired by. & main- 
tained at the cost of, the Governor-General in 
Council. 

Part II. PROVINCIAL SUBJECTS. 

8. Land revenue administration, as described 
under the following heads, namely: 

<a) assessment & collection of land revenue; 

(b) maintenance of land recoi’ds, survey for re- 
venue purposes, records of lights; 

(c) laws regarding land tenures, relations of land- 
lords & tenants, collection of rents; 

(d) Courts of Wards, incumbex'ed & attached 
estate&j 

(e) land improvement & agricultural loans; 

(f) colonisation & disposal of Crown lands & alie- 
nation of land revenue; & 

(g) management of Govt, estates. 

15. Land acquisition: subject to legislation by 
the Indian Legisature.” 

Considering all this, the conclusion is irresistible! 
that legislation regarding land acquisition does notl 
come within the general Entry 18 of List II. * 

(22) Like the learned Attorney-General, Mr. N. O. 
Chatterji has argued that Art. 31 (4) has no appli- 
cation to the impugned Act but with the opposite 
result namely that protection necessary but it is 
not afforded by this provision. He relies on the 
fact that there are certain differences between the 
bill which was pending in the Bihar Legislature at 
the commencement of the Constitution & the bill 
as passed by the Legislature k assented to by 
the President. He has drawn our attention to four 
such differences. CL (3), Sub-cL (1) of the bill then 
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pending included a proviso which required the 
Provincial Govt, when issuing a notfn. in respect 
of the estates or tenures of a proprietor tenure- 
holder, to issue simultaneously such notfn. in res- 
pect of the estates or tenures of all other pro- 
prietors or tenure-holders falling within that income 
group. There is no such proviso in the corres- 
ponding provision S. 3, sub-s. (1) of the Act* Se- 
condly, the proviso to S. 13 of the Act empowers 
the state Govt, to entrust the management of 
the expropriated estates & tenures to a ‘gram 
panchayat’. Under the corresponding proviso in 
the bill, the management could also be entrusted to 
a co-operative society. Thirdly, Cl. 32, Sub-cl. (2) of 
the bill made the compensation payable in bonds 
of guaranteed face value at matxu’ity carrying in- 
terest at 2 1 per cent, per annum with effect from 
a date to be prescribed by the State Govt. The 
corresponding provision of the Act makes the com- 
pensation payable in forty equal instalments & the 
interest runs from the date of issue. Fourthly, S. 
33 of the Act & the corresponding provision in 
the bill fix different dates up to which ‘ad inte- 
rim' interest will run. Art. 31, Cl. t4J of the 
Constitution protects ‘‘any bill pending at the com- 
mencement of this Constitution ‘which’ has, after 

it has been passed , been reserved for the 

consideration of the President & has received his 
assent”. I do not see anything in this which 
requires that the Act as passed must be identical 
with the bill that was pending at the commence- 
ment of the Constitution, The alterations to which 
Mr. Chatterji has drawn our attention are not such, 
in my opinion, as to make the Act that was passed 
distinguishable from the bill which was pending. 

(23) Point No. 2: According to Mr. P. B. Das, 
the legislative heads which cover legislation of this 
kind are Entry 36 of List II & Entry 42 of LLs 
III. I reproduce them below: 

“LIST II — STATE LIST. 

36. Acquisition or requisitioning of property ex- 
cept for the purposes of the Union, subject to the 
provisions of Entry 42 of List III. 

LIST III — CONCURRENT LIST. 

42, Principles on which compensation for pro- 
perty acquired or requisitioned for the purposes 
of the Union or of a State or for any other public 
purpose is to be determined, & the form & the man- 
ner in which such compensation is to be given.” 
He urges that these two entries taken together 
make the existence of a public purpose & the pay- 
ment of compensation for the property acquired 
the basis & foundation of the power of legislation 
given under these entries. He would interpret the 
words "subject to the provisions of Entry 42 of 
List III” as imposing upon legislation in exercise 
of the power conferred by Enti’y 36 the necessity 
of making a provision for compensation. Cn this 
line of reasoning, he contends, the existence of 
a public purpose & the necessity for provision re- 
garding compensation are requirements imposed on 
such legislation by the legislative heads & any con- 
travention of these requirements is open to chal- 
lenge in spite of the President’s assent under Ol. 
(4). He has, therefore, invited us to an examina- 
tion of the question as to whether these ingredients 
are present in the case before us & has contended 
that both these ingredients being absent, there was 
no jurisdiction to legislate. 

(24) Doubt is thrown upon Mr. Das’s interpreta- 
tion by Entry 33 of the Union List which is : 

"Acquisition or requisitioning of property for the 
purposes of the Union.” 

Had the words on which Mr. Das has laid stress 
in Entry 36 of the State List been intended to 
impose the restriction suggested, we would have 
expected to find a similar provision in Entry 33 
w the Union List. It has been suggested that 


the difference between Entry 33 of the Union List 
& Entry 36 of the State List is due to bad drafting 
& oversight, but this is not borne out by the 
Draft Constitution prepared by the Drafting Com- 
mittee of the Constituent Assembly in 1948. This 
shows two entries in the original draft: 

“UNION LIST No. 43 : Acquisition or requisi- 
tioning of property for the purposes of the Union.’* 

"STATE LIST, Entry No. 9 ; Compulsory acqui- 
sition of land except for the purpose of ihe Union.’* 
there was no separate entry in the legislative Lists 
relating to compensation & the necessity of provid- 
ing for compensation was imposed by Draft Art. 

24, Cl. (2), which is substantially in the same 
terms as C. (2), Art. 31 of the Constitution. The 
Drafting Committee inserted draft Entry 35 in the 
Concurrent List : 

“The principles on which compensation is to be 
determined for property acquired or requisitioned 
for the purpose of the Union or a State.” 

& recommended the addition to the entries In the 
Union & the State Lists of the words : 

“Subject to the provisions of List III with res- 
pect to reflation of the principles on which com- 
pensation is to be determined for property acquired 
or requisitioned for the purposes of thte Union/a 
State.” 

The debates in the Constituent Assembly when 
these three entries in the Legislative Lists were 
considered & took their final form do not i^ow 
why the suggested qualification of the entry in the 
Union List was dropped though the mochfleation 
was made in the entry in the State List. A little 
consideration, however, makes the reason clear. The 
entries in the original form in which they came 
up to the Drafting Committee spoke only of "ac- 
quisition or requisitioning of property”. Ihe pay- 
ment of compensation for property acquired would 
necessarily come under this entry. As the entries 
stood, it would have been open to the State Legis- 
lature legislating under the entry in the State 
List to provide for compensation for the property 
acquired &, the legislation being on a matter in the 
exclusive list appertaining to the State, the State 
Legislature would be free of control by the Indian 
Parliament. It was felt that this was not desir- 
able &, therefore, the modification suggested by the 
Drafting Committee in the State Legislative list 
was accepted. On the other hand, the modification 
was not necessary in the entry in the Union List 
since it would make no difference whether the 
Indian Parliament legislates regarding compeose^ 
tion in respect of acquisition for the purposes of 
the Union in the Union List or m the Concur- 
rent List. 

(25) On my construction of the entry in the State 
List, the words "subject to” have the effect of ex’ ! 
eluding from the legislative power imder Entry 36 1 
of the State List, matters covered by Entry 42 of i 
the Concurrent List. This interpretation is con - 1 
sistent with the meaning of this term in Entries ; 
17, 22, 23, 24 & 33 of the State List & a similar i 
limitation on the powers of the State Legislature 
seems to be imposed in Entries Nos. 11, 26, 27 & 571 
of the State List. 

(26) Under the Govt, of India Act, 1935, the 
power to legislate in respect of acquisition was 
vested entirely in the Provincial Legislature undtf 
item 9 of the Provincial List: “Compulsoiy acqui* 
sition of land”, the Dominion being given power 
u/s 127 of the Act to require the Province to ac , 
quire land on behalf of the Dominion for the pi^ j 
poses of the Dominion. Control over the Provto* j 
cial Legislature ' was, however, retained by Sub-A | 
(3), S. 299, requiring sanction for introduction w 
the bill in the legislature, by the provisions j 
Ss. 75 & 76 for assent to bills & in 8 . 77 for the dij , 
allowii^ of acts & by directions to Govemora • 
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the OovemoT'Oeneral In tlieir Instruments of In- 
struction. 

(27) Mr. Das approaches the interpretation of 
the qualifying clause in Entry 36 in another way. 
He points out that, whereas S. 299, Sub-s. (2) ex- 
pi^ly related to legislative power & provided that 
the Legislature *'shall not have power to make any 
law” for compulsory acquisition without complying 
vrtm certain requirements, Cl. (2), Art, 31 pro- 
vides that without such a provision no property 
*'^all be taken possession of or acquired”, words 
affecting the operation of the law. Therefore, he 
ur^, Art. 31 merely lays down a fundamental 
nght of a citizen of India & it is Entry 42 of the 
Concurrent List which places a limitation on the 
legislative power of the State Legislature. Accord- 
ing to him, the fundamental right guaranteed by 
this clause, that no person shall be deprived of his 
property save by authority of law, assumes the 
existence of an authority to make such a law & 
that authority is to be sought for in Entry 36 of 
the State List read with Entry 42 of the Concur* 
rent List. I am not impressed with the distinc- 
tion pointed out between S. 299 & Art. 31, Art, 31 
occurs in Part III of the Constitution dealing with 
Fundamental Rights & 'Art. 13 Cl. (2) in this 
Part provides that 

"The State shall not make any law which takes 
away or abridges the rights conferred by this Part 
& any law made in contravention of this clause 
^all to the extent of the contravention be void.” 
RFeDduig this provision with the provisions of Art. 
31, there is a clear limitation on the legislative 
powers of the State Legislature, & it is not neces- 
pry to derive this limitation from the entries >n 
the legislative lists. 

pS) An attempt has been made to distinguisn 
between the expression ^'subject to” as occuning 
in Entries 11 & 26 of the State List & the same 
wor^ in Entry 36. It is argued that in the case 
of the former two entries the field of legislation 
1 $ narrowed down by the exclusion of certain sub- 
jects from that field, but there is no such sub- 
traction in the case of Entry 36 & the power of 
the State under this entry to acquire or requi- 
sition property extends to all properties within the 
State. The legislative field, however, must not be 
considered as extending only in the dimension of 
space. The legislative field under a particular entry 
extends to different topics ancillary or cognate to 
the subject-matter named. Thus, in the case of 
acquisition under Entry 9 of the Provincial List 
inider the Govt, of India Act, 1935, it would ex- 
tend to provision for giving compensation for the 
land acquired. The qualification of the corres-f 
ponding entry in the present Constitution excludes 
from the field of legislation the topic of compen- 
sation & there Is a cutting down as in the case 
Of Entries 11 & 26. 

(29) In my opinion, the legislative heads con- 
tained in Entry 36 of the ^tate List & Entry 42 
of the Concurrent List empower the Legislature 
to pass laws relating to the subject-matter con- 
tained therein without placing any restrictions on 
the powers of the Legislature within the limits 
of those heads. As these entries stand, it would 
be open to the Legislature to legislate for acqui- 
sition without at the same time legislating about 
compensation. The limitation which makes provi- 
sion about compensation essential is imposed by 
OL (2) of Art. 31 read with Cl. (2); Art. 13. This 
requirement Is, therefore, a "provision” of Cl. (2), 
Art. 31. 

(30) Another approach to the same conclusion, 
namely that there Is no legislative authority for 
;lthi8 Act,^ was attempted by way of Arts. 24S & 13 of 

Constitution. Art. 245 provides that, subject to 
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the provisions of the Constitution, the Legisia- 
tui'e of a State may make laws for the whole or 
any part of the State, & Cl. (2), Art. 13 that all 
laws of the State which take away or abridge the 
Fundamental Rights confen-ed by Part III shall 
to the extent of the contravention be void. The 
argument is that the Impugned Act is void because 
it contravenes the Fundamental Right to property 
under Cl. (2), Art. 31. The answer to the con- 
tention is that a limitation on the Fundamental 
Right is imposed by Cl. (4), Art. 31 & legislation 
will not be open to attack under Art. 13 if it 
keeps within that limitation. 

(31) Yet another line of attack is that the Act 
is purely confiscatory & not covered by anv entry 
m the Legislative Lists. In support of this con- 
tention reliance has been placed on an observation 
of Shearer, j. in ‘Kameshwar Singh v. Province 
of Bihar', AIR (37) 1950 Pat 392 at p. 398: (23 
Pat 790). That was a decision under the Govt, 
of India Act of 1935, the relevant legislative entry 
in which was: "Compulsory acquisition of land” 
(Entry 9 In List II) & the Act impugned was not 
in the nature of acquisition but merely sought 
to place 'zamindaris’ under state management for 
a period of time. The Act with which we are con- 
cerned, on the other hand, is for the nationalisation 
of land. It seeks to put the Govt, in the place 
of the present owners of the land. It ti'ansfers 
to Govt, the rights of the proprietors & tenure- 
holders. Even where lands in their immediate pos- 
session are left with them the nature of their 
rights in the lands are altered; such rights as 
they had are transferred to the State Govt. & 
they become tenants under the Govt. The tran- 
saction, therefore, even in respect of these lands 
is an acquisition of their interests wuth a re-letting 
of the property to them. In my view, what is done 
by this Act clearly comes within Entry 36 of List 
n of the Constitution. Two bills with similar ob- 
jects were before the State legislatures at the time 
when the Constituent Assembly considered & pass- 
ed Art. 31, one in Madras & the other in the 
United Provinces. Besides this, in Bihar, the Bihar 
Abolition of Zamindaris Act, 1948 had received the 
assent of the Governor-General in July 1948. It 
was to protect these pieces of legislation that safe- 
guards were provided in Cls. (4) & (6), Art. 31. 
The legislation in question was of a type new to 
this country but it was not of a type that had 
not been thought of previously. Provision relating 
to such legislation is contained in Sub-s. (3). S., 
299 of the Govt, of India Act, 1935, & the limi- 
tation placed by this sub-section on the power of 
passing such legislation assumed that there was 
power to pass such legislation. The Consti- 
tuent Assembly similarly placed restrictions on- 
such legislation in Art. 31 & made provision to- 
protect certain legislation of this kind. In these 
circumstances, I find it difficult to hold that the 
Constituent Assembly did not provide any legis- 
lative head within which such legislation is in- 
cluded. 

(32) Point No. 3 : Mr. Das formulated a ground 
which, he urged, goes to the root of the impugned 
legislation. The Constituent Assembly, he urges, in 
enacting in Art. 31 that no person shall be de- 
prived of his property save by authority of "law” 
meant by that word not the particular statute 
enacted to make the acquisition but the general 
law of the land, the ‘lex terrae* of the Magna 
Charta, the common law of England as introduced 
Into India in the guise of rul« of equity, justice 
& good conscience; the impugned Act is contrary 
to the law in this sense & hence it is void under 
Art 31, Cl. (1). In view of the S. C. having re- 
pelled a similar contention regarding the word 
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’‘lav/’ in Art. 21 of the Constitution in ‘A. K. 
Gopalan v. State of Madras’, AIR (37) 1950 SC 
27 at pp. 39, 72, 103 &, 114; (51 Cr LJ 1383), Mr. 
Das did. not press his contention in this Cc. but 
re.scrved his right to press the point at a later 
stage if necessity arises, 

■ 33) He conlended, however, that the word "law” 
in this provision must at least mean a valid law, 
lor 

An unconstitutional Act is not a law; it con- 
fers no rights: it imposes no duties; it affords no 
protection: it creates no offence; it is in legal con- 
ic luplatlon, as inoperative as though it had never 
been passed." (‘Norton v, Shelby County’, (1886) 
30 Law Ed 178 at p. 186: (118 US 425). 

Under the Constitution, he contends, there is no 
power to legislate for acquisition without a public 
piu’pose. Hence, if the Ct. is satisfied that there 
is no public purpose in the present case, the as- 
sent of the President cannot save the legislation. 
To this extent, I accept the contention & it wul 
be necessary in the proper place to consider whe- 
ther a public purpose has been made out. 

‘ 34 > Point No. 4 : The contention is that the 
w'ord "law" in Art. 31, CL- (4) means a valid law 
& that where the bill that was passed by the 
Legislature offends against Cl, (2) of that Article 
it is not a "law" at all & therefore cannot be 
sa\‘ed by the assent of the President; Cl. (4) as- 
sumes the existence of a law which can be saved 
by his assent whereas, if Cl. (2) is contravened, 
there is no law to be saved. This interpretation 
would have the effect of making CL (4) nugatoi*y. 
Prom the context it is clear that the word cannot 
be read in this strict sense, for the protection 
given by Cl. (4) assumes that the "law" is open 
to attack & therefore is not law in the strict 
sense. The word seems to have been used as a 
compendious way of describing legislation which 
has passed through the legislature of a State & has 
not yet received assent. A similar use of the 
w'ord ‘TaV’ is to be found in the Govt, of India 
Act, 1915, S. 80 A, Sub-s. (3), which provides that 
the local legislature shall not without the previous 
consent of the Governor-General consider any 
“law" relating to any of the subjects detailed in 
the sub-section. In Cl. (3), Art. 31 also, we find 
"law" being used in this sense for this clause 
speaks of a law being reserved for the consi- 
deration of the President & receiving his assent 
though it does not become a “law" in the strict 
sense till it has received his assent. I may also 
mention Art, 13, CL (2) of the Constitution which 
speaks of a “law” made in contravention of the 
clause as being “void". 

135) Point No. 5; I have held above that the 
assent of the President under Art, 31, Cl. (4) 
does not protect the Act against attack on the 
ground that there is no public purpose. It is, 
therefore, necessary to enquire if there was a public 
purpose, "nie proper attitude of the Ots. in such 
an investigation has been considered frequently by 
the American Cts. & may be taken as well esta- 
blished. Every intendment Is in favour of the 
Constitutionality of the impugned Act; it will be 
presumed to be valid unless its invalidity is plain 
& apparent (‘United States v. Gattysburg Electric 
Rly. Co.’, (1896) 40 Law Ed 576 at p, 581: (160 
US 669)). Where the Legislature has declared 
the purpose to be a public one by implication, if 
not by express words, its decision is entitled to 
deference unless it is shown to involve an Impos- 
sibility. (‘Old Dominion Land Co. v. United States 
of America', 70 U S Law Ed 162 at p- 165), Any 
departure from this judicial restramt would result 
hi Cte., deciding on what is 8; is not a govern- 
mental function & in their validating legislation 
on the basis of their view on that question at the 


moment of decision, a practice which has proved 
impracticable in other fields (‘United States Ex. 
Re], T. V. A. V, Welch’, 90 U S Law Ed 843 at p. 
848), Weaver sums up the position thus; 

“What constitutes a public use is largely a ques- 
tion for the legislature & the Cts. will not inter* 
fere except to enquire whether the legislature 
could reasonably have considered the use a public 
one." (S. P. Weaver’s Constitutional Law & Its 
Administration.) 

(36) The first question is; What is a public 
purpose? The position is well illustrated by the 
words of Batchelor J. approved by Lord Dunedin 
in ‘Hamabai Pramjee v. Secy, of State’, 42 I A 44: 
(AIR (1) 1914 PC 20) : 

“General definitions are, I think, rather to be 
avoided where the avoidance is possible, & I m^e 
no attempt to define precisely the extent of the 
phrase ‘public purposes' in the lease; it is enough 
to say that, in my opinion, the phrase, whatever 
else it may mean, must include a purpose, that 
is, an object or aim, in which the general inte- 
rest of the community, as opposed to the particu- 
lar interest of individuals, is directly & vitally con- 
cerned." 

I accept Mr. Das’s contention that the acquisi- 
tion of private property to increase public reve- 
nues is not acquisition for a public purpose (Willis 
on Constitutional Law, p. 817); that is a matter 
in the domain of taxation & legislation for that 
puipose would come under other legislative entries. 
This does not affect the impugned Act, the effect 
of which may be to increase public revenues but 
only incidentally, the real object of the Act being 
the nationalisation of the land. Continuing. Mr. Das 
has stressed that “public purpose” must be some- 
thing definite & specific & drew our attention to 
several American authorities in support of this 
contention, of which I need refer only to Weaver: 

“Eminent domain is generally defined as the 
right or power of a sovereign state to condemn 
private property for ‘some particular public use’ 
for the purpose of promoting the general welfare 
& to appropriate the ownership or possession of 
such property for such use upon paying the owner 
due compensation. It embraces all cases where, 
by the authority of the state, the property of the 
individual is appropriated for public good without 
the consent of the owner for the purpose of 
voting it to some particular use’ either by the 
state itself or by a corporation, public or private, 
or by an individual’’. (P. 541). 

“The Cts., however, require that the ‘use shall 
be fixed & definite.” (P. 546). 

“The extent of the power is limited by the nec^ 
sities of the ‘particular public purpose or use’ in 
the land sought to be condemned." (P. 649). 

The italics (here in quotations) are mine. 

Das has particularly stressed that mere state poli^ 
does not constitute a public purpose: 

“The purpose must be public, & must have ^ 
ference to the needs or convenience of the pubM, 

& no reason of general public policy will be suffi- 
cient to validate other transfers when they c^- 
cern existing vested rights” (Cooley’s Constitu- 
tional Limitations, p. 744). ^ • 

In connection with the authorities cited it is 
to keep in mind the words of the learned autWff 
of Cooley’s Constitutional Limitations prefaems ^ 
his investigation of the meaning of “public use | 
in the sphere of eminent domain: _ | 

“We find ourselves somewhat at sea, howTO j 
when we undertake to define, in the light of Me | 
judicial decisions, what constitutes a public use. j 

(P. 1129). , „ a i 

He appropriately ends his investigation wltn » 

judicial pronouncement from Missouri, that 
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"no satisfactoi-y definition of tlie term ‘public 

nchieved by the Cts." (p. U3n). 

(37) In applying these citations it is necessary 
to remember that they relate to the exorcise of 
the right of eminent domain in a setting of poli- 
ticm ideas very different from those which lie 
behmd the Impugned Act. They relate to ordi- 
nary cases of compulsory acquisition of land such 
as we have known in this country ever since Ben- 

Regulation I of 1824, that is, the acquisition 
of particular land for a pai'ticular public purpose. 
Txie legislation now before us is of an entirely dif- 
ferent t3T3e. It aims at the nationalization of land 
& at bringing Govt face to face with the culti- 
vator or the person in direct occupation of land. 
The authorities cited, therefore, will not furnish 
any real guidance in deciding whether there is a 
■“public purpose” in the present case & we have to 
proceed primai-ily on the provisions of the Con- 
stitution. Some idea of the meaning of this ex- 
pression is furnished by the legislative heads relat- 
ing to acquisition in Sell. 7, to the Constitution. 
Entries 33 of the Union List & 36 of the State 
List speak of “purpose of the Union" & Entry ^2 
of the Concurrent List speaks of “purposes of the 
Union, or of a State or any other public pur- 

pose". Therefore, acquisition for a purpose of the 
Union or for a purpose of a State is acquisition 
for a public purpose. The intention appears to 
be to give the tenn “public purpose" a wide & com- 
prehensive meaning. Another indication of the 
extent of that meaning is given by Cl. (5), Art. 19 
which empowers a State to make laws imposing 
reasonable restriction on the exercise of the right 
of acquiring, holding & disposing of property 
"'either for the interests of the general public or 
for the protection of the interests of any Sche- 
duled Tribe”. Cl. (2), Art, 23 uses the expression 
"‘public purposes” in connection w'ith the imposi- 
tion of compulsory service by the State, thus ap- 
plying the term to the domain of police power 
as the American jurists call it. Hence, the in- 
vestigation should be on the lines whether the legis- 
lation is designed for the performance of any func- 
tions of the State or of the Union & whether it 
aims at the securing of benefit to the general 
public of the State. 

(38) The expression “public use" in the Sth 
amendment to the American Constitution has given 
rise to divergent views in that country. Accord- 
ing to the earlier view, there must be a use by 
"the public. The later & more liberal view takes 
it as sufi&cient if there is a general benefit to the 
public. The adoption by our Constituent Assembly 
of the expression “public purpose*’ points to a 
preference for the later view. The word “pur- 
pose” is wider in its connotation than the word 
"‘use”. It is connected with the intention of the 
legislature whereas "use” points to the result of 
the legislation. We have seen that even when 
the Cts. had to interpret the words "public use” 
they have taken the attitude that the Ct. must 
defer, to the judgment of the Legislature unless it 
is shown to involve an impossibility. The use of 
the word "purpose” has a similar effect. Hence, I 
do not think that the authority of the Cts. extends 
to determining whether the legislation will achieve 
the end intended. 

(39) The impugned Act does not speak in ex- 
press terms of any public purpose. The Pre- 
^ble A the Long Title merely recite the neces- 

for providing for the transference to the State 
<>f the interests of proprietors & tenure-holders in 
;Wd & of the ml^ees. & lessees of such interests 
^eluding Intereste In trees, forests, etc., & to pro- 
for the constitution of a Land Commission 
State of Bihar with powers to advice the 
on the agrarian policy to be pursued 
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consequent on such transference. The Act took 
the place of the Bihar Abolition of Xamindaris 
Act, & the bill by which it was introduced into 
the Legislature was prefaced by a Statement of 
Objects & Rea.sons explaining only why the pro- 
posed substitution was to be made, namely, the 
necessity for providing for the collection of rents 
in the acquired ‘zamindaris’ by ‘gram panchayats’ 
& co-operative societies & for the establishment 
of a body of officials & non-officials to advise the 
State Govt, in matters of land administration. For 
the objects & reasons underlying the Act, therefore, 
we have to go back to the bill by which the Bihar 
Abolitions of Zamindaris Act was introduced In 
1947. This states : 

“It is the policy of Govt, in the interest of the 
‘raiyats' L for the general material & social ad- 
vancement of the province to remove all inter- 
mediaries between Govt. & 'raiyats*. Without a 
radical change in the system of land tenure no 
co-ordinated plan of agricultural reconstruction 
can be undertaken with a fair rent, fixity of tenure, 
proper maintenance of local irrigation systems & 
consequent increase of crop yield & extension of 
cultivation. It is essential for the good of the 
inhabitants of the Province that the maximum 
result from planned exploitation of the land & 
water resources of Bihar should be obtained. For 
this purpose it is essential to get rid of the mid- 
dleman & to bring Govt, into direct touch with 
the 'raiyat*. For this reason Govt, have decided 
that the time has come to do away with the 
existing outmoded agricultural frame-work known 
as the zamindari system & to replace it by a 
‘raiyatwari’ system analogous to that of Bombay 
& Madras Provinces." 

The idea in short is to remove the middleman. 
In the Act, apart from the establishment of the 
Land Commission whose functions are purely ad- 
visory & a provision for the making over of col- 
lection of rent to ‘grampanchayats*, there is no 
e.xpress provision for the other reforms mentioned. 

(40) Looking at the terms of the Act, therefore] 
it appears that all that the Act provides for is 
the transference of the interests of proprietors &: 
tenure-holders to the Govt with the underlying 
idea that the Govt, will thereby be able to pro- 
vide better conditions under which the cultivators 
& other direct occupiers of the land may use the 
land & thus contribute to the general welfare of 
the State. The question whether this merely 
amounts to a public policy & not to a public pur- 
pose has been answered by the Constituent As- 
sembly Itself. Legislation of the type which we 
are considering, namely, the Bihar Abolition of 
Zamindaris Act, 1948, was before the Constituent 
Assembly at the time when the Constitution was 
being framed. Bills relating to such legislation 
were pending in the Legislatures of the Provinces 
of Madras & United Provinces. The Coifstituent 
Assembly provided protection for both these class 
es of legislation by means of CI.s. (4) & (6), Art. 

31. From Art. 31, Cl. <2), it is clear that the 
Constituent Assembly considered two requirements 
as essential for compulsory acquisition, namely, a 
public purpose & provision for compensation. The 
protection which the Constituent Assembly gave 
under CIs. (4) & (6) was confined to the latter 
requirement. Evidently, therefore, the Constituent 
Assembly thought that protection was not required 
under the other head, that is to say, the Consti- 
tuent Assembly regarded the nationalization of 
land as itself constituting a public purpose. I 
would, therefore, hold that there is a public pur- 
pose for the impugned Act within the meaning 
of Cl. (2), Art. 31, 

(4t) Point No, 6: It is urged that under Art. 

19 (1) (f) all citizens have the Fundamental Right 
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to acquire, hold & dispose of property & that 
a State can only impose reasonable restrictions on 
that Right within the meaning of Cl. (5) of that 
Article. In view of the decision of the S. C. in 
the ‘case of A. K. Gopalan’, AIR (37) 1950 SC 
27: (51 Cr L J 1383) regarding the relation bet- 
ween Art. 21 of the Constitution & the Funda- 
mental R^ght of free movement guaranteed by 
Art. 19 (1) (d), there appears to be no .substance 
in this point. Under the impugned legislation 
what is being done is that the property of the 
zamindars, tenure-holders & other persons is being 
taken away & is Being vested in the State. No 
question therefore, arises of placing restrictions on 
the right of any subject to hold that property. 
The impugned legislation must stand or fall on 
the provisions of Art.^1. 

(42) Point No. 7: Art. 14 of the Constitution 
provides that the State shall not deny to any 
person equality before the law or the equal protec- 
tion of the laws within the territory of India. The 
meaning & effect of the guarantee of equal protec- 
tion of the laws is thus set out by Willis in his 
work on Constitutional Law: 

“The guaranty of the equal protection of the 
laws means the protection of equal laws. It for- 
bids class legislation, but does not forbid classi- 
fication which rests upon reasonable grounds of 
distinction. It does not prohibit legislation, which 
is limited either in the objects to which it is 
directed or by the territory within which it is to 
operate. It merely requires that all persons sub- 
jected to such legislation shall be treated alike 
under like circumstances & conditions both in the 
privileges conferred & in the liabilities imposed.’ 
‘The inhibition of the amendment .was design- 

ed to prevent any person or class of persons from 
being singled out as a special subject for discri- 
minating & hostile legislation’. It does not take 
from the States the powers to classify either in 
the adoption of police laws, or tax laws, or emi- 
nent domain laws, but permits to them the exer- 
cise of a wide scope of discretion, & nullifies what 
they do only when it is without any reasonable 
basis. Mathematical nicety & perfect equality arc 
not required. Similarly, not identity of treatment, 
is enough. If any state of facts can reasonably be 
conceived to sustain a classification, the existence 
of that state of facts must be assumed. One who 
assails a classification must carry the burden of 
showing that it does not rest upon any reasonable 
basis.” 

This passage has been approved by Fazl Ali, j. 
as a correct exposition of the principles underly- 
ing this guarantee in the ‘case of Charanjit Lai*, 
AIR (38) 1951 SC 41 at p. 44; (1950 SCR 869). 
His Lordship laid particular emphasis on the prin- 
ciple that 

“a proper classification must always rest upon 
some difference & must bear a reasonable & just 
relation to the -things in respect of which it is 
proposed,” 

Mukherjee, J., with whom Kania, C. J- agreed, 
took substantially the same view. According uo 
him, classification 

"must always rest on some real & substantial 
distinction bearing a reasonable & just relation to 
the things in respect to which the classification is 
made; & classification made without any substan- 
tial basis should be regarded as invalid.” 

Patanjali Sastri, J. similarly emphasised that the 
basis of the classification must have 

“a just & reasonable relation to the object which 
the legislature has in view.” 

(43) Mr. Das would have us go further & hold 
as unconstitutional the conferring of an arbitrary 
& unguided discretion by S. 3 of the Impugned Act 
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on the State Govt., giving it absolute discretion 
whenever it pleases to take action imder the Act 
against whichever proprietor or tenure-holder it 
selects. In the opinion of the Ct delivered by 
Matthews, J, in ‘Yick Wo v, Hop kins ’, (1886) 
xi8 US 356 : (30 Law Ed 220), there is more than 
one passage which supports the contention of Mr. 
Das, but the case was one, not merely of a grant 
of unguided discretion but also of an unjust & 
discriminatory exercise of that discretion against 
the petnrs. in error, & it is on these facts that 
the petnrs. in error were discharged from custody. 
Our attention was drawn to ‘Homer Adolph Plassy 
V. John H. Ferguson’, (1896) 41 Law Ed 256 at 
260: (163 US 537), in which Brown J. spoke of 
the decision in ‘Yick Wo v. Hopkins’, (1886) 118 
U S 365 : (30 Law Ed 220), as holding that the im- 
pugned Ordinance was unconstitutional if it gave 
the municipal authorities an arbitrary discretion. 
His Lordship's observation was ‘obiter’, as he was 
concerned not with the grant of an arbitrary 
discretion but with a discrimination alleged to be 
made by the impugned statute itself. Further, 
his Lordship’s observation should be read with 
the passage that immediately precedes: 

“The reply to all this is that every exercise of 
the police power must be reasonable, & extend 
only to such laws as are enacted in good faith 
for the promotion of the public good, & not for 
the annoyance or oppression of a particular class”! 
Also, his Lordship pointed out that in ttiat case 
the impugned Ordinance was held to be a cove^ 
attempt on the part of the municipality to make 
an arbitrary & imjust discrimination against the 
Chinese race, A different view of the decision 
in ‘Yick Wo v. Hopkins’, (1886) 118 US 356: (30 
Law Ed 220), was taken in ‘New York ex rel. lie- 
berman v. Van De Carr*, (1905) 50 Law Ed 305 
at p. 311 : (199 U S 552) : 

“These cases leave in no doubt the proposition 
jthat the conferring of discretionary power upon 
administrative boards to grant or withhold pennlS' 
Sion to carry on a trade or business which is the 
proper subject of regulation within the police power 
of the state is not violative of rights secured by 
the 14th Amendment. There is no presimptlon 
that the power will be arbitrarily exercised, & 
when it is shown to be thus exercised fi^alnst the 
individual, under sanction of state authority this 
Ct. has not hesitated to interfere for his prote^ 
^tion, when the case has come before it In SUM 
manner as to authorise the interference of a F. C. 
‘Yick Wo v. Hopkins’, (1886) 118 U S 356 : (30 LaW 
Ed 220), 6 Sup. Ct. Rep. 1064.” 

This is in agreement with the observation of 
Kania, C. J. with whom Pazl Ali & PatanJaU 
Sastri, JJ. agreed, in the case of ‘N. B, Khare v. 
State of Delhi’, AIR (37) 1950 SC 211 at p. 214. 
(1950 SCR 519) : . * 

“Moreover, this whole argument is based on the 
assumption that the provincial Govt, when making 
the order will not perform Its duty & may abuse 
the provisions of the section. In my opinion w 
is improper to start with sudi an assumption » 
decide the legality of an Act on that basis. Abuse, 
of the power given by a law sometimes 
but that validity of the law cannot be contested 
because of such an apprehension.” 

B. K. Mukherjee & Mahajan, JJ., though tiiey 
agreed with the learned (!Jhief Justice & the otnw 
two learned Judges regarding the reasonablen^ 
of the discretionary power given to the State 
by the impugned Act. proceeded on an exambmion 
whether the circumstances justified the confernig 
of such a power of restricting the liberty of flj® 
movement & not on the basis that the confernDB 
of ungulded discretion is by Itself unconstitutional- 
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(44) Applying th 
am not prepareci to say that the conferring of 

power on the state Qovt. was unreasonable^ 
^lere is a large number of estates & tenures In 
the State & it is impossible for the State to ac- 
quire all of them at one time. Nor was it possi- 
5“® Legislature to lay down any order in 
Which the estates & tenures should be acquired. 
^ attempt was made to regulate this & S. 3 of 
the Bihar Abolition of Zamindarls Act, 1948 con- 
tained a proviso inserted at the instance of the 
President : 

“Provided that where the Provincial Govt, pro- 
poses to issue such notfn, in respect of the estates 
or tenures of a proprietor or tenure-holder whose 
gross annual income in the opinion of the Collec- 
tor exceeds a particular amount, the Provincial 
Govt, shall issue simultaneously such notfn. in res- 
pect of the estates or tenures of all other pro- 
prietors or tenure-holders falling within that in- 
come group.” 

This proviso was included in the Bihar Land Re- 
forms Bill of 1849 when it was first introduced 
into the Assembly on 30-12-1949 but was omitted 
by the Assembly & does not appear in the bill 
passed on 20-4-1950. The reasons for which the 
proviso was omitted do not appear but the omission 
does not affect the validity of the discretion vested 
in the Govt. The restriction imposed by the pro- 
viso was merely a rough attempt to ensure equa- 
lity of treatment by insisting that, when the pro- 
perty of a particular proprietor or tenure-holder 
Is acquired, the property of all other pro- 
prietors or tenure-holders having an equal 
or greater gross annual income must be 
acquired also. The result of such a provision 
might well be extremely inconvenient for adminis- 
trative reasons. If the object of the Act was to 
be attained, namely, to bring the State Govt, into 
direct touch with the occupiers of the land, it 
would be necessary in respect of each estate ac- 
quired to acquire at one lime all the Intermediate 
interests therein. Under the operation of the pro- 
viso, however, such action in one estate would 
necessitate the immediate acquisition of the inter- 
mediate interests of the same standing throughout 
the State of Bihar. In other words, the proviso, 
if retained, would have meant that in order to 
effect the object of the Legislature the State would 
have to acquire al^ Intennediate interests In the 
land at one time throughout the State, thus defeat- 
ing the object of the discretionary power given to 
the Govt. 

(45) It has been suggested that here we have a 
•case not merely of a delegation of absolute dis- 

■‘/Amount of gross asset — ■ 

where the gross asset does not exceed Rs, 2,000 
(ii) where the gross asset exceeds Bs. 2,000 but does 
not,ezoGed Rs. 5,000 

(iU), where the gross asset exceeds Bs. 5,000 but does 
not exceed Bs. 10,000 

- (iv) where the gro’is asset exceeds Rs. 10,000 but does 
/> *•' not exceed B®. 15,000 

(v) where th^ gross asset exceeds Bs. 15,000 

St the cost of works of benefit to the ‘raiyats’ of 
^‘Amount of gross asset ■ — 

’ ' (i) where the gross asset does not exceed Rs. B 000 
(ii) where the gross asset exceeds Bs. 5,000 but does 
not exceed Bs. 10,000 

(iii) where the gross asset exceeds Bs. 10,000 but does 
not exceed Be. 16,000 

|iy) wjiere the gross asset exceeds Bs. 15,000 but does 
not exceed Bs. 20,000 
pr^Hd the gross asset exceeds Bs. 20,000 
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cretlon but also of an exercise of arbitrary & un- 
fair discrimination inasmuch as action under the 
Act has been taken only in respect of the zamin- 
darl properties & tenures held by the three pltfs. 
in the suits before us. I was at first impre.*?sed by 
this argument. For instance in notfn. No. 5068 
L. R. Act T. R, D. 20 dated the 25-9-1950 relating 
to the M^arajadhiraj of Darbhanga we find that 
his proprietai^ interest in a large number of es- 
tates, extending to a fractional share in one in- 
stance as small as 2 gandas 2 kauris, has been 
acquired & yet the interests of his co-sharers have 
been left untouched. But it must be remembered that 
the notfns, in respect of these three persons were 
the very first steps taken by the State Govt, in 
administering the Act. It was necessary that the 
Govt, should begin somewhere &, after taking 
stock of the situation, proceed gradually to ac- 
quire other properties in accordance with adminis- 
trative convenience. The notfn. relating to the 
Darbhanga Raj shows that the immediate effect 
would have been to put the Govt, in the place of 
the Maharajadliiraj in a large number of estates 
in which he was the sole proprietor. It would only 
be after getting into this position that the Govt, 
would be able to ascertain the nature & particu- 
lars of the subordinate tenures therein & to ac- 
quire them. It may be that similar considerations 
influenced the Govt, in their choice of the other 
two persons in respect of whom they have pro- 
ceeded. The Ct. must presume that the action 
of the Govt, was constitutional & if unfair dis- 
crimination is alleged it is for the persons alleg- 
ing it to establish the fact. 

(46) The pltfs. are on a stronger ground when 
they attack the constitutionality of the classifica- 
tion made in Ss. 23 & 24 of the Act, relating to 
the computation of the net income & the compen- 
sation respectively, 

(47) According to S. 22, “gross assets” of a 
proprietor means the aggregate of the rent includ. 
ing cesses which were payable in respect of the 
estate to such proprietor for the previous agricul- 
tural year by the tenure-holders & ‘raiyats’ hold- 
ing immediately under him. The term includes 
certain notional sums In respect of lands left in 
the possession of the nroprietor, ‘gair mazrua 
malik, zamindari’ offices, etc. S. 23 provides for 
the computation of a net income by the deduc- 
tion from the gross assets of certain amounts as 
representing expenditure necessary to be met by 
the proprietor in the ordinary course, for example, 
land revenue, agricultural Income-tax, income-tax 
in respect of non-agricultural income & so on. 
Among other items to be deducted are the cost 
of management at the following rate: 

Rate. 

5 per centum of such gross nsEet ; 
per centum of such asset ; 

10 per centum of such gross asset ; 

12 J per centum of such gross asset ; 

not less than 15 and not more than 20 per centum of 
such .gross asset," 

such estate or tenure at the following rates : 

Rate, 

4 per centum of such gross asset ; 

6 per centum of such gross asset ; 

8 per centum of such gross asset ; 

10 per centum of such -gross asset ; 

12) per centum of suoh grotss asset." 
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(4fl) The small proprietors & tenure-holders may 
be assumed to be managing their properties per- 
sonally or with the heip of the members of their 
larailies, & their wealthier fellows to employ low 
paid or highly paid staff according to their means. 
This will explain the graded rates at which the 
cost of management is to be assessed on estates 
according to their gross assets, though it is debat- 
able whether as the size of the estate increases 


the proportion which the cost of management will 
bear to the gross assets of the estate will continue 
to increase. I fail, however, to see any obvious 
connection between the costs of works of beneiit 
to the Taiyats' & the amount of the gross assets 
of the estate. The teim "works of benefit” is vague 
& I find it difficult to understand what it is in- 
tended to mean.^ In this State it is not usual for 
agricultural tenants to enter into agreements with 
their landlords requiring the latter to provide for 
beneficial works & it is only in districts like Gaya, 
where a complicated system of irrigation is neces- 
sary, that a custom prevails under which the land- 
lords become responsible for maintaining works of 
irrigation. That the landlord discharged this duty 
was ensiued in the old days by making the rent 
payable for the land a produce rent, thus giving 
him a direct interest in keeping up the irrigation 


works. There is now the Bihar & Orissa Private 
Irrigation Works Act, 1922 (Bihar & Orissa Act 
V of 1922), under which the duty can be en- 
forced by proper action. Anything that may be 
done by the landlord for the 'i-aiyats' beyond the 
maintenance of works of irrigation is largely a 
matter of charity & good feeling. The monetary 
value of such work as the landlord may do for 
the benefit of his ‘raiyats* would, therefore, de- 
pend not on the gross assets of his estate but 
on his generosity & on the income available to 
him after meeting iiis ne'cessary expenses. The 
provision made in S. 23 is not a case of enforced 
charity. The deductions proposed to be made are 
not deductions of money intended to be applied 
to works of benefit to the ‘raiyats’; they are de- 
ductions by which the net income of the proprie- 
tor, which is to be the basis of calculating the 
compensation payable to him, is to be reduced. The 
effect of the provision is that the deduction under 
this head from the gross assets will vary from 4 
per cent in the case of small proprietors to 12^ 
per cent in the case of the large proprietors. The 
conclusion is forced on one that these deductions 
are provided for reducing the amount of the com- 
pensation that the State vnll have to pay for the 
property acquired, & that the classification has 
been so made that the reduction will be propor- 
tionally greater in the case of the big proprietors 
than in the case of the small proprietors. 

(49) The inequality between the two classes of 
proprietors will be further swelled by the appln. 
of the rates prescribed in S. 24 to which I now 
proceed. This section deals with the computation 
of the compensation to be paid for the pi*operty ac- 
quired. It prescribes that after the net income 
has been computed u/s 23 the compensation Offi- 
cer shall prepare a compensation roll determining 
the amount of compensation in respect of each 
proprietor or tenure-holder, as the case may be, 
at certain multiples of the net income specified in 
the section. The multiples vary from twenty 
times where the net income does not exceed 500 
rupees; to three times where the net income ex- 
ceeds one lac of rupees. I can see no reasonable 
basis on which this application of different mul- 
tiples to net incomes of differing amounts can be 
justified. The learned Attorney-General has made 
an attempt to support it by reliance on a prin- 
ciple which has been applied to progressive taxa- 
tion vide (Will’s Constitutional Law, p. 597), a prin- 


ciple that is commonly applied in India in the* 
sphere of income-tax. He points out tiaat unlike 
the American Constitution, the Const. Ind. pro- 
vides for "compensation", not for "just compen- 
sation". It is not possible, , he urges, for the 
States to pay full compensation & the Constitu- 
ent Assembly deliberately avoided the use of the 
word "just”. He urges that, this being so, the 
Legislature was justified in distributing the loss 
between the expropriated proprietors & tenure- 
holders according to the rule obtaining for progres- 
sive taxation, namely that a person better able 
to pay should pay in a larger proportion than a 
person with smaller means. 

(50) I cannot agree that the omission of the 
word "just” has the effect contended for. The 
word "compensation” in respect of compulsory ac- 
quisition of property had a well accepted legal 
significance at the time when the Constituent As- 
sembly framed the Const. Ind. In ‘Lucas & Ches- 
terfield Gas & Water In re’, (1909) 1 KB 16: (77 
LJKB 1009), Fletcher Moulton, L. J. defined it as 
the equivalent of the lands acquii'ed l.e. “that 
which they were worth to him (the expropriated 
owner) in money”. This definition is accepted by 
the P. C. (‘Cedar Rapids Manufacturing Co. v. 
Lacoste’, (1914) AC 569: (AIR (1) 1914 PC 199), 
though it does not agree with Fletcher Moulton, 
L. J. as to the principles on which the monetary 
value is to be computed ‘Narayana Gajapatiraju 
V. Revenue Divisional Officer*, AIR (26) 1939 PC 
98: (I L R (1939) Mad 532). According to the 
Judicial Committee in ‘Fraser v. City of Praser- 
ville*, (1917) AC 187: (86 LJPC 91), the com- 
pensation payable is to be based on 
"the value to the seller of the property in its 
actual condition at the time of expropriation vritti 
all its existing advantages & with all“lts possibili- 
'ties but excluding any advantages due to the 
carrying out of the scheme for which the property 
is compulsorily acquired.'* 

The principles according to which the compensa- 
tion was to be assessed in India were set out in 
the Land Acquisition Act, 1894 (Act I of 1894^), 
& it has always been well understood that the 
compensation represents the money value of the 
property acquir^. In fact, it is usual to ^ve 
the owner something more than the value of the . 
property by way of a solatium for the compulsory 
nature of the acquisition. When the Constituem 
Assembly used the word “compensation’*, it must 
be taken to have used it in the accepted s^^e 
as representing the money value of the property. 
The giving of compensation for property compul- 
sorily acquired was considered to be of^ sufficient 
importance to be guaranteed by a provision in the 
Part of the Constitution dealing with Pundam^taa 
Rights. It does not appear likely that the Con- 
stituent Assembly would by that very provision en^ 
power the legislature to give as compensation suen ^ 
amount as it thinks proper without any reference 
to the real value of the property acquired. 

(51) We have been invited by the learned Advo- 
cate-General of Bihar to hold that the power given 
to the Le^lature to legislate with regard to wC 
principles on which compensation for the property 
acquired is to be determined makes the ma^r o_ : 
compensation non-justiciable. 'Hie very ^t thM 
this matter has been included in Part IH of t^ 
Constitution & that it has been' thought 
to provide protection to such legislation under | 
CIS. (4) & (6), Art. 31 shows that the 
was intended to be justiciable. What 
quires is provision for compensation & the 
are entitled to enquire, subject to Cl. (4), wnfr 
ther the payment for which the tapugned leg^ 
latlon provides is ‘‘compensation’* within the me^^, . 
ing of this clause. I cannot accept the conteir 
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of the omission of the word 
just the state Leglslatui'e Is cut Hied to provide 
JOT payment to the expropriated proprietors & 
tenure-hoidera of "compensation” less in value than 

®^hivalent of the expropriated pro- 
pertlfiSj & therefore to distribute the loss between 
the ^piopriated proprietors & tenure-holders in 
Mcordance with their respective abilities to bear 
me loss. It seems to me that the insertion of 
the word "just” in Cl. (2), Art. 31 would not 
nave any dllfereuce. In support of my conclu- 
sion I cite the words of Brewer, J. in 'Monongahela 
Navigation Co, v. United States', (1893) 37 Law Ed 
463 at p. 468 : (148 U S 312) : 

"The noun 'compensation', standing by itself. 
Carnes the idea of an equivalent. Thus we speak 
of damages by way of compensation, or compensa- 
tory damages, as distinguished from punitive or 
exemplai'y damages, the former being the equiva- 
lent for the injury done. & the latter imposed by 
way of punishment. So that if the adjective 'just' 
had been omitted, & the provision was simply that 
property should not be taken without compensa- 
tion, the natural import of the language would be 
that the compensation should be the equivalent 
of the property. And this is made emphatic by 
the adjective ‘just’." 

To the same effect is this passage from Nichols on 
Eminent Domain, Volume III, at p. 29 : 

“Many of the State constitutions lequire that 
the compensation shall be ‘just' ‘reasonable' or 
‘adequate’, but these words are mere epithets 
rather than qualfications & add nothing to the 
meaning. The phrase ‘just compensation' means 
the value of the land taken & the damage, if 
any, to land not taken. More than this it does 
not imply. The adjective ‘just’ only emphasizes 
what would be true if omitted, — namely, that the 
compensation should be the equivalent of the pro- 
perty. It has been said in this regard that it is 
difficult to ^agine an ‘unjust compensation’. The 
word ‘just’ is used evidently to intensify the mean- 
ing of the word ‘compensation’, to convey the idea 
that the equivalent to be rendered for property 
taken shall be real, substantial, full, & ample, & 
that ‘no legislature can diminish by one jot the 
rotund expression of the constitution’. Substan- 
tially the same meaning is attributed to the term 
‘due compensation’ and ‘adequate compensation*,” 
(52) Our attention has been drawn to the follow- 
observation about the corresponding expres- 
sion “just terms” In the Constitution of the Aus- 
tralian Commonwealth: 

“It is submitted that the view that a Common- 
wealth Act authorising acquisition of property & 
fixing a nominal sum for compensation would be 
a vaUd enactment, is correct No measure of jus- 
tice is laid down in the Constitution & it is not 
conceivable that the Ot. would question the judg- 
ment of Parliament on this matter. But if the 
Commdnwe^th passed an Act seizing property 
without fixing or referring to compensation or 
terms at all, this would undoubtedly be ‘ultra vires', 
™ such an Act could not be described as a law 
with respect to ‘the acquisition of property on just 
J®**™!’ all; it would require no investigation by 
tne Ct. into questions of policy to see that such 
an en^tment was not within the Commonwealth 
legislative power." (Wynes’s Legislative & Execu- 
Uve Powers in Australia, p. 248). 

^Is IS merely a submission of the learned author 
« is not supported by any authority. On the con- 
the majority of the Judges In 'The Minister 
^ Stote for the Army v, Ds^iel’, (68 Common- 
W^th L R 261), consd. & answered in the nega- 
question whether the compensation pro- 
by Reg. 60 H of the National Security 
..erfil) Regulations was "iust terms” within the 
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meaning of the Constitution of that Common wen JUi. 

(53) Willis In his book of Constitutional Law cf 
the United States notes that in the splierc of emi- 
nent domain the problem of classification is not 
so Impot tuiit as In the spheres of police power d* 
taxation & that as between the latter two sphere.; 
a wider discretion is allowed by the S. C. untJur 
taxation thaii is given under police power. Tiie 
extent of the discretion permitted is indicated tav 
the following passage occurring at pp, 802, 803 of 
this book: 

Taxation is leasonable when it is for a pubiic 
puipose. Nothing else is required to make It rea- 
sonable. Poi* taxation to be due process of law as 
a mattci of substance, it docs not have to be levied 
on the theory of protection, or benefits, or ability 
to pay, or public need, or physical power but 
only for a public purpose. Ability to pay, or .^pc- 
cril benefits, may be sufficient basis for classifi- 
cation, but neither is required for due process of 
law. It is not essential to the validity of taxation 
that taxes be levied according to rules of abstract 
justice. Neither strict justice nor absolute equality 
is attainable. It is impossible to prevent the es- 
cape of some property from taxation while other 
property is being taxed twice. Owners may oe 
taxed on property which nas ceased to exist or 
which they have ceased to own This cannot be 
pi evented. All that the Constitution requires i-S 
that taxes shall be for a public purpose." 
Nevertheless, in the very passage relied on by tile 
learned Attorney-General, Willis mentions the exis- 
tence of a doubt as to whether a progressive pro- 
perty tax would be constitutional or not. It will, 
therefore, be relevant to consider some cases of 
this nature. In ‘Cumberland Coal Co. v. Board of 
Revision', (76 US Law Ed 146), it w’as held that 
the deliberate-& systematic assessment for taxation 
of all the coal lands in a township at the same 
sum per acre, notwithstanding differences in actual 
& market-value due to distances from ti*anspor- 
tation facilities & other factors was a contraven- 
tion of the right of equal treatment under Amend- 
ment xiv inasmuch as some owmers were osses<?prJ 
on the full value of their properties & others at a 
smaller value. In ‘Stewart Dry Goods Co. v. Lewis' 

(79 U S Law Ed 1054), a gross sales tax which classi- 
fied vendors for the imposition of a varying rate of 
taxation solely by reference to the volume of their 
transactions was held to violate the equality clause 
In ‘Cotting v. Godard’, (1901) 46 Law Ed 92: (183 
U S 79), the impugned Ordinance fixed the 
charges which could be mane by stock-yard ope- 
rators whose volumes of business exceeded certain 
limits. It was held that this was a contravention 
of the equality clause as the relation of the ope- 
rator’s charges was not to be measured by the fg- 
gi*egate of his profits but by the value to the per- 
son charged of the service rendered. The princi- 
ple undei lying these cases is the principle empha- 
sized by the S. C. in ‘the case of Charaniit Lai’ 

( AIR (38) 1951 S C 41), namely that classifica- 
tion IS peimissible but it must be on a principle 
which bfvars some relation to the object sought' 
to be attained. The object of the legislation here 
impugned is the giving of compensation, that Is 
something which will represent the value in money 
of the property that Is being acquired. It cannot 
be said to be a reasonable classification which 
assesses that value at twenty times the net income 
in the case of the poor man & three times in 
the case of the rich man. ‘The difference bet- 
ween taxation & eminent domain is thus defined 
by Weaver at pp. 543-644 of his Constitutional Law 
& Its Administration : 

“Under Taxation the individual is required to 
make an enforced contribution of money or pro- 
perty as his share of the burden for the support 
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of the Govt. Property taken under eminent do- 
main is so much beyond the owner’s share of 
the burden of govt., & for this reason he is en- 
titled to compensation.” 

This explains why the principle of progressive taxa- 
tion does not apply to compensation for land ac- 
quired. In my opinion, therefore, the objection 
that this provision contravenes the equality clause 
must be allowed. 

(54) It has been suggested that the assent of 
the President under Cl. (4) of Art. 31 precludes the 
Ct. from going into the question of compensation 
&, therefore, from considering Whether the pro- 
vision regarding compensation contravenes Art. 14. 
I do not think the assent has this effect. The 
protection afforded by this clause is strictly con- 
fined to the ground that the impugned legisla- 
tion “contravenes the provisions of CL (2)." The 
only “provision” of CL (2) is that the impugned 
law must provide for compensation for the pro- 
perty taken possession of or acquired & either fix 
the amount of compensation or specify the prin- 
ciples on which & the manner in which the com- 
pensation is to be determined & given. It is not 
for the absence of any of these essentials that 
the impugned Act is here being questioned. 

(55) Another line of approach on the point of 
Inequality is suggested by the following observa- 
tion of Brewar, J. in 'Reagan v. Farmer Loan & 
Tnist Co.’, (1894) 38 Law Ed 1014 at p. 1024: (154 
US 362), John H. : 

“The equal protection of the laws which, by the 
14th Amendment, no state can deny to the indi- 
vidual forbids legislation, in whatever form it 
may be enacted, by which the property of one 
individual is without compensation wi’ested from 
him for the benefit of another, or of the public. 
This, as has been often obs'erved, is a Govt, of 
law, & not a govt, of men, & it must never be 
forgotten that under such Govt,, with its consti- 
tutional limitations & guarantees, the forms of 
law & the machinery of Govt., with all their 
breach & power, must in their actual workings stop 
on the hither side of the unnecessary & uncom- 
pensated taking or destruction of any private pro- 
perty, legally acquired Sj legally held.” 

On this line of reasoning, it may be contended 
that, if the Ct. on an examination of the terms 
of the impugned statute considers that the pay- 
ment provided for by that statute is not compensa- 
ftion, the statute is void on the ground of dis- 
crimination. I shall not follow up this line, as 
it was not taken in the argumehts before us. Also, 
I am doubtful whether, in view of the Presi- 
dent’s assent under CL (4), Art. 31, this Ct., can 
enquire whether the payment provided for is com- 
pensation. 

(561 For the reasons I have given above, I hold 
that there is a contravention of the Fundamental 
Right under Art. 14* 

(57) The question then arises what is the effect 
of the conclusion I have come to. Does It invali- 
date only the particular provision in which the 
contravention occurs? Or, does it invalidate the 
Act as a whole? In my opinion, It has the latter 
effect. The contravention which I have found 
relates to the determination & payment of com- 
pensation. T^e entire scheme of the Act is that 
the property of the landlords & tenure-holders Is 
to be acquired & In exchange therefor they are 
to get compensation either in cash or in bonds 
payable in forty equal instalments. On my find- 
ing, the provisions relating to the determination 
of the amount of compensation are void. There- 
fore, an essential element of the Act disappears & 
the remainder cannot survive. I do not think that 
the assent of the President under Art. 31 (4) 
helps to save the Act, for I cannot take the view 


that the assent covers a case In which the provi- 
sions relating to compensation are foxmd to be 
void. I have two reasons for this view. Firstly, 
I rely on the importance which the Constituent 
Assembly evidently attached to the giving of com- 
pensation in payment for property acquired. The 
eixstence of such a provision & of a public pur- 
pose were regarded by the Constituent Assembly 
as essential for a compulsory acquisition by law. 
It is not conceivable that the Constituent Assemb^ 
could have intended by Cls. (4) & (6), Art. 31 
to protect a total absence of provision for com- 
pensation. This is corroborated by the fact that 
in the bills & in the Act which these two clauses ' 
were designed to protect there was provision for 
compensation. All that 01s. (4) & (6) do is to 
empower the President to decide whether the sum 
so provided is compensation or not & to this ex- 
tent these two clauses make his decision non-jus- 
ticiable. This is why I have refrained, except so 
far as was necessary for determining the point 
of inequality, from considering whether the sum 
to be determined according to the principles pro- 
vided in the Act is compensation, as that tenn Is 
understood in law. My second reason is allied 
to my first reason. The Constituent Assembly, 
as I have said, attached great importance to the 
provision for compensation but instead of making 
it Justiciable, entrusted to the President the power 
to decide finally whether it is compensation. Die 
President, by giving nis assent under CL (4) or 
the certificate under Cl. (6), gives his approval 
to that provision. If, however, it is found that, 
for some reason unconnected with Cl. (2), Art. 31, 
the provision is void, an essential part of the Act 
h£is gone & the statute is no longer ”the law” as- 
sented to or certified by the President. 

(58) Point No. 8: Sub-s, (2), S. 32 provides: 

“The amount of compensation so payable In 
terms of a Compensation Assessment-roll as finally 
published shall be paid in cash or in bonds or 
partly in cash & partly in bonds. The bonds shall 
be either negotiable or non-negotiable & non-trai^ 
ferable & be payable in forty equal Instalments W 
the person named therein & shall carry hit©^ 
at two & a half per centum per annum with 
effect from the date of issue.” 

The corresponding provision in the nile-maWng 
section is S. 43 (2) : 

“In particular & without prejudice to the gene- 
rality of the foregoing power ,such rules may pro- 
vide for all or any of the following matters, 
namely : 

* « « * * 

(p) the proportion In which compensation 
be payable in cash & in bonds & the manner oi 
payment of such compensation under Sub-ss. (2) 


(3) Si 32*” 

fc is contended that this provision amounts 
elegation of legislative power to the State Gojj 
n objection on this ground was dealt with w 
tie S. C. in ‘State of Bombay v. Narottamdas, 
.IR (38) 1951 SO 69: (1951 SCJ 103). 
lOrdships were considering the Bombay City 
ict, 1948, which empower^ the Bomaby City ciw 
It. to entertain suits & proceedings of a ww 
p to Rs. 10,000. The point at Issue was the ^ 
ity of S. 4 of the Act, which empowered the pto- 
incial Govt, to invest the City Civil Ct. Wmo 
arisdiction to receive, try & dispose of all ^ 
r other proceedings of a civil nature arising 
heater Bombay & of such value not excee^ 
Is. 25,000 as might be specified in the notin. »» 
herjea J. observed: 

‘T have no hesitation in holding that the LWj: 
iture in empowering the Provincial Govt, to m 
fie City Ot, by notfn., with Jurisdiction 
aiiiB Tme PTHBAdlnir Ra. 35.000 as infi& 1)6 
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delegated its legislative au- 
thority to the Provincial Govt. The provision re- 
lates only to the enforcement of the policy which 
the legislature itself has laid down. The law was 
ull fit complete when it left the legislative Cham- 
>her permittmg the Provincial Govt, to increase 
•the pecuniary jurisdiction of the City Ct. up to a 
cert^ amount which was specified in the statute 
Jtself, What the Provincial Govt, is to do is not 
to make any law; it has to execute the will of the 
-Legislature by determining the time at which & 
.tri6 extent to which within the limiLs fixed by the 
legislature, the jurisdiction of the Ct. should be 
extended. This is a species of conditional legis- 
lation which comes dhectly within the principle 
enunciated by the Judicial Committee in ‘The Em- 
press V. Burrah', 5 lA 178; (4 Cal 172 PC) where 
fche taking effect of a particular provision of law 
is made to depend upon determination of certain 
^acts & conditions by an outside authority." 
Maliajan, J. with whom Fazl Ali, J. substantially 
agreed pointed out that the Bombay Legislature 
enust have applied its mind to the question of 
extending the City Civil Ct‘s pecuniary jurisdic- 
tion up to Rs. 25,000 when it fixed that limit, by 
limiting the jurisdiction initially to Rs. 10,000 & 
empowering the Provincial Govt, to increase that 
jurisdiction, it merely gave the Provincial Govt, 
power to deteninine the circumstances under which 
the enhanced powers should be given to the City 
Civil Ct. : 

"The vital matters of policy having been deter- 
mined, the actual execution of that policy was left 
to the Provincial Govt." 

Similarly, Das, J. with whom Patanjall Sastri, J, 
agreed, observed that in enacting S. 4, the Legis- 
lature itself decided that it is fit & proper to 
extend the pecuniary jurisdiction of the new Ct., 
not necessarily & at all events or all at once but 
if & when the Provincial Govt, should think it 
desirable to do so; it was v?rong to say that the 
legislature had not applied its mind or laid down 
any policy fi; the very fact that the extension of 
pecuniary jurisdiction should not exceed Rs. 25,000 
indicated a decision that the jurisdiction of the 
Ct. should be limited to this extent. 

(59) The test applied was : Was the legislation 
full fic complete when it left the legislative Cham- 
I ber? Did the Legislature apply its mind to the 
; subject-matter of the legislation & lay down a 
: policy, merely leaving duties of an executive cha- 
racter to the State Govt? The legislative powers 
vested in the State Legislature were to make pro- 
visions relating 'inter alia’ to "the form & manner” 
in which compensation is to be given. The im- 
pugned sub-section relates to "the form & manner” 
in which compensation is to be given. The Act 
provides that compensation may be given in cash 
or by deferred payment or partly in cash & partly 
by deferred payment. These are not the only 
forms in which compensation can be given. Thus 
under Sub-s. (3), S. 31 of the Land Acquisition 
Act, 1894 (Act 1 of 1894) other property may be 
given in exchange, or there may be a remission 
of Govt, dues on other lands. In deciding on the 
particular forms between which the State Govt, 
may choose the legislature has applied its mind 
to the question & has prescribed the limits within 
which the State Govt, may exercise the discretion 
■vested in it. So also as regards the manner in 
which compensation shall be given the Act con- 
tains elaborate directions regarding payment. The 
term payment & its derivatives have been used 
tridely fi; seem to cover the delivery of cash as 
veil as the making over of the bonds, if any. It 
Is further provided that, if there are bonds they 
be redeemed in 40 equal instalments, but it is 
Hlffc to the State Govt, to determine the intervals 
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between the instalmnts. That Is to say, the legla- 
lature has determined that the bonds must be^ 
deemablc. & that the instalments should be of 
a particular size. It has left it to the legislature 
csJc) to decide when those instalments wUl bo 
Further, the legisJature has provided 
the bonds shall "caiTy” interest at 2i per cent *0er 
annum’ leaving it to the legislature (sic) to decldo 
when & at what intervals the interest will be paid. 

inally, it has provided that if bonds are Issued 
they may be negotiable or non-negotiable, as the 
State Govt, may decide. The matters left to tha 
discretion of the State are matters dependent OD 
the condition of the State finances & on politi- 
cal & economic considerations of which the State 
Govt, may be taken to be a proper Judge. *11141 
discretion given is very wide & at first I waa 
dined to doubt its constitutionality but, on a ca^l 
lul examination, i think that it satisfies the test 

<38) 1951 S O 69: 
1951 S C J 103). In these circumstances, it is not 
necessary to consider the wider question as to the 
powei of the legisature to authorise the executiva 
to perform "a function which, if not subordinate, 
would be essentially legislative” ‘Victoria Steve- 
doring & General Contracting Co. Proprietary Ltd. 

& Meakes v. Dignam', (46 CLR 73 aij p. 100)’ 

(60) Point No. 9: The argument is that th« 
Bihar Legislature committed a fraud on the Con- 
KLiiution by pretending to coniply with Cl* (2)* 
Art. 31 St to provide for compensation, although 
in fact the sums determined by those princlplei 
as payable to the expropriated proprietors ft 
tenure-holders are not compensation. This polnti 
necessarily involves an investigation of the qaen-. 
tion whether the sums determined by the principles 
laid down in the Act are compensation or not, an’ 
investigation which i have held that the CJt la!' 
precluded from making by reason of the 
under Cl, (4). Art. 31 of the Constitution? 
Apart from this consideration, l think tlUH« 
is no substance in the contention. There is no 
fraud on the Constitution because the Bihar Le- 
gislature had done exactly what the Constituent 
Assembly intended. The Constituent Assembly waa 
anxious that legislation of the class to which 
impugned Act belongs should be protected from 
challenge in the Cts. so far as provision for ctmi- 
pensation is concerned. Therefore, it entrusted the 
President with the responsibility for determining 
whether this essential of legislation for the acqui- 
sition of property was complied with. The bill 
passed by the Bihar Legislature was duly submlttsd 
to the President for his scrutiny & we may 
it that when the President gave his assent, bo 
was satisfied that there was provision for compen- 
sation. That the sum determinable under fehA 
provisions of the Act might not be compens&tloix 
as understood by the Ct. is irrelevant. 

(61) Point No. 10: The enforceability of 
Act has been attacked on the ground that Sub^i. 

(2). S. 32 does not fix the intervals at which ttu 
forty equal instalments become payable. The 
omission to fix the intervals is really relevant under 
point No. 8. Either this is conditional leglslatlOB 
&i the State Govt, may lawfully determine irtiat 
the period is to be or it is a delegation of legln- 
lative power. In view of the conclusion which X 
have arrived at there this point Is of no ImDor- 
tance. 

(62) I am now in a position to record my find- 
ings on the issues framed. 

Issue No. 1 : Is the Bihar Land Reforms Adfc of 
1950 (Bihar Act XXX (30) of 1950) ‘ultra vires' 
the legislative powers of the State of Bihar? 

Answer : The Act is covered by Entries 36 of 
n ft 42 of List m in Sch. 7 to the Cozu^ 
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tioiL It is, therpforp, not ’ultra \iiGS of ths 
Legislative powers oi the State Legislature. 

Issue No. 2; Is the said Act unconstitutional, un- 
reasonable, inoperative &: void foi the leasons 
^tioned in para. 5 oi the plaint or any of 


them? 

Answer I ThG Act is void on liic gioiincl th^t it 
contravenes the provisions of Art. 14 of the Con- 


stitution. 

Issue No. 3: Have the properties of Ine plti. vest- 
ed in the State of Bihar under the said Act? 
If so, have they so vested under the authority 

of law? 

Answer: It foUows from the finding on issue 
No, 2 that the properties of the pit Is. have not 
vested in the State of Bihar. 

Issue No. 4 : Can any question regarding com- 
pensation or principles lor the determination & 
giving of compensation be raised in this suit in 
view of the assent of the President under Cl. 
(4), Art. 31 of the Constitution? 

An^er: The assent protects the Act from chal- 
I lenge on the ground that it contravenes t)ie prov- 
sion of Cl. (2), Art. 31. There can be no challenge 
regarding the adequacy of the compensation 
or the correctness of the principles prescribed 
by the Act for determining the compensation 
or of the manner in which the Statute directs 
that the compensation is to be given. The 
assent does not protect the Act ^ if there is 
no provision for compensation, it does not pro- 
tect the Act from attack on a ground not aris- 
ing under Cl. (2), Art. 31. 

Issue No. 5 : Is the pltf . entitled to any of the re- 
liefs prayed for? 

Answer: The pltfs. are entitled to have their 
suits decreed as proposed by Shearer, J. 

(®) DAS J: The Act which is impugned in all 
these cases is the Bihar Land Reforms Act, 1950 (Hi- 
bar Act (30) of 1950). For brevity & conveni- 

ence» I shall hereinafter refer to it as the .im- 
pugned Act. I venture to think that a brief history 
of the impugned legislation will not be out of place 
here. 

{G4) History of the legislation : An Act called 
the Bihar Abolition of Zamindaris Act, 1948 (Bihar 
Act XVni (18) Of 1949) was passed by the Bihar 
legislature, & received the assent of the Governor- 
General on 6-7-1949. This assent was first publish- 
ed in the Bihar Gazette Extraordinai-y. of 22-7- 

1949. That Act, which was the predecessor of the 
Impugned Act, contained provisions similar to the 
inoyisions of the impugned Act; but as the formsi 
Act was repealed by the latter, I confine myself to 

(She impugned legislation only. 

(65) On 9-12-1949, the Bihar Land Reforms Bill 
was published under R. 83 of the Bihar Legislative 
Assembly Rules. On 30-12-1949, the Bill was intro- 
duced & refd. to a select Committee. On the 
81-1-1950, the report of the Select Committee on 
the Bfiiar Land Reforms Bill, 1949, was submitted, 
& the same was published on 1-2-1950. On 20-4- 

1950, the Bill was passed by the Assembly. On 
4r5-13S0, the Bill was passed with certain amend- 
ments by the Council. On 9-5-1950 the Bill was 
finally passed by both Houses of the Bihar Legis- 
latnre On 11-9-1950, it received the assent of the 
PresidKit of India. On 3-10-1950, a Bill called the 
wihay lAurt Reforms (Amendment) Bill, 1950, pur- 
porting to amend the long title of, the preamble 
to; & certain provisions of the impugned Act was 
introduced; this amending Bill was not, however, 
proceeded with, did not pass through all the stages 
of legislation, & remained a still-bom child. On 
2&a-l950, the impugned Act with the assent of the 
Pra^dent of Tndift ' was first published. On that 
tete^ certain other notfns. were also published; 
Pnt there was a hotfn, under Sub-s. (3); S. 1 of 


the Act stating that the Act shall come into force 
on 25-9-1950; & then there were other notfns. 
under Suta-s, (1), S. 3 of the uhpugned Act stat- 
ing that the estates & tenures, described in cer- 
tain schedules to the notfns,, belonging to some 
of the leading landlords of the State including: 
the Maharajadhiraj Sir Kameshwar Singh Baha- 
dur of Darbhanga, have with effect from 25-9-1950, 
passed to & become vested in the State of Bihar 
under the provisions of the impugned Act. 

(66) A summary of the impugned Act: It is 
now necessary to give a summary of the provi- 
sions of the impugned Act. The Act is divided into 
eight chapters, & contains forty-three sections. The 
long title & the preamble are practically the same,. 
& the latter reads : 

“Whereas it is expedient to provide for ther 
transference to the State of the interests of pro- 
prietors & tenure-holders in land & of the mtgees. 
& lessees of such interests including interests ia 
trees, forests, fisheries, jalkars, ferries, hats, bazars,, 
mines & minerals, & to provide for the constitution 
of a Land Commission for the State of Bihar with 
powers to advice the State Govt, on the agrarian 
policy to be pursued by the State Govt, consequent- 
upon such transfei’ence & for other matters con- 
nected therewith etc.” 


The recital in the preamble has an important bear- 
ing on the question, to be discussed later, of the 
aims, objects or' purposes of the Act: the two im- 
portant objects for which the Act provides, ^ 
stated in the preamble, are: (1) transference to 
the State of the interests of proprietors & tenur^ 
holders in land & of the mtgees. & lessees of such 
interests; & (2) the constitution of a Land Com- 
mission with powers to advise the State Govt, on 
’the agrarian policy to be pursued by the State- 
Chapter I deals with certain preliminary matters- 
U/s. 1 (3), the Act comes into force on such 
date as the State Govt, may by notfn. appoint, b- 
2 is the definition or interpretation section. Ac- 
cording to Cl. (h) of that section, "date Oi 
ing” means the date of publication in tJis omci^ 
Gazette of the notfn. under Sub-s. (1), 
respect of the estate or tenure. Cl. (i) & 
define ‘state’ & ‘tenure’, & the important point 
note about them is that they include a share in 
or of an estate or tenure, so that trans- 
ference of a share in an estate or tenure, is p 
missible. The expressions Tease’ (in relation w 
mines & minerals) & ‘mine’ have an artiflciw 
meaning, the former including a sub-lease, pr^ 
pecting lease & even an agreement to ^ease & • 

latter meaning an excavation where any pP^ret 
for the purpose of searching for or obtaining name- 
rals has been or is being earned on. It is nou 
necessary to refer here to the other clauses of me 


efinition section. 

(67) Chap, n is headed "Vesting of an 
r Tenure in the State & its consequence . « 

omprises Ss. 3 to 12, S. 3 is “^Portant. Under 
iub-s. (1) of that section, the State “S' 

rom time to time, by notfn., declare - 

states or tenures of a proprietor or teniurejoie^^ 
pecified in the notfn., have passed to & 
ested in the State. Two pointe need to 
lere one is that the sub-section gives pe btav^ 
}ovt. an unfettered discretion or power to decia^ 
hat the estates or tenures of a 
enure-holder have passed & become ves^ m m® 
;tate. so that it may pick & cho^^ toe 
3 that the declaration is in i^espect of toe este^ 
r tenures of a proprietor or tenur^holdw in 
rords, if the proprietor or 

, share in the estate or tenure, it is that sna*^ 

rhich vests in toe State. If the 
in miTkW Afitates or 
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toe deja^atiCM. « » orthat^^opriaoT » 

^ learned Advocate General of 
Binai put it, the scheme in Sub-s. (i) s 3 is rhii 
a notfn. is to be made Ui respect oi Ure 
01 tenuies of a proprietor or tenure-holder' ttiie 

ershin K tmnsierence to State-own- 

tpntii^ u estate by estate or tenure by 
tenme, but rather proprietor bv proprietor or 
lenure-holder by tenure-holder, s. 4 states the 
consequences of vesting in brief, these are; (aj 

interest of the proprietor or tenure- 
nolder, free from incumbrance .including sub-soil 
lights, etc., passes to the state; tb) all arrears of 
rent, royalty, etc., vest in the State; tc) the lia- 

arrears of revenue & cesses does 
^ot, howevei , cease, & these can be recovered 
from the compensation money payable, (di all 
suits & proceedings to recover money,’ the pav- 
ment of which is secured by a mtge. or charge 
on the estate or tenure are barred; le) the estate 
01 tenuie is not liable to attachment or sale' (f j 
the Collector has the right to take charge & pos- 
session & (gj the Collector has the power to make 
certain enquiries. & set aside the settlement or 
lease of any land comprised in the estate or tenure 
made or created any time after 1-1-1946. Ss. 5 
6 & 7 relate to (1) homesteads, (2) lands in the 
khas possession of the proprietor or tenure-holder 
for agricultural or horticultural purposes, & ( 3 ) 
buili^ngs or structures together with lands on 
which they stand in the possession of the pro- 
prietors & tenure-holders & used as golas, facto- 
ries or mills, etc. These properties the proprietor 
or tenure-holder is entitled to retain, homesteads 
free of rent, but the other properties subject to 
me payment of rent as may be determined by the 
Collector in the prescribed manner. S, 8 provides 
an appeal against the order of the Collector. Ss. 

9, 10, 11 & 12 deal with mines & minerals. The 
mines which are being directly worked by the pro- 
prietor or tenure-holder shall be deemed to have 
been leased by the State Govt, to the proprietor 
or tenure-holder; the terms & conditions being 
settled by agreement between the parties & in the 
absence of any such agreement, by a Mines Tri- 
bunal appointed u/s. 12. S. 10 deals with subsist- 
ing leases of mines & minerals comprised in the 
estate or tenure or any part thereof. These again 
will be deemed to have been leased by the State 
Govt, to the holder of the subsisting lease, the 
Jterms & conditions being the same as the terms 
& conditions of the subsisting lease, subject, how- 
ever, to an important condition. The condition 
is that the State Govt, may terminate the lease 
if in its opinion the holder of the lease had not 
done any prospecting or development work, appa- 
rently without payment of any compensation to 
the lessee. The holder of any subsisting lease of 
mines & minerals is precluded from claiming da- 
mages from the outgoing proprietor or tenure- 
holder. Section 11 vests in the State all build- 
mgs & lands not included in the lease but which 
are in the use & occupation of the lessee for pur- 
poses connected with the working or extraction 
of the mines & minerals comprised in the lease. 

Chapter HI contains only one section, s. 

« ^ says that all estates & tenures vested 

in the State shall be managed according to the 
rules for the management of Govt, estates. In a 
proviso to the section, there is a reference to a 
Gram Panchayat, & the State Govt, may, on such 
terms & conditions as it may fix, entrust the 
hianagement of estates & tenures to the Execu- 
we Committee of a Gram Pancbayat Chap. IV 
contains Ss. 14 to 18 deals with secured, cre- 
the determination of their claims by a 
Officer, appeal against the decision of the 


oflicer, & the constitution or 
licaung such appeals. 


Patna II5 

a Board lor 


“ important, & deals with the as- 

pears to be based primarilv on 
tailing in two main categories namelv^ni 

minerals, s .elites '.o """os 

in other L, -rtf fL "l “^‘'oated jointly: 

T 1,^ wolds, the Act again nrocppri.- 
I have fl.irpnritf , pjoceeau, 


u^tror^&,.« 



or tenure-holder by ' ten uVe^roider 

or lenr?;X“T„‘?lsn?o‘t ^ 

whatTa meanrbT“gross 

b 

Collector for®ce‘rtatn k/nd?"j' the 

rtom fisheries, trees, j£rs fSSes, ‘Ks 

& sairati interests, gross income from forest^; ppi 

^ ^ S' t ^ I , a fi'om anv 

uici jme.esL me deductions to be madp n /c oq 

fnrnmp Payable a.s agricultural 

ncome tax, any sum payable as income tax under 
the Indian Income Tax Act, chaukidarl ?ax cS 
of management at certain rates to be Sentiv 
mentioned, & lastly cost of "works of benefit to the 

■NTnn^^fi rates laid down in the section 

jtr ic’ management varies according to’ 

<3®Pondant on, the gross assets. There is a 

ttfe^lS^er'i'with^T'^r®* beginning at 

does not exceed Rs. 2,0iw7- & 'endine\f th? 

r ^.p^sifex's 

Slab 

benefit to the laiyats. The lowest slab consists of 
an estate or tenure where the gross 

not exceed Rs. 5,000. The highest slab is that of 

Ks, 20,000. The rates vary according to the slabs 
In the highest slab, the deduction for the cost of 
management is not less than 15 per cent T not 
mote than 20 per cent of the gross asset; & for 
the cost of works of benefit of the raivats rtp 
duction is f2J per cent of the gro "ISet Th?n 

tern, when the net income computed in 
manner laid down in S. 23 has been determined 
the rate of compensation payable is a multiple of 
the net income. There are eleven slabs- h the 
lowest rung of the ladder is the casT where the 
net income does not exceed Rs. 500, & in the hiS- 
est rung is the case where the net income fx- 

highest compensation pay- 

1 ? three^TfmS & the lowest 

inrnp i ^^come; the lower the In- 

come, the higher is the compensation. With re- 

ai^so vest m the State, there is a provision that 
50 per c^t shall be paid & added to the compen- 
sation. From the compensation money are to be 
deducted any arrears of land revenue the amounts 
to be paid m satisfaction of the claims of cre- 
ditors, etc. With regard to mines & minerals a 
computation Is to be made of the gross income & 
net income from royalties, & the fross Kto & 
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net inconie Ironi mines worked directly by the 
proprietor or tenure-holder; thereafter, the amount 
of compensation payable shall be determined by 
agreement, il possible, but if no agreement is pos- 
sible, then by a Tribunal. It is worthy of note 
that there is no provision for payment of compen- 
sation in respect of the following: (a) un-opened 
& un-developed mines & minerals from which 
there is no present income; lb) trees in the shape 
lof standing timber which do not yield any pre- 
sent income, but which may be of great value when 
felled; & ic) half the arrears of rent which vest 
in are recoverable by the State. 

(70) Chapter VI deals with payment of com- 
pensation. S. 32 (2) lays down that the amount 
of compensation shall be paid in cash or in bonds 
or partly in cash & partly in bonds : the bonds 
shall be either negotiable or non-negotiable & non- 
irunsferable & be payable in forty equal instal- 
ments, & shall carry interest at per cent per 
annum with effect from the date of issue. The 
section does not state at what inteiwals of time, 
the forty equal instalmens shall be payable, nor 
does it lay down the\ proportion, if the compen- 
sation is to be paid partly in cash & partly in 
bonds. All these seem to have been left to be 
determined by the State Govt, by mles made u/s, 
43 of the Act. S. 33 provides for making ‘ad in- 
terim’ payments to a proprietor or tenure-holder. 
Chap. VII deals with the constitution of a Bihar 
Land Commission. The only function Of the Com- 
mission will be to advise the State Govt, gene- 
rally with regard to the agrarian policy which the 
State Govt, should follow in administering the 
system of land revenue in the State. The func- 
tion is purely advisoi'y, & the State Govt, will not 
be bound by the opinion of the Land Commis- 
sion. Chap. VIII is the last chapter, which con- 
tains misc. provisions. S. 36 empowers the State 
Govt, to direct that any power which is con- 
ferred on it by the Act shall be exercised or dis- 
charged by any officer or authority subordinate to 
the State Govt. S. 43, another important sec- 
tion in this chapter gives the State Govt, power 
to make rules on many matters including the pro- 
portion in which the compensation shall be pay- 
able in cash & in bonds & the manner of pay- 
ment of such compensation under Sub-ss. (2) & 
(3) S 32i 

(71) Legislative competence: absence of power In 
the Legislature which enacted the impugned Act : 
Now, the principal point for decision in these 
cases is if the impugned Act is unconstitutional. 
It has been contended that it is unconstitutional 
on various grounds. The first ground, which goes 
to the very root of the mattex', is that the im- 
pugned Legislation is ‘ultra vires’ the legislature 
which enacted it. Mr. P. R. Das, appealing for 
the pltfs. in Title Suits Nos. 1 & 2 of 1951 & the 
p 0 tnrs, in sottib of thG rnisc. Judici^^l cases, put 
his arguments on this part of his case, so far as 
I have been able to appreciate them, in the fol- 
lowing way. Art. 245 Of the Constitution, ‘inter 

alia , states . ^ a* 

“Subject to the provisions of this Constitution, 

Parliament may make laws for the whole or any 
part of the territory of India, & the Legislature 
of a State may make laws for the whole or any 

part of the State.” a a ai 

Art. 246 & the Articles which follow that Artmle 

relate to what is known as distribution of legis- 
lative powers. Put briefly, the position is that 
Parliament has exclusive power to make laws with 
respect to any of the matters enumerated in List 
I of Sch. 7 (called the Union List); Parliament, 
& subject to the power mentioned above, the Le- 
gislature of any State specified in Part A or Part 
B of Sch. 1 have power to make laws with respect 


to any of the matters erlumerated in List III of 
Sch. 7 (called the Concurrent List); subject to 
the above powers, the Legislature of any State 
specified in part A or part B of Sch. 1 has exclu- 
sive power to make laws for such State or any 
part thereof with respect to any of the matters 
enumerated in^List II (called the State List). For 
our present purpose, it is not necessary to refer to 
the provisions of the Articles which follow Art. 
246. I go straight to Sch. 7 & the three Lists. 
Mr. P. R. Das has refd. to Entry 36 of the State 
List which reads: 

“Acquisition or requisitioning of property except 
for the purposes of the Union, subject to the pro- 
visions of Entry 42 of List III.” 

Entry 42 of the Concurrent List reads: 

“Principles on which compensation for property 
acquired or requisitioned for the purposes of the 
Union or of a State or for any other public pur- 


pose is to be determined, & the form & the man- 
ner in which such compensation is to be given.” 
The contention of Mr. Das, stated very briefly, is 
that the power to make a law for acquisition of 
property under Entry 36 above, is subject to the 
provisions of Entry 42 of the Concurrent List, & 
the expression “subject to” means: (a) that the 
law so made must be for a public puipose, & (b) 
must determine the principles on which compen- 
sation for the property acquired is to be paid, & 
the foim & manner in which such compensation 
is to be given. His argument is that the impugned 
Act compulsorily acquires the interests ()f proprie- 
tors & tenure-holders in land; but it is neither 
for a public purpose, nor does it lay down the 
principles, form & manner of “compensation , as 
that word is understood in law. According to him, 
the word ‘compensation’ has a known legal sign 
cance, & the Constituent Assembly must have 
used the term in that sense when It talked of 
principles, form & manner of compensation in 
Entry 42. He has refd. to the observations of 
Fletcher Moulton, L. J. ‘In re Artiitration befr. 
ween Lucas and the Chesterfield Gas & _ 

Board’, (1909) 1 K B 16 at p. 28 : (77 L J K B 
1009). The observations are: 

“The principles upon which compensation is as- 
sessed when land is taken under compulso^ powers 
are well settled. The owner receives for the l^ds 
he gives up their equivalent, i.e. that 
were worth to him in money. His property is the^ 
fore not diminished in amount, but to that ex- 
tent it is compulsorily changed in form. But tne 
equivalent is estimated on the value to hto, » 
not on the value to the purchaser, & it nw 

from the first been recognised as an absolute njw 
that this value is to be estimated as it stood 
fore the gi*ant of the compulsory powers. Tne 
owner is only to receive compensation bas^ upon 
the market-value of his lands as they stood before 
the scheme was authorised by which 
to public uses. Subject to that he Is entitled W 
be paid the full price for his lands, & any ® 
every element of value which they posses mu^ 
be taken into consideration in so far as they in- 
crease the value to him.” 

This meaning of the word “compensation” 8^ 
cepted in many subsequent decisions, & it is n 
necessary to refer to them all. What Mr. 
contends is that by reason of the use of 
expression “subject to” In Entry 36 of the , 
List, the power to make a law by a 
lature under that entry is subject to certain cou 
ditions or qualifications, which Qualffications o 
conditions are stated in Entry 42 of the Conc^ 
rent List. His argument is that thMe 
or qualifications not having been tire 

pugned Act is ‘ultra vires’ the legislature 
enacted It. 
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(72) It would, I think, be convenient If i state 
tile reply of the leai-ned Attorney General, 
whp^appeared for the State of Bihar, with regard 
to this part of the case. The learned Attorney- 
General has based his reply primarily on two 
grounds: firstly, he contends that the impugned 
Act was made not necessarily under Entry 3(1 of 
the State List, but under Entry 18 of that List; 
secondly, assuming that the impugned Act was 
made under Entry 36, the expression “subject 
to ’ occurring in that entry has not the meaning 
which Mr. Das gives to it. The learned Attorney 
General states that the expression "subject to" 
merely restricts or cuts down the field of legis- 
lation, but does not import any conditions or 
Qualifications. Accoi'ding to hint, the idea was 
to put principles of compensation, etc., in the con- 
current field of legislation, so as to attract the 
operation of Art. 254 of the Constitution & make 
such legislation liable to control of Parliament, He 
has retd, to various other entries in the three Lists 
where the expression “subject to” or a similar ex- 
pression is used, & nas contended that the ex- 
pression has not the meaning suggested by Mr 
P. R. Das. 


(73) Having stated, in brief, the respective argu- 
ments on behalf of the parties before us, I now 
proceed to consider them & give niv decision 
thereon. The Const. Ind. is In organic basic 
statute, made by the Constituent Assembly repre- 
senting the people of India. It constitutes India, 
as the preamble states, into a Sovereign Democra- 
tic Republic. It is not merely a mechanism under 
which laws are to be made, but is something more 
than that, it creates & de^es the essential foun- 
dation, general framework & structure of the Stat- 
es & their Union, it provides the rules in accord- 
ance with which powers of sovereignty are to be 
exercised; it embodies the ideals & aspirations of 
a nation; it lays down fundamental rights, & pro- 
vides remedies for enforcement of such rights; in 
other words, it seeks to shape & mould the growth 
of the political, social & economic life of the na- 
tion. It is now well-settled that such a charter or 
document is not to be construed in any narrow 
Si pedantic sense. It is true that the rules which 
apply to the interpretation of other stautes, apply 
equally to the interpretation of a constitutional en- 
actment; but the application of those rules must 
always have reference to the subject-matter of the 
enactment itself. (See the observations of Gwyer, 
C. J. in ‘In the matter of the C. P. & Berar Sales 
of Motor Spirit & Lubricant Taxation Act, 1938', ' 
AIR (26) 1939 P C 1 at p. 4 : (1939 FOR 18). 
Keeping the above rules in mind, I propose to exa- 
mine the relevant provision of the Const. Ind. 

(74) The power of the legislature to legislate on 
a subject, particularly in a written, federal consti- 
tution where there must be a nice balance of juris- 
dictions, can be looked at from two points of 
view — affirmative & negative. The conferment 
of the power is the affirmative aspect; a restraint 
or restriction on the exercise of the power is the 
negative aspect. It is important to remember 
that the restraint may be imposed in different 


ways — by introducing words of limitation in the 
very entry which confers the power, or by sub- 
stantive provisions to which the power to legislate 
is made subject, or even by delimiting the field 
of legislation. This distinction between the con- 
ferment of power & the restraint on power to 
which. I am now referring is, I think, important 
In deallx^ with the arguments of the parties on 
,^tii^*part of the case. The contention of Mr. Das 
^^l^^atUhe entry which confers the power itself 
^Ifipes limitations: the argument of the learned 
'ioiliey General <fs that the restrictions, if any, 
ex^clsa of the power are to be found 




not in the legislative entries, but cLscwiiere e.g, in 
the chapter on fundamental rights. Ordinarily, this 
distinction may be of little or no importance; be- 
cause wliether there is absence of power or the 
power has been exceeded by ignoring certain res- 
traints, the result is the same, namely, the law 
made is unconstitutional. But there is a meaning 
& purpose in making the distinction in these 
cases: this arises because of Cl. (4), Art. 31, Const. 
Ind. I shall, later on, discuss the meaning & effect 
Of Cl. (4), Art. 31. But it is clear that Cl. (4) 
seeks to get over a contravention of, at least, one 
fundamental right, viz., that stated in Cl. (2j, Art. 
31. Mr, P. R. Das is naturally anxious to steer 
clear of Cl. (4), Art- 31, & has accordingly raised 
the more fundamental plea of absence of power. 
The learned Attorney-General is equally anxious 
to steer clear of that legislative entiy which re- 
lates to compulsory acquisition of property by stat- 
ing that the impugned Act is legislation under 
Entry 18 of the State List rather than Entry 36. 
Both, if I may say so wihout meaning any di.sres- 
pect, are extreme views, though expounded with 
consummate skill & rare advocacy. Entry 21 of 
List II of Sch. 7, Govt, of India Act, 1935, which 
corresponded to Entry 18 of the State List of the 
Const. Ind., was considered by a Special Bench of 
this Ct., of which I was a member, in ‘Kameshwar 
Singh V. Province of Bihar’, AIR (37) 1950 Pat 
392: (29 Pat 790). The decisions bearing on the 
interpretation of that entry were also ref cl. to 
therein, including the decision in ‘Megh Raj v. 
Allah Rakhia', 74 I A 12; (AIR (34) 1947 PC 72). 
In the case of ‘Jagannath Baksh v. United Pro- 
vinces’, AIR (33) 1946 PC 127: (ILR (1946) 
Kar PC 129), Lord Wright pointed out that 

“to regulate the relations of landlord & tenant 
Si thereby diminish rights, hitherto exercised by 
the landlord in connection with his land, is differ- 
ent from compulsory acquisition of the land.” 

He made those observations with reference to S. 
299, Govt, of India Act, 1935, which dealt with com- 
pulsory acquisition of land, etc. Ordinarily, it is not 
important to know whether a legislature having 
plenary power to legislate on more subjects than 
one has exercised that power under one entry 
or the other, because if the power is there, it does 
not very much matter under what head it comes. 
Speaking generally a comprehensive enactment like 
the impugned Act will probably come under seve- 
ral heads of legislation. If & when, however, there 
is a conflict of power or jurisdiction or the ques- 
tion of any restraint on power comes in, then it 
becomes important to know under what head or 
entry the power has been exercised. The pith & 
substance doctrine has often been resorted to, to 
resolve a conflict of Jurisdiction. The true nature 
& scope of the enactment is, in my opinion, a 
relevant consideration in determining the question 
whether it comes under one head of legislation or 
the other, when the question of an absence of 
power or exceeding a restraint on power arises. In 
the classic case of 'Gallaghar v. Lynn', (1937) AC 
863: (106 LJPC 161), the question that arose 

for consideration was whether certain limitations 
imposed on the power to legislate by the Parlia- 
ment of Northern Ireland foi* the peace, order & 
good Govt, of Northern Ireland as were exceeded 
or not, one of the limitations being that the Par- 
liament of Northern Ireland did not have power 
to make laws in respect of trade with any place 
out of the part of Ireland within their Jurisdiction 
except so far as trade might be affected by the 
exercise of the powers of taxation etc. The ques- 
tion was answered with reference to the true 
nature & character of the legislation. Lord Atkin 
said as follows; 
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"11, on tile view ol the statute as a whole you 
line! that the substance of the legislation is within 
llte express powers then it is not invalidated if 
incidentally It altects matters which are outside 
the authorised field. The legislation must not 
under the guise of dealing with one matter in 
lact encroach upon the forbidden field.” 

The loilowing ooservations of Datham, C. J, in 
'iJank of New South Wales v. The Common- 
wealth 176 Commonwealth L R 1 at p. 186), are, 
I thin it, relevant : 

"In determining the validity of a law it is in 
the first place obviously necessary to construe the 
law & to determine its operation & effect (that is, 
to decide what the Act actually does), & in the 
second place to determine the relation of that 
which the Act does to a subject-matter in respect 
of which it is contended that the relevant Parlia- 
iiieni has power to make laws. A power to make 
laws with respect to a subject-matter is a power 
to make laws which in reality & substance are 
laws upon the subject-matter. It is not enough 
that a law should refer to the subject-matter or 
apply to the subject-matter: for example, income 
lax laws apply to clergymen & to hotel-keepers as 
members of the public; but no one would des- 
cribe an income tax law as being, for that reason, 
a law with respect to clergymen or hotel-keepers. 
Building regulations apply to buildings erected for 
or by banks; but such regulations could not pro- 
perly be described as laws with respect to banks 
or to banking." 

The point v/hich I wish to emphasise is that 
the limitation on the power of legislation may arise 
by reason of restrictions imposed within the entry 
which confers the powers; &. when the question of 
exceeding such a restriction arises, it is relevant 
to consider the true nature & character of the 
legislation. 

(75) In my view, in its true nature, scope & 
j effect, the impugned Act is acquisition of property 
in the sense that it transfers to the State the 
entire or totality of interests of proprietors & 
tenure-holders in land & of the mtgees. & lessees 
of such interests, even though such transference 
be part of a general scheme of land reform or a 
stage in the evolution of a new system of land 
tenure : it is still acquisition of property, though 
different from acquisition 'simpliciter'. I think 
that it is no answer to say that Entry 18 of the 
State List is comprehensive enough to include 
rights in or over land; land tenures including the 
relation of landlord & tenant; & the collection of 
rents. Entry 18 is undoubtedly veiy comprehen- 
sive, but the different entries in the State List 
must be read together, in a broad & liberal spirit 
no doubt, but not so as to make one entry can- 
cel or ovenide another entry or make another 
entry meaningless. I am aware of the view ex- 
pressed in several decisions that the entries are 
not mutually exclusive, & a certain amount of 
over-lapping is unavoidable when such a lengthy 
enumeration of subjects, as has been made in Sch. 
7, is attempted in a constitutional enactment. But 
if the comprehensive entiy relating to Land etc. 
includes compulsory acquisition of land, it was 
unnecessai'y or meaningless to have an entry for 
compulsory acquisition. There are other general 
entries, such as. “Forests”, “Inns & inn-keepers”. 
I do not think that it can be argued with any 
show of reason that those general entries can be 
called to aid in support of legislation for acqui- 
sition of private forests, private inns or other 
kinds of private property. As was pointed out by 
Spens. C. J. in ‘Lai Singh v. O. P. & Berar’, 1944-6 
p C R 284: (AIH (31) 1944 PC 62). acquisition 
implies that there must be an actual transference 
Of & it must be possible to indicate some person 
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or body to whom is or are transferred, the land or 
rights in land. 

(76) Compulsory acquisition or property for a 
public pmpose has a long legislative history behind 
it, which goes back to more than hundred years 
(see Bengal Regulation I of 1824). Even when 
the first classification of legislative subjects was 
attempted under the Devolution Rules made under 
the Govt, of India Act, 1919, (which introduced 
in India provincial autonomy of a limited type, 
tiien conunonly called dyarchy), ‘Land Revenue 
Administration' including land tenures, collection 
of rent, etc., was distinguished & kept separate 
from ‘Land acquisition’. Since then, compulsoiy 
acquisition of property for a public purpose has 
always been a separate subject of legislation, & I 
do not think that the Const. Ind. has made any 
departure from this long standing legislative prac- 
tice. 

(77) I think the fact that the Bill as passed 
by the Legislature was reserved for the considera- 
tion of the President shows that it was considered 
to be hit by Cl. (2), Art. 31, & the assent of the 
President was considered necessary under Cl. (3) 
of the said Article. 

(78) I hold, therefore, that the impugned Act 
is substantially referable to Entry 36 of the State 
List & Entry 42 of the Concurrent List, so far as 
it is necessary to enquire into the legislative entries 
under which it is enacted, even though the com- 
pulsory acquisition authorised by it be part of a 
general scheme of land reform. 

(79) But does that mean that the Legislature 
which enacted it had no power to enact it, by 
reason of the expression ‘subject to' in Entry 36 

the provisions of Entiy 42? I think that the 
answer must be in the negative. 

(80) It is necessary to bear in mind the narrow 
scope of the argument of Mr. P. R. Das on this 
point. For his argument on the point of absence 
of power, he is not invoking the aid of any of 
the Articles in Part III (Fundamental Rights), 
Const. Ind., Art. 13 of the Constitution states 
that all laws in force immediately before the com- 
mencement of the Constitution, in so far as they 
are inconsistent with any of the fundamental 
rights shall, to the extent of such inconsistency, De 
void. It further states that the State shall not 
make any law which takes away or abridges the 
rights conferred by Part III & any law made in 
contravention of Cl. (2), Art. 13, shall, to the 
extent of the contravention, be void. Art. 245 
which I quoted in an earlier part of this judgment, 
states clearly that the power to make laws is “sub- 
ject to the provisions of this Constitution”. Art. 
31, Cls. (1) & (2) read together, guarantees a 
fundamental right, namely, that no person shall 
be deprived of his property save by authority of 
law & that no property, moveable or immoveable, 
shall be taken possession of or acquired for public 
purposes under any law authorising the taking of 
such possession unless the law provides for com- 
pensation for the property & either fixes the 
amount of the compensation, or specified the prin- 
ciples on which, & the manner in which, the com- 
pensation is to be determined & given. To me. 
it seems clear that the provisions of Art. 31, 01s. 
(1) & (2), read with Arts. 13 & 245, are a restraint 
on the power of law-making with regard to com- 
pulsory acquisition of property. On the question 
of absence of power, Mr. Das does not rely on 
those provisions, though I must make it clear (to 
avoid any misunderstanding) that Mr, Das does re^ 
on Art. 13 & some other Arts, in Part ni of the Con- 
stitution. for another branch of his argument 
which I shall presently consider. For his conr 
tention that the impugned legislation is *ultra 
vires’ the legislature which enacted it, Mr, 
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xielies principally on the use of the expression 
'‘subject to* in Entry 36, & the provisions of Entry 
42 Of List m. 

(81) I do not think that the expression 'subject 
to* has the meaning sought to be given to it by 
Mr. Das. That expression has been used in seve- 
ral other entries where the meaning is not open 
to any doubt. Take, for example, Entry 11 of List 
TI. It relates to education including universities, 
•subject to the provisions of Entries 63, 64, 65 & 66 
•of List I. Those entries relate to the Benares 
Hindu. University, the Aligarh Muslim University, 
the Delhi University, institutions for scientific or 
technical education, etc. The obvious meaning is 
that the State may make a law with respect to 
education including universities, but not with re- 
lax'd to the universities or institutions mentioned 
in Entries 63, 64, etc. of List I. The same mean- 
ing can be gathered from many other entries. 
There is, I think, intrinsic evidence in the Con- 
stitution itself to show that the expression ‘ sub- 
ject to” has not the meaning sought to be given 
to it by Mr. Das, Cl. (4), Art. 31 itself furnishes 
.such evidence. If Mr. Das is right, then Cl. (4), 
Art. 31 becomes meaningless, as it cannot cure 
the defect of an initial absence of legislative power. 
Take again Cl. (5), Art. 31, That clause says that 
nothing in Cl. (2) shall affect, among other things, 
the provisions of any law which the State may 
liereafter make for the promotion of public health 
•or the prevention of danger to life or property, 
■etc. If there is no power to legislate by reason 
of the use of the expression “subject to” in Entiy 
36, then Cl. (5), Art. 31 becomes meaningless & 
oannot cure a defect of initial absence of power. 
Then there is another reason. Entry 33 of List 
I refers to acquisition of property for the pur- 
poses of the Union. There is no such expression 
as ‘subject to* in this entry. If the contention 
of Mr. Das is accepted, then the position comes 
to this that a law made for the acquisition of 
property for the purposes of the Union is not sub- 
ject to the provisions of Entry 42 of List III. I 
do not think that it was ever intended that ac- 


<iuisition of property for state purposes should be 
placed on a different footing from acquisition of 
property for Union purposes, in the sense sug- 
gested by Mr. Das. 

(82) I think that the argument of Mr. Das has 
been put in rather an extreme form, & the pro- 
•; per answer to the question is this: all that the 
! expression "subject to" means is that principles 
i of compensation, etc. which have to be laid down 
; for compulsory acquisition of property by reason of 
the provisions in Part III of the Constitution relate 
to & . are a matter within the concurrent field of 
: legislation, & a law relating thereto made/ by a 
State wUl attract the operation of Art. 254 of the 
Constitution. I do not think that the expression 


"subject to” has any other meaning; nor do I agree 
with Mr. N. C. Chatterjee, who foUd. Mr. Das 
in one of the cases, that the expression "subject 
to" should be interpreted by reference to deci- 
sions relating to ordinary commercial or contrac- 
.|tual transactions. Therefore, the correct position 
•; is that the proper legislature .enacted the impugned 
■j legislation, & there was no initial absence of power 
.‘ in the sense in which Mr. Das wishes to infer 
it from the provisions of Entry 36 of List II & 
■4 Entry 42 of List HI. There are restrictions on 
the power to ihake laws with regard to acquisition 
Of property, but those restrictions are to be found 
elsewhere in the Constitution. The question of 
those restrictions ^ how far they or any of them 
been Ignored or exceeded will be considered 
^(l^tnie when I take up the question of funda- 


lihtal rlgh^ with particular reference to CL (4), 


(83) Purposes of the impugned Act; whether 
public purpose or not : But before I do so, there is 
another point which must be dealt with. Mr. Das 
has contended that tlie impugned legislation com- 
pulsorily acquires the interests of proprietors 
tenure-holders in land, but envisages no public pur- 
pose for such acquisition. It is contended that. 
in the absence ot i public purpose, the law as 
invalid. In 'Ka mesh war Singh v. Province of 
Biihar’, AIR (37) 1950 Pat 392: (29 Pat 790}, I 
had expressed the following views with regard to 
Sub-s. (2), S. 299, Govt, of India Act, 1935: 

“The effect of the two parts of the sub-section 
read together is clearly this; it is not open to 
any legislature to make any law authorising the 
compulsory acquisition of land unless the follow- 
ing two conditions are fulfilled. The first or ra- 
ther inherent condition is that the compulsory ac- 
qui.sition must be for public purpose. It is true 
that Sub-s. (2), S. 299, as worded, does not, strictly 
speaking, make 'public purpose’ a condition pre- 
cedent, but rather assumes that compulsory fuiqui- 
sition can be lor public purpose only; it 
■public purposes’ inherent in compulsory acquisi- 
tion.” 

I rei'd. to the histoiy of legislation on thq subject 
of compulsory acquisition of property, & pointed 
out that the principle that such acquisition is 
made for “purposes of general convenience to fhe 
community or arrangement of public utility" was 
always recognised in India. I think that the por- 
tion is the same under the present Const. Ind. 
Entry 33 of List I talks of 
“Acquisition or requisitioning of property for the 
purpo.ses of the Union.” 

Entry 36 of List II says, 

“Acquisition or requisitioning of property, except 
for the purposes of the Union, subject to the 
provisions of Entry 42 of List III.” 

Entry 42 of List III talks of 
"Principles on which compensation for property 
acquired or I'equisitioned for the purposes of the 
Union or of a State or for any other public pur- 
pose is to be determined etc.” 

Three purposes are mentioned in these entries: 

(1) purposes of the Union; (2) purposes of the 
State: & (3) any other public purpose. The use 
of the word ‘other' indicates that the purposes 
of the Union or of a State are also public pur- 
poses. Art. 31 of the Constitution which relates 
to compulsory acquisition of property says in CL 
( 1 ) : 

“JNo person shall be deprived of his property 
save by authority of law." 

Cl. (2) reads; 

“No property, moveable or immoveable, incltul- 
ing any interest in, or in any Co. owning any 
commercial or industrial undertaking, shall be 
taken possession of or acquired for public pur- 
poses under any law authorising the taking of 
such possession or such acquisition, unless the law 
provides for compensation for the property taken 
possession of or acquired & either fixes the amount 
of compensation, or specifies the principles on 
which, & the manner in which, the compensation 
is to be determined & given.” 

CL (2), strictly speaking, does not, in express 
words, make ‘public pu^oses’ a condition prece- 
dent to compulsory acquisition, but rather flAattmaa 
that such acquisition can be for public puixxwea 
only; it does so by necessary implication. In deal- 
ing with Art. 31, his Lordship Mukherjea, J. in 
'Gharanjit Lai v. The Union of India', AIR (38) 
1951 S C 41 : (1950 S C R 869), observed as foUoWBl 
“It is a right inherent in every sovereign to taJea 
& appropriate private property belonging to Indi- 
vidual citizens for public use. This right, idddi 
is described as ‘eminent domain* in American iMb 
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|l like the power of taxation, an off-spring of 
political necessity, & it is supposed to be based 
upon an implied resen-ation by Govt, that private 
property acquired by its citizens under its protec- 
tion may be taken or its use controlled for public 
benefit irrespective of the wishes of the owner. 
Art. 31 (2) of the Constitution prescribes a two- 
fold limit within which such superior right of the 
State should be exercised. One limitation im- 
post upon acquisition or taking possession of 
private property which is implied in the clause 
fs that sucli taking must be for public purpose. 
TIv* other condition is that no property can be 
taken, unless the law which authorises sucli ap- 
propriation contains a provision for payment of 
Qonipematioa in the manner laid down in the 
Dtaiue/* 

There is, thus, high authority for the contention 
of Mr. Das that an inherent condition of any 
legislation for compulsory acquisition of private 
property by the State is that it must be for a 

public purpose. 

(84) The right of 'eminent domain’ has been 
Anted by American jurists to be the power of 
the sovereign to take property for public use with- 
out the owner's consent. Nichols in his Law of 
Bhnln ftnt. Domain, (Volume 1, p. 2) thus states 
Aie meaning of the power in its irreducible terms ; 
ia) power to take; lb) without the owner’s con- 
■ent; & (c) for the public use. Willis has pointed 
out that the right of ‘eminent domain’ is 

“an imphed power of the Federal Govt., im- 
plied either from the limitation in the Fifth 
Amendment, or because necessary & proper to carry 
out other express powers of the Federal Govt., or 
implied from the grant of legislative power.” (Wil- 
Ua on Constitutional Law, Chapter XXVIII, 
p. 814). 

The Fifth Amendment to the United States Con- 
etitutlon contains the limitation, “nor shall private 
property be taken for a public use, without just 
compensation”, & all the state constitutions in 
America, except three (Kansas, New Hampshii*e & 
North Carolina), contain express prohibitions 
against the taking of private property for public 
use without compensation. Willis observes : 

“Since three States have no express limitation, 
k other States might not apply their express limi- 
fatlons as due process would be applied by the 
United States S. C., it became important to decide 
whether or not the due process clause as a mat- 
tor of subs’Umce protects personal liberty against 
gocUJ control so far as concerns ‘eminent domain*, 
mu United States S. C. has definitely held that 
ttie due process clause does have this effect. It 
baa held that it applies to State action so that 
States cannot take private property for a public 
oae without compensation, & that private property 
cannot be taken for a private use even upon the 
payment of compensation either by the States or 
by the Federal Govt. These cases make the due 
process clause cover not only the scope of the 
express limitation in the Fifth Amendment, but 
erorything else involved in ‘eminent domain’. It 
la due process of law to take private property for 
a public use whenever just compensation is made. 
31iis is, therefore, constitutional social control’*. 
Wiuils on Constitutional Law, Chap. XXVIII, pp. 
■1^15). 

Nichols has pointed out that the term “dominium 
eminens” (eminent domain) seems to have been 
crtgiiiated In 1625 by Hugo Grotius, who wrote of 
this power in his work, ‘De Jure Belli et Pacts* 
He has further pointed out that the definitions & 
^teeus sions of this right by politioal writers of the 
Kveuteenth & eighteenth centuries in Europe are 
2 Kreat importance in. detennining the extent of 
™e power of eminent domain under American con- 


stitutions, for it is known that the authors of 
American constitutions were familiar with those 
writings. 


(85) I have refd. to these observations not for 
any academic or pedantic purpose. My purpose is 
to show that the idea of “public use or public 
purpose" as an inherent or implied condition to 
the compulsory acquisition of private property by 
the State owed its origin in America to politico- 
historical reasons; the idea was further developed 
by reason of the limitation in the Fifth Amend- 
ment & the due process clause in the American 
Constitutions in a way which was peculiar to 
America. This must be borne in mind while con- 
sidering American decisions; therefore, there is a 
darker in following them or relying on commen- 
taries made thereon by eminent American jurists,, 
with regard to a constitution where the due pro- 
cess clause was deliberately omitted. The ideas 
which entered into the American political heritage 
of the eighteenth century exercised considerable in- 
fluence over the marks of the American Consti- 
tutions, & the American decisions must be con- 
strued against the background of those ideas. 

(86) The expression 'public use' or ‘public 
purpose’ has not been defined. Mr. Das has con- 
tended that it must be particular, fixed & defi- 
nite. He has refd. to Weaver on Constitutional 
Law & its Administration”, where the learned 
commentator has said: 


"What constitutes a public use is largely a ques- 
tion for the legislature, & the Cts. will not inter- 
fere except to inquire whether the legislature 
could reasonably have considered the use a public 
one. Generally, the phrase is not limited to busi- 
ness necessity & ordinary convenience, but may ex- 
tend to matters of public health, recreation & 
enjoyment. It may include not only the present 
demands of the public, but also those which may 
be fairly anticipated in the future. The Cts., how- 
ever, require that the use shall be fixed & defi- 
nite. It must be one in which the public actually 
has an interest, & the terms St manners of en- 
joyment must be within the control of the state." 
(Weaver on Constitutional Law & its Adminis- 
tration at p. 546). 


Cooley in Constitutional Limitations thus suminar 
rised the position: 

“No satisfactory definition of the term 'pu^** 
use’ has ever been achieved by the Cts. Two din^ 
rent theories are presented by the judicial attempt® 
to describe the subjects to which the expressly 
would apply. One theory of ‘public use’ limi» 
the application to ‘emplosunent* ‘occupation*. * 
more liberal & more flexible meaning makes » 
synonymous with ‘public advantage* — ^‘public bene- 
fit*. A little investigation will show that any d^ 
finition attempted would exclude some subje^ 
that properly should be included in, & include 
some subjects that must be excluded from, tl^ 
operation of the words ‘public use*. As might 1^ 
expected, more limited application of the princi- 
ple appears in the earlier cases, & the more liberal 
application has been rendered necessary by 
plex conditions due to recent development or 
civilization & the increasing density of populati®®^ 
In the very nature of the case, modern condition® 

& the increasing interdependence of the J 

human factors in the progressive complexity of ^ 
community make it necessary for the Govt, 
touch upon & limit individual activities at moi^,, 
points than formerly.” (Cooley’s ConsUtuUonW 
Limitations, Volume II, p. 1139-40). 

(87) I have already refd. to the two pui 
which are mentioned in the preamble of the 
pugned Act. In an affidavit filed on beball 
the State of Bihar, three other objects or 
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poses are suggested, it is alleged therein that 
the landlords as a class neglected to niaintiiln the 
Irrigation system, tailed to bring to cultivation 
culturable waste lands & frittered away forests & 
mineral resources of the State. The suggestion is 
that when the interest of the proprietors & 
tenure-holders ai'e transfeixed to the State, the 
State will be able to look after irrigation works, 
bring culturable waste lands to cultivation & con- 
serve forests & mineral resources. Mr. Das has 
challenged the correctness of these allegations 
made in the affidavit refd. to above, & has drawn 
our attention to several affidavits filed on behalf 
of his cliente. He has pointed out that there 
never was any general or absolute duty on the 
landlords to maintain irrigation works, but such 
maintenance was a matter of custom or contrac- 
tual incident of the tenancy. He has also drawn 
our attention to the Bihar Private Irrigation Works 
Act under which it was open to the State Govt, 
to take necessary action in the matter of main- 
tenairce of workk of iiTigation. With regard to 
forest, he has drawn our attention to the affi- 
davit of one Parmeshwar Prasad Sinha which 
showed how forests in possession of the State were 
damaged or destroyed. He has pointed out that 
in the Land Revenue Administration Report of 
1945-46, the number of recorded proprietors of es- 
tates was 8,45 i 103, & the number of recorded tenure- 
holders was 4,90,816. He pointed out that the area 
of culturable waste lands was very small; & in any 
view, there was already in the statute book an 
Act called the Waste Lands Reclamation Act (Act 
XVI (16) of 1946) under which it was possible to 
take necessary action by the State. The sum & 
substance of Mr. Das’s contention is that the 


transference of the interests of the proprietors & 
tenure-holders to the State by the impugned Act 
has not been shown to be for any public purpose 
within the meaning of that expression as under- 
stood in American decisions & in the commen- 
taries of American jurists. He has pointed out 
that there is no provision in the impugned Act for 
an equitable distribution of land; nor for cultiva- 
tion of waste lands, if any. He has stated that, 
in spite of the deduction for cost of works of 
benefit to the raiyats (which deduction^ according 
to him, is meant only for the purpose of arti- 
ficially reducing thet compensation), the impugned 
Act . does not compel Govt, to spend a pice for 
the benefit of raiyats. It provides just for trans- 
ference of interests, followed possibly by augmen- 
tation of public revenue. According to him, if 
the purpose be to augment public revenues, that 
would not be a public purpose within the meaning 
of that expression. (See Willis on Constitutional 
Law, p. 817. line 2). 

(88) This question whether there is any public 
purpose for the impugned Act has caused me con- 
siderable anxiety. In ‘Kameshwar Singh v. Pro- 
vince of Bihar’, AIR (37) 1950 -Pat 392: (29 Pat 
790), we had occasion to deal with the Bihar 
State Management of Estates and Tenures Act 
(Act XXI (21) of 1948). I referred therein to 
the decision in ‘Haraabhai Framjee v. Secy, of 
State', 42 I A 44; (AIR (1) 1914 PC 20), where 
it was observed : 



“Whatever else the expression may Aiean it must 
include, a purpose, that is, an object or aim, in 
which the general interest of the community, as 
opposed to the particular interest of individuals, 
is directly and vitally concerned.” 

was a case, as has been rightly pointed out 
11^;, -the learned Attorney-General, regarding the 
Ipeahing of v^the expression “public purpose” oc- 

by the East India Company, ^ 
of a sovereign legislature. After 
Widths yai^ua pravisitms of the Bihar 


State Management of Estates it Tenures Act, 1949 
I said; 

“I have very carefully considered the provisions 
of the impugned Act, but find it very difficult tc 
hold that the acquisition or deprivation of rights 
in land therein provided was lor a public purpose. 
No public purpose as envisaged by the tests men- 
tioned above is apparent either from the preamble 
or the provisions of ttie impugned Act, The pro- 
visions of the impugned Act do nut oeneflt the 
State pecuniarily. It is conceded by Mr. Lalnarain 
Sinha that the State gets no benefit. The tenants 
get no benefit either : the provision for irrigaiion 
costs is highly problematic or hypothetical. I 
can find nothing m the provisions to avoid con- 
flicts between landlords & tenants or give larger 
rights to tenants. As far as one can make out. 
the impugned Act is intended either as an experi- 
ment, without incurring any cost, of large .scale 
management of estates, or as a confiscation oJt' 
rights in land without payment of compensation.” 
That Act, in the view whidi I held, was a mere 
pejorative imitation of the Chota Nagpur Encum- 
bered Estates Act, 1876 & provided for a number 
of things — possession, deprivation, repudiation., 
etc. — without aiiy scheme of land reform or 
full-scale acquisition of property for land reform. 
In those circumstances, I expressed the view thaa 
there was no apparent or real puoiic purpose be- 
iiind it. At the same time, I guarded myself 
against saying that in no circumstances could 
there be a public purpose in acquiring zamindaries- 
or in acquiring the interest of intermediaries or 
rent collectors, either in exercise of the right of 
eminent domain or in exercise of the police powers 
of the State. I made it quite clear that all that 
I said in that case about a public purpose related 
solely to the provisions of the .-^ct which was 
under consideration in that case. 

(89) The learned Attorney-General has con- 
tended before us that in dealing with the Act 
of a sovereign legislature, the expression "public 
purpose” must be interpreted in a liberal & com- 
prehensive sense. In my opinion, the learned At- 
torney General is right. I have already refd. to 
the three entries in the legislative Lists which 
show that purposes of the Union & purposes of 
the State stand on the same footing as other 
public purposes. This, by itself, would enlarge the 
meaning of the expression "public purpose”; in 
any case, would give it a meaning wider than whao 
was arrived at in America by the due process 
clause. In the Australian Constitution the Com- 
monwealth Parliament is empowered by S. 51 
(xxxi) of the Constitution to make laws with res- 
pect to : "The acquisition of property on just terms 
from any State or person ‘for any purpose in res- 
pect of which the Parliament has power to make 
laws*.” I have underlined (here in inverted 
commas) the words which I consider to 
be of some importance. Union purposes or 
State purposes would, in my opinion, be some- 
what similar to the words used in the placitum 
quoted above. Dealing with this power of the 
Commonwealth Parliament in Australia, Dr. Wynes 
saj's as follows: 

“Probably, Sub-s, (xxxi) both widens & limits 
the conditions of exercise of the power which 
would otherwise come within the incidental power 
— enlarges it to cover cases of direct acquisition, 
'simpliciter' without the necessity of mere acqui- 
sition as part of a scehme, & limits the conditions 
of exercise to taking 'on just terms’.” 

“The Commonwealth power is limited in two res- 
pects: (a) the acquisition is to be ‘on just terms- 
& (b) it must be in respect of some purpose in 
respect of which the Parliament has power ta 
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make laws.” (See Wynes on Legislative & Executive 
Powers in Australia, pp. 247-248). 

Oil the question ol tiie purpose of acquisition, the 
Commonwealth power is limited to by the 
provision that the acquisition must be for 
^.ome purpose with respect of which Parliament 
lias power to make laws, while in America the 
tiower of eminent domain is limited to taking for 
a public use (or purpose), & what is public use 
Li a question cognizable by the Cts. in the State 
•IS well as in the United States, in accordance 
with a line of decisions which refined & developed 
the due process clause. Dr. Wynes then says : 

“The suggestion that the Commonwealth power 
-IS probably limited to acquisition for public pur- 
po.ses, that the test of validity is whether the 
acquisition is for a ‘public purpose’ & that the 
American cases as to what is a public purpose may 
be applicable in Australia, is submitted to be ciear- 
Jy incorrect. The subtle refinements & distinc- 
tions which are perceptible in the numerous Ame- 
rican cases on this matter are not applicable in 
this country, where the sole lest is whether the 
property has been acquired for a purpose in res- 
pect of which the Commonwealth has legislative 
;POwer." 

javen v/ithout going to the length suggested by Dr. 
1 Wynes, it is permissible, I think, to hold, on the 
: words used in Entry 33 of List I, Entry 36 of 
List II & Entry 42 of List III, that the conno- 
tation of the expression “public purpose” in the 
Indian Constitution is fairly wide & comprehen- 
rsive, because it embraces all purposes of the Union 
or a State. It cannot, I think, be denied that ac- 
quisition of intermediate interests in land as pail; 
of a scheme of land reform is a legitimate & valid 
State purpose. The learned Attorney-General has 
drawn our attention to the use of the expression 
'■public purpose” in other parts of the Constitution, 
e.g., in Art. 23 (2) of the Constitutmn. Cl. (2), 
.Art. 23 is in the nature of a proviso or exception 
to Cl. (1), Art. 23, which prohibits traffic in human 
beings & ‘begar’ & other similar forms of forced 
labour. Cl. (2) states that nothing in the Arti- 
cle shall prevent the State from imposing com- 
pulsory service for public purposes. It is obvious 
that the expression “public purposes” occurring in 
Cl. (2) is used in a wide & comprehensive sense. 
Another point to be kept in mind is that “public 
purpose” with reference to direct acquisition ‘sim- 
pliclter of the property of an individual must stand 
on a somewhat different footing from that of 
acquisition of property of a class of individuals as 
part of a general scheme. In the former case, the 
purpose must be fairly obvious to every body. In 
'Province of Bombay v. Khushaldas S, Advani’, 
AlIR (37) 1950 S C 222: (1950 SCR 621), his 
Lordships Fazl All, J. made the following obser- 
vations with regard to such cases : 

“Indeed, it appears to me that in a large majo- 
rity of cases no inquiry should be necessary as 
the existence of a public purpose would be self- 
evident or obvious, & a mere reference to the 
purpose will make any one say; this is of course 
a public purpose.” 

His Lordship further pointed out that 
"since the question as to whether it is necessary 
or expedient to acquire land (given a public pur- 
pose) has been left entirely to the satisfaction of 
the Provincial Govt., the opinion, formed by It, 
provided it was formed in good faith, cannot be 
questioned; but the same cannot be said with 
regard to the decision of the executive as to the 
existence of a public purpose, which is the founda- 

^on of its power & is a condition precedent to 
-its exercise." 

It is to be remembered, however, that these obser- 
■'vations were made by his Lordship in respect of 
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the power of the executive, with reference to tha 
words used in S. 3, Bombay Land Acquisition Or- 
dinance. The validity of the Ordinance itself 
was not the subject matter of that decision. 

(90) In the cleiss of cases where acquisition of 
property of a large number of individuals is being 
made as part of a general scheme, say, of land 
reform, there must necessarily be some difference 
of opinion as to whether the scheme is for the 
general benflt or not. Such a difference of opinion 
has existed with regard to the Permanent Settle- 
ment for a very long time. In the course of argu- 
ments before us, repeated references were made 
to the report of the Land Revenue Commission, 
Bengal (Floud Commission), & observations of 
learned authors who had occasion to consider the 
merits & demerits of the two rystems of land tenure 
known as zamindari & raiyaiwari. At pp. 41 to 43 
of the Report, is set out the majority view of 
the Floud Commission. The majority concludes 
as follows : 

“A majority of the Commission have also come 
to the conclusion that the zamindari system has 
developed so many defects that it has ceased to 
serve any national interest. No half measures 
will satisfactorily remedy its defects. Provided 
that a practicable scheme can be devised to ac- 
quire the interests of all classes of rent receivers 
on reasonable teims, the policy should be to aim 
at bringing the actual cultivators into the post 
tion of tenants holding directly under Govt.” 

Some of the defects of the Zamindari system were 
mentioned by Baden Powell in his Land Systems 
of British India, Vol. I, p. 407. It is I think, un- 
necessary to refer to all the documents which 
have been placed before us with regard to the 
history of landlordism or the merits & demerits of 
the two systems of land tenure. We have been 
refd. to the resolution of the Govt, of India dated 
16-1-1902, the final report of the Famine Enquiry 
Commission of 1946 & various other documents- 
It, is, I think, unnecessary to consider these docu- 
ments, because I do not think that it is our duty 
to investigate into the question whether a parti- 
cular scheme of reform is good or bad. The posi- 
tion, as I understand it, is that it is a question 
for the appropriate legislature, & the Cts. will only 
enquire whether the legislature could reasonably 
have considered such a scheme as the transferenM 
of the interests of proprietors or tenure-holders to 
land to the State, to be a public purpose. It Ij 
clear to me that the legislature could do so: it 
could take the view that such transference VPaa 
necessary as part of a general schme of land re* 
form, or as a stage in the evolution of a better 
system of land tenure, or even as a step towards 
better management & cultivation of land. Whe- 
ther the legislature is right or wrong is not for 
us to decide; for us the test is — could the legis- 
lature reasonably take such a view? 

(91) One must, I think, bear in mind that the 
Const. Ind. was made in 1950, by which year the 
conception of social control all the world ovtf ; 
had undergone very considerable change. Even to | 
countries other than India similar schemes to f 
social control had raised constitutional questions. | 
As one American author put it, f 

“every le^^l system for a living society, cv^ % 
when embodied in a written constitution, must | 
self be alive. It is not merely the imprisonment 
of the past; it is also the unfolding of the future, f; 
Justice Holmes declared in 1904, * . j 

“Great constitutional provisions must be 
nistered with caution. Some play must be allow^^ 
for the joints of the machine." (Missouri, 

T. K, Co. V. May’, 194 ITS 267; 48 Law Ed 
I have examined such statutes as the EankrtyH 
England Act 1946 <9 & 10 Geo. 6 Ch. 27) 
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Coal Industry Nationalisation Act, 1946 & 10 

Geo. 6 Oh 69), which were passed in England in 
.ment years as part of a scheme of nationalisation, 
In England, there is no written constitution, & 
Parliament is sovereign. The public purpose for 
'•enactments of the nature refd. to above, cannot, 
X think, be determined in the same way as or by 
the same standard as the purpose of a direct acquit 
sition 'slmpliciter' of the property of an individual. 

t92) There is, I think, clear indication in the 
Const. Ind. itself that the expression "Public pur- 
pose" is to be understood in a wide & comprehen- 
sive sense. Furthermore, there is indication That 
the Constituent Assembly representing the people 
of India which made the Constitution, was itself 
aware of the existence of legislation of the nature 
of tile impugned Act. This is clear from Cl. (4), 
Art. 31. As a matter of fact, the Land Reforms 
Bill was pending at the commencement of rhe 
Constitution. The learned Attorney-General has 
refd. to the debates in the Constituent Assembly to 
show that the Bihar Abolition of Zamindari Bill, 
1949 & certain other bills of a similar nature were 
also pending in other state Legislatures at the 
time when the Constituent Assembly was discussing 
the provisions of Art. 31. I agree that neither 
the validity nor the interpretation of a statute 
can be allowed to depend upon what members, 
whether Ministers or not, choose to say in Parlia- 
mentai-y debates. But the debates can be looked 
into for ascertaining historical facts, viz., that 
certain bills were pending at the time when Art. 
31 was being considered, & that Cl. (4), Art. 31 
refd, to such bills. If the legislation then pending 
not for a public pui*pose, it was, indeed, sur- 
prising that the Constituent Assembly tried to 
save such legislation by means of the provisions of 
Cl. (4), Art. 31. One may, I think, say that there 
was an implied declaration by the Constituent As- 
sembly that such legislation was for a public pur- 
pose, & such declaration will be given deference 
by the Cts. vmtil it is shown to involve an impossi- 
bility. (See Cld Dominion Land Co. v. United 
States of America’, 269 US 55: (70 Law Ed 162). 

(93) For the reasons given above, I hold that the 
impugned Act does not fall for want of a public 
purpose. 

(94) Fundamental Rights : contravention, if 
any, & the effect of CL (4) of Art. 31 : I now pro- 
ceed to consider if any of the provisions in Part 
III (Fundamental Bights) of the Const. Ind. have 
been contravened by the impugned Act, & if so. 
with what effect, l shall also consider to what 
extent Cl. (4), Art, 31 prevents us from calling in 
-question the impugned Act on the ground of ony 
such contravention. 

(95) Mr. Das has contended — (1) that the im- 
pugned Act contravenes the provisions of Art. 19 
(1) (f) of the Constitution. & is not saved by Cl. 
(5) of the said Art. (2) that it contravenes Art. 
31 (I) of the Constitution, & is not saved by Cl. 
(4) of the Said Article; & (3) that it contravenes 
the provisions of Art. 14 of the Constitution & is 
acTOrdingly void under Art. 13 (2) of the Consti- 
'tution. The first two contentions can, I think, be 
-<^posed of easily, in ‘Kameshwar Singh v, Pro- 

of Biharv AIR (37) 1950 Pat 392: (29 Pat 
pointed out that when the property 
H by the State, the right mentioned 

- have no application; because 

the provisions of Art. 31 are in the nature of spe- 
cial provisions, 8f the general right to freedom 
■must yield to the special provisions relating to 
f^qulsitlon of property, i still adhere to that view. 

assuming that Art. 19 refers to a matter 
.'^P^ont from the subect-matter of Art. 31, i do 
2J|0t think that there Is any scope for the appUca- 
5^ ;sls tlhe preiislOBS of Art. 19 (1) (f) in a case 
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where the property Itself has been acquired for 
public purpo.ses. When the property U.self has 
been acquired, how can the citizen say that he 
still has the right to acquire, hold & dispose of 
the properly? In the view which I have taken 
it is unnecessary to decide whether Cl. (5). Art. 19 

saves the impugned Act or not : that question does 
not really arise. 

(96) As to Art. 31 (1), the contention of Mr. Da.s 
is that the words "by authority of law” do not 
mean the particular law which expropriates, but 
means the general law, the ‘lex-terrae’ of the 
‘Magna Charta’. Mr, Das conceded, however, that 
in view of the decision of the S. C. in 'Gopalan's 
case', AIR (37) 1950 S C 27 : (51 CrLJ 1383). 
he was not in a position to press thi.s contention 
in this Ct.. but would reserve his right to press 
the point at a later stage if & when the occasion 
arises. 

(97) There is one other point in this connection. 
If it were held that the impugned Act authorises 
compulsory acquisition of private property without 
a public purpose, the Act may be held invalid 
under Cl. (1), Art. 31, provided CI.s. (1) & (2), 
.'Vrt. 31 are Si can be read together. The word 
daw’ in Art. 31 does not appear to have been 
used exactly in the same sense in all the clause-s: 
the context makes that quite clear. In Cl. (1), 
Art. 31, the expression ‘law' must, I think, mean 
a valid law. If public purpose is an implied or 
inhrent condition to legislation on the subject of 
compulsory acquisition of private property by the 
State, then a law which is made in contraven- 
tion of this implied condition, will not be a valid 
law within the meaning of Cl. (1), Art. 31 of the 
Constitution. I am further of the view that an 
invalidity of that nature will not be cured by the 
ai5sent of the President, This point of view I 
explained in some detail in ‘Kameshwar Singh’s 
case’, AIR (37) 1950 Pat 392: (29 Pat 790), & I 
have no desire to repeat what I said there. How- 
ever, that question does not really arise in viev/ of 
my finding on ‘public purpose’ & it is unnecessary 
to say anything more about the vexed question if 
Cls. (1) & (2), Art. 31 should be construed conjunc- 
tively or disjunctively, or if tile expression de- 
prived’ in Cl. (1) means deprivation of a nature 
other than by acquisition. 

(98) Now, remains the third contention, viz., 
whether the impugned Act contravenes Art. 14 ot 
the Constitution, & if so, with what effect. Thfe 
is the most important question in these cases, & 
requires a very careful consideration. Art. 14 of 
the Constitution appears to be based on the Four- 
teenth Amendment to the Constitution of the 
United States of America, which Amendment was 
adopted soon after the close of the Civil War in 
America, & had its origin in the purpose to secure 
to the people of the coloured race the full enjoy- 
ment of their civil rights. The relevant portion 
of the Fourteenth Amendment reads: 

"No State shall make or enforce any law which 
shall abridge the privileges or immunities of Citi- 
zens of the United States; nor shall any State 
deprive any person of life, liberty, or property, 
without due process of law; ‘nor deny to any per- 
son within its jurisdiction the equal protection of 
the laws'.” 

In the Indian Constitution Article 14 reads : 

"The State shall not deny to any person equa- 
lity before the law or the equal protection of the 
laws within the territory of India.” 

It has been steted that the equality of rights is 
a basic principle of republicanism (Weaver on 
Constitutional Law, p. 393), A (classic exposition 
of the principle occurs in a judgment of justice 
Field, given as far back as 1884, in ‘Barbier v. Con- 
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nolly’, (1385) 113 US 27: (28 Law Ed 923). The 


learned judge said: 

"This clause undoubtedly intended not only that 
there should be no arbitrary deprivation of life 
or liberty or arbitrary spoliation of property but 
that equal protection & security should be given 
to all under like circumstances in the enjoyment 
of their personal & civil rights; that all persons 
should be equally entitled to pursue their happi- 
ness & acquire & enjoy property; that they should 
nave like access to the Cts, of the country for 
the protection of their persons & pi'operty, the 
prevention & redi'ess of wrongs & the enforcement 
of contracts: that no impediment should be inter- 
posed to the pursuits of anyone except as applied 
to the same pursuits by others under like circum- 
stances, that no greater burdens should be laid 
upon one than are laid upon others in the same 
calling & conditions, & in the administration of 
criminal justice no different or higher punishment 
should be imposed upon one than such as is pres- 
cribed to all for like offences.” 

A large number of American decisions on the ques- 
tion were cited at the Bar; but we are, to some 
extent, relieved from the duty of considering all 
these decisions in detail, in view of the decision 
of the S. C. of India in ‘Charanjit Lai Chaudhary 
V. Union of India', AIR (38) 1951 S. C. 41: (1950 
SCR 869), where a number of the same Ame- 
rican decisions as were cited before us, were con- 
sidered, & certain principles were approved. These 
principles are summarized by Willis in a para, 
headed "Meaning & Effect of the Guaranty”, at p. 
579 in the Constitutional law of the United States. 
His Lordship Fazl Ali, J. of the S. C. of India ac- 
cepted the summary as a correct statement of 
the law on the equal protection clause in the 
American Constitution (vide ‘Charanjitlal v. Union 
of India', AIR (38) 1951 S C 41 at p. 44: (1950 
SCR 869). Three of these principles refd. to by 
Willis have a direct bearing on the question before 
us. These three principles are : 

"1. The guaranty of the equal protection of 
the laws means the protection of equal laws. 

2. It forbids class legislation, but does not for- 
bid classification* which rests upon reasonable 
grounds of distinction: it merely requires that 
all persons subjected to such legislation shall be 
treated alike under' like circumstances & conditions 

both in the privileges conferred & in the liabilities 
imposed. 

3. Mathematical nicety & perfect equality are 
not required, & one who assails a classification 
must carry the burden of showing that it does not 
rest upon any reasonable basis,” 

(99) I now proceed to consider the arguments 
advanced before us on this part of the case in the 
light of the principles stated above. Mr. Das has 
contended that S. 3 of the impugned Act gives an 
arbitrary & naked power to the state Govt., un- 
trammelled by any considerations, to pick & choose 
estates or tenures of any particular proprietor or 
tenure-holder & say that they have passed to & 
become vested in the State, while no action Is 
taken against other proprietors or tenure-holders 
standing in like circumstances & conditions. It is 
stated that, as a matter of fact, the estates & 
tenures of some of the big landlords have only 
been notified so far. Mr, Das has refd. to certain 
affidavits filed on behalf of his clients. In one of 
the affidavits (that of Lakshman Nidhi), a state- 
ment of the gi’oss income, etc., has been made, & 
the statement shows that the net income from 
the estates & tenures of the Maharajadhiraj, cal- 
culated under the provisions of the impugned Act, 
^ ^ n^ghbourhood of three lakhs only. 
^ that basis, the compensation payable to him 
wui be about ten lakhs. A statement of the ar- 
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rears of rent payable to the Maharajadhiraj, the 
e.stimated value of the standing timber in the es- 
tates of the Maharajadhiraj, a statement showing 
details of land settlement from 2-1-1946, etc.» have 
also been put in. The statement of arrears shows 
that the balance ou^tanding at the end of 135? 
Fasli was in the neighbourhood of thirty lakhs. It 
is stated that even deducting fifty per cent the 
State Government will get from arrears of rent 
more than what it will have to pay as compen- 
sation in other words, half the arrears of rent 
are made to pay for all the estates & tenures of 
the Maharajadhiraj Bahadur. In Misc. Judicial 
Case No. 239 of 1950 of which the petnr. is Raja 
Prithichand Lai Chaudhury, an affidavit discloses 
that the gross assets amount to Rs. 10 lakhs & 
odd, v/hereas the deductions as per the impugned 
Act will exceed the gross assets. These statements 
have not been controverted, & Mr. Das contends 
that they show how section 3 will operate in prac- 
tice. He states that the State Govt, will take, 
at the beginning, the estates & tenures of such 
landlords only to whom very little compensation 
is to be made or to whom the payment can be 
made from the arrears of rent or other accumul- 
ated resources; thus, the estates of these big land- 
lords will be made to pay for other smaller estates 
where the scale of compensation payable is bigher 
& there are no aiTears of rent or other resources; 
The contention of Mr. Das is that the effect of 
S. 3 has to be considered in the light of these 
facts & circumstances & if so considered, the effect 
is to give arbitrary power to the State Govt., to 
pick & choose a power which is not a reasonable 
discretion, but which clearly contravenes the equa- 
lity provision of the Indian Constitution. ^Ir. 
Das placed strong reliance on the decision in 'Yick 
Wo v. Peter Hopkins’, (1886) 118 US 356: 30 
Law Ed 220), where the pltf. in error was a 
native of China who had been found guilty of a 
violation of certain ordinances, which made it un- 
lawful for any person or persons to establish, main- 
tain or carry on a laundry within the corporate 
limits of the City & County of San Francisco with^ 
out having first obtained the consent of a board 
of supervisors, except the same be located in a 
building constructed either of brick or stone, etc 
The S. C. of CaUfomia considered the ordinance 
as vesting in the board of supervisors a not un- 
usual discretion in granting or withholding thsir 
assent to the use of wooden buildings as laundries, 
to be exercised in reference to the circumstances 
of each case, with a view to the protection of 
the public against the dangers of fire. The S. C. 
of America held otherwise, & Matthews, J. 
delivered the opinion of the Ct., said as follows : 

"We are not able to concur in that Interpretar 
tion of the power conferred upon the supervisora 
There is nothing in the ordinances which points 
to such a regulation of the business of keepio? 

& conducting laundries. They seem intended to 
confer, & actually do confer, not a discretion to 
be exercised upon a consideration of the drcum- 
stances of each case, but a naked & arbitrary powo^ 
to give or withhold consent, not only as to places, 
but as to persons.” . 

(108> The learned Attorney-General sought w ; 
distinguish this decision on the footing that 
thews, J. based his decision not on the invalids , 
of the ordinances, but on the groimd of discfr 
mination in actual operation of the ordinances. ^ 
is true that Matthews, J. said: I 

"In the present case, we are not obliged to m 
son from the probable to the actual Se pass up^ n 
the validity of the ordinances complained of, » i 
tried merely by the opportunities which 
terms afford of xmequal & unjust discrUntaatioii^ vj 
their adminis^tion. For the cases present 
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ordinwces in actu&l operation^ & the facts shown 
establish an administration directed so exclusive- 
ly against a particuiai- class of persons as to war- 
rant & require the conclusion that whatever may 
have been the intent of the ordinances as adopted, 
they are applied by the public authorities charged 
with their administration, & thus representing the 
State itself, with a mind so unequal & oppressive 
as to amount to a practical denial by the state 
of that equal protection of the laws which is 
secured to the petnrs., as to all other persons, by 
the broad & benign provisions of the Fourteenth 
Amendment to the Constitution of the United 
States, Though the law itself be fair on its face 
& impartial in appearance, yet, if it is applied & 
administered by public authority with an evil eye 
& an unequal hand, so as practically to make un- 
just & illegal discriminations between persons in 
similar circumstances, material to their rights, the 
denial of equal justice is still within the prohibi- 
tion of the Constitution." 

But if the judgment is read as a whole, it would 
appear that the ordinances themselves were held 
to be invalid, & Matthews, J. refd. with approval 
to the decision in ’Baltimore v. Redecke’, (49 Md 
217), which held that where the legislature com- 
mits to the unrestrained will of a single public 
officer the power to notify every person who em- 
ploys a steam engine in the prosecution of any 
business in the City of Baltimore, to cease to do 
so, & by providing compulsory fines for every day s 
disobedience of such notice & order of removal, 
renders power over the use of steam in ihat 
city practically absolute, so that he may prohibit 
its use altogether, the legislature practically gives 
a single individual uncontrolled power, & thus 
violates the principle that equal protection of the 
laws is a pledge of the protection of equal laws. 
The decision was so understood by the S. C. itself 
in 'Homer Adolph Plessy v. John H. Furguson’, 
<1896) 163 US 538: (41 Law Ed 256), where it was 

“Thus in ‘Ylck Wo v. Hopkins’, (1886) 118 US 
256: (30 Law Ed 220), it was held by this Ct. that 
a municipal ordinance of the City of San Fran- 
cisco to regulate the carrying on of public laun- 
dries within the limits of the municipality vio- 
lated the provisions of the Constitution if it con- 
ferred upon the municipal authorities arbitrary 
power, at their own will & without regard to dis- 
cretion, in the legal sense of the term, to give 
or withhold consent as to persons or places with- 
out regard to the competency of persons apply- 
ing, or propriety of the places selected for the 
carrying on of the business.” 

(101) The learned Attorney-General has sought 
to justify S. 3 on the ground of administrative 
convenience, & has relied on the decision ‘in peo- 
ple of the State of New York ex rel. Simon Lieber- 
man v. John E. Van De Carr, Warden’, (1905) 199 
US 552: (50 Law Ed 305). I do not think that 
that decision really helps the learned Attorney- 
General. The question in that case was the vali- 
dity of 8. 66,' Sanitary Code of New York. The 
eectlon was as follows: 

*'S. 66. No milk shall be received, held, kept, 
either for sale or delivered in the city of New 
York, without a permit in writing from the board 
of health, ^ subject to the conditions thereof." 

The conteniton of Counsel for the pltf. in error 
was not that a business so directly affecting the 
health of the Inhabitants of the city as the fur- 
H^nilshlng of n^ght not be the subject of regu- 
^'i^tlon. under the authority of the state, but that 
Pie Ot. of appeals of New York had sustained this 
Mght of regulation to the extent of authorising 
pie of health to exercise arbitrary power 

selection of ^ose it might see fit to permit 
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to sell milk under the section quoted; thus 
constmed, it worked the deprivialion of the pltf 
in error’s liberty St property without due process 
of law. This contention was repelled, & Day, 
J. who delivered the opinion of the Ct. said: 

"W® do not so understand the decision of the 
highest Ct. of New \ork. As we read it the au- 
thority sustained is tlic grant of power to issue or 
withhold permits in the honest exercise of a rea- 
S(3nable discretion. In the opinion of the appellate 
division, whose judgment was affirmed in the Ot. 
of appeals, it was said: “such regulations, how- 
ever, should be uniform, & the board should not 
act arbitrarily: & if this section of the sanitary 
code vested in them arbitrary power to license 
()ne dealer (in a lawful commodity) & refuse a 
license to another similarly situated, undoubtedly 
It would be invalid (‘Yick Wo v. Hopkins’. (1886) 
118 U S 356: 30 Law Ed 220); but such was not 
Its pui-pose, nor is that its fair construction.” 

It appeaj-s to me that there is no real conflict 
between the decision in 'Yick Wos case’, (1886) 
118 US 356: (30 Law Ed 220), & the decisioin 
which Day, J. gave in ‘People of the State of New 
York Ex rel. Simon Lieberman's case’, (1905) 199 
US 552; (50 Law Ed 305). The question was really 
one of construction of S. 66 of the Sanitary Code 
of the City of New York, & it was held that all 
that S. 66 did was to authorise the exercise of a 
reasonable discretion. 

(102) In the case before us, the positon is diffe- 
rent. I agree that with the best of intentions. 
It would be impossible for the State Govt, to take 
over all the estates & tenures at the same time, 
nor do they propose to do so. The process of 
taking over will undoubtedly spread over a num- 
ber of years. In the meantime there is bound to 
be unequal treatment. The impugned Act does 
not prescribe any safeguards or rules, nor does It 
lay down any stages, indicative of how the pro- 
cess is to be worked out. On the contrary, it leaves 
the whole matter to the unfettered discretion of 
the State Govt. Even in respect of the same 
estate or tenure, the operation of S. 3 will result 
in an invidious distinction; the interest of one 
co-sharer will be taken while the interest of 
other co-sharers will remain intact, because the 
scheme of S. 3 is to take not estate by estate 
but proprietor by proprietor. On what reasonable 
basis can such a distinction be supported? l can 
find none. In the estates & tenures of the pltf 
Maharajadhiraj, there are, it is stated, several 
co-sharers who have been left unaffected. The 
affidavits of thirteen such co-sharers have been 
filed before us. I should have thought that, admi- 
nistratively, it would be more convenient to acquire 
the entire interests in one estate before proceed- 
ing to take another. It should be made clear 
that some of these co-sharers are co-sharers in the 
parent estate of tenure & not in subordinate te- 
nures, so that the argument that unless the parent 
estate is taken subordinate tenure cannot be taken 
will not hold water, if there w'ere anything m 
the Impugned Act to show that S. 3 was meant 
to get over or adjust administrative Inconvenience 
or that in actual operation it would have that 
effect, one might hold that the discretion given 
by S. 3 was a reasonable discretion. l am aware 
that every fact which it is possible for us to as- 
sume, must be assumed in favour of the constitu- 
tionality of an enactment; but giving my best con- 
sideration to all the facts & circumstances, I am of 
the view that It Is not possible to sustain S. 3 
on the ground that It gives a reasonable discre- 
tion to the State Govt. On the contrary, ft seemd 
to me that, having regard to the scheme of ope- 
j-atlon of S. 3, It gives such an unrestrained power 
that It Is bound to result in discrimination befr* 
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ween members of the same class standing in like 
circumstances ^ condition; in other woras, it de- 
nies the protection of equal laws. 

UOii) Tue other ground of inequality which Mr, 
P, R. Das has urged, relates primarily to the three 
slab syj^tems in Ss. 23 m 24 of the impugned Act. 
That ground has been so fully covereu by my 
learned brother Reuben, J. that 1 shall not be 
justilied in repeating all that lie has said, except 
10 Slate mat 1 respecUulty agree with him on 
this point iSi make a few additional observations. 
Tile Lhree .slabs work unequany in varioius ways, 
i)i it is difficult to justify them on the principle 
of reasonable classification, as was sought to be 
done by the learned Attorney-General. Take, for 
example, the deduction in clause U) of fcJ. 23, viz. 
"cost of works of benefit to the raiyats of the 
estate or tenure ‘r The impugned Act does not 
contain any provision for spending any amount 
for the benefit of the raiyats, & it is difficult to 
avoid the inference, contended for by Mr, Das, 
that the deduction is an arbitrary one made 
solely for the purpose of artificially reducing tiie 
amount of compensation. There are some big 
estates in Bihar wTiere a substantial part of the 
value or w'ealth of the estate lies in unworksd 
mineral deposits or in forests consisting of stand- 
ing timber from which there is very little present 
income. Tw'o such estates are the estates of the 
Maharaja of Chotanagpur & the Raja of Ram- 
garh. Affidavits have been filed on behalf of one 
of these estates to show the value of its unworked 
mineral deposits. It is well known that there 
are very few raiyats in forest lands or on land 
under which there are mineral deposits; yet these 
proprietors will have to submit to a heavy deduc- 
tion on account of the ‘‘cost of works of benefit 
to the raiyats”, though there may be fewer raiyats 
in their estates than in other estates of thickly 
populated areas. T agree that proprietors & te- 
nure-holders may be treated as a class, but with- 
in the class itself the impugned Act authorises 
grossly unequal treatment. It is well settled that 
the principle of classification must have some re- 
ference to the purpose or object of the legislation. 
The legislature has, indeed, a wide discretion in 
the matter of distinctions to be made, & the mem- 
bers of legislature know the needs of the public 
for which the distinctions are to be made. But 
the legislature is not entitled to make a distinc- 
tion or classification which is clearly unreasonable 
& arbitrary. The pmpose or object of the slab 
system, I take it, is to give some equivalent in 
money (be it adequate or inadequate! for the 
property which is being acquired; that equivalent, 
according to the object of the legislation, should 
bear some relation to the ‘value’ of the property 
taken; but it is based on ‘income’ artificially & ax‘- 
bitrarily arrived at, resulting in unequal treatment 
of persons standing in like conditions & circum- 
stances except in the matter of largeness or small- 
ness of their interest. One typical example of 
the inequality is in the deduction of income-tax. 
All through the impugned Act, the assumption is 
as if income-tax is a tax on pi’operty Instead of 
being a tax on income. In S. 25 (2) the net income 
from royalties is to be calculated by deducting 
from gross income (sic) income-tax paid 'thereon', 
though income-tax is paid on total income & not 
on income from a particular source only; the re- 
sult of this Provision will again be unequal treat- 
ment. 

(104) Therefore, it would be wrong to draw an 
analogy between the impugned Act & a tax law 
which imposes a tax on income on a progressive 
basis. Our attention has been drawn to some of 
the American decisions on inheritance tax law. In 
Bome of which a distinction was made between 


blood relations & strangers; ‘Cornelius K. G. Bill- 
ings V. People of the State of Hlinois’, (1903)- 18ft 
U S 98 : (47 Law Ed 400), ‘Jessie Norton Torrence 
Magoun V. Illinois Trust & Savings Bank’, (1898) 
170 U S 283: (42 Law Ed 1037). The distinction 
was upheld on the gi‘ound that the tax was not 
on money, but on the right to inherit, & might 
be graded according to the value of the inheri- 
tance or accoi’ding to the relation of the person, 
who was inheriting, to the deceased holder of the 
property. In effect, it was held that such tax 
was not property tax at all. There is one other 
decision which, l think, is important — ‘Cumber- 
land Coal Co, V. Board of Revn. of Tax Assess- 
ments in Greene Country Pennsylvania*, 284 U S 
23: (76 Law Ed 146). The decision was given in. 
seven cases which related to assessment for taxa- 
tion of the coal lands in several townships. It 
appears that the commissioners assessed all coal 
in the same township at the same valuation, re- 
gardless of the remoteness or accessibility of the 
said coal to the market, cost of operation, means 
of transportation, etc., it was held that a system 
was deliberately adopted which ignored differences 
in actual values so that property in the same 
class as that of the complaining tax payer was 
valued at the same figure as the property 'of 
other ownei's which had an actual value admitted- 
ly higher. 'The decision in ‘Carles tJ. Cotting & 
Francis Lee Higginson v. A. A. Godard’, (1901) 185 
US 79: (46 Law Ed 92), is important in the 

sense that it affirmed the principle earlier laii 
down that an arbitrary selection can never be? 
justified by calling it classification. It was ob- 
served ; 

“But while recognising to the full extent ther 
impossibility of an imposition of duties & obli- 
gations mathematically equal upon all, & also re- 
cognizing the right of classification of industries 
& occupations, we must nevertheless alw'ays remem- 
ber that the equal protection of the laws is gua- 
ranteed, & that such equal protecUon is denied 
when upon one of two parties engaged in the 
same kind of business & under the same condi- 
tions burdens are cast which are not cast upon 
the other. There can be no pretence that a stock- 
yard which receives 99 head of cattle per day a. 
year is not doing precisely the same business as 
one receiving 101 head of cattle per day each 
year. It is the same business in all its essential 
elements, & the only difference is that one does 
more business than the other. But the receipt of 
an extra 2 head of cattle per day does not change 
the character of the business. If once tiie door 
is opened to the affirmance of the proposition that 
a state may regulate one who does much business,, 
while not regulating another who does the same 
but less business, then all significance in the 
guaranty of the equal protection of the laws is iMt’ 
These observations apply with equal force to the 


Impugned Act. 

(105) Apart from the slab systems, there ^ 
other instances of unequal treatment in the im- 
pugned Act. A proprietor or tenure-holder 
estate consists mostly of undeveloped or unworkeu 
mines is treated differently from other proinietora 
or tenure-holders, because he gets no compeffiW- 
tion whatsoever for unworked or undeveloped nuncs- 
There is similar inequality of treatment with 
gard to standing timber. Even in the matter m 
an'ears of rent, the proprietors of lai^r estates 
tenures are put in a different position from 
proprietors or tenure-holders of smaller estates. i ; 
the same estate or tenure, one co-sharer m^ 
put in a different position from another, at 
unrestrained will of the executive. S. 10 (2) 
thorises the State Govt, to terminate leas^ 
parently without payment of compensatloiif 
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the lessee has not done any prospecUng or deve- 
lopment worlc before the date of tlie comtiieiice*' 
mnt of the Act. This is, clearly enough, an arbl- 
U'ary distinction between one set of lessees & an- 
other, based on no reasonable classification. Even 
amongst secured creditors whose claims are to db 
paid out of compensation monev, there is disiinc- 
Uon; see Cl. (5) of s. 24 . 

1106) For all these various reasons, i hold that 
the impugned Act contravenes the provisions ot 
Art. 14, Const. Ind., & is accordingly void. In my 
opinion, the whole Act is void, because the provi- 
sions whicli contravene the fundamental right gua- 
ranteed under Art. 14 cannot be extricated from 
lotiier provisions of the impugned Act. 

(107) I now turn to Cl. (4), Art. 31 of the Con- 
stitution to consider the question whether that 
clause prevents us from calling the impugned Act 
in question, CL (4) reads as follows: 

“If any Bill pending at the commencen'.er.t of 
this Constitution in the Legislature of a Slate has, 
after it has been passed by such Legisatiire, been 
reserved for the consideration of the President & 
has received his assent, then, notwitlistanding any- 
thing in this constitution, the law so assented to 
shall not be called in question m any Ct. on the 
ground that it contravenes the provisions of Cl. 
( 2 )." 

It is not disputed that the Bihar Land Reforms 
Bill which ripened into the impugned Act was 
pending at the commencement of the Constitu- 
tion in the legislature ofTlihar. It is not also 
disputed that the Bill was reserved for the consi- 
deration of the President & received his assent. Mr. 
Das has urged two points: firstly, he has em- 
phasised the word 'law’ occurring in Cl. (4), & 
has contended that the impugned Act, not being 
valid law for one reason or another, does not come 
within the meaning of the expression ‘law’ occurr- 
ing in Cl. (4); secondly, he has contended that 
the only ground on which the impugned Act can- 
not be called in question under Cl. (4) is that it 
contravenes the provisions of Cl. (2). According 
to him, the assent of the President will not save 
the impugned Act if it contravenes some provi- 
sions other than those of 01. (2), Art. 31. I do not 
think that his first contention fs correct. I have 
already stated that the word ‘law’ has been used 
in different senses in the diffez’ent clauses of Art. 
31, & the context makes that quite clear. The 
second contention of Mr. Das, however, appears to 
me to be correct. In express terms. Cl. (4), Art. 
31 says that “the law so assented to .shall not be 
called in question in any Ct. on the ground that 
it contravenes the provisions of CL (2)’’. If the 
intention were that the law so assented to shall 
not be called in question on any ground 
Whatsoever, the Constituent Assembly could have 
easily said so. On the contrary, they seemed to 
have deliberately conned the clause to one & one 
ground only, viz., that the law contravenes the 
ftzrovisions of CL (2). The effect of the assent 
of the President, therefore, is notliing more than 
this that the impugned Act cannot be called in 
question on the ground that it contravenes CL (2), 
Art; 31, if, however, the impugned Act contra- 
venes, as I have found that it does, the provisions 
of Alii. 14 of the Constitution, the assent of the 
(President does not prohibit us from calling the 
impugned Act in question on that ground. It has 
been contended before us on behalf of the State 
of Bihar that the inequality, if any, relates to 
the matter of compensation only, & if Con- 
Bpuent Assembly intended to save the impugned 
Acji i^from. being called in question on the ground 

of compensation it must follow, by 
y< implication, that the Constituent Assem- 
bd^d to save the jympushod Act from any 


inequality in the matter of compcn.sation. In mv' 
view, which I have already e.xplained, the ineoua- 
hty is noi confined to the matter of conipen-satloa 

V ineqiiality 

iclates only to the matter ol compensation, I d(>’ 

not think that that would prevent us from call- 
ing the Jiiipugned Act in question on the ground 
that it contr^'ones the fundamental right guaran- 
teed by th 'sions of Art. 14. Cl. (4).. Art. 31 
seeks to ^ a fundamental right & must 
in my opn. construed strictly. The learned 

.Advocate Ge... ,i of Bihar, who followed the learn- 
ed Attorney-General, for the State of Bihar, drew 
our attention to the word “notwithstanding any- 
thing in this Constitution” occurring in Cl. {4), Art. 
31, but which did not occur in Cl. (t>), & contended 
that those words enlarged the effect of the opera- 
tive portion of the clause. He contended that the 
meaning of those words was that notwithstanding 
the provisions of Art. 14, the law assented to by 
the Piesident could not be called in question. I 
am not prepared to accept this argument as cor- 
rect. The words "notwithstanding anything in this 
Constitution cannot have the effect of enlarging 
the operative portion of the clause which, in clear 
terms, mentions one & one ground only,’ namely,! 
the ground arising out of the contravention of the! 
provisions of CL C2), Art. 31. 

(108) The learned Advocate-General of Bihar 
also contended that, apart from CL (4) altogether, 
CL (2), Art. 31 read with Entry 42 of List III 
showed that it was open to the legislature ro specify 
whatever principles it chose to specify for determin- 
ing the compensation; the legislature has, in its 
wisdom, chosen to fix certain principles, & it is 
not open to the Ct. to sit in judgment over the 
legislature. He states that in the matter of com- 
pensation, there is a difference between the Ame- 
rican Constitution & the Indian Constitution, & 
except on the ground of fraud, it is not open’ to 
the Ct, to adjudicate on the reasonableness or 
otherwise of the principles specified for compen- 
sation. There- is some difference in the wording 
of Entry 42 of List III & that of CL (2), Art. 31, 
which is not material for the purpose of this argu- 
ment. But I think that there are two good rea- 
sons why the contention of the learned Advocat e - 
General of Bihar cannot be accepted. Firstly, the 
word ‘compensation’ has a legal significance which 
cannot be ignored. It is to be remembered that 
Art 31 (2) is a guaranteed fundamental right, 
for the enforcement of which a remedy is pro- 
vided. It can hardly have been the intention of 
the Constituent Assembly that a fundamental right 
guaranteed by the Constitution shall not be jus- 
ticiable. (For this part of the argument I am 
ignoring Cl. (4), which does make one ground of 
contravention non-justiciable). Secondly, it is, no 
doubt, correct to say that the legislature can spe- 
cify the principles on which compensation is to be 
given, but in specifying those principles, the legis- 
lature must obey the other provisions in Part III 
of the Constitution. It is not open to the legis- 
lature to say that I have been given the right to 
specify the principles, & therefore, it is open to 
me to fix principles in contravention of Art. 14 of 
the Constitution. If that were the view to be ac- 
cepted, then the fundamental rights guaranteed by 
the provisions in Part III of the constitution would 
be utterly meaningless. As stated in Art. 245 of 
the Constitution, which I have earlier quoted, the 
power to make laws by the legislature of a State 
is “subject to the provisions of this Constitution". 

It is, I think, correct that CL (4), Art. 31 was 
enacted to save certain Bills relating to compul- 
sory acquisition of property as part of a general 
scheme of land reform, from being later called In 
question on the ground of inadequacy of compen— 
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nation. But I do not think that there was any 
intention to save such Bills from contraventions 
other than the particular contravention refd. to 
in the operative portion of Cl. (4), In any view, 
the intention as e.vpressed in the words used in 
ICl. (4), is clear enough. It prevents the Ct. from 
calling in question the impugned Act on the ground 
that it contravenes the provisions of Cl. (2), Art. 
'31, it does not prevent the Ct. from calling in 
; question the impugned Act on any other ground. 
< Therefore, mj' view is that Cl. (4), Art. 31 does not 
^.save the impugned Act, 


( 109 ) Delegated Legislation : Mr. Das has raised 
the further contention that the impugned Act is 
bad by reason of a delegation of legislative power. 
He has refd. particularly to S. 32 {2> & Cl. (p), 
•Sub-s. (21, S. 43, Impugned Act. His contention 
may be briefly summarised thus ; under Entry 42 
of List III, the State Legislature can make a law 
with respect to, ‘inter alia’, “the form & the man- 
ner’’ in which compensation for property acquired 
for the purpose of a State is to be given; in the 
Impugned Act, particularly in the sections refd. 
to above, the State Legislature has not itself made 
-a law with respect to “the form & the manner" in 
\vhich compensation is to be given, but has left 
the law making entirely, or In substance, to the 
3tate Govt. It is contended that this is delegation 
of legislative power. It must be made clear here 
that the argument of Mr. Das on this point has 
no reference to Cl. (2), Art. 31 which requires, 
'inter alia’, that the ‘law must provide’ the manner 
in which compensation is to be given. It is one 
thing to say that the Impugned Act contravenes 
•Cl. (2), Art. 31; but it is quite a different thing 
to say that the Impugned Act is bad by reason 
•of a delegation of legislative power. Therefore, 
we have to consider this question of delegation of 
legislative power, irrespective of Cl. (2), Art. 31. 

(110) This question of delegated legislation is a 
question of some complexity, & not always easy 
to answer. I am constrained to admit that I have 
veered from one point of view to another on this 
question, & have made up mind after a good deal 
of hesitation. If I had felt that our decision in 
these cases was final, I would have been content 
to rest my decision on the other findings which 
I have given; but as our decision is subject to ap- 
peal, it is desirable that I should record my find- 
ing on this question as well. 

(111) For facility of understanding, I am placing 
below, side by side under two heads, what the 
legislature has itself determined & what it has 
left to the State Govt, in the matter of “the form 
& manner” of the compensation to be given under 
the Impugned Act: 


"MHiat the Legislature has itself determined. 

1. The amount of compensation shall be paid in 
one of three alternatives forms : 

(a) in cash, or 

(b) in bonds, or 

(c) partly in cash and partly In bonds, 

2. The bonds shall be either negotiable, or non- 
negotiable & non-transferable. 

3. The bonds shall be payable in forty equal 
instalments. 

4. The bonds shall carry interest at 2i per 
centum per annum. 

What the Legislature has left to the Executive. 

1. The State Govt, is to* decide which of the 
three alternative forms to adopt, & If alternative 
(c) is adopted, to determine the proportion. 

'I The Stale Govt, is to decide which of the 
two alternatives (as to the nature of the bonds) 
to adopt. 


3. The State Govt, is to fix the period of 
4nstalments. 


4. The state Govt, is to determine at what pe- 
riods the payment of interest will be made." 

It would, I think, be wrong to say that the legis- 
lature has not, at all, applied its mind or has left 
the exercise of the legislative power entirely to the 
executive. It has given the executive (meaning the 
State Govt.) a somewhat unusual & wide discre- 
tion; but wide though the discretion is. it still has 
limits which have been fixed by the legislature, 

& those limits cannot be transgressed by the State 
Govt. In other words, the discretion or power 
given to the State Govt, is not an unlimited dis- 
cretion or power. It may well be that the legis- 
lature thought fit to leave that discretion to the 
State Govt., because the State Govt, would be in the 
best position to know in what shape & to what ex- 
tent the financial resources of the State would be 
able to bear the burden of compensation ,if & when 
it falls on the State Govt, to bear that burden. 

(112) This question of delegated legislation has 
been the subject of many judicial decisions, which 
were considered by a S. B. of this Ct. in ‘Kishorl- 
lal v. Debi Prasad’, 29 Pat 71; (AIR (37) 1950 
Pat 50). I do not propose to refer them all. I 
shall refer to only two decisions; one is the deci- 
sion of the S- C. of India in the ‘State of Bombay 
V. Narottamdas Jethabhai’, Case No. 10 of 1950, 
D/- 20-12-1950: (AIR (38) 1951 S C 69), in which 
their Lordships distinguished the earlier decision 
of the P. C. in ‘jatindra Nath v. Province of Bihar*, 
AIR (36) 1949 PC 175: (50 Cr L J 897), & re- 
afiirmed the principles laid down in ‘Empress v. 
Baruah’, 5 I A 178 : (4 Cal 172 P O). The other 
decision is the Australian case of ‘Victorian Steve- 
doring & General Contracting Co. Proprietary Ltd. 
v. Dignan’, (46 G L R 73), which was relied on 
in the P. B. decision refd. to above. If I 
say so with respect, a very lucid exposition of the 
doctrine of delegated legislation will be found in 
the judgment of Dixon, J. in the Australian case 
refd. to above. Dixon, J, traced the origin of the 
doctrine from (a) the theory of 'separation of 
powers’ in a written constitution, & (b) the well- 
known maxim ‘delegata potestas non potest dele- 
gari'. I think that it is well-settled that the maxim 
refd. to above has po application to sovereign legis- 
lative bodies under the Indian Constitution, The 
P. C. has said in a number of cases that wltlM 
the limits of their jurisdictions, the State (previ- 
ously provincial) legislatures have plenary 
This view was expressed in ‘Burah’s case’, 5 1 A 17®: 

(4 Cal 172 P C), as far back as 1878, & has now 
been re-aflSrmed by the S. C. of India. With 
gard to the doctrine of “the separation of powers, 
it has always been a difficult task to * 

distinction between a law requiring compliance vhW 
directions upon some specified subject which tw 
administration thinks proper to give, & a law^ 
vesting the administration with authority, to 
late upon the same subject. In ‘Field & Ca v* 
Clark’, (1891) 143 U S 649: (36 Law Ed 294), j 

Ranney was quoted as stating the distinction Ung- 
“The true distinction is between the ■ 

of power to make the laWi which necessarily ^ 

volves a discretion as to what it shall be; & , 

ferring an authority or discretion as to its i 

tion, to be exercised under & in pursuance of ™ j 
law. The first cannot be done; to the latter n .. | 

valid objection be made.” M-.int I 

The matter has been put somewhat dlffermiW' _ ,, I 
English decisions where It has been held that _ J 
“a general power of legislation belonging 
legislature constituted under a rigid constltun j 
does not enable it by any form of enactmCTP^ja 
create & arm with ‘general’ legislative autho™^ 
a new legislative power not created or ai^<«Jgg| 
by the instrument by which it is established. 

R. v. Burah, 5 Indian Appeals 178, at 


1981 
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In re. The Initiative & Referendum Act— (19i9) A c 
935 at p. 945). 

Perhaps, the truth of the matter is that the doc- 
trine of the separation of powers & its logical con- 
seciuences were not accepted in the British Colo- 
nial legislative theory & practice to the extent 
to which they were accepted in America, even 
though some of the colonies (or dominions) had 
written constitutions with a separation of powers. 
In the Australian decision refd. to above, Dixon 
J. said: ^ 

“I, therefore, retain the opinion ^'^Kn I ex- 
pressed in the earlier case (Huddart Parkar Ltd., 
44 C L R 492) that 'Roche v. Kronheimoi", (29 
O L R 329), did decide that a statute conferring 
upon the Executive a power to legislate upon 
some matters contained within one of the sub- 
jects of the legislative power of the Parliament is 
a law with respect to that subject, & that the dis- 
tribution of legislative, executive & judicial powers 
in the Constitution does not operate to restrain 
the power of the Parliament to make such a law. 
This does not mean that a law confiding autho- 
rity to the Executive will be valid, however exten- 
sive or vague the subject-matter may be, if it does 
not fall outside the boundaries of Federal power. 
There may be such a width or such an uncer- 
tainty of the subject matter to be handed over 
that the enactment attempting it is not a law with 
respect to any particular head or heads of legis- 
lative power," 

Evatt, J, put the matter still more succinctly in 
the following observations: 

"On final analysis, therefore, the Parliament of 
the Commonwealth is not competent to 'abdicate' 
its powers of legislation. This is not because Par- 
liament is bound to perform any or all of its legis- 
lative powers or functions, for it may elect not to 
do so; & not because the doctrine of separation 
of powers prevents Parliament from granting au- 
thority to other bodies to make laws or by-laws 
& thereby exercise legislative power, for it does 
so in almost every statute; but because each & 
every one of the laws passed by Parliament must 
answer the description of a law upon one or more 
of the subject-matters stated in the Constitution, 
A law by which Parliament gave all its law-malcing 
authority to another body would be bad merely 
because it would fail to pass the test last men- 
tioned." 

In the case of our S. C. refd. to above (‘The State 
of Bombay v. Narottamdas’, (AIR (38) 1951 S C 
69), the broad question whether It is permissible 
for the Legislatures, Central or Provincial, while 
acting within their legislative fields, to delegate 
their legislative powers was raised but not decided, 
It is, therefore, still an open question if we can go 
as far as Dixon & Evatt JJ. went in the Austra- 
lian case. But it is clear that our S. C. re-affirmed 
the principles of ‘Burah's case', 5 lA 178: (4 Cal 
172 P O), His Lordship Das, J. analysed the prin- 
ciples in ‘Burha’s case’, (5 I A 178; 4 Cal 172 
PC) with reference to the various Ss. of Act 
Xxn of 1869. Ss. 1 & 8 came under one head; 
8. 9 said ; 



, The said Lieutenant-Governor may from time 
to time, by notfn. in the Calcutta Gazette, ex- 
tend mutandis' all or any of the provisions 

contained in the other sections of this Act to the 
Jalntla Hills, the Naga Hills, & to such portion 
of the Khasi Hhls as for the time being forms 
Of British India. Every such notfn. shall spe- 


the boiindaries of the territories to which it 


c^g to thts section. Lord Selbome observed : 

legislature decided that ft was fit & proper 
Ihdiidjoiifing district of the Khasi & Jalntla 


Hills should also be removed from the jurisdiction 
of the existing Cts., & brought under the .same 
piovisions with the Caro Hills, not necessarily 
& at all events, but if & when the Leiuteiiant-Gov- 
ernor should think it desirable to do so; & that it 
was also possible that it might be expedient that 
not all, but some only, of those provisions should 
be applied to that adjoining district. And accord- 
ingly the Legislature entrusted, for these purposes 
also, a discretionary power to the Lieutenant-Gov- 
ernor." 

If it was open to the legislature to entnist a dis- 
cretionary power to the Lieutenant-Governor in 
such wide terms as to extend ‘mutatis mutandis’ 
all or any of the provisions contained in other 
sections of the Act to certain areas, I do not see 
why such discretionary power as has been left by 
the impugned Act to the State Govt, should be 
lield bad on the ground of delegated legislation. 
Other instances of a still wider discretion 
left to the executive can be given, but I do not 
think it necessaiy to multiply instances (see ‘Po- 
well V. Apollo Candle Co. Ltd.', (1885) 10 AG 282; 
154 L J P C 7): ‘Archibald G. Hodge v. The Queen’, 
aS83) 9 A C 117. 

(113) Applying the principles laid down in these 
decisions, i would hold that the impug.ncd Act, 
though it leaves a fairly wide discretionary pov/er 
to the State Govt, in the matter of the torm 
& manner of compensation, settles the legislative 
policy, lays down the limits of the discretion but 
confides to the State Govt, certain powers to carry 
out the details of the objects of the enactment; 
therefore, it is not invalid on the ground of dele- 
gated legislation, I must, however, express my 
feeling that if the principle of the doctrine of sepa- 
ration of powers as explained & accepted in some 
of the American decisions were to be applied with 
all its logical rigour to the legislatures under the 
Indian Constitution, it would be difficult to uphold 
the impugned legislation or other legislation of a 
similar nature, 

(114) Mr. Das has commented that some of the 
provisions are so drafted that they are unwork- 
able, & has particularly refd. to .sub-s. (2), S. 32 
which does not fix the intervals at which the forty 
equal instalments become payable. It appears that 
the matter has been left to the rule-making power 
of the State Govt, the validity of which has al- 
ready been discussed on the question of delegated 
legislation. There are probably other drafting de- 
fects; but the question which we are now consider- 
ing is whether the impugned Act 's unconstitu- 
tional, & the criticism that a particfilar provision 
may be unworkable has no direct bearing on the 
constitutionality of the enactment. 

(115) Fraud on the Constitution; Lastly, it was 
contended that the Impugned Act & the assent 
of the President were a fraud on the Constitution. 
This point has been effectively dealt with by my 
learned brother Reuben, J. & I have nothing fur- 
ther to add. 

(116) Conclusion: For the reasons given above, 

I have arrived at the same conclusion as my learn- 
ed brethren that the Bihar Land Reforms Act, 
1950 (Bihar Act XXX (30) of 1950) is unconsti- 
tutional, though not for identical reasons. I have 
attempted to set out above the reasons which have 
led me to the conclusion at which I have arrived, 

Se also answered the issues raised in these cases. 
Accordingly, I agree to the orders proposed by my 
learned brother Shearer, J. 

V.S.B. Suit decreed. 
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Liakat Mtan — Applt, v. Padampat Singhania 
h others — Resps. 

A. F. A. D. No. 537 of 1950 D/- 18-4 1951. 

^iCivil P. C. (1908), O. 41, R. 5 — Stay of execution 
of decree —Order made by appellate Ct. when becomes 
operative. 

Per Ileiilen d Pamasivavxi JJ. — An order of Etay 
under 0, 41, H. 5 passed by an appellate Ct. staying 
execution of the decree appealed from becomes operative 
the moment it is made <St not after communication to the 
subordinate Ct. It follows that from the moment the 
stay order is passed the executing Ct. is deprived of the 
power of executing the decree & any action taken by it in 
execution of ’the decree would be without jurisdiction: 
33 Cal. 927 ; A. I. K. (30) 1949 Lah. 108 (F. B.) ; 
(1SC2J 45 E. R. 1251 and (1862) 31 L. J. Cb. 429, 
EeL on; 1 C. W. N. 226 ; A. I. R. (5) 1918 Mad. 39l 
(F.B.) & A. I. E. (14) 1927 All 401 (F.B.), folL 

[Paras 5, 13] 

Per I mail J. — An order passed by an appellate Ct, 
under 0. 41, E. 6 stay ing execution of decree, being in 
the nature of a prohibitory order, must be communicated 
to the executing Ct. which will then cease to proceed with 
the execution of the decree : A. I R. (5) 1918 Mad. 39l 
(F.B.), Rel. on ; 33 Cal. 927, Not foil. [Para 11] 

Anno. C. P. G , 0. 41, li. 5, N. 17, 

S. C, Sinha -^for ; T, E. Nath— for Resps, 

Reuben J. — The ease has been refd. to a 
Special Bench for a decision as to when an order 
under 0. 41, R. 5, Ciril P. 0. passed by an appel- 
late Cb. becomes operative, whether it operates 
from the moouent when it is passed or only after 
eommunica'ion to the Subordinate Ct. 

[2] This appeal, which is directed against a 
decree for the recovery of possession of certain 
property, was filed on 13-4 1950. On the 14th of 
April by an order under o. 4L, R. 5, an order for 
ad interim stay of delivery of possession was 
passed. The necessary requisites were filed on the 
17th of April & the order was issued for communi- 
cation to the subordinate Ct. By some mischance 
the appH. made an error in naming the subordi- 
nate Ct. & the communication was addressed to 
the Permanent Munsif of Araria instead of the 
Addl. Munsif of Araria. It reached the Perma- 
nent Munsif on the 25th of April & was giyen 
effect to in execution case No. 8 of 1949 of his 
Ct. instead of being given effect to in the execu- 
tion case of the same number in the Gfc. of the 
Addl. Munsif in which the decree under appeal 
was being executed. In consequence, the Addl. 
Munsif delivered possession of the property in 
suit to the D. H. in June 1950. 

[fl] The question at issue has come under the 
consideration of the Gts. in several reported 
decisions. The earliest of these is Bessesswari v. 
Horro Sundatt I 0. W, N. 226, in which property 
was sold in execution of a decree & purchased by 
ft third party subsequent to a stay order u/s- 545, 
Civil P. C. of 1882. Their Lordships held that 
the stay order was in the nature of a prohibition 
to the executing Ct. & would, therefore, take 
effect only when communicated. The executing 


Ct. therefore, had jurisdiction to sell the property 
& the sale was a valid one. Exactly the opposite 
view was taken by Woodroffe & Mookerjee JJ. 
in Hukum Chand v. Kamalanand, 33 Cal, 927 : 
(3 c. L. J. 67), in which the decree, as here, was 
for recovery of possession. While distinguishing 
the case of Bessesswari, (1 G. w. N. 226), on that 
ground that the question arose between the J. D. 
& a thinB^arfcy purchaser, their Lordships went 
on expressly to dissent from the decision in that 
ease. They agreed that a prohibitory order, for 
instance an injunction, will operate as a prohibi- 
tion only from the moment of communication but 
took the view that an order of atiy is not such 
an order &, from the moment when it is madCr 
suspends the power of the subordinate Ct. to 
carry on further execution proceedings. In 
Muthuliumarasami v, Kuppusamit 33 Mad. 74 : 
(3 I. c. 82), a case of an execution sale, theur 
Lordships folld, the case of Bessesswari, (l. O.W.N, 
226), in preference to that of Hukum Chand v. 
Kamalanand, (33 Cal. 927 : 3 0. L. J. 67), bub 
without any discussion. In Bamanathan v. 
Arunachellam, 38 Mad. 766 : (A. I. B. (l) 1914 
Had. 261), another case of execution sale, Sadasiva 
Ayyar J. expressly differed from the decision in 
Muthukamarsami Bowiker's case, (33 Mad. 74 ; 

3 I. c. 82), and expressed the view that unless; 
otherwise provided in the order itself the order 
operates immediately& suspends from that momenb 
the jurisdiction of the Subordinate Ct. to proceedL 
with the execution of the decree under appeaU 
The facts of the case were that a telegram wasf 
sent to the Vakil at Madura informing him of tha 
order of stay & the Subordinate Ct. of BamnaA 
was moved by a petn, accompanied by an aiffidavib 
to stay the sale but it refused to act on the tele- 
gram in the absence of an official communication^ 
Spencer J. made this a ground for distinguishinS 
the case of Muthukumarsami Bowther, (33 Mad- 
74 : 3 I. c 82). In his opinion, the Subordinate 
Ct. acted injudiciously in not po^poning the 
in order to ascertain the truth of the informatioa 
received & he treated this as a reason for setting 
aside the sale. At the same time he observed that 
there was much force in the observation of Wood- 
roffe J. in Hukum Chand v. Kamalanand, (8^ 
Cal. 927 : 3 o. L. 3. 67) : 


■ ''That there is no reason why the operation of an 
of the H. 0. ehould be mxde contingent, say, upon the 
due performance of the duties of the post office.*’ 



he matter next came before a E. B. in K. 
\tachalapati v Kameswaramma, 4 1 Mad. 161* 
L. I. B. (5) 1918 Mad. 391 F.B.), in respect of an 
itachment in execution of a decree made af^ 
le passing of an order of stay. Their Lordships 
icepted the view in Bessesswari* s case, 1 
16. According to Ayling J., the order of 
apellate Ct. is in the nature of a prohibition^ 
lerefore, operates only from oommunioa^^ 
sshagiri J. refd. to the provisions of O. 41, 
argued that the Ct. of first instance 
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jurisdiotion to oxeoute a dooroe in spite of the 
filing of an ap^ieal & therefore, the power can only 
be taken away by ooinnmnioaliioD tniide to it. 

[4] The view in Bessesstvari'g caso, (1 0 , w. N. 
S26), was next taken by a F. B. of the Allahabad 
H. 0. in Parsotavi v. Barhma Nand, 60 all 4 i: 
<A. I. R, (u) 1927 ALL 401 F B.). Miikorji J , who 
delivered the leading judgment, regarded the order 
of stay as a "direction to somebody" & therefore, 
dependent on cciiimuDication. He took tiio 
analogy of a principal directing his agent to pur. 
chase a ton of wheat tt then oountermanding his 
order by a direction received by bis agent only 
after the completion of the purchase. He pointed 
out that by the sale proclamation the public 
are invited by the Ct. to come ct bid for the 
property & asked whether there would be any 
moral justification for subsequently informing an 
innocent third party purchaser that the sale was 
void by reason of an uncommunicated order of stay. 
With respect, I would submit that analogy is not a 
safe guide & that moral considerations are irrelevant 
in a matter of interpretation. The case before their 
Lordships was one of a stranger purchaser & hia 
Lordship held that the sale was a valid sale. He 
drew a distinction between such a case & that of 
a D. H. purchaser, observing ; 

“The D. H. cannot shake oil his character as such 
merely by reason of his auction.purchase, & he is bound 
by all orders passed in the case. A stay order, therefore, 
^vill operate against him & it may be that a purchase by 
a D, H. will be set aside on the mere ground of the pas- 
fiing of a stay order.” 


The point was next consd. but not decided in 
Jatis Ghandra v. Kshirode Kumar t A. I. R. (30) 


1943 Cal. 319 : (i. L. R. (1943) 1 Cal. 274). Premis- 
ing that Hukum Ghand Boid’s case, (S3 Cal. 927 : 
3 C. L. J. 67 ) merely disapproved the reasoning 
in the case of Bessesswari, (1 C. w. N. 226) & not 
the decision therein, their Lordships proceeded on 
the assumption that a stay order made by the 
appellate Gt. operates from the time when it is 
passed. They took the view that the Subordinate 
Ct, nevertheless did not lose jurisdiction over the 


execution proceedings & the order passed by it in 
contravention of the stay order might be irregular 
or even illegal but was still an act done in exer- 
cise of jpisdiotion, to be set aside by appropriate 
proceedings. They observed : 

. *'The Ot. which passed the order or did the act may 
'itself recall it, &, ought to do bo, when it is later on 
apprised of the stay order.” 

Apparently, they contemplated that on the abten- 
■tion of the executing Ct. being drawn to the 
•existence of the stay order the executing Ct. will 
automatically restore the status quo ante the 
passing of the order of stay. The reason for this 
vie^ is explained immediately after, namely that, 
% the action taken contrary to the stay order be 
as without jurisdiction the discovery 
;,(|t^is Was so might be made so late that iojus- 
result to an innocent party. Finally, 
ition bazne before a F. B. of the Lahore 
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n. C. in Karam AH v. Raja, A. i. n. ( 30 ) 1049 
Lab. 108: (rat. L. R. 1949 Lah, S3 F.B.). TI 10 F. B. 
on a detailed disaiission of the authorities came to 
the conclusion that tlio order of stay operates 
from the moment when it is passed it lias the 
efifoct from that moment of depriving the sulxjrdi- 
nate Ct. of its jurisdiction to exocuto tlie decree. 
Munir, Ag. C. J., who delivered the leading 
judgment, proceeded on an interpretation of 0 . 4i, 
E. 5 & observed that any consider ation of incon- 
vepionse or hardship is irrelevant, as, in hia 
opinion, the meaning of the rule is plain, an 
Opinion with which I respectfully agree. 

^ts] The provision which we have to interpret is: 

“An appeal shall not operate aa a stay of proceedinga 
under a decree or order appealed from except go far as the 
Appellate Ct. may order, nor shall execution of a decree 
be stayed by reason only of an appeal haviug been prefer- 
red from the decree; but the Appellate Ot may for suffi- 
cient cause order stay of execution of such decree.” 

It is noticeable that this rule does not provide for 
an order directed to anybody. It empowers the 
appellate Ct in absolute terms to stay execution. 
It does not specify any person or Ct, to whom the 
order is to be communicated. In the absence of 
any provision or direction to the contrary an 
order of a Ct. must bs taken to operate from the 
moment when it is made : 

^ "The theory of judicial procedure is that the coseat & 
binding efiect of the order begins immediately from tha 
time when the order is pronounced by the lips of the 
Judge, & if that could be dono physical ly\vhich legally is 
supposed to be done, & which one would desire to be done 
if it were poss ble. every order would be completed on the 
spot, wTitten out by the judicial officer & in curia before 
the Ct. rises, & delivered to the parties.” [Lord Westbury, 

L. C. in Kt parte Hoolcey, (1S62) 46 E R 1261 ; (4 De G, 

F. d; J, 456). Vide, also Jones v. Roberts, (1825) 148 E R 
538 : (M*C1 & Yo 567) and Verlander v. Codd (1822) 57 
E B 37 : (1 Sim. A :t. 93j]. 

On its terms, the rule directs that proceedings in 
execution may nob be taken contrary to an order of 
stay passed by the appellate Ct. It follows that 
from the moment the stay order is passed the 
executing Ot. is deprived of the power of executing 
the decree & any action taken by it in execution 
of the decree would be without jurisdiction. 

[6] An interpretation which makes the opera- 
tion of the order depend upon communication is 
open to the objection that it introduces into the 
rule something which is not to be found there. 
Also, far from making for certainty such a rule 
would make for uncertainty. It raises at once the 
question as to what is to be consd. as communi- 
cation. Will a statement from the Bar made to 
the executing Ct. or an affidavit from a party 
informing the Gt. of the passing of such an order 
be "communication" ? Or, supposing that the copy 
of the order issued by the Ct. is received in the 
executing Ct. but owing to some cause is not 
brought to the notice of the presiding ofiScer, is it 
to be taken that there is "communication"? Or, 
if the decree has been transferred to another Ot. 
for execution, will “communication" to the C6. 
which passed the decree be sufficient? It also 
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makes the date ol the ope ration of the order 
depend on the efficiency honesty of the officers 
responsible for transmitting the order & on possi- 
ble sharp practice on the part of persons interested 
in delaying it. The importance that there should 
bo certainty as to the date from which an order 
of a Ct. operates is well expressed by Lord West- 
bur y L. C. Ubidj in words which will bear repe- 
tition ; 

“The greatest possible confusiou would arise were it 
otherwise. In fact, all persons dating their rights from 
the time of the order being pronounced would be thrown 
into a state of most inconvenient uncertainty, if they 
could not exhibit to another Cr. or produce for tho 
purpose of any legal inquiry the order containing the 
directions of the Ct, with the date, in the certainty that 
that date .will be accepted as the time when the order is 
made. There would be no possible mode by which the 
application of Acts of Parliament & the limitation of time 
could be regulated, unless the Ct, abides by a general 
principle of interpretation”. 

On the score of injustice also, I do not agree that 
the balance is in favour of the view take in 
Bessesswar i’ s case, (1 c. w. N. 226). If a Ct. has 
acted without jurisdiction & a person has entered 
into possession of property to which he is not 
entitled in law, he cannot complain if the person 
entitled thereto gets the property back. I have no 
doubt that the hands of the Cts. however, are 
sufficiently long to enable the person thus dis- 
possessed to get any equitable relief to which he 
may be justly entitled. 

[ 7 ] For these reasons, I hold that the delivery 
of possession in this case was without jurisdiction. 
In the circumstances of the case, however, I do 
not think is is necesaary to direct a restitution of 
possession. The prot>erty is a small area of Parii 
land on which some huts stood & have been re- 
moved. The valuation as given in suit is only 
Ba. 45 I propose to follow the course adopted in 
Siikum Ciiand Boid's case, 33 cal. 927 : (3 C.L.J. 
67) namely that the resps. will remain in posses, 
sion of the property subject to making a deposit 
of B8. 400 as security for costs & compensation 
recoverable by the appellant in the case of his 
success in this appeal The deposit should be made 
in the Ct. below within one month from today. 
On the making of the deposit, the ad interim 
stay order will stand discharged. Failing com- 
pliance, the ad interim stay order will be made 
absolute & the executing Ct. will restore possession 
to the applt. As the applt’s own mistake led to 
this confusion it is fair that the parties should 
bear their own costs: 

[8] Imam J — This is an appln. by the deH. 
J. D. under a. 41, R. 6, Civil P. 0. for stay of 
execution proceedings in the Ct. below pending 
the hearing of the second appeal in this Ct. The 
pltfs. had instituted a suit for declaration of their 
title over & for recovery of possession of a very 
small piece of land upon which the appc/. had 
wrongly erected a structure. The whole suit was 
valued at us ‘ 45. The Ot. of first instance & the 
lower appellate Ct had decreed the pltfs* suit. A 


second appeal was filed by the appet. in this Ct, 
on 13-4-1950. On 14-4-1950, the Registrar of this 
Ct. ordered ad interim stay while admitting the 
appln. under O. 41, E, 5 of the Code. The Second 
Appeal w&s admitted on 25 7 1950. An appln. for 
delivery of possession was filed by the pltfs. 
T> Ha on 31-5 1950, in the Ct. of the Addl. 
Miinsif of Araria. In June 1950, delivery of posses- 
sion was made by the said Ct. to the D. He. 
Owing to the ap) ct. wrongly stating that the 
execution proceedings were pending in the Ct. of 
the Munsif at Araria, the order of ad interim 
st ly c f this Ct. was communicated to that Ct, & 
not to the Ct. of the Addl. Munsif of Araria, on 
25-4 1950. Later on the mistake was discovered, 
but delivery of possession had already taken place. 

[ 9 ] The report of the Nazir dated 4.6-li'50, shows- 
that delivery of possest-ion was made that day & 
the two thatched housesion the land in di^nts 
were demolished. It may be mentioned that the 
decree had directed the appet. to remove the houses 
within one month from the date of the judgment 
of the Ct. of first instance, otherwise the pltfs. 
would be entitled to get it done through the Ot. 

[ 10 ] The real question before this Ct. is whether 
the rule obtained in the appln, under 0. 41, B. 5 
of the Code should be made absolute or discharged, 
that is to say, whether the appln. under 0. 41, 
B. 5 of the Code should be dismissed or allowed & 
the execution proceedings in the Ct. below should 
be stayed until the second appeal in this Ct. filed 
by the appet. is disposed of. 0. 41, B. 5 of the- 
Code expressly prohibits the stay of executicn 
unleFS the appellate Ct. is satisfied (a) that sub- 
stantial loss may result to the party applying for 
stay of execution unless the order is made tb) that 
the appln. has been made without unreasonable* 
delay & {cl that security has been given by the 


appet. for the due performance of such decree or 
order ae may ultimately be binding on him. In 
the present case, the land in dispute is of a very 
small area & the whole appeal has been valued at 
Es. 45 only. The thatched houses erected by the- 
appet. on the land have already been demolished on 
4 . 6 1950, when delivery of possession was made to' 
the D. H. In my opinion, having regard to all the 
circumstances, this is not a ease where substantial' 
loss will be suffered by the appet. if stay of exe- 
cution proceedings is not ordered. The houses 
having been demolished, there is nothing more feif 
the appet. to suffer, & the land is parti land, not 
oulturable. If the appet. succeeds in his appeal » 
the decree of the Ots. below is reversed, ^ 
always apply for restitution u/s, 144 of the C(»e. 
The Ct. has ample powers under the said seotio^ 
to order mesne profits, damages & cbmpento- 
tion. In my opinion, the appln. under O. 41,^ 
of the Code filed by the appot. must be dismiss^ 
& the ad interim order of stay must be vncaj 
Til] I have had the advantage of perusing 
judgment of my learned brother, Eeub^^ 
Having regard to the view I take on the merir 
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the appln. under 0. 41, n. 5 of the Code, I nm of 
the opinion that it is not really necessary to 
decide in this case which view is tlio more correct 
one, that taken by the learned Jiidf^es of the Cal- 
cutta H. 0. in Ilukmn C/udkI v. Kamalanand, 
33 Cal. 927: ts c. L. J. 07 1 or the view taken by the 
learnel Judges of the Madras H. C. in Vmhita- 
oha apativ, Kiwifsrarammat 41 Mad isi: (a i.r. 
(s) 1918 Mad. 391 F. B.) As my learned bro‘*her, 
however, Jias taken, the view that the decision of 
thelearned Judges of the Calcutta H. C. inHuku 7 n 
Chand Boid's case, (33 cal 927 : 3 c.L.j, G7) is the 
correct view, I must express my own opinion. 
In my ojinion, the decision of the learned Judges 
of the Malras H. 0. in Veiikatachalapati Rao's 
case, 41 Mad. I5i: (A I. B. (5) 191S Mad. 391 P. D.) 
is more acceptable to :me than the view of the 
learned Judges of the Calcutta H. C, in U ukum 
Chand Boid's case: (33 Cal 927 : 3 c. L. j 67). 
O. XLI, B. 5 of the Code expressly states that an 
appeal shall not operate as a stay of proceedings 
excepit so far as the appellate Ct. }nay order, nor 
shall execution of a decree be stayed by reason 
only of an appeal having been preferred from the 
decree, but the appellate Ct. may, for sufficient 
cause, order stay of execution of such decree; 
that is to say, if an execution proceeding is 
pending in the executing Ct such proceeding shall 
continue although an appeal has been filed against 
the decree, unless the appellate Ct. orders stay 
of execution of the decree. When an appellate 
Ct. orders stay of execution of the decree, such 
an order must be ret. arded as one which prohi- 
bits the executing Ct. to proceed with the execu- 
tion of the decree. The order being in the nature 
of a prohibitory order must be communicated to 
the executing Ct. which will then cease to proceed 
with the execution of Hhe decree. Although E. 5 
of 0. XLi of the Code does not speak of blio stay 
order of the appellate Ct. being communicated to 
the executing Ct. I think a reasonable reading of 
the rule indicates that where an appellate Ct. 
has ordered stay cf execution of the decree, such 
an order must be communicated to the execot- 


ing,Cfc. otherwise the executing Ct. being igno- 
rant of the order of stay, would be justified in 
proceeding with the execution proceedings. I do 
not think that any real practical difficulty can 
arise in interpreting E. 5 of o xhi in the way 
the learned Judges of the Madras H. C. have 
done in V enkatachalapati Bao's case, (41 Mad, 
151: A. I. B. (6) 1918 Mad. 391 F, B.). To hold that 


every thing done by the executing Ct. after the 
date of the order of stay of the appellate Ct., & in 
ignorance of it, is without jurisdiction, would, in 
my opinion, raise many practical difficulties I 
think, it would be more reasonable to say that 
0uoh acts of the executing Cfcs. though done with 
i^iediotioD, are voidable but not void. I think the 
:i "prdvisiona of 3.161 of the Code are sufficiently 
Ide to cover a case where the executing CJc. has 
It certain things, in ignorance of the stay 


order of the appellate Ct. sk such acts cannot be 
allowed to 8tan.l for tho ends of juatico, or to 
prevent abuse of process of tho Ct. Tho observa- 
tions of Lord Wesfebury in Ex parte Hookey, 
(l862) 45 E. B 1261! (4 DO G. p, & J. 45C) must bo 
read in connection with the facts of that case. 
The point which his Lordship was dfteriuining 
was as to what is the date from which limitation 
should bo calculated under tho provisions of a 
eorfain statute & ho w'at of tlie opinion that the 
date from which such calciiUtion should bo made 
is tbo date on which tho order is pronounced iv 
not the date on which the order is drawn up. I 
think, there can be little room for doubt that the 
dato of the order of a Ct. is tho date on which it 
is pronounced. It is, however, quite a different 
matter as to whether the stay order of an appel- 
late Ct. given on a particular date makes all pro- 
oeediogs before the executing Ct. without 
iurisdiction when that Ct. was ignorant of the 
order of the appellate Ct. I have merely in a 
sh(S.'t compass expressed my agreement with the 
view taken by the learned Judges of the Sfadras 
H C, in VenkatachaJapaii Rao'sease, ( U Mad. 151: 
A. I.R. (5) 191S Mad. 391 F.B.loubof deferon^’eto tho 
view of my learned brother, Reuben J. althougli I 
think in this case it is not necessary to decide the 
point at all as the circumstances in the i)resen!; 
case do not establish grounds for allowing the 
appln. under O. XLI, R. 5 cf the Code, 

[12] I would accordingly dismiss this appln. 
with costs. Hearing fee, one gold mohur. 

. [13] Ramaswami J — The terms of the statutory} 
lulo— 0. 41, R 5 are absolute, & as a matter of con- 
struction I Irold that the jurisdiction of tho Ct. 
executing the decree is superseded from the 
moment the stay order is passed by the appellate 
Ct. I can sec no reason in principle why the ope- 
ration of the order of tho appellate Ct. should be 
made conditional on its being communicated to 
the executing Ct. It is no doubt true that if 
proceedings have to be taken against a person for 
contempt of the authority of the Ct. in proceed- 
ing with execution after the order of stay has 
been made, it is essential to prove that sucli per- 
son has disobeyed or acted in coutravention of tho 
order with knowledge that it had been made; but 
tho operation of the order is not postponed till it 
has been communicated to the subordinate Ct. or 
the party intended to be afiected by it. The reason 
is that the order of the appellate Ct. for stay has 
direct effect upon the execution proceeding itself, 
although if the proceedings are taken to pumVh 
the person who his carried on the execution after 
it had been stayed, it is necessary to show thet 
he had notice of the order because it is only after 
such notice & his act would be in defiance of law 
& in contempt of Ct. In Baff andean v. Edmond, 
son, (17 California 43G), an American case, it was 
pointed out by the S. 0. that injunction by an 
appellate Court for stay of execution operates as a 
supersedeas to the execution as soon as it is made. 
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Tlie legal authority to proceed with the execution 
is withdrawn by the act of a competent Cfc, & 
there is no more legal justification for the execu- 
tion after the order for stay than there would be 
for execution after the proceedings have been 
Quashed. In this context the observations of Lord 
Weitbury In re The EUca Coal (t Iron Co. (1862) 
31 h. j ch. 429: (45 E. R. 1261) are important. The 
question in that case was whether u/s- 33 of the 

statute, 12 & 13 vict, c. 108, which provided 
‘‘that no notioa of motion for a rehearing before the Lord 
Chancellor of Oreat Britain or Ireland respectively, of any 
order of the Master of the Bolls in Ergland or Ireland, or 
of any of the Vioe-Chaneellora in Eogland under the said 
Act or in this Act, shall be given after the ezpiraMoo of 

three weeks after the order oomplained of shall have been 
made” 


Time for the notice began to run from the date 
the order was pronounced or from the date when 
the order was drawn up, Dealing with the ques- 
tion of inconvenience that would arise if time 
began to run only from the date the order was 
drawn up, the Lord Chancellor observed: , 

‘ I think, therefore, 1 shall abide by a rule of oon- 
venienoe; certainty in the matter is convenience, certainty 
you at'ain by abidirg by the date of the order; uncertainty 
you introduce when you depirt from that date. A variation 
from the common rule of abiding by the record is introduC’ 
ed by a departure from that date. Great laxity of practice 

would be introduced & enoouraged by a deoarture from 
that date.” 


To the same effect is HoUhy y, HodgsoUf (i890) 
24 Q B, D, 103; (59 L J. Q. B. 4G) in wbioh judg- 
ment having been signed in an action against a 
married woman, execution upon which was limit- 
ed fco^ her eeimrate estate not subject to any 
restraint upon anticipation, it was sought to 
attach in execution a sum of money recovered by 
her as damages in an action against the garnishee, 
& for which the Judge at the trial had directed 
judgment to be entered for her. It was held by 
the Cfc. of Appeal that the money could he 
attached & further that the fact that judgment 
in the action against the garnishee was not in 
fact entered until after the commencement of the 
garnishee proceedings did not affect the right of 
the pltf. to garnisheo order. 


[l4l For these reasons, I hold that delivery of 
possession made to the respondent in this case 
was without jurisdiction & I agree to the order 
which my learned brother Reuben has proposed, 
V.S.B* Order accordingly* 
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Misrilal d others ~ Eeinrs. v. The State. 

Cr. Miso. Nog. 681, 614 & 619 of 1950, D/- 9-4-1951. 

(a) Public Safety— Preventive Detention Act (1950)* 

S. 3 (1) (a) (Hi) — “Maintenance of supplies & services 

essential to the community*' —Adulteration of food- 
stuffs. 

plain duty of the Ot is to consider the words in 
^e Act as they stand & give to them their ordinary 

words “maintenanoe of supplies & services 
ential to the community” themselves have to he con- 


strued indepen lently of what is stated in items 3 & 18 in 
the Concurrent List of Sch. YII of the Constitution & 
what is contained iu B. 81 of the Defence of India Rules, 
The words cannot reasonably carry the meaning that any 
one who adulterated foodstuffs would be acting in a 
manner prejudicial to the maintenance of supplies or the 
continuity of supplies. 

Where the facts stated in the orders of detention were 
that one It manufactured flour in a Mill, one B stor^ 
stone powder & mixing was done at the house of one Jlf & 
that these persons entered into a conspiracy to proGteer 
by sale of flour at the expense of the health- of the com- 
munity: 

Held that the coeduet of the persons did not come 
within the meaning of the words in S. 3 (1) (a) liii), & the 
detention must be held to be illegal. [Paras 7, 9, 10] 

(b) Public Safety — Preventive Detention Act ( 1950 ), 
S. 3— Power of Ct. to question facts. 

It is not open to the H. 0. to question the facts stated 
in the grounds of detention, or whether those facts were 
sufficient to satisfy the detaining authority to order the 
detention of the detenu. (Para 4] 

Qopal Prasad d Ookulnaiid Prasad (in No. 581)t 
Baldeo Sakai, Kailash Rai, B, K. Shartna (& K. Dayal 
(in No. (&EamJatan Singh d Kanhaiyaji (in No, 
619) —for Petnrs.; Qovt. Advocate — for the State. 

Case referred to : 

(’60) A. I. R. (37) 1950 S. C. 27 : (51 Cr. h. J. 1383). 

(Pr. 6) 

Imam J. — These three oases have been refd. to 
113 under cl 28, Letters Patent of this Ot. on a 
difference of opinion between my brethren Das & 
Narayan JJ. The point refd. to us for our consi- 
deration has been stated by them as follows : 

“The point is if on the grounds of detention staled ly 
the State Govt, to pass (sic) the orders of detention again rt 
the three petnrs, under 01. (iii) of sub s. 1 (a) of B. 3, Pre- 
ventive Detention Act, (Act IV [4] of 1960). tine of ua 
held that on his interpretation of the expression 'main* 
tenance ohsupplies & services essential to the community’, 
occurring in the said clause, the orders, of detention were 
legal; another of us held that on his interpretation of the 
said expression, the orders of detention were not legaL 
This is the point on which wo differed. The reasons fot 
the different views on the point formulated above were 
fully stated by us previously. To those views we still 
adhere,” 


[2] The three persons concerned in these applufl- 
are Baghunandan Prasad in cr. Misc. No. 614 of 
1950, Biawanath Prasad in Cr. Misc. No. 619 of 
1950, & Misri Lai, Tailor, in cr, Misc. No. 581 
of 1950. The grounds of detention served upon 
Raghunandan Prasad state the following facts. 
Eaghunandan Prasad of Shankar Flour Mills & 
Biawanath Prasad, cycle-repairer, have their shopfl 
adjacent to' each other. Misri Lil, Tailor, lives at 
the back of this block of shops. A back door of the 
shop of Bishwanath Prasad opens in the house of 
Misri Lai. The Sub- divisional OflBcer of Patna 
Sadar on receiving information that stone powd^ 
was being mixed with Ata (flour), made a ^priw 
raid on 22-9.1950, in the aforesaid three building 
Thirty- five bags of stone powder were found in 
the premises occupied by Bishwanath Prasad. A 
trail of stone powder was noticed going in tnO 
direction of the bouse of Misri Lai, & in that ho^ 
one bag of stone powder was recovered. 
adulterated Ata was also recovered, & the saih 
on examination by public analyst was found, 
highly adulterated. The aforementioned three 
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BOna were apparently in conspiracy of profiteering 
in sale of flour at the expense of the health of the 
oommunifcy. Ragbunandan Prasad manafaoturod 
the flour, Bishwanath Prasad stored the powder, & 
the mixing was done in the house of Misri Lai. 
The grounds of detention of Bishwanath Prasad 
& Misri Lai state the same facts. In the opinion 
of the detaining authority, the above mentioned 
oiroumstances satisfied the State Govt, that if these 
persons were allowed to remain at large, they 
would indulge in activ’ities to the prejudice of the 
maintenance of supplies A services essential to the 
oomdiunity. For prevention of such activities, the 
State Govt, consd. their detention necessary. The 
grounds of detention at the commencement refer 
to the deficit of food grains in the State of Bihar 
owing to various causes, such as the failure of the 
autumn crop caused by drought & excessive rain 
& floods, subsequent drought in October causing 
enormous damage to the winter crop. It then 
refers to the way the price of rice has shot up 
between the periods 7*5-1950 to 18-10-1950, & that 
blackmarketing & hoarding by anti-social elements 
contributed to a great extent in this aoute & 
sudden rise in the prices of food grains which, if 
unchecked, might even bring about famine condi. 
tions. Taking advantage of the food shortage, 
unserupuloiis dealers have started adulterating 
food stuffs which would bring them ill-gotten 
gains at the risk of even causing epidemic among 
the consumers. Unwholesome food ''thrown into 
the rationing system is likely to cause serious 
diflGsulties in the distribution of food stuff,'’ is 
also stated at the commencement of the grounds 
of detention. Although the paper book placed 
before us does not disclose specifically this passage 
in the grounds of detention of Bishwanath Pra- 
sad & Misri Lai, yet I think we may keep in mind 
that has been stated in the grounds of detention 
of Raghunaudan Prasad when considering the case 
of all the three persons, particularly when they 
are accused of having entered into a conspiracy to 
profiteer by the sale of flour at the expense of the 
health of the community. 

[3] In the case of Misri Lai, iho learned Advo- 
cate appearing for him wished to show that from 
the search list it was not apparent that a bag of 
stone powder was recovered from the house of 
Misri Lai. On behalf of Bishwanath Prasad it was 
argued, in addition to the general arguments 
which were made by Mr. Baldeva Sahay on behalf 
of Ragbunandan Prasad, that para. 7 of the 
grounds merely stated that these three persons 
were apparently in conspiracy of profiteering in 
sale of flour at the expense of the health of the 
community, which could not be said to be any 
ground for detention having regard to the pro- 
Tistons of the Preventive Detention Act (Act iv 
£41 of I960) herinafter refd. to as the Act. 

[ 4 ] I do not think that it is possible to accede 
io^he argument on behalf of Misri Lai that in fact 
p stone powder was not recovered from his 
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house, for the reference made to ns is on the 
pounds of detention stated by the State Govi. Iti 
is not open to this Ot. to question the facts .stated 
in the grounds of detention, or whether tlioao 
laots were suilicieut to satisfy the detaining autho- 
rity to order the detention of the detenu. We must 
therefore, proceed on the facts stated in the grounds 
of detention against Misri Lai A the other two 
persons & deoide whether on the grounds stated, 
the detention of these persons was legal under 
cl. (iii) of sub-s. 1 (a) of s. 3 of the Act. 

[ 5 ] Before I deal with the contention of Mr. 
Baldeva Sahay, it is necessary to set out the re- 
levant portions of s. 3 of the Act with which wo 
are concerned in this reference. Sub- el. (l) of s, 3 
of the Act states: - 

The Central Govt, or the State Govt, may: (a) if satisfi' 
ed with respect to any purson that with a view to prevent- 
log him from acting in any mauner prejudicial to — 
( 111 ) the maintcnaucc of supplies & services essential to 
the coinmnnity, 

it is necessary so to do, mate an order directin? that 
such perp-'u be delained.’' ^ 

[6l The Act in its original form was declared 
inira vires except for S, 14 by the Supreme Ct. 
in Gopalan v. State of Madras, A. I. R. { 37 ) 1950 
S. c. 27. In my opinion, it is these words of the 
section which have to be construod Sa not items 3 

& 18 in the Concurrent List of Sch. vil, Const, 
lud. 

[7j Mr. Baldeva Sihay refd. to items 3 A 18 in 
the Concurrent Liat.'of Sch. VII, of the Constitution 
& pointed out that adulteration of foodstuff’s and 
other goods was a distinct item from the main- 
tonaneo of supplies & services essential to the 
community as stated in item 3 of the said List, 
He also refd. to R. 81, Defence of India Rules', 
where in sub- cl. { 2 ) the expression “for maintain- 
ing supplies & services essential to the life of the 
community” is stated, & yet throughout r. si, 
Sub- cl. ( 2 ) there was no mention of adulteration 
of foodstuffs & other goods. He argued from this 
that the various legislative authorities never con- 
templated that adulteration of foodstuffs & other 
goods would come under the expression "main, 
tenance of supplies & eer vices essential to the 
community” as to be found in S. 3 ( 1 ) (a) (iii) of 
the Act. It seems to me, however, that the plain 
duty of the Ot. is to consider the words in the 
Act as they stand & give to them their ordinary 
meaning. The words themselves have to be eon 
strued independently of what is stated in items 3 
& 19 in the Concurrent List of Scb. vii of the 
Constitution & what is contained in R. 8 I, Defence 
of India Rules. 

tel The facts stated in the orders of detention 
may be summed up as follows. The detenu Raghu- 
nandan Prasad manufactured flour at Shankar 
Flour Mills, the detenu Bishwanath Prasad stored 
stone powder & mixing was done at the house of 
the detenu Misri Lai, & that these persons enter, 
ed into a conspiracy to profiteer by sale of flour 
at the expense of the health of the community, 
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111 a. raid upon tlio premises of these defcemis, 
thitty-hve bags of stone powder were found in 
the promiSGs of Bishwanath Prasad & one bag of 
stone powder was found in the house of Misri 
Lai, ic some adulterated ata was also recovered, 
a sample of which on examination by the public 
analyst was found to be highly adulterated. Do 
these facts stated in the grounds of detention 
come within the purview of S. 3 (l) (a) dii) of the 
Act is what I liave to consi ler. There can he no 
question that the conduct of the detenus stated in 
the grounds of detention was highly reprehensible 
particularly in these days of food shortage & econo- 
mic clifiiculties which the State is facing. I have, 
Imwover, to consider the case of the detenus not 
on moral grounds but on legal grounds, k if their 
conduct comes within the meaning of the words in 
S. 3 (l) (a) (iii) of the Act, then the detention must 
bo held to be valid. On the other hand, if on a 
fair Si reaionable reading of the words in S. 3 (l) fa) 
(iii) of the Act, the act of the detenus as stated in 
tlio grounds of deteutiou cannot bo included with- 
in the meaning of those words, then the detention 
must be held to be illegal, no matter how gross Sc 
anti -.social the act of the detenus may be. 

[n] According to Webster’s Dictionary, the 
word “maintain” has various meanings includ- 
ing “to support, to sustain, to keep up; nob to 
suffer to fail or decline.” The word “maintain,’^ 
Sc- isic) according to Webster it means “support & ’ 
up- keep of property, machinery, equipment etc.” 
According to Webster, the word “supply” has 
amongst various meaning the meaning “to fill the 
needs of or to furnish with su; plies, provisions, 
equipment or the like, as well as fflling a want, a 
need.” The word “supplies” therefore, carries 
with it, to my mind, the meaning to fill the 
needs of or to supply provisions to a community. 
The meaning of the words “the maintenance of 
supplif s & services essential to the community,” 
therefore, must bo up- keep of the needs & the 
provisions essential to the community. These may 
bo of various binds impossible to define, but so 
long as they are essential to the community, their 
up. beep would be essential for the purpose of the 
Act. As I read those words, I think the true 
meaning to be given to them is to prevent any 
person fr'm doing an act in any manner prejudi- 
cial to the up keep of the needs, the provisions & 
the services essendal to the community, that is 
to say, the flow of supplies & services es- 
sential to the community must be continued to 
be maintained in the interest of the community & 
any one who did any act to prejudice it was liable 
to be detained by the detaining authority under the 
Act. I do not think that the words “maintenance 
of supplies & services essential to the community” 
could reasonably carry the meaning that any one 
who adulterated foodstuffs would be acting in a 
manner prejudicial to the maintenance of supplies 
or ti e cootinuity of supplies. It is true that 
adulterated foodstuff supplied to the community 


may be harmful to its health, but supplying such 
adulterated foodetuff would not be prejudicing the 
maintenance of supplies. The Act does nob speak 
of profiteering, much less profiteering at the 
expense of the health of the community. I think 
it would bo straining the language of 8. 3 (l) (a) 
(iii) of the Act to apply it to acts such as are 
stated in the grounds of detention served on the 
petnrs. in these cases. I can quite conceive of the 
position where hoarding done on a large scale 
affects the flow, continuity & the up- keep of sup- 
l>lies essential to the community, attracting the 
provisions of the Act. I can also conceive of the 
position where by acts of sabotage production of 
supplies essential to the community is disturbed 
& enough supplies are not manufactured or pro- 
duced to meet the needs of the community com- 
ing witiiin the purview of the Act, Conceivably 
wliero certain persons persuade the cultivators 
not to grow any food or that if they grow any 
food tliey should conceal their produce, the act 
may also come within the purview of the Act 
because if such instigation was successful, then the 
produce of the land would not be available for 
distribution to the community, & thus the up- 
keep, the continuity, the flow, or the maintenance 
of supplies essential to the community would be 
affected. The facts alleged against the detenus in 
thete cases, however, do not disclose any auoh 
thing. They merely disclose that these individrals 
are guilty of a very grave anti-social conduct & 
that by selling spurious foodstuff they are making 
a profit & also endangering the health of the 
community. Such conduct, in my opinion, is' not 
covered by the words of the Act “maintenance of 
supplies & services essential to the community.*’ 

[10] In my opinion, therefore, the detention of 
the detenus was illegal on the grounds stated 
in the grounds of detention, & I would answer 
the point abated by my brethren Dis & Nara- 
yan JJ. in the negative. The applns. therefore, 
should be allowed & it must be held that th® 
detention of the detenus is illegal. In my opinion 
the petnrs. should be released forthwith. 

[11] Shearer J, — I entirely agree. The language 
used in s. 3 (i) (a) (ii) & tiii), Preventive Detention 
Act, 1950, reproduces the language used in item 3 
of the Concurrent List. In view of this too 
narrow or forced a construction is not to be pa» 
on the words “acting in any manner prejudicial 
to , , , , , the maintenance of supplies & services 
essential to the community.” The expression 

“maintenance of supplies essential to the 

community” are, in my opinion, to be construed 


on the ejusdem generis principle along with the 
• . s, "the 


expressions “the security of the State’ & 
maintenance of public order.” In order to justify 
the making of an order of detention u/s. 3 (l)(a) (iii) 
it must, in my opinion, be shown that a reaM^ 
able apprehension exists that, if the person 
whom the order is made, is permitted to reifi^ 
at large, he will do something which is calutl^ 
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ted to reduce the tiuantiliy ot suppliea available to 
the public residing in some parti ouUr locality & 
80 oau30 harm to the com muni by. It appears to 
me quite impossible to say that the owner of a 
mill, such as the mill belonging to one of the 
petnrs, who under takes, on payment, to convert 
ata into flour & misappropriates part of the ata 
entrusted to him, &, in order to cover up the 
misappropriation, supplies his oustornerg with 
adulterated flour, is guilty of conduct of tbaj 
kind. It is, I think, a pity that, instead of raiding 
the premises of the petnrs. immediately, the 
Subd [visional Mag. did not attempt to lay a trap 
for thorn. It ought to have been possible to prove 
that an agent had baudei over a quantity of ata 
& received back a quantity of adulterated flour, & 
if immediately after the agent had received back 
the flour, the premises had been raided & a quan- 
tity of soap stone had been discovered on them, 
could not the owner of the mill at least have 
been prosecuted to conviction ? Tlie maxim res~ 
pondeat superior would, I think have applied. A 
short period of preventive detention is not suitable 
in a case of this kind. Owners of mills, who do 
this sort of thing, ought to be kept in prison for a 
longer period, & when in prison, ought to bo put 
to hard labour. 

[12] Jamuar J. — I have had the advantage of 
perusing the judgments prepared by my brethren 
Shearer & Imam JJ. I have also come to the same 
conclusion as they have. 

[13] The three petnrs, are said to have been in 
conspiracy to adulterate flour. But, in my opinion, 
their activities cannot be said to come within the 
purview of acts prejudicial to the ‘‘maintenance 
of supplies <fe services” essential to the community 
within the meaning of 3. 3, sab-=5. (l) fal, cl. {iii), 
Preventive Detention Act (Act iv [4] of 1950). In 
these circumstances, the answer to the reference, 
in my opinion, should be in the negative; & I 
would allow the applng. holding that the deten- 
tion of the petnrs. is illegal. 

D.3. Answer in the negative. 
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{PULL BENCH) 


Bbuben, Imam & Ramaswami JJ. 

Kameshtoar Prasad Singh — AppU. v. Meghan 
^arain tB others — Besps. 

A, F. A. D. No. 2088 of 19^7, D/.16*4-1951. 


t(a) Civil P. C, (1908), 0.6, R.2 — Variance between 
pleading & proof. 

The pitf, had alleged in hia plaint that there was an 
oral ijara in 1320 fasll bv the pltf’a. predeoesaor in favour 
of the deffca., that on I2th Jetfa 1348 the pltf. repaid the 
Ijara money & came in poBBession of the land, that on 
'30"8-1941 the delta, iUegallj diapoaseased the plM. The pltl. 
therefore aahed for a declaration that the ijara waa re- 
deemed, prayed that a decree for poeBeaaion A meane 
profits should he pas se d in his favour. The main ground 
detenoe was that the defts. had not taken any oral 
hut they had purohaeed the land by an uaiegistered 
from the pltf’s. predecessor. There was an alter- 
1 .^ that even If the oase of oral Ijara wae true 

1951 Fat./18 



Buoh oral ijara wag void & inoperative A the deite. were 
in adverse po33ession for the statutory period & had ao- 

quired absolute title to tlie land. 

that upon the pleadings of the parties & the issues 
frp.mGd in the oase, it was impossible to graot a decree 
for redemption to the pttf. on the ground that the defts. 
had presoribad for the limited title of a mtgee by remain- 
ing in poisesaion for over 12 years. In view of the findings 
oJ fact of the lower Ofc. th.at the pltf. had not repaid the 
innney due on the ijur.a, that he did not obtain possession 
after the alleged redemption nor was he dispoascssed on 
the dates alleged the suit must wholly fdl. 2 Oal. 418 
8 Cal. 075 and 11 iM. I. A. 7 (P. C.), Rel on: * 

Held that it was nob necessary to consider tbe correct- 
ness or otherwipp of the ob.se rvat ions in A. I. K. ('2oj 1938 
P.st. 479, (Per iirnmswa/ni J. These observations were 
obiter). [Paras 8, 12, 161 

Anno. 0. P. 0., 0. 6, E. 2, N. 9. 

(b) Judicial Precedents— Obiter dictum -Civil P C 
(1908', Pre. 

(Per Rnmas'vnnii J.)— An opinion given in Gt, if not 
necessary to the judgment is no judicial opinion. Vau?h 
360. HpI. on. (Para 16] 

Anno. C. P. C., Pre. N. 15, 

Lahiarahi SLnha, Ishioanaandan Pd. Sinijh d- L.M. 
Sharma — for dppU.; HaUabir Pd. £ Sidkpshwaj Pd. 
Singh — for liesps. 


Cases referred to: 

(’G6) 11 M. I A. 7; (6 W. R, 57 P. C.) fPr 111 

(’81) 3 All. 24 (F B.) rpi- 141 

(’76.77} 2 Oal. 418. fPr. 91 

(’82 J 6 Ctl. 97.0: (110. L. R. 3991, fPr 101 

t’33) 19 P, L. T. 439; (A. 1. R. (25) 1933 Pat. 479). 

[Prs. 6, 14. 23] 

Va jgh 3G0: (124 E. R. 1113). [Pr IG] 


Ramaswaml J. — The question feo be determin- 
ed in this appeal is whether the pltf. ought to be 
granted a decree for redemption with respect to 
an area of 19 bighas & old located in Mohiudin- 
pore Klusiawan of which the defta. are said to 
have taken usufructuary mtge. 

[ 2 ] The pUf brought the suit on the allegation 
that in jeth 1320 Fasli Banke Bihari Singh had 
given the land by an oral ijara for ■ a sura of 
Bs. 216 to four sets of defts., viz., defts. 1 to 5, 
defts. 6 to 10, defta. 11 to 14 & defts. 15 to 21. The 
pltf. alleged that as successor-in-interest of Banka 
Bihari Singh he repaid the ijara m mey to the 
dtfbs. & after redeeming the mtge. obtained pos- 
session of the land. There was a subsequent dis- 
pute u/s. 144, Or. P. G. between the parties & the 
Subdi visional Mag. issued a warning notice 
against the pltf. The pltf. asserted that on 20 8- 
1941 the defts. dispossessed him from the land il- 
legally. The pltf. therefore asked (l) for 
*'a decIaratioQ that the defts. came iu possesGioo by 
virtue of the ijara of Jeth 1330 fasli A the said ijara was 
redeemed ou 12th Jeth 1348 faeli by the pltf, & the pos- 
sesBLOQ of defts, thereafter was illegal, (2) that a decree 
for posBession may be passed in favour of th? pltf against 
the defts. (3) that a decree for mesne profits be granted 
from date of dispossession till the date of the suit A there- 
after till the recovery of possession by the pltf.*’ 

The main ground of'defenoe was that the defts, had 
not taken any oral ijara but they bad purchased 
the land by an unregistered sale deed from Banke 
Bihari Singh. There was an alternative plea that 
even if the case of oral ijara was true such oral 
ijara was void & inoperaUve A the defts. were in 
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adverse possession for the statutory period & had 
acquired absolute title to the land. 

[3J The Subordinate Judge held that the oral 
ijara was invalid, that the delta, had been in ad- 
verse possession of the land for over 12 years & 
had acquired absolute title. He disbelieved the 
defts.' case that Eambabu, the maternal uncle of 
Baukey Bihari Singh had executed any unregis- 
tered sale deed in their favour. The Subordinate 
Judge disbelieved the story of the pltf. that he 
had repaid the ijara money on 12th Jeth 1348, that 
he had obtained possession of the land or that the 
defts. had dispossessed him on. 20- 8- 1911. On these 
findings, the Subordinate Judge dismissed the 
suit. The decree of the learned Subordinate 
Judge has been affirmed by the Disfc. J. in appeal. 

[4j When the second appeal first came for hear- 
ing it was argued by Mr. Lalnarain Sinha on 
behalf of the pltf. that possession of the defts. as 
mtgees since 1320 fasli could in no way extinguish 
the title of the mtgor. when he sued for possesaicn 
after repajment of the mtge. money. Impressed 
by this argument, the H. 0. remanded the case to 
the Jhisfc. J. for a finding whether the defts. were 
in possession of the properties as mtgees or as 
purchasers. The H. C. ordered that the unregis- 
tered sale deed relied upon by the defts. should be 
taken into evidence for the collateral purpose of 
showing the nature of the possession asserted. 

[5] The Dist. J. thereafter examined the evi- 
dence & recorded the finding that the defendants 
were in possession as mtgees. of the land, that 
they continued to be in possession as mtgee. from 
1320 Fasli till the year 1941 when they asserted 
for the first time their rights as purchasers of the 
land. 

[6J When the appeal was heard after remand, 
Sinha & Rai JJ, refd, the whole appeal for deci- 
sion by a larger bench since they doubted the 
authority of the ruling in Bhuhhan Mian v. 
Badhihi Kumari Debit 19 P. L. t. 489. 

[7l Before the F. B. two questions were main- 
ly argued <l) whether it is open to the pltf. to 
claim a decree for redemption despite the fact that 
the plea of adverse possession was not distinctly 
raised in the plaint & it has not formed the sub- 
ject-matter of an issue before the Subordinate 
Judge, & (2) whether the pltf. could be granted 
such a decree on the ground that the defts. had 
acquired only the right of mtgee. by adverse pos- 
session for more than 12 years. 

[sl As regards the first question it is of impor- 
tance to notice that the pltf. had alleged that 
there was an oral iiara in 1320 Fasli by Banke 
Bihari Singh in favour of the defts. that on 12th 
Jeth 1348 the pltf. repaid the ijara money & came 
in possession of the land, that on 20-8-1941 the 
defts. illegally dispossessed the pltf. The pltf. 
therefore asked for a declaration that the ijara 
I was redeemed, that a decree for possession & 
jmesne profits should be passed in his favour. The 
ftower Cts. have found that the story of payment 


was not true, that the oral ijara was not re- 
deemed & that the pltfs. did not obtain posses- 
sion of the land, that he was not dispossessed 
by the defts. in the manner alleged in the 
plaint. For the applt. Mr. Lalnarain Sinha 
pointed out that in Fara. 16 of the written 
statement defts. stated that the oral ijara was 
■inoperative, that the defts. had been in adverse 
possession of the land & had a-quired absolute 
title. But it is nowhere stated in the pleadings 
either in the plaint or the written statement that 
the defts. had asserted only the limited interest 
of the mtgee. & that they had acquired such limit- 
ed interest by adverse possession for more thi^n 
12 years. In the lower appellate Ot. an argument 
was addressed on behalf of the pltf. that posses- 
sion of the defts. was permissive & that they had 
acquired title of mtgee. The argument was reject- 
ed by the lower appellate Ct. on the ground that 
no case of permissive possession was disclosed in 
the plaint or in the evidence of the witnesses exa- 
mined on pltf's. behalf & that pltf. could not be 
permitted to make out a new case in appeal. The 
lower appellate Ct, added that the point was not 
even mentioned in the grounds of appeal. The 
question was again raised when the appeal was 
argued in the H. 0. before the order of remand 
was passed. Upon the pleadings of the parties & 
the issues framed in the present case, it, is, in my 
opinion, imixDgsible to grant a decree for redemp- 
tion to the pltf. on the ground that the defts. had 
prescribed for the limited title of a mortgagee by 
remaining in possession for over 12 yeais. If the) 
pltf. had intended to rely upon the plea that the 
defts. had prescribed only for the limited interest 
of a mtgee. he should have distinctly stated so in 
the plaint or raised it in the issue framed by the 
trial Ct. There is much force in the contention ol 
the learned Advocate-General that the defts. bad 
no proper notice that such a point was going to 
be raised. In view of the findings of fact, that the 
pltf. has not repaid the money due on the ijara, 
that he did not obtain possession after the alleged 
redemption nor was he dispossessed on the dates 
alleged, it is manifest that the suit most wholly 
fail. 

19] This opinion is supported by Shtro Kuntar* 
Debi V. Govind Shaw Tantit 2 cal, 418 in which 
the plaint stated that the land in dispute had 
been purchased by the pltf. frcm one Lochunkeh 
under a kebala & the pltf. had been in possession 
of the said land through bhag tenants. One of tbs 
issues framed was "Is the disputed land held of 
the pltf. as alleged by him ”. The Munsif granw 
a decree but the lower appellate Ot. was not sa^ 
fied that the pltf. had established the precise titl* 
which he had set up though it was satisfied that 
he had been in possession for 12 years & upon that 
ground he gave the pltf. a decree. In second ap* 
peal, the H. 0. held that the question of 
posse? sion had not been properly raised 
the plaint or in the issues in this case & the 
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had no proper notice that enoh a point was goins 
to be raised; & that the suit brought by the pltf . 


should be dismissed. 

[10] To the seme eSteot is the deoision Joytara 
Vassee \\ Mokamod Mobaruck, Q cal. 975 in 
^hioh Field J. States ; 

riiGQ as to the second point, wa think there can ba no 
aoubt. & mdeod tho loamod counsel. ]\[r. Bell, in his 
argumout, very property admitted, that the pifs. did not 
make in thoir plaint any alter eativa title based iiijon a 
twelve years possession. They do, indeed, say that they 
were m pi^session of the land, but they do not say that 
they were in possession for twelve years, or ‘from before*, 
or for a long time;' nor do they use any of those other 
general expressions which are to be found in pi dints in 
this country, & which are at times argued to convey to 
the party, on the other side, the meaning that the pltf. 
relies upon an undisturbed possession for' more than 12 
years. -This being so, it app^sars to us chat it is impossible 
to uphold a decree which js based upon a title not stated 
by the pltfs- m their plaint, ift as to which no issue was 
framed for trial in the 06. below. Oa^es must be tried & 
determined secundum allegate et 'prohata, & it is con- 
trary to this principle, & may be fraught with injustice, 
to decide a cause upon a point uot raised in the plead* 
ittga, nor embodied in an issue, & to which in conse- 
quence, the attention of the parties was not directed at 

the trial so as to enabh them to produce all the evidence 
relevant thereto which was available to them.” 

[ 11 ] In this confiest reference should bs made fco 
Eshenckunder Singh y. Shimachnrn Bhuito, il 
M. I. A. 7 in which Lord Westbury pointed out 
the absolute necessity that determination of a 
cause should be founded upon a case either to 
be found in the pleadings involved or consistent 
with the case thereby naade : 

It is obvious that every one of these propositions of 
fact is a statement which, it was incumbent on the pltf. 
to have distinotiy alleged, in order that it might be the 
subject of direct testimony. It is impossible to conclude 
patties by inferences of fact which are not only not con- 
sistent with the allegations that are to be found in the 
plaint, which constitute the case the deft, has to meet, 
but which are in reality contradictory of the case made 
by the pltf.^ It will introduce the greatest amount of 
uncertainty into judicial proceedings if the final deter- 
miiiatioa of causes is to be fou ided upon inferences at 
variance with the case that the pltf. has pleaded, &, by 
joining issue in the cause, has undertaken to prove.” 

C 12 ] In view of these authorities, I am of 
opinion that the pltf, in the present case ought 
not to be granted a decree for redemption on the 
ground tbit the defts. continued in possession of 
the laud asserting themselves to be mtgees. for 
the period required by the statute. It follows that 
the decree of the lower Ots. is right & the second 
Appeal mtisfc fail. 

C 13 ] If this conclusion is correct, it is not 
necessary feo examine the second question whether 
the deffes, had acquired limited title of a mtgee. 

upon the evidence recorded by the Dist. J. on 
remand. 

[14] In the order of reference the learned Judges 
atate that Bkiikan Mian v. Badhiha Devi^ 19 
II, T, 469 required reconsideration if that case 
^^9 an ° authority for the proposition that the 
of one who came over the property as 
|atg96^ in possession becomes adverse not only 
|i|(ii|eix;te#t of the mtgee.'s rights but complete. 
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ly in re^peot of absolute title. At p. 494 of the 
report, Wort A. 0. ,1. aays ; 

® number of cases in India which 

1 esonhe for a limited nitorcst but I must say that I 
il^nys fail to understand tFiem hs both a tenancy & 
mtgo «re crpatiircs of oonhaot A on fundamental princi- 
ples I find it diincult fco hold tJie view that a contract 
can be brought into existouco by prcrciiption. The view 

h.Ti n- expressed by the Alisha- 

5 All 01 v. Muhmnviad Yar Khan, 

'^i n one of tlie judgments 

of the h, B.of that Ct. made this observation : ‘In my 

*^rt 114 of the Act 

ot ia7i toe adverse possession of the defts. must be of the 
same nR.fcure iis that sough'] by the jiltf/' 

P 498, Manohar Lall J. states : 

•J Ellis view I do not think it is necessary to con- 
sider whether the deft, can ever be held in law to be able 
to presonos against a true owner his rights as a mtt^e. 
but It It were necessary to decide this matter I would 
have respeotfully agreed with the observations which 
have falk-a from my Lord the Chief Jnetice oa this point 
in the judgment just delivered by him.” 

[16] But it is right to point oat that the ques- 
tion whether there could be a prescription of a 
limited right of mtgee. was not really in issue in 
that case, & the passages from the judgments of 
Wort A. G. J., & Manohar Lall J, were mere 
obiter dicta. It is not necessary to examine the 
correctness of these dicta in the present appeal. 

In his concurring judgment, Manohar Lall J. 
concedes that no question of prescription arose in 
that case for the deft, never asserted that he had 
prescribed a mtge. nor did the pltf. make out such 
a case either in the pleading or in the evidence 
nor was any issue raised as to when the deft, 
began fco prescribe & further the period of twelve 
yeara did not expire from the date of entry in the 
Record of Rights relied upon by the defence. As 
no adverse possession was pleaded or established, 
the remarks ot Wort A. 0. J. & Manohar Lall J.’ 
were not neerssary for the decision of the case. 

As suggested by Vaughan 0. J, in Bole v. Horton, 
vaugh 360, 382 : 

“An opimoQ given ia Court, if not neiesaary to the 
jud^m^'Tit given of xecoid, but that it mii^ht have been as 
well given if no such, or a contrary opiuion, had been 
broached is no judicial opinion, no more than a gratis, 
diciiun'^ 

[ 17 ] For the reasons already assigned, I hold 
that this appeal must be di3mi.-^sed with costs, 

[18] Reuben J, — I agr 03 . 

[19] Regarding the contention that the defta, 
by prescription had acquired the title of usufruc- 
tuary mtgees.. it has been contended by Mr. Lai 
Narain Sin ha that all the necessary facts have 
been pleaded. He points out that the plaint states 
that the defts. entered in 1320 under an oral mtge. 

& that the pltfs, redeemed the mtge in 13*8, that 
is to say, the defts. were in possession as mfcgeea. 
for the statutory period of prescriijtion. On these 
pleadings, however, the acquisition of mtgee. 'a 
rights by prescription was irrelevant. The defta. 
were being sought to be evicted as trespassers, & 
were concerned only to prove their case of pur- 
chase. Hence, they cannot be treated as having 
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had sufficient notice of a plea of title by adverse 
possession. 

[20] Imam J.— I agree that the appeal be dis- 
missed. 

[21] The plfcf.'s suit was in ejectment. On the 
allegations in the plaint, there can l^e no question 
that the suit was for recovery of possession from 
the defts. who h'.d dispossessed the pltf* without 
any title or right on a particular date. In a suit 
for ejectment, the pltf. has to prove not only his 
title but also his possession within twelve years 
of the suit. The finding is that the story of the 
pltf, that he was dispossessed on a particular date 
after he had come into possession on redeeming 
the ijara was found to be false. On the contrary, 
it was found that the defts. were in possession 
since the year i320 Fasli. On these findings, there 
could be no other course for a Ct. of law to take 
than to dismiss the pltf.’s suit. 

[22] The argument now made that the defts. 
had acquired a limited interest by prescription 
cannot be entertained in the present suit. No 
such plea had been taken in the plaint, nor was 
there any issue framed in this respect. No such 
thing was argued before the trial Ct. or before 
the appellate Ct. what had been argued was that 
even if there could be no legal mtge. by way of 
an oral ijara, the defts’. possession would not he 
that of trespassers, but they must be deemed to 
have been in possession on pltf.’s behalf & such 
possession was permissive possession, 

[23] In my opinion, it becomes quite unnecess- 
ary in the present case to discuss the case of 
Bhukan Mian v. Badhilca Devi, 19 P. L. T. 489 
or to say one word whether that decision was or 
was not rightly decided. 

D.H. Appeal dis7nissed. 

A. I. R. (38) 1961 Patna 150 [C. N. 19,] 

D\s & Satijoo Prosad JJ. 

A. Hasan — Petitioner v. Moham^nad Sham- 
suddin d another — Oppo. Party. 

Civil Revn. No. 774 of 1950, D/- 26-40951, 

t (a) Civil P.C. (1908), S. 115 -Prescribed Authority 
under Payment of Wages Act, 1936— Whether Court 
subordinate to High Court— Revision lies against his 
order. 

A review of the provisions of the Pajment of Wages 
Aot, 1936, very clearly establisbes that the Authority 
under S. 15 of the Act acts as a Court. He is bound to 
decide judioiiilly the matter in dispute before him. He has 
to give his decision or 'direction’ as it is called after 
hearing the parties, & cu the evidence or materials pro- 
duced before him, acoording io certain definite & speoiSed 
rules of procedure laid down under the Aot as also supple- 
mented by statutory rules framed thereunder for his 
guidance, & hi a decision, is, subject to appeal to the Dis- 
trict Court binding on the parties, He is thus a civil 
Court subordinate to the High Court & revision lies 
against his Order under S 116, Civil P. 0. : A. I. B. (28) 
1941 Pat. 65 (F B) k A. I. R. (33) 1946 Lah. 316 (P B). 
Rel. on ; A. I. R. (37) 1960 Nag, 14 & A. I. R. (36) 1949 
Bom. 188, Diis, ; Case law discussed, [Paras 20, 28] 

Anno. Civil P. 0., 8. 116, N, 6, Pt. 23a. 


(b) Payment of Wages Act (1936), S. 15 — Applica- 
tion under— Manager whether necessary party. 

S. 15 does not speak of the manager being a necessary 
party to each an application. Therefore, it cannot be 
assumed that failure to implead him wonld result in the 
dismissal of the application & make the application inhe- 
rently defective. No doubt the ‘direction mentioned in 
the S. 15 should, in the first instance, be made against 
the manager if he is found to have made the illegal deduc- 
tions & the payment should be sought to bo recovered 
from him, & it is only where it cannot be so recovered 
that it should be recovered from the employer. This 
follows from a perusal of the provisions of S, 3 & 3. 19 of 
the Act. But it does not follow that the applioatiou also 
in the first instance or rather primarily should be made 
against the manager, k that if it is not so made the ap- 
plication should be held to be untenable so as to give so 
jurisdiction to the Authority to aot upon it : A, 1, B. (37) 
1940 Bom. 87, Diss. [Para 43] 

Anno. P. of W. Act, S. 15. N. 1, Pt. 4. 

Mohammad Apub — for Petitioner ; T. K. Prasad — 
for Oppo, Party. 

Cases re f erred to'. — 

('83) 9 I, A. 174 : (9 Gal, 295 P. 0.) [Pr, 23] 

(’50) A. I. R. (37) 1950 S. 0, 188 : (1950 S. 0. R. 459) 

[Pr.40 

('13) 37 Bom. 114 : (17 I. 0. 676) [Pr. 24; 

(’40) A.LR. (27) 1940 Bom. 87 : (I. L. E. (1940) Bom. 96,' 

[Pr. 43] 

(’49) A. I. R. (36) 1949 Bom. 188 : (1. L. R. (1948) Bom. 
863) [Pr. 90) 

(’13) 40 Cal. 477 : (14 Cr. L. J. 197 P. B.) [Pr. 23J 

t’22) 49 Cal. 931 : (A. I, R. (10) 1933 Cal. 169) 

(Prs. 33, 24] 

(’46) A. I. R. (33) 1946 Lah. 316 : (I. L- R. (1947) Lah. 1 
F.B.) [Pr. 271 

(’24) 47 Mad. 369 : (A. I. R. (11) 1924 Mad. 561 F. B.) 

[Pr. 26] 

(’50) A. I. B. (37) 1960 Nag. 14: (I. L. R. (1949) Nag. 905) 

[Prs. 80, 47] 

('40) 19 Pat. 321 ; (A. I. R, (27) 1940 Pat. 102 S. B) 

[Pf, 38) 

(’41) 20 Pat. 373 : (A. I. E. (28) 1941 Pat. 65 F. B.) 

[Prs. 6, 20, 26, 27, 35, 47] 

(’42) 21 Pat. 173 : (A. I. E. (29) 1942 Pat. 33) [Pr. U) 
(’42) 21 Pat. 1 : (A. I. R. (29) 1942 Pat. 1 F. B.) 

[Prs. 21. 26, 33, 47) 

(*43) 22 Pat. 677 : (A. I. E. (31) 1944 Pat. 147) 

[Prs. 26,47' 

(’51) 29 Pat. 851 : (A. I. R. (38) 1951 Pat. 209) [Pr. 
(1910) 2 E. B. 859 ; (80 L. J. K. B. 185) [Prs. 26, 37. 
(1913J A. 0. 546 ; (82 L. J. K. B. 1197) [Pr. 26] 

SRrjoo Prosad J. — This petition in revision 
has been presented by one A. Hasan, proprietor & 
director of the Sasamoosa Sugar Works Iiimited. 
It arises out of a proceeding under the Payment 
of Wages Act (iv [4] of 1936). The opposite party 
to the petition are the General Secretary of the 
Sasamoosa Workers’ Union representing the daily 
coolies of the Sugar Works Limited and one 

Bhunmun. f 

[2] The fsicts are briefly these : On the 12th of 
April, 1950, a number of workers of the Sugar 
Works presented several petitions before the Dis- 
trict Magistrate of Saran, who is the prescribed 
Authority within the meaning of the Aot olaiminfl' 
that a deduction of wages had been made without- 
any legal justification during specified periods for 
which they had been working, and that acoor^, 
ingly these amounts which were justly due W. 
them should bo realised from the Sugar Worl 
concerned. Another such petition was also prfi*| 
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sentad to the same Authority on the 96th of 
August, I960, by another set of ^YorkGrs. The 
Authority oonoerned admitted the applications 
and issued notice against the petitioner and one 
S. M. Zaki, described at one place in the petition 
as the General Secretary and at another plaoe as 
the General Manager of the Sasamoosa Sugar 
Works Limited. When the case was taken up on 
the 6th of October, 1950, the petitioner who ap- 
peared on the date seems to have raised prelimi- 
nary objections that the application under the 
Act (section 16) was not maintaiaable as proper 
persons were not parties to the applications and 
further that the application was time- barred. The 
Prescribed Authority aforesaid disallowed these 
objections. The petitioner then wanted time to 
examine accounts and to produce witnesses, and 
the said Authority adjourned the case to be pub 
up on the Snd of November, 1950. It may be 
observed that the two objeotions oa the date in 
question were raised orally without any regular 
petition stating all the material facts bearing on 
them. The applicants, who are opposite pirty 
here, filed in reply a petition praying that Moham- 
mad Qasim Lari may ba made a party to the 
applications to avoid any technioil objection. 
Later, on 12-10-1950, after the above order had 
been passe i, a written petition was actually filed 
before the Authority mentioning the particulars 
on which the preliminary objections were based. 
The allegation in this petition is that one Mo ham. 
mad Qasim Lari had been namsd as the manager 
of ths factory under cl. (c) of sub s. (l) of 3. 9, 
Paotories Act (xxv [25] of 1935) corresponding to 
S. 7 of the Act of 1948, & that the said Qasim Lari, 


was responsible for payment of wages to the per- 
sons employed in the factory. Therefore, it stated 
that the said Qasim Lari should have been made 
a party to the applications filed by the workers, & 
he being not a party, the applications could not 
be entertained. It was also alleged that the ap^li- 
cations were barred by limitation within the 
proviso to suh.3. (2) of 3 . 15, Payment of Wages 
Act. This petition the Authority directed to be 
put up for hearing in the presence of the parties 
on the date fi.xed, that is, 2-11-1950, & the applica- 
tion has not yet been disposed of. Before the 
application could he taken up, on 1. 11.1350, the 
petitioner moved this Court & obtained a rule as 
also an order for stay of further proceedings. 

[3] It would thus appear from the facts stated 


above that the petition filed on 12-10-1950, con- 
taining the preliminary objeotions is still pending, 
& it was, therefore, premature on the part of the 
petitioner to rush up to this Court & obtain 
a rule as also a stay of farther proceedings 
vrithout disclosing the fact that a regular petition 
containing the objeotions aforesaid was still pen- 
g consideration by the Authority competent to 
r & deoide the matter. It is pointed out that 
br s. 16, sub-8. (3), Payment of Wages Act, it 
^inecessary that the objeotions should be 
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raised in the form of a regular petition A the pre- 
liminary objeotions having been raised & disallow- 
ed by the orier, dated 6-10-1960, tlie petitioner 
was entitled to move this Court against the afore- 
said order It is true that a petition' in writing is 
not necessarily required under the Act in order to 
raise such objections but the order complained 
against does not indicate what the two prelimi- 
nary objeotions were; A at any rate, unless the 
full particulars had been given, this Court was 
not in a position to know what were the actual 
argument^ advanced before the said Authority, & 
whether or not all the relevant materials were 
placed before him. The fact that subsequently such 
a regular petition was filed containing the 
particulars indicates that at the earliest stage the 
Authority was not presumably apprised of the 
details & the matter is still pending consideration 
by him. The grounds of objection may be tenable 
or untenable ; it is for the Authority to pronounce 
upon the validity of those grounds. Bat before the 
Authority does so, it must have all the facts on 
which the objeotions are foucdecl. In the absence 
of those facts, it was impossible for the Authority 
to entertain the objections. It appears to me, 
therefore, that the present application filed by the 
petitioner is premature & the proper course for the 
petitioner was to wait until the petitition filed 
by him on the l2th of October last had been 
heard & dispoied of on the date fixed by the 
Authority. 

[ 4 ] It has, however, been urged on behalf of the 
petitioner that now that the matter has attracted 
ths attention of this Court, & the questions invol- 
’ ved being purely questions of law aflecbing the 
jurisdiction of the Authority to entertain the 
applications filed by the workers, this Court 
should finally deoide the matter A give appropriate 
directions to the Authority concerned. This 
undoubtedly opens out a wide vista of controver- 
sial questions which arise for our determination. 
The Ga. 30 , therefore, had to be heard on various dates 
& we had to devote much more time & attention to 
the matter than what the merit of the case actual- 
ly demanded. Before I take up the question whe- 
ther applications were not maintainable on 
account of the alleged absence of a necessary 
party, there are various preliminary questions 
which have to be met & answered. The questions 
are ; ( 1 ) whether the Authority competent to hear 
& decide all claims under the Payment of Wages 
Act is a ‘Court’ with the meaning of S. 115, Civil 
F, G. In this ocnnection an incidental question 
has also been raised, namely, whether it is a ‘Civil 
Court’ ; { 9 ) whether if it is a Court’, it is Subor- 
dinate to the High Court, & ( 3 ) whether, if it is a 
Court subordinate to the High Court, its order is 
revisable by this Court when under the provisions 
of the said statute the directions given by the 
Authority are final subject to appeal as specified 
therein. These questions, in my opinion, have been 
more than adequately considered in several impor- 


142 Patna 


A. Hasan v. Md. Shamsuddin {Sarjoo Prosad /J A. i. ^ 


tint decisions of this Courfc as also of other Hic»h 
Courts. 


[5J The word ‘Court’ has not been defined & the 
definition given to it in the Indian Evidence Act 
is obviously not exhaustive. Wg have, however, to 
find out the salient attributes or characteristics of 
a Court’ which means a place where justice is 
administered or a person who administers justice. 
In Mt. Dirji v. Goalm, 20 Pat. 373 which is a 
Special Bench decision of this Court, Pazl AU, J. 
(as he then was) laid down certain tests for deter- 
mining whether a certain person or authority is 
a Court’, 

[6] He points out that 

in order to bij a Oourt the person or persons who may 
bo said to tioustitate it must be entrusted with juciicial 
fuoctiOQs- Judicial funation means the fanctiou of 'deci- 
ding litigated questions according to Uw’ decidiag them 

not arbitrarily but On evidenea & acoordin^ to certain 

rulp ol procedure which ensure that the person, who is 

caUc'd upon to decide them, acts with fairness & 
impartiality.” 


[7] This evidently implies that the judicial 
function of a Court oomprehenis three factors (i) 
the presence of litigated questions (ii) the deci- 
sion of those questions according to law, that is, 
not arbitrarily but on evidence, (iii) the obser- 
vance of certain rules of procedure so as to ensure 
airness & impartiality in giving those deoisions. 

[8] The other attribute which the learned Judge 

postulates is that a ‘Court’ must have not only 

judicial functions but it should possess ‘judicial 
powers’ ; 

such as tha power to receive evidence bearing on the 
matter which it in called upon to decide, the power to 
enforce the attendance of witnesses & the produetioa of 
documents & in iterhil objeits before it <fe the power to 
pronounce jiidgmeni & carry it into eSect between the 
person & parties who bring a case before it for decision.’* 

[9] ThG third important fcaturG to which th© 
iGarned Judge refers is that a ‘Court’ exercises 
jurisdiction over persons by reason of the sane- 
tion of the law & not merely by reason of volun- 
tary submission to such jurisdiction & that the 
proceedings before it are public. 

[10] His Lordship also deals with the meaning 
of the expression ‘persons designata' used with 
reference to certain persons or ofiScials discharg- 
ing certain duties under particular statutes, & he 
observes : 

there is no real antithesis between the expressions 
persona designatn* & 'Court' or in other words, 
persona desiguata may be a Court. Whether he is a 
Court or not depends upon his powers & the f nnotions 
which he has to discharge. It is not inconeaivabie that 
in some ca^es when an oliacer of the Court, gay the Dia- 
tricb Judge IS callel upon to decide a certain matter not 

ItiU ^ * paysona designata, he may. 

Statute wbtll^ by reason of some special provision in th/ 
rL r ^ “>i‘bori3e3 him to decide the matter. The 

Court deemed to be a 

uourt or that his decision will be aubieot to aDnaal or 

revision by a superior Oourt." ^ 

The real question which is to be enjuired into in 
such cases IS whether the person so designated 
has been invested with the powers of a Court. If 
so inTes.ied with the potrers of a Oourt, the 


necessary implication in such a case would bo 
that fche^ jurisdiction of the Court is enlarged, & 

its decision is subject to all the incidents of such 
j'urisdicfcion. 

[ill In the case in question the learned Judges 
were dealing with the position of the Commis- 
smner appointed under the Workmen’s Compensa- 
tion Act, & the question which they had to answer 
was whether such a person answered the descrip- 
tion of a ‘Court’, They found upon a review of 
the various provisions of the Act that the funetion 
of the Oommissioner under the Act was not 
merely to enquire & advise but to judge & decide 
the matters before him, & in doing so, had to 
proceed judicially & not arbitrarily. They, there- 
fore, held that hiving regard to the tests laid 
down by them the Oommissioner satisfied the 
requirements of a ‘Court’. The Special Bench of 
course left the question open as to whether the 
Commissioner was a ‘Court aubordinate to the 
High Court in the sense in which the expression 
is used in s. 115, Civil P. 0. But when the matter 
went back to the Division Bench after the point 
had been answered by the Special Bench, namely, 
that the Commissioner under the Workmen’s 
Compensation Act was a 'Court*i the Diviaioa 
Bench found that the Oommissioner was a Oourt 
subordinate to the High Court within the mean- 
ing of s. 115 of the Code, & as such, the order o! 
the Oommissioner could be revised. The reason 
which has been given for coming to the oonolu- 
Sion that the Commissioner was a Court subordi- 
nite to the High Oourt is that the Act provided 
for an appeal to the High Court from the order 
of the Oommissioner where the amount in dispute 
was over Rs. 300. The Oommissioner was, there- 
fore, held subject to the appellate jurisdiction of 
the Court, & as such, a Court subordinate to the 
High Court : (vide Mt. Dirji v. Sm Goalint 21 
Pat. 173). 

[12] If the provisions of the Payment of Wages 
Act are examined in the light of the tests formu- 
lated above, I feel no hesitation in coming to the 
conclusion that the Authority acting under S. 15 
of this Act acts as a Oourt. 

Ci3] Section 15 enacts that the Provincial Govt, 
may, by notification appoint any Commissioner 
for Workmen’s Compensation or other officer 
with experience as a Judge of a Oivll Court or SB 
a stipendiary Magistrate to be the authority to 
hear & decide for any specified area all claims 
arising out of deductions from the wages, or delay 
in payment of the wages of persons employed or 
paid in that area. Sub s. (2) of the same seotioois 


says : 

"Where ooatrary to the provisions ol this Act aUlf 
deduction has been made from the wages of an emplojO” 
person, or any payment of wages has been delayed, BQ^ 
person himself, or any legal praotitioner or any offiolBl,®' . 
a registered trade anion anthorized in writing to aflt'^% 

Mg behalf or any other person acting with. 

permission of the authority appointed aaderSab^>J 
may apply to such aathority for a direction 
Sab-B. (3V". 
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ThM oomes a proviso to sub-s. (a) * this proviso 
emMies a period of limitation for presenting 
fflioa appUoationa which period is six monfchs from 
tn0 date on wbioh the deduction from the wages 
made or from the date ou whioh the payment 
of the wages was due to be inadet as the ease may 
he; & it furtjier provides that any application 
may be admitted, after the said period of six 
months when the applicant satisfies the authority 
that he had suUiciont causa for not making the 
application within such period. Then follows the 
other significant provision of s. 15, namely, sub- 
8, ( 3 ) of that section. It lays down the broad 
heads of the procedure which is to be followed 
by the authority when an application has been 
presented & entertained. It provides that the 
authority shall hear the applicant & the employer 
or other person responsible for the payment of 
wages under s. 3, or give them an opportunity of 
being heard, & after such farther inquiry (if any) 
as may be necessary, may, direct the refund to 
the employee of the amount deducted, or the 
payment of the delayed wages together with such 
oompe^ation as jibe authority may deem fit & 
exceeding a certain amount, 

[14] It follows from the above that the autho- 
rity has to decide certain litigated questions ac- 
cording to law. The question in dispute relates 
to unauthorised deduction in wages or delay in 
payment of wages. The petition before him haj to 
be filed within a period of limitation & if not so 
filed, it ia for him to condon the delay & entertain 
the application on suliioienb cause shown. After 
he has entertained the application, he must hear 
the applicant the employer or any other person 
responsible for the payment of wages, & after 
such farther enquiry give a direction for refunding 
the amount to the employee-applicant together 
with appropriate compensation. 

[16] The authority may under sub-s. (4) of the 
same seotion in case it finds that the application 
was malicious or vexatious, impose a penalty on 
the employee to be paid to the employer or other 
persons responsible for the payment of wages, & 
these refunds, compensation or penalty are liable 
to be recovered as fines imposed by a Magistrate 
under aub-s. (6) of the same section. 

[16] S, 16 of the Act then lays down a proce- 
dure for filing a single application in respect of 
claims of a person or persona belonging to the 
Kme unpaid group under given circumstances. 

Then there is another important provision in 
B, 17 of the Act whioh enacts that an appeal 
against a direction made under sub-s, fs) or sub- 
Bi ( 4 ) of s. 15 may be preferred, within thirty days 
of the date on whioh the direction was made, in 
-JL |*^6flidenoy.town before the Court of Small 
pauaes & elsewhere before the District Court by 
the person aggrieyed under the direction given 
tbySvlutbonty whether it is a case of refund or 
“^Bg^penalty; & sub-s. (a) of fi. 17 postulates 
‘“**^ff®|;feo^ th8 above right of appeal any 
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direction given by the authority under 3 . 16 eh ill 
be final. The decision of the authority, evidently 
therefore, cannot be an arbitrary decision but has 
to be based on evidence & appropriate materials 
because the party aggrieved by his direction has 
been given a right of appeal under the Act. 

[ 17 ] In exercising his judicial functions be ia 
also given certain jadioial rights ; for instance, 
under S. 19 of the Act it is provided that the 
authority appointed under sub s. ( 1 ) of s. 15 shall 
have all the powers of a civil Court under Civil 
P C., 1908, for the purpose of taking evidence & 
of enforcing the attendance of witnesses & com- 
pelling the production of documents, & every such 
authority shall be deenaed to be a civil Court for 

all the purposes of 3 . 195 of chap, xx.’^v, Criminal 
P. G., 1898. 

[18] The authority can also enforce the direo< 
tions given by him as provided by s. 19 of the 
Act which says that in case the authority or the 
Court referred to in s. 17 is unable to recover 
from any person responsible under s. 3 for the 
payment of wages any amount directed by such 
authority under S. 15 or 3. 17 to be paid by such 
person, the aafehority shall recover the amount 
from the employer of the employed person con- 
cerned. The orders of the authority are thus 

propria vigor a binding on the parties & determine 
their rights & obligations, 

[19] I need not refer to some of the other pro- 
visions of the enactment expect Ss. 22 & 26. 
Section 22 provides for a bar to the entertainment 
of any suit for recovery of wages or of any deduc- 
tion from wages in so far as the sum so claimed 
forms the subject of an application under 3 . 15 
which has been presented by the pltf. & which 
is pending before the authority appointed under 
the section or an appeal under s, i? or has 
formed the subject of a direction under s. I 6 in 
favour of the pltf. or has been adjudged, in any 
proceeding under s. 15. Then S. 26 provides for ' 
certain rula-making powers. Under the seotion the 
Governor-General was empowered to make rules 
to regulate the procedure to be followed by the 
authorities & Courts referred to in ss. 15 & 17 , but 
by the Adaptation of Indian Daws Order, 1937, 
the Provincial Govt, has since been authorised to 
make such rules in order to give effect to the 
provisions of this Act. The section further shows 
that the rules so framed may relate to various 
matters, namely, the maintenance of records, 
registers, returns & notices; the display in a con-* 
spicuoua place & premises of notices sent; the im- 
position of fines; the scales of costs allowed & 
various other matters relating to such proceed- 
ings. In the rules framed under the authority of 
this seotion it appears that the rules lay down 
almost a complete & self-contained set of pro- 
cedure & do not leave it to the discretion of the 
authority to evolve a procedure of his own. The 
rules, for instance, provide for the form of the 
application, the nature of the authority for re- 
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presentation; the presentation of documentg; the 
refusal to entertain applications under certain 
circumstances; & then most important of all is 
R 8 relating to appearance of parties. This rule 
I am referring to in particular because it ’proves 
that if the application is entertained the Autho- 
rity shall call upon the employer by a notice in 
form E to appear before him on a specified date 
together with all relevant documents & witnesses 
& shall inform the applicant of the date so speci- 
fied & if the employer or his representative fails 
to appear on the specified date, the Authority shall 
proceed to hear & determine the application ex 
parte. Similarly, if the applicant fails to appear 
on that date the authority may dismiss the ap- 
plication, & the authority may in certain cases 
sat aside these orders & re- hear the matter on 
good cause being shown within one month from 
the date of the order. Then another important 
rule is E. 9. Under this rale, the authority shall 
in all cases enter the particulars indicated in 
Form F & at the time of passing orders shall 
sign & date the Form. In case where no appeal 
lies, no further record shall be necessary. In a 
case where an appeal lies, the authority shall 
record the substance of the evidence & shall 
append it under his signature to the record of 
direction in Form F. Then R. 12 provides for the 
manner in which the appeal is to be preferred. 

[20] A review of these provisions very clearly 
establishes that the authority acting under S. 15 
of the Act acts as a Court. He is bound to decide 
judicially the matter in dispute before him. He 
has to give his decision or direction' as it is called 
after hearing the parties, & on the evidence or 
materials produced before him, according to 
certain definite & specified rules of procedure laid 
down under the Act as also supplemented by 
statutory rules framed thereunder for his guidance, 
& his decision is, subject to appeal to the District 
Court, binding on the parties. It is true that at 
places in the Act a distinction has been made 
between the authority & the Court bub that dis- 
tinction is really without any diflferenee because 
in the context the word Court’ has been used to 
denote the Court to which an appeal lies against 
the directions or the orders passed by the authority. 
The real point is to see whether the authority ia 
acting as a Court, k I have already indicated that 
keeping in view the important tests laid down in 
the decision of Ut. Dhirji v. Sm. Goolin, men- 
tioned above, there seems to be little doubt that 
the authority is acting as a Court. 

[21] The above tests were applied & followed in 
another Full Bench ease of this Court in Arjun 
V. Krishna Ghandra^ 31 Pat. 1 which arose under 
the Orissa Tenancy Act, 1913 (B. & 0. Act II (a) of 
1913). The Questions in that case were whether 
the Court of the Collector acting under the pro. 
visions of the Act was of a grade inferi 3 r to that 
of a District Court, there being definite provisions 
providing for an appeal from the decision of the 


Collector to the District Judge, & also whether 
the orders of the Collector passed under the Act, 
though final in such cases, could be revisable by 
the High Court under 3 . 115 , Civil P. 0 . The 
majority Judges were of the opinion that the 
Court of the Collector being subordinate to the 
appellate jurisdiction of the District Court (which, 
in other words, mean the Court of the District 
Judge which is the principal Civil Court of the 
district) the former was obviously inferior to the 
latter, & this inferiority would continue to subsist 
even in case of such orders of the Collector as 
were not by reason of their pettiness appealable 
bo the District Judge. It was accordingly held 
that although in certain oases there may be a 
finality to the order of the G_ Hector, still the 
Court of the Collector was a Court subordinate to 
this Court within the meaning of 8. 115 , Civil 
P. C. inasmuch as the section confers the power 
of revision, precisely in those cases decided by a 
subordinate Court in which no appeal lies to the 
High Court. The power of revision is, therefore, 
not excluded merely because the subordinate 
Court is empowered to pass an original order 
which is declared final, or an appellate order from 
which there is no appeal to the High Court. The 
separate judgments delivered in the case by the 


three learned Judges constituting the Bench are 
very comprehensive furnish a very interesting 
reading for their wealth of details in tracing the 
development of the revisional powers of the High 
Court. Meredith J. , after an exhaustive review of 
the decisions of various High Courts hearing on 

the point, summed up as follows : 

‘‘Hiviag exafnined the viewa of tbe various SiW 
Courts in ao far as they have been ospressed in reported 
decisions, let ua no v turn to an examination of the qo9B“ 
tion itself. It is unneceaaarj in the present case finaUy « 
decide whether the Court ol the Collector is snbordinaW 
to tbs High Court within the meaning of S, 116, CSVil 
P. 0, in a case where an appeal lies under the statute to 
the Co nmissiouer. I will only say, first, that, in fflj 
view, it would be an anomaly for subordination to depeM 
upon a mere luestion of valnation; the Oolleotor's 
to be subordinate when dealing with a case valued at 
over Rg, 100, but to escape that subordination merely 
because the ease of a lower valuatioa. The pettiness of • 
case may be a good reason for providing that there b 1^ 
be no appeal; it can surely bo no reason for providinj 
that the Court shall escape subordination 4 be free fro® 
all supervision in regard to questions of jurisdiction, W 
as to be able to act without jurisdiction, or to 
exercise jurisdiction. It ia difficult to imagine t^t ih® 
legislature could ever have intended that. 

[221 He thereafter considers the argument thft* 
a Bevenue Court cannot at the same time be • 
Civil Court as if the two are mutually exoluaivft 
He observes that the assumption is quite a wrofl® 
assumption, & he holds that where the Beyenn® 
Courts exercise judicial functions & decide ordin®^ 
civil disputes which have been specially assigujjd 
to them, they are nonetheless civil suits 
Courts that decide them are, therefore. 
Courts. These Revenue Courts in such oases 
merely one species of the genus Civil Court, 
are a subdivision of Civil Courts in the g 
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88M^ the faob that there are speoial proviaions 
tQ^ramg these Kovenuo Oourta, as in s n Civil 
P. O.& that they arc .pooially defined in paHi 
wuu statutes & spooml loaislationa did not legally 
the position bGO:niaQ to define the apeoies 

M not exclude it from the genus. The learned 
Judge also held : 

flubjeot to the appellate 
JQ^^otiou of anothor, the forroor is obviously thereby 

latter. & plaiuly that inferiority 
Bubjfct where by reason of the pottinesa of the 
OTO no IS provided for. Otherwise the absurd 

naolt would follow that the Court rises in crade in 
limrge ratio to the impirtance of the ease.” 

C98] It is of importance to mention in this con- 
tet that Meredith J . in his decision refers to a 
^ Bench decision of the Calcutta High Court 
of five Judges in Emperor v. Bar Prasad Das, 
«0 cat 477, in whioh it was held that in the case 
of an order passed by a civil Court or Revenue 
O^t under s, 476, Criminal P. C., S. 439 of the 
Oodo had no application, but the High Court 
GKKud exercise the powers vested in it bv s iis 
OiTfl P. 0. or s. 15, High Courts Ao“ tU 
^nally applioable to a case where action is taken 
^ a Revenue Court under S. 476, the proceeding 
before it being nob a proceeding before an inferior 
orimmal Court, the order in the proceeding was 
reywable under S. 115, being made by a Revenue, 
authority as a Court in course of a judicial pro- 
ceeding before it, & with reference to such judicial 

the Revenue Court being a Court 
raoor^nate to the High Court within the mean- 
™g of St 115, ag being a Court; subjeefe to the 
appoHate jurisdiction of the High Court. He also 
upon a decision of the Privy Council in 
Mjah Nilmoni Singh v, Taranath, 9 t. A. 17. 
It^as held by the Privy Council in that case 
that the Rent Courta established by Act x [10] of 
1869 were civil Courts within the meaning of Act 
[8] of 1859, the Code of Civil Procedure as it 
jhto wafl, in other words, in the case of Revenue 
youfts m regard to which the provisions were 
^en more special & exclusive than in the case of 
xteveuue Courts under the Orissa Tenancy Act, 
biB Lordship observed that the Privy Council 
to be civil Courts within the meaning 
«he Code of Civil Procedure, so as to make 
8. SB4 of the old Code, relating to transfer of 
ecroe for execution to another district applicable 
0 finoae Gourts, & he argued that “if s. 284, then 

& S- 3 of the present corresponding 
Meredith J. was then confronted with the 
ODWvationa of Rankin J. (as he then was) in 
Brothers £ Co. v. JBando £ Co., 49 Oal. 931. 

J t reported to have ob- 

expression “civil Court" as used 
ttw Code of Civil Procedure containing the new 
of Sb, 3, 4 & 6 which were not in the 
wKlier Code of 1859 was* not used in the general 
to connote the genua, but only in reference 

Bpeoifls of civil Court, which 
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I of H. 9. Meredith J,. ubserved that 

lough the point was an arguable one, vet in 
view of the Privy Ouunoil decision referred to 
above much oould not be said in support of it & 

wordr^^ of the argument in these 

^ coiistruotion irapoasiblo to equare 

Gouiioil with whiqb l\ave 
just ileal t. There 18 no goUmg over the faet that, whore 

aameexproseion ia 

Privv r ' speaking, the same coutexte, the 

in 9 ft 1 expregaion used 

m S. 284 being simply Civil Court'. So far as I can 

see by comparing the two Codes the expressioo ‘Civil 
( in both 

[24] Dhavle J, does not appear to have altoge. 
ther accepted the position that a Revenue Court 
was a civil Court when exercising judicial func- 
tions & deciding ordinary civil disputes assigned 
to them but he also by another line of reasoning 
comes to the same conclusion that such Courts 
were amenable to the revisional jurisdiction of 
the High Court as provided by s. 116 of the Code, 

To quote his own language, he says as follows : ' 

“This diatinctiou between Civil & Seven ue Courts ia 
b. 5 of the Code is not without & bearing on S. 3 ik in 
my opinion, the Civil Courta oontemplated in S 3 are to 
use the words of Bankin J. in Allen Brothers dGo\ 
Bando <& Co , 49 Oal. 931, ‘Civil Courts exerciaiDg all the 
powers of Civil Courts as distinct from Courts which only 
exercise powers over civil matters of a special class or 
classes, e. g., the rent Courts under Act X [10] of 1859 
& the Land Acquisition Judge.' This, however, does not 
anect the subordination of our Hevenue Court to the Hi 2 h 
Court for the purposes of 8. 115, Civil P. 0. because aa 
the same learned Judge, also observed in the same case 
the word subordinate’ Is not defined by the Code becaus^ 

S. 3 IS not _a definition. This section does not claim to be 
& is not intended to be, exhaustive ; Pnrshof/n»t v’ 
Mahadev, 37 Bom. 114." S. 115, Civil P.G. doea not require 
the subordinate Court to be a Civil Court within S 3 & 
the Orissa Tenancy Act definitely involves the subo'rdi'na 
tion of the Revenue Court to the High Court [by wav of 
appeal under sub-a. (3) of S. 204], A thus, through the 
general provifion contained in S. 192 {2), attraots the 
operation of S. 115, Civil P. 0., giviog the High Court a 
power of revision free (so far a 3 I nan gather) from the 
limitations to which its appellate powers are subjeot.” 

It would thus appear fehafe fche two learned Jud^^es, 
though for different reasons, both agreed in hold- 
ing that the Court of the Collector which was 
subordinate to the appellate jurisdiction of the 
District Court was a Court subordinate to the 
High Court within the meaning of s. 115 of the 
Code; & what is more significant that in dealing 
with s. 3 of the present Civil P. C„ Dhavle J.. 
opines in concurrence with Rankin J., that the 
word ‘subordinate’ had not been defined in the 
Code. A s. 3 . of the Code was not a definition 
clause. I need not refer to other parts of the 
judgment which, as I have already observed 
will repay perusal for its wealth of detail & 
exhaustive treatment of the law on the points. 
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tss] Manohar Lall J.t the disseDtienfi Judge 
appears to have been of the view that in petty 
oases where the Oolleotor had jurisdiction to call 
for the record of a case in which an appeal would 
lie to him & where no question of title was 
involved, & Collector's order was final. But where 
the Deputy Collector & the Collector tried suits 
under S. 204 (5), Orissa Tenancy Act, of over 
Bs, 100 in value, they became subiect to the ap- 
pellate jurisdiction of the High Court, because 
appeals lay in the first instance to the Dist. J . 
or to the High Court as the case may be, & that 
being so any orders passed by these Revenue 
Courts in such oases become revisable by the 
High Court under S. 116, Civil P. 0., but that 
jurisdiction was limited to such cases only. The 
conclusion , therefore, is that all the three learned 
Judges were of the view that in oases where an 
appeal lay to the Diet. J. from the orders of the 
Collector ar Deputy Collector, the Court of the 
Oolleotor or Deputy Oolleotor was subordinate to 
the High Court & their orderi were revisable 
under 3, 116 of the Code by this Court, 

[26] The question again arose in connection 
with the proceedings of an Election Commissioner 
under the Bibar Election Petitions Rules, 1939, 
in Abdul Eazak v. Kuldip Narain, 22 Pat. 677, 
& all the three learned Judges concerned therein 
were unanimously of the view that the Election 
Commissioner referred to in the Bih-tr District 
Board Election Petitions Rules, 1939, is a Court 
& a Court subordinate to the High Court within 
the meaning of s. 115, Civil P. C. I will refer to 
a few pertment passages from the respective 
judgments of Ohatterji & Meredith JJ. Chatterji 
J. observed as follows : 

“On the question whether the Eleotion CommisBioner 
is a Court, I think that the deotsion of the Full Bench 
of thiB Court in Jiff. Dirji v. Sin. Ooalin, 20 Pat« 373 
affords a complete answer. In that case it was held that 
a Commissioner under the Workmen’s Compensation 
Act (VllI [6] of 1923) is a Court. The tests laid down 
there are fully satisfied in the present case. To^ use the 
words of Fazl All J., who delivered the judgment 
(Harries C. J. & Manohar Lall J. agreeing), the Election 
CommlEsioner 'constitutes an independent tribunal & 
Ms function is to judge & decide & not merely to enquire 
A advise, & in judging or deciding the matters before 
him he has to proceed judicially & not arbitrarily.* The 
procedure to be followed by the Election Commissioner 
is, as nearly as may be, the procedure applicable under 
the Code of Civil Procedure to the trial of suits (see 
B. 11 (2)); he has also in' respect of certain matters, such 
as, enforcing the attendance of witnesses, oompelling 
the production of documents, (xamining witnesses on 
nath, eto., the powers which are vested in a Court 
under the Code of Civil Procedure when trying a Buit 
(see B. 23). Kale 23 also provides that he shall be deemed 
to be a Olvll Court for the purposes specified therein. 
There can, therefore, be no doubt that he Is a Court. 

As legards his subordination to tbe High Court, the 
very definition of Eleotion Commissioner given in the 
ftuleB makes tbe position clear. According to B. 2 (g) 
“Eleotion Oommisaioner” means the Dist. J, or the 
Judicial Oommissloner exeroislng jurisdiction over the 
area in which the eleotion, in respect of which an eleo- 
tton petition under these inles is filed, was held. In 
BthervroKdi, the Lilt. 7. or the Jodieial Oosuniaiioner 


is given the powers of an Eleotion Commissions. Un* 
donbtely the List. J. ia Bubordinate to the High OourL 
Necessarily the Election CommiBsioner aa a GOoii it 
subordinate to the High Court. 

This view is supported by the Full Bench deeiskB of 
the ^Madias High Court in Parthaaarthi^ Naidu 
Chintlaoharvu Rdo, 47 Mad. 369. In that case thslr 
Lordships had to consider the following rule ftamod 
under the Madras Local Boards Act of 1920 : ‘Noeilee* 
tion of a member or of a President of a District, Tahdc;. 
or Union Board shall be called In question exce^ by vk 
eleotion petition, presented in accordance with these ralsn. 
to the District or Subordinate Judge having jurisdiotiQD.* 
They held that 'A District or Subordinate Judga, ift 
deciding an election petition presented before him ”• 
the rules issued by the Local Oovt. under the Local 
Act, 1920, is acting not merely as a persona deeignalB^ 
but as a Court in the exercise of its ordinary jariadietioai 
extended for that purpose;, consequently, the Bi^ Oonb 
is competent to exercise its powers of revision over diiiil. 
aioua in election petitions 

Meredith, J. was equally emphatic os tha pobiik 

{'vide p. 689 of the report) : 

"A further question, however> now. arises. Baa ttdia 
Court any power under & 116, Civil P. C., to interflBm' 
in revision with the Eleotion Commissioner’s ladaif ^ 
That depends upon whether the Eleotion ComnusatuiiW' 
is a Gonrt ; & if so, a Court subordinate to the 
Court. 

The question whether Election Gommiswoner 
Court presents no real diflficulty. The mat^al < 
derations in determining such a qoestion are „ 

out iu the Full Bench case of this Court, Mt. 

Sm. Ooalin. 20 Pat 373. Applying the teets th^ 
fied, there can be no doubt about the mat ter. xn» 
Eleotion Commissioner acts judicially ; he Vy ** 
procedure of the Code of Civil Procedure, » 
powers which are vested in a Court under we _ 

Civil Procedure when trying a suit. Finally* ha nas 
power to grant a declaration. 

The question of subordination too 
difficulty., Upon this point there is a significant 
decision of the Madras High Court in 
Naidu V. GhintlaoharvUt 47- Mad 869, where 
ia made from Bex v. ShoreditJi Assessment 
(1910) 2 K. B. 859 at p. 880 wherein it was pomlefl ^ 
that subjection to the High Court is a neoesMj^ 
inseparable incident to all tribunals- of hmitwjor 


The existence of the limit presapposea a higher 
to determine & enforce it. Any inferior tribonal 
be permitted to determine the limitB of its oto « 
tion, or to trespass beyond those linn w wist 
power of check. That ■ would be inferable. Jto » 
country, in the absence of anything to t^he 
the High Court to which such a tribunal 

°^?°havi myself examined- the position at 
regard to subordination in Ar;tt« v. KrtMna 
21 Pat, 1, A it is necessary to repeat here , ^ 

there. There also I referred to the 

tiona in Bex v. Shoredith Assesement Commsttes*^^ 
2 K. B, 859. National Telephone Co., 

Mosf^r, Gfaneral, 1918 A. 0. 646 is another deciaico 

vant in this connection. » 

* * 

The Eleotion Commissioner, & a tortlori ^ ^ 

Eleotion Commissioner is clearly » Oonrt ft, 

fT*A Wiffh Court within the meaning of 8. lloi 0> . ^ 


levisM* 


the High Court within the meanly 
b it ie open to the High Court to interfere in 

rhia^deoiflion, I may moidentally 
followed recently by this very Bench in 


7. Jogendrat 29 Pat. 861 
tfl 7 ] The cases in whiqh I hav® 
were eases undoubtedly arising vndes 
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statutes. But it would not be correct to say that 
tbe decisions under those statutes are not helpful 
m considering the constitution & functions of the 
Authority constituted under the present enact, 
meat. If the tests laid down in those oases are 
applicable to the Authority constituted under the 
^yment of Wages Act, there is no reason why 
the question could not be answered on the appli- 
cation of those principles even in the present 
oasOt & I fail to see how such an argument would 
be misleading unlefs of course it was pointed out 
that there was some fundamental difference in 
the present case from the constitution & functions 
of the Oourts dealt with in the cases discussed 
abOTe. I find.-ho wever, that there is a Full Bench de- 
oision of the Lahore High Court in Works Manager 
Carriage Wagon Shops Mohalpura v. K. G. Bash, 
mat, A. I. R. (33) 1946 Lah. 316:l. L. R. (1947) Lab. 

1 precisely in point k arose under the Payment 
of Wages Act with which we are concerned now. 

In that case the Judges who decided it held that 
the Authority appointed under S, is of this Act 
was a civil Court & was subject to the revision al 
jurisdiction of the High Court under S. 116, Civil 

pointed out that one of the funda* 
mental tests as to whether a certain Tribunal was 
a^ Court or not was whether it ezercised jurisdio. 
tion by reason of the sanction of law or whether 
jurisdiction had been conceded to it by voluntary 
submission of the parties to the dispute. They 
also pointed out that the other important test 
was whether it could take cognizance of a 'lis’ & 
whether in exercising its functions it proceeded 
to act in a judicial manner. The learned Judges 
found on a scrutiny of the provisions of the Pay- 
ment of Wages Act, 1936, & the rules thereunder 
that it was perfectly obvious that the ‘Authority* 
appointed under the Act performed a , delegated 
judicial function of the State & in exercising those 
functions it proceeded in a judicial manner. The 
mere fact that the amcunts awarded by the 
Authority were described in the enactment as 
directions rather than decrees, & that the ‘Autho- 
nty as such could not execute its own decrees 
were not such determining factors as to affect his 
position as a Court. They, therefore, decided that 
the Authority’ must be regarded as civil Court A 
a Court subordinate to the High Court, within 
the purview of s. lis, Civil P. 0. In dealing with 
the question whether the authority was or was 
not a Gourti their Lordshij^ followed the Pull 
Bench decision of this Court in Dirji*$ case, 

[88] These decisions, with which I respectfully 
agree, leave no doubt in my mind that tbe ques- 
tions rais^^ above should be answered in favour 
of the petitioner in this Court A the preliminary 
ifnints about the maintainability of this applica- 
tion should be disposed of accordingly. 

CS0] Before, however, I oonolude this judgment , 

X^znust deal with a few of the cases which have 
* <»ntrary view of the matter. In parti- 
f have to refer lo e decision of the 
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Nagpur High Court on which great relianoe has 

been plaoed for the opposite party, 

[30] The decision of the Nagpur High Court is 
in hawatram Ramprasad Mills Go, Lid. v 
Vtshnu Pandurang, A. i. R. (37) 1950 Nag. 14! 
ihe import *iice of this decision arises from the 
faot^ that it deals with the very same questions 
arising under the very sime Act, & although it is 
a Division Bench judgment, it has thought fit to 
disagree with the Pull Bench of the Lahore High 
Court, already discussed by me, & appears to rely 
upon another Division Bench decision of the 
Bombay High Court in The Spring Mills Ltd. v. 
Gr. D. Ambekar, A. I. R. {36) 1949 Bom. 188. The 
question there involved was whether a revision 
under S. 115. Civil P. C. lay to the High Court 
against an order of the Authority appointed by 
the Provincial Govt, under s. 15, Payment of 
Wages Ac!;, or, in other words, whether the Autho- 
rity could be said to be a Court* which was ‘sub- 
ordinate to the High Court.* 

[31] The opinion in the Nagpur High Court 
appears to have been divided on the point. Bose 
J. (as he then was) had held that the Authority 
was a Court but not a ‘Court subordinate -to the 
High Court, while Bobde J. had expressed a 
contrary opinion. In view of that conflict the 
point came to be decided by a Division Bench. 
The learned Judges broadly observed that the 
opinion of Bose J. had found favour with the 
Bombay & the Allahabad High Court, & that of 
Bobde J. in Lahore & Patna. To be more accu- 
rate, even Bose J. had held that the ‘Authority’ 
mentioned in the Act was a 'Court* though of 
course on the other point, whether it was subor- 
dinate to the High Court, Bose J. held that it was 
not. Tbe Division Bench, however, seems to have 
held that the ‘Authority’ under the Act was not a 

'Court* at all. Their Lordships observed as follows- 

‘With the growth of administiative inetitutione a large 
number of administrative tribunafs has oome into exist- 
ence which perform functions analogous to those of Ooarta 
but are not ‘Courts’ in the strict sense. Some of those 
authorities pronoonoe upon valuable rights, act in a 
judioial manner & even take evidence on oath but they 
are not ‘CMvil Oourte' because their decisiona implement 
some administrative policy or determine controvereies 
not related to matters presenl generally before the ordi 
nary Civil Courts. The dividing line between adminifitra- 
tive tribunals & Courts of civil judicature is alwava 
very difficult to define." ^ 

Yet this dividing line, in my opinion, had to be 
defined by reference to certain positive tests. 

[32] I do not find, if I may say so with great 
respect, any material assistance from the judg- 
ment as to in what manner the Authority under 
the Act should not be held to be a Court except 
the suggestion that with the development of poli- 
tical, social & economic ideas many valuable rights 
have come to ba recognised which were not before 
the subject-matter of lis* in the conventional 
sense A in their enforcement the policy of the 
State had been to create special Tribunals with 
exolusive jurisdiction A to make them in my 
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cases self-contained. This obviously does not take 
ud very far. As I have pointed out above, the ‘Jia’ 
here is generally between the party in whom the 
right subsits, namely, the workers & the party 
who is guilty of the infringement of that right, 
namely, the employer or the person responsible 
for the payment of wages. Such a right, in my 
opinion, was a contractual right & could be enfor- 
ced in a civil Court subject to the bar provided 
by 3. 22 of the Act, & 1 see no reason to think 
that the ‘lis' here did not relate to a civil right 
between two private parties which could other- 
wise be enforced by a civil Court. 

[33] Tlio learned Judges seem to bo also of the 
opinion that where a Tribunal exercises an exclu- 
sive & special juriadietion, it would be wrong to 
call it a Court of 'civil judicature’. This opinion 
they formed from their reading of the preamble 
& s. 9, Civil P. C. as also the provisions of 3s, 3 & 
4 of the Code, & they, therefore, held that 3. 115 
can have no application to Courts which have 
been given exclusive jurisdiction by express pro- 
vision of law or by necessary implication but 
must be confined only to those Courts which are 
mentioned in S. 3 of the Act. If I may say so 
with great respect, I do not agree with this view 
of the law. As I have already pointed out, the word 
'subordinate' has not been defined in 3. 3 of the 
Code, & the reference to subordinate Courts in 
8. 3 is not exhaustive. 1 am supported in this view 
of Bankin J. (as he then was), who said that S. 3 
"does not claim to be is not intended to be 
exhaustive” & Dhavle J, took the same view in 
the case of Arjun Boutara discussed above. There- 
fore, 3. 115, Civil P, 0., does not require that the 
subordinate Court must be a Court of civil juris- 
diction within the meaning of S. 3 of the Code. 

[34] The reasons given by the learned Judges 
for holding that the 'Authority' mentioned in 
S. 15 is not a Court appear to be mainly two-fold; 
firstly, that the ‘Authority* is designated as an 
‘Authority’ & not a Judge & it is mere by an accident 
that under the notification of the Provincial Go vb. 
the Authority in our Province is a Civil Judge. 
It could be a mere ‘nobody’ with experience as a 
Judge or Magistrate". They also observed that 
the Authority could be moved not only by a per- 
son aggrieved but even by an Inspector under 
8. 14 of the Act or even by a stranger with the 
permission of the Authority, & this they regard 
as a very significant difference. The other reason 
which has been given by them is that there would 
be no need to give powers under the Civil Proce- 
dure Code for the purpose of taking evidence & of 
enforcing the attendance of witnesses & compelling 
production of documents if the Authority was a 
civil Court. This they point out with reference to 
8. 18, Payment of Wages Act, 

[35] In my opinion, the fact that a third party 
could also move the Authority on behalf of the 
patty aggrieved & with the permission of the 
Authority does not detract from, its position as a 


Court & is not such a material difference as to 
affect that status if otherwise it answers to all the 
attributes of a Court. We know in certain cases 
even under the Code of Civil Procedure that a 
Court of civil jurisdiction can be moved by a 
parson who is not strictly speaking the party 
aggrived; for ioatanoe, the Advocate General in 
certain oases may move the Court. In regard to 
the second reasoning, I cannot do better than 
refer to the observation of this Court in the Poll 
Bench case of SO Fat. 373, where the learned 

Judges repelled the contention thus : 

"The provisions made in 8. 23 may have been made 
either ex abundanti cautela or to avoid the necessity of 
incorporating in the Act a large namber of provisions 
like those to he found in the Civil Procedure Code or 
because the framers of the Aot wanted to emphasise that 
for the purpose mentioned in the section the Gonunls' 
sioner shall be regarded as a Civil Court. However that 
may be, the mere fact that it has been expressly stated 
that the Commissioner will have the powers of a olvU 
Court, cannot by itself juBtif; the inferenoe that ha ia 
not a Court." 

I may mention here that S. 23, Workmen’s Com- 
pensation Act, referred to in the above quotation, 
is a provision analogous to that of S. 18 of the Aot 
with which we are concerned in the present case* 

[36] It is fortunate that the lemrned Judges of 
the Nagpur High Court who decided the case 
under reference did not condescend to pay due 
attention to the important decisions of out own 
Court which throw a good deal of light on the 
points in controversy. These learned Judges ap- 
pear to have brushed aside those decisions with 


le observation : 

"Nor is ill helpful to consider those cases in whlobl^ 
restitution & functions of other tribanala have 
ramined to see whether they are subordinate to the High 
ourt in its revisional juriadiotion under 8. 116, Oivu 
. 0. Nothing Is likely to be more misleading than an 
rgnment based upon certain resemblanoes whiob, though 
pparently there, may not be fundamental to this 
7hjt we have to do is to find out the points 
articular tribunal either resembles the ordinary oivn 
hurts difiers from them.” 

5ut the fundamental differences, if unyi unfoiw* 
lately have not been pointed out. The leaiuod 
udges only proceed to observe that mere pr®" 
ence of certain attributes do not constitute to 
Luthority a ‘Court’ subordinate to the High 
3ourt but they do not, if I may respectfully 
uggeafc, refer to any positive tests, except tht^ 
have disousaed above, from which it could M 
efinitely ascertained as to what would be etto 
lutes of a ‘Court.’ I, therefore, oannofc find my 
vay to accept the correctness of that decision ^ 

0 depart from the wholesome view repeatemy 
xpressed in the several decisions of this Ootw® 
ightly followed by the Full Bench of the I*ahf" 
ligh Court. 

[ 37 ] The deciinon of the Bombay High 
in which reliance has been placed on bei— . 
he petitioner & which has been appov6d.b|* jp 
ibove Nagpur desision does not require any 
iie consideration. The learned. Judged th^ 

m. . m m t ^jL ... 


i. 
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videa an appeal to ft Oour 6 from a particular boily eiai boJy from ono which eicrcine*! tidminiGtn.tivfi nr 

does nob uoooijarily make that Unly a Court, ‘nifisi-jnciitiiiii /aocUous." 

They, therefore, opiooii that the Authority under fundainontal tost wliitth distinrpiishofl 

the Payment of Wages Act is nob a Court within i'ldioial or quasi, judioial adminisfenitivo body as 

the meaning of a. 115 A tho Eigh Court has 110 PO'Qfod out by His Lordship, is that tlie former 

reviaional juriadiotion over the orders of that deoidos controversies according to law, while the 

Authority. In the view which I Imvo taken of the l<^tter is not bound bo follow the law for its deci- 

matter A whioh has boon consistently taken by reasons that their Lordships 

this Court, I am unable to extend my approval Labour Tribunal in question was 

to this dooision for the reasons already given by though it exercised qnasi-judioial 

me. It is quite unnecessary to dilato upon the not ions & had the power of giving decisions on 
negative tests & then hold that a particular tribu- question of differences of an administrative & not 
nal or authority is not a Court. What is required iustioiable character whioh cannot bo determined 
ia to determine the essential positive tests & see reference to any fixed law or principle of law 
if those tests are satisfied. In answer to the view were really matters of administrative discre- 
taken by the Bombay High Court on the question ^ judgment. 

of subordination of a Court, I may quote for my UlJ I must, therefore, hold that the prelimi- 

authority, what has been so often quoted, the objections raised on behalf of the opposite 

pertinent observations in V. SA£)rc^^^^^^ Assess. P*irty could not be sustained & that this Court 

ment Committee, (1910 2 k. B 859 at p. 890 : bad ample power to revise the order of tbe Autho- 

^ aubjdotioii to the High Court ia a neoeasary ioaeparable ^ity constituted under the Payment of Wages 

inoiieut to all tribunals o£ limited jurisdiction ; for the Act. 

existence of the limit neoessitatee an authority to deter* r mu l - 

mine ife enforce it.” 1-42J ine question then is whether on merits we 

[381 The opposite party has also sought to rely should interfere with this order. As I have already 

upon a Special Bench decision of this Court in ^“0 bringing of this judgment, the 

Jagernath v. Land Acquisition Collector, Patna, objections raised in regard to the maintain, 

19 Pat. 321. The case arose under the Land Ac- the application filed on behalf of the 

quiaition Act. The decision does not help the con- pending deciaion by the Authority 

tention of the petitioner because their Lordships petitioner, however, contends 

held that : manager, Mr. Qasim Lari, appointed 

“Even assuming the Collector acts judicially in making ^ Act was a necessary party to 

or declining to make a reference under 8- 18 of the Act, appHCauion, & he being not a party, tbe 

it is extremely doubtful whether he can be regarded as a application should have been dismissed in limine. 

^ On hia behalf reliance is placed upon a decision 

That being so, they could not but hold that he of the Bombay High Court in P. M. Dixit v. 
was not a Court subordinate to the High Court. Senior Inspector of Factories, A. l, K. (27) 1940 
[59] I am not unmindful of the fact that there Bom. 87 which is a single Judge decision of that 
may ba certain Courts, Authorities or Tribunals Court. The learned Judge, of course, has not 
whioh may have functions & duties like those of considered tbe question whether a revision did 
a body discharging judicial functions, yet they or did not lie to the High Court, & in a later 
may not be ‘Courts’ in the technical sense of the oase, as I have shown, tbe same Court has taken 
word ; for instance, the Industrial Tribunal set ^^0 view that the order of the ’Authority’ was 
up under s. 7 , Industrial Disputes Act, 1947 , ooi* revisable. In any case I should examine the 


[40] In Bharat Bank v. Employees of Bharat 
Bank, A. I. E. ( 37 ) 1950 8. 0. 188, the Supreme 
Court held that such a Tribunal was not a Court 
even though it had all the trappings of a Court 
exeroising judicial functions. In that case the 
point to remember is that the decision of tbe Tri- 
bunal could not ex proprio vigore bind the parties 
without the aid & instrumentality of some other 
authority or power viz., a notification by Govt. 
This distinction was very clearly pointed out by 
Mukherjea J. as also by the other learned Judges. 
Hia Loi^ahip observed thus : 

"What is necessary IB that tbe determination by its 
own force dc witboat the aid or instramentality of any 
other aothqrit^ or power mnat affect the rights & obligS' 
turns of the parties ; or in other words, the decision itself 
inreapeotIVe of the facts decided, mnat create rights & 
iinpcM obligation S' ; & if'shonld be enforceable as snoh 
undet the ordinary law of the land. This undoubtedly is 
ous fundarp^utiil tests which distinguishes a jodi< 


reasoning on which the decision proceeds to hold 
that the manager ia a necessary party to the 
application, & in the absence of such a party the 
application should nob proceed. There the 
Dist. J.^ who heard the appeal himself felt 
some difficulty in maintaining the order as 
originally passed against the employer in view 
of the fact that a manager who was responsible 
for the payment of wages within the meaning of 
S, 3 of the Act had been appointed. That being so, 
the view^ taken by the learned Judge was that 
the direction should not have been given against 
the employer but against the manager, except 
where the amount could not be recovered in the 
first instance from the manager himself. This to 
some extent influenced the learned Judge of the 
Bombay High Court in dealing with the matter 
& in holding that where a manager is appointed 
the proceedings should be agaiii^t tbe manager 
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alone but; if no manager is appointed, they should 
be against the employer. He supports this view 

on his reading of s. 15 of bbe Aot & says: 

‘‘I think the uae of the word ‘or' iaatead of 'ftud* 
clearly ebowa that the proocedings under S. 15 are to be 
instituted against only one person, whether he is the 
manager af; in this case, or the employer, but not 
against both.” 

C43] In ray opinion, S. 15 of the Aot does not 
bear the interpretation whieh has been sought to 
be put upon it. S. 15 nowhere speaks of the 
parties to the proceeding. It only says that where 
the contigency has happened, namely, that there 
has been deduction from wages or delay in pay- 
ment of wages contrary to the provisions of the 
Act, the person aggrieved may apply to the 
authority for a direction under Sub-s. (s) of the 
section subject to certain limitations. Sub-s. t3) 
does not lay down who the opposite party to the 
application should be. It mainly provides inter 
alia fhat where the application is entertained 
under Sub-s. ^2), the Authority shall hear the 
applicant Sl the employer or other person res- 
ponsible for the payment of wages under S. 3 or 
give them an opportunity of being heard etc, & 
thereafter direct the refund to the employed 
person of the amount deducted. Apparently it 
presumes that in the firet instance the name of 
the employer must be there though it does not 
definitely say so. R, 8, however, of the rules 
framed under the Aot quite clearly shows that the 
notice of the application shall be sent to the em- 
ployer. R, 8 (l) is worded thus: 

“If the application is entertained, the Authority shall 
call upon the employer by a notice in Form E to appear 
before him on a specified date together with all relevant 
doQuments & witneesea, if any, & shall inform the 
applicant of the date so specified.” 

The rule, therefore, definitely contemplates that 
the notice should go to the employer, R. 8 does 
not speak of any notice to the manager or any 
other person working under the employer. For 
obvious reasons it would be so, because if the 
employer on service of notice appears & accepts 
the claim, then the necessary directions can be 
at once given, but if the employer pleads that 
some other person is responsible for the payment 
of wages, & satisfies the authority that it is so, 
the Authority may under those circumstances 
issue citations upon that person & hear him before 
giving directions against the latter. If at the 
same time it is assumed that the word 'employer* 
used in R. 8 of the statutory rules includes also 
the manager or other person responsible for the 
payment of wages under s. 8, even then it makes 
no difference; because in that case it provides for 
issue of notice apparently to the employer as also, 
if necessary, to the person responsible for the 
payment of wages under s, 3. But as to whether 
there is such a person responsible for the pay- 
ment of wages under s, 8 & if so, whether he is 
actually responsible lor making the payment can 
be only discovered :by the Authority after the 
employer has appeared in pursuance of the notice 
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& placed the materials. The liability of the em- 
ployer for the payment illegally deducted from 
the wages or for the payment of the wages un- 
lawfully detained has never ceased; though it 
may be that for the time being under s. 3 of the 
Act the employer has made an officer under him 
responsible for the payment of wages. That per. 
SOD acts under the employer & inevitably subject 
to his authority ■& control. Therefore, it would 
be wrong to assume that the application would be 
held to be not maintainable because the employer 
has been made a party to the application & not 
the manager named in 3. 3, As I have said, S. 15| 
does not speak of the manager being a necessaryj 
party to such an application. Therefore, it cannot 
be assumed that failure to implead him would 
result in the dismissal of the application & make 
the application inherently defective. I agree that 
the direction* mentioned in the section should 
in the first instance be made against the managerj 
if be is found to have made the illegal deduotionsj 
& the payment should be sought to be reooveied 
from him, Sc it is only where it cannot be so re- 
covered that it should be recovered from the em- 
ployer, This follows from a perusal of the pro* 
visions of ss. 3 & 19 of the Act. But it does not 
follow that the application also in the first inataDoe 
or rather primarily should be made against the 
manager, & if it is not so made the appUoation 
should be held to be untenable so as to give 
no jurisdiction to the Authority to aot upon it 
Such an interpretation, in my opinioUi is not at 
all warranted by the provisionB of the Aot. 

Ui] On behalf of the opposite party it^bas 
been also argued that this is not merely a 'fao- 
tory* but an 'industrial establishment', & in the 
case of an 'industrial establishment* the ques- 
tion of making the manager a party does not 
arise. The expression 'industrial establishment' 
has been defined in S. s of the Aot to mean any 
workshop or other establishment in which Arti- 
cles are produced, adapted or manufaoturedi 
with a view to their use, transport or sale. It 
pointed out that in this establishment sugar is 
manufactured & produced lor transport & sale. 

In the oase ol industrial establishments s. 3 (b) 
o| the Act provided that if there is a pemon 
responsible to the employer for the aupervisio® 

& control of the industrial establishment, then 
that person shall be responsible for the payment 
of wages to the persons employed. It appowj 
that in this case there is a general manager of 
the Sasamoosa Sugar Works who has been mado 
a party to the application. This question if ot 
all relevant is really a matter for investigation 
by the Authority concerned as all the materials 
on the point are not before us. Bat as I I 

held in any event even if the manager appointeo | 

under S. 3 (a) of the Aot has not been ? | 

party to the applications, that would not wfow ^ 
the maintainability of the same. The woaciMW 
opposite party have already filed an applioatiofl j 
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far Mklag the alleged manager, Qasim Lari, a 
(Aitiy fco the appliQatioQe & that matter may have 
fa be dealt with by the Authority himself aa also 
fae question of limitation which is entirely with. 
Uk his purview. He may in appropriate easea on 
•affiolent cause shown oondone the delay, if any. 

fttl For the above reasons, I consider that the 
^Hduetiou fails & most be dismissed with costs; 
liearing foe five gold mohurs. 

(46l I should,' however, make it clear that the 
Authority should write out a self-contained order 
fauling apecifioally with the points raised. I have 
no doubt that if the learned officer had devoted 
littte attention to the matter, much of the wast- 
age of time h inconvenience could have been 
•voided. 

[A7l Das J . — I agree with my learned brother 
•a to the order proposed to be passed by him. I 
•Iso agree generally with him as to the reasons 
Im the conclusions he has come to, on the ques- 
tions involved in this case. I do not, therefore, 
propose to say anything more than this that in 
view of the decisions of this Court in Jiff. Birji 
V. Snu (rOflsKft, 20 Pat. S73, Arjun Rautara v. 
Maharaja Krishna Ghandra Gajapati Narayan 
Deo, 21 Pat. 1 & Abdul Razah v. Kuldip Na- 
Pat. 577, it must be held (l)that the 
prescribed authority under the relevant sections 
•f the Payment of Wages Act ia a Court: <k f3) 
that it is a civil Court, subordinate to this Court; 
wifaln the meaning of S. 115, Civil P. 0. I think 
faat the aforesaid decisions are binding on us, & 
dit ia not open to us to follow the Nagpur decision 

Ramprasad Mills Co. Ltd, v. Vishnu 
Panduranff Hingnekar, a. i. B. (37) 1950 Nag 
II. 1 most, howevert make it clear that, as at 
preaent advised, 1 consider that the reasons on 
whioh the above decisions of this Court are 
faued are good reasons the validity of which 
does not appear to me to have been shaken by 
fad Nagpur decision. 

Cia] I am in entire agreement with my learned ‘ 
hcother that the failure to make Mr. Liri a 
party at the first instance did not make the 
•ppUoations incompetent, & there can be no ob. 
ieetlon to adding Mr. Lari as a party at a eub- 
Mquent stage. 

DM.R. Application dismissed, 

A.I. R. (38) 1981 Patna 181 [C. N. 20.] 

Baiiaswami and Sabjoo Pbasad JJ. 

Bole Pd. Singh — Petnr, v, Ccrmmr. of 
Pmom$.iax^ B. d 0. — Opposite Party. 

IBbo. Indiriiil Case No. 227 of 1919, D/. 2-3 1951. 

]nconie.t«x Act (1922), S. 4 — Salami paid to land- 
faUer when not assessable to tax, 

Pkima faole flalami is not inoomo unless the inootne- 
aatluirUleB show that there are olroumstanoes to 
tapittte that it is so. Where, therefore, there le no auoh 
af^mstanee Indioated by the authoritlee, bat on the 
OQBtoarj 'the evldenoe on the record indioates that the 
:4lrtHal was not in payment of advanoe rent, the salami 


is not aBsesssble to tax : A.I.B, (28) 1941 Pat. 289, (8,B.) 
& A.I.R, (84) 1947 Pat. 362, Foil, [Para 3] 

During the year of aocouuting the assessee leased out 
a large area of land to the lesseo for the purpose of 
enabling him to extract mica therefrom. The lease was 
for a term of years on an annual rental of Ba. 163, In 
oonneotion with this lease a salami of Bs. 4000 was paid 
by the lessee for obtaining the lease. The assessee oon- 
tanded that the sum of Kb. 4000 was a capital receipt In 
connection with the transfer of prospective mineral 
rights in the land : 

Held that the salami in the present case could not be 
assesBed as revenue & therefore had to be excluded from 
the aBsessment. [Para 3] 

Anno. X. T. Act, S. 4, N. 10 Pts. 8, 9. 

S. K. Majumdar S P. S, Bose — for Petnr, ; 8. W. 
DuU-^for 0pp. Party, 

Cases referred to . — 

(’41) 9 I.T.R. 313:(A.I.R. (28) 1941 Pat. 289 S.B.). [Pr. 3] 
(’47) A I.B. (34) 1947 Pat. 253 : (14 LT.B. 738). [Pr. 3] 

SafJoo PPASStd J , — In this Income* tax refer- 
ence made by the Income-tax Appellate Taibunal 
the dispute relates to two items, viz., a sum of 
Es. 4(X)0 which was paid to the asaeasee by way of 
salami by one Dwarka Praaad Agarwala for 
obtaining a lease & also another sum of Bs. 361 
paid by another person, viz., one Amin Ahmed 
Khan for obtaining settlement of fireclay land 
from the assessee. 

[2] The assessee is a zamindar &, within the 
abmit of his zamindari there are tracts of various 
mineral & mica lands. During the year of 
accounting i.e* 1943-44, the applicant leased out an 
area of 3071 acres of land to one Dwarka Prasad 
Agarwala for the purpose of enabling him to 
extract mica therefrom. The lease was for a term 
of g years on an annual rental of Es. 153. It was 
in connection with this lease that a salami of 
Bs. 4000 was paid by the said Dwarka Prasad 
Agarwala for obtaining the lease. The asseasee 
contended that this 4000 rupees was a capital 
receipt in connection with the transfer of the 
prospective mineral rights in the land* The claim 
of the assessee was not entertained by the revenue 
authorities & the salami of Es, 4000 was taxed as 
a revenue receipt & not as capital receipt. In 
regard to the other sum it has been found that 
this sum was received by the asseasee as salami 
or premium for settlement of fireclay land 
measuring about 51.6 acres for a period of 9 years. 
The two leases, one in favour of Amin Ahmed 
Khan, are both annexutes to the reference made 
by the Tribunal A the two points which have 

been formulated for decision by this Court are ; 

'*(1) Whether ou the faatg A in the ciroumBtanoeB ol 
this ease the Tribunal was right in bolding that the Bum 
ot Bb* 4000 received from Dwarka Fraaad Agarwala WM 
a revenne reoelpt A, therefore, taxable under the Inoonie* 
tax Act ? A (3) whether on the facts A cireamBtanoee ot 
this case the Tribunal was right in holding that the sum 
of Bs. 861 received by the appUoant for settlement ot 
fireclay land from one Amin Ahmed Khan was a revanus 
receipt A, therefore, taxable under the Income-tax Act 7'* 

[s] These two points, in my opinion, have to 
be answered in favour of the assessee in view of 
a number of judicial deoisions upon the poinb 
whiofa conclude the matter, the latest of thoM 
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being the decision of this Court in Commissioner 
of Income-tax^ B. <f 0. v. Kamakshya Narain 
Singh, A. i. r. ( 34) 1947 Pat, 252, corresponding to 
14 I. T. R, 738 at page 746. In the case in ques- 
tion the point was whether a sum of Rs. 5,25,000 
received as salami by the assesaee was taxable as 
income. In dealing with this point their Lord- 
ships relied upon a Special Bench decision of this 
Court reported in Province of Bihar v. Pratap 
Udainath Sahi Deo, 1941 I. T. R. 313, where it 
was held that 

salaiui could not be regarded as income as a matter of 
law. It may in certain cases be regarded as payment of 
rent in advanco & in such cases it coaid rightly be 
regarded at income. Where, however, salami could not 
be regarded as a payment o( rent in advance, it could not 
be regarded as income & would, therefore, not be taxable. 
Prinaa facie, salami is not inconoe & it is for the Income- 
tax authorities to show that there do exist facts which 
would make the salami inaome." 

In^ answering the reference their Lordships 
pointed out that the question whether salami 
was or was not assessable as income was largely 
a question of fact which had to depend upon the 
investigation of the circumatanoes of the case; 
but where the facts found indicate that it could 
not be regarded as income the inference would be 
one of law. As already observed above, prima 
facie, salami was not income unless the income- 
tax authorities show that there were circumstances 
to indicate that it was so. In the present case no 
such circumstance has been indicated by the 
revenue authorities. On the contrary, the inden- 
tures which are on the record indicate that the 
salami was not in payment of advance rent. In my 
opinion, therefore, the two items of salami in the 
Resent case could not bo assessed as revenue & 
^erefore, had to be excluded from the assessment. 
Bor these reasons the questions formulated have 
to be answered in favour of the assessee and are 
answered accordingly. The assessee is entitled to 
his costa of this reference. Hearing fee, in the oir- 
eumstances of the case, is assessed at Rs lOO onlv 
, [4] Eamaswami J._I agree. 

^nswer for assessee. 

1. 1. R. (38) 1951 Patna 152 [0, N, 21 .] 
Bamaswami & Sarjoo Prasad JJ. 

Md, Amin Bfoihers — Petitioners v. State of 
Bihar, 

Migo. Judicial Case Nos. 46 & 47 of 1949, D/-7-$.l95i, 

Sales Tax — Bihar Sales Tax Act (XIX Tl9l of 
IW), S. 20 (2)— Bihar Sales Tax Rules, 1949, R 58 
—^termination— Meaning— Appeal fixed for hcarmir 
—Order of dismissal for default— Validity 

The word ‘determination’ fn S. 20 (2) must be constru- 
ed to mtan a deoiBion on the punt raised in the oase & 
not merly an order of diamiseal for default. Where, there- 
fore, an appealiB not dismisfied summarily is fixed for 

Sales Tax Rules, it 
should be decided on merits. But if the appeal is digmissed 

for default & the asBeBsment is confirmed without givine 

Bupp'^ of the order, the order ia illecal 
(1950) 18 I. T. R. 928 (AU.), iJ.i. on. ’ [Cl 8] 

8, 1^, Dutia d 8. 0. 5m7ia — /or PeUtiontrs' Qoni 
^^caU-fw the atate, uovt. 


Case referred tot — 

t’60) 18 I. T- R. 928 (AU.) [p,. 3| 

Rama.sw8,mi J. — These oases are stated by thft 
Board of Revenue under 3. 21 (3), Bihar Sales 
Act. 

[2] The following question of law has been tb, 
f erred in both the statements: 

“Whether in order dated 30 4-48 dismiBsing the appod 
for default without deciding the question raised by tht 
appellant in his memo, of appeal to the Commissioner U 
infro oirea & in accordance with law.’* 

[3] On behalf of the assesses, Mr. S. N. Butt cited 
S, 20 of the Act which provides that within sixty 
days from the passing of an order of asaessmenii 
with or without penalty, under 3. 10, any dealfic 
may, in the prescribed manner, appeal to th e picu 
scribed authority against such assessment or pen^ty 
for both. Under S. 20 (2) the appellate authority) in 
disposing of any appeal under sub-a. (1), may 
firm, reduce, enhance or annul the assessment or 
penalty, if any, or both, “subject to such roles aS 
have been prescribed.” Reference was made to 
B. 67, Bihar Sales Tax Rules, which is to t hi> 
following effect: 

*'Summary rejection of appeal.~lt the memo, of appeal 
is not in Form XXIV or if all the reqairementa of ihs 
form are not duly complied with, the appeal may be Bnin- 
marily rejected after giving the appellant such opportunity 
as the appellate oflScer thinks fit to amend fiooh mamn, Tho* 
appeal may also be summarily rejeoted on other grounds 
which should be reduced to wr iting by the appellate offioert 

Provided that before an order rejecting the appeal Is- 
passed, the appellant shall be given a teaBonable opportu- 
nity of being heard," 

It was argued on behalf of the assessee that is 
this case the Commissioner has not purported kr 
act under R, 67 of the Rules but instead fixed s 

date for bearing under R. 68 which states: 

Tf the appellate officer does not reject the appeal sum- 
marily, he shall fix a date for hearing the' appellant Ot 
his agent," 

From the order sheet of the Commissioner printed 
at p. 6 of the paper, book it appears that on 9-l> 
1948 after the memo, of appeal was presented thi 
Commissioner fixed 12-4-1948 for hearing. On the 
same date he called for a report & asked the Sale9 
Tax Officer to inform the parties of the date fix- 
ed. The order sheet dated 29-4^1948 shows that W 
that date no lawyer appeared for the appelbot 
but a petition for time was presented on tfai 
ground that certain documents were filed bsfow^ 
the High Court & they had not yet been returned. 
Thereupon the Commissionerdismissed the appeal 
for default on the ground that the lawyer ‘should 
have been present to show “how he was justified so 
asking for time.” It w&s contended by the learned 
counsel that since the commissioner did not saia- 
marily reject the appeal under B. 67, but had fixed 
a date for hearing under B. 68 the appeal shoold 
have been decided upon merits A the Commissicortr 
ought to have given reasons for confirming W’ 
assessment made by the Sales Tax Officer. 
no reasons have been given by the CommissiilPlf 
it was argued that the order of dismissal for . nfr 
fault was iUtro vires & not in accordance 
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°°°*°**' referonce should bo mado to 
Af. -4. D« Nornha it Sons, Kanpur v. Oo 7 tmis> 
«on«r of Income-tax, U. P., la i. t. r, gas, in 
whioh a notice fixing the date of hearing of a 
appeal was sent by the Appellate Tribunal 
by registered post to the address given by 
tti9 &9BQ9S6e firm. The Btotioe was rooeivod by 
an employee of the firm, who used the seal 
of the firm, on its behalf. On :tho day fixed 
for bearing of the appeal & on the next day to 
whiab the ease was adjourned by the Appellate 
Tribunal, the assesses did not appear & the Tri- 
bunal dismissed the appeal for default. On these 
faota it was held by the Allahabad High Court 
that the Tribunal should have decided the ease 
on merits & the dismissal of the appeal for default 
oould nob be said to be hearing of the appeal & its 
determination. The provisions of s. 20, Bihar 
Bales Tax Aet, are in pari materia with s. 3 i, 
Income-tax Act. In my opinion the word “deter- 
mination” in S. 20 (2), Bihar Sales Tax Act. must 
be^ construed to mean a decision on the point 
raised in the case <& not merely an order of dis- 
missal for default. It is clear that the Commis- 
bioner acted illegally in dismissing the appeal for 
& confirming the assessment without 
giving reasons in support of this order. For 
these reasons I would answer the question 
referred to the High Court in negative. There 
will be no order for costs. 

[i] S&rjoo Pmsad J. — I agree. The reference 
in both the oases should be answered in the man- 
ner indicated & for the reasons stated by my learned 
brother. 

P.if.it. Reference answered. 
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A. I. K. (as) 1951 Patna 183 [C. N. 2S.] 

Das & Nabaxan JJ. 

Madan Lal — Petitioner v. The State of Bihar 
rf others — Oppo. Party. 

On. MiHo. No3. 623, 624, 636, 653, 661, 663, 664, 
669 A 687 of 1950, D/- 13-1-1961. 

f (a) Public Safety — Preventive Detention Act 
(1950), S- 3 (1) (a) (iii) — Blackmarketing & boarding 
whether affect maintenance of essential supplies & 
service. 

In S. 3 (1) (e) (iii) not only the word “soppliefl" bat 
slflo the word *‘8ervice8*’ has been used. A supply of 
food or oloth whioh is essential ‘ to the oommanity has a 
servi^ eapeot as well. The use of the word "mainten- 
imoe'* has also to be appreciated. Hence, the acts of 
Uackmarketfsg or hoarding must affect the mainten- 
once of supply & service essential to the oommanity. 
A. I. R. (38) 1951 Pat. 47, Foil. [Para 2] 

The words 'hoarding* Ss 'blaokmarheting' have a 
definite meaning in the context of a system of controls, 
raoh ae will he found in the Poodgraine Gouirol Order, 
Hto OHotli & Yarn Control Order & other Control Orders 
hi a similar nature. The maintenance of supplies of 
A^ctoth depends on this syetem of controls & any- 
who^svades the Control Orders by hoarding (e. g. 
pa)i.of the etooh by making false entries in 
. jjrtbek riegisbsr or showing fictitious sales, eta., or 
^sTwlhiiBrhBtl&g (eS^. selitiig at a rate higher than the 
rate) olemy acts in a manner which directly 


to tm oomniumty. rpuni *J^ 

Detention Act 

Jiyoui, 3 (ll_Two courses, prosecution and deten- 
tion, open to t^ovt— Power of Govt, to choose one. 

It 13 not u ru c of law Uiat who. p..rson is ac:-u«e(i 
of un offence the only alternative i» I u protore uto him 

smthority ti detain him. PubJic 
safety & the m-imtemince ot public order are the para- 
mount ooimcrn of tho Govt., iSi the power oi the itate 
Govt, to order the dttontion of a man itj not Inet if the 
Govt, are not m po-sesEion of suflieimU evidcnco to 
secure Ins conviction , It is not necessary for the exe- 
cutive autbority to make a choice betwem prosecution A 
detention at the earliest stage & it is not the law that 
unless sm,h a choice is nmdo the order of detention 
Bhould he regarded as invalid. WLat ia required is that 
the executive authority ehoald act accordine to law 
reasonably & ia good faith. In all eases it is a qaestion 
of fact whether the order of detention ie mala tide or 

Pat. 354. Expl. Vp^ n-. 

Detention Act 

' ^ 3 (1) — Satisfaction of executive authority 

— High Court cannot question. 

Where two infereneea including the one that was 
drawn by the State Govt, are possible on the facts men- 
tioned m the ground.q Bopplied to the detenu it is not 
open o the High Court to say that tha^ particular in* 
ferenoe should not have been drawn by the State Govt. 

he Jaigh Court cannot undertake an investigation aa 
to the truth or otherwise of the mattrials on which the 
^tisf action of the executive authority is grounded. 
The facta alleged have to be taken to be correct & it will 
not be a ground for interference if the detenu merely puts 
forward a counter version. Putting a counter-version ia 
not the same thing as placing circumBtances which can 
goto estabJiah that the alleged facts or gronnde are 

Bef. [Para 5] 
/incn\ — Preventive Detention Act 

(1950), S. 3 (1)— Extent of power of High Court to 
examine grounds supplied to detenu. 

The grounds supplied to the detenu can be examined 
by tho High Court to soe if tho maDdatory provisiouB oi 
Cl. (5) of A^rt, 23 of the Constitution have been oom- 
plied with, viz. (I) that they have been communicated 
_B8 soon ae may be; & (2) they give definite & enough 
informatiori so as to afford ^n opportunity of making a 
repiesentatioQ to the detenu. Becondly, the grounds or 
facte (materials on which the detaining authority says 
it has acted) can be examined to see if they are relevant 
to the object of detention & have a rationally probative 
value. They can also be examined, if the question of 
tnola fidts is raised, the onns on that question being 
heavy on the detenu. The detenu may, possibly in 
rare oases, Bhow that the order of detention was made 
not on the grounds given, but for eome other purpose, 

(Para 8] 

The statement that the High Court cannot qnestion 
the correctness of the grounds means that an invcBtigar- 
tion into the eorreotnesB or otherwise of the grounds, 
depending as it does on the believability of evidence* 
cannot be undertaken by the High Court becauee it is 
not the satisfaction of the High Court which is a condi- 
tion precedent to the validity of the order but the 
satisfaction of the State Govt. In sush cases, whether 
there is an affidavit in reply or not the High Court ia 
powerless to interfere. [Para 91 

(e) Public Safety — Preventive Detention Act 
(1950), S. 3 flj — High Court when will interfere. 
Affidavits filed on behalf of the detenus may general*- 
]y be divided into three olaaBee— (i) those that oouBist of 
a mere denial of the grounds or facts alleged; (il) those 
that conaiat of an attempted explanation of the fact 
alleged, the truth of the explanation depending on 
credibility of evidence; A (iii) those that diaelose cir- 
cumstances which render the grounda or the facts on 
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wbioh the grounds are fuuaded completely non-existent, 
that is, inaccnrato on the face of them, without the 
necessity & independent of the question, of any evidence. 
'It ia in the last class of eases the High Court can inter- 
fere on the ground that the order is not bona fide. The 
first two classes of cases are those in which the Advisory 
Board ia the proper authority to consider the denial or 
the explanation. [Para 9] 

Baldeo Sihay (t Nandlal Untwalia — for PetiiioneT', 
Oovt. Advocate— for Oppo. Parfy. 

Cases referred fo: — 

‘(’45) 1945 7 F,O.R. 81: ( A.I.R.(32) 1945 F.C. 18) [Para 3] 
{‘49) 1949.11 P, C. R. 827; (A- 1. R. (37) 1950 F. 0. 129 : 

51 Or. L. J. 1480). [Pr. 5] 

t'50) 13 3. C. J. 174 : (A. I. R. (37) 1950 S. 0. 27: 51 
Or. L. J. 1383). tP™* 3, S] 

i’45) A.I.R. (32) 1945 Bora. 533: (47 Or. L. J. 297) [Pr. 3] 
>(’44) 23 Pat. 252: (A. I, B, (31) 1944 Pat. 354) [pr. 3} 
(’50) Ori. Misc. Nos. 626 & 627 of 1950 : (A. I. R. (38) 
1951. Pat. 68: 52 Cr. L. J. 603). [Pr. 3J 

'(*51) Dayanand Modi v. State of Bihar, (A. I. B. (38) 
1961 Pat. 47: 62 Cr. L. J. 406). [Prs. 2, 3, 6] 
(1917) 1917 A, 0. 260 : (86 L. J. K. B. 1119). [Pr. 6) 

Narayan J. — These are applications under 
S. 491, Criminal P. C. for securing the release 
of persons who have been detained under orders 
which purport to be orders under cl. (iii) of s. 3 
(l) (a), Preventive Detention Act, 1960 (Act IV 
[4] of 1950). With regard to each of the detenus 
by or on whose behalf these applications have 
been filed the State Govt, feel satisfied that 
if he ia allowed to remain at large, he will indulge 
in activities to the prejudice of the maintenance 
■of supplies & services essential to the community 

it is therefore that their detention has been 
ordered. The case of each of these detenus will be 
-separately dealt with, & we have to examine the 
grounds of detention served on each of them. But 
before I take up the case of each & every detenu 
-for a separate treatment it is necessary for me to 
refer to the questions of law that are common to 
all or some of these applications. The first im* 
portaot contention is that the alleged activities 
of these applicants do not attract the operation 
of cl. (iii) of Sub-s. (i) (a) of S. 8, Preventive 
Detention Act, & that this provision of law was 
not intended to cover a case of this nature. The 
eeoond important contention which has been urged 
■on behalf of those detenus against whom prosecu- 
tions were started under S. 7, Essential Supplies 
'(Temporary Powers) Act, 1946, is that their deten- 
tions are mala ftde inasmuch as the State Govt, 
having found that the evidence against them was 
too weak to support a prosecution passed orders 
ioT their detention applying cl. (iii) of 3. 3 (l) (a), 
Preventive Detention Act. On behalf of those 
-detenus against whom no prosecutions were started 
it is contended that when they could be prosecuted 
•on the facts alleged it was not open to the State 
Govt* to detain them aooording to the provisions 
■of the Preventive Detention Act on those very 
facts. And on behalf of those detenus against 
-whom prosecutions were pending on the day the 
•orders for their detention were passed, it is con- 
'tend^ that it was wrong for the State Gk)vt. to 
detain them while the prosecutions were pending. 


[2] So far as this Cloart is ooncemed, the first 
point now stands concluded by our recent decision 
in Dayanand Modi v. State of Bihart the jndg. 
ment of which was delivered on 5-1-1951. My 
learned brother has exhaustively dealt with the 
question, & 1 Imve agreed with him in overruUng 
the contention that such activities do not attract 
the operation of cl. (iii) of 9. 3 (i) (a), Preventive 
Detention Act. In S. 3 not only the word 
plies” but also the word ^'services” has been useu 
& as pointed out by my learned brother in hu ' 
judgment in the cases of Dayanand Modi A othert, 
a supply of food or cloth which is essential to the 
community has a service aspect as well. In zny 
opinion, the learned counsel were wrong in in- 
terpreting the word “service" so narrowly as they 
did. The dictionary meaning of the word “servioe” 
has to be appreciated, & according to the Kew 
English Dictionary, edited by Sir James Murrayi 
LL. D-, (Oxford publication), one of the meanings 
given to the word “service" is the act of waiting 
at table or dishing of food & also the manner in 
which this is done. The use of the word “xnainj 
tenance” in cL (iii) of 3. 8 (l) (a) of the Act haq 
also to be appreciated, & it need hardly be pointer 
out that acts of blackmarketing or hoarding mnstl 
affect the maintenance of supply & service essen-l 
tial to the community. The several entries in the^ 
Legislative List have never been regarded as 
water-tight compartments, & a particular act can 
be covered by more than one item in those lists. 
The first important contention on behalf of these 
detenus must, therefore, be now rejected as un- 
tenable. 

Cs] The second point ia also now concluded 
cause of our decision in the case of DayanaM 
Modi A others & also in the cases of Svhodh 
Kumar Singh A Kiskori Prasanna Sinhat on. 
Misc. NOS. 626 & 627 of 1960 decided by us on 
21-12-1960. It is not a rule of law that when a 
person is accused of an offence the only alternatits 
is to prosecute him, & there is no legal authwiy ^ 
to detain him. As was pointed out by Lokur 
Gajanan Krishna v. Emperor, A. i. B. ( 82 ) 


lom. 538 at p. 686: . , 

for conviotlon the Oourt hae to be ooavmew 
uilt of the ftocoaed, & the benefit of a 
oes to the aaouaed* But for the purpofle of detention^ 
nough if the Govt, or any offioet duly empoweiM » 
easonably satisfied of the neoesaity of his detention, 
’ublio safety & the maintenoe of public order wW 
he paramount concern of a civilised Govt. & tW 
lower of the State Govt, to order the detention o*I 
( man ia not lost if the Govt, are not in 
ion of auflSoient evidence to secure hk 
Is was pointed out by his Lordship t^ 0 
ustioe of the Supreme Oourt in A, K, GopeW 
State of Madras, (1950-13 B. 0. J. 174), for ^ 
'enfcive detention action can be taken onge^ 
uspiolon, & that it is a subjective test 
umulative effect of different actions, pwlw* 
pread over a considerable period. His 
urther nointed out that the very purpose of 1*** 
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"ventive detention is to prevent the individual 
from acting in a particular way & for aohieving a 
particular object. In Basant Chandra Ghose v. 
Emperor (1946-7 P. 0. R. 81}, Sir Patrick Spens 
C. J. who delivered the judgment of the Federal 
Court pointed out that the decision of this Court 
in Kamla Kant v. Emperor 1 23 Pat. 26S~a deoi- 
aion on which reliance has been placed before us 
by the appellants* counsel — cannot be understood 
as laying down any general proposition of law 
that when a man is accused on some definite & 
specific charge, there cannot be any order of 
detention passed against him before he is tried of 
a charge & bis guilt or innocence finally deter- 
mind. Even in that case Shearer J, had observed 
that he should not be understood to say that 
where a man has been acquitted, there cannot be 
an order of detention against him. It is not neces- 
sary for the executive authority to make a choice 
between prosecution & detention at the earliest 
stage, & it is not the law that unless such a choice 
is made the order of detention should be regarded 
as invalid. What is required is that the executive 
authority should act according to law, reason - 
•ably & in good faith, & as pointed out by my 
learned brother in the cases of Suhodh Kumar 
Singh Kishori Prasanna Sinha, cri. Misc 
Nos. 626 and 627 of 1950 in all cases it is a ques- 
tion of fact whether the order of detention is 
mala fide or not. 

14] I would now deal with each of these cases 
separately. 

C6] Criminal Misc, No. 623 of The appli- 

cant of this case is the sole proprietor of a firm 
known as Jagarnath Madanlal which carries on 
cloth business in the town of Muzaffarpur. On 
'4*10- 1960 the petitioner’s shop was raided by 
police officers & there was a check & verification 
of the stock kept in the shop with the help of the 
■entries in the stock register. A shortage of 
68^ pairs of dhotis & saris was found, & it was 
further found that the stock register contained no 
•entry with regard to 5 bales of cloth each con- 
taining 190 pairs. The Sub- Inspector in charge of 
the Muzafierpnr town police station submitted a 
report against this detenu on 10-10-1930 &. the 
first information report was instituted on the 
basis of that report. The petitioner was arrested 
on that very date. He was refused bail by the 
Magistrate as well as by the Ses. J. This Court 
by its Older dated 3-11-1950 granted him bail, but 
'On 4-11-1950 & before he could he released on bail, 
he was served with an order of the State Govt, 
'dated 31-10-1960 which directed that be be detain- 
ed for having acted in a manner prejudicial to the 
maintenance of supplies & services essential to 
“the oommnnity. The grounds of detention were 
^flerred on the detenu on 17-11-1950. The special 
-JfTonnds mentioned in the order of the Govt. 

16-11-1960, in which the grounds have been 
•idycftosed, are that when the accounts k the stock 
bl this^detran were checked on 4-10-1951, 6 bales 


of saris A dhotis were found in excess, & that the 
account further disclosed a shortage of 56j pairs of 
saris & dhotis. It is further stated in the grounds 
that though from the accounts it appears that on 
9 9-1950 762 pairs of dhotis & saris had been sold, 
there was an entry of that date indicating the 
sale of 808 pairs of saris & dhotis. The explanation 
offered by the detenu with regard to the excess of 
6 bales is that these bales of cloth had been sold 
though they could not be removed from the 
premises of the petitioner, because the purchasers 
had not made payment & transport facilities were 
not available to them. And the explanation offer- 
ed for the other discrepancy is that clerical 
mistakes had been made in making the entries. 
It is stated that on 9-9 1950 & 30-9-1950 there were 
sales of 762 pairs & 89L pairs, respectively, but by 
mistake an entry indicating the sale of 808 pairs 
was made on the former date & an entry indica- 
ting the sale of 791 pairs was made on the latter 
date. And in this way the detenu explains the 
shortage of 54 pairs. The explanations, in my 
Opinion, are not such as cm be easily accepted. If 
the 5 bales of cloth had been sold on credit, an 
entry with regard to these sales could be made in 
the stock register, & it could be noted in the stock 
register that these sales had not been made for 
cash price. Even in the affidavit that has been 
filed by the detenu, it is stated that one of the 
credit memo, had not been signed. The facts 
mentioned in the grounds did exist, & if two 
inferences including the one that was drawn by 
the State Govt, are possible on those facts, it is' 
not open to us to say that that particular inference 
should not have been drawn by the State Govt. 
This is not a case in which it can be held that the 
affidavit filed by the detenu discloses such strong 
circumstances as can show that the alleged facts 
or grounds are not in existence. It was pointed 
out by the Federal Court in Machindar Skivafi 
V. The King^ (i949) 11 p. o. B. 827, that the res- 
ponsibility for making a detention order rests on 
the provincial executive & that it would be a 
serious derogation from that responsibility if the 
Court were to substitute its judgment for the 
satisfaction of the executive authority &, to that 
end, undertake an investigation of the sufficiency 
of the materials on which such satisfaction was 
grounded. A preventive detention as pointed out 
by his Lordship Patanjali Sastri J. in ^4. K, 
Gopalan v. State of Madras, "1950 13 s. c. J. 174, 
is a purely precautionary measure which must 
necessarily proceed in all oases, to some extent, 
on suflpic on or anticipation as distinct from proof 
(per Lord Atkinson in Bex v. Halliday, (1917) 

A. c. 960. We can in no oase^undertake an investi- 
gation as to the truth or otherwise of the mate- r 
rials on which the satisfaction of the executive 
authority is grounded. The facts alleged have to 
be taken to be correct & it will not be a ground 
for interference if the detenu merely puts forward 
a counter- version. Putting a counter- version Is not 
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the same thicg as placing circumstances which 
can go to establish that the alleged facts or 
grounds are non est. And it cannot be said in this 
case that the allidavit discloses circumstances 
which go to indicate, beyond any reasonable 
doubt, that the alleged facta or grounds are non 
est. Tilts is certainly a case in which it can be 
said on behalf of the State Govt, that their satis- 
faction is grounded on materials which are of 
rationally probative value. In this case some 
explanations have been offered, which cannot be 
taken to be correct without a proper enquiry, 
no enquiry by us is possible or permissible. I, 
therefore, see no reason to interfere with the de- 
tention order in this case. The case started against 
him under S. 7, Essential Supplies Act, has now 
been withdrawn. [Then his Lordship considered 
the oases of detenus separately & in detail in cri. 
Misc. NOS. 624, 652 , 661, 669, 663, 664 , 636 & 607 of 
1960 A came to the conclusion that the orders of 
detention passed cannot be interfered with.] My 
ooE elusion, therefore, is that these applicafeiona 
are not fit to succeed. The applications are 
dismissed. 

[6] Das J. — (Cri. Misc. No. 623 of 1960 d 
batch,) I agree to the orders proposed by my 
learned brother in these cases. I wish to add a 
few words only. 

[ 7 ] First, as to the question whether activity 
like hoarding or black- marketing comes within 
Ol. (iii) of S. 3 ( 1 ) (a), Preventive Detention Act, 
I expressed myself fully in the judgment deliver- 
ed on 6-1-1951, referred to by my learned brother. 
The words 'hoarding’ & 'black-marketing’ have a 
definite meaning in the context of a system of 
controls, such as will be found in the Food grains 
Control Order, the Cloth & Yarn Control Order 
& other Control Orders of a similar nature. The 
maintenance of supplies of food & cloth depends on 
this system of controls, & anybody who evades 
the Control Orders by hoarding (e. g. secreting 
part of the stock by making false entries in the 
stock register, or showing fictitious sales, etc.) or 
black- marketing (e. g. selling at a rate higher than 
the controlled rate) clearly acta in a manner which 
directly jeopardises the maintenance of supplies & 
services essential to the community. If the State 
Gh)vt. have materials of a rationally probative 
value on which they are satisfied that a person ia 
likely to act in that manner & to prevent him 
from acting in tbatf manner it is necessary to pass 
an order of detention, they have the power to 
make the order under S. 8 (l) (a) (iii), Detention 
Act. Therefore, it ia necessary to explain clearly, 
& thereby avoid the possibility of any misunder- 
standing, as to why we have interfered in some 
oases & not in others. The orders of detention are 
made on certain grounds, which must be com- 
municated to the detenus (cl. (6) of Art. 22 of the 
Constitution). The grounds, again, may be based 
on facts, which may or may not be disclosed, it 
t sing open to the detaining authority not to dis- 


close facts which it considers to be against the 
public interest to disclose (cl. (6) of Art. 22 of the 
Constitution). But I bake it that the facts, so far 
as they are disclosed, must relate to & be the 
foundation on which the grounds rest. 

[8] Now, the question ia how far these grounds 
or facts can be examined by us. It is, I think, 
well settled that the grounds can be examined to 
see if the mandatory provisions of Cl. (6) of Art. 22| 
of the Constitution have been complied with, viz 
( 1 ) that they have been communicated as soon as 
may be; & (2) they give definite & enough informa 
tion so as to afford an opportunity of making a 
representation to the detenu. Secondly, the grounds 
or facts (materials on which the detaining autho- 
rity says it has acted) can be examined to see if 
they are relevant to the object of detention & have 
a rationally probative value. They can also be 
examined, if the question of mala fides is raised, 
the onus on that question being heavy on the 
detenu. The detenu may, possibly in rare casea, 
show that the order of detention was made not; 
on the grounds given, but for some other purpose. 

[ 9 ] We have had three kinds of afiSdavits file^ 
on behalf of the detenus: one kind consisted of 
mere denial of the grounds or facta alleged; tb^ 
second kind consisted of an attempted explanation 
of the facts alleged, the truth of the explanation 
depending on credibility of evidence; & the third 
kind disclosed circumstances which rendered thej 
grounds, or the facts on which the groTinds werel 
founded, completely non-existent; that is, inaccu- 
rate on the face of them, without the necessity, & 
independent of the question, of any evidence. It 
is in this last kind of cases that we have inter- 
fered, on the ground that the order is not hoM 
fide. The first two kinds of cases are those in 
which, I think, the Advisory Board is the proper 
authority to consider the denial or the explanation. 
It is not always easy to appreciate the distinction 
between the second & third cl^s of cases: the di^ 
ti notion appears to be very thin sometimes, 

all the same it is appreciable. Take, for examplei 
the cases where a detenu says that there was P®" 
shortage; or that there was noiscalculation; 0 ^ 
that he has nothing to do with the firm. Bub th® 
grounds state that there was shortage; or thw 
there was verification or that the detenu was 0 ^ 
of the proprietors or partners of the firm. W®* 
have taken these to be oases where the truth ipf 
otherwise of the explanation given depends on 
credibility of evidence— a matter not for us to opn»i 
eider k ditermine. But where the detenu sbo^ 
that the stock register was not with him but with 
an officer of the State k yet the ground given, 
that the register was not duly entered or 
there was a disore panoy between the stool^ 
shown in the register & as verified, we held 
the ground was inaccurate on the face of 
therefore, had no existence in fact. How 
register be entered, if it is in posae^siQH , of 
body else? Clearly er?u,h, no evident is ^ 
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ed in suoh a case. Thereforfl, when it is stated 
that this Oonrt cannot Question the correotnesa 
of the grounds, it; there are docieions which have 
said that,^ the point to be reraembored is that an 
investigation into fclie correctness or other wise of 
the grounds, depending as it does on the believa- 
bility of evidence, cannot be undertaken by us; 
because it is not our satisfaction which is a con. 
dition precedent to the validity of the order but 
the satisfaction of the State Govt. In snob cases, 
whether there is an affidavit in reply or not we 
are powerless to interfere. 

[10] It is on this basis that we have declined to 
interfere in these cases, though in the case of the 
firm of Bindri Lai Mahabir Prasad all the four 
brothers have been detained for the activities of 
the firm. In some of these eases, the explanations 
given may turn out to be true, if an investigation 
is made. In criminal Miso. No 624 of 1950 there 
is, I think, room for some doubt — firstly, because 
the Magistrate checking the stock himself made 
an error & secondly, there was very little short- 
age if the method of calculation (one pair as one 
unit) was as alleged. But these are matters to be 
considered more properly by the Advisory Board, 
& however much one may wish to do so, it is 
clear that we cannot investigate into the truth or 
otherwise of these explanations in the way desir- 
ed by the petitioners, 

V,S,B. Applications dismissed. 
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Bamaswami & Bai JJ, 

Slflfd of Bihar — Defendant — Appellant v. 
Oaya Electric Supply Co. Ltd. — Plaintiff — 
Bespondent. 

A. F, 0. 0. No. 19 ol 1951, V- 30 3-1961. 

Arbitration Act (1940), S. 34— Contract containing 
arbitration clause — Breach of contract by deft. — 
Rescission of contract & suit by pltf. — Stay of suit. 

Where a contract contains an arbitration olause, & one 
of the parties seeks co avoid the contract, the dispute is 
referable to arbitration If the avoidance of the contract 
arises out of the terms of the 'contract itself. Where, 
however, a party seeks to avoid the contract for reasons 
dehors it, the arbitration clause cannot be resorted to, 
since the whole contract including the arbitration clause 
is set aside. [Para 8 ] 

An agreement between the pltf., an Electric Supply Co. 
4 the Govt, was as follows : (l) The State of Bihar would 
make an advance payment of Bs, 5 lakhs to the pltf. bat 
simultaneously the pltf. should formally hand over the 
possession of the undertaking to an authorieed officer of 
the Govt. ^ (3) that both the pltf. & the Govt, will make 
their respeotive valuation within three months of taking 
over the undertaking & ( 3 ) in the ease of any difference 
or dispute between the parties over the payment of 
balance which may be found due after valuation suoh 
dispute shall be aabmitted to arbitration. The pltf. 
brought a suit against the Govt, for recovery of posjes- 
Blou 'alleging that the deft, bad failed to make valuation 
or payment within the period of three months & com- 
ni^t^d the breaoh of contract & that by reason of the 
the.contraat stood resoiuded : 

’ that the arbitration clause was still effective, 

the dispute was a matter within the soope of the arbitra- 


tion arreomont, and the suit Institated by tho pltf ought 
tohoBlajod [FamlOJ 

Anno. Arburation Act, S. 34, N, 10. 

Advocate General <f Bindoshwari Pd, Sinha — for 

Appellant; Sir Suit an Ahmad if S, Sarwar /Hi for 

Respondent, 


Cases referred to : 

{’37) 41 C. W. N. 563. rpr. 71 

t’48) A, I, R, ( 35 ) ig-iQ Oal. 230 : (1. L. 11. (19I8) 1 Cal. 

IGl). rpp 71 

('48) L>7 Pat. 930. p/ ri 

(1922) 1922 S C. (G. L.) 117; (91 L. J. P. C. 167). [Pr. 9] 

(1928) 1 Ch. 17 : (9G L. J, Ch. 446). rpr 81 

1 All E. R. 337 : (111 L. J, K. B. 241), [Pr’ 9 ] 


R&mSrSwatni J. — This appeal ia presented by 
the deft, against an order of the Subordinate 
Judge oE Gaya refusing to stay Title Suit No. 83 of 

1950 under the provisions of s. 34, Arbitration 
Act. 


[ 2 ] The pltf. Gaya Electric Supply Co, Ltd., 
had obtained a license for the supply of electric 
energy in the town of Gaya under the Electricity 
Act. On 23 6-1949 the Govt, revoked the license 
by a notification. Thereupon the pltf. instituted 
a suit against the State of Bihar for a declaration 
that the revocation of the license was mala fide 
& ultra vires. Subsequent negotiation took place 
& as a result, the parties entered into an agree- 
ment to the effect (l) that the pltf. would with- 
draw the suit on 25-10-1949, ( 2 ) that within 3 days 
of the withdrawal of the suit the State of Bihar 
would make an advance payment of Rs. 5 lakhs to 
the pltf. but simultaneously the pltf. should 
formally hand over the possession of the under- 
taking to an authorised officer of the Govt. & ( 3 ) 
that both the pltf. & the Govt, will make their 
respective valuation within three months of 
taking over the undertaking & ( 4 } “in the case 
of any difference or dispute between the parties 
over the payment of balance which may be 
found due after valuation, such dispute shall 
be submitted to the sole arbitration of a single 
arbitrator who should be a high Govt, officer 
of the Provincial Govt, of rank equal to or 
higher than a Divisional Commissioner & his 
award shall be final & binding on both parties.” 
The arbitration clause was contained in a letter 
dated 13-10-1949 from the Chief Electrical Engineer 
Bihar & was accepted by the pltff in its letter 
dated 17-10-1949. 

[ 3 ] On 19-1-1950 th^ pltf. informed the Chief 
Electrical Engineer, Bihar, that the value of the 
undertaking was Rs. 22,06,072-2-0. In his reply 
dated 28 1-1950 the Chief Electrical Engineer 
characterised the estimate as fantastic & stated 
that the Govt, estimate “oDuld not be finalised 
for want of certain details of some of the plant & 
machineries which had not been supplied by the 
pltf." The Chief Electrical Engineer added that 
according to the rough valuation of the Govt, tho 
estimate was something in the neighbourhood of 
what had already been paid. In reply to this 
letter the pltf. did not furnish the necessary 
details but demanded that the valuation should be 
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completed k the balance of the amount should be 
paid to him within a fortnight. On the basis of 
such particulars as were available the Govt, pro- 
ceeded to determine the valuation. The estimate 
was prepared at the request of the State Govt, by 
an officer deputed by the Central Electrioity Com- 
mission, Simla. The estimate of Bs. 5,C6, 221- 4-10 
was duly communicated to the pltf. on 6-4-1950 
by the Chief Electrical Engineer Bihar. As pltf. 
sent no reply the Government, Bihar, referred 
the dispute to Mr, M. S. Rao, I. C. S., Com- 
missioner of Chota Nagpore, who was appointed 
as sole arbitrator to decide the matter. On 
19-5 1950 Mr. M. S. Rao was informed by the 
Govt, that he was appointed as sole arbitrator to 
decide dispute regarding valuation of the assets 
of the undertaking. Thereafter the pltf. issued 
notice under S. 80. Civil P. 0 ., to the Govt, alleg- 
ing that there was breach of contract since the 
Govt, did not make valuation within the time 
stipulated, that the agreement stood cancelled, 
that a suit would be instituted for recovery of 
possession of the undertaking or in the alternative 
for specific performance of contract. 

[ 4 ] On 28-9-1950 the pltf. commenced the present 
suit alleging that the Govt, had committed breach 
of contract, that by reason of the breach the 
contract stood rescinded & that the pltf, was entitled 
to be restored to possession of the undertaking 
& also to forfeit the amount of Rs. 5 lakhs paid by 
the Govt, in deposit. The State of Bihar appeared 
& filed an application that the suit should be 
stayed pending the decision of Mr. M S. Rao 
who had been appointed as sole arbitrator to 
decide the dispute as to question of valuation. 
The Subordinate Judge rejected the application 
on the ground that the subject-matter of the suit 
was not within the arbitration clause. 

[5l The question to be decided in this appeal 
is whether the dispute in the suit is within the 
scope of the arbitration clause and whether the 
suit should be stayed under s. 34, Arbitration 
Act. 

[6] On behalf of the pltf. Dr. Sultan Ahmad 
contended that the question raised in the suit 
was not in respect of any matter agreed to be 
referred in the arbitration clause. Learned counsel 
pointed out that the pltf. alleged in para, 17 that 
the deft, had failed to make valuation or to make 
payment npto 15-3-1950 & so committed breach 
of contract, that "by reason of the deft’s breach 
of the contract the pltf. has rescinded the said 
agreement." The pltf, claimed as reliefs that 
possession of the electrical undertaking should be 
restored to it, that damages should be awarded 
from 16-8-1950 till possession was delivered & that 
the sum of Bs. 5 lakhs should be forfeited to pltf, 
But in order to ascertain the real nature of the 
dispute it is necessary to consider not only the 
plaint but the allegations of the deft. & the letters 
that were exchanged between the parties. Para. 1 
of the agreement (printed at p. 17 of the ease) 


stipulates that upon receipt of payment of Bs. s 

lakhs by cheque the company shall hand over 

"formal possesBion of tbe undertaking to the Govt, 
through on instrument of conveyance making transfer of 
the property unconditional leaving only its valuation, 
open for settlement by arbitration.** 


Para. 2 states that Govt, will make the valuation 
within three months of taking over the under- 
taking &, any balance of money found due to the 
company as per Govt, valuation will be paid to 
the company <k in case of over payment the 
excess paid should be refunded to Govt. Para. $ 
is the arbitration clause which has been already 
quoted. The company's letter dated 17th of Octo- 
ber is also important in this connection. In tbia 
letter the company suggested that 

"both the company & the Gkivt. will make respective 
valuation within the time mentioned & in case there ba 
no amicable settlement between the parties as to valua- 
tion the matter should be referred to arbitration of b 
single arbitrator whose award shall be final & binding ooi 
both parties." 


Upon a perusal of the terms of contract & of tha 
correspondence which form part of the contract^ 
it is obvious that no stipulation was made that 
the compensation money should be paid within 
the period of three months. On the contrary the* 
intention of the parties was that the 6fovt. would, 
pay compensation money only after the award 
had been made by the arbitrator. The only ques- 
tion then at issue between the patties was tha 
matter of valuation of the undertaking. Accord- 
ing to the contract the valuation was to be made 
by the Govt., & if the pltf. did not accept such 
valuation the matter was to be decided by the 
arbitrator whose decision was to be final between 
the parties. In the plaint the allegation is that 
the Govt, of Bihar had neglected to perform the 
contract by failing to complete the valuation or 
to make payment to the pltf. within the period 
of three months or within the extended 
granted by the pltf. In essence the pltf.'s claim 
is that Govt, did not make valuation or make 
payment d pltf. claims ■ to have rescinded the 
contract on that ground. In my opinion the d^ 
pute is one arising out of or "in respect of the 
agreement. Eor the question of payment necessa- 
rily depends on the valuation of the undertaking- 
The question is directly within the scope of the 
arbitration clause which states that 


"if any diflerenoe or dispute between the parties 
payment of the balance arises such dispute sl^W •» 
submitted to the eolem arbitration of a single arWOTWr 
ft Mb award shall be final ft binding on both the partieB. 


The arbitration clause must be construed accord- 
ing to its language ft in the light of the ciroi^- 
stancsB in which it was made* I hold that the 
suit instituted by the pltf. refers to a matter 
within the scope of the arbitration claime & since 
the deft, is ready ft willing to do every t hW\ 
necessary for the proper conduct of the arMtta-^! 
tion, the suit ought to be stayed under S. 8^ 
Arbitration Act. 


I 




ill 

.JJ 
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[t] Thia opinion ia supported by Harino^ar 
Sttflar Mills Ltd v. SJcoda (India) Ltd., 4l 
O. W. N. 668, in wbioh there was a oontraot 
between the parties tor supply of maohinery 
whioh Qontained the follow! og clause relating to 
payment ; 

* Cl. 3. The payment ahall be made as follows ; 30% 
cadi with orders against vendors giving Bank guarantee, 
60% against shipping documents, 10% at the end cl 1935- 
36 Season with Bank guarantee of vendees,*' 

The pltf. alleged that the deft, had committed 
breach of these provisious as regards payment &, 
therefore, cancelled the contract. The pltf. then 
brought a suit for declaration that the contract 
had been rescinded & did not subsist & for an 
injunction restraining the deft, from referring the 
dispute to arbitration in accordance with the 
arbitration clause in the contract. It was held by 
Fanokridge J., that the dispute was one arising 
out of the agreement & that the deft, was entitled 
to an order under 5. 19, Arbitration Act, staying 
the suit. The same view was taken in Governor- 
Genital in G<yuncil v. Associated Livestock Farm 
(India) Ltd., a. i. R. (36) 1948 Cal. 230, in which 
the pltf. made a tender for supply of meat for 
troops in a certain area in Eastern Command 
subject to the conditions & stipulations specified 
in the said tender & in the "instructions to ten- 
derers." The tender was duly accepted & the 
oontraot was sanctioned by the Q. M. G, in India. 
There was an arbitration clause in the contract 
to the effect that 

"any dispute or difiereuae arising oat of the contraot 
shall be referred to the arbitration of the o£&aer sanction- 
ing the oontraot whose decision shall be final & binding.’* 

It was alleged by the pltf. that there was a breach 
of contract since the demand was "far above the 
local requirements of the army," the deft, 
wrongfully employed other contractors at much 
higher rates'’ & that the supplies were "taken 
wron^nlly,” It was held by the High Court that 
the dispute between the parties arose out of the 
oontraot & that the suit ought to be stayed under 
the Arbitration Act. On behalf of the pltf., Dr. 
Sultan Ahmad placed reliance on N. K. Jain v. 
8. B, Sugar Mills, Ltd., 27 Pat. 980. But the 
faots of that case are widely different from those 
of the present case. An unregistered lease was 
executed by s on the one side N on the other 
by which s gave in lease to N a sugar factory for 
e term of five years. It was stipulated in the 
lease that in default of the lease money by the 
touaee or in the event of a breach of any of the 
terms A conditions embodied in the lease the 
lessor shall be entitled to terminate the lease A 
xeMnter upon the premises demised A it was also 
lapidated that all disputes between the lessor A 
the lessee shall be dleoided by an arbitrator. The 
le ssee defaulted in parent of the lease money A 
the lenor instituted a suit for ejectment of the 
lessee on the ground that the Irasee was a mere 
tiespasser A not on the ground of any breach of 

the lease. On an ap^oation 


by the lessee under s. 34, Arbitration Act, to stay 
the suit it was held that the dispute in the suit 
was independent of the contract A was outside 
the ambit of the arbitration clause in the lease 
The true nature of the dispute in that case was 
not whether there had been any breach, all or 
partial, of the substantive stipulation of the con- 
tract but whether the defts, were in posEes- 
sion as trespassers. Upon this ground the High 
Court held that S, 34, Arbitration Act, was not 
applicable A the suit could not be stayed. 

[si The next question is whether the arbitra- 
tion clause is effective, whether the arbitration 
clause can still be invoked ia spite of the repudia- 
tion by the plff. The principle is clear. Where* 
a contract contains an arbitration clause, A one 
of the parties seeks to avoid the contract, the 
dispute is referable to arbitration if the avoid- 
ance of the contract arises out of the terms of 
the contract itself. Where, however, a party 
seeks to avoid the contract for reasons dehorsi 
it, the arbitration clause cannot be resorted to,| 
since the whole contract including the arbitra.j 
tion clause is set aside. In other words, a party! 
cannot rely on a term of the contraefc to repu-' 
diate it A still say the arbitration clause should 
not apply. In Ds La Gards v. Worsuop dt Co,,. 
(1928) 1 ch. 17, there was an agreement in writ^ 
ing for the sale of a business subject to certain 
conditions. The pltf. refused to complete the 
purchase owing to non-fulfilment of one of the 
conditions, the effect of which, he contended, 
was that he was no longer bound by the agree, 
ment. The defts. insisted that the condition was 
satisfied A went to arbitration. The pltf. issued 
a writ claiming a declaration that the agreement 
was determined, A the arbitration clause was 
not effective. Clausen J. rejected the argument 
as fallacious : 

“If it be the fact that the conditioo has not been ful- 
filled, the result, no doubt, is this, that the obligation of 
the pltf. to purohsse has ooroe to an end A cannot be en* 
forced against him; bat it has come to an end, not by 
reason of the occurrence of some event outside the con- 
sideration of the contraotinR parties, bnt by reason of 
certain events which have occurred & which by reason 
of the non-fulfilment of a condition, namely, the con- 
dition stated in 01. 5, subject to which the ooniract wae 
expressly made, have resulted in his no longer being 
under an obligation to purohase," 

[9] To a similar effect ie the importaot case 
Beyman y . Lanvins, Ltd., (1942)1 able. r. 337 , 
in which the respondents contracted with the 
appellants, an American firm, whereby the Utter 
were to act as their selling agents over a wide 
area. The agreement contained an arbitration 
clause in these terms: 

“If any dispute ihall arise between the parties thereto' 
in respect of this agreement or any of the provisions herein 
contained or anything arising thereout the same shall 
be referred for arbitration. 

A dispute arose between the parties A the ap. 
pellants, having intimated to the respondents- 
that their letters showed that they had repndia- 
ted the agreement, iasned a writ against them^ 
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claitJiing a declaration that the regpDndenta had 
repadiated the agreement & damages under a 
number of heads. The respondents claimed that 
the action should be steyed pursuant to the 
Arbitration Act, 1869, S. 4, in order that the 
matters in dispute might be referred under the 
arbitration clause. The appellants contended 
that the respondents having repudiated the agree- 
ment as a whole <ffe the appellants, by the issue 
of the writ, having accepted that repudiation 
the contract had ceased to exist for all purposes 
A the respondents could not afterwards rely on 
the arbitration clause. It was held by the 
House of Lords that the dispute between the 
parties was a dispute within the arbitration 
clausa & the appellants’ action ought to be stayed. 

At page. 341 Lord Viscount Simon states: 

“Even so, I do not see how this olaim, however ex- 
pro isoJ, together with the other claims in the writ, 
can be regarded otherwise as than involving a dispute 
‘in respect of the agreement' & in respoct of some- 
thing oat of it. The fallacy of the other view srisee 
from supposing that, if the respondents have so acted 
as to refuse further performance of the agreement, this 
amounts to saying that they deny that the agreement 
ever existed. If the respondents were denying that the 
contract had ever bound them at all, such an attitude 
would disentitle them from relying on the arbitration 
clause which it contains; but that is not the position 
they take up. They admit the contract, & deny that 
they have repudiated it. Whether they have, or have 
not, is one of the disputes arising out of the agreement 
...... As Viscount Finlay said, in Sunti^rson efi Son 

V. 4rmoi*r (& Co., (1922) S. C. (H, L.) 117, at page 121; 
"'The proposition that the mere allegation by one party 
of repudiation of the oontraot by the other deprives the 
.latter of the right to take advantage of an arbitration 
■clause is unreasonable in itself, & there is no authority 
to support it' .** 

Id bis speech Lord Maomillan also states; 

“Repudiation, then, in the sense of a refusal by one 
•of the parties to a contract to perform his obligation 
thereunder, does not of itself abrogate the coutraot, 
'The contract is not rescinded. It obviously cannot be 
casoinded by the action of one of the parties alone, 
Even if the so-called repudiation is acquiesced in or 
accepted by the other party, that does not end the con- 
tract. The wronged party has still his right of action 
for damage 3 under the contract which has been broken, 
^ the contract provides the measure of those damages. 
It is inaccurate to speak in such cases of repudiation of 
the oontraot. The contract stands, but one of the par- 
ties has declined to fuldl his part of it. There has been 
■what is called a total breach, or a breach going to the 
«oot of the contract, & this relieves the other party of 
any further obligation to perform what ho for his part 
has undertaken, Now, in this state of matters why 
Ghould it be said that the arbitration clause, if the oon- 
tract contains one, is no longer operative or efieotive?’’ 

[10] Applying these prinoiplea to the present 
case I hold that the arbitration danse is still 
efieotive, that the dispute about the payment 
lof compensation is a matter within the scope 
mf the arbitration agreement, that the suit 
Unstituted by the pltf. ought to be stayed. 

[11] Upon these grounds I would set aside the 
order of the learned Subordinate Judge dated 
18-12-1960, & direct that the suit instituted by 

the pltf. should be stayed under s. 84, Arbitra- 
ilion Act. 


[ 12 ] I should allow the appeal with costs. 
Hearing fee ten gold mohars. 

G,M.J. Appeal allowed. 
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Hart Pt'osad Agarwalla £ another — Appel^ 
lants V. Abdul Haq & others — Respondents* 

A, P. A. D. No. 1273 of 1948, D/- 1-3.1951. 

(a) T. P. Act (1832). Ss. 107 & 116 — Registered 
instrument of lease falling under para, I of S. 107 not 
executed in manner specified under para. 3 of that 
se:tion — Lease If can be construed as one by oral 
agreement for one year — Subsequent possession if 
holding over. 

A lease of immovable property purported to ba made 
by a registered instrument for a term exceeding one 
year or from year to year but not executed in the man- 
ner specided in the third para of S. 107 i3 invalid iii 
invalidity cannot be cured by coustruing it as a leaaa 
for a term of one year made by oral agreement aacom- 
panied by delivery of possession & thereafter to be a cam 
of holding over under S. 116 : Case law considered 

[Fara.Sj 

Anno. T. P. Act, S. 107 N, 8, 10. 

(b) T. P. Act (1882), Ss. 105 & 107 _ Invalid lease 
— Possession of p art of leasehold — Doctrine of con- 
struct! ve possession of entire leasehold— Applicabi- 
lity —Nature of possession— Llm. Act (1908), Arts. 142 
A 144. 

The doctrine of constructive posseasion of. the entire 
lauds in the leasehold by proving possession of a 
can be pressed in aid by a person who his the legal title 
vested in him in the leasehold. A person in pweasion 
under an invalid leise is a mere trespasser A it is well 
settled that a trespasser oannot invoke the aid of the 
principle of constructive possession. The possession of a 
trespasser is limited to the lands which are actually in 
his physical possession : Cose law referred, [Para 9J 

Anno. T. P. Act, 8. 105 N 19; Lim. Act, Arts. 142 A 
144 N. 12, 63. 

(c) T. P. Act (1882), S. 53A—Scope-If gives right 
to transferee to enforce his right in Ct. 

Per jSinha J — S. 63A gives no right to a transfereeto 
come to Gt. as a pltf. either to maintain his posBessfon 
or to recover possession, if dispossessed, after having 
been put in possession in pursuance of the oontraot* A 
transferee who is not clothed with title in the manner 
recognised by law, cannot be said to be a person haring 
a valid title in law A, therefore, Cts. of law oannot reoeg* 
nise such a title. The Gt. on grounds of equity alone ean 
refuse to enforce the rights of the transferor ezoept^ 
far as those rights are expressly mentioned in the con- 
tract in writing A the equitable right in favour of t^ 
transferee has been embodied in S« 5SA : A. 1. B. (97) 
1940 P. 0. 1, Re/.; A, I, B. (26) 1939 AU. 611, Diasw**- . 

[Para BQ 

Anno. T, P. Act, S. 53A N. 13. , , 

N, N, Sen d S* C. Afajumdar — /of Appellant', 
Mukherji d B. C. De— /of Bespondents. 

Cases referred to \ — ’ j, 

(’39) 66 I. A. 293 : (A. I. R. (27) 1940 P. 0. 1). 

(■39) A. I. R. (26) 1939 AU, 604 ; (184 I. 0. 233), [Pf**;] 
(’39) A. I. B,(26) 1939 AU. 611 : (1. Ii. B, (1939) A 
809). 

(’40) A.I.R. (27) 1940 Oal. 89: (I. U R. (1939) 2 Ori- 

(’48) I.L.R. (1943) 1 Oal. 34 : (A.I.R. (30) 1943 Oall 

) EPj 

(*43) A. I. B. (30) 1943 Lah. 127 : (I. L. B. 

695 F.B,). 

(’31) 44 Uad. 263 : (A.I.B. (8) 1931 Mad. 83). 

■25) A. 1. B. (12) 1926 Fat. 787: (4 Pat. 394). 

’33} A.I.B. (20) 1933 Pat. 486: (144 
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Ul) AIR. (28) I9tl Pat. 2U : H9l r 0 68G) flV is 

<•«) A. I. R. (84) 1947 Pat. 7J: (331) I.O 394) fPr S 

(18T91 4 A 0. 334 ; (4S L. J, Cl,. 579). ' ip,, n] 

Blnha J. — This appeal has baon Bled by 
the plt(. They had filed the ea't for deolarations 
that the lands described in schedule A to the plaint 
belonged to them; that they were in possession as 
maiyaddi lessees; that the de'ts. had no righ'f, 
title or interest in the game; & far permanenb^in- 
junotion restraining the deffcs. from working the 
fire-clay in the aforesaid lands & from removing 

the fire-cUy therefrom & also for damages af^ainafc 
the defts. ^ 

[9] The pUEs.’ ease is that they had taken a 
lease for 21 years for extracting fire-clay in seven 
villages, including village Mandra, the village in 
aiiit, from one Shrimati Hirakutnari 'Dehi by a 
registered lease dated SO-l 1934 & that since then 
they have been in possess’ on by estraoting fire- 
clay in village Mindra & other villages. '’They 
alleged that since January 1945 Dhe defts., in col- 
lusion with one another, have been illegally 
extracting fire clay from tiat village without any 
right or title to do so. 

[S] The suit was contested by deft, l alone, al- 
though written statements were filed by tha 
other defts. as well. The contesting deft, pleaded 
that the pltfs. had no valid lease <$; that they 
acquired no right or title to village Mandra by 
virtue of the said lease. He alleged that the lease 
in favour of the pltfs. was merely a paper tran. 
aaction & had never been acted upon & the pltfs. 
were never in possession of village Mandra. He 
also alleged that Hirakumari Oebi had no right 
to execute the lease in favour of the pltfs , as she 
was not the owner of the village. But later on 
he had to admit that he had himself taken a 
lease of the fire-clay right of village Mandra from 
the said Shrimati Hirakumari Dabi. His lease is 
dated 5 10-1943 & his allegation is that even ba- 
fore the execution of the registered lease he was 
extracting fire-clay from that village under an 
unregistered ITukumnama dated 3-10 193J. 

[4] The pltfs*. suit was decreed by the trial 
Court, but, on appeal, the judgment tk the decree 
of the first Court were reversed. Hence this ap. 
peal by the pltfs. 

[6l The Court below has come to the following 
findings : 

ll) that Hirakumari Debi was the owner & 
proprietress of the village; (2) that the pltfs*. 
lease is only a patta executed by Hira Kumari 
Debi alone, & the deft's, lease relates to the same 
right of extracting fire- clay from village Mandra 
only for a period of 25 years; fs) that the lease in 
-favour of the pltfs. was invalid, because of the 
OTvieions oontained in s. 107, T. P. Act ; {4l that 
Iff were not in possession of the village in 
there is no evidence worth reliance that 
ever extracted fire clay from village 
It the pltfa. were in possession by 

'WaM. ' 


Hari Pkosad V. Abddl Haq (Sinha J.) 


Patna IGi 





oxti acting fire-clay in village B.iliira Dili, one of 
tiio seven villages mentioned in the patta in their 
favonr; a (s) that the pltfa. wero not entitled to 
invoke in their aid the provisions of s. 53 .\, T, P 
Act. because those provifions are available only 
to a deft, in an action A not to the pitf, 

[6] The learned ooiinsel appearing on behalf of 
the appellants has urged three points in support 
of the appeal: (i) that although the lease in favour 
of his clients was not esecutecl in the manner 
presoribeJ by s. 107 , T. P. Aet, the written doou- 
meet, namely, the pnitet, can be construed to 
embody an oral agree nent accompanied by deli- 
very of possession, therefore, such a lease 
would be valid for one year & thereafter the pltfs- 
appellants should be held to have been in posses- 
sion of the leasehold by holding over under s. ]ig, 
T. P. Act; ( 3 ) that the pltfs-appellants having been 
found to be in possession of Bahira Dih, one of 
the villages included in their lease, they must be 
deemed to be in constructive possession of the 
other villages including the village in suit* & { 3 ) 
that the provisions of S. 53 .V, T. P? Act. are^li 
able to the appellants although they are the pltfs. 
to the action, (fe they are, therefore, entitled tu 
maintain their possession under that section. 

[ 7 ] The relevant portion of s. 107 , T. P, Aot 
runs as follows : 

“A le.ise of immovAble property h-om year to year or 
lor any term exce- ding one year, or reserving an yearly 
rent', can be na-ide oaly by a registered iustrunuenfe 

All other leases of tmmwable property may bJ made 
titiher by registered instrument or by oral agreemint 
aojonipiniei by delivery of psssession. 

Where a lease of immovable property is made by a 
regis ered iastrumeot, Buoli iasfcrurmnt, or where there 
are more instriiments than one, each such. ioEtfUineiit 
shiill be executed by both the lessor the lessee 

[S] The contention of Mr. Sen, tho learned 
counsel for the app( Hants, is that the document 
in question should be considered as a lease of 
immovable property for a term not exceeding ojib 
year made by an oral agreement accompanied by 
delivery of possession, tn my opinion, this coq- 
fcention is not well-founded. Once there is a lease 
of immovable property for a term exceeding one 
year & the lease is made by more than one instru- 
ment, each of such instruments must be registered 
& executed by b^th the lessor & the lessee, & such 
lease cannot be constmed as a lease for a ternu of 
one year made by oral agreement accompanied by 
delivery of possession. If the section is construed 
in the mancer suggested by the learned oounseli 
it will make the provitions of s. 107 absolutely 
nugatory & nullify the statute itself. The first 
part of the section lays down that there must be 
a registered instrument for a lease of immovable 
property from year to year or for any term 
exceeding one year or reserving an yeirly rent, & 
tbs next para of the section says that leases other 
than those mentioned in the preceding para can 
be made by registered instrument or by oral agree- 
ment accompanied by delivery of possession That 
is to say, if there is a lease whiih is not covert 
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by the first para of the section, such lease can be 
made by a registered instrument or by oral agree, 
ment accompanied by delivery of possession. If a 
lease has, in fact, been made by a registered instru- 
ment, such instrument, A if there are mere than 
one, then, in my opinion, each of such instru- 
ments must be executed by both the parties 
to the lease. In the present case, tbe lease in 
favour of the pltfs. was for 21 years A the instru- 
ment creating the lease was a registered instru- 
ment. It follows, therefore, that such instriimeot 
should have been executed by both the lessor & the 
lessee & that not having been done, it neither 
constitutes nor creates any valid lease. The con- 
tention of the learned counsel supposes that there 
has been a delivery of possession to the pltfs; but 
the finding of the final Court of fact is to the 
contrary. However, I will consider this aspect of 
the matter later on. Mr. Sen has cited the cases 
of Aziz Ahmad v. Alauddin Ahmad, A. i. R. (20) 
1933 Pat. 485 and Alaudin Ahmad v. Aziz Ahmad, 
A I.R. (2l) 1934 Pat. 369. The judgment in A. I. R. 
(20) 1933 Pat. 485 was confirmed in the Letters 
Patent appeal reported in A. I. R, (2l) 1934 Pat. 
369. The facts of that case were quite sinople. 
That was a suit for arrears of rent against the 
defts. who had taken verbal leases for the years 
1321 to 1327 Fs. After the leases expired in 1327, 
there were fresh verbal leases granted by the pre- 
dece^sor- in. interest of the pltfs. & the suit was for 
recovery of arrears of rent for the years 1331 to 
1334 Fs. The finding was that the defts. were in 
possession, but the suit was dismissed because the 
lower Court held that the leases were hit by 

S. l07, T. P. Act, & on the facts of that case 
Khwaja Mohammad Noor, J., relying upon a 
Calcutta decision, held that a verbal lease accom- 
panied by delivery of possession was valid for one 
year & thereafcer if the deft- lessee continued in 
possession, his continuance in possession could not 
be otherwise than by holding over & the provision 
of 8. 116, T, P. Act, was attracted & upon that 
footing his Lordship held that the defts. were 
tenants of the pltfs. for the subsequent years also 
& decreed the suit for rent. This decision was 
upheld in the Letters Patent Appeal & Courtney- 
Terrell, C, J,i with whom Kiilwant Sabay, J., 
concurred, came to the following finding : 

1 . Opinion, on these facts the defts. are estopped 

I a* ^ conduct from deujing the relationship of land- 
lord & tenant. It is perfectly true that the pltf. cannot 
Bet Cp the verbal lease for tie specified period. But I 
agree with Noor J,, that a verbal lease for more than one 
3 ear accompanied by delivery of posssssion is valid for 
the first year 1328. There was nc fresh lease & tbe defts. 
continue in possession aftfr its termination (admittedly 
aa tenants) for successive years, by holding over & S. 1 16, 

T. P. Act, applies.” 

It is quite clear, therefore, that that was an 
entirely different case from the one we have to 
deal with in this appeal & that gives no support 
to the contentton of the appellants to the effect 

because it does not fulfil 
conditions prescribed by S. 107, T, P. Act, 


could be construed as a lease by oral agreement 
accompanied by delivery of possef sion. The other 
ca!-e relied upon by the learned counsel in the case 
of Mohan Lai v. Ganga Singh, A. l. B. (30) 194} 
Lah 127. In this case, there was a lease by the 
usufructuary mortgagee to the mortgagor of a 
house on a monthly rental. This document was 
unregistered & was not, under law, required to be 
registered, A suit was filed for arrears of rent as 
also for the ejectment of the deft, from the house. 
It was held in that case that a lease could only 
be created in the manner stated in S, 107, T. P. 
Act, & it was further held that the document in 
that case, a kabuliyat, could be locked at as an 
admission or an acknowledgment by the person 
attempted to be made liable & that would furnish 
the best evidence as to the oral agreement between 
the paities. In that view of the matter, their 
Lordships held that the pltf’s. suit could be 
decreed. This case also, in my opinion, is of no 
help to tbe appellants the facts being entirely 
different. The view which I have taken finds 
support from a Division Bench decision of this 
Court in Budhan Mahton y,Bamamtgrah Singh, 
A. I. R. (34) 1947 Pat, 78. In this case, the pltfs- 
had brought a suit for recovery of possession of & 
certain share in a village & for mesne profits, or 
in the alternative, for damages. The pltfs. 
claimed title under a thicca lease date 28-6-1940 
granted by deft, 2 of that case for the period 
1348 to 1354 FS. The Same share in the village 
had been given by deft. 2 in zarpeshgi lease to 
deft. 1 under a patta dated 13-10-1939 for 1341 to 
1347 Fs. The deh. took the defence that there 
was no valid title created in favour of the pltfs. 
under their alleged lease. One of the points taken 
in second appeal was that as the documents of 
lease, namely, the patta & the kabuliyat. had not 
been executed by both the parties to the docu- 
ments, tbe lease was bad & it v/as dealt with by 
Chatterji J., with whom Pande J., concurred, aB 
follows : 


f 1 


Lastly, it is urged by Mr. Dasu Sinha that evj^o 
lOugh the patta Ex. 3 may not create a valid leare, 
ase maybe operative as a lease for one year, inasmo^*® 
I was accompanied by delivery of posseEskn. According 
) S. 107, T. P, Act, a lease for one year may be made 
ther by a registered instrument or by oral agrceineu 
jeompanied by deli\ ery of possession. The , 

fr. Dasu Sinha cannot succeed, unless it he held_ tna 
16 lease was treated by oial argument aocompanie J 
ilivery of possession. The pltfs never made out 
lat the lease was created by an oral agreement. 

^finite case was that the lease was created by the rog 
red patta Ex. 3.’' 


1 that case, their Lordships did not accept ^ 
intention of Mr. Dasu Sinha that although _ 
ase purported to fce made by an agreement 
riting & registered, it could be constraed aa » 
ral agreement for one year & thereafter^ vm 
3 a case of holding over. Their Lordshipa w 
inds support to my opinion that if a It^^ 
irported to be made by a written & 

Bxeement for a period exceeding one y 
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jfrom year to year, it cannot be oonetrued to be person who has eof r 

felTlhf from “wood o El 

' ^ Sen, bnt is againstW 

therefore hold that m the present case the lease siou under an invalid 

e3rm-no f'' 1 *"3 “''‘eiJ by case of President d- I 

onstruing it to bo a lease by oral agreement HospiUl v. AUrr.l 

'>e)"'ery of possession. I would, has been l.eld tli'it a 

leiefoie, reject tbia coQbenfcioa of the appellants, provision of law was 

[9} The next pDinfe that has been urged is that inception & t 

possession of a portion of the leasehold should be possession under thai 
construed to be possession of the other portions of lessor to re. enter o 
the lands comprised in the leasehold. This argu- moment of (he exec 
uient is founded upon the finding that the pltfs. i’’igbt not having be 
were in possession of village Bahira Dih, one of '^i^’hin limitation, w 

the seven villages covered by their lease, '& it is followed in our Oju 

said that if the pltfs. were in possession of Bahira ^(^dhika Kwnari Del 
Dih, they must be held to be in constructive ^ mortgage wh 

possession of village Mandra, the village in suit, required by lav 

although the pltfs. might have failed °to prove following observati 
their actual physical possession of this village. . "f therefore, 

; Id my view, this contention is also without merit’, wuhiri^s lavfn/Th.'T 
;The doctnne of constructive possession of the iiiv,ilid in the svnse that * 

I entire lands in the leasehold by proving posses- the absaace of registra 
sioD of a part can be pressed in aid by a person adverse to the pi 

who has the legal title vested in him in ths lease- mortgage, 

hold* If his lease is invalid, because it is not in His Lordship relied up 
’ iccordance with the provisions of the law, then S Governor t 

he cannot be held to be in possession of the entire ^ ciwda Kuctr 

; leasehold by showing that he was in possession of 

a portion of it, A person in possession under an Pi-isad J., with whoc 
invalid lease is a mere trespasser & it is well support to the view tha 
settled that a trespasser cannot invoke the aid of sion under an invalid ti 
the principle of constructive possession. The gets absolute title to 
possession of a trespasser is limited to the lands possession, that is to 
which are actually in hia physical possession, under an invalid title is 
The finding in this case is that the appellants title perfected by advers 
have failed to prove their possession of the village land for 12 yea 

in suit. Their lease not having been made in brought a suit for 0 

accordance with the provisions of S. 107, T.P. Act, dispossession, the pltf s. 
the lease must be held to be an invalid lease & sale. The dt 

their possession of village Bahira Dih, one of the ^ 

villages covered by the lease, must be held to he vendors. The other 
that of trespassers as the legal title did nob vest 

in them by the lease in question. Mr. Sen has registration was invalic 
drawn our attention to a portion of a sentence at that the execution ol 
p. 1271 of 'Wood on Limitations’, 4fch Edn. which vendors had been prov< 
rims as follows : that the registration wa 

"«,.,.„.whil6 he ia ia possession of a part of the pre- Lordships held that evei 
niifled, hia poaB638ioii is entitled to the benefit of the dOCilOlSDti was IxlGgs^li ti 
conotruative posaeBsion, &ean only be ousted by, & to the in possession for over 

extent of, the actual oooopation of a mtu intruder,'’ absolute title to the pro; 

Mr. Sen baa not referred to the earlier part of the sion. This observation 0 

sentence which runs as follows : an obiter dictum, but 

' The rule is well eettled that title draws to it the their Lordships in regain 
possession, & It re maina with the ow»ier 0/ the legal title pe):3on ueder an invalid 
uatU h. » divejtea ol it by an aotiwl adverae possession;” Loraehips waa fol 

I have undailined (hers italicised) the important High Court iu Kashi Nt 

quotation & Mr. Sen only relies on (26) 1939 aXiL, 504 This 
^^^plfjpIbwB this part of the sentence & it is quite from the case of Kandas 
"at the benefit of constructive possession hka, 44 Mad. 253, where 
tp^fibe pwner of the legal title & not to a following observation : 
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3 person Who has got no legal title. This quotation 
s trom Wood on Limitations' does not support Mr. 

, ben, but is against him. That a person in posses- 
J 810U under an invalid lease is in possession as a 
) trespasser, is established now beyond doubt. In the 
’ case of President (t Governors of the Magdalen 
' Hospital v. Alfred Knotts, (1879) 4 A C.' 324 it 

, has been held tint; a lease which was against tha 

provision of law was an absolutely void lease from 
its very inception & that if the lessee was put in 
possession under that invalid lease, the right of 
the lessor to re. enter on the land existed from the 
inoment of (he execution of that lease & that 
right not having been sought to be enforced 
within limitation, wis barred. This case was 
followed in our Onirt in Bhukhan Mian v, 
Radhika Ku<nari Dehi, 19 p. L. T. 489. This was 
a case of mortgage which had not been registered 
as was required by law & Manohar Lall J. made 
the following observation : 

^ '‘The pltf., therefore, all the time was entitled to 
Institute a suit for rec-overy of possession of his lands 

within 12 years of the date of the invalid mortgage 

inv.Uid in the sense that it could not bd enforced owing 
to the absence of registration; the possession of the deft, 
b.'cune adverse to the phf. from the very date of the 
invalid mortgage." 

His Lordship relied upon the aforesaid case of the 
President it Governor of the Magdalen Hospital* 

In Mt. Jasoda Kuar v. Janak Missir, A. I. R. 

(12) 1925 Pat, 787, the observations of Jwala 
Prasad J., with whom Adamt J., agreed, lend 
support to the view that if a person is in posses- 
sion under an invalid title for more than 12 years, 
he gets absolute title to the property by adverse 
possession, that is to say, the person holding 
under an invalid title is a trespasser & can get hia 
title perfected by adverse possession if he reraaina 
on the land for 12 years. In that case, the pltf. 
had brought a suit for ejectment on the ground of 
dispossession, the pltf’s. title being founded upon 
a deed of sale. The defence was that the sale- 
deed was not a valid one A was not executed by 
the vendors. The other defence was that the deed 
of sale was not validly registered because the 
registration was invalid. Their Lordships held 
that the execution of the document by the 
vendors had been proved, there was no fraud & 
that the registration was also valid. But their 
Lordships held that even if the registration of the 
document was illegal, the pltf. having remained 
in possession for over 12 years, had acquired 
absolute title to the property by adverse posses, 
sion. This observation of their Lordships may be 
an obiter dictum, but that shows the view ot 
their Lordships in regard to the possession of a 
person ueder an invalid deed. This judgment of 
their Lordships was followed by the Allahabad 
High Court in Kashi Nath v. Mahchhed^ A. i. n. 

(26) 1939 ALL, 504 This view also finds support 
from the case of Kandasami Pillai v. Chhinna^ 
hka, 44 Mad. 253, where their Lordships naade tha 
following observation : 
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“An unregistereci sale cannot be set np as a traneaction 
having efiect of itsoVf to tvansfer any interest in the 
property; bu'; it is perniis'ible to consider it, as showing 
the nature of the trana'eree’s subsequent posftgsjon, that 
is, when the tale i> of mortgaged property to the mort- 
gagee that it was not as a mortgagee, but as a full owner. 
That beii g estallished it would after the expiry of 12 
years ripen int> full title & bar mortgagor’s right of 
redemption.” 

I would, therefore, hold that the rossession of the 
pltfd. of village Bahira Bih docs Dot prove con- 
etructivo possession by the pits of village Mandra, 
the village in suit, &, therefore, it must be held, 
as has been held by the lower appellate Court, 
that the pltfs. were not in possession of village 
Mandra. This finding alone is suflicienb to dispose 
of the whole apiieal; but as argiunente were 
addressed to us at length, I have thought it fit to 
cinsider the other argument us well. 

[lO] Tug last point contended for by the appel- 
lants was that under the provisions of 9. 53 A, 
T. P. Act, the pltfs. weio entitled to maintain 
their possession. Upon the finding that tho pltfs. 
are not in possession, the question does nob fall to 
be decided; but as Mr. Sen has argued this point 
at length, I would briefly give my opinion on this 
point. In my judgment, the provisions of S. 63 A 
do not create a right in the transferee to go to 
Court for the redress of his grievances. It imposes 
a bar on the exercise of some of the legal rights of 
the transferor in a Court of law. The relevant 
portion of the section runs as follows : 

“ — NotiVitbatanding that the contract, though 

requirel to be registered, has uot been registered, or where 
there an iustniment of transfer, that the transfer has 
not been completed in the mannei presiribed therefor by 
the law for the time being in force, the transferor or any 
person claiming under him shall be debarred from enforc- 
ing against the transferee (fc persons claiming under him 
any right in respect of the property of which the trans- 
feree has taken or centinued in possession, other than a 
right expressly provided by the terms of the contract.” 

1 have underlined (here italici^^ed) the importanb 
words in the extract from the section & it is clear 
to me that the transferor or persons claiming 
under him cannot enforce any right in respect of, 
the property which the transferee has been put 
in poissssion of, other than a right reserved 
expressly in the contract. No right to enforce his 
right in Court has been given to the transferee. 
If the transferor or a person claiming under him 
desires to evict a transferee or a person claiming 
under him from the land of which the transferee 
had taken or continued in possession in the absence 
of any express agreement to the contrary, the 
transferor or a person claiming under him cannot 
do so & the transferee or a person claiming under 
him can sucoers fully raise the plea of part perfor- 
mance, that is to say, of having been put in posses- 
sion of the property in pursuance of the contract. 
Id other words, this provision contained in S. 63A, 
does not give any active right to the transferee 
A it has, therefore, been held by their Lordships 
of the Judicial Committee in Prcbodk Kumar v. 
Dantmara Tea Oo, Ltd. 66 I. A. 293, that the 


amendment of the law effected by the enactment 
of S. 53A. conferred no right of action on a trans- 
feree in possession under an unregistered contract 
of sale. Their Lordships agree with the view 

expressed by Mitter J., in the High Court that 
“the right oonfecred by S. 53A is a right available only 

to ihe delt. to protect bis possession The section 

is so framcl as to impose a statutory bar on the traoB- 
feror; it confers no active title on the transferee.” 

It must, therefore, be held that the provisions of 
S. 53A, T. P. Act, give no right to a transferee to 
oome to Court as a pltf. either to maintain his 
possession or to recover possession, if dispossessed, 
after having been put in possession in pursuance of 
the contract. Mr. Sen has placed before us a case 
of the Allahabad High Court in Bam Ghandir v. 
Maharaj Kumoavt a. l. R. (26) 1939 ALL, 6il. 
This case, no doubt, supports his contention. 
Bat with very great respect to their Lordships, 

I do not feel bound to accept their interpretation 
of the section specially in view of the construc- 
tion put upon this section by the Privy Council 
Mr. Sen argues that it looks anomalous that a 
transferee who was put in possession cannot come 
to a Court of law as a pltf for declaration of his 
possession, or, in the alternative, for recovery of 
possession in pursuance of a contract between him 
& the transferor. I do not think there is any 
anomaly. A Court of law can only recognise or 
give effect to a title which is mace perfect in law 
& if any of the legal formalities is wanting to 
make a title good in law that title is an imperfect 
title & the Court will not help a per -on who has 
an imperfect title in law. A transferee who 
is not clothed with title in the manner recognised 
by law, cannot be said to be a person having * 
valid title in law & therefore, Courts of law can 
not recognise such a title. If the transferee though 
not clothed with a perfect legal title has been pu| 
in possession or continued in possession, the Court 
on grounds of equity alone can refuse to enforce 
the rights of the transferor except so far as those 
rights are expressly mentioned in the contract in 
writing & the equitable right in favour of the 
transferee has been embodied in S. 63A. In tha | 
view of the matter the provisions of S. 63A can- 
not be brought to the aid of the pltfs. 

[n] I would, therefore, dismiss this appeal with 
costs. 

[l2l 0a3 J — t agree with my learned brother 
on points (l) & (2), but would like to add a 
observations. 

[13j There is no doubt that the dooumen 
purported to create a lease in favour of the 
lanfcs in this case came under para. 1 of S. lOh 
Transfer of Property Act. It is equally clear tW 
the document was executed in the »ianne 
required by para 3 of the said seotion; therefow.; 
it did not create nor constitute a valid lease. 
the question is — can this docurnenfc be so 
trued as to spell out tho creation of a . 
by oral agreement accompanied by deU 



Nilkantha V. L.T. Comb. 


Pat&a 165 


oE pofaession of fcho kind monfcioned in the second 
parft. of S 107, T. P, Aot ? In my opinion, the 
answer musb be in fcbe negative, & for tliose rea 
sons* Firstly, the appellants never set up a case 
of a lease by oral agreement accompanied by deli- 
very of possession, independent of the document, 
for whioh the document could be a piece of evi- 
dence. Secondly, I do not think that tbe docu- 
ment can be used so as to create by an indirect 
or book-door method what the statute says can be 
done in a particular way only. I emphasise the 
word on/y in para. 1 of s, 107, s.105 delines a lease, 
which is a transfer of the right to enjoy immov- 
able properties, i. e., a right in rom; it must bo 
made for * 'a certain time expressed or implied'', 
whioh may be (i) less than a year, {*21 more than 
a year. Section 9, T. p. Act, lays down that a 
transfer of property may be made without writ- 
ing m every case in which a writing is n jt expressly 
raqiuired by law. Section l07, provides that a 
lease of immovable property from year to year or 
for any term exceeding cne year or reserving 
yearly rent cm be made only by rogittered instru- 
ment. The transfer o? a right to enjoy immov- 
able property in consideration of rent for a year 
or less than a year can be made without any 
writing. Thus, there are decisions which say that 
an oral lease, purporting to be for more than a 
year, accompanied by delivery of ijoss^ssion is 
good, at least for the first year. If after the first 
year, the lessor accepts rent from the lessee & 
assents to his continuing in posses- ion, the lease 
by reason of 3, 16, T. p. Aot, is renewed from 


effected by an an oral agreement accompanied 
by delivery of poss. asion k there is also an 
unregistered inftrument evidencing it. In such a 
case the qatstion may arise if the existence of the 
unregistered instrument prevents the passing of 
title by delivery. If and wfcen sucli a question 
arises, the answer may have to be given with 
reference to s. 49. Kegistration Act, 1908, after its 
amendment in 1929 

[l4] On tho question of posfCEsion, it was argued 
that the position of the appellantg was that of 
licensees & rot Ireepassers. Assuming that eon- 
tention to be correct, though I doubt its correct- 
ness, the appellant.^ can be licensees only with 
regard to Bahira Dih, I do not understand how 
they can be licecst-es in respect of prop rfcy which 
was in simebody else’s possession. 

[15J As to the provisions of S. &3A, T. P. Act. 
it is really unuecossary to express any final opi- 
nion on the distinction which has been made in 
some reported decisions between chj ending pos- 
session A recover ing possoesion & the view {based 
on that distinction) that a transferee may come to 
Court to defend his p'ssession against acts of 
aggression on tbe part of the transferor or his 
representative, though lie cannot ask for iccovery 
of possession for want of a perfect title. As the 
question does not arise in the view which I take 
on the other two points, I express no opinion 
on it. 

flG] I agree that the appeal be dismissed with 

CO^tr, 

G.M.J. Appeal dismissed. 


year to year or month to month according to the 
purpose for which tbe property is leased as speci- 
fied ins. 106, T. p Act. (See Adi Idath v. Krishna 
Chandra, i. l. r. ( 1943 ) 1 cal. 34; Anwarali 
Bepari v. Jamini Lai, A. l. R. (27) 1940 Cal. 69; 
Naim Sahib v. Tata Iron Steel Co. Ltd. A, i. 
B. (28) 1941 Pat. 244; Aziz Ahmad v. Aiauddi n 
Ahmad a. i. b. ( 20 ) 1933 pat. 485, confirmed in 
Letters Patent Appeal in Alauidin Ahmad v. 
Aziz Ahmed, a. I. b. ( 21 ) 1934 Pat. 3G9). But no 
decision has been brought to our notice, except, 
perhaps, a Lahore decision to which I shall 
presently refer, whioh has heli that a registered 
document purporting to create a lea-e but not 
executed in the manner required by law can be 
construed so as to create a lease by oral agreement 



aooompained by delivery of possession The liahoro 
decision iSIohan Lai v. Ganda Singh, a. i. B- 
JSO) 19 -3 Lab. 127 ) related to a kabuliyat, which 
it was stated, was not a lease within tho meaning 
of S. 10V& which did not require registration; 
Ibis kabuliyat was looked at as evidence of an 
^^missibn or acknowledgment of an oral agree- 
Tdo position in the case before us is quite 
^^ereht. No case of an oral agreement of lease 

pleaded; there is no question of look- 
(doianmept as evidence of surh an agree- 
'^0fiWipidj^n<lfe wish^'to" - make any objervations 
jfSfe ^^ ^fe-fivpothetio >1 case where tbe lease is 


A. I. R. (38) 1951 Patna 165 [G. N. 25.] 
R.\MA3W.lMl AND SaRJOO PrA3AD JJ. 

Nilkantha Narayan Singh — Petitioner r* 
Commr. of Income-tax B d 0 — Oppo. Party, 

Mlso. Ju licial C:i3o No. 231 o( 1949 ao-l 49 of 1950 
D/ 10-4-1951. 

(a) Income tax Act (1922), S. 4 — Taxable nature 
ol transaction “How to determine. 

In tbe application oi tbe law reUtiug to iucorae-taz 
tbe priuciple is well cgtablisbel that tbe name Mveu 
to a transaction by the p&ttics doc? not necessarily 
dec'd'j tbe nature of the traiiaaetion. It is the scbstance 
& not tho (Ofin of the coQ*ract that would be regarded. 
lii anatyting t\je transaction, it is not ncccssarj that 
the documents should be constiucd from tha purely 
ICjiftl aspect. It is open to the High Court not merely to 
lojk at tho documents but corioider tue surrounding 
ci roam stances so as tj co jclule what is the real charac- 
ter of the transaction. [Para 7J 

(b) Income tax Act (1922), Ss. 4, 12 — Lease of 
right to receive royalties & rents trom lessees of 
cojUielis — Ceitain lump sum received as salami A 
nominal amount reserved as annual rent — Lump 
sum held taxa le. 

A, au aseetseo, who was entitled to receive Bs.- 60,000 
annually aj royalties A reot? from three 1> of coil- 
fields, exeoated three documents styled as 'Indentures 
of lease’ in favour of JS, conveying thereby his right to 
oilicct royalties St rent? from the iesieea of tbe coal- 
fields. As consideration for tho transfers A was to re- 
ceive an immediate payment in a iamp sum Be. 1,00,000, 
Bs. 40,000 and B?. 60,000 as salami & an annual rent 
of Bs. 10 Rs. 6 St Bs. 5 respectively. The terms of the 
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ieages we*e 11 years, 10 years & 15 years respectively & 
j4's right to collect the royalties & rents was to receive 
after the expiry of these periods. The question was 
wbethec the lamp sum of Rs. 2 lacs received by A as 
calami under these leases was taxable: 

Held (1) that the tranaictiin, thou'h in form a sub- 
lea le, -.vas in substance an assignment by the assesses 
of hi« right to realise royalties & rents for a terra of 
10 to 15 year^ receiving as consideration for the eon- 
tra-.’t a Intnp sum of Rs. 2 lacs, which was nothing but 
advance payment of royalty, [Para 10] 

(2j that even though the amount was piid in a lump 
sum, it CO lid be classed as taxable as there was no 
magic in the distinction between a lump sura & a 
periodica! sum & the only miterial question in the case 
was what was the true nature of the sum. [Para 13] 

(3) that the question whether a lump sum payment 

was a capital payment or income payment was a ques- 
tion of fact to be determined in the context of each 
particular case. [Para 17] 

(4) that, in the circumstances of this case, the am- 

ount was taxable. [1948; IG I. T. R. Sup. 57, (1935) 19 
Tax C:i3. 390 and (1927] 11 Tax Cas. 730, Relied on] Case 
law referred. [Para 20] 

Anno. I.-T, Act. S,4 N. 4; S. 12 N. 1. 

(c) Ia:ome-tax Act (1922), S. 12— Income or capi- 
tal receipt -Question should be decided on facts. 

Pec Sur^'oo PrasidJ, — Theqsestion wheiher a cer- 
tain ameunt is capital receipt or income has always to 
be decide I on the facts & circumstances of each case, 
A no hard & fast rule can be laid do vn for the pur- 
pose. [Para 34] 

Anno. I.-T. Act S. 12 N. 1. 

Mtihabir Prasad; 3. K, Mazumdar it J. M Gho$e^ 
for Petitioner; S. N, Du^.ta — /jr Oppo, Party, 

Cases referred to: — 

(’32) .59 I. A. 206: 59 Cal 1343. (A. I. R. (19) 1932 
!*■ 133.1 [PjS. 12, 32] 

(’35) 62 I. A. 207 : (A.I.R. (22; 1935 P. C. 143) [Pr. 33] 
(’35) G3 I. A. 403; (A. I. R, (23) 193G P. G. 269). [Pr. 23] 
{’4.3) 22 Pat. 713 : (A. I. R. (30) 1943 P. 0. 153), 

[Pra. 12, 33] 

(’25) i Pat. 73: (A. I. R. (11) 1924 Pat. 679). [Prs. 6, 29] 
i’39) 13 Pat. 805: (A. I. R. (27) 1940 Pat. 24). 

[Prs. 6, 29, 31] 

(1854) Hadley v. Baxendale, (9 Ex. 341: 2-3 h. J. 

Ex. 179). [Pr 29(^1 

(1S75; 10 Q. B. Ill: (14 L. J. Q. B. 49). [Pr.'l9a] 

(1927) 11 Tax Oas. 730. [Prs. 15, 16, 17] 

(1928) 12 Tax Gas. 1102. [Pr. 14] 

(1929) 14 Tax Gas, 69; (142 L. T. 337). [Pra. 16, 17] 
(1935) 19 Tax Gas. 390: (1935 A C. 431). [pr. 14] 

(193S) 22 Tax Caa. 29; (1938-2 K. B. 482). 

[Prs. 17, 19, 31] 

(1940) 2-2 Tax Caa. 175. [Pr 11 

(1944) 26 Tax Gas. 86. (19U1 All E. R. 535) [Pr.' 18 

(1944) 25 Tax Cas 173. [Pr 81 

(1948) 16 I. T. R. Sup. 57. [Prs. 13, 19; 

Bamaswami J, — These references are made 
by tbe Income tax Appellate Tribunal under 
S. 66, Income-tax Act. 

[2] The assesses Raja Nilkantha Narain Singh 
of Nowagarh is proprietor of a big zamindari 
within the ambit of which coal fields are situa- 
ted. The predecessor of the assessee had lease! 
out the coal fields on long terms basis to three 
different parties. The average annual income of 
royaUy (t rents from these lessees was about 
50, 000 a year. The accounting year is 1352 
Bengal Sambat which ends with the corres- 
ponding 'English rlite of 14-4.1943. In ths ao. 
counting year the assessee had executed three 
ocumants termsd ‘'indenture of lease" in 


favour of Bengal Discount Oo. Ltd. conveying 
his right to collect royalties & rents from these 
three lessees. In lieu of this the assessee was paid 
an immediate amount of RS. 1,00,000, Bs. 40,000 & 
RS. 60,000 for the three ‘ indenture of lease". The 
annual rent reserved was Bs. 10, Rs. 5 & Es. 5. In 
the first case the term of the lease was 11 years, 
in second case 10 years & in third case 15 years. 
It was stipulated that after the expiry of the 
period the right of tbe assessee will be revived 
in each case & the assessee would bs entitled to 
collect from the original lessees the amount of 
royalties & rent as before. 

[ 3 ] The amount of Rs, 2,00,000 which the as- 
sesses received from the Bengal Discount Oo. 
was taxed by the Iniome-tax offijer assessable 
income. On appeal the Appellate Assistant Com- 
missioner maintained the order of the Income- 
tax Officer. In second appeal the Appellate 
Tribunal held that the sum of Rs. 2 , 00,000 was 
advance receipt of royalty was therefore as- 
sessable to income-tax. 

[ 4 ] Another question was also debated before 
Appellate Tribunal, viz, whether the sum 
of Rs. 8l,OoO in possession of tbe assessee on 
account of the encashment of higb-denomina- 
tion notes. On the same date the assessee 
encashed notes to the extent of Bs. 95,000* The 
Income. t IX officer assessed the whole amount 
as the income of the assessee from undisclosed 
sources. On appeal the Appellate Assistant Com- 
missioner was satisfied that notes to the ex- 
tent of RS. 11,000 were included in the amount 
of Rs, 2 lakhs which the Bengal Discount Oo. 
bad paii to the assessee. He therefore reduced 
the taxable amount to Rs. 84,000. It was argued 
before the appellate Tribunal that this amount 
too ought not to be taxed as it was saving of the 
assessee from the amount he had withdrawn for 
his personal expense. The Appellate Tribunal 
held that the explanation was not acceptable » 
the amount of Es. 84,000 ought to be assessed to 
income tax. 

fs] The following questions have been fornin- 
lated by the Appellate Tribunal for the determi- 
nation of tbe High Court. , 

“(1) Whether on the facta & in the circumBtanoea « 
this case, the Tribunal was tight in holding that me 
sum ol Rs. 2 lakhs received from Bengal Discount Oo» 
Ltd. was taxable income, & (2) whether there is any 
matfriai to justify the assessmeot of Bs. 84,000 
senfcing the value of high denomioation notes whio 
were encashed on 21-1-19467'* 

[6l As regards the first question it was argued 
by the learned Advocate* General on behalf of tbo 
assessee that the documents executed in favou^ 
of the Bengal Discount Co., were “indenttires of- 
leases’* in which the outright payment ot BS. 8 
lakhs has been shown as salami & the anno^ 
rent reserved has been fixed at a small amount* 
Learned oounsjl maintained that salami was 
capital receipt & was not liable to income-t 
Oommissioner of Income-tax v. Visheshwar o* 
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18 Pab. 805 & oontended thafc the promium or 
salami represented whole or part of the price for 
the lease executed in favour of the Bengal Dis. 
count Co. and so was a capital receipt & ought 
not to be taxed. Learned Counsel also referred 
to Skivd Pd. Singh v. Emperor, 4 Pat, 73 in 
which the question wag wlietlier a sum of money 
received by the assessee by way of salami or 
premium for granting a mining lease wag taxable. 
It was held by Sir Dawson- Mi Her that the salami 
was the price for parting with the direct enjoy- 
ment of the property & was not taxable. Bub in 
my opinion* the material facts of both the cases 
ought to be distinguished from those of the 
present case. In 4 pat. 73 the lease was for a 
period of 999 years, The amount of salami was 
Rs. 3 lakhs & odd. In 18 Pat. 805 the settlement 
was made for an indefinite period & the salami 
was Rs. 1800 for 4^ bighas of land. Upon the 
interpretation of the transaction in each case, 
the High Court held that the salami represented 
the price for parting with the land & was not 
advance rent. In 18 Pat. 805 Mjnobar Lai J. 
indeed observed that it was impossible to lay 
down a hard & fast rule that salami can in no 
case ba taxable, that the question would depend 
on the facts & circumstances of each case, 

[ 7 ] In the present case, the problem is to 
determine what is the real nature of the transac- 
tion between the assessee & the Bengal Discount 
Company. It is true that the parties have des- 
cribed the contract as "indentures of leases”, 
the lump sum payment of Rs. 2 lakhs as '‘salami” 
the small annual payment of Rs, 10 ox* Rs. 15 
as "rent". But in the application of the law 
relating to income-tax the principle is well esta- 
blished that the name given to a transaction by 
the parties does nob necessarily decide the nature 
of the transaction. It is the substance & not the 
form of the contract that should be regarded. In 
analysing the transaction, it is not necessary that 
the documents should be construed from the 
purely legal aspect. It is open to the High Court 
not merely to look at the documents but consi- 
der the surrounding circumstances so as to con- 
clude what is the real character of the transaction. 

CbI The principle is stated by Lord Greene in 

Commissioners of Inland Bevetiue v. 30(49 

Eoldings, Ltd., (i944), 25 Tax cas 173 : 

"The true nature of the sura is not necessarily its 
nature in law, bat its nature in business or in acoount- 
anoy which ever way one likes to put it, because from 
the legal point of view there may be no differecce what- 
Boever as between the parties between a oapital A an 
income sum. It may be totally irrelevant to the legal 
relationships into which they are propoiing to enter. 
When, however, the tar Hus gaudens, in the shape of 
the Revenue, appears on the scene, that matter which 
as between the parties may have been a matter of nob 
•the slightest importance becomes immediately a matter 
of very great importance, it is necessary to examine 
Abe oiroaznstanof B of each individual case, including 
IJAhy docnments which require to be oonstrued, in order 
a^rtain what is the character to be attributed to the 

Unttnanlr » 


Co] Tbo doounicQts must thGrsfoi'G bo oxamiusil 
in tlio light of this principle. Ext. D/i h descri- 
bed as indenture of sub leases granted by the 
Raja in favour of tbo Bengal Discount Co,, for 
a period of 11 years, cIs. 1 A s stale that tbt 
promium of R3. 1 lakh has been paid, that the 
I'cnt; of the land is fixed at Rs, 10 per year. Cl. 4 
recites that by virtue of the deed the company 
will be entitled to realise all the royalties i 
commission payable by the lesiiee Eai Sahib 
Chandanmal Indrakumar by suit or amicably Sc 
the company will have the same right as the 
first party in respect tliereof. Cl. 5 empowers the 
Bengal Discount Go, to realise the surface rent 
from Eai Bahib Chandanmal Indrakumar. But 
there is an exception that besides surface land 
required for colliery the Bengal Discount Co. 
will have absolutely no claim to the remaining 
surface land. Cl. 5 also states that the assesseo 
was giving notice to Eai Sahib Chandanmal 
Indrakumar to pay royalty & commission to the 
Bengil Discount Co , for the period of the lease. 
The other documents, Bxs. d/2 A d/s. are couched 
in similar terms. But in Ex. p/s there is the 
important recital that the Eaja was not able to 
pay laeome-tax & road cess & was in need of 
further money & on this account was giving the 
lease in respect of his right created by the regis- 
tered patta dated 9-3-1900 from Messrs Nowagarh 
Properties limited. 

[10] It is manifest that the transaction, though 
in form a sub-lease, was in substance an assign- 1 
ruent by the Eaja of his right to realise royalties 
& rents for a term of lO to 15 years- As consi- 
deration for the contract the Eaja received a 
lamp sum of Bs, 2 lacks, which it is plain is 
nothing but advance payment of royalty. No 
other right except the right to collect royalty' 

& rent from the original lessees is transferred 
by the assessee to the Bengal Discount Co, The 
assessee has not parted with any interest in the 
land but has merely assigned his contractual 
light, 

[111 Reference may be made in this context 
to Commissioners of Inland Bevenue v. Tho- 
mas Nelson d sons (1940) 22 Tax cas 175 in which 
the assessee company had lent a sum of money to 
an Indian company under an agreement which 
provided that interest was to be paid at 3 per cent, 
per annum & that on repayment of the principal 
sum or any part thereof there should also be paid 
a premium varying with the date of repayment. 
The premiums prescribed by the agreement for 
each of the ten years of the eurrenoy of the loan 
are set out in the agreement, the first of them is 
at the rate of 2 per cent,, the second is at 4 per 
cent, in each of the next five years there is an 
increase of si per cent, in arithmetical progres- 
sion & for the last three years of the ten the rate 
of increase per annum is 3 per cent. The full 
amount of ths loan was ultimately repaid to the 
assessee together with the accrued interest & the 


168 Patna 


Nilkantha V. I.-T. CoMR. ( Eamaswami J.) 


A.I.B1 


premiams payable under the agreement. The 
contention raised by the ajsessee was that the 
premiums were part of the principal sums repaid 
k were capital payments. The Lord President 
decided the question as a question posed on the 
particular terms of the contract. In his opinion 
the premiums were in the nature of annual profits 
or gains being part of the ronsideration given by 
the borrowers for the use of the capital Unt to 
them, & part of the creditor’s share of the profit 
which the borrower is presumed to make from the 

uee of the money & he observed : 

“Ib 13 not irrelevant to notice that the agreement pro- 
vide^j for a payment l>y way of premium w'hich may bo 
made in each year of the currency of the loaa, & that, 
taken along with tin stipulated interest, the etiect of this 
provision is to give the Under a return on their capital 
varying between 5 per cent, in the earlier years & some- 
thing over 5;i per cent, in later years, a rate which can 
only be regarded as a reasonable return for the use cf 
their capital & not as to any extent an accretion to it.” 

Ib was, however, pointed out that 
‘‘the fact that the borrowers would, under tbo contract, 
pay a premium only when they chose to make a capital 
payment does not necessarily have the effect of making 
xhe premium a capital payment, any more than the 
lenders’ waiver of their right to exact payment of interest 
eaoh year as the effect of converting the payment of 
arrears of interest into a capital payment,” 

[1*21 On behalf of the assessee the argaraent 
was addressed that income comioted a periodical 
monetary return, that in the present case the 
itmount of Rs. 2 lacs being a lamp sum payment 
oaonot be classed as income. Reference was made 
to Income.tiix Commissioner v. Shav), Wallace 

Co., 59 I. A. 208 in which at p. 212 Sir George 
Lowndes observed : 

‘‘The object of the [ndiaii Act is to tax ‘income’, a 
term which it does not define. It is expanded, do doubt, 
into ‘income, proSts 5: gains’, but the expansioa is more 
a matter of wards ^han of substance. Income, their Lord- 
ships think in this Act couDotes a periodical monetary 
return, ‘‘coming in” with some sort of regularity, or 
expected regularity, from definite sources. The source is 
not Decessarily one which is expected to be continuously 
productive, but it must be one whoso object is the produc* 
tioa of a definite return, excluding anything in the nature 
of a mere windfall. Thus income has been likcued picto- 
rially to the fruit of a tree, or the crop of a field It is 
essentially the produce of something which is oftenloosely 
apokeu of as ‘capital’. But capital, though possib'y the 
source in the case of income from securities is in most 
oases hardly more than an element in the process of 
pcoduction.” 

But this pa.?sage must be read in the coubext of 
the material facts of that case. The question 
before the Judicial Oommittee was not whether 
there was a periodical monetary return but whe- 
ther the sums received by the respondeat were 
taxable income under s. 6 (4), Income tax Act. It 
was held by the Jadioial Committee that the 
fundamental idea of “business” as a source of 
taxable income under s. 6 (iv) was the continuous 
exercise of an activity that there must be a bua- 
ness “carried on" by the a'^sessee & that the sums 
received by the respondents in the case were not 
the produce nor the result of carrying on the 
^enoies of the oil oompanies in the year in which 


the su ns were received & so the sums were not 
liable bo be taxed. The authority of the dtfinition 
given by Sir George Lowndes is shaken by the 
subsequent decision of the Judicial Oommittee in 
Kamakshya Narain Singh v Commissioner of 
Income-tax 22 Pat. 713 in which Lord Wright 
held that mine royalties were clearly income & 
not capital & were assessable to income-tax. At 
p. 723 Lord Wright criticised the definifc’cn of 

Sir George Lowndes in the Shaw Willaoe case : 

“It is not in their Lordships’ opinioa corraot to regard 
a9 an essential element in any of these or like deOniliocB 
a reference to tbe analogy of fruit or increase or soving 
or reaping of periodical harvests. Lord Cairna (loo-citi 
used these exfi'essions beoause he was distiDgaiehing 
mineral leases hom capital leases. Sir George Lowndes 
(loo.cit) speaks of income’ being likened pictorially to the 
fruit of a tree or tbe crop of a field. But it is clear that 
such picturesque similior cannot be used to limit tbo trao 
character of income in general, & particularly whea it Is 
constituted by mining rent or royalties. These are perio- 
dical payments, to be made by the lessees under hii 
covenants in consideration of the benefits wbkh he is 
granted by the lessor”. 

Afc p. 724 Lord Wright states: 

‘ There is therefore in their Lordships’ judgment, no 
real justifioatioa for treating the royalties as capital 
payments. They think ihat they are ‘income' within tha 
meaning of tbe Act, whatever may be the exact definition 
of that word in the Act. Its applicability may in parti- 
cular cases differ because tie circumstances, though 
similar lu some respects, may be different in others. 
Thus the profit realised on a sale of shares may be oapit®! 
if the seller is an ordinary investor changing his seoan* 
tie3, but in some instances at any rate it may be income 
if the eeller of the shares is an investment or sny insu- 
rance company. Income is not necessarily the recarreM 
return from a definite siurce, though it is generally W 
that character. Income again may confl'st of a series of 
Feparate receipts, as it generally does in the case of ptofes- 
sional earnings. The multiplicity of forma wMcb ‘inooiias 
may assume is beyond enumeration”. 

fl3] On behalf of the aaaessee, the argument ^ 
stressed that the payment of R3. 2 lakhs was mad^ 
to assessee in a lump sum & so the amount 
not to be classed as taxable income. But there b 
no magic in the distinction between a lumpff^ 
& a periodical sum & the only material questiee 
in the case is what is the true nature of the 
In Rust Proof Metdl Window Co. Jjtd* v. 
Revenue Commissioner ^ (1948) 16 I. T. B* Sop- 6f' 
a patentee entered into a contraofe conferring ^ 
a licensee the right to manufacture up to a sta 
number of articles in accordance with thopaw^ 
on condition that the licensee paid a lump 
dewn & a royalty of so much per article. It 
held by Lord Greens M. R. that the lump 3]^ 
payment was an income, & not a capital * 
& so was liable to excess profits tax A th*" 
division of the price into separate elements 
not by itself have the effect of turning the li^ 
sum into a capital receipt. 

[I4l The observation of Lord Maomill^*^ 
Van den Berghs Ltd* v. ClarJCt (i93fi) 19 
390, is apposite : 

‘ Now what were the appellunta giving up ? W| 
up their whole rights under the agreementa for 1 % 
ahead. These agreements are called In the ai 
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poollog ftgreetnents, ' but that is a very iuiideQunto 
aeeonptloii of them, for thoy did miioh more than 
merely embody a system of pooling & sharing profits. If 
the appellantB were merely reoeiviug in one sum down the 
*?gr0gate of profits whioh they would otherwise have 
reoemd over a aeries of years, the lump sum might be 

r^arded as of the same nature as the ingredients of 
whioh tt was oomposed.” 

Agftin, in Notth Plest Goal (& Ballast Company* s 
case, (1928) 13 Tax cas. 1102 there was contract, 
subsisting for ten years for the sale of chalk & 
also for the building of wharf. It was agreed 
between the Quarry company & the purohaaer 
that in consideration of the payment of £900 
yearly for the remaining four years of the term 
the purohaaer should be relieved of his liability ; 
subsequently the company accepted a lamp sum 
payment of £3000 in lieu of the annual payments, 
Rowlatt J., held that the payment of £3000 was 
chargeable to excess profits duty as a trading 
profit as it represented profits in a new form & it 
was tantamount to income, 

[ifi] The case of Constantinesco v. Bex, ( 1927 ) 
II Tax Cas. 730, is materially in point. In that 
ease an award of £70,000 was made by the Royal 
CommiEsion on Awards to Inventors in respect of 
the user by the British Govt, during the war of 
certain gear invented by the assessee for enabling 
a bullet to be fired between the propeller of an 
aeroplane. It was held by the Commissioner of 
Income. tax that the lump sum payment was 
simply royalty for four years & that Income* tax 
should be deducted. The decision was affirmed by 
the House of Lords who agreed that in the cir- 
cumstances of the case the lump sum payment 
did not constitute a capital sum but was royalty 
paid in respect of the user of the patent & was 

liable to be taxed. At p. 746 Viscount Cave states : 

The payment was made in respect of the use of the 
inventioD over a period of time. The olaim put in was 
a olaim as^ for royalty in respect of the suoaessive uses of 
the Invention. In the case of patented inventions It was 
the praotioe of the Commission, as appears from their 
Report whioh has been cited on behalf of the Appellant, 
to tahe as a basis of their award a fair royalty as be- 
tween a willing licensor & a willing licensee, & I have 
little doubt that that basis was accepted in the present 
oase, subject, no doubt, to certain deductions. Lastly, 
the patent itself, that is the corpus of the patent, was 
away from the Appellant & his partner but 
still remains in them. In view of all the facts I am satis- 
fied that the sum awarded is to be treated as profits or 
gains, (6 annual profits or gains, within the meaning of 
the Income-tax Act.” 

Viscount Dunedin was also emphatic : 

1 think, on the real merits of the case, the case was 
scarcely arguable. This was a patent which remaine this 
wan 8 property. He, In the old days, got royalties for it, & 
the profits of his property. He had taken, by 
iT j the same license of user as private persons • 

had before, & to eay that the payments which the Grown 
make lose their character as income & suddenly become 
capital is, think, as all the Oourta bare understood the 
case, one of the moat hopeless contentions I have ever 
heard urged at your Lordships' Bar." 

[16] To the same efifeot is the decision in Mills 
V. Jones, ( 1939 ) 14 Tax oas. 769, in which an 
award was made by the Boyal Oommission on 
1961 Pat./23 


Nilkantha V. I..T. OoMn, (Bamaswami J,) 


Patna 168 

Awards to Inventors in respect of the user, past, 
present A future, by the British Govt, (including 
user by way of selling for use, licensing or other- 
wise) of the Mills bomb. Over 76 millions of 
these bombs bad been made during war A large 
stocks were still in existence. The Appellant, as 
patentee of certain improvements to this Bomb, 
received sums representing the major part of this 
award, & as charged to income-tax thereon. The 
General Oommissioners, on appeal held that the 
sums received by the appellant were annual 
profits or gains chargeable to income-tax under 
Soh. D. The House of Lords held that the 
assessee was rightly charged to income-tax & that 
the principle of Constantinesco' $ case", (1927) li 
Tax cas, 730, was applicable. At p. 786 Lord 
Buckmaster proceeded to base the decision on the 
finding of fact of the Oommissioners that the 
amount of the future user included in the pay- 
ment was negligible. Lord Dunedin agreed with 
Lord Buckmaster ’s opinion & significantly added. 
'T think the finding of fact is conclusive,” 

[l7l My learned brother has referred to Com- 
missioners of Inland Revenue v. British Salm- 
son Aero Engines Ltd., (1938) 22 Tax Cas. 29, but, 
in my opinion, the ratio of that oase is different. 
In that case the assessee by a certain agreement 
granted to the licensees an exclusive right for a 
period of ten years to construct, use & sell in a cer- 
tain territory Salmson Aero Engines. Theconsidera. 
tion for the license was that the licensees were to 
pay a fixed sum of £25,000 payable in three inatal- 
menta & ,iD addition to these payments, & as royalty, 
a sum of £2600 & a like sum each twelve mouths 
during the following nine years. The Crown con- 
tended that all these payments were income & the 
assessee insisted, on the contrary, that all these 
payments were in the nature of capital receipts. 
The Special Oommissioners decided that the fixed 
sum of £25000 was capital receipt & the payments 
of royalty of £2600 were assessable to income-tax. 
The decision of the Special Commissioners was 
affirmed by the Court of appeal. In pronouncing 
judgment Lord Greene, Master of Bolls, treated 
the question whether a lump sum payment was 
a capital payment or income payment as a ques- 
tion of fact to be determined in the context of 
each particular case. 

“It seems to me that in the case of patents, as in the 
case of any other matters, the fundamental question 
remainB in respeot to any partkular payment: is it capital 
or is it income? & that question has to be decided, as it 
has to be decided in reference to other subject matters, 
upon the particular facts of each caae, including in those 
facts the contractual relationships between the parties* 

It has been said that the question is one of fact, A it ia 
when one gets to the bottom of it, an accountancy qnes- 
tioD. In saying that it is a question of fact, one does not 
mean that, in deciding it, questions of law may not have 
to be disoussecl A decided. For example, the construction 
of a contract may be one of the elements whioh mast be 
taken into consideration in deciding that question; there 
may be cases where the construction of the contract (siol 
is of itself the really decisive matter in answering the 
question." 
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At page 46 Lord Graeoe again states: 

“1 do not propose to add anything by way of expression 
of my own views on the principles on which that question 
ought to be determined. It is a question which has been 
invesiigated very carefully in a number of diHerent connec- 
tioDB & diflrieut matters of fact have been regarded in 
difierent casts as of importance & of weight. It seems to 
me, on all the facts of this crse, including the terms of 
the contract itself which is the important, & indeed, the 
essential fact in the case, that the Commissioners were 
perfectly entitled to come to the conclusion to which'they 
come, that this class of payment was not of an 
income nature but of a capital nature. I can find nothing 
In the facts of the case, or in the construction of the 
doouments, which would justify me in saying that the 
Gommiesioners* conclusion is wrong in law; & in my judg- 
ment their conclusion is the right one." 

Scott, L. J. in hia concurring judgment em- 
phasised that in so far as the Special Commis- 
sioners came to the conclusion that a particular 
payment bad the accountancy quality ’ of capital 
payment, that was a view which the Court of 
Appeal was entitled & ought ijo give great weight. 
At page 49 Scott, L. J. states: 

“In my view, that hind of weight ought to be attached to 
the findings of the Commissioners in the present case. It 
is quite true that they put before us the whole of their 
material, & that that material, in substaoce, consists of 
agreement made between the licensees & the patentees, & 
nothing more. But they have taken the view, without 
hesitation evidently, that these lump sum payments were 
in the nature of capital payments. If there were any 
doubt from the pureiy legal point of view, which J do 
not think there i$, that opinion of the Commissioners 
ought to weigh in the balance, d in my opinion, this is 
an additional reason for upholding their finding." 

In my opinion this is the proper legal principle 
of this decision & only on such a principle can 
thedecieion be reconciled with Mills case <& Con^ 
stantinesco' s case 

[18] Beference should be made to Qlasson v. 
Bongier, (1944) 26 Tax Cas 86 in which the assesses 
who was admittedly carrying on the vocation of 
authoress, had entered into three agreements 
with a publishing company in 1925, 1932, & 1935, 
respectively, whereby she granted limited publi- 
shing rights in respect of three books written by 
her in consideration of payments based on the 
number of copies sold. In 1940 these agreements 
were cancelled & the same limited publishing 
rights were transferred outright to the publishing 
company in consideration of a lump sum pay- 
ment. On appeal against an assessment to income- 
tax it was contended that the lump sum payment 
was a capital receipt. Haonaghten J. rejected the 
contention, holding that the payment in question 
formed part of the annual profits & gains of the 
assessee, & was rightly taxed. 

[19] My learned brother has referred to the 
fact that in Salmson Aero Engine*s case, the 
decision of Lord Greene was sdso based on the 
circumstance that: 

“in the agreement there was a fundamental difference 
in the nature of the two classes of sums, in this sense 
that the* former class starts off by being a lumpsum pay- 
ment definite & fixed, which is then payable by instal- 
ments. The other olats is not of that description; no 
lump sain payment is referred to; it on the face of it, 


nothing but an undertaking to pay yearly sums ae 
royalty." 

But this passage must be read in the context of 
the whole judgment & the decision of Lord 
Greene in a subsequent caae shows that the cir- 
cumstance is by no means decisive of the matter. 
In Rustproof Metal Window Co, Ltd, v. Inland 
Revenue Commissioners, (referred to supra) a 
patentee had entered into a contract conferring 
on a licensee the right to manufacture up to a 
stated number of articles in accordance with the 
patent on condition that the licensee paid a lump 
sum down & a royalty of so much per article. 
Even so Lord Greene held that the lump sum 
payment was an income & not a capital receipt & 
BO was liable to excess profits tax & that the divi- 
sion of the price into separate elements did not by 
itself have the effect of turning the lump sum 
into a capital receipt. At page 66 Lord Greene 
states ; 


“The only coq si derations on the other side, once tbe 
company’s arguments above discussed are rejected, are 
that the parties themeelves call the £3000 a capital pay- 
ment & the agreement separatee the £3000 Irom the 
payments whiob are described as royalties. I cannot atiioh 
to these considerations enfficient importance to outweigh 
those on the other side. The fact that parties call the 
£3000 a capital sum cannot make it a capital enm if It la 
not. The word capital is a mere lable attached to the 
£3000 with an eye, no doubt, to tax considerations. The 
fact that the agreement eeparates the £3000 from the 
royalties is nothing more than a drafting nec^sity 
having regard to the fact that the latter are bated on the 
actual number of boxes treated with the procees, while 
the former is paid for the right to apply the process to any 
number of boxes up to Bs. 76,000. If a patentee negotiat- 
ing with an intending licensee who wishes to obtain the 
right to manufacture np to a stated number of articles 
in accordance with the patent states his terms to be a 
lump sum down & a royalty of so much per article 1 can 
see no reason why the more division of the price into 
those separate elements should by itself necessarily pro- 
duce the result that the sum down must be regarded for 
tax purposes as a capital receipt.” 


Ci9a] It waa urged on behalf of the assessee 
that if the premium in this case is held to be an 
income receipt it ought to follow as a logical re- 
sult that the price for an outright sale of the 
royalties should be cl^ed as inoozqe & not as a 
capital receipt, that such a conclusion was oppos- 
ed to common sense. But it is not the business 
of the Court to demarcate the boundary between 
two categories in a mathematical sense. 
indication of the boundary need only be suffi- 
ciently distinct for the immediate problem m 
hand. In this connection reference should be made 
to Bohbs V. L. d S. W. Railway, (1876) lO Q. »■ 
111, in which Lord Blackburn observed of th® 
•rule in Hadley v. Bcwcendale : 

**It IB ft vft^ufl roldi 4 BB BrftuiWGll B, sa^df it is iOlDS' 
thing like having to draw a line between night and day; 
there is a great duration of twilight when it is neitt« 
night or day; hut on the question now before the Conn, 
though you cannot draw the preoise line, you can 8*7 
on which side of the line the oase is.” 

[20] For the reasons given I am definitely ofl 
opinion that the amount of bb* 2 lakhs whieh waif 



■j 



lasi 

|p»id by the BersM Diaoonat Co. to the aasea- 
866 in .consideration o{ the so-called indentures of 
'lease was a taxable income. 

[ 21 1 'Ulus Question must feherofore be answered 
against aasessee. 

[22] As regards the second question it was 
argued for the asscssee that there was no mate- 
rial upon which the Income-tax Officer could re- 
gard the amount of Rs, 8-1.000 as income from 
undisclosed source. Mr. Dutt pointed out that 
three reasons were given by the Appellate Tribu- 
cal in support of the inference that the sum of 
Ks. 84,000 was taxable. In the first place, it was 
stated that the assesfee did not produce any 
Home Ohest Account though it was his case that 
the high denomination notes were savings from his 
personal allowance. In the next place, it was 
pointed out that the assessee could not save any 
money since in the indenture of lease, Ex, 0-3, 
there is a recital that the assessee was in need of 
money to pay the income-tax & road- cess for the 
properties. Lastly, it was observed by the Tribu- 
nal that the assessee was not in a position to say 
wherefrom the notes of the value of Rs, 10,000, each 
were obtained & his failure to do so led to the 
conclusion that he was unwilling to disclose the 
source. On behalf of the assessee it was argued 
that no Home Chest Account was maintained by 
the assessee & the Tribunal had no warrant for 
drawing an adverse inference. In my opinion the 
contention of the assessee is correct. There was 
no material before the Tribunal to suggest that a 
Home Chest Account was maintained & the Ap- 
pellate Tribunal ought not to have drawn an 
adverse inference because no such account was 
produced. As regards the recital in Ex. D 3, 
learned counsel for the assessee stated that the 
accounts of the amounts withdrawn by the Eaji 
for seven years were produced before the Tribu- 
nal, that the accounts showed that the Baja had 
a balance of Rs. 1,84,000. These account books 
were accepted by the Tribunal as genuine & there 
was hence no material upon which the Tribunal 
could reach the inference that the high denomina- 
tion notes were not the saving of the Raja out of 
his personal allowance which he had drawn. It 
appears that the amount of Bs. 81,000 consisted 
of three notes to the value of Ba. 10,000 each & 
the rest of rs. 1,000 each. The Income tax Offi. 
oer had asbed the Baja to show any lump sum 
payment of above Rs. 10,000, The Raja actually 
showed three such receipts, the first dated i6-3. 
W45 for RB 25,565, the second dated iO-Q-1946 for 
Rs. 45,000 & the third dated 24-9-1946 for Bs. 29,534. 
The Tribunal remarked that there was no evi- 
dence that there was a BS. 10,000 note in any of 
these receipts & that the Baja & his employees 
had not disclosed from whom the notes of the 
value of Bfl- 10,000 each were obtained. In my 
opiniozii there is no onus thrown upon the Baja 

indioate from whom each note to the value of 
^9* 10,000 was reoeivedi db no adverse inference 
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ought to have been drawn by the Tribunal against 
the assessee. 

[ 2 ,}) In this context reference should bo made 
to Incoiyi^-tdx Go7ii'nii$sionGv^ Bovihciy Presto 
dency Adiu v. Bombay Trust Corporation 
L/td., 63 I. A 409 in*which B, a company regis- 
tered earring cn business in British India, was 
assessed to income-tax in respect of the yoir of 
assessment 1928-29 as agent of H, a company 
registered & carrying on busiaess outside India. 
On a reference to the High Court it was held 
that there was no evidence that in 1927 H re- 
ceived from B, any sums as interest on money 
lent, and that H, was not therefore in receipt of 
the profits or gains taxable under S, 42, sub s. 1, 

& S. 43, Income-tax Act. At p. 418 the report 
states : 

“In their Lordshipg* opinion the High Court at Bom- 
bay have rightly answered in the negative the question 
referred to them. However sceptioal the attitude whioh 
the income-tax authorities may think fit to adopt to- 
wards the deoiarations offered & the entries made in the 
Bombay company’s books, it is necessary, if the assess- 
ment made ia to be supported, that there shall be soma 
evidence to show that in 1927 the loan from the Hong 
Kong^ jompany continued, & that interest “acc’ued or 
arose ’ to that company thereon. If the entrifs in tha 
boobs show no payment to the Hong Kong company and 
nothing due to the Hong Kong company, the income-tax 
authorities cannot, without evidence, insist upon a right 
to treat entries showing a tael loan of six & a half-crores 
made by a Shanghai company & interest calculated in 
taels paid thereon, as evidence that a somewhat similar 
amount was due from & was being paid by the Bombay 
company to the Hong Kong company,” 

[ 24 ] In the result I hold that there is no mate- 
rial ^ to justify the assessment of rs. 84,000 repre- 
senting the value of high denomination notes 
which the assessee encashed on 24-1-1946. This 
question must accordingly be answered in favour 
of the assessee. 

f25l As the assessee has succeeded in part I do 
not propose to make any order as to costs of the 
hearing. 

[ 25 ] Sarjoo PrAs&d J. — I agree with my 
learned brother in the answer proposed by him to 
the second question under reference, namely, that 
there was no material to justify the assessment of 
BS. 84,000 representing the value of high denomi- 
nation notes which were encashed on 21-1-1946. 
But as I am going to indicate, I have felt consi- 
derable dijQBculty & hesitation in according my 
assent to the answer given by him to the first 
question under reference, namely, whether on the 
facts & in the circumstances of the case the 
Tribunal was right in holding that the sum of 
Rupees two lakhs received from Bengal Discount 
Company Limited was a taxable income. 

[ 27 ] The sum of Bs, 84,000 had been assessed by 
the Revenue Officer as the assessee 's income from 
undisclosed sources. The findings of the Tribunal 
on that point are not adequate to lead to an 
inference that the said sum represented some 
secret profits of the assessee & was, thereforo, 
taxable as income from undisclosed source. Xjiifl 
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assessee had aubmitted his accounts from which 
it appeared that the assessee bad, during the last 
seven years from 1346 to 1352 B. S , drawn from 
his serishia various sums of money representing 
the income from his estate & had from time to 
time given back to the senshta according to his 
requirement certain sums of money, & the diffe- 
rence between the two sums represented a balance 
of Es. 1,82,000 & odd which amount would be more 
than sufficient to cover & explain the sum of 
Rfl. 84,000 representing the value of the high 
denomination notes. These figures have not been 
contested by the Department, and in fact they 
have been accepted by the Revenue, authorities. 
The case of the Department, however, is that 
this amount must have been spent by the assessee 
in view of the fact that he entered into the 
transactions with Bengal Discount Company for 
the purpose of raising money to satisfy his needs. 
If the view of the Department is correct, then 
the money must have been spent before 31.4.1945, 
when the assessee first entered into transaction 
with the aforesaid Company & the income afore- 
said must have been received by the assessee be- 
tween this 21-4-1945 & 21-1-1946, when the high 
denomination notes appear to have been cashed. 
Now the various sources of the assessee’ s income 
are all stated in the accounts, & if the accounts are 
held to be genuine, as they have been held to be 
genuine, I do not see how it oan be inferred that this 
money came from any different source during the 
period in question. The Revenue, authorities appear 
to have presumed that there was some homechest 
account kept by the assessee which the latter has 
failed to produce, & therefore, the presumption 
must be raised against him. In my opinion, there 
is no legal foundation for such a 'presumption as 
there is no basis for assuming that there was a 
homechest account maintained by the assessee. My 
learned brother has elaborately gone into this 
question, & it would not serve any useful purpose 
for me to repeat the reasons given by him for 
coming to the conclusion that there was no justi- 
fication for the assessment of the said Bs. 84,000. 

[28] The difficulty, however, arises when dealing 
with the first question whether the Revenue 
authorities were justified in assessing the sum of 
rupees two lakhs received by the assessee from 
the Bengal Discount Company. This amount re- 
presented the salamis received by the assessee on 
account of three different leases executed by the 
former in favour of the said Company. The docu- 
ments are described as indentures of leases & the 
lamp sum payment of rupees two lakhs has been 
specifically mentioned as salami f while there are 
email annual payments of Bs lo or Bs. 16 men- 
tioned in the documents by way of rent. The 
documents also indicate that they are to operate 
for the periods of ii, lO & 16 years respectively. 
The subject-matter of the lease as mentioned in 
the documents is a certain area of land being 
%boat 833 aorea or 644 bighas, The documents 


proceed to recite that by virtue of the lease in 
question the lessee will be entitled to realise 
all the royalties & commissions payable to the 
lessor by one Rai Sahib Chandanmal Indrakumar 
who had already taken settlement of the mining 
rights in the lands from the lessor. The lessee 
was also given the right to realise rent on account 
of certain surface rights from the said Bai Sahib, 
but he had no right whatsoever to the remaining 
surface lands. The lessee was further placed in 
the same position as the lessor in regard to the 
right to realise rents, royalties A commissiona 
from Rai Sahib Chandanmal during the operation 
of the lease. The document further provided that 
if during the said period the lessee auction-pui- 
ohased for arrears of royalties & commissions the 
interest of Bai Sahib Chandanmal Indrakumar in 
the lands, then after the expiry of the lease the 
purchaser lessee would have to pay the rents & 
royalties as payable by Rai Sahib Chandanmal 
himself to the lessor. These, in short, are the 
material terms of the document. It would prima 
facie appear on the face of the recitals that this 
lump sum payable under the various leases wtf 
payable as salami k was sought to be a distinct 
payment from the annual payments mentioned 
therein. There was thus a fundamental difference 
in the nature of the two classes of sums payable 
under the leases in question. The former starts 
off with a lump sum payment, definite & fixed ; 
the other class is not of that description. The 
latter class is indisputably nothing but an under- 
taking to pay yearly sums as royalty. The parties 
were thus creating an obligation as between them- 
selves which they chose to describe as rent pay- ! 
able each year in respect of the fixed rate but as 
salami in regard to the lump sum payment. : 

[29] It has been held in various cases of this J 
Court that salami is really in the nature of a j 
premium paid for granting a lease; in other words, 
it was the purchase price of a lease-hold interest; 
but so far as annual rent or royalty is concerned, 
it being an annual increment to the iDOome. 
was taxable as such. Normally, therefore, salmn* 
would be regarded as a capital receipt unless the 
Bevenue-anthorities showed that there was some* 
thing in the circumstances of the case to indicate 
that it was not a capital receipt but a payment 
made in lieu of the periodical income or a pay* 
ment in advance of rent or royalty; see, for 
instance, Shiva Prasad v. JSmperor^ 4 Pat. 78 and 
Commissioner of Income4ax v. Visheshwaf 
Singh 1 18 Pat. 806. There is thus a vital differenee 
between a single payment made at the time of 
the settlement and recurring payments made 
during the period of the enjoyment of the pro- 
perty. The parties have themselves ohosen ^ to 
clothe the transaction in that form & the questios 
is whether the presence of tertius gudens in the 
shape of the Bevenne, on the scene would make 
any material difference to the real nature of the 
tranEaotion. 
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[803 It has been urged on behalf of the Deparfc- 
luent that the Oourb in construing a document 
ocusb look to the substance of the transaction; in 
other^ words, the Court must tear off the veil dSt 
look in the face of the transaction itself. It is 
pointed out that the substance of the transaction 
in the present case is more or less this: that a 
lump sum of royalty is being paid in advance to 
the assessee for the period of the lease, St the 
document does not really transfer any right in 
the corpus of the property itself but merely a 
right to realise royalty. Speaking for myself, I do 
not see why the document cannot be regarded as 
a transfer of interest in immoveable property 
itself, It is true that the lessor had at the time 
only the right to receive the royalty from Rai 
Sahib Chandanmal but at the same time continu- 
ed to be the owner of the lands in question, and 
he purported to transfer a parcel of this right as 
ower in favour of the lessee which for the time 
being was demonstrated by his right to realise 
rents & royalties. Then again the premium or 
salavii paid cannot be assumed ntcessarily to be 
a lump sum payment of the royalty in advance. 
In that case every premium can be treated as a 
consolidated amount of the rental paid in advance. 
It goes without saying that premium or price is 
always fixed after taking into consideration the 
amount of annual rent which the lessee is to pay 
to the lessor, & this ratio of the premium to the 
annual rent varies almost in each case in the 
inverse proportion. It is true that the lessee here 
gets the right to collect the royalty during this 
period, but then the position is that for the period 
of the lease the lessor cannot enforce this right as 
against Bai Sahib Chandanmal, & it is on account 
of parting with this right that the lessor-assessee 
has received the consideration of the premium in 
question. Besides, the royalty actually realisable 
by the lessee from Eai Sahib Chandanmal from 
year to year is a variable & an unknown quantity 
(though, of course, the minimum royalty may be 
indicated). Therefore, there is nothing to connect 
the premium paid with the proportion of the 
royalty realisable by the lessee himself after the 
leases began to operate. For all these reasons I 
was inclined to think that this salami was not 
an advance payment of the annual rent or royalty 
for the period of the lease; although it must be 
conceded that the period during which the lease 
is to be operative varies from 10 to 15 years only, 

& the annual rental payable is a very small 
amount. 

[81] 1 do not find it easy to distinguish the 
present ojse from the ratio decidendi in Com- 
missioners of. Inland Revenue v. British Salmson 
Aero Engines Ltd,^ (1938) 22 Tax. cas. 29. In that 
case the assessee by a certain agreement granted 
to the licensees an exclusive right for a period of 
ten years to construct, use & sell in a certain 
territory Salmson Aero Engines. The considera- 
tion for the lioenee was that the licensees were to 
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pay a fixed sum of Rg. £25i000 payable in three 
inatalmonts A, in addition to these payments, A 
as royalty, a sum of £-2,500 & a like sum each twelve 
months during the following nine years. The 
Crown contended that all these payments were 
income & the assefsee insisted, on the contrary, 
that all these payments were in the nature of 
capital receipts. The Master of the Bolls in coming 

to his decision referred to two important cirenms- 
tances; 

"The first tbiug to notice about it is that it ie not 
merely an agreement under which the English Company 
receives the right to use a patent: Under this agreement 
the Enplish Company is entitled to restrain the patentees 
toGiDBGlv^s (roDi GXGroisiog the patent in the territory^ & 
it is entitled to call upon the patenteee to take steps to 
prevent others exercising the invention within the terri- 
tory. Now these rights are to my mind diSerent from the 
mere right of user.’’ 

In the present case even if we regard the leases 
not as constituting any transfer of interest in 
immoveable property but as mere license for a 
certain number of years to collect the rent tfe 
royalty, the asseggee has certainly parted with his 
right to make such collection during the period in 
favour of the licensee who alone could sue for the 
rent & royalties in qucEtion. The other circums- 
tance to which the Master of the Bolls refers is 
that in the agreement there was a 

“funds. uiGntal difference in the nature of the two clasBes 
of sums, in this sense, that the former class starts off by 
being a lump sum payment, definite & fixed, which is 
then payable by instalments. The other class if not of 
that description, no lunop sum payment is referred to; it 
is, on the face of it, nothing but an undertaking to pay 
yearly sums as royalty." 

It was accordingly held in the case that: the lump 
Bum payment of £25,000 was as capital receipt 
not liable to assessment but that the further pay- 
ments of £2,500 were royalties & taxable as 
income of the assessee. It is true that the cose 
was a deoision on its own facts hut the facts are 
very significant. The contract was not a lease 
but a mere license & the period for which it was 
to operate was only a period of ten years, yet the 
decision about the lump sum payment was to 
treat it as a capital payment & not income. This 
decision has been very strongly relied upon by 
Manohar Lall J. in 18 pat. 805, referred to above. 

[32] The term ‘income has nowhere been 
defined in the Income-tax Act any more than the 
case of Shato Wallace dt Co. 59 I, A. 506 : 69 Cal. 
1843 the Judicial Committee attempted to describe 

the term 'income' in the following manner : 

"The object of the Indian Act is to tax ‘inaome* a 
term which it does not define. It la expanded, no doubt, 
into 'income, profits & gains’ but the expansion is more 
a matter of words than of substance. 'Income’, their 
Lordships think, in this Act connotes a periodical 
monetary return 'coming in’ with some sort of regularity, 
or expected regularity, from definite sources. The source 
is not neceasarily one which is expected to be cODtinonsly 
prodnotive but it must be one whose object is the produc- 
tion of & definite return, excluding anything in the 
nature of a mere windfall. Thus, income has been, 
likened pictorially to the fruit of a tree or the crop of a. 
field. It is essentially the produoe of something which ibj 
often loosely spoken of as “capital." But eapital, thonghi 
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possibly the source ia the csise of income from securities, 
is in nio t cases hardly more than aa element in the 
process of production." 

[ 33 ] This clefinition or description of income 
appears to have been substantially adopted by 
Lord Rtisseli who further amplified it in the case 
of GopaJ Satan No,^ain Singh v. Commisstoner 
of Income-tax, B. d 0. 62 i, A. 207. Again in 
Kamakshya Harain Singh's case, 22 Pat. 713 
Lord Wright in adverting to the earlier judg- 
ments observed : 

"It is not in their Lordships* opinion correct to regard 
as an essential element in any of these or like defini- 
tions a reference to the analogy to the fruit, or increase, 
or sowing or reaping or periocical harvests . . . , Sir George 
Lowndes speaks of income being likened pictorially to 
the fruit of a tree or the crop of a Seld. But it is clear 
that such picturesque similies cannot be used to limit the 
true character or income in general ..... Income is not 
necessarily the recurrent return ‘from a definite source, 
though it is generally of that character. Income again 
naay consist of a series of separate receipts as it generally 
■does in the case of professional earnings. The multi- 
plicity of forms which income may assume ia beyond 
enumeration.” 

This broader connotation cf the word 'income’ 
makes it all the more difficult and elusive and it 
is not easy to specify and define its various 
characteristics. 

[ 34 ] There has, therefore, often been oonaider- 
able embarrassment in drawing a line between 
what is capital receipt and what is revenue receipt 
or ‘Income.' It was this embarrassment which 
tempted an eminent Judge to observe that in 
some eases the matter is so dangerously close to 
the border- line that it has to 'be decided, as it 
were, by the spin of the coin. The oases relied 
upon on behalf of the Taxing Department are all 
cases where the lump sum payment specifically 
carried the attribute of the periodical payment as 
income & was defini'rely identifiable as such. It is 
true that the Income-tax Act is not cast on 
logical lines and in some oases the line has to 
be drawn with an arbitrary firmness. This case 
appears to me to be very much on the border- 
line, if not, as I tried to show, on the right side 
of it. My learned brother is very definitely of the 
opinion that 

"the amount of Rupees Two lakhs which was paid by the 
Bengal Digoount Company to the assessee in oonsidera- 
tion ol the so called indentures of lease was a taxable 
income." 

Hia decision is in conformity with the decision of 
the revenue authorities & I do not propose to 
disturb the status quo unless the circumstances 
of the case were absolutely compelling & pointed 
definitely in a contrary direction. I have, there- 
fore, persuaded myself eventually to adopt the 
.answer proposed by my learned brother to the 
first question as well. The question whether a 
certain amount is capital receipt or income has 
always to be decided on the facts & circumstances 
of each case, & no hard & fast rule can be laid 
'down for the purpose. 

Reference 
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In the matter of M/s. Chhaturam Horilram 
Ltd. 

Misc. Judicial Case No. 230 of 1949, D/- 
14-3-1951. 

(a) Jneome-Taa: Act (1922), S. 3i — *DefU 
nite information’ and ‘discovery* meanings of. 

No universal meaning can he given to the 
meaning of the phrase “definite information*’ 
inasmuch as the application of S. 34 must 
depend upon the particular circumstances of 
each case. It is not, however, necessary that 
the “definite information should relate to a pure 
question of fact. Even definite information 
with respect to the state of the law toill bring 
the section into operation. The section cannot 
be invoked merely because the income-tax 
0//icer changed his mind about the interpreta- 
tion of the law but the section will doubtless 
operate if the Income Tax Ofyicer is informed 
that a case has been overruled or that a sta- 
tute or a regulation had been passed which 
has not been brought to his attention before. 
The word “discovery” whicfT occurs in S. 34 
must be construed to mean no more than 
out" or "hos reason to believe” or “satisfies 
himself’. (1934) I KB 524; (1938) 2 KB 220; 
(1938) 22 Tax Cas 305, Rcl. on. AIR (21) 
1934 PC 30, dist. (Para 6) 

The assessee a limited company carrying on 
business in Chotanagpur, a partially excluded 
area, was assessed to income-tax for the year 
1939-40 under the Indian Finance Act 1939 
though it was not in force in that area. The 
assessment was set aside by the Appellate Tri- 
bunal and also by the High Court upon a refer- 
ence to it. In the meanwhile Bihar Regulatwn 
4 of 1942 had come into force on 7-7-1942 with j 
retrospective effect from 30-3-1939 as a 
of which the Finance Act 1939 was brought ^ 
into force in Chotanagpur. The Income-wX 
officer then cancelled the previous 'howe un^ 

S. 34 and issued a fresh notice under S. 
read with S. 34 on 12-2-1944 on the strength oj 
Reg. 4 of 1942. 

‘Held’ that the circumstance that the 
tax Officer came to know that Regulation ^ Oj 
1942 had been promulgated constituted 
nite information”, in consequence of which the 
income-tax officer discovered that the ircofltw 
which was chargeable in 1939-40 had escaped , 
assessment. The preuioue proceedings jor 
sessmcTit were invalid and non-existent j 

therefore the second notice under S. 34 mswd 
on 12-2-1944 was valid. AIR (29) 1942 All 295, 
Rel. on. AIR (25) 1938 PC 175, dist. . 

(Paros 9, 8) , 

Anno: I. T. Act, S. 34, N. 2, 5. : 

(b) Income-tax Act (1922), S. 66 — Nature 1 

of jurisdiction of High Court. i 

The jurisdiction with which the High CouW | 
is invested under S. 66, Income-tax Act is of j 
exceptional noture and in hearing the reference 1 
the High Court has seisin only of such question | 
of law as has been duly raised before the a 
Appellate Tribunal and upon which there ** ® a 
statement of the case. It cannot entertain ® M 
new question. A I R (37) 1950 Mad 652; AIR 9 
(20) 1933 PC 108; AIR (17) 1930 PC 151. JB 
Rel. on. (Para 9} ^ 

Anno : I. T. Act, S. 66 N. 20, 21. 

Baldeo Sahay and R. J. Bahadur, fbr Pet}-* 
tioner — S. N. Dutta, for Opposite PUrttf.^ ' * « 
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Cases referred to : 
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(’33) 60.1 A 146 
(’34) 2 ITR 71 


(AIR (17) 1930 PC 151) 

fPr 9V 

(AIR (20) 1933 PC 108) 

(Pr 9) 

(AIR (21) 1934 PC 30) 
(’38) 6 ITR 414: (AIR (25) 1938 PC 175)^^ 

(’42) 10 ITR 322: (AIR (29) 1942 All 295)^^ 

(Pp 8) 

(31) Lachhiram v, Comms. of Income-Tax 
„ (AIR (18) 1931 Cal 545 SB) (P^ 6) 

(50) 18 ITR 234: (AIR (37) 1950 Mad 652) 

(1934) 1 KB 524: (103 LJKB 204) (Pr 6) 

(1938) 2 KB 220: (107 LJKB 472) (Pr 6) 
(1938) 22 Tax Cas 305: (1938 SC 765) (Pr 6) 

RAMASWAMI, j . : This reference is made 
by the Income-tax Appellate Tribunal under 
S. 66 (1), Income-tax Act. 

(2) The assessee Chaturam Horilram Limited 
pi Ro^srma is a private limited company which 
IS composed of two Hindu undivided families 
of which Chaturam & Darshanram are the 
kart as. The assessee carried on the business 
of exporting mica for sale to foreign countries. 
On 22-12-1939 the Income-tax officer made 
assessment for the year 1939-40 & determined 
the total income to be Rs. 1,09,200. In appeal 
the Appellate Tribunal set aside the assess- 
ment on the ground that the Indian Finance 
Act of 1939 was not in force in Chotanagpur 
which was a partially excluded area. At the 
instance of the Commissioner of the Income- 
Tax reference was made to the High Court on 
the following question: 

“whether levy of income-tax should be made 
on the assessee for the year 1939-40 in the 
absence of a notification under S. 92 (1), Govt, 
of India Act, by the Governor extending the 
Finance Act of 1939 to the excluded area?” 

On 30-9-1943, the High Court answered the ques- 
tion in the negative. 

(3) After the decision of the Appellate Tri- 
bunal but before the date of the judgment of 
the High Court the Governor of Bihar enacted 
Bihar Regulation IV of 1942 to which the 
Governor-General gave assent on 30-6-1942. 
The notification was published in the Bihar 
Gazette on 7-7-1942, As a result, the Indian 
Finance Act of 1939 was brought into force in 
Chotanagpur Division & the Santal Parganas 
District with retrospective effect from 30-3-1939. 

(4) On 8-7-1941 the Income-tax Officer had 
issued notice to the assessee under S .34, In- 
come Tax Act. At the instance of the assessee 
the proceedings were stayed for some time but 
on 8-2-1944 the Income-tax officer made the 
following order: 

“Due to recent judgment of the High Court 
the assessment under S. 23 (3) stands cancelled 
& with it the notice under, S. 34 issued in this 
case becomes ineffective & is withdrawn, As- 
sessee derives income Trom mica mining & 
deaUng, money-lending, mining rents & non- 
agricultural sources of zamindary, & this has 
escaped assessment in its entirety. Issue notice 
under S. 22 (2) read with S. 34 again to file 
a return of Income in the prescribed form & 
within the prescribed time, & inform the as- 
sessee that the original notice under S. 34 has 
been cancelled.’* 

A fresh notice under S, 34 was issued on 
,42-2-1944 after which the income of the assessee 
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Jhf J’® 4.86,351. On appeal 

bv reduced the amount 

by Rs. 11,187, The assessee preferred an 

Income-tax Appellate Tribunal 
who held that the notice under S. 34 was vSid- 

before the Tribunal 
credits amounting to Rs. 4,04,618 

rliw satisfactory explained. The 

Tribunal held that the assessee had failed to 
discharge the onus which lay upon him to ex- 

nm ^ u® credits & that the Income-tax 
Officer had rightly held that the cash credits 
were secret profits of the assessee. 

cf the assessee the 
Appellate Tribunal has propounded the foUow- 

being determined by 

the High Court: 

“Whether in the circumstances of the case 
the notice issued on 12-2-1944 under S. 34 In- 
come-tax Act, was validly issued for the as- 
sessment of the year 1939-40?” 

(6) On behalf of the assessee Mr. Baldeva 
Sahay stressed the argument that the notice 
issued under S, 34 was illegal since the Income 
tax officer had no “definite information”, and 
since there was no “discovery” that income 
chargeable to income-tax had escaped assess- 
ment. Learned Counsel, therefore, maintained 
that the conditions precedent for the issue of 
the notice were not existent & the assessment 
made under S, 34 was illegal. In my opinion 
this argument is wholly untenable. From the 
statement of the case it is plain that on 8-2-1944 
the Income-tax Officer cancelled the original 
notice which had been issued under S. 34 on 
8-7-1941. Instead the Income-tax Officer issued 
a fresh notice under S. 22 (2) read with S 34 
requiring the assessee to file return of Income. 

It is true that in the order dated 8-2-1944 the 
Income-tax officer did not mention in so many 
words that Regulation IV had not been pro- 
mulgated. But as observed in the judgment of 
the Appellate Tribunal there can hardly be any 
doubt that the fresh notice dated 12-2-1944 
was issued on the strength of Regulation IV o) 
1942. The circumstances that the Income-tax 
Officer came to know that Regulation IV of 
1942 had been promulgated constitutes in my 
opinion “definite information”, in consequence 
of which the Income-tax officer discovered that 
the income which was chargeable in 1939-40 
had escaped assessment. No universal mean- 
ing can be given to the meaning of the phrase 
“definite information” for it is obvious that the 
application of S. 34 must depend upon the par- 
ticular circumstances of each case. It is not 
however, necessary that the “definite informa- 
tion” should relate to a pure question of fact. 
Even definite information with respect to the 
state of the law will bring the section into 
operation. The section cannot be invoked 
merely because the Income-tax Officer changed 
his mind about the interpretation of the law 
but the section will doubtless operate if the 
Income-tax Officer is informed that a case has 
been overruled or that a statute or a regula- 
tion had been passed which has not been 
brought to his attention before. Upon the ad- 
mitted facts of the present case it is manifest 
that the Income-tax officer had definite informa - 1 
tion with respect to the promulgation of Bihar 
Regulation IV of 1942 & as a result of this 
denfiite information the Income-tax officer made 
discovery that income had escaped assessment. 

The word “discovery’* which occurs in S. 34 
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must in my opinion be construed to mean no 
more th an “finds out” or “has reason to believe” 
or “satisfies himself”. This view is supported 
by ‘Williams v. Trustees of W. W. Grundu’, 
(1934) 1 KB 524, in which case the discovery 
was that an interest supposed to be vested was 
in fact contingent, that is to say, it was as to 
a pure point of law. Finlay J. held “discovers” 
means only “has reason to believe” or “ finds 
out” & he followed the same view in a later 
case ‘British Sugar Manufacturer Ltd. v. 
Harris’, (1938) 2 KB 220. In a Scotch case, 
‘Commissioners of Inland Revenue v. Mackin- 
lay Trustees’, (1938) 22 Tax Cas 305, the Judges 
adopted the same view as that taken by Fin- 
lay J. holding that “discovery” might include 
a mere discovery of the state of law, & that it 
was not necessary that any new fact should be 
discovered. On behalf of the assessee Sahay 
J. contended that the assessee had made a due 
return of his income in 1939-40 & such income 
cannot be said to have escaped assessment with- 
in the meaning of S. 34 of the Act. Learned 
Counsel referred to ‘Rajendranath Mukherjee 
V. Commissioner of Income-tax, Bengal*, (1934) 
2 I T R 71 (P C), in which the question was 
whether the Income-tax Officer could proceed 
under S. 23 (1) or that he should have pro- 
ceeded under S. 34, Income-tax Act. It appears 
that in April 1927, notice was issued to Bum 
& Co. calling for a return of their income for 
the year 1926-27 & a return was duly made in 
1928. Meanwhile the income-tax authorities 
thought that Martin & Co. had purchased 
Burn & Co. & made an assessment on Martin 
& Co. in respect of the joint income to Burn & 
Co. & Martin & Co. Martin & Co. appealed 
& the High Court ultimately held on 16-5-1930, 
that the two companies should have been 
separately assessed. The assessment of Martin 
& Co. was accordingly amended by eliminating 
the income of Burn & Co. & the Income-tax 
officer assessed Burn & Co. on 8-11-1930 on 
their income as returned in 1928, It was held 
by the Judicial Committee that the assessment 
made under S. 23 (1) on Burn & Co. on 
8-11-1930 was a legal assessment. Lord Mac- 
millan who pronounced the opinion of the 
Judicial Committee observed that the income of 
Burn & Co. did not “escape assessment” within 
the meaning of S. 34, Income-tax Act, that 
income which has been duly returned for as- 
sessment cannot be said to have escaped assess- 
ment within S. 34 though it has not been taxed 
within the assessment year. At p. 77 he ob- 
served : 

“The fact that S. 34 requires a notice to be 
served calling for a return of income which 
has escaped assessment strongly suggests that 
income which has already been duly returned 
for assessment cannot be said to have ‘escaped’ 
assessment within the statutory meaning. Their 
Lordships find themselves in agreement with 
the view * expressed in ^Lachhiram Basantlal v. 
Commissioner of Income-tax, Bengal’, by the 
learned Chief Justice (Bankin) at p. 118 : 
fincome has not escaped assessment if there 
are pending at the time proceedings for the 
assessment of the assessees’ income which have 
not yet terminated in a final assessment thereof’. 
It may be that if no notice calling for a return 
under S. 22 is issued within the tax year then 
section 34 provides the only means available 
to the Crown of remedying the omission, but 
that is a different matter.” 


(7) It is patent that the Judicial Committee 
proceeded on the assumption that the assess- 
ment of Burn & Co. was pending aU along & 
there was no necessity to issue notice under 
S. 34. The facts of the present case are widely 
different. There was no valid notice served 
under S. 23 (2) & there was no valid proceed- 
ing uffder S. 34 before the Bihar. RegulaHon 
IV of 1942 was enacted. As the Indian Finance 
Act of 1939 had not been extended to Chota- 
nagpore, all proceedings initiated by the Income- 
tax officer before 30-6-1942 were illegal & the 
ratio of the Privy Council case will not there- 
fore be applicable. 

(8) Mr. Baldcva Sahay learned counsel for 
the assessee further pointed out that on 
22-12-1939 the Income-tax officer assessed total 
income to be Rs, 1,09,200 but on 29-3-1944 
after the notice under S. 34 was served thd 
Income-tax Officer determined the total income 
of the assessee to be Rs. 4,86,351. The conten- 
tion was raised on behalf of the assessee that 
it was not open to the Income-tax officer to go 
on making fresh computation & issuing fresh 
notice of demand. In support of his argument 
reference was made to ‘Commissioner of 
Income-tax, Bombay Presidency and Aden v. 
Khemchand Ramdas’, (1938) 6 1 T R 414 (PC), in 
which on 17-1-1927, the assessees who were re- 
gistered as a firm were assessed imder S. 23 (4) 
of an income of Rs. 1,25,000 at the maximum 
rate. Being a registered firm no super tax was 
levied. A notice of demand was also made 
before March 1927. On 13-2-1928, the Com- 
missioner, in exercise of his power under S. 33, 
cancelled the order registering the assessees 
as a firm & directed the Income-tax officer to 
take necessary action. On 4-5-1929, the Income 
tax officer assessed the firm to super tax. Upon 
these facts it was held by the Judicial Com- 
mittee that the assessment made on 17-1-1927, 
was final and conclusive, that fresh action 
taken by the Income-tax Officer on 4-5-1929, was 
hopelessly out of time; that the order oi 
4-5-1929, was therefore one which the Ineom*^ 
tax Officer had no power to make. The Jum- 
cial Committee held that it was a debatable 
question whether the circumstances in the case 
were such as to bring it within the 

of S. 34; but the case clearly would have laii^ 
within the provisions of S. 35 had the 
tax officer exercised his power imder sectton 
within one year from the date on which earu® 
demand was served upon the ^respondents, in 
facts of the present case are manifestly difl^ 
ent for the assessment made by the tocmw 
tax officer was illegal since the liidian Fin^_ 
Act of 1939 was not in force in ChotanagpoJ® 
on the material date & the pnnaple of we 
Privy Council case cannot therefore be sP^ 
On behalf of the Commissioner of the mw 
Tax Mr. Dutta relied upon ‘Bishwanath Smsn ■ 
Commissioner of Income-tax’, (1942) 10 1 1 
322 (AU), in which 'the facts are ^ost 
to those of the present case. The asseMw 
the late Maharaja of Benares, was a naa-rgg 
dent & he was assessed to income-tax gjr _ 
assessment year 193^37 without appmntiW , 
agent under S. 43 of the Act. 


Court, therefore, set aside the 

14-2-1938. Nine days later the 

officer made an order nPPO^tffig 

the Maharaja & notice under S. 34 mad 

S. 22 was served upon the agent. Betum w 

subsequently filed by the agent & he w_ 


Wl 


tooome-tax. The assessee contended 
**y. , hud not escaped assess- 

meaning of S. 34 of the Act 
notice issued on the agent on 
«-»-W38 was not valid. Upon these facts it 
held that the former notice issued to the 
uaha^a was not a notice within the meaning 
ox & 22 1(2) & the assessment proceedings were 
uleea] & were void from start to finish. Con- 
sequ^Uy the income had escaped assessment 
within the meaning of S. 34 of the Act & the 
notice dated 23-2-1938 issued on the agent was 
legally valid. In the present case too the as- 
sessment made by the Income-tax Officer on 
22-12-1939 was illegal & void since the Indian 
Finance Act 1939 was not operative in Chota- 
nagpore on that date. The proceedings under 
S. 34 initiated by the Income-tax Officer an 
8-7-1941 were wholly without jurisdiction for 
the same reason. In the eye of law the assess- 
ment proceedings (previous to 7-7-1942) were 
ncm-existent. In my opinion, the second notice 
under S. 34 of the Act dated 8-2-1944 was 
therefore validly issued for assessment of the 
{year 1939-40. 

(9) On behalf of the assessee Mr. Baldeva 
Sahay contended that there was no evidence on 
which the Tribunal could have held that the 
cash credits were secret profits of the assessee. 
But this question has not been formulated by 
the Appellate Tribunal; no statement of the 
case has been made thereon. It is therefore 
not open for the High Court to examine this 
question in this case. It is of importance to 
^ate that the jurisdiction with which the High 
Gourt is invested under the Income-tax Act is 
of an exceptional nature and in hearing the 
reC^ence the High Court has seisin only of such 
question of law as has been duly raised before 
the Apfpellate tribunal & upon which there is 
statement of the case. The view that I have 
expiesyed of S. 66 finds support from ‘Anglo 
Textile Co., Ltd, v. Income Tax Appel- 
late Tribunar, (1950) 18 ITR 234 (Mad), in 
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ings, but in the circumstances have not thninrhf 
It proper to decline to express their view on 
e question thus informally presented.” 
Reference should also be made to ‘Trustees 
Coiporation (India) Ltd. v. Commissioned nf 

bISIS I» wW.' lord 

strained to diiect that these further questions 
should be inferred to it for consideration & the 
lesult in the present case of the order then 
inade ^^erely serves to confirm the view of 

T will, in future 

seek ’ In'" T \ ^0 ^'equire before they 

seek to entertain any question under S. 66 

Income-tax Act, that the preliminary requir«>^ 
ments of the section are strictly complied with. 
The stiingency of these requirements is clearly 
deliberate. It is the intention of the enact- 
men^t that the High Court is not to be flooded 
with such applications. The object is salutary 
& m their Lordships’ judgment the High Court 
will be well advised, before they entertain 
3ny qu 0 stion und 0 r the section, always to see 
that the preliminary statutory conditiLs have 
been fully observed.” 

_ (10) It is necessary to state that the provi- 
sions of the corresponding section of the Eng- 
lish Income-tax Act (8 & 5 Geo, V Ch 40 S 149^ 
are^ different from those contained in' S. 66 
^dian Income*tax Act &: the interpretation of 
S, 66 must depend upon a consideration of the 
language in which that section is couched &: a 
reference to English practice is not apposite, 

(11) In the result I hold that the question 
lefeired to the High Court should be answered 
in the affirmative. The assesee must pay the 
cost of this reference. Hearing fee Rs. 250. 

(12) SARJOO PROSAD, J. r I entirely agree 
and have nothing to add. 

^•S. Ansicer in the ceffirmative. 



whitA an assessee applied to the Income-tax 
Appdlnte Tribunal under S. 66 (1), Indian 
Tncome-tax Act, to refer certain questions to 
the High Court. The Tribunal referred only 
some of them & refused to refer the others on 
the ground that they did not arise. The assessee 
thereupon filed an application in the Original 
Side of the High Court under S. 45, Specific 
Relief Act, for a writ of mandamus requiring 
“the Tiibimal to refer the other questions. The 
Application was rejected by the High Court 8: it 
was held that no mandamus could be issued 
for the reasons that S. 66 was self-contained & 
did i^novide for the contingency when the state- 
moit of the case was incomplete as well as 
wliwi no reference had been made at all. The 
principle finds support in the following ob- 
a etVA li on of Lord Macmillan when delivering 
Judgment of the Board in ‘Commissioner of 
Income Bihar & Orissa v. Maharajadhi- 
nda of l>8rbhanga^ €0 I A 146 at p. 160; 

*"Ilie Commissioner unfortunately omitted to 
VoRnnlafe any question of law arising out of 
Ifafo transaction. The duty of the High Court 
jttider S. 66, Sub-s, 5 is to decide the question 
oTb# iiaijSed by the case referred to them by 
«i|| C2iiiindAs!oner & it is for the Commissioner 
Ip. gbib formally the questions which arise. 

High Court itself formulated the 
^ ^ decided. Their Lordships de- 
this departure from regular proceed- 

& 24 
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CHATTERJI J. 

Champamani Bibi and another. Appellants v. 
Mohammad Yunus and others, Respondents. 

Supreme Court Appeal No. 69 of 1948 D/- 
19-3-1951. 

(c) Civil P, C, (,1908')^ S. 110 para 2 — Para 
whether independent of para 1 — Value of 
subject-matter in suit less than Rs. 10, 000 — 

Appeal to Supreme Court, whether lies under 
para 2. 

What S. 110, Civil P. C. requires is that the 
subject-matter in the Court of first instance 
must be Rs. 10,000 or upwards, and in addition 
that the amount or value of the subject-matter 
on appeal must be the same or the decree must 
involve, directlp, or indirectly some claim or 
question to or respecting property of like amo- 
unt or value. This latter provision contained in 
para 2 of the section is to be read as an alter- 
native to the second restriction in the earlier 
part of the section. To read it as a provision 
independent of para. 1 of the section would 
render the provision in para 1 as to the value 
of the subject-matter in the Court of 
first instance a dead letter. It is not 
open to the Court so to interpret the section. 
The Court is bound so to interpret it that 
effect may be given to all its provisions if it 
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can reasonably do so. AIR (3) 2916 Mad 986 
and AIR (36) 1949 Pat 448, Relied on. Case 
law discussed. 

Held, that the application lor leave could 
not be allowed as the value of the subject- 
matter in the Court of the first instance was 
less than Rs. 10,000. (Para 18) 

Anno: Civil P, C., S. 110 N. 11. 

(b) Interpretation of Statutes — Statutes 
must he construed as a lohole — Repugnancy to 
be avoided — Civil P. C. (ISOS), S. 110. 

It is a well settled rule of interpretation 
that every clause of a statute should be con- 
strued with reference to the context and the 
other clauses of the Act, and, so far as possible, 
no clause, sentence or tuord should be consi- 
dered superfluous, void or insignificant. A 
grammatical and literal construction is, there- 
fore to he avoided if such co7istruction leads 
to absurdity, repugnancy, or inconsistency with 
the rest of the constructio?i. Thus if paragraph 
2 of section 110 be read independently of para- 
graph 1 by adopting a grammatical rule of 
construction, the provision for the compliance 
of the first requirement of paragraph 1 would 
become nugatory and shall stand repealed by 
the second clause. An interpretation, therefore 
of the second paragraph ought not to depend 
on the spacing or punctuation. (Para 21) 

Anno: Civil P. C., Pre, N. 7, S. 110, N. 11. 

D. N. Verma, for Appellants — I. B. Saran 
and Mohammad Yusuf, for Respondents. 

Cases referred to: 

(’02) 29 I A 40: (24 All 174 PC) (Pr 5) 

(’30) 57 I A 56: (AIR (17) 1930 PC 44) 

(Prs 5, 7, 9, 11) 

(’31) AIR (18) 1931 PC 125: (132 IC 605) 

(Pr 5) 

(’44) 71 I A 142: (AIR (31) 1944 PC 65) 

(Prs 11, 12) 

(’37) ILR (1937) All 405: (AIR (24) 1937 
All 169) • (Pr 9) 

(*46) 50 CWN 255 (Prs 10, 11) 

(’16) 39 Mad 843: (AIR (3) 1916 Mad 985) 

(Prs 7, 8, 9, 11, 13) 
(’19) 4 Pat LJ 415; (AIR (6) 1919 Pat 305) 

(Pr 16) 

(*41) AIR (28) 1941 Pat 288: (194 IC 654) 

(Pr 9) 

(’48) AIR (35) 1948 Pat 372: (26 Pat 371) 

(Pr 9) 

(’49) 27 Pat 237; (AIR (36) 1949 Pat 448) 

(Pr 8) 

(’23) AIR (10) 1923 Rang 71: (68 IC 690) 

(Pr 13) 

(1879) 4 QBD 245 (Pr 21) 

(1898) AC 735: (67 LJPC 126) (Pr 21) 

CHATTERJI, J. ; This is an application by 
the D. Hs. for leave to appeal to the Supreme 
Court from an appellate order dated 5-8-1948, 
of this Court which reversed the decision of 
the trial Court & dismissed the application for 
execution of a mortgage decree as barred by 
time. 

(2) The application for leave to appeal was 
filed on 4-10-3.G48, that is, before the Constitu- 
tion of 1950 came into force & will, therefore, 
be governed by S. 110, Civil P. C. This sec- 
tion provides: 

“In each of the cases mentioned in Cls. (a) & 
(b) of S. 109, the amount or value of the subject 
matter of the suit in the Court of first instance 
J^ust be ten thousand rupees or upwards, & 
*ne amount or value of the subject-matter in 


dispute on appeal EDs^ Mhjesty iif CMmcfti 
must be the same sum or upwards^ 

* 1 • 

or the decree or final, order must; imfvIlTO^ 
directly or indirectly, some claim or QiiKfituik 
to or respecting property of like amotmt or- 
value, 

& where the decree or final order afipedfid: 
from affirms the decision of the (^ourt 
diately below the Court passing, such, decree or 
final order, the appeal must involve some sub- 
stantial question of law.” 

The words “His Majesty in Council^ must nov* 
be read as “The Supreme Court”. 

(3) The order sought to be appealed 
being one of reversal, the only questiffli lor oon- 
sideration is whether the requirements otr 
S, 110 as to value are satisfied. The 
mortgage suit which was instituted as far back 
as in 1916 was valued at Rs. 5, 788/12/$ but - 
the final mortgage decree which was passed kV' 
appeal by this Court on 21-9-1938, was for 9k 
67,247/4/9. The execution of this decree was 
held to be barred by limitation by the oedBT'; 
of this Court now sought to be appealed ftaniL 
The amount or value of the subject matter hr 
dispute on appeal, therefore, is coodldnniUj ' 
over Rs. 10,000/-. 


(4) The provisions of S. 110 as to vahm »»’ 
contained in the the first two paragraphs, 7iw ■ 
two paragraphs are separated by the word . 
& upon a plain grammatical construetiois UikY 
appear, at first sight, to be indep^<^^ (d eaiie 
other; in other words, the second para appeiiES • 
to be an alternative to the whole of the 

But on a closer examination, the true po at i on 
seems to be otherwise, as I will present)^ soov. 

(5) The first para imposes two cfmditkiis 
( 1 ) as to the value of the subject-matter 
the suit & (2) as to v^ilue of the sul^ect-jnirttor* 

. in dispute on appeal. Both these cood itl o nft 
must be fulfilled, as held by > their liordihipt 
of the Privy Council in *Motichand ▼. GangB- 
Prasad Singh', 29 I A 40; ‘Mangamma v. Btaha * 
lakshmamma*, 57 I A 56 & ‘Rajendra Kuaear 
v. Rash Behan’, AIR (18) 1931 PC 125. fa* 
these cases their Lordships pointed .ont thw- 
the word “and” meant "and”* & not y- 

that each of the two conditions had to be sapa 
rately fulfilled. With regard to the last ca^ 
it may be further mentioned that tbou^ 

High Court had granted ' a certificate tha t ty 
requirements of S. 110 were fulfilled, tb® 9a acirk 
on the preliminary objection taken by the ***“ 
pondent, refused to entertain the appeaJ h 
the ground that the value of the subjert m altef 
of the suit, at the date of its institution ^ waa 
below Rs. 10,000/- &, therefore, the leuwia - 
ments of S. 110 were not fulfilled. 



(6) The question then arises whether 
second para, can be read independently of 
first, in other words, whether it is 
native to the whole of the first para 
the second para, the words ‘involve 
are wide enough to cover the acti^ 
matter in dispute. If, therefore, thur 
taken to be independent of the first, the 
will be that an appeal will lie to the ^ 
Court, subject, of course to the^ 
the third para, of the secfi<ai, m 
where the value of the subject-matteTf^ 
pute on appeal is not less than Rs. 
matter what (He value of the stibjc^ 
of the suit was. In that case, not 
first condition in the first para, wowd 
dered wholly nugatory, but this BWK 
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tluity — n i>uyt?i- 

}n V, ScUam- 

mal , 39 Mad 843, leave to appeal was sought 

® case where the value of the subject-matter 
of the suit in the Court of first instance was 
below Rs. 10,000/-, but the value of the appeal 
^ His Majesty in Council exceeded that amount 
by reason of the addition of mesne profits for 
the period from the institution of the suit to 
the date of the petition for leave to appeal. It 
was contended that the case fell within the 
second para, of S. HO &, therefore, leave should 
be granted. This contention was over-ruled in 
these words: 

*Tf this contention be accepted, a certificate 
must be granted in any case in which the 
amount or value of the subject-matter in dis- 
pute on appeal to His Majesty in Council is 
not less than Rs. 10,000/- whether or not the 
amount or value of the subject-matter of the 
suit in the Court of the first instance fell below 

Rs. 10,000/- & this provision becomes wholly 
nugatory” 

This reasoning was approved bv their Lord- 
ships of the Privy Council in the case of ^Man- 
gamma V. Mahalakshmamma’. 57 I A 56, 
already cited. 

(8) The same view was taken by this Court 
in ‘Satibaladasi v. Chotanagpur Banking Asso- 
ciation Ltd.', 27 Pat 237, in which the value 
of the subject-matter of the suit in the Court 
of first instance was below Rs. 10,000/-, but 
the value of the subject matter in dispute on 
appeal was more than Rs. 10,000/- as there was 
a mortgage decree including post-litem interest. 
It was contended that the decretal amount 
should be taken to be the value for the purpose 
of the second para, of S. 110. This contention 
was negatived in these words : 

‘Tf this were the proper construction of the 
section, the first requirement of paragraph 1 
would be rendered nugatory.” 

The learned Judge followed the aforesaid deci- 
sions in ‘A. V. Subramania Aiyar v. Sellammal’, 
39 Mad 843. 

(9) A contrary view, however, appears to 
have been taken by this Court in Tshwari Prasad 
Singh V. Kameshwar Singh', AIR (28) 1941 
Pat 288, decided by Harries, C. J. & Fazl Ali, 

J. (as he then was). There a suit was brought 
by the auction-purchasers of the disputed pro- 
perty in execution of a mortgage decree for 
a declaration that the property could not be 
attached & sold in execution of the certificate 
in a certain certificate case. The suit was 
decreed by the trial Court, but was dismissed 
on appeal by the High Court. The pltfs. then 
applied for leave to appeal to His Majesty in 
Council. The value of the suit as well as of 
the appeal was Rs. 7699 odd, being the amount 
for which the certificate was issued. But the 
value of the property was considerably over Rs. 
10,0(10/-. It was contended on behalf of the 
petitioner that they were entitled to leave as 
a matter of right, because the case fell under 
the second para, of S. 110. Their Lordships 
acceded to this contention & granted leave. It 
appears from the report that the said'^Madras 
decision in '39 Mad 843', & the Privy Council 
decision in ‘57 I A 56*, were not brought to 
their Lordships* notice. The only case referred 
to in their judgment is ‘Nadir Hussain v. Muni- 
cipal Board, Agra’, ILR (1937) All 405. We 
egtaztifned the original records of that case & 
found fc^that the appeal was eventually dismissed 
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Pi'lvy Council on the 
meiits. Apparently, no objection to the validity 

^ f?n given by this Court under 

Mm A ^ Council, 

n/r Again, in the recent case of 'Bashir 
Mohammad Khan v. Md. Kabir Ahmad Khan' 
air (35) 1948 Pat 372, this Court granted 

appeal apparently, on the basis of the 
second para, of S. lio. There the suit was 

heirs of a deceased 

Mohammadan lady for recovery of his share of 

R*f alleged, was 

Rs. 40.000/-. It IS not clear from the renort 
as to what the value of the suit was but on 
examination of the reeords of that case it an- 
pears that the suit was valued at Rs. 6,668/8/8 
being the pltfs’ share. The trial Court dismis.sed 

for Rs. b666/8/8, being the pltfs admitted share 
^ the finding that the dower was Rs 40 000/- 

fo*- leave to ap- 

peal ,1° Hi^s Majesty in Council. It was contended 
on his behalf that the decree directly or indirect- 
ly involved a claim or question to or resDectins" 
property of above Rs. 10,000/- in valui Twf 
contention was accepted. Manohar Lall j who 
delivered the judgment to which Mukherii T 
apeed, referred to a large number of cases & 
at the end followed the view taken by the 
Calcutta High Court in ‘Nurul Absar v Hari- 
pada Biswas’, 50 CWN 255, which will be pre- 
sently dealt with, It appears that the leave 
gi anted by this Court was challenged, at the 
hearing of the appeal before the Supreme Court 
on the ground that the requirements of S. 11 o’ 
Civil P, C, vvcrc not sstisfiod as tho valug of 
tl^ appellant's claim was below Rs. 10,00QA.- 
This objection was overruled in these words ' 

“This maffer was fully dealt with by the 
High Court & we agree with their view that 
the suit as well as the appeal involves at least 
indirectly a question relating to an amount ex- 
ceeding Rs. 10,000.” 

Overruling the preliminary objection, their 
Lordships allowed the appeal on the merits 
From the above quoted observation it is appa- 
lent that their Lordships did not treat the 
case as falling exclusively under the second 
para, of S. 110. 

(11) In the aforesaid Calcutta case ‘50 CWN 
2,'55, there was an estate of which there was a 
common manager appointed under S 95 
Bengal Tenancy Act. The purchaser of a four- 
anna share in the estate brought a suit against 
the common manager, impleading all the co- 
sharers as paities, for recovery of possession of 

* ' J . J J. 1 on a declaration that the 

appointment of the common manager was ille- 
gal. The suit was valued at Rs. 2,900/-, being 
the value of the right of the common manager 
to the four anna share^ though it was stated 
in the plaint that the value of the pltf's share 
was Rs, 10,020/-. The trial Court decreed the 
suit, but on appeal, it was dismissed by the 
District Court. On second appeal, the High 
Court restored the decree of the trial Court 
holding that the appointment of the common 
manager was illegal. The deft, then applied 
for leave to appeal to His Majesty in Council 
It was admitted that the value of the right of 
management of the four anna share claimed by 
the pltf. could be taken to be about Rs 2 QOn / 

The learned Judges, therefore, said- ' ' 

^ “The subject of the suit in the Court of first 
instance & of the appeal to His Majesty in 
Council is, therefore, below Rs. 10,000/-. So 
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the case does not fulfil the requirements of the 
first para of S. 110, Civil P. C.” 

Next they proceeded to consider whether the 
case came within the second para, of S. 110. 
They were of opinion that the effect of the 
decree in question was that the deft, could no 
longer manage as common manager not only 
the pltf’s share, but also the shai’es of the re- 
maining owners which were outside the subject- 
matter of the suit, &, therefore, the decree 
directly involved the question of the manage- 
ment of their shares also which were admittedly 
over Rs, lO.OOi)/- in value. Consequently it was 
held that the case came within the second para, 
of S. 110. The value of the subject-matter 
of the suit being Rs. 2900/- only, it is difficult 
to reconcile this decision with the Privy Coun- 
cil case in lA cited above. This Privy 
Council decision was actually referred to by 
the learned ^Judges, but they were apparently 
of the opinion that their Lordships’ decision 
had no reference to the first para, of S. 110. 
But from the judgment of their Lordships it 
will appear that they approved the reasons 
given by the Madras High Court in ‘39 Mad 
843 . Both Wallis C. J, & Srinivasa Aiyangar, 
J., who decided that Madras case, definitely 
held that if the second para, were to be con- 
sidered independently of the first, the condition 
as to the value of the subject-matter of the 
suit prescribed in the first para, would be 
wholly nugatory. They further held that “pro- 
perty” in the second para, contemplated pro- 
perty additional to the subject matter in dis- 
J • this latter point, however, their 
Lordships of the Privy Council reserved their 
opinion in the recent case of ‘Shevantibai v 
Janardhan Raghunath’, 71 I A 142. 

fl2) The last mentioned Privy Council case 
*71 I A 142’, arose out of a suit brought by an 
assignee of the share of a member of a joint 
family for partition of tliG joint family pro- 
perty. The total value of the joint family pro- 
perty exceeded Rs. 10,000/-, but the value of 
the pltf’s share was about 3,000 only. Both 
the trial Court & the appellate Court dismissed 
the claim for partition on the ground of limi- 
^tion. The pltf. applied for leave to appeal to 
His Majesty in Council which was refused by 
the High Court. The pltf., then applied for spe- 
cial leave which was granted, reserving liberty 
to the respondent to contest it at the hearing 
of the appeal. When the appeal came up for 
hearing, the respondent took the preliminary 
objection that leave to appeal should not have 
been granted. The appellant, on the other 
hand, contended that the High Court should 
have granted leave on the second clause in S. 
110, as thG decree involved di r ectly or indirect* 
ly a question respecting the whole of the joint 
family property, admittedly of a value exceed- 
ing Rs. 10,000/-. Their Lordships rejected this 
contention in these words: 

*‘It is enough for the purposes of the present 
case to say that their Lordships feel no doubt 
that a question as to the title of the pltf. to the 
share which she claims in the joint property 
does not become a question respecting the whole 
the joint family estate merely because if her 
title IS established it will result in the joint 
family estate being partitioned.” 

Their Lordships also stated 

J J^r^sbips do not find it necessary to 

in whether the words of the second clause 

^ their true construction ever 

ler to any property but that outside the suit.” 


A.LB. 

Their Lordships, however, made no refexenee 
to the requirements of the first para, of S. 110. 
But from this, it by no means follows that their 
Lordships intended to hold that the second 
para, was quite independent of the first, which 
would be contrary to the view taken in the 
case in 57 Indian Appeals 56. It is obvious 
that their Lordships gave reason which, in 
their opinion, was just necessary to meet the 
appellant’s contention. If their Lordships had 
accepted the contention, the position, of course, 
might have been quite different. 

(13) In ‘Maung Thwe v. A.L.A.R. Chetty 
Firm’, AIR (10) 1923 Rang 71, the value of the 
subject matter of the suit in the Court of first 
instance was less than Rs. 10,000/-, but the 
value of the subject matter in appeal exceeded 
that amount, as it included the interest which 
accrued till the date of the decree. The re- 
quirements of the first para, of S. 110 were, 
therefore, not satisfied. It was, however, con- 
tended that the case came under the second 
para. Their Lordships disposed of this coo* 
tention as follows : 

“It is urged that the decree involves, directly 
or indirectly, some claim or question to or res* 
pec ting property of like amount or value. Id 
the first place it is claimed that this provision 
IS to be read alone & not subject in any way 
to the requirements of the first para, of the 
section. We are quite unable to accept 
view. It is based apparently on the spacing 
& quasi-separation into a separate para. We 
do not consider that it was intended to make 
it a separate provision. What the section re- 
quires is that the subject-matter in the Court 
of first mstanoe must be Rs. lO.OOOA or up- 
wards, & in addition that the amount or value 
of the subject-matter on appeal must be ^he 
sarne or the decree must involve, directly or 
indirectly, some claim or question to or res- 
pecting property of like amount or value. This 
latter provision is to be read as an alternative 
to the second restriction in the earlier part of 
the section. To read it otherwise would render 
the provision as to the value of the subjed 
matter in the Court of first instance a dead 
letter. It is not open to us so to interpret the 
section. We are bound so to interpret it that 
effect may be given to all its provisions if we 
can reasonably do so.” 

Then their Lordships referred to the aforesaid 
Madras decision in *39 Mad 843*. I entirely 
agree with the view so taken. , 

(14) It, therefore, follows that the secc®d 

para, of S. 110 cannot be read independently 
of the first para. ^ 

(15) Mr. D. N. Verma on behalf of the pett* 
tioners contends that the first para, applica- 
ble where the appeal arises out of a' suit & can- 
not apply to an appeal which arises out of a® 
execution proceeding. It is said that so far 88 
the matters in controversy in the suit were coor 
cemed, they were settled at rest by the deerre 
passed in the suit, & the questions arising in 
the execution proceeding relate to the 

tion of the decree & have no relation to 
subject-matter of the suit. Consequently,' it 
contended, an appeal arising out of an 
tion proceeding will he governed, not by 
first, but by the second para. If this eonte^ 
tion is to be accepted, it will have to bei^ 


sumed that though for the purpose of 
peal arising out of a suit, the second 


shown above, still in the case 
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‘‘Every suit shall be instituted by the presen- 
tation of a plaint or in such other manner as 
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Ing out of an execution proceeding, it may be 
taken by Itself. Such inconsistent position is not 
permissible. Further, it will be noticed that 
there are the words “decree or final order” in 
the second para. Obviously, therefore, this para, 
will apply equally to an appeal arising out of 
a suit as also to an appeal arising out of an exe- 
cution proceeding. But in either case, it will have 
to be read subject to the provisions of the first 
para. It is true that the questions arising in 
an execution proceeding may have no relation 
to the matters that were in controversy in the 
original ^ suit. But for the purpose of S. llO 
this is immaterial. The whole object of this 
section is to fix a pecuniary limit below which 
there could be no appeal to His Majesty in 
Council, The section, as it stands, has to be 
interpreted & effect must be given to all its 
provisions. 

(16) In this connection the case of ‘Gossain 
Bhaunath Gir v. Bihari Lai’, 4 Pat LJ 415, is 
in point. It arose out of an execution proceed- 
ing in which the mortgaged property was sold 
m execution of a mortgage decree. One of the 
judgment-debtors who was interested in a share 
only of the mortgaged property applied for 
setting aside the sale of the property in which 
he was interested, His application was dis- 
missed by the trial Court & its decision was 
affirmed on appeal by this Court. The J. D, 
then applied for leave to appeal to His 
Majesty in Cotmcil. The judgment was one of 
affirmance, but before considering the question 
whether it involved any substantial question 
of law, as required by the third para, of S. 
no, Dawson-Miller, C. J, who delivered the 
judgment (Coutts J. agreeing) said; 

“But before it becomes necessary to consider 
that question the petitioner must make out that 
the subject matter of the suit in the court of first 
instance & the subject matter of the dispute on 
appeal to His Majesty in Council is of the sum 
of Rs. 10,000/- or upwards.” 

His Lordship then proceeded to consider the 
question of valuation, & was of opinion that 
though the mortgaged property sold was over 
Rs. 10,000 in value, the J. D., himself valued his 
interest at Rs. 4000/-. His Lordship, therefore, 
concluded : 

“In the present case I think that the appellant 
has failed to show that the subject matter of the 
suit or dispute in appeal is of Rs. 10,000/- or up- 
wards, & this application must be dismissed 
with costs.” 

It thus appears that in his Lordship’s view the 
requirements of the first para of S. 110 were 
to be satisfied, even though that was a case 
arising out of an execution proceeding. It is 
true that the question whether the case could 
come under the second para of S. 110 was not 
raised or decided. Nevertheless, their Lordships 
did consider that the requirements of the first 
para of S. 110 had to be satisfied. This decision 
is a complete answer fo Mr. Verma’s contention 
that the first para, does not apply to an appeal 
arising out of an execution proceeding. 

(17) It has been faintly suggested that a 
suit, as defined in Wharton’s Law Lexicon, in- 
cludes a petition to court &, therefore, an 
execution application may be treated as a suit 
for the purpose of the first para, of S. 110. But 
having regard to the various provisions of the 
'Civil P. C., it is not permissible to use the word 
‘suit’ in such wide sense. S. 26 of the Code pro- 
vides; 


may be prescribed.” 

O. 4, R. 1 of the Code then provides 

“(1) Every suit shall be instituted by present- 
ing a plaint to the court or such officer as 
it appoints in this behalf.” 

(2) Every plaint shall comply with the rules 
contained in Orders VI & VII so far as they are 
applicable.” 

The provisions for application for execution 
which can be found in O. 21 of the Code are 
quite distinct. Consequently, an execution 
application can on no account be regarded as 
a suit. 

(18) As already stated, the value of the 
original suit in the present case was Rs. 5783/ 
12/6. Consequently, the first requirement of 
the first para, of S. 110 is not satisfied. The 
application, therefore, must be dismissed, but 
in the circumstances, without costs. 

(19) This order will govern Supreme Court 
Appeal No. 70 of 1948 which is also by the 
D. Hs. & arises out of the same judgment of 
this court, in so far as it set aside the order of 
the trial court allowing the decree-holders’ 
application for review of its previous order dis- 
missing their application for execution as not 
maintainable. 

(20) LAKSHMIKANTA JHA, C. J. ; I fully 
concur in the order proposed. 

(21) It is a well-settled rule of interpretation, 
that every clause of a statute should be constru- 
ed with reference to the context & the other 
clauses of the Act, & so far as possible, no; 
clause, setence or word should be considered 
superfluous, void or insignificant : 'Canada Su- 
gar Refining Co. Ltd. v. The Queen’, ((1898) AC 
735 at 741), ‘The Queen v. The Bishop of Ox- 
ford' ((1879) 4 Q B 245 at 261), A grammatical 
& literal construction is, therefore, to be avoided 
if such construction leads to absurdity, repugn- 
ancy, or inconsistency with the rest of the con- 
struction. If para, 2 of S. 110 be read independ- 
ently of para. 1 by adopting a grammatical rule 
of construction, the provision for the compli- 
ance of the first requirement of para. 1 would 
become nugatory & shall stand repealed by 
the second clause. An interpretation, therefore, 
of the second para, ought not to depend on the 
spacing or punctuation, It is logically proper, 
Sc indeed imperative, to construe the second 
para in the light of the provision of the first 
para, to avoid repugnancy, & if so construed 
there is no escape from the conclusion that the 
second para, is only an alternative to the second 
part of the first para. With these observations, 

I entirely agree with the reasons given by my 
learned brother. 

D. R. R. Application dismissed. 
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Tenancy Laws — Bihar Tenancy Act (5 of 1885), 
Ss. 40(6), 188 — Jurisdiction of Collector whether 
affected in hearing a^eal preferred by some land- 
lords Toithout impleading others. 

The non-joinder of ten-annas co-sharer landlords 
to an appeal preferred before the Collectw by the 
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co-sharcr landlords u/s, 40i6) from an 
order jixmg the rent made by the Rent commuta- 
tion ojj'icer does not attract the provisions of S. 1S8 
as the Jiling oj an appeal is not a thing '‘which the 
hnidiord is under this Act required or authorized to 
do." Even assuming that S. 188 is applicable and 
the Collector acted m violation of the provision of 
the statute whde hearing the appeal, such a viola^ 
tion iroutd not affect the jurisdiction which is con- 
jerred upon him by S. 40{6). For a mere violation 
vj an imperative provision of the Statute cannot 
affect the jurisdiction of the Ct. Even if a party 
is not before the Ct., on general principle the Ct. 
can pass an order in its favour but not against 
7i. 35 Cal 331 PC: AIR (13) 1926 P C 142; AIR (35) 
1948 Pat 460, Rel. on, AIR (35) 1948 Pat 153 held 
iinpUedly overruled by A I R (36) 1949 Pat 139. 
(F. B.) (Paras 6, 7) 

p. K. Bose, for Applt, — Rajkishore Prasad and 
Anugrah Narain, for Resps, 

Cases referred to: 

i:‘26> 53 XA 271: (AIR (13j 192G PC 142i (Pr 7) 

(’08) 35 I A 73: (35 Cal 331 PC) {Pr 6 ) 

(’47) 26 Pat 592: (AIR (35) 1948 Pat 153) (Pr 8 ) 

(’48) 27 Pat 242: (AIR (35) 1948 Pat 460) (Pr 7) 

f’47) 26 Pat 748: (AIR (36) 1949 Pat 139 PB) 

(Prs 4, 7, 8 ) 

LAKSHMIKANTA JHA, C. J.: This is an ap- 
peal under the Letters Patent by deft, 1 from the 
judgment of Shearer, J. It arises out of a suit 
for recovery of cash rent for the years 1350 to 
1353 Pasli. The rent was claimed at the rate of 
Rs. 229/1/- per year. The courts below decreed 
the suit & on second appeal to this Court the 
decrees of the courts below have been affirmed. 

( 2 ) The facts relevant to the point for decision 
are as follows; Originally the defts. were bhaoli 
tenants & the rent was payable wholly in Sind. 
They applied for commutation of rent under S. 40, 
Bihar Tenancy Act, & Rent Commutation officer 
fixed the rent at Rs. 179/5/-. In the rent com- 
mutation proceedings all the landlords were im- 
pleaded & the order was passed in the presence 
of the 16 annas landlords. Only the plSs, who are 
6 annas co-sharer landlords, appealed against the 
order of the Rent Commutation officer to the 
Collector under S. 40, Clause ( 6 ), Bihar Tenancy 
Act, without impleading the remaining 10 annas 
co-sharer landlords in the appeal. The Collector 
set aside the order of the Rent Commutation 
Officer & fixed the rent at Rs. 229/1/- by his 
order dated 7-2-1945. While the appeal was pend- 
ing before the Collector, the tenants who are the 
defts. in the present suit, applied for reduction of 
the rent fixed by the Rent Commutation officer 
under S. 112A(l)(c), Bihar Tenancy Act, & the 
rent was reduced from Rs. 179/5 to Rs, 168/1/9.' 
In the present suit the plff. claimed vent at 
the rate of Rs. 229/1- as fixed by the Collector. 
The defts. resisted the suit on the ground that 
the rent having been reduced in a proceeding under 
S. 112A ( 1 ) (c), Bihar Tenancy Act, the plffs. were 
not entitled to claim rent at the rate fixed by the 
Collector. The plffs. on the other hand, alleged 
that the order passed by the Rent Reduction 
Officer in the proceeding under S. 112A ( 1 ) Tc) 
was ineffective because the foundation of his 
order was the order of the Rent Commutation 
officer which had been reversed by the Collector 
on appeal. They asserted that they were entitled 
to claim the rent at the rate fixed by the Col- 
lector. The courts below, as well as Shearer, J., 
accepted the plffs. contention & the suit was 
accordingly decreed at the rate of rent fixed by 
the Collector. 


(3) The point for our consideration is whether 
the order passed by the Collector fixing rent at 
Rs. 229 / 1 / is with or without jurisdiction, the 
defts. appeal must fail. 

(4) The ai’gument of Mr. Bose, on behalf of. the 
appellant, is that the order of tide Collector is 
without jurisdiction because there was violation of 
the statutory provision of S. 188, Bihar Tenancy 
Act, inasmuch as the 10 annas landlords were ad- 
mittedly not impleaded as parties before the 
Collector. In my opinion, this argument is not 
sustainable. The Collector had jurisdiction to en- 
tertain the appeal under S. 40, Cl. ( 6 ), Biiuv 
Tenancy Act, even in the absence of the 10 
annas co-sharer landlords, & his order cannot be 
characterized as one passed by him without juris- 
diction, 

"Jurisdiction may be defined as the power &. 
authority conferred on a Court to pronounce the 
sentence of the law or to award the remedies 
provided by law upon a state of facts, proved or 
admitted, referred to the Court for decision & 
authorised by law to be the subject of investiga- 
tion or action by that Court, & in favour of, or 
against, persons who present themselves, or who 
are brought before the Court in some manner 
sanctioned by law as proper & sufficient." (See 
Black on 'Jurisdiction', section 215). 

In ‘Ramranbijaya Prasad Singh V. Ramkawal', 
26 Patna 748 at p. 754) it was held 

"By jurisdiction is meant the authority 
a court has to decide matters that are litigated 
before it or to take cognizance of matters pro* 
sented in a formal way for its decision". 

(5) S, 40, Cl, (1), Bihar Tenancy Act, provide * 

"Where an occupancy-raiyat pays for his holdl^ 

rent in kind either the raiyat or his iMidlora 

may apply to have the rent commuted to money 

rent.” ^ - 

Section 188, which is of general application, lays 


lown; 1 1 . t H- 

"Where two or more persons are joint lana- 

ords, anything which the landlord is under t^ 
let required or authorized to do must ^ 
iither by both or all these persons acting w 
;ether, or by an agent authorized to act on oe* 
lalf of both or all of them.” 

>. 40 (1), read with S. 188, requires that all tM 
andlords must be party to the rent 
jroceeding. In the present case the proceecuw 

jommenced at the instance of the raiyat & 
nittedly all the landlords were parties to the ^ 
leeding. Therefore, there was no defect of 
n so far as the proceeding before the ^nt 
nutation officer was concerned. His oiraer, w 
hre, was with jurisdiction. Ol, (5) of S. *1 

luires: « fhp 

“The order shall be In writing & 
grounds on which it is made & the time iro® 

gvhich it is to take effect.” 

6 (a) of S. 40 provides : , ^ to 

“An appeal shall lie from an order referrea w 

in Sub-S. (5) rtthor 

(i) If such order is passed by any offl<»r^OTn 

than the Collector of a district, to the Ool^ 
the district or to any officer special^ 
oy the Provincial GoH. by notification to n 

such appeals.” *>«- 

Therefore, the Collector had jurisdiction e» 

tertain the appeal. < _ 

( 6 ) It is contended by Mr. Bose toat 
non-compliance with the provisions of S. 188, om 
Tenancy Act, because all the lani^oi)^ • 

impleaded. An examination of & 40 ,, cl ,4 .- 
Bihar Tenancy Act, does not show that tng jan 
lord is under, this Act required < ot. Mthons^ 

flip an onnaal AIT that the Sectloll PtOVid^ JT 
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that •An appeal shall lie"; in other words, the 
Oioer Is made appealahlc. It does not provide, 
Attr to It necessary to provide, by whom the appeal 
aUMT bn filed. The appeal Is to be preferred only 
by ttfce aggrieved party; for tins no speoiiic 
s ta tu t ory provision is necessary. Therefore, the 
Of an appeal is not a thing "which the 
tomtio rd is under this Act required or authorized 
bo The filing of an appeal is, no more 

t h an the institution of a suit for rent, a tiling 
itopUred otT authorized by the Act. In ‘Pramada 
Katti V. Raniini Kanta Roy’, 35 I. A. 73 at p. 70 tlie 
Prtiy Coancil held : ‘The filing of a suit" for 

lOnt “is not a thing which the landlord is, under 
tbe Act> required or authorized to do. ' The 6 
annas landlords, who are the present plalntiifs, 
If Uu^y felt aggrieved by the order of the Rent 
Oommutatiem officer, were certainly entitled to pre- 
J5er an appeal, & if they did not implead the 
xanaaining lO annas co^harer landlords as res- 
pondentSt all that might be said was that there 
was defect of parties. But no objection on this 
seore was taken before the Collector at the heav- 
toff or at any other stage by the defts. who 
contested the appeal before him. 

(7| Even assuming that S. 188, Bihar Tenancy 
Act^ is applicable & the Collector acted in violation 
of the provision of the statute, such a violation 
would not affect the jurisdiction which is con- 
ftccred upon him by S. 40 (6). The Privy Council 
in Umeci Mai v. Chand Mai, (53 I. A. 271) held 
that Uae failure to join a necessary party is only 
a anateriai irregulsTity in the exercise of juris- 
dfctiCHi & falls within Cl. (c) of S. 115, C P. C. 
Tnieir Lordships observed : 

“Tile very question is whether Fatima ever con- 
veyed the highas to the alleged mortgagees, & it 
was a material irregularity to decide it in the 
absence of Fatima herself. Under the circiim- 
stonoes, the Chief Commissioner had the power to 
such order in the case as he thought fit " 

It has been held by the Pull Bench in ‘Maharaja 
Bahadur “Ramranbijaya Prasad Singh v. Ram- 
kawal Upadhya’, 26 Patna 748 that a mere violation 
of an imperative provision of the statute cannot 
affect the jurisdiction of the Court, But even if 
b; a party is not before the Court, on general priii- 
i ctpto the Court can pass an order in its favour 
but not against it. In ‘Eadha Mohan v. Shree- 

■ WBfcuti Gir, 27 Pat 242, Meredith J, on a review 

■ of the divergent views on the point has held 
that 

nhe word ‘parties’ in O. 41, R. 33, is wide enough 
to persons who were parties to the 

suit in the trial Court, but were not parties 
to the appear*. He has further held that "there 

■ to whatever in the teims of rule 4 to sug- 

flort the persons, who did not appeal, must 
be, tooipleaded as respts, U were it necessary, one 
wonUt cjipect words to that effect in the rule .... 
Neither rule offends the principle that an order 
cannot be passed to the prejudice of a person In 
■Ws absence, because the terms of each rule care- 
fnlto A expressly limit its application to orders in 
favour of the absent person so that no question 
bf any objection by him being shut out can arise." 
Ttoetefbze, in my opinion, even though the 10 

• wmaaioo-shaFer landlords were not impleaded be- 
lieve the Collector, & even if section 188, Bihar 
Tenancy Act, be held applicable to a proceeding 
' Ini anbeal non-compliance with its provision can- 
hiob aSbet ^e jurisdiction of the Collector. 

F (•> Learned counsel for the appellant has strongly 
Hidlad the case of ‘Basdeonarain v. Kara 

fAiytoVb 26 Pat. 592 in support of his contention, 
liha decision seems <to have been impliedly 


overruled by the Full Bencli in 'Eamranbijaya 
Prasael Singh v. Ramkawal’, 2G Pat 748. The 
Collector, in my opinion, was competent to pass 
the order even in the absence of a necessary party 
& his order cannot be collaterally challenged. The 
appeal is accordingly dismissed with costs. 

(9) CHATTER JI. J.— I agree. 

V.S.B. Appeal dismissed. 

A. I. R, (38) 1931 fatna 183 /C'. N, 29,] 

Reuben j. 

Bamakant Missir and another — Appellants 
v, Kamla Prasad Sukul and others — Respon- 
dents. 

A. F, A. D. No. 467 of 1950, D/- 2 5-1951. 

Court-fees Act (1870), Ss. 7 (ix), 12 (ii), Sch. I 
Art. 1— Applicability. 

The plfl.intifff' mortgaged a certain ehare in a taoal 
usufructuarily to defendants 1 and 2 to secure a loan of 
Rs. 1,600. 12 biglias of land were inoluded in the hypo- 
thecated property as land. The suit was brought 

by the plaintiffs to redeem the mortgage. They also sought 
khas possession of these 12 bigbas as against defen- 
dants B and 4 alleging that these defendants were the 
benamidar for defendants 1 and 2. The plaintiffs succeed- 
ed as regards the prayer for redemption in both the 
Courts below and this portion of the decree was not ohal« 
lenged. Defendants 3 and 4, who claimed occupanoy 
rights in the 12 bigbas, which they claimed to have been 
settled with them by tho predecessor- in-interest of the 
plaintiffs with the consent of the mortgagees. This 
defence was accepted by the Muusifi, but, in appeal by 
the plaintiff, the lower appellate Court held that there 
was no such settlement and granted the plaintiff the 
relief prayed for. Defendants 3 and 4 filed the second 
appeal. The suit was valued in the Court of first inetanoe 
at Rs. 1,600 under cl, (ix) of S. 7. The same value was 
placed by the plaintiff on his appeal in the lower appellate 
Court, On an objection by tho Stamp-reporter that the 
relief as regards the 12 bighas was not covered by ol. (ix) 
of S. 7 the District Judge accepted the valuation but on 
a different basis, namely, Be. 683 7 3 on account of a set- 
off claimed by the plaintiffs and refused by the MuDslff 
and the balanoe of Bs. 916-8-9 as the value of the 
12 bighas of land on the basis of rental of Be. 36. The 
appellants in the High Court valued their appeal aft 
Es. 1,117-6-7 consisting of Bs. 9IC and odd as the value 
of the land and Bs. 2-^0 and odd on account of excess cost 
etc. assessed against them: 

Held that the question that was raised in the present 
appeal was not a question which arose between the mort- 
gagor and the mortgagee. It arose between the mortgagor 
and persons who were strangers to the mortgage. Clause 
(ix) of S. 7, therefore, did not apply. The matter la 
dispute in the second appeal was the right to hold this 
land KB an occupancy raiyat at a particular annual rent. 
The decision of the District Judge as regards the valua- 
tion of the property had no finality, and was not binding 
for the purpose of valuing the appeal in the High Court 
and the Taxing Officer was empowered to assess the 
value. The court-fec was payable on the appeal under 
Art. 1 of Sob. I. Jn addition to ad valorem court fees 
payable on acoouot of excess cost etc. the appellants were 
liable to pay ad valor e 7 n court fee on the value of the 
interest claimed by them in the 12 bighas of land. There 
was DO logical connection between the rent and the value 
of the holding. The property consisted of 12 bighas ol 
cultivable land, and prima facie Bs. 916 was a low 
valuationrA.I R. (12) 1925 Pat. 392 (F. B ), JRel. on; S. A, 
No. 1500 of 1949 and B. A. No. 704 of 1949, Disting. 

[Paras. 6, 7, 8, 9] 

Anno. Court-fees Act, 8. 7 (ix) N. 1, S. 12 N, 17i 

Soh, 1 Art. 1 N 2, 6. 
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P. P. Varma—for AppeUa*\tB\ L. N, Sinha for Oovt 
Advocate - for the State. 

(’35) i Pat. 336 : {A, I. R. (12) 1925 Pat. 392 F. B.), 

[Pr. 8] 

Order. — This is a reference under S, 5, Court- 
fees Act. 

[2] One Ramyad Goaain, proprietor of three 
annas and odd share in touzi No. 1484, mortgaged 
this share usufructuarily in the year 1911 to 
defendants 1 and 2 to secure a loan of eb. 1,600. 

12 bigbas of land which forms the subject. matter 
of the present appeal was i Deluded in the hypo- 
thecated property as bakasht land. The present 
suit has been brought by the plaintiffs as succes- 
sors- in- interest of Ramyad Gosain to redeem the 
mortgage. They also seek khas possession of these 
12 bighaa as against defendants 3^nd 4 alleging 
that these defendants are the b^nctmidctT for 
defendants i and 3. The plaintiffs have succeeded 
as regards the prayer for redemption in both the 
Courts below and thia portion of the decree is not 
challenged. The present appeal is by defendants 
8 and 4, who claim occupancy rights in the 12 
bighas, which they claim to have been settled 
with them by Ramyad Gosain in 1919 with the 
consent of the mortgagees. This defence was 
accepted by the Munsiff, but, in appeal by the 
plaintiff, the lower appellate Court has held that 
there was no such settlement and has granted the 
plaintiff the relief prayed for. Hence, the present 
appeal. 

[ 3 ] The suit was valued in the Court of first 
instance at rb. i, 600 under cl. (ix) of S, 7, Court- 
fees Act. The same value was placed by the 
plaintiff on his appeal in the District Court. On 
an objection by the Stamp reporter that the relief 
as regards the 12 bighas is not covered by cl. (ixl 
of s. 7, the District Judge accepted the valuation 
but on a different basis, namely Es. 633 7.3 on 
account of a set-off claimed by the plaintiffs and 
refused by the Muosiff and the balance of Bs. 

916-8 9 as the value of the 12 bighaa of land. 

Regarding this latter sum, the District Judge 
remarked : 

“This may be taken aa adegaate, in view of the fact 
that defendants 8 and 4 have, according to the jadgment 
of the lower Contt, to pay rental of Rs. 36 to the 
plaimiff." 

The appellants, to this Court have valued their 
appeal at Es. 1,147.8-7 oonsisting of Rs. 916 and 
odd as the value of the land and RS. 230 and odd 

on account of excess cost etc. assessed against 

them. 

[ 4 ] This reference has been made to me for 
a decision on two points : firstly, as to whether 
ol. (ix) of S. 7 has any application and, secondly, 
if ad valorem court fee is payable, how it is to 
be assessed. 

[sJ Really, there is no distinction between the 
the two points. Clause (ix) of s. 7 is not a oharg- 
ing section. It merely prescribes the manner in 
'which the valuation is to be computed in certain 


cases in which an ad valorem court- (he in pay- 
able. The charging section in the case of appe^ 
in the High Court against judgments ol BvbotdL 
nate Courts is s. 4, which provides that no^ dooa- 
ment of any of the kinds specified in the finft: 
or second schedule to the Act aa chargeaHe wiyii 
fees, shall be filed or received in a High Obnrt i» 
the exercise of its jurisdiction as regards appeal^ 
from the Courts subject to its supermteiideiioa- 
unlesa in respect of such document there be paid* 
a fee of an amount not less than that indicated 
by either of the said schedules as the prewar fte 
for such document. We have, therefore toaBS' 
whether there is any provision in the sebedoleiK 
which applies to the appeal. In the present 
there is no specific article that applies and 
have to fall back on the residuary proviaiciiD 4 . 
Art. 1 of sch. 1, under which an ad volonaa 
court-fee is chargeable on '*the amount orvaloe' 
of the subject' matter in dispute". The tastii 
what is the subject matter in dispute and wlnl 
is its amount or value ? 

[S' The question of the applicability of dL{ii)f' 
of S. 7 has been referred to me on aocomit^ of my 
decisions on references under S. &, Klourt-feea And 
made in Second Appeal Nos. 16(X) of 1949 and fW* 
of 1949, in both of which I held that the valsa 
should be computed as provided in cl: til)* ThoU' 
appeals arose out of suits for the redemffioB or 
usufructuary mortgages in which the plaintiff 
added a prayer for meene profits. I poinlad dw' 
in my decisions that the claim for mesne 
was superfluous, as the Oburt was bound und*' 
tho provisions of S. 76, T. P. Act read with O, M» 

B. 7, Civil P. G., to take accounts between thi' 
parties. The suits were, therefore, plain and eiB* 
pie suits for redemption. Hence, for the ptupflii*! 
of the payment of court* fee they were goretnad? 
in the Court of first instance by cl. (ix) of S. t* 
The appellants in the High Court raised the 
same points that had been raised in the OsunA* 
below. In one case, the plaintiff was the app*' 
lant, in the other case the defendant. So 
the appeal by the plaintiff was TOnoerned. it 9iad 
clear that the matter in dispute in second eppott’ 
should be valued on the same basis as his cibuo 
was valued in the Court of first inatanoo- StoA • 
this it would follow that the same basis of tal^ 
tion should be accepted for the appeal by 
defendant, for there is no reason why an appm 
which raises the same points as were raisod tt 
the Court of first instance, should be 
differently according to whether the appellant ^ 
the plaintiff or the defendant. My decis ioasd* 
those cases have no application to the ptoffBl 
case, where redemption has been granted 93ad t* ■ 
correctness of the decree to that extent 1^ Bfli 
been challenged. The question that is mix d^ ii^ 
the present appeal is not a question which ariaiiE 
between the mortgagor and the mojrtgaflsawi^y 
arises between the mortgagor aod 
are strangers to the mortgagee Clause (ix)‘of 
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thonlore, is snbirely foreign to the present appeal. 
Bor thia reason, I would answer the first point in 
the negative. 

t7] As regards the second point, the test for 
Talaation is plain, namely, what is the subject- 
matter in dispute and what is its amount or 
▼alae ? The matter in dispute in this appeal is 
the right to hold the land as an oooupanoy raiyat 
at a particular annual rent. It has been urged on 
behalf of the appellants that this value should be 
oomputed in aooordance with oL (xi), sub cl. (oo) 
of S. 7. That section relates to a suit for the re- 
covery of immovable property from a tenant in- 
cluding a tenant holding over after the termination 
ol a tenancy. It has no application to a suit in 
which the relationship of landlord and tenant is 
denied by the plaintiff. Next, it is suggested that 
following the principle in ol. (iv), sub-ol. {c) of 
8. 7, the valuation placed on the relief sought in 
the memorandum of appeal should be accepted. 
It is well established, however, that the Court is 
not bound to accept a valuation which on the 
face of it is arbitrary. The valuation stated in the 
memorandum of appeal is based on that adopted 
by the District Judge. That valuation was a 
fortuitous one arising out of particular facts of the 
appeal before the District Judge. The appellants- 
plaintififs had there placed a total value of Ra. 1,600 
on their appeal in accordance with ol. (ix) of S. 7. 
The District Judge having held that cl. (ixl has 
no application and having allotted a portion of 
the skated valuation to one of the specific reliefs 
claimed, accepted the remaining amount as aufS- 
oient to cover the other relief. The reason given 
by him for accepting that amount as sufficient 
has no logical connection with the value of that 
relief. It is based on the amount of the rent 
chimed as payable by the tenant. No attempt 
was made by ths District Judge to ascertain 
what proportion that rent bore to the net produce 
of the land. It might have been a high rent which 
would considerably diminish the value of the 
holding On the other hand, it might have been a 
very low rent, which would have exactly the con- 
itrary effect. So there is no logical connection 
Ibetween the rent and the value of the bolding. 
IXhe property consists of 12 bighas of cuUivable 
lland, and, j^rima facie Rs. 916 seems a low 

Ivaluation. 

[8] It has also been suggested, though some. 
Iwhat faintly, that the decision of the Distnot 
Mndge as regards the valuation of the property is 
Ifinal. The decision has no finality even as re- 
gards the correctness of court fee charged in the 
lOourt below, vide ol. (ii) of S. 12 of the Act. It 
ns certainly not binding for the purpose of valu- 
yng the appeal in this Court and the Taxing Offi. 
cer is empowered to assess the value: Krishna 
^Mohan V Baghunandan, 4 Fat. 886. 

‘ -W For the reasons I have given above, I hold 
^faat the court. fee is payable on the appeal under 
of Sch. I ;to the Court- fees Act. In addi- 
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tion to the ad valorem court- fee payable on 
account of excess coat etc., the appellants are 
liable to pay ad valorem court- fees on the value 
of the interest claimed by them in’the 12 bighae 
of land, The reference is answered accordingly. 

Answers accordingly. 


A. I. R. (88) 1951 Patna 185 [€. N, SO.] 

S. K. Das and Naratan JJ. 

Gopal Krishna Pal — Peiitioner v. The StatcL 

Oriminal Miao. No. 621 of 1960, D/- 6-12-1950. 

Explosive Substances Act (1903), 3. 7 - Offence 
under S, 5 — Consent of State Govt, not obtained — 
Effect ^Criminal P. C. (1898), S. 195. 

Section 7 merely lestrains the Court from proceedinR 
to the trial of any person for an offence under the Act. 
except with the nfceeaary eoDsent- But lack of such con- 
sent doea not invalidate the oommittal proceedings- 

. . [Para 2] 

Where the petitioner was coinmitted to Seseiens to 
take hia trial for au alleged offence under 8. 6 & in the 
course of aTgumenta it was discovered that no consent 
of the State Govt, as required by S. 7 had been obtained, 
an order by the See. J, guashing the proceeding ad- 
journing the case for a fresh trial, to enable the prose- 
cution to obtain necessary consent of the Govt, is a good 
order: A. I. R. (14) 1937 Bom. 21. Eel. on. [Paras 2, 5J 

Anno. Cii. P. 0. B. 195 N. 30. 

Qovt. Advocate— ‘for the State. 

Case referred tox 

(’27) A. I. R. [14) 1927 Bom. 21 : (28 Cr. L. J. 5) 

[Pr. 2} 

Judgment. — This is an application by an 
under- trial prisoner who has challenged his 
detention. The facts are these. The petitioner 
was committed to take his trial in the Court of 
Session for an alleged offence under S. 5, Explo- 
sive Substances Act (vi [6] of 1908), Section 7 of 
that Act lays down that no Court shall proceed 
to the trial of any person for an offence against 
this Act except with the consent of the State 
Govt. After the case had proceeded to trial & 
in the coarse of arguments, it was discovered 
that no consent, as required by S. 7 of the Act, 
bad been obtained. The learned Assistant Ses. J. 
who was conducting the trial, then recorded an 
order the concluding portion of which runs as 
follows : 

“I hereby qnisb tbe proceediug Sc order that tbt 
aooosed Gopal Krishna Pal be remanded tr custody. 
The case is adjourned to 27.11-60 for a fresh trial. 
Meanwhile the proseoution ehould obtain necessary 
consent of the Govt. The asseasors are discharged. 
Fresh aesessora will be summoned. The wituessea 
should also be summoned in the order in which they 
had been aommoned. For the purpose of ohoosing the 
assessors by lot the seeBione clerk will put up the list 
of assessors at once.” 

[2] The question is whether the aforesaid order 
is correct, & whether the learned Ses. J. was 
right in giving an adjournment when the proceed- 
ing was quashed. It appears that a similar case 
arose in Bombay, Emperor v. Eallappa Dund. 
appat A. I. R. (14) 1927 Bom. 21. It was there 
pointed out that the words used in s, 7, Explo- 
sive Substances Act, were not as wide as some 
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■Isimilar enacuments in the Criminal P. C. It was 
Ifurther pointed out that 7, Explosive Substances 
Act, merely restrained the Court from proceeding 
to the trial ot any person for an offence under 
;the Act except with the necessary consent. But 
jlack of such consent did not invalidate the com- 
'mifcfeal proceedings. It was stated therein that 
the comm'ttal proceedings were only an ‘inquiry’ 

. as defined in cl. (k) of S. 4, Criminal P. 0. In 
. that case also it was pointed out that though the 
1 learned Scs. J. could not proceed with the trial 
ithe accused person on that commitment without 
the requisite consent, the proper procedure was 
;to arrange to postpone the trial till the requisite 
consent was obtained. The learned Assistant 
Ses. J. seems to have followed the same proce- 
dure in the present case, 

[ 3 ] Our attention was drawn to a decision of 
the Federal Court in Basdeo Agarwalla v. King 
Fi’wzpe? or ( 1945 Federal Courts Reports 93). Their 
Lordships had to consider in that case the words 
of cl. IG of the Drugs Control Order, 1943, which 
provides that no prosecution for any contraven- 
tion of the provisions of the Drugs Control Or- 
der shall be instituted without the previous 
sanction of the Provincial Govt. Their Lord- 
ships held that the sanction required was 
not intended to be, A: should not be, an auto- 
matic formality & should not be so regarded 
either by police or ofiScials. They pointed out 
that the whole proceeding was bad for lack of 
3uch sanction. 

[ 4 ] There IS a Vital point of distinotion between 
the words used in Cl. 16 of the Drugs Control 
Order, 1943, A the words used in S. 7, Explosive 
Substances Act, & that distinction was the basis 
of the decision in the Bombay case. 

[ 5 ] It is clear to us that the order of the 

I learned Assistant Ses. J. is a good order; & there 
are no reasons for interference by us. If the 
committal proceedings were valid the detention 
of the petitioner for an alleged offence under 
‘S, 5, Explosive Substances Act, is not illegal. 

[6] We would accordingly dismiss the petition. 

y >B.B. Petition dismissed. 

A. I. R. (38) 19S1 Patna 186 [C. N. 31.] 

Ramaswami and Saejoo Prosad JJ. 

Bihar Mica Concern Ltd. — Applicant v. 
Commr. of Income-tax^ Bihar S Orissa — IJss- 
pondent. 

Misc. Judicial Case No. 229 of 1949, D/- 14-3-1951. 

Income-tax Act (1922), Ss. 3, 4, 22, 34 — Founda- 
tion of liability — Bihar Regulation, IV [4] of 1942 

Retrospective effect of— Escaped income-tax— Notice 
under S. 34— Validity of. 

The isiueor receipt of notice .is not the foundation of 
the jurisdiction of the Income-tax OflScer to make the 
assessment or of the liability of the asse?8ee to pay the 
The liability to pay the tax is founded on Ss. 9 and 
Income-tax Act which are the charging sections. 
On 22, and othotB ar© tho inaobiuery seotioiis to 


determine the amount of tax: A. L B, (34) 1947 F, 0. 39^ 
Foil. tPftM 4J 

The assessee. a private limited company, carried on its 
business at a place situated in Chota Nagpur, a partially 
excluded area. The assessee was assessed to income-tax 
for the year 1939 -40. The income was determined to be 
Rs. 346, The Indian Finance Act, 1939 was brought into 
force in Chota Nagpur with effect from 30-3-1989 by Bihar 
Regulation IV (4] of 1942, On 10 7-1941 the Income-tax 
Officer issued notice to the aseessee under S. 34 on tho 
ground that the iucome had partly escaped assessment.' 
A revised estimate was made and the total income was 
computed to be Rs. 8,146. The assessee contended that 
there could be no question of income escaping ineome^tax 
when the Indian Finance Act was not in force in Ohota 
Nagpur at the material time : 

Held (1) that under S. 92 (2), Government ofludla 
Act, 1935, the Governor had full plenary poweis of l« gi*u 
lation in respect of the partially excluded area and that 
he had power to make the Finance Act applicable to tibM 
Chota Nagpur by Bihar Regulation IV [41 of 1943 with 
retrospective effect; [Para 4] 

(3) that the revised assessment was validly made and 
that the notice under S. 34 was validly issued for the 
assessment of vear 1939-40. [Paras 3, A] 

Anno. Income-tax Act, S. 3, N. 1; B.-4, N. 1; S. Si 
N. 3. 

Baldeva Sahay and R, J. Bahadur —for Petidonef,' 

S. N. Dutt — for Opposite Party. 

Case referred to . — 

{’47) 1947-15 1. T. B. 302 ; (A.I.R. (34) 1947 F. C. 82). 

Facts — Bihar Mica Concern Ltd., theiiB866BdQ 
company, is a private limited company) th# 
share- holders being Chatturam an4 Bacsannuoi 
holding equal shares. The assessee company 
carriers on business at Kodarma which is sitnated 
in Chota Nagpur. Chota Nagpur is a' partially 
excluded area. The assessee company was aesesBed 
for the year 1939/40 by the Income-tax Officer dn 
25-8-19S9. Its income was determined at Bs. 84& 
On 10-7-1941 the Income tax Officer recorded tto 

following order on the order sheet ; • a. 

"As income from business appears to have partly 
assessment, issue notice under S. 34 read with S. 23w) 
for income return for the year assessable in 1989^ 
within one month from the date of the receipt of tH* 
notice.” > w 

Notice was issued on 10-7-1941. The apESfl^ 
company filed a return in pursuance of the 
under S. S4 for the assessment year 1939 40. r 
The case dragged on before the Income-tax Qffio^ 
and on 31.3-1944 a revised assessment 'order 1 W 
paas^ computing the income at Bs. 6,146. .^ 
appeal was preferred before the Appellate Ae^ 
tant Commissioner. He dismissed the appeidk 
whereupon an appeal before the Tribunal waB 
filed. That appeal was Argued, along /with , 
appeal by Chatturam Horilram Ltd., on tM 
basis that the facts in both the cases were aimjjW^ 
The Indian Finance Act, 1989, was brought . 
force in Chota Nagpur with effect from SO-SolOtf 
by Bihar Regulation IV [4] of 1942. That Begu» 
tion was assented to by the Governor General c8|p 
30.6 1942 and published in the Bihar Gazette OB 
7 7 1942. If the Regulation had not been madetly. 
the Governor, the original assessment mad0 oBj 
25- 8. 1939 and the revised assessment 
31-3-1944, would have been set aside, Two jpoSutfl 
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were raised before the. Appellate Tribunal (i) 
Whether the notice issued on io.7il94i uuior s. 34, 
Inoome.tax Act was validly issued; and (2) whe- 
ther the cash credits amounting to Rs. 7,800 in the 
asaeaaee company’s books were satisfactorily 
explained by the assesses company. 

The question ns to what definite information 
did the Income-tax Officer have on 10-7-1941 when 
he directed the issue of a notice under S. 84, was 
not raised before the Tribunal, The argument 
before the Tribunal was that there could bo no 
question of income escaping income-tax when the 
Indian Einnnoe Act was not in force in Cbota 
Nagpur at the material time. 

The position that emerges out of the facts 
stated above is that an original assessment was 
made on 25-6- 1939 and a revised assesEment on 
31-3-1944. If the Begulation referred to above had 
not been made these assessments would bo invalid. 
The questions of law that arise out of the facts 

stated above, therefore, are : 

"1. Whf tker the revised assesemant made on 31-3-1944 
is validly made having regard to the fact that the Bihar 
liegulation IV {4] of 1942 had been made with retrospec- 
tive efiect ? 

2. Whether the notice under S. 34 issued on 10-7- 1911 
was validly issued for the assessment for year 1939-40 ?” 

Bamaswami J. — This reference is made by 
the Income-tax Appellate Tribunal under S, 66 (l). 
Income-tax Act. 

f2] The assesses Bihar Mica Concern Ltd. is a 
private company limited, the share- holders being 
Chatturam and Dareanram, holding equal shares. 
The assessee carried on business at Kodarma 
which is situated in Chotanagpore, a partially 
excluded area. The Income-tax Officer made 
assessment for the year 1939-40 on 26-8 1939. The 
income was determined to be Rs. 346. No appeal 
was preferred by the assesses to the Appellate 
Assistant Commissioner or to the Tribunal. On 
IQ- 7-1941 the Income tax Officer issued notice 
under S. 34 on the ground that the income bad 
I^artly escaped assessment, The proceedings conti. 
nued till 81.3 1944. A revised estimate was made 
and the total income was computed to be Bs. 8146. 
An appeal was preferred by the assessee to the 
Appellate Assistant Commissioner who dismissed 
the appeal. A second appeal was preferred before 
the Appellate Tribunal who heard it along with 
the appeal instituted by Chbatturam Horilram 
Limited, The Appellate Tribunal delivered a 
single judgment dismissing both the appeals. 

[8) At the instance of the assessee the Appellate 
Tribunal has referred the following questions of 

law for being determined by the High Court : 

(1) “Whether the revised asseesment made oa 31-3- 
1944 is validly made having regard to the fact that the 
Bihar Begulation IV [4] of 1942 had been made with 
retrospective efiect ? and (2) Whether the notioe under 
8. 84 iseued on 10.7-1941 was validly issued for the 
[asBesement of the year 1939-40?" 

[ 4 ] In my opinion both these questions must be 
(Wswered against the assessee in view of the 
prihoiple enunciated by the Federal Court in 


Chatturam v. Commissioner oj l^icome tax, 
Bihar, (l947) 16 l. T. u. 302, In that case the 
a3303BO0 was served on 20,4-1940 with a notice 
under S. 22 (2), Income-tax Act, for furnishing a 
return in the prescribed form for the accounting 
year 1939 40, On 22-4-1940 a notice under S. 22 (i) 
was published in the newspapers requiring persons 
generally to submit the returns in prescribed 
forco. On 2G 5 ISaO the Governor of Bihar by 
Notification under s. 92 (i). Government of India 
Act, directed that the Indian Income-tax Act and 
the Indian Finance Act 1940 should bo deemed to 
have been applied to the Chotanagpur Division 
with retrospecsive effect. To remove doubts as to 
the retrospective applicability of the Acts the 
Governor of Bihar acting under s. 92 ( 2 ), Govern- 
ment of India Act made Regulation i [ 1 ] of 1941. 
The Regulation received assent of the Governor - 
General on 13 6-1941. There were appeals against 
the assessments and the appeals were pending 
when Regulation I was made. Upon these facts it 
was hold by the Federal Court that under 
S. 92 ( 1 } the Governor was acting in exercise of 
his legislative powers; that in any event under 
S. 92 ( 2 ), Constitution Act, the Governor had full 
plenary powers of legislation in respect cf the 
partially excluded area and that he had power to 
make Regulation i [l] of 1941 applicable to the 
Chotanagpore Division with retrospective efleet. 
It was further held that the issue or receipt of a 
notice was not the foundation of the jurisdiction 
of the Income-tax Officer to make the aseessment 
or of the liability of the assessee to pay the tax. 
The liability to pay the tax is founded on Ss, 3 
and 4, Income-tax Act, which are the charging 
sections. Section 22 and others are the machinery 
sections to determine the amount of tax and it 
was futile to contend that the Income-tax Officer 
was not entitled to assess the party or that the 
party is not liable to pay any tax because notice 
had not been issued to him. 

[6] Applying the ratio of this decision to the 
present case it is manifest that both the questions 
referred to the High Court must be answered in 
the affirmative- The assessee must pay the cost of 
this reference. Hearing fee Rs. 250* 

[6] Sarjoo Prosad J — I agree. 

V.S,B. Answer against assessee, 

A. I. R. (38) 1931 Patna 187 [C. N. 32,] 

Shearer and Sarjoo Prosad JJ. 

Visheswar Singh — Petitioner v. Commis~ 
sioner of Income tax, Bihar and Orissa — 
Opposite Party. 

Mieo. Judioial Case No. 228 of 1949, D/- 13 10 1960. 

Income-tax Act (1922), S. 41 (1) — Trust — Con- 
struction — Applicability of first proviso. 

A babuana grant provided as follows The late 
Mabarajadhiraj Sirliameshwar Singh constructed a palace 
known as ‘Rajnagar Palace*, as also several temples of 
marble and masoDary, all of rare arohiteotural l^auty and 
value and installed therein varioua deities ... It is the 
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pioas datj of the parties to theee presents to make 
suitable provision for the performance of the daily wor* 
ship, Baj Bhog, periodical festivals and ceremonies of the 
said de ties as well for the upkeep, preservation, 
repair and maintenance of these monumental works of art 
with their appurtenances of gardens, tanks, eto. There- 
fore, out of the villages mentioned in Sch. A at foot hereof, 
the villages detailed and speci&ed in Schs. B and 0 here- 
under written are granted to the said Maharajadhtraj 
Kumar Visbeswar Singh subject to the trust that the 
income of the villages speoified in Sch. B would be wholly 
devoted to tbe per/ormance of the Pooja, Path, Raj 
Bhog, Utaab and Samaiya of the deities aforesaid and 
that of the vilJageB in Sob, 0 would bo entirely devoted 
to the maintenanoef upkeep^ repair and preservation of 
the said palaces, temples, gardens, tanks, and other 
appurtenances l 

Held, that the document did not create two different 
kindi of traats. It was in substauce a dedioation of all 
the properties to tbe deities and in making tbe dedica- 
tion, it separately provided on the one hand for tbe 
performance of the pujae and observance of the festivals, 
•to., and on the other for the repair and upkeep of the 
temples and other appurtenances. The mere fact that 
the palaces, gardens and tanks had also been mentioned 
did not in any manner affect the position because these 
things went along with tbe temples and the idols which 
were installed therein. Both Bchs. B and G properties 
had the same oharaoteristics, and the income from both 
the properties was to be spent over determinate objects, 
namely, the deities which were undoubtedly juridical 
persons. Though tbe shares of these deities had not been 
defined all the various deities had been menvioned in 
the document, and, ae such in tbe eye of law they Lad 
equal shares in the income of the properties, and, in 
the circumstances, the income of the properties in Sch. C 
also phould be asEessed in the same manner as the 
income of the properties in 8oh. B. Thus the income of 
the trust property in the bands of the trustee was not 
liable to be asseesed at the maximum rate under tbe 
first proviso to S. 41 '1), but should be assessed a^ the 
rate applicable to the individual income ol each of the 
deities : A I. B. (34) 1947 Pat. 178, Eef. [Paras 3, 6] 

Anno. Income-tax Act, S. 41, N 1. 

B. Ct De, Pretn Lcl and S, P. Srivastava — for Peti- 
iioner; 61 . N. Dutt—for Opposite Party, 

Case referred to 

('47) A. I. B. (34) 1947 Pat 178 ; (1946-14 I. L. B. 703.) 

[Paras 3, 6] 

Sarjoo Pfoaad J. — This is a reference made 
under S. 66 (1), Income-tax Act, by the Income- 
tax Appellate Tribunal, Bombay Bench. The 
point of refereuce is 

“ whether the income from the properties mentioned in 
Sch 0 is taxable at the maximum rate under the first 
proviso to 8. 41. *’ 

The answer to the question depends upon the 
interpretation of a certain deed of trust executed 
by the Maharajadhiraj of Darbhanga on 23-7- 
1929, in favour of the applicant, Baja Bahadur 
Visheswar Singh, his brother. 

[s] The facts are that in the Darbbanga Baj, 
which is claimed to be an impartible estate, 
maintenance grants are made in favour of the 
junior members of the family. They are com- 
monly known as babuana grants, In pursuance 
of this practice it appears that the present 
Maharajadhiraj of Darbbanga executed the deed 
aforesaid under which a hahuaitci grant was 
given to the applicant in respect of a number of 


A. 1. R, 

villages in separate enjoyment. I shall briefly 
refer to the relevant terms of tbe document in 
question. After the preliminary recitals, it pro- 
ceeds to state as follows : 

“Now tbeee presents witness that in accordance with 
the family custom or usage, otherwise called Bastcer 
Khandan or Kolachar of Darbhanga Baj, ol assigning a 
maintenance of Babuana grant to the younger son or soni 
of the family and also in pursuance of the aforesaid amic- 
able settlement and arraugenient the said Maharajadhiraj 
Eameshwar Singh Bahadur doth hereby grant and convey 
to the said Maharajadhiraj Kumar Visheswar Singh 
such interest in all the villages or parts of villages A 
other classes of lands, appertaining to and in fact oonsti- 
tuting tbe Rajnagar Circle of Darbhanga Baj as per 
detailed list given in Sch. A below with all arreari^of 
rent due in respect thereof nith all buildings, Btruotorei, 
erections, standing thereon, except such as are herein- 
after specified as trust properties and all rights appertain- 
ing thereto as are uenally conveyed nnder aBaboana 
grant to tbe junior members of the family to have A to 
hold the same as a maintenance or Babuana grant 
according to the custom of the family subject amongai 
othos to the conditions hereinunder steoifiaally aei 
forth." 

This recital ahows that the applicant received a 
grant of all the villages given in Sch. A of tbe 
document except such as were hereinafter speci- 
fied as trust properties. Now, the speoifioation of 
the trust properties is contained in para. 5 of tbe 
recitals in the document. I propose to reproduce 
a part of this para, which has been the subject- 
matter of interpretation by the parties before tbie 
Court. Para 5 says : 

“That the late Maharajadhiraj Sir Bameshwar Singh 
constructed a palace known as *Bajnagar Palace* as also 
several temples of marble and maBonary alJ of rarearobitc^ 
tural beauty and value and installed therein various dei- 
ties., viz. Sti Durga, 6ri Kali, 8ri Ardh Narishwar, BH 
Hajeshwari, Sri Bamsbwarnatb Mahndeva, Sri Badha- 
kriehna, Sri Ramjanki. Sri Soorj, Sri OribaDebi(OoBWaD), 
SriVishunand SrlMahadeva, tbe a aid palace and temples 
are sitnated in village Bejnagar except two temples wMeb 
are situated in viilages Barrooar and Korabia, Pergansa 
Baobhaur and all tbe three villages aforesaid form part of 
this grant. The late Maharajadhiraj, Sir Bameshwar 
Singh used to celebrate the Fnja, Path, Baj, Bhog Utsab 
and Samaiya of the various deities aforesaid on a grand 
scale befitting his position as Maharajadhiraj of Dsr* 
bhanga. Bence, it is the pious duty of tbe parties to 
these presents to make suitable provision for the perfor* 
mance of the daily worship, Baj Bhog, periodical iestival* 
& ceremonies of the said deities as well as for the up- 
keep, preservation, re, air and maintenance of these mona- 
mentai works of art with their appnrtenances of gardens, 
tanks, etc. eto. Therefore ont of the villages memion^ 
in Sch. A at foot hereof, the villages detailed and ppert' 
fied in 8chs. B and 0 hereunder written are granted to 
the said Maharajadhiraj Kumar yUheswar Sir gh euhjeek 
to the trust that the income of tbe villages specified in 
Bob. B would be wholly devoted to tbe performbnce of the 
Pooja Path Baj Bbog Utsab and Samaiya of tbe deities 
aforesaid and that of the villages in ach. 0 would ^be ei^ 
tirely devoted to tbe maintenance, upkeep, re | ait 8®® 
preservation of the said palaOTS, temples, gardens^ tanks, 
and other appurtenances. Thesaid Mabaiajadhiraj Kucasn 
shall stand possessed of tbe said palace, temples with 
their appurtenances and tbe villages mentioned in Sobs- 
B and C below upon trubt lor the purposes above 
tioned and shall be the first trustee in respect thereof . > 

I may also refer to another relevant recital in' 
the document as contained in para 6. The rele- 
vant portion is 
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*'The ator«aud palaoo aal toinploi as also tho villages 
mentioned lu Sahs. B and C stiall not be liable to be 
partitioned, sold, esohaagod or otborwiso disposed of or 
dealt with by the trustee uoc ebsll tho inaome of the 
aforesaid viiiages or any of thorn bo need or spoat otber- 
wise than for tho purposes sot forth above.'* 

Th^ae reoifcals indicate tliat the properties speci- 
fied in Sobs. B and 0 of the doomnenfe wore given 
to the Raja Bahadur to be held aa a trustee for 
disbursing the income thereof over the perfor- 
mance of the daily worship, Kaj Bhog periodical 
festivals and ceremonies of the deities as well as 
for the upkeoi), preservation, repair^ndmaiuten- 
anoe of the monumental works of art with their 
appurtenances of gardens, tanks, etc. The recitals 
also show that the income from seh. B properties 
was to be wholly devoted to the performance of 
Paja Path, Raj Bhog, Utasab and Samaiya of the 
deities, and that the income from soh. o proper- 
ties was to be devoted to the upkeep, repair preser- 
vation of the palaces, temples, gardens banks and 
other appurtenances. The contention of the asses- 
see is that the properties both in Schs. B and 0 
were part and parcel of the same endowment in 
favour of the deities who were the cesti (jui trust, 
and that blie properties being vested in the deities 
or held in trust for them by the applicant, who 
■was the first trustee, under theterms of the proviso 
to S. 4:1 of the Act, it should be deemed that each 
of the deities installed in the various temples 
enumerated in the document has an equal share 
out of theincomeof both the properties mentioned 
in Schs. B and C of the domment, and therefore, 
the assessment should be on this basis, ^be con- 
tention of the Department, however, is that the 
document really speaks of two separate trusts, 
one in respect of the deities and the other for t e 
, purposes of maintaining the palaces, temples, 
gardens, tanks, and other appurtenances; and a - 
though, in BO far as Soh. B properties are concer- 
nod, it may be held that the dedication was in 
favour of the deities but in respect of Sch. c pro- 
perties, the properties being vested in the trustee 
himself and not in the palaces, temples gardens 
oto, which were not juridical personal the assess- 
ment in respect of the incomefrom Sch. c proper, 
ties should be at the maximum rate under the 


first proviso to S. 41. , 

[8l The Income-tax officer held that the income 
x)f the properties mentioned in the trust deed was 
nob receivable on behalf of any particular person; 
the shares of the beneficiaries being indeterminate, 
be, therefore, assessed at the maximum rate, ine 
appellate Assistant Commissioner of Income-tax 
upheld the assessment. He observed that on the 
terms of the deed the individual shares of the 
persons on whose behalf the incomes of the trust 
•propertisB were receivable were indctermina e or 
unknown and that the mere fact that the trustee 
disbursed or appropriated the income in a 
manner did not affect the legal posibio^i. When 
•thOriEiatter oame to the Income-tax Trihuna , e 
/'Tribunal was of the view that in,r0Speot of Soh. B 


properties mentioned in the document the income 
of which was wholly devoted to the worship of the 
deities is of the different templeB, the assessment 
should not be at the maximum rate but at the 
rate applicable to each beneficiary and deity. In 
doing so, they relied upon a decision of this Court 
Sri Sri J yotishwari Kalimata v. Commissioner 
of Income tax, B d' 0„ (A. I. R (^4) 1947 Pat. 176: 
194G-14 I. L. R. 703. In regard to Sch. C properties, 
however, they took the view that the income 
from these properties stood on a dtlferent footing. 
They held that the income of these properties 
was to be utilised for the upkeep of the palaces, 
gardens, tanks, temples, etc. As these objects were 
not juridical persons, it could not be said that 
the properties were vested in them; nor could it 
be said that the income was to be disbursed over 
these objects according to some determinate 
shares. They, therefore, held that the assessment 
in respect of the income from those properties in 
sch C should be at the maximum rate; in other 
words, they allowed the objection of the assessee 
in respect of Sch. B properties but rejected his 
claim in respect of Soh. C properties. And this 
they did on the basis that in their view the docu- 
ment created two different trusts, one for the 
Puja Path etc. of the deities, & the other for the 
maintenance of the palaces, gardens, tanks, tern- 
pies, etc. They also observed that in regard to the 
second trust, if it had been restricted to the up- 
keep of temples oaly, it might well have been 
assumed that it was intended for the benefit of 
the deities. But the objects mentioned therein in- 
clude other objects also, & therefore the principle 
that a trust in favour of the temple means a trust 
in favour of the deities installed therein, & there- 
fore, a trust* in favour of a juridical person does 
not apply to such a case. In my opinion, the 
members of the Tribunal were in error in think, 
ing that the document created two different kinds 
of trusts. It is true that the provision in the 
document that the income from Seh. 0 properties 
was to be utilised entirely for the maintenance, 
upkeep, repair & preservation of the said palaces 
temples, gardens & other appurtenance may ap- 
parently lead to this impression; but this recital 
has to be read in the light of the recital in the 
earlier part of the para, which quite clearly shows 
that the intention was to provide for the perfor- 
mance of the daily worship of the various deities 
installed in the several temples of marble & 
masonary, all of rare architectural beauty, & also 
to provide for the upkeep of these monumental 
works of art with their appurtenances of gardens, 
tanks, etc. It was, therefore, in substance a dedi- 
cation of all the properties to the deities of which 
the applicant was appointed the first trustee 
under the terms of the document A in making 
the dedication, it separately provides on the one 
hand for the performance of the pujas & observanoe 
of the festivals etc. & on the other for the repair 
& upkeep of the temples A other appurtenances. 
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The mere fact that the palaces, gardens & tanks 
have also been mentioned does not in any manner 
afifect the position because these things go along 
with the templos iv the idols which are installed 
therein. The intention of the document was not 
to treat these objects as separate entities, & it is 
difficult to hold that the trust created in respect 
of sch. c properties in view o£ their small income 
was something quite apart from the trust in 
favour of the idols in the temples. Beading the 
whole para together, the impression is that they 
are all part & parcel of the same trust though it 
is enjoined upon the trustee to spend the income 
from the properties in the two schedules in dif- 
ferent ways, one exclusively for the purposes of 
worship & the other for the upkeep of the tem- 
ples, gardens & other appurtenances thereof. If 
the above construction of the documents is adopt- 
ed, then it is quite clear that both Schs. B & C 
properties have the same characteriatics, in that 
case the income from both the properties is to be 
spent over determinate objects, namely, the deities 
which are undoubtedly juridical persons. It is 
true that the sbarea of these deities have not been 
defined but all the various deities have been men- 
tioned .in the document, & as such, it will have to 
be assumed that in the eye of law they had equal 
shares in the income of the properties, & in the 
circumstances, the income of the properties in 
sch. C also should be assessed in the same manner 
as the income of the properties in Sch. B. The 
Tribunal have relied upon a decision of this Court 
in Sri J oytishwari Kalimata v. Gommissioner 
of Income^t&Xf B. 0., A. I. R. (34) 1947 Pat. 178, 
which clearly lays down the principle that the 
income of the trust property in the hanis of the 
trustee is not liable to be assessed at the maxi- 
mum rate under the first proviso to S, 41 (l), In- 
come tax Act, but should be assessed at the rate 
applicable to the individual income of each of the 
deities. 

[4] It is contended by Mr. S. N. Dutt for the 
Department that it is not really a trust at all. 
According to him, the properties in sobs. B & 0 
are also vested in the applicant though he holds 
subject to certain conditions, namely, that the 
income of schs. B & c properties is to be spent 
for the purposes specified & earmarked in the 
document. In his submission, Sch. c properties 
have nothing to do with the deities at all. He 
says that the purpose for which the disbursement 
of these properties is to be made is onbirely a 
different purpose, & although the temples might 
be included, yet there are the palaces, gardens, etc. 
also mentioned therein, & as it is not known that 
part of the income is to he spent over these 
palaces, gardens, etc., the amount to be spent over 
the temples is indeterminate. Therefore, he says 
that there is no option but to assess the income of 
the Sob. c properties at the maximum rate as it 
has been done by the revenue aathorities. The 
learned counsel relies upon the finding of the 


A. I. 


Tribunal which is to the effect that there was no 
evidence or material to show that the palaces, 
gardens, tanks, etc., were parts of the temples. He 
points out that a trust in favour of palaces, gar- 
dens, tanks etc. would not be a trust at all. & 


therefore, it must be held that the properties in 
Sch. O were vested in the trustee himself, namely, 
the applicant assess^e. It is true that if the dis- 
position in respect of Sch. c properties is treated 
on a separate footing, then the properties would 
be vested in the trustee himself, but, as I have 
already discussed above, this interpretation will 
not be a correct interpretation of the document. 
S. 41 of the Act does not make any distinction 
whether the properties are vested in the trustee 
or vested in the benefeciaries thereof. It is only 
concerned with the disbursement of the income 
over determinate objects of the trust in defined 
shares or otherwise. Therefore, in my opinioor 
this contention is without any merit & is not sus- 
tainable in view of the true interpretation of the- 
document. 

[5] For the above reasons, the reference should 
be answered in the negative, & the incmne from 
the sch. c properties should be taxed not at the 
maximum rate under the first proviso to s. 41, 
but on the same basis as the income from Sch. B 
properties as directed by the Tribunal already.' 
The assessee, in the circumstances of this case,; 
will not be entitled to any costs of the hearing of 
this application. 

[6] Shearer J. — I agree to the order proposed 
to be passed by my learned brother, but desire to 
say that I am inclined to doubt the correctness 
of the decision in Joytishwari Kalimata v. 
Gommissioner of Income4ace B. S 0., A. I. B* 
(34) 1947 Pat. 178, & think that when a suitable 
occasion arises, it may have to be reconsidered. 

D,H, Answer in the negative^. 
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8. K. Das and Sarjoo Prosad JJ. 

Jai Narain — Appellant v. Syed Ali Murtaza 
— Bespondent. 

A. F. A. D. No. 3138 of 1949, D/- 16-5.1961. 

(a) Civil P. C. fl908), O. 2, R. 2— Previous suit for 
rent in Small Cause Court — Relief of ejectment ^ 
ground of forfeiture of lease not claiined — ,§ p 
sequent suit for ejectment — Maintainability — T, P* 
Act (1882), S. Ill (g). 

The defendant who was a sub-lessee from the plaint™ 
repudiated the plaintiff’s title and refused to pay the rent. 
The plaintiS thereupon gave a notiae to quit and on 
non-compliance of the notice brought a small cause swt 
for recovery of arrears of rent only till the date of suit. 
This suit was ultimately decreed bnt during this 
there was a fresh disclaimer of plaintiff’s title and tbe 
plaintiff without serving any fresh notice to quit 
a snit for possession and injunetion in respect of toe 
demised premises : 

BeW, that the second suit was barred by 0. 3, BrS as 
the plaintiff had failed to claim the relief for ejeotmonv 
of the defendant on the ground of forfeiture^ in Ws p*** 
Tious suit for rent* It was open to the plaiEtifi to chot®® 
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a prOpor forum trhore bo could bnvo olnimod all tbc roliofs 
welling ont of tbo Baioo oaui^e of aotion. But having faittxl 
to do so he must be deemed to have omitted ta suo for 
these reliefs. Ho oouUl not by his own ohoioo dofi'ut tho 
provisions of 0. 9, R. 9, Civil P. 0. : A. I. R. (liOt I0d3 
Pot. 716 and A.I.R. (18) 1931 P.O. 329, lief. [Puma 6, 7] 


Held further that tho suit was not maintainable on 
the basis of diKolairoor of plaintifi’s title in tlic previous 
suit as the plaintiff bod failed to give fresh notice as 
roQuired by S. Ill (g), T P. Act, The previous notice to 
quit could not avail him na it had boon waived by suing 
only fox’ arrears of rent only. [Para S] 

Anno. Civil F. 0., 0. 3, R, 3. N. G. 11, 15; T. P. Act, 
S. Ill (g), N. 16. 

(b) Civil P. C. (1908), S. 100 - Mixed question oi 
law and fact — Question whether status of defendant 
is of sub-lessee or licensee. * 


The question whether the status of the defendant is 
that of sub-lessee or licensee is a mixed question of law 
and fact depending upon the deed of agreement and the 
Burrounding facta and circumstances. As such even if the 
point has been conceded in the lower appellate Court it 
can be attacked in second appeal. [Para 9] 

Anno. Civil P. 0., Ss. 100 & 101, N. 28, 42 & 53, 


(c) T. P. Act (1882), S. 105 — Lease and license — 
Distinction — Easements Act (1882), S. 52 — (Deed- 
Construction— Lease or license). 

A license as defined in S. 52, EaGements Act, must be 
difltlnguiBbed from a lease. A liceuBe does not create any 
interest or property in the estate of the grantor, and, there- 
fore, a licensee is not entitled to a notice to quit before 
eviction. On the other hand, a lease as defined In B. 105, 
T. P. Act, creates an interest in immoveable property, 
and a notice of the intention to determine the lease is 
neoeesaty before eviction. [Para 9] 

A had taken a lease of certain land from the Munici- 
pality for a period of five years with option of renewal 
for the construction of a petrol pump and a shop. By a 
Hobsequent document described ae an indenture of agree- 
ment, A agreed to transfer to B the exclusive right of 
management of the shop and the petrol pump Btaudiiig 
on the demised land in consideration of a premium of 
yia 20 pet month till the time the pump continued to 
eziBt on the site. A undertook to render assistance to B 
in obtaining a lease of the petrol pump in his own name 
from the oil company. A removed the materials of the 
diop and in its place B constructed a new shop. B was to 
all the taxes, charges and the expenses of manage- 
ment and he was to continue the business in hia own 
name. Thus A had no other interest left in the buainess 
except to receive the monthly premium : 

Held, on a construction of the document and the sur* 
roonding olrcumBtances that the document created a sub- 
lease and not a licence in favour of B, [Para 9] 

Anno. T. P. Act, 8. 105, N. 13, 14. 

DtwndiTii PrcLscid for AppeUdtit’t S, A, S&ghir and 
flf, Imteaz Hussain^for Bespondent, 


Cases ref erred to rr^ m 

fSl) A.I.R. (18) 1931 P. 0. 229 : [1^ I. C. 654 . [Pr. 7] 

(■83) A. I. R. (20) 1933 All, 911 ; (149 I. C. 486). IFr.J] 
(’ 40 ) A. I. R. (27) 1940 All. 624; (I. L. R. (1940) ^9* 781). 

I At r * D J 

(■SO) A. I, R. (17) 1930 Bom. 165 ; (31 Cri. L. Jour 1100)^^ 

(’30) A. I. B. (17) 1930 Cal. 739 ; (67 Cal. 655). [Pr. 9] 
<*88) 14 P.L. T. 66S;(A. 1. R. (20) 1938 Pat. 715). [Pr. 7] 
( 1904 ) A, 0. 406 : (73 L. J. P. 0. 62). [Pr. 9] 

Sarjoo Fcoaad J— The defendant is the ap- 
pellant in this appeal which relates to^ a suit for 
pnjohotion and aoconnts. The plaintiff in the 
iMition took in lease a piece of land in Mohalla 
Mzibagh of the Patna town f roni the City 
^fiMciiaiity forthe purpose of installing a petrol 


pump and erecting a shop for motor accesgorieH 
The lease was under a rogistoiod dociunoiit dated 
29th March 1941, for a term of five yrars with 
option for ronowal tor a further period of five 
years. After obtaining the letiae, the plamtill' put 
up a temporary shed on tho site and got a petrol 
pump installed, and he ran the business under the 
name and stylo of Ali & Sons. Finding some 
difficulties in carrying on blie business, the plain- 
tiff on 2ath August 1945, entered into an agree- 
ment with the defendant. Tho terms of the 
agreement have assumed some importance in the 
case and may have to be referred to in some 
detail at a later stage in the judgment. For the 
present it may be sufficient to observe that the 
purport of the agreement was to transfer the 
entire management of the shop to the defendant, 
and the plaintiff in consideration thereof was en- 
titled to the payment of a monthly premium of 
Bs. 20 only with effect from September 1945. The 
defendant in his turn undertook to run the busi- 
ness in its old name with the option to get the 
petrol pump transferred to his own name. By 
virtue of the agreement the defendant was duly 
let into occupation and possession of the land, 
and in course of the year it appears that the 
Standard Vacuum Oil Company transferred the 
lease of the petrol pump to the defendant. The 
lease granted by the Municipality to the plaintiff 
expired in March 1946, and thereafter the defen- 
dant applied to the Municipality for grant of the 
lease to him and changed the original name of 
the businega. The plaintiff states that in view of 
this conduct of the defendant he served a notice 
on 9th September 1947, terminating the agreement 
and asking the defendant to quit the land and the 
business by 30bh September 1947. The defendant, 
however, did not vacate the premises. The plain- 
tiff then instituted a suit in the Court of Small 
Causes at Patna being B. C. C. Suit No. 109/99 of 
1947 for recovery of arrears of premium from May 
1946 to September 1947. In that suit, it is alleged, 
the defendant pleaded, inter alia, that the plaintiff 
had no title to the lease given by the Municipality 
after the expiry of the term of five years mention- 
ed therein. The S, C. 0. suit was decreed on 
16-9-1948, and in revision the decision of the 
learned Judge was affirmed by this Court on 24-3- 
1949. The plaintiff in the meantime had filed the 
present suit on 37-9-1948, urging that the lease in 
favour of the plaintiff granted by the Municipality 
continued to operate and the defendant having 
repudiated the plaintiff’s title had forfeited his 
right under the agreement dated 98-8-1945, to re- 
main on the land. The plaintiff accordingly prayed 
for permanent injunction rtstraining the defen- 
dant from going near the site or working the 
petrol pump or having any concern with the pre- 
mises. There was a further prayer for accounting 
and for a decree in favour of the plaintiff in res- 
pect of any sum found payable to him from the^ 
defendant, 
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[2] The defence to the aoiion substantially was 
chat the defendant had been inducted on the site 
by the plaintifif aa a sub leasee subject to the pay- 
ment of RS. 20 only to the latter, and that the 
agreement in question was not merely to transfer 
the right of management with respect to the con- 
cern. It was farther urged that the plaintiff’s 
lease having expired and no fresh lease having 
been granted to him, the suit at the instance of 
the plaintiff was not maintainable he having no 
title to the property and that no case of forfeiture 
■had at all been made out* The defendant further 
averred that the present suit was barred under 
o. 2, B. 2. Civil P. 0. 

[ 3 ] The learned Munsif who tried the suit found 
that the plaintiff continued to be a lessee in res- 
pect of the premises but that he had failed to 
make out a case of forfeiture. He further held 
tuat the claim for accounts was not maintainable 
and that the suit was barred by o, 2, R. 2 Civil 
P. C. In regard to the defendant’s case that the 
agreement constituted a sub- lease in his favour, 
the learned Munsif accepted the defendant’s plea 
on a consideration of the terms of the agreement 
as also the surrounding circumstances and evidence 
in^ the case. On these hndinga he dismisEed the 
suit. 

[4] The lower appellate Court also held that the 
learned Munsif was justified in coming to the 
conclusion that the plaintiff’s least) had not come 
to an end and the plaintiff was entitled to sue. On 
the question whether under the terms of the 
agreement dated 28-8-1945, only the right to 
manage the business had been transferred, the 
•learned Subordinate Judge observed that the ap- 
pellant had accepted the position that the docu- 
ment created a sub-lease, and that, therefore, it 
was unnecessary to enter into a further discussion 
of the matter. He, however, appears to have also 

found in concurrence with the learned Munsif that 

It IB older from tho ovidonce sad tJio surrounding 
oircumstanceB that tlio intontion of .tbo per ties was to 
a Bub-leas© in respect of the premises. Plaintiff no 
doubt purported to transfer the management of the petrol 

pump and the shop but what was in faot transferred was 
the lease-hold itself.’* 

He accordingly held that the defendant’s status 
'Was that of^ a sub-lessee. He, however, came to 
the Conclusion that the lease in favour of the 
defendant bad come to an end by forfeiture though 
•there was no liability to render accounts* He ac- 
cordingly allowed the appeal and decreed the suit 
’of the plaintiff. 

[ 5 ] It is contended on behalf of the appellant 
that the decision of the learned Subordinate Judge 
on the question of forfeiture was not maintainable 
at all. In my opinion there is much force in this 
-contention. The claim of the plaintiff is based on 
two grounds. It is based, firstly, on the ground 
that when the plaintiff’s lease expired on 29-3.1946, 
in April following the defendant repudiated the 
■ Plamtiffs title and stopped paying rent. Thia was 
loilowed by a no .oe to quit given by the plaintiff 


asking the defendant to vacate the premises by 
the end of September 1946 When the defendant 
failed to comply with the demand in the notice, 
the plaintiff instituted the Small Cause Court suit 
to which 1 have already referred claiming reoo- 
very of premium due from May 1946, up to the 
date of the institution of the suit. The next 
ground on which the claim of forfeiture rests is 
that there was a fresh disclaimer of the plamtiff’p 
title in the written statement which the defendant 
filed in the Small Cause Court suit, and the 
manner in which the suit was con jested by the 
defendant. It may be stated at the outset that 
this written statement was found inadmissible in 
evidence by the learned Munsif. The learned Sab- 
ordinate J udge appears to rely upon the allegation 
made in para. 9 of the plaint of this suit inregaid 
to the recital in the written statement, Bnt thC 
learned Subordinate Judge himself charaoteifises 
the allegation therein as quite vague and .not 
worthy of any weight being attached to it. It is 
doubtful whether the mere recital in the plaint in 
the absence of the written statement in the Small 
Cause Court suit itself would be enough to prove 
the disclaimer in question. There can be, however, 
no dobut that one of the principal questions raised 
in the Small Cause Court suit was the attack on 
the title of the plaintiff. The Small Cause Court 
suit of course ended in favour of the plaintiff, but 
having regard to the manner in which the case 
was contested, there was certainly a disclaimer of 
the plaintiff's title. I will examine both these 
grounds in their order. 


161 In BO far as the first ground is oonoernjsd, 
both the Courts below have come to the oonclup 
sion that the relief as to forfeiture claimed in the 
present snit should have been included in tbb 
plaint of the previous suit, and this pot having 
been done, the relief as to forfeiture is barred 
under o. 2, R. 2, Civil P. 0. The lower appellate 
Court in dealing with the point (though 1 must 
say that he has mixed up the consideration of the 

two aspects of forfeiture) says thus : 

“plaintiff's Buit for rent for the period following the 
first disol aimer in April 1946 amo anted to waiver of 
forfeiture. Plaintiff had a cause of action for ejectment 
or injanction on the dale the S. 0. 0. smt was filed. He 
chose not toinclnde a relief by way of ejectment or 
junction in that suit. His relief as regards the arre^ 
due and the relief by way of ejectment or injunction arose 
out of defendant's refusal to pay tbe premium on the 
ground of plaintiff's want of title. In other words he was 
entitled to two reliefs out of one and the same cause 


action. Having relinguiBbed one of the two reliefs it wtf 
not open to the plaintiff to ask for that relief in anottStr 
suit. If the present suit were based on the oaiM 
of actioa, plaintiff’s claim would manifestly 
barred under O. 2, R. 2 of the Civil Procedure Oooe 
and to that extent 1 entirely agree with the contention yut 
forward on behalf of the reapondent.'* , . 

The decision of the two Courts below pi3i|he 
point appears to me to be oorreot« The 
action conaistB of the whole bundle otfapts 
entitles the plaintiff to certain reliefs. 
that a particular set of facts may be 
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to a oertam kind of relief but that will not mean 
that those sets of faots oonstitute ditfevent oiuaea 
of action, They all form the oooasion or founda- 
tioD of a siiit| and with a view to avoid multi* 

plioity of litigations the Code provides under 
o. 2 , B. 2 that 

‘ a person entitled to more ihau one relief ia respect of 
the same eauae of action may sue (or ail or any such 
i^eiiefs; but if be omits ^ except witb the leave of tbc 
Court, to sue lor all auoh ruliefB, no shall not aftei-warda 
sue for any relief so omitted.’’ 

It is not, therefore, open to the plaintiff to cut 
up the different sets of facts all rotating fco the 
same cause of action but connected with a parti, 
jcular kind of relief in order to make the different 
sets the foundation for different suits, He must 
sue for all these reliefs together and his omission 
|to do so disentitles him to seek the relief in a 
subsequent suit. The plaintiff in this case, as 
observed above, was entitled to sue for ejectment 
of the defendant on the ground of forfeiture by 
the time be instituted the Small Cause Court 
j^it. He did not, however, choose to do so. 
therefore his claim now on this ground evidently 
oomes under O. % R. 2 (3), Civil P. C. It was 
held in Sagir Hassan v. Tayab HassaUt a. I. R. 
(27 ) 1940 ALIj. 624 that if a person is wrongfully 
kept out of possession of immoveable property 
he is entitled to sue for possession and for mesne 
profits and under the provisions of O, 2 , R, 2 ( 3 ) 
■be is bound to include both claims in one suit. 
If he sues onl^^ for mesne profits he cannot in a 
subsequent suit sue separately for possession. In 
the present ease, the plaintiff sued only for the 
premium due when he instituted the Small Cause 
Court suit bub not for posaesaion. Therefore, he 
cannot now on that account claim recovery of 
‘possession. 

[7] It is next argued on behalf of the plaintiff 
that in the Small Cause Court suit there could 
have been no claim for recovery of possesaion, 
|Now it waa open to the plaintiff to chose a proper 
forum and he cannot by his own choice defeat the 
provisions of the Code. There wag nothing to 
prevent the plaintiff from instituting the suit 
before another Court of competent jurisdiction 
where he could have claimed all the reliefs to 
which he was entitled under the same cause of 
laction, As observed in Kamakhya Narain Singh 
y. Bamraj Singh, 14 P. L. T. 663, there is no 
•reference in 0. 2, b, 2 of the Code to the juris, 
diction of the Court trying the claims, and if the 
plaintiff chose the Court of the Additional Sub- 
ordinate Judge in the exercise of his powers as 
Munsif, he merely relinquished a part of his 
claim within the meaning of the second part of 
iR. 2 to 0 . 9 of the Code. Here, as he chose a 
lOourfe where the relief os to ejectment or injuno. 
jtion could not be*j^anted to him, he would he 
Ideemed to have omitted to sue for these reliefs. 
The cage relied upon ' bn behalf of the plaintiff 
viZi Naha Ki^inar y,' Badhashyam Mahish, 
‘•^'.11 19S1 P. 0/299 does not help his oon- 
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tention at all. On the contrary, it lends support 
to tho conclusion at which I have arrived. Their 
Lordships observed in that case that tho relief 
for rent and profits which could have been prayed 
for in a previous suit for conveyance of proper- 
ties and arising out of the same cause of action 
cannot be prayed for in a subsequent Suit. 

[ 8 ] The question then is whether the right for 
foikeituro could be claimed on chc fresh dis- 
claimei* in tho Small Cause Court suit itself, The 
loained Suboidinate Judge thinks that the pre- 
sent suit is founded on the forfeiture caused by 
tho subsequent disclaimer made in the written 
statement tiled by the defendant in the Small 
Cause Court suit (vide para. 14 of the plaint). He 
also observes that 

the facj that, the S. C. C, suit waa preceded by a 
notice is immaterial in this case. The notice muit be 
deemed to have been waived since plaintid claimed 
arrears only m the pieviouB Buit." 

Therefore, on this finding the service of the 
previous notice to quit could not now be availed 
of by the plaintiff. The learned Subordinate 
Judge, however, thinks that any fresh notice was 
not necessary “inasmuch as it is a case of forfei- 
ture caused by disclaimer". This part of the 
decision of the learned Subordinate Judge has 
been very seriously questioned before us; and I 
think quite rightly, having regard to the provi- 
sions of s. Ill (g) of the Transfer of Property 
Act. Section ill (g) says that a lease of immove- 
able property determines by forfeiture in case 
the lessee renounces his character as such by 
setting up a title in third person or by claiming 
title in himself; but in all such cases it provides 
that the lessor or his transferee must give notice 
in writing to the lessee of his intention to deter- 
mine the lease. Therefore, when there was a 
fresh disclaimer of title by the defendant it was 
the duty of the plaintiff to have given him a 
fresh notice in writing of his intention to deter, 
mine the lease, There is no evidence in this case 
of any such notice having been given, and the 
learned Subordinate J udge was wrong in thinking 
that no such notice was necessary, he having 
himself found that the plaintiff could not take 
advantage of the previous notice to quit because 
that part of his claim was now closed by reason 
of the provisions of the Code stated above, 

[9] Learned counsel for the respondent has, 
therefore, raised the most serious question that 
the defendant was not a lesse.e but a mere licensee, 
and therefore no notice for determining the lease 
was necessary. He contends that the question 
turns upon the interpretation of the indenture of 
agreement between the parties which is the docu- 
ment of title and is, therefore, a pure question 
of law. I have already stated that before the 
lower appellate Court it was conceded that the 
finding of the learned Munsif on the point that 
the deed of agreement created a sub-leaee was 
correct, I have also shown that the finding of 
the Courts below on the point does not merely 
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rest upon the deed of agreement but also upon 
the surrounding facts and circumstances of the 
case. But the question being a mixed question 
of law and fact and the inference whether the 
status of the defendant was that of a sub- lessee 
or that of a licensee: being an inference of law 
arising on those findings, I am nob prepared to 
bold, as at present advised, that the concession 
made on behalf of the plaintifif is conclusive. I 
have, therefore, to examine the question on 
merits. Primarily, we have to decide the question 
on the terms of the document itself and it is 
only where the terms are of an ambiguous char a c. 
ter that we can look to other evidence and 
circumstances bearing on the question. It has 
been often said : Tell me what the parties have 
done under the document and I will tell you 
what the document means.” The conduct of the 
parties, therefore, as to how they themselves 
treated the agreement in question would be very 
material. The distinction between a lease and a 
license is well known. 'License' has been defined 

in B. 62, Indian Basements Act (5 of 1882) as 
**a right to do, or continue to do, in or upon the immo- 
veetble property of the grantor, sou^ething which would, 
in the absence of Buch right, be unlawful, and such 
right does, not amount to an easement or an interest in 
the property.” 

In other words, a license does not create any 
interest or property in the estate of the grantor, 
and, therefore, a licensee is not entitled to a 
notice to quit before eviction. On the other hand, 
a lease as defined in 9. 105, Transfer of Property 
Act, creates an interest in immoveable property, 
and as I stated above, a notice of the intention 
to determine the lease is necessary before evic- 
tion. The distinction, therefore, in the two oases 
is one of substance and not of mere words. The 
only difficulty is to find out this distinction in a 
given case and sometimes the line of demarcation 
is very thin. The Judicial Committee of the 
Privy Council in Glenwood I/umber Co. Ltd. v, 
Phillips, tl904) A. c. 405 made the following 
pertinent observation : 

*'It the (fleet of the instrument is to give the holder 
an exclusive right of occupation of the land, though 
Bubject to certain reGervationd or to a restriction of the 
parpose for which it may he used, it is in law a demise 
of land itself.” 

That was a case where under the document a 
right had been given to out timber on the land, 
and the argument was that there was no demise 
of the land itself but a mere license to out 
timber; but this argument did not find favour 
with their Lordships. Similarly, the Bombay 
High Court following the above observations of 
the Judicial Committee, in Sharif Dadumiyaji 
Y. Emperor, A. i. E. (17) 1930 Bom. 165 said as 
follows : 

‘‘The main test for deciding whether a person is a 
licensee of a property or a lessee is that of exolnsive 
possession. If the effect of the agreement is to give ex- 
olosive poasesBion to the holder though subject to certain 
reservations then it is a lease if the agreement is merely 
for the use of the property in a certain way and on 
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certain terms while it remains in the possession and 
control of the owner, it is a license.” 

These decisions have been followed in various- 
other cases, for instance, Behari Lai y, Chhoter 
a.i.e, (20) 1933 ALL. 9 11 and Secretary of State 
V. Bhupal Chandra Bay, 57 Cal. 655 ; A.l.R, [n} 
1930 Cal. 739. In the Allahabad cases the docu- 
ment recited that so long as the donee or his 
sons or heirs continue to carry on the business 
of the said shop and the sale of goods and 
merchandise therein, till then the donor or hia 
heirs would allow it to be carried on therein, but 
whenever the donee or his heirs close the said 
business and the shop becomes vacant, then the 
donor or his heirs would re-enter into the posses, 
sion of the said shop. It also appeared in the 
facts of that case that: the donee had exclusive 
possession and control of the shop so long as he 
carried on business thereof. He had also been 
made responsible for the repairs and it was quite 
obvious that he had the right to exclude from 
possession every one else including even the 
lawful owner, and under these oiroumstances 
their Lordships held that it was a demise of the 
shop itself and not merely a license to carry on 
the business of the said shop. In the Calcutta 
case a plot of land which was used as a hat or 
market was let out for a fixed period and for e 
fixed sum. The person to whom it was let out 
had the right to collect tolls in the market and 
had covenanted to keep the hat clean and not to- 
intei’fere with the rent of any permanent shop 
and not to make alterations without the leave 
of the person who let it out and the former was 
bound to deliver possession at the end of the 
term. In spite of the restrictions aforesaid, it 
was held that the person to whom the land had 
been let out had sufficient control of the land and 
the settlement was in the circumstances construed 
as a lease and not as a license. The oases must 
of course be of an illustrative character, but 
keeping the above principles in view, we have to 
see what the document amounts to in the present 
case. A copy of the deed of agreement in ques- 
tion has been placed before us. It is termed as 
as an indenture of agreement and the document 
recites at various places that the first party 
(plaintifi) had agreed to transfer the management 
of the oil pump and the shop existing on the land 
to the second party (defendant). It is, therefore, 
argued that prima facie it was a mere transfer 
of management and was not a transfer of interest 
in immoveable property. But the document shows 
that the agreement was to enure indefinitely till 
the petrol pump existed on the present site. The 
petrol pump belonged to the Standard Vacuum 
Oil Go. and not to the plaintiff and the stipulation 
was that even if the Company transferred the- 
lease of the pump to the second party, even then 
the second party was liable to pay the first party 
the monthly premium payable under the agie®- 
ment till the time the pump continued to e*i8t 


1981 Jai Narain V. Syeh Ali Mouta/a (Das J.) Patna 195 


on the present site. The first party even under- 
took to render assistance to the second party in 
obtaining a transfer of the lease of the pump. 
So far as the shop is concerned it lias been found 
that the plaintiff had removed the materials of 
the previous shop constructed by him before he 
let out the land to the defendant. The previous 
shed was made of tin only and the defendant 
after he had entered into occupation under the 
agreement constructed the shed at present stand- 
ing on the land which is made of bricks and 
wood. Therefore the premiuna was in respect of 
the shop and the land both. Then again under 
the deed of agreement between the plaintiff and 
the defendant it is mentioned that all the 
municipal taxes, petrol taxes, electric charges, 
income-tax, all the expenses of the management 
and repairs of the road etc. shall be exclusively 
paid by the second party with effect from Septem- 
ber 1945. The first party appears to have no 
other interest left except for the payment of the 
monthly premium of Rs, 20 and otherwise the 
second party was entitled to the exclusive use 
and enjoyment of the land. In fact, it lias been 
found that he even changed the name of the 
business shortly after this agreement and the 
plaintiff did not object to the same but rather 
acquiesced in this act of the defendant and con- 
tinued to get the rent of Rs. 20 per month only. It 
has been also found that with the express consent 
of the plaintiff, the defendant got bis name regis- 
tered with the Standard Yacuum Oil Company as 
a dealer and within a week of the agreement in 
his favour he began to carry on his business in 
the name of Mohan and Sons. These findings 
have been arrived at in detail by the trial Court 
and the appellate Court has also affirmed these 
findings which were not seriously questioned and 
in fact accepted before him. The appellate Court 
says : 

^‘The Butject-matter of the agreement is described at 
the loot of the agreement as a piece of land and then 
follows full particulars of that land. It is undisputed that 
the plaintiff ceased to have all concern with the business 
with effect from the date of agreement. It is conceded 
that plaintiff did not invest any capital in the busioess 
which was run by the defendant. The entire capital was 
Invested by the defendant himself. Further plaintiff was 
not to have any concern with the profit or Ioes is what he 
desoribed in his evidence in Court as defendant’s business. 
Defendant was certainly not the agent of the plaintiff or 
an employee under him. The agreement between the 
parties provided that if defendant so liked he could get 
the petrol pump itself transferred to his name. This in 
fact was done soon after the close of the agreement. Even 
the name of the business was changed by tbe defendant a 
week after the agreement. Plaintiff has admitted that he 
never got the license for selling petrol renewed in bis 
name after the close of the agreement. The original lease 
in favour of the plaintiff was also made over to the defen- 
dant. Plaintiff’s allegation in the plaint that defendant 
was merely a manager cannot therefore be accepted. It is 
manifest that he has no manner of concern with the 
fausinesa and that the monthly premium payable to him 
was nothhDg but rent payable for the premises." 

oondnot ot the parties itself indicates that the 
was to treat the agreement not as a 


mero liconse hut as a document ureatiug a lease 
in favour of the defendant a demiee in property 
because the defendant was entitled to the enjoy- 
ment of the property even to the exclusion of the 
plaintiff so long as tbe petrol pump stood on the 
land and the only right which the plaintiff had 
was to get the monthly premium. In my opinion, 
the document, therefore, created a demise in pro- 
perty, and the finding of the two Courts below 
that there was a sub- loa.se in favour of the defen- 
dant is entirely correct. Whatever doubts there 
may have been ou the construction of the dccu 
ment are more than dispelled by the surrounding 
circumstances of the case and the conduct of the 
parties. 1 have, therefore, no hesitation in holding; 
that the decision of the Courts below on the point 
is justified. That being so, the concIusioD is that 
the defendant was entitled to a notice determin- 
ing the lease as provided by S. Ill (g), Transfer 
of Property Act, and that not having been done, 
the plaintiff’s suit in ejectment cannot succeed. 

[lO] I would accordingly allow the appeal, get 
aside the decree of the learned Subordinate Judge 
and restore that of tbe learned Munsif with costa 
throughout. 

[ill Das J. — I must admit that I have been of 
a divided mind as to the true construction of the 
indenture of agreement dated 28-8-1945. 

[12] The document is described as an indenture 
of agreement, it does not expressly say anything 
about transference of any interest in the lease- 
hold, though it talks of management of the shop, 
transfer of the petrol pump etc., at the foot, it 
describes the land, as though tbe description were 
not that of a property demised but rather of a 
property over which the right of holding the shop 
would be exercised. These are circumstances in 
favour of the view that it is a mere license. 

[13] On the other hand, there are the circum- 
stances pointed out by my learned brother; ex- 
clusive right of possession, building of a new 
shop, starting of the business under a new name 
etc. These are circumstances in favour of the 
view taken by the Courts below and accepted by 
my learned brother. 

[14] I would myself prefer the test 'whether any 
interest in the property has been given or not', 
rather than the test of 'possession’; because a 
licensee may also possess the property for exer. 
oising the right given to him by the grantor. But 
an ex elusive right to possess, as distinguished 
from mere permissive possession would, I think, 
turn the scale in favour of a lease, that is, a 
transfer of interest in the property itself. The 
power to exclude others including the grantor is 
hardly consistent with permissive possession, and 
would indicate a transfer of interest rather than a 
mere permission to exercise a right. Therefore, I 
would DOW yield to the view that on a proper 
construction the indenture of agreement is a lease 
rather than a Ucense. 
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[ 15 ] I agree with my learned brother in hia 
conclusions on the har of 0 . 2, R. 2 , Civil P. 0. 


and the necessity of a notice under s. Ill (g), 
Transfer of Property Act. 

[iGl The appeal must, therefore, be allowed 
witii costs, as directed by him. 

Appeal allotved. 
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Mahendra Pal Siunhiary — Petitioner v. 
Crurdeyal Singh and another — Opposite Party. 

Civil lievn. No. G94 of 1950, D/- 7-13 1950. 

Partnership Act 11932), S. 69 (3) (a) — Application 
under S, 8 of the Arbitration Act (1940). 

Even a suit for dissolution of partnerehip and account- 
ing ie not barred under S 69. Where in a title suit by a 
partner, alter a notice to the other partner diasolving the 
partnarsbip, the defendant files an application in the Court 
for referring the matter in dispute to arbitration under S.8 
of the Arbitration Act the case stands on a better footing. 
The application is not barred under S. 69 and is covered 
by S. 69 (3) (a). A. I. E. (26) 1939 All. 735, Bel. on. 
A. I. R, (27) 1940 Nag. 78, Dis&eni, [Paras 6, 7] 

Anno. Partnership Act, S. 69 N. 8, 9. 

A. N. Banerji and A. N. Chakravarty -for Petitioner; 
J anak K%shore—for Op2)osite Party. 

Cass 3 referred to: — 

(’40) I. L. R. (1940) All, 2C: (A. I R, (36) 1939 All. 735 
S. B.) 

(’40) A. I, R, (37) 1940 Nag. 78: (I, L. E. (1940) Nag. 

[Prs. 6 71 

(’43) A. I, R, (30) 1943 Nag. 12: (I. L. R. (1943) Nag*. 24.) 

[Pji 7J 

(3. P, Sinha J. — This is an application in 
revision on the following facts. There was a 
partnership business between one Mahendra Lal 
Kushiary, the present petitioner, and oneGobinda 
Chandra Cbakravarty for the purpose of running 
a motor business in the name and style of Sarju 
Motor Company. Later on Gurdejal Singh, 
opposite party, agreed to join the partnership 
business in place of Gobinda Chandra Cbakravarty, 
and a deed of agreement dated 17.3 1948, was 
executed by the present opposite party. One of 
the conditions of the agreement was that in case 
of any dispute or difference between the parties 
the matter would be referred to arbitration. 
Subsequently, dififereDce arose between the parties 
and the petitioner Mahendra Lal Kushiary sent a 
notice to the applicant on 17-1-1950 dissolving the 
partnership, and later on he also died a title suit 
No. 44 of 1950 in the Court of the Munsif, Hazari- 
bagh Gurdeyal Singh, the opposite party died 
an application before the learned Subordinate 
Judge for referring the matter in dispute to 
arbitration under the provision of 9. 8, Arbitra- 
tion Act, and the learned Subordinate Judge 
allowed the application on hearing the parties, 
and decided to refer the matter to arbitration, 
and the parties were called upon to suggest names 
of arbitrators within a time dxed by the Court, 
and the suit pending before the learned Munsif 
was stayed. 


A. I. It 

[ 2 ] The present petitioner having felt aggrieved 
by the order of the learned Subordinate Judge 
referring the matter in dispute to arbitration filed 
an application in revision in this Court (civil 
Revision NO 496of 1960). This application however, 
was dismissed on 3-8-1950. Having failed in this 
Cjurt, the petitioner filed an application under 
S. 151, Civil P, C. in the Court of the Subordinate 
Judge, Ilazaribagh, for reviewing the order of 
12 7-1950, sending the matter to arbitration. The 
ground of review made out in the application was 
that as the partnership consisting of the petitioner 
and the opposite party was not a registered part- 
nership under the provisions of the Indian Part, 
nership Act (ix of 1932), S. 69 of that Act was a 
bar to the application for sending the matter in 
dispute to arbitration, and that, therefore, the 
Order of 12-7-1950, passed by the Court below was 
without jurisdiction. This application in review 
has been dismissed by the Court below and hence 
this application in revision to this Court. 

[ 3 ] It has been argued, as was argued in the 
Court below, that 9. 69 of the Partnership Act 
was a bar to the application of the opposite party 
for sending the matter in dispute to arbitration 
and the order sending the game to arbitration 
was without jurisdiction. The learned counsel 
appearing for the opposite party has argued, first- 
ly, that in view of the order in civil Revision 
No. 496 of 1950 of this Court, no such application 
for review of the order of the Court below, dated 
IS 7-1910, lay in the Court below, and, secondly, 
that S. 69 of the Indian Partnership Act has no 
application to the facts of the present case. 

[ 4 ] It is true that the order, sending the mat- 
ter in dispute between the parties having been 
affirmed by the order of this Court in the afore* 
said civil Revision No. 496 of 1950, the decision of 
the learned Court below dated 13-7 1950, was 
binding between the parties thereto as it became 
final when the application in revision against that 
order was dismissed by this Court, and in that 
view of the matter it was not open to the peti- 
tioner to re-open the matter again. But the mat* 
ter in regard to the bar of S. 69 of the Partnership 
Act has been argued by both the parties, and I 
consider that to decide the case finally, it is mces- 
sary to give our opinion in regard to the applica- 
tion or non- application of S. 69, to the facts of 
the present case. 

[ 5 ] Section 69 (s) of the Partnership Act lays 
down: 

'‘Tbe provisions of sab-sectlons (1) and (3) shall apply 
also to a claim of set-off or other proceedirg to enforce a 
right arising from a contract, bat shall not affect — , 

(a) the enforcement of any ri^ht to sue for the dis^ola- 
tion of a firm, or for accounts of a dissolved firm, or any 
right or power to realise the property of a dissolved 
firm. . 

The provisions contained in sub-ss. (l) and ( 2 ) bar 
suits in certain circumstances as mentioned in 
those two sub-sections, but clauses (a) and (b) of 
sub 8 (3) of 9. 69, engraft an exception upon the 
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provisiona contained in eub.ss. (l) and (2) of S. 69. 
Th© language of clause (a) of s. 69 (3) on the very 
face of it showa that there is no bar to enforce a 
light to sue for the dissolution of a firm or for 
accounts of a dissolved firm, or any right or power 
to realise the property of such a firm, and this 
view has been upheld in Shibba Mai v. Gulab 
I. L. R. (l940) ALL. 26. That was a suit for 
dissolution of partnership and rendition of acco- 
unts. In that case the defendants to the suit, had 
taken the objection that the provisions of S 69 
are a bar to the maintainability of that suit, but 
their liordships held that the right of a partner 
of an unregistered firm to obtain a decree for 
dissolution of the partnership and for accounts 
remained unaffected by the provisions of sub- 
ss. (1) and (2) of S. 69, in view of the proviso con- 
tained in sub-s. 3 (a) of S. 69 of the Partnership 
Act, and they rejected the plea of the defendants 
in bar of the suit. While disposing of this point, 

their Ijordsbips made the following observations: 

‘'In our iudgmenti ttie intention of the legislature is 
plain. It intended that the rights of the partners of an 
unregiatered Srm in regard to disaolution of the partner - 
ship and accounting were to remain unafleoted by the 
provisions of Sub- sections (1) and (2) of Section 69 of the 
Faitaership Act." 

It is thus clear on the authority of this Pull 
Bench judgment that even a suit for dissolution 
of partnership and accounting is not barred under 
the provisions of S. 69, Partnership Act. The pre- 
sent case, however, stands on a better footing 
inasmuch as no suit had been filed in this case 
but an application was made to the Court below 
under the provisions of S. 8, Indian Arbitration 
Act. In my opinion, therefore, s. 69 of the Act 
was no bar to the application for sending the 
matter in dispute to arbitration. 

t6l The learned counsel appearing on behalf of 
the petitioner has cited before us a decision in 
Ohhotelal Nanahram v. Gopaldas Gulabdas, 
A. I. R* (27) 1940 Nag. 78. This judgment is a 
judgment by a single Judge of the Nagpur High 
Court and it is in regard to the application of 
S. 69 (l), Partnership Act, and his Lordship 
decided in that case that S. 69 (i) bars a suit by 
a partner of a firm although the firm may have 
been disaolved before the suit was filed. That 
case, however, has not been followed in a later 
decision and now it can be taken as established 
that persons who were the partners of a dissolved 
firm can bring a suit for dissolution of partnership 
and accounts, and that S. 69 (i) and (2) is no bar 
to such a suit. 

[ 7 ] Our attention has been drawn by the learn- 
ed counsel appearing for the opposite party to a 
decision in Damodhar Qulahrao v. Eushal Lax- 
man, A. I. B. (80) 1943 Nag. 12 in which the ease 
in Chhotelal Nanakram v. Gopaldas Gulabdas, 
A, I. R. (27) 1940 Nag. 78, was diBtinguished. and 
f lue Lordship Vivian Bose J, said with reference 
% A. I, B. (27) X940 Nag. 78 that he need not 
fnipufflider whether the deoiaion referred to in 


A. I. R. (a?) 1940 Niig. 78, required roconsidoratioji. 
With very great respect to the learned Judge 
who decided the case in A. i R. ( 27 ) 1940 Nag. 78, 
I do not feel bound by the decision arrived at in 
that case. In my opinion, therefore, the provi- 
sions of S. 69, are no bar to the maintainability 
of the application made by the opposite party 
under B. 8 of the Arbitration Act, and that the 
same is covered by the provisions contained in 
the exception- section 69 (3) (a) of that Act. 

[6] In the result, the application is without 
merit and must be dismissed with costs, hearing 
fee two gold mohurs. 

[ 9 ] Sarjoo Prosad J.— I agree. 

D.S, Eevision dismissed. 

A. I. B. (38) 1931 Patna 197 [C. N. 35.] 

Eamaswami and Sarjoo Prosad JJ. 

Mohammad Amin Brothers, Ltd, — Petitioner 
V. Province of Bihar — Opposite Party, 

Mi 60 . JuaioialCase No. 155 of 1948, D/- 7-3-1951. 

(a) Sales Tax— BIbar Sales Tax Act (VI[6]of 1944), 
S. 2 (c) — Dealer — Meaning of. 

Where in spite ot the deed of partneiship entered into 
by the asseeste with other parties which was more in the 
nature of an administrative arrangement for Bupervision 
of the Factory on the baaia of a local directorate subject 
to certain terms about remuneration to the partners con- 
cerned the asseasee, who signed the coutract with the 
Government, remained responsible to the Government for 
the supply of dehydrated meat 

Meld that the assessee was a dealer though aciual 
work of production of the dehydrated meat was entrust-ed 
to a separate concern. [Para 3] 

(b) Sales Tax — Bihar Sales Tax Act (VI [6] of 1944), 
S. 2 (g)— “Sale"— Meaning. 

Where according to the terms of the oontraot the plant 
and machineries were provided by the Government, 
dressed goat-meat was supplied to the asseSBea by another 
contractor at a Sxed price on certain terms agreed to 
between the Government of India and that contractor but 
the assessae himself paid for the effeased meat at a price 
fixed by tho Government and the assessee was entitled to 
receive payment from the Government of India according 
to a fixed scale for the dehydrated meat including the 
cost of contaiaets and packing ; 

Meld that there wag a transfer of property for valuable 
consideration and therefore a “sale". [Para 4] 

(c) Sales Tax-Bihar Sales Tax Act (VI [6] of 
1944), S. 10 (5)— Wilful default. 

Where the assessee bona fide believed that the sale of 
the dehydrated meat being made to the department of tbe 
Government of India was not liable to be charged with 
sales tax, but after he was informed of the decision 
of the Government of Bihar to the contrary he promptly 
applied for registration to the appropriate authorities : 

Held that there was no wilful default committed by 
the assessee within the meaning »of S. Ip (5) and the 
penalty imposed by the Sales Tax authorities ought not 
to have been levied. [tara 6] 

(d) Sales Tax Bibar Sales Tax Act (VI [6] of 
1944), S. 4 (1)— Applicability. 

For S, 4 (1) to operate, it is not ncseasary that the 
businesB which the aseessee carried on in 1943-44 should 
be the same bnalness which he started in 1944-46. 

[Para 5) 

S. N. Dutt and S. C. Sinka—for Peiitioner -.Oovern- 
ment Advocate— for Opposite Party. 

Rama&wami J. — In pursuance of an order 
of the High Court, this reference is made by the 


198 Patna 


Mono Amix Bros. y. Prov_nce of BrnAR fSawtaswamt J.) A. I. ifi 


petitioner under 3. 25 (3), Bihar Salea Tax Act, 
1917. 

[2] The questions forniulated for the determina- 
tion of the High Court are ; 

(1) “Whotber in the circuinstflnees of tbe ease the 
assessee was a clcaJei* within tbe mt'aniiig of 3. 2 (c), Bihar 
Sales T.\3 Act, (2J whether tbe aasessee was liable 

to jiay sales tas in respett of tbe quarters ending 31 12- 
.1941 !Uid 3l-3-l9-lo, and (3) whether tbe assessee was 
liable to pay the penal'y,” 

[3] As regards the first question, it was con- 
tended by Mr, S. N. Dutt on behalf of the aasessee 
that according to the agreement dated 23-3 1944 , 
the actual work of production of dehydrated 
meat in the Digha Factory was entrusted to a 
separate concern. In support of his argument 
learned counsel referred us to paras. 7 and 9 of 
the deed of partnership which is printed at p. 23 
of the paper- book. But the argument of the 
learned counsel is not tenable since on a perusal 
of all the terras of the deed of partnership it 
would appear that tbe agreement was more in the 
nature of an administrative arrangement for 
supervision of the Digha Factory on the basis of 
a local directorate si^bjeet to certain terms about 
remuneration including commission to the partners 
concerned. The contract which the assessee executed 
with the Govei'nment cf India for supply of dehy- 
drated meat has not been printed on behalf of the 
assessee. According to tbe statement of the case 
it appears that the contract was signed by Messrs 
Amin Brothers who continued to be responsible 
to the Government of India for supply of dehy. 
drated meat in spite of the circumstance that the 

j assessee had entered into a deed of partnership 
with other parties. Upon these facts it is clear 
tliat the assessee was a dealer within tbe meaning 
of S. 2 (c), Bihar Sales Tax Act. 

[4] On the second question, Mr. S. N. Dutt 
stressed the argument that the assessee was a 
mere labour contractor and he had not entered 
into any contract with the Government of India 
for sale of goods within tbe meaning of S. 2 (g), 
Bihar Sales Tax Act. As I have mentioned, the 
contract between the assessee and the Govern- 
ment of India has not been printed but the find- 
ings of the Board of Revenue are that according 
to the terms of the contract the plant and machi- 
neries were provided by the Government, dressed 
goat meat was supplied to the assessee by another 
contractor at a fixed price on certain terms agreed 
to bet\veen the Government of India and that 
contractor. It is important to notice that the 
assessee himself paid for the dressed meat at a 
price fixed by the Government and that the asses- 
see was entitled to receive payment from the 
Government of India according to a fixed scale 
for the dehydrated meat including the cost of 
’containers and packing. The Board of Revenue 
has found that according to the stipulation of 
the contract an inclusive price was fixed for pro- 
cess meant to be packed in sealed containers at a 
(prescribed rate. To my mind there is no doubt 


that there was a transfer of property for valua- 
bio consideration and therefore a '‘sale” within 
the meaning of S. 2 (g) of the Bihar Salea Tax 
Act. The contention of the assessee on this point 
fails. 

[5] It was argued on behalf of the assessee that 
he was not liable to pay sales tax for the quarters 
ending 3L. 12-1944 and 31 3-1945 since s, 4 (2) Of 
the Act enacts that the dealer ghall be liable tb 
pay tax 

“with effect from three months after the commencement 
of the year immediately following that during which bis 
gross turnover first exceeded 11s. £000.” 

In this case it was pointed out that the assesses 
started the business of manufacturing dehydrated 
meat at Digha Ghat on 17-4-1944. Tbe Bihar Sales 
Tax Act received assent of the Governor- General 
on '29-5-1944 and was published in the Bibar 
Gazette of 16.6-1944, from which date it came 
into force. It was argued that under S. 4 (2) of 
the Act, the assessee was not liable to pay tax in 
1944-45 but that he was liable to pay tax only 
from April 1945, since the gross turnover exceed- 
ed Rs. 5000 in 1944 45 and indeed the business 
commenced in that year. In my opinion the 
argument of the learned counsel is untenable for • 
the liability upon the assessee is imposed in this 
case not under 3. 4 (2) but under S. 4 (1) of the 
Act which states ; 

“Subject to the provisions of Se. 5 and 6 and with 
eiTect from such date as the Provincial Government may, 
by notification in the official Gazette, appoint, being not 
earlier than thirty days after the date of the said noti* 
fication, every dealer whose gross turnover daring the 
year immediately preceding the commencement of this 
Act exceeded Rs. 5000 Bhali be liable to pay tax under 
this Act on sales effected after the date bo notified.” 

It was, however, contended by the learned coun- 
sel that the dealer admittedly commenced the 
business of dehydrated meat on 17-4 1944 and it 
cannot be said that his gross turnover in 1948-44 
exceeded the sum of Rs. 6000 as required by S. 4 
(l). In this context definition of the word * dealer 
in 3. 2 (o) is important. In 3. 2 (o) “dealer*’ is 
defined to mean 

“any person who carries on the business ot selling 
or supplying goods in Bihar, whether for conmaission, 
remuneration or otherwise , . . * ” 


: is the admitted ease that the assessee was 
irrying on business in Bihar from before and 
lat he had been registered for the year 1943-44 
nder the Bihar Sales Tax for the business he 
ad been carrying on in Ranchi. Learned ooun^l 
I’gued that the business which the assessee had 
irried on in 1943-44 should be the identical busi- 
ess of dehydrated meat in order that the provi- 
ons of s. 4 (i) may operate. But there is no 
^arrant for construing the word "dealer” in a^ 
loh manner. For the definition of the 
dealer” in 8. 2 (c) is wide and unqualified— any 
arson who carries on the business of selling Mw 
applying goods in Bihar . . . . ”. E’er 8. 4 (1) 
) operate it is not necessary that the 
rhioh the assessee carried on in 1943-44 
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the same business of dehydrated meat which he 
started in Digha Ghat in 1944 45, In my opinion 
the assesses was liable under S. 4 (i) read with 
8* S (o) to pay sales tax in respect of the two 
quarters in question. 

[6l On the question of penalty, one Case of the 
assesseo stands on a bettor footing. It was point- 
ed out by the learned coiinsel that there was a 
long correspondence between the (lovernment of 
India and the Bihar GoTornment as regards the 
liability to gales tax of dehydrated meat. From 
letter no, ISt printed at page 27 of the paper 
book, it appears that the Government of India 
requested the Bibar Government that the entire 
output of the factory should be exempted from 
the sales tax on the ground that the factory was 
fL Central Government property and was pro- 
ducing dehydrated meat exclusively for the de- 
fence service. The correspondence was continued 
for some time but on 24-10-1945 the Government 
of India intimated to the assessee that Bihar 
Governnaent had expressed tlieir inability to 
exempt sales to the Food Department from Bihar 
Sales Tax Act. After this intimation was received 
the assessee applied to get himself registered to 
the Sales Tax authorities. It was urged by the 
learned counsel that the assessee bona fide be- 
lieved that the sale of the dehydrated meat being 
made to the department of the Government was 
not liable to be charged with sales tax. After he 
was informed of the decision of the Government 
of Bihar he promptly applied for registration to 
the appropriate authorities. Learned counsel also 
referred to a letter dated 22-12-1944, addressed by 
the Sales Tax Officer to the assessee, to the eHeot 
that meat was exempt from sales tax and the 
business need not be registered under the Bihar 
Bales Tax Act (vide Annexure A, printed ab p, 5 
of the paper book). Upon these facts it is clear 
that there was no wilful default committed by 
the assessee within the meaning of S, 10 (6) of the 
Act and the penalty imposed by the Sales Tax 
authorities ought not to have been levied. I 
would therefore answer this question in favour 

M Since to aceeseee has failed as regards the 
other two questions I hold that he should pay 
costs of this reference. Hearing fee Rs, 250. 

[8] S&Tjoo PrOBftd J. — I agree. The reference 
should be answered in the manner indicated an 
for the reasons stated by my learned brother, 

X),H. Answers accordingly* 
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Eamaswami and Sarjoo Prosad JJ. 

Firm Jitanram Nirmalram PeiiU^er v. 

OoTiimissioncr of Bihar <& 

Patna — Opposite-Tarty. ,q-iori 

Mieo. 7adlotal Case No, 37 of 1949, R/* 1*3-1961. 

lacome-U* Act (1922), S. 33 - Decision of appeal 
by appellate Tribunal without setting aside order of 

cemand. 


The aBseeaoo firm was assessed to income-tax for the 
year 1945-46 on a total income which included three 
sums of oasli-eredits which appeared In the accounts of 
the partnei'B. The Income-tax Officer treated these cash 
amounts as secreted profits of the firm and assessed them 
as such. On appeal the Appellate Assistant Commis- 
sioner of Income-tax held that the question of the cash 
credit should be re-examined after a soruticy of the 
goods, accounts and the books in general. Tbo ap jelL-i 
Tribunal set aeido the findings of the Appellate Assis- 
tant Cotnmissionor in regard to the said amount claimed 
as cash credit by the a£.seseee. But the Tribunal at one 
place in their judgment when disposing of the appeal 
observed thus: “As the examination of the accounts is 
the subject matter of remand order passed by the Appel- 
late .Assistant Commissioner, we do not wish to express 
any opinion on that point:'’ 

Held that although there was some anooialy created 
by the observai ion made by the tribunal in regard to 
the remand order passed ly the Appellate Assistant 
Commissiocer yet in view of their definite and categori- 
cal finding that the amount was not cash credit as 
claimed by the assessee but secreted profits, the anomaly 
was not such as to vitiate the decision of the Tribunal. 

[Para 1] 

Anno, Income-tax Act, S. 33, N. 1. 

Baldeva Sahay, B. N.Jain and Tarl^eshtcar Prasad 
—for Petitioner', S. N. Dutta — for Opposite Party. 

Sarjoo ProsadJ. — This is a reference made 
under S. 6G (2) o! the Income-tax Act by the 
Income-Tax Appellate Tribunal, Allahabad Bench, 
under the directions of this Court* The assessee 
is a firm called Jitanram Nirmalram. The firm 
was assessed to income-tax for the year 1945-46 
on a total income of Rs. 3,12,331, This amount 
included three sums of cash- credits which appear- 
ed in the accounts of the partners. They are as 
follows: a sum of Rs. i, 46, 126 given by the partner 
Bamchandram, a sum of Bs. S5,87l by the partner 
Lachmicarain and a sum of Hs. 73,121, by the 
partner Vishnu Prasad. The Income- tax Officer 
treated these cash amounts as secreted profits of 
the firm and assessed them as such. On appeal i 
the Appellate Assistant Commissioner of Income- , 
tax held that the sum of Bs. 2.75,178 may have 
been the sale proceeds of family ornaments as 
claimed by the assessee. The eonciuding part of 

his order is in the following terms: 

*'As the I. T. 0. haa not meationed the defectB in the 
goods accouats and has not properly acriitiniscd them 
and even though the additions made by the I. T. 0. 
cannot be maintained, the case should go back to the 
I. T. 0. for re- examination of the goods accounts and 
the books in general. Hence this portion of the order of 
the I.T.O. will be aet aside. The eash credit addition must 
go and the I, T. 0. will re- examine the position by 
reference to the account books in the light of the facts 
and figures mentioned in parai. 27 to 29 above." 

Ifc may be stated here that paras. 27 to 29 of his 
order relate to the consideration of the point as 
to whether the profits shown by the Bssessee 
were prima facie ridiculously low and this point 
again the Appellate Assistant OommisEioner was 
considering in connection with the argument of 
the Income-tax Officer rejecting the contention 
of the assessee in regard to the cash credit 
amount. Against the order of the Appellate Aeaifl- 
tant Oommissioner there was an appeal to the 
Tribunal under s. 83 (2) of the Income-tax Act 
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mainly on the gcound that the Appellate Assis. 
tant Commisgioner was wrong in holding that 
the cash credits of Rs. 2,75,178 did not represent 
secreted income as held by the Income-tax 
Olficer. The Appellate Tribunal set aside the 
findings of the Appellate Assistant Commissioner 
in regard to the said amount claimed as cash 
credit by the assesses and allowed the appeal of 

the department. The Tribunal held as follows: 

"Taking into account all the facts and circumstances 
of the case and disbelieving the stoij of the receipt of 
the ornaments through the partition by the member a of 
the family, we hold that the cash credits in question 
remain un-explained and the assessee’s explanation 
about them is false. We further held that they are 
secreted profits of the business and are liable to be added 
to the income of the firm. We, therefore, reverse the 
findings of the Appellate Assistant Cornmissiocer on 
this point and ailirm the findings of the Income-tax 
Officer in this respect." 

Ifc is on these facts that a reforenee was called for 
on two points formulated by this Court. They 
are : 

“(l) Whether the Appellate Tribunal was justified in 
law and in the circumstances of this case in deciding 
the appeal without setting ssida the order of remand 
passed by the Assistant Commissioner of Income-tax by 
which he directed the Income-tax Officer to examine 
the goods accounts. 

(2) Whether the Appellate Tribunal was justified in 
giving a finding aa to whether Eg. 2,75,178 represented 
secreted profits from business assessable in 1945-46 
before the completion of examination of the accounts as 
directed by the remand order of the Assistant Commis- 
sioner of Income-tax," 

The second point is really involved in the first 
point. In order to understand the implication of 
the points formulated, it should be mentioned that 
I the Tribunal at one place in their judgment when 

[disposing of the appeal observed thus: 

"As the examination of the accounts is the eubjeot 
matter of remand order passed by the Appellate Assis- 
tant Commissioner, we do not wish to express any 
opinion on that point: but there appears to be certainly 
much force in the remarks of the Income-Tax Officer 
that even by an addition of the cash credits in question 
amounting to Re. 2,75,178, the percentage of the net 
profits of the appellant does not go upto more than 
5.3% and the gross profits to more than 6.3.% 

It is contended on behalf of the asaessee that 
the Tribunal having expressly observed that they 
wanted to give no opinion on the point of the 
examination of the aecounta whioh was the sub- 
ject-matter of the remand order passed by the 
Appellate Assistant Commissioner they have 
erred in law in disposing of the appeal. The direc- 
tion of the Assistant Commissioner was that the 
question of the cash credit should be re-examined 
after a scrutiny of the goods accounts and the books 
in general and so long as ifc had not been done, 
which was the real purport of the remand order 
with which the Tribunal did not propose to inter- 
fere, it is urged fchafc the decision of the Tribunal 
on the question was not in accordance with law. 
In other words, the real point at issue between 
the parties is whether the judgment of the Tri- 
bunal in decidieg about this question of the cash 
credit was in accordance with law in view of its 


A.I.& 

observation that it did not propose to express any 
opinion on the subject-matter of the remand, 
order passed by the Appellate Assistant Commis- 
sioner. There is no doubt that prima facie there 
is force in this contention of the assessee. But a 
closer examination of the question makes it clear 
that the Tribunal did expressly hold that the 
explanation of the assessee in regard to these 
cash credit figures was false and that they were 
secreted profits of the business and therefore liable 
to be assessed as the income of the firm. This 
finding they have arrived at after a full consi- 
deration of alFtbe materials bearing on the point. 
The examination of the books of account as 
directed by the Appellate Assistant Commissioner 
would not, in my opinion, advance the matter 
very far because even taking the best view in 
favour of the assessee' all that it might come to is 
that the accounts are genuine. Fven then it wasi 
open to the Tribunal to come to a finding that 
these are secreted profits which could not be 
sufficiently explained by the examination of the 
accounts, specially when the explanation of the 
assessee otherwise has been found to be false. In 
my opinion no useful purpose would he served 
directing that the decision of the Appellate Tri- 
bunal should be set aside and that the matter 
should be reheard by the Tribunal on this ques- 
tion because the Tribunal having considered the 
material bearing on this point would not be 
expected to come to a different finding. In my i 
opinion, therefore, although there is some ano- 
maly created by the observation made by the ; 
tribunal in regard to the remand order passed by 
the Appellate Assistant Commissioner yet in view 
of their definite and categorical finding that this 
amount of Rs. 2,76,178 was not cash credit as 
claimf d by the assessee but secreted profits, the 
anomaly is not such as to vitiate the decision of 
the Tribunal. The reasons which have been given 
by the Tribunal for coming to that finding 
appear to me otherwise sound. An appeal to the 
Tribunal did lie as againet any order passed by 
the Appellate Assistant Commissioner and it was 
within the competence of the Tribunal to pass 
such orders as they thought fit on the appeal 
which came up for consideration before them. 
Therefore it was entirely within the jurisdiction 
of the Tribunal to decide this question as to 
whether the sum of Be. 2,76,178 waa secreted 
profits of the business assessable during the 
period or it was cask credit as claimed by the 
assessee. For these reasons I hold that the finding 
of the Tribunal on the point is not erroneous and 
the Tribunal was justified in coming to such a 
finding. The points, therefore, formulated for our 
decision have to be answered in the affirmative. 
The department is entitled to its costs of this 
reference. Hearing fee Es. 260. 

[2] Ramaswami J — I agree. 

D.H. Answers in the affirmative^ 
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LAKSHMIKANTA JHA, C. J. AND CHATTERJI.J- 
The Union of India, Appellant v. Premchand 
iSatram bos and another, Respondents. 

A. F. O. O. Nos. 252 and 253 Of 1950, D/- 11-5-1951. 

(a) Arbitration Act U9i0), S. 30 — Award — Ex- 
tent of finality — Power of Ccmt to set aside. 

The law 05 to fioio far finality attaches to the 
decision of an arbitrator may be summarised thus; 
The award if baldly stated without giving any rea- 
son for it, cannot be assailed even if it be against 
fact or repugnant to law. In other words, the 
award is not open to judicial review. But if a refe- 
rence to arbitration be made generally and not spe- 
cif UxUly, and the arbitrator enunciates a proposi- 
tion of law and states his own view of the law <ts 
a ground of his award, such an award i$ open to 
attack in a court of law and is liable to be set aside 
if there be an error of lam apparent on the face of 
it. So also, if the arbitrator construes a document 
and gives his own construction or interpretation of 
the document as a reason for the award, it is open 
to the Court to examine the reason and set aside 
the award if the error^ in the construction is ap- 
parent on the face of the award. If, however, 
a reference is made specifically and a dispute relat- 
ing either to fact or to law is submitted to the arbi- 
trator for his decision, his award cannot be chal- 
lenged even if there be an error of fact or law, or 
both apparent on the face of the award. il857} 
140 E. R. 712. 0912) A. C. 673; 1923 A. C. 395; AIR 
ilO) 1923 P. C. 66; A I R {14} 1927 P C 164 and 
1933 A. a 592 Ref. (Pura 10) 

Anno; Arbitration Act, S. 30 N. 1, 6. 

(b) Arbitration Act (1940), S. 30 — "Otherwise 
invalid' — Illegality apparent on face of award. 

Where an arbitration clause in a ccmtroct for 
supply of bricks provided that the arbitrator ivas 
to settle disputes and claims arising out of the con- 
tract but the arbitrator in awarding compensation 
to the contractor took into consideration the moral 
obligation of the other party, the award is ziitiafed 
by illegality which is apparent on the face of the 
award and can be set aside, (Para 14) 

Anno: Arbitration Act, S. 30 N. 6, 

(c) Arbitration Act (1940), S. 30 — Othenoise in- 

valid — Subject matter of reference not including 
claim for interest for delay in settling dues of con- 
tractor — Claim preferred for first time during pro- 
gress of arbitration — other party not submitting 
to jurisdiction of arbitrator to decide such Question 
— Arbitrator in awarding interest acts without 
jurisdiction. (Para 17) 

* Anno : Arbitration Act, S. 30 N. 6. ^ J 

, y^ct) Arbitration Act (1940). S. 30 — "Otherwise 
Tnpalid’ — Contract for supply of bricks specifically 
providing that other party will not entertain any 
claim for damage to unburnt bricks due to any 
cause whatever — Claim by contractor for damage 
due to non-removal of bricks from kiln area accord- 
ing to contract — Arbitrator upon erroneous con- 
struction of contract awarding compensation to 
contractor — Error in construction of contract is 
apparent on face of award and therefore it must 
he set aside. (Para 22) 

Anno : Arbitration Act, S- 30 N. 6. 

Government Pleader, for Appellant — Manaber 
Prasad, Bhagirathi Rai, Ramchandra Singh, Umesh 
Chandra Prasad Sinha and Thakur Gurusewak 
Singh, for Respondents. 

Cases referred to: 

('23) 50 Ind App 324: 1923 A C 480 : (AIR (10) 
1923 PC 66) <Prs 9, 10) 

(’27) 54 Ind App 427: (AIR (14) 1927 PC 164) 

, (Prs 7, 9. 10) 

(4867) 3 C B (NS) 189 : 140 E R 712 (Pr 8) 

ttOia) A C 673 : (81 LJKB 1132) (Pr 10) 


(1923) A C 395 : (92 L J Ch 307) (Pr 10) 

(1933) A C 592 : (102 L J K B 648) (Prs 9, 10) 

LAKSHMIKANTA JHA, C. J- : This is an appeal 
by the defendant (the Union of India) in a suit 
instituted by the plaintiff-respondent for the en- 
forcement of an awax'd given by an arbitrator ap- 
pointed under an arbitration clause in an agree- 
ment between the parties which provided for settle- 
ment of all disputes arising between them. 

(2) The Central Public Works Department in- 
vited tenders for the manufacture and supply of 
four ci’ores of bricks on the 23rd September, 1945, 
for what Is known as the Sindri Fertiliser project. 
Seth Prem Chand Satram Das, the plaintiff in 
the present suit, was one of the persons who offer- 
ed to manufacture and supply bricks at certain 
rates. His tender was accepted by the Superintend- 
ing Engineer, Bihar Central Circle, by his letter 
dated the 1st November, 1945, and he waai given a 
contract for the supply of 1 1/2 crores of bricks 
at his tender rates. A deed of agreement was exe- 
cuted and signed by the plaintiff and the Additional 
Chief Engineer, New Delhi, on behalf of the ai^ 
pellant, and a delivery schedule was appendecl 
showing the number of bricks to be supplied by 
the plaintiff month by month from Januaiy to May, 

(3) The case of the plaintiff is that he peifouned 
his part of contract and kept bricks in readiness 
for supply according to the schedule appended 
to the contract. But for certain reasons the 
bricks vrere not removed from the kiln sites, though 
they were manufactured and made ready for d^ 
livery, as required by the delivery schedule, and 
this caused, according to the plaintiff, serious dis- 
location in the manufacture of bricks. His c^e- 
is that he had to acquhe 10 bighas of land at the 
rate of Rs, 200/- per bigha which included the 
cost of preparing and levelling the land for the 
stacking of the bricks of which delivery could not 
be taken. It is not disputed that the plaintiff w^ 
paid, at the contract rate, the fuU price of the 
bricks which he was ordered to manufacture, but 
his case is that he suffered loss on various counts by 
reason of the defendant's fahiu’e to remove the 
bricks according to the agreement. He therefore 
submitted his claims under various heads and sub- 
mitted a bill to the Chief Engineer for the r^m- 
bur£ 0 m 6 nt of loss6S suff€r 0 d by nini, Tn& 
Chief Engineer refused to make any payment on 
count of any loss. Thereupon the plaintiff apphed 
for arbitration according to the arbitration clause 
of the agreement. It appears from the Additional 
Chief Engineer’s letter that he appointed Mr. 
Dixon, the Superintending Engineer of the Chcle, 
as the arbitrator and tiie plaintiff was asked to- 
submit his case to the arbitrator on the date to 
be fixed by him. The plaintiff accordingly sub- 
mitted his claims in writing to Mr. Dixon, for his 
decision and preferred his claims under eighteen 
Heads. A sum of Rs. 1,65,893/- was claimed by 
the plaintiff before the arbitrator imder different 
heads and a further sum was also claimed by way 
of interest at 6 per cent., per annum for two years; 
in all Rs. 2,01,371/- was claimed by the plaint^ 
before the arbitrator, including interest. No ob- 
jection was filed in writing on behalf of the ap- 
pellant, but the Executive Engineer appealing be- 
fore the arbitrator on behalf of the Central Public 
Works Department objected to the claims orally. 
Mr. Dixon, after hearing the parties, awarded a 
sum of Rs. 1,20,560/9/- as against the plaintiff's 
claim of Rs. 2,01,371/-, by his order dated the 1st 
May, 1949, and directed the amount to be paid on 
or before the 1st June, 1949, failing which interest 
at 6 per cent per annum from the 1st June, 1949, 
was to be paid by the appellant. 

(4) The plaintiff filed the present suit for en- 
forcement of the award and prayed that the- 
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-^iward be accepted and a decree passed in terms 
oi i;he award. The suit was contested and the ob- 
jection 01 the Union was only in respect of claims 
Nos. 3 , 4 , 8, 13 and 17. The award regarding 

elaim No. 6 relating to sale tax was set aside, but 
the rest ol tiie award was affirmed. With this 
modification the learned Subordinate Judge direct- 
’d a decree to be made in terms of the award. 

fiU* dispute belore u.s is now co.nfirmed only 
h- elium.s Nos. 3, 4, 8, 13 and 17. which are as 
foliov.cs ; 


■ ;Clrdm No. 3: Payment for the purchase of an 
icif-ihional ten bighas of land for stacking bricks. 
■H.'-. i.iS5 ti.e. Rs. 2000 - less Rs. 715/- already paid), 
‘Claim No. 4' ; Payment on account' of additional’ 
wages paid to labourers becau.se of non-availability 
ol ration and cloth Rs. 37,215/-10-0. 

Cjaim No. 8’ : Payment for the loss of 47 lacks 
Ol kuchdna blocks which were destroved bv iTdn : 
Pv.-^. 40.037 ' - 


Claim No. 13' i Payment for loss su.stained as 
..ne result ol brick fields not being freed for lease 
-O intending lessees and su.spension for brick 
manuiacturing busine.ss — Rs, 2:>,000 -. 

'Claim No. 17’: Payment of interest (ft 6 per 
rent per annum lor 2 years on account of delay 
:n .-elLling dues.” 

( 6 1 The contention of Mr. Lai Narain Sinha, 
■tor llie Union, is that the award in respect of all 
these fue items is illegal and ought to be set aside 
oecause the error in law is apparent upon the face 
01 the award. Pie, liowever, concedes that the olain- 
nlt IS entitled lo a decree according to the award 
lor the claims in respect of which there is no ille- 
gahty in the award apparent on the face of it. He 
does not want us to remit the award to the arbi- 
iiatoi’ for reconsideration in case we are satisfied 
That there is an error apparent on the face of the 
•.nvard in respect of any of the claims. Nor is it 
necessary to cio so because the award in respect of 
"p.c!i claim is self-contained and separable. Even 
n the award In respect of any claim be held to be 
oaa. the rest of it can be maintained without any 
pijjudice to cither party. The point for our con- 
side ran on, the relore, is whether the award is bad 

in law in respect of any of the five claims mentioned 
above. 


( / I Domestic tribunal was not unknown to India 
.^tatulory recognition was given to it during the 
British rule and now the whole law on the subject 
ha.s been incorporated in the Indian Arbitration 
Act, 1940. With the growth of trade in India it has 
occonie almost a regular practice with the business- 
nien to insert an arbitration clause in almost every 
agieeinent providing for settlement of all disputes 
oy an arbitrator. 'Whenever a dispute is submitted 
arbitrator, his decision becomes final. The 
aibitiator is constituted the sole and final judge 
of all questions both of law and of fact. The deci- 
sion of an arbitrator, though sacrosanct, can be 
challenged for his “judicial misconduct” which 
does not necessarily imply moral turpitude, but 
may consist “in making a mistake in law, and 
Jett mg it be visible on the face of his award”: 
'Saleh Mahomed v. Nathoomal’, 54 ind. App. 427 
at p. 430). The test for the determination of judi- 
cial misconduct of the arbitrator has been laid 
down in number of cases. 

(8) In 'Hodgkinson v. Femie’, (1857) 3 C. B. 
<N. S.) 189: 140 E. R. 712, which is a leading case 
on the point, Williams, J, stated the grounds on 
which an award can be successfully assailed. In 
that case the allegation of the plaintiff was that 
his ship had been rim down owing to the negligent 
navigation of the defendant’s ship. At the trial 
a verdict was entered for the plaintiff for damages. 
Tlie amount of damages was referred to be assessed 
by an arbitrator. The arbitrator awarded a lump 
sum. The defendant sought to show by affidavit 


that the arbitrator had included an item which 
ought to have been rejected. It was held that 
the award could not be interfered with- because 
tiler e was no error on the face of the award. 
Williams, J. stated the law thus : 

“The law has for many years been settled, and 
remains so at this day, that, where a cause or 
matters in difference are referred to an arbitrator, 
whether a lawyer or a layman, he is constituted 
the sole and final judge of all questions both of 

law and fact The only exceptions to that rule 

are, cases where the award is the result of 
corruption or fraud, and one other, which though 
it is to be regretted, is now, I think, firmly estab- 
lished, viz., where the question of law necessarily 
arises on the face of the award, or upon some 
paper accompanying and forming part of the 
av/ard. Though the propriety of this latter may 
very well be doubted, I think it may be considered 
as established”. 

(9) Tn Champsey Bhara & Co. v. Jivaraj Balloo 
Spinning & Weaving Co., Ltd.’. 50 Ind App 324^ 
which was a case under the Indian Arbffratioii 
Act, 1899, Lord Dunedin, on a review of the deci- 
sions of the English courts, stated the law thus: 

“An error in law on the face of the award means, 
in their Lordships’ view, that you can find in the 
award or a document actually incorporated there- 
to, as for instance a note appended by the arbi- 
trator stating the reasons for his judgment, some 
legal proposition which is the basis of the award 
and which you can then say is eiToneous”. 

At another place he stated: 

“The question of whether an arbitrator acts 
v/ithin his jurisdiction is, of course, for the court 
to decide, but whether the arbitrator acts within 
his jurisdiction or not depends solely upon the 
clause of reference. It is, therefore, for the Court 
to decide in his case whether the dispute which 
has arisen is a dispute covered by R. 13 of the As- 
sociation. It clearly is so, because it is undoubtedly 
a dispute arising out of or in relation to a contract 
made subject to the rules and regulations 
of the Cotton Trade Association. Now tl^t 
clause refers to the arbitrator the whole question 
whether it depends on law or on fact, with the 
exception only of dispute as to quality”. 

The principle enunciated in this case was followed 
and reaffirmed by the Privy Council in ‘Saleh 
Mahomed v. Nathoomal’, 54 Ind App 427- It is 
not profitable to examine other cases relevant to 
the point because the case law bearing on the 
question was examined by the Houses of Lords in 
‘F R. Absalom, Lt'd. v. Great Western (‘London) 
Garden Village Society, Ltd:’. 1933 A. 0. 592. The 
learned law Lords on a review of the case law 
bearing on the point stated the law in clear and 
unambiguous terms. Lord Russell of Killowen 
observed at page 607: 

"It is, I think, essential to keep the case where 
disputes are referred to an arbitrator in the deci- 
sion of which a question of law beconaes material 
distinct from the case in which a specific question 
of law has been referred to him for decision. I 
am not sure that the court of Appeal has done 
so. The authorities make a clear distinction bet- 
ween these two cases, and, as they appear to me, 
they decide that in the former case the court cs® 
interfere if any when any error of law appears on 
the face of the award, but that in the latter ca« 
no such interference is possible upon the ground 
that it so appears that the decision upon the ques- 
tion of law is an erroneous one”. 

In the same case Lord Wright enunciated the law 
thus : . 

"The rule in truth applies to the ordinary case 
where, in the words of Lord Dunedin in ‘Ohamp^y 
Bhara & Co. v. Jivraj Balloo Spinning Weariw 
Co. Ltd.’, (1923) A C 480, at p. 489), the subnfls- 
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sion refers 'to the arbitrator the whole question 
whether it depends bn law or on fact'. To be con- 
trasted with such cases there is the special type 
of case where a different rule is in force, so that 
the court will not interfere even though it is mani- 
fest on the face of the award that the arbitrator 
has gone \vrong in law. This is so when what is 
referred to the arbitrator is not the whole ques- 
tion, whether involving both fact or law, but only 
some specific question of law in express terms as 
the separate question submitted; that 7s to say, 
where a joint of law is submitted as such, that 
is, as a point' of law, which as all that the arbitra- 
tor is required to decide, not fact being, quoad 
that submission, in dispute”. 


tlO) The law as to how far finality attaches to 
the decision of an arbitrator may be summarised 
thus: The award if baldly stated without giving 
reason for it, cannot be assailed even if it be 
against fact or repugnant to law. In other words 
the award is not open to judicial review. But if 
' a reference to ai'bitvation be made generally and 
not specifically, and the arbitrator enunciates a 
proposition of law and states his own view of the 
law as a ground of his award, such an award is 
' open to attack in a court of law and is liable to 
be set aside if there be an error of law apparent on 


the face of it. So also, if the arbitrator construes 
a document and gives his own construction or in- 
iterpretation of the document as a reason for the 
laward, it is open to the Court to examine the rea- 
son and set aside the award if the error in the 
construction is apparent on the face of the award. 
If, however, a reference is made specifically and 
a dispute relating either to fact or to law is sub- 
mitted to the arbitrator for his decision, 'his award 
cannot be challenged even if there be an error of 
fact or law, or both, apparent on the face of the 
award: see 'Hadgkinson v. Fernie’, (1857) 3 C. B. 
(N, S.) 189: 140 E. R. 712, ‘British Westinghouse 
Electric and Manufacturing Co., Ltd. v. Under 
ground Electric Rly* Co., of London Ltd/, (1912) 
AC 673, ‘Government of Kelantan v. Duff Develop- 
ment Co., Ltd', (1923) AC 395, ‘Champsey Bhara 
& Co. v. Jivraj Balloo Spinning and Weaving 
Company, Limited’, SO Ind App 324, ‘Saleh Maht> 
med Umer Dossal v. Nathoomal Kessamal’, 54 Ind 
App 427 and ‘P. B. Absalom, Ltd. v. Great Wes- 
tern (London) Garden Village Society, Limited’, 




(1933) A C 592. 

(11) Bearing in mind the principles already enu- 
nciated, we have to examine the legality or the 
award with reference to the arbitration clause and 
other relevant clauses of the agreement and see 
for ourselves whether there is any error in law 
apparent on the face of the award. In order to 
appreciate the argument at the bar on the .ques- 
tion raised before us it is necessai’y to quote neie 
in extenso the arbitration clause of the agreement 
which runs as follows: 


“14. Except where otherwise provided in the con- 
tract all questions and disputes relating to the 
meaning of the specification and instructions nere- 
in before mentioned and as to quality of materials 
or as to any other question, claim, right, matter or 
thing whatsoever in any way arising out of or 
relating to the contract, specification, instructions, 
orders, or these conditions, or otherwise concern- 
ing the supplies whether arising durmg the pro- 
gress of deUyery pr after the completion or aban- 
donment tibereo^ j^all be referred to the arbitra- 
tion of the Superintending Engineer of the Circle 
for the time beingfTin the manner provided by law 
telating to arbitratiqii. tor the time being to force 
W^,l^ter such investigation as he may think pro- 
fih|U (leUver ills award which shall be final, 
^loudueive and bixuhng cm all parties to this con- 


‘Claim No. 3.’ 

The dispute in respect of claim No. 3 involves a 
question arising oiu of or relating to Uie contract. 
It was, therefore, within the competence of the 
arbitrator to take cognizance of the point in ques- 
tion. He considered the argument on either s^de 
and recorded his finding in these terms : 

••I hold that Hs. 200. - per bigna was a reasonable 
price, the claim oi Uie contractor lor Ks. 2000/- 
less Rs. 715. - (already paid) i.s thercloro awarded”. 

(12) It does not appear that thei'e is any error 
apparent on the face of the award. The arbitrator 
has held without assigning any rea.son in support 
of his award that the contractor i.s entitled to 
Rs. 2000 '- less Rs. 715.-. Therefore, the award 
cannot be interfered with. 

(13) The arbitrator, while dealing with the argu- 
meoL on behalf of the contractor on this point, 
referred to the argument advanced on behalf of 
the parties with respect to claim No, 1 in which 
reference has been made to the agreement. It 
does not appear that he has referred to any 
term of the agreement as a matter of construc- 
tion to fix the liability of the appellant. He seems 
to have referred to the agreement to understand 
the nature and origin of the dispute, and in so 
doing' he has not committed any error of law. But 
even assuming that the arbitrator construed the 
agreement and has based his award on the con- 
struction of it, it does not appear that he com- 
mitted any error. The appellant was in ordinary 
course of business expected to remove the bricks 
according to the schedule. The contractor was 
compelled to acquire the land for the stacking of 
the bricks on account of the non-removal of the 
bricks by the appellant. Therefore, the award cn 
this point is unassailable. The order of the learn- 
ed Subordinate Judge is, therefore, confirmed r.nd 
the award upheld. 

‘Claim No. 4’. 


(14) On account of certain restrictions local 
abour was not available to the contractor. He 
lad to import" coolies from the Central Provinces 
ind the United Provinces for the manufactyire of 
iricks and had to incur extra cost for procuring 
upply of food for the coolies. It appears that 
here was certain correspondence between the con- 
u'actor and the Central Public Works Department 
n this connection, and the arbitrator seems to be 
If the view^ that the responsibility for making 
ivailable controlled rations for the coolies was ac- 
cepted by the Central Public Works Department, 
bn account of this and other reasons the arbitra- 
^r decided that the appellant is liable to pay to 
me contractor Rs. 30,000/- to make good the 
loss which the contractor suffered. There is noth- 
ing in the agreement to show that the appellant 
was under any contractual obligation to supply 
rations for the coolies at controlled rates. In fact 
the arbitrator himself found that the appellant 
was not bound to compensate the contractor on 
this account. His finding is: 

“From the point of view of contractual obliga- 
tions therefore the department was not bound to 
compensate the contractor for any losses on this] 

In view of this finding the arbitrator misdirected 
himself in law in holding further that : 

“there was a moral and implied obligation on 
the part of the C. P. W. D. to see that the contrac- 
tor was given the necessary facilities purchase 
rations at the controlled rates, and that this should 
have been arranged prior to arrival of the con- 
tractor’s men.” 

and awarding compensation. The arbitrator s 
jurisdiction was to fix contractual and not moral l 
liability. The Illegality, therefore, is apparent on! 
‘the face of the award and it is open to us to sell 
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laside the award under this head. It is according- 
Ily sot aside. 

‘Claim No. 8’, 

Uo) The contractor preferred a claim for the 
price of 47 lacs of kuchcha bricks which had been 
destroyed by rain. His case was that the destruc- 
tion of these kuchcha bricks resulted from the 
jammiiig ot the kilns as a result of a breakdown 
in the brick removal arrangements which was the 
responsibility of the department. The Executive 
Engineer, on beiialf of the appellant, maintained 
that the removal of bricks from kiln area was not 
a contractual obligation and that, in any case, only 
45 lacs of bricks had been destroyed. The arbi- 
trator on a consideration of the arguments on 
either side recorded hfs finding thus: 

“I hold that the contractor is entitled to com- 
pensation and award payment for 3S lacks of bricks 
at 8/s per cent i.e. Rs. 30,600/-”. 

There is no illegality on the face of the award. 
Therefore, it cannot be assailed. The award in 
respect of this claim is, therefore, good and is ac- 
cordingly maintained. 

‘Claim No. 13’. 

(16) The contractor claimed damage for the 
loss in his business arising on account of the non- 
removal of the bricks by the appellant from tne 
kiln area within a reasonable time. The arbitra- 
tor was satisfied on the merits of the case that the 
contractor was unable to manufacture any bricks 
and supply the same to his customers because the 
approaches to land suiTounding his kilns were jam- 
med with stacks of Government bricks, and Irs 
finding is “i hold that the contractor is entitled 
to compensation on this matter and award ’■ av- 
ment to him of Rs. 15,000/-.” Prom the finding 

it is clear that he has fixed the 
habihty without giving any reason in support of 
his view. Therefore, there is no error of law ap- 
parent on the face of the award and it* cannot be 
assailed. 

'Claim No. 17’. 

(17) The arbitrator has allowed interest fr^-m 
the 31st March, 1947 to the 20th April, 1949, i.e. for 
a period of 24 months and 20 days, at the rate 
of 6 per cent per annum. The contractor did not 
include any claim for interest for this period in his 
bill origmaUy submitted to the Chief Engineer, Cen- 
tral Public Works Department, The claim was 
prefen-ed before the arbitrator for the first :ime 
during the progress of the arbitration proceeding, 
and the ^ecutive Engineer, appearing on behalf 
ot the Union, does not seem to have submitted to 
the jurisdiction of the arbitrator to decide this 
question. In the circumstances it cannot be said 
that the claim for interest was one of the matters 
referred to arbitration. The arbitrator, therefore 
m my opinion, had no jurisdiction to entertain 
this claim and the award in this respect must 
accordingly be set aside. 

‘Miscellaneous Appeal No. 253 of 1950.’ 

(18) This appeal arises out of suit No. 34 of 1949 
It was heard by us along with Miscellaneous Ap^ 
peal No. 252 of 1950, which arises out of suit No, 
27 of 1949. Both the suits were heard together 
by the trial court and are governed by the same 
judgment. We have also heard these two appeals 
together, but for the sake of convenience this ap- 
peal is dealt with separately, 

(19) The plaintiff, Seth Thawardas Pherumal, 
entered into an agreement with the Additional 
Chief Engineer, New Delhi, under which the plain- 
tiff agreed to supply 21/2 crores of bricks to the 
Central Public Works Department for the Sindri 
Fertiliser project. The terms of this agreement 
are substantially the same as in the other suit. 
Owing to differences between the parties, the dispute 
was referred to Mi'. Dixon, Superintending Engineer 
for his decision under the terms of the arbitration 


clause of the agi’eement which are identically the 
same as those of the other already quoted. The 
contractor claimed Rs. 4,76,138/12/- plus interest 
at 6 per cent for 16 months, that is, a total sum of 
Rs. 5,38, 003/- under different heads. But the arbi- 
trator allowed Rs. 2,35,346, /6/- only under his 
award dated the 8th May, 1949. The contractor 
thereupon filed the present suit for the enforce- 
ment of the award. The appellant objected to the 
award on various grounds. The learned Subordinate 
Judge overruled the objections of the appellant and 
accepted the award in its entirety and passed a 
decree in terms thereof. The award has been eon- 
tested before us with respect to claims Nos. 2, 5, g 
and 17 only, which are as follows : 

‘Claim No. 2’ ; Payment for loss sustained due 

to closing of Kiln No. 3 Rs. 8,443/12/-. 

‘Claim No. 5’: Payment for 88 lacs of kuchcha 
bricks destroyed by rain Rs. 75,900/-. 

‘Claim No. 8’ : Payment on account of addition- 
al wages paid to labourers because of non-availabi- 
lity of rations and coth Rs. 51,495/-. 

‘Claim No. 17’ ; Payment of interest on money 
blocked Rs. 27,665/-. 

'Claim No. 2’. 

(20) The contractor claimed Rs. 8443/12/- for 
the loss sustained due to closing of kiln No. 3. His 
case was that the Executive Engineer wrote to him 
a letter to the effect that he would not pass any 
bric^ coming out of this ^In, The Executive 
Engineer on the other hand, contended on behalf 
of the appellant that the letter could not be Inter- 
preted to mean an order to close the kiln- The 
arbitrator on the construction of the Executive 
Engineer’s letter held as follows: 

“I hold that the Executive Engineer’s letter was 
tantamount to an order to close the kiln which 
in my opinion was not justified as it was not the 
kiln that was at fault. I, therefore, award that 
the contractor be paid the cost Of making the ad- 
ditional kiln, i.e. Rs, 6400/-.” 

(21) The Executive Engineer’s letter has not 
been placed before us. Mr. Dal Narain Sinha was 
unable to show that the interpretation of the arbi- 
trator was wrong. We cannot, therefore, interfere 
with the award with respect to this clalin. It Is 
accordingly upheld. 

‘Claim No. 5.’ 

(22) Claim No. 5 in this appeal is similar to 
claim No. 8 of Miscellaneous appeal No. 252 of 
1950 which we have upheld on the ground that 
there was no illegality upon the face of the award. 
But in the present case the award with respect 
to this claim cannot be supported because it Is 
based upon an erroneous interpretation of clause 
6 (additional) of the agreement and the error in 
the construction is apparent on the face of it. 
Clause 6 of the agreement is to the effect that : 

‘‘the department will not entertain any claim 
for idle labour, or for damage to unbumt bricks 
due to any cause whatsoever.” 

The arbitrator on the interpretation of this clause 
has held: 

‘‘This clause is not, in my opinion, meant to 
absolve the department from carrying out their 
part of the contract. It is impc^ble not to 
admit this without offending the rudiments of 
commonsense reasoning”. 

The language of this clause Is general and subject 
to no limitations and is not open to the construc- 
tion put by the arbitrator. Therefore, even u 
there was any contractual obligation on the 
of the appellant to remove the bricks from the 
kiln area and the damage was due to non-remov|u 
thereof, the contractor is precluded by Uie said 
clause from claiming any damage on that accoiUPr 
The award is, therefore, bad on the face of it. *1® 
is accordingly set aside. 
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■Claim No. 8/ 

(23) This claim corresponds to claim No. 4 in 
Miscellaneous Appeal No. 252 of 1950 wnich i have 
<ilsallowe<i. For the reasons given therein, the 
award in respect of this claim is set aside. 

‘Claim No. 17.’ 

(24) Claim No. 17 of this appeal corresponds to 
claim No. 17 of Miscellaneous Appeal No. 252 of 
1950, which has been disallowed lor the reasons 
given therein. For the same reasons the award in 
respect of this claim is disallowed, 

(25) In the result, the appeals are allowed in 
part. In appeal No. 252 the decree of the lower 
court will be modified by excluding claims Nos. 4 
and 17, and in appeal No. 253 the decree of the 
lower court will be modified by excluding claims 
Nos. 5, 8 and 17. In the circumstances, the parties 
will bear their own costs in each case. 

(26) CHATTERJI, J. : I agree 

^ Appeals vartly allowed, 

A. I. R. (38) 1951 PATNA 205 (C. N. 38.) 
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Nathu SiTtgh and another. Appeuants, v, Rohin 
Singh and others, Respondents. _ ^ ^ 

Letters Patent Appeals Nos. 29 & 32 of 1948, 
B/- 15-11-1950. 

Tenancy Laws— Bihar Tenancy Act (S of 1 c>8d>, 

S 112-A — Holding of raiyat at fixed rate under 
iCahuliat — Reduction of rent under S. J72-A — 
Validity of — Possession as occupancy raiyat be- 
fore execution Kahuliat if continues after exe- 
cution. , . A ^ 

Where the tenancies are the holding of raiyats oj 
Jixed rates under Kabuliats executed by them S. 112- 
A does not apply and the order of reduction of rent 
passed under that section is without jurisdiction. 
The efect of the execution of the Kabuliats is to 
bring a new tenancy into being, viz., the 
of a raiyat at fixed rates. The contention ptat 
before the execution of these kabuliats the raiyats 
were aZready in possession as occupancy raiyats and 
that by the execution of these kabuliats and the 
acceptance thereby of fixed rents there isas no 
merger of the origin^ occupancy raiyati inter^t 
with the new interest created is not correct. For 
there is no question of the previous tenancy merg- 
ing with the tenancy so created. It is open to an 
occupancy raiyat to transfer his interest. It is 
equally open to Mm to surrender it. There ts no 
reason tohy by entering into a new extract fie 
cannot extinguish the intc/est altogether. A I R 
(14) 1927 Cal 846; A I R (9) 1922 Cal 287 (2); AIR 
<5) 1918 Cal 426, Disting. (Paras J, 4) 

Further, the fact that the predecessor-in-ir^ 
terest of the landlord being under a mtstaken im- 
pression that he was bound by the order under i. 
112-A realised the rent at reduced rate does not 
amount to a new contract between the parties cna 
cannot prevent the landlord from realising in sub- 
sequent years the rent to which he is legjdly en- 
titled. (Para 6) 

Shambunath and S. C. Misra, for Appellants, 
K. K. Sinha, for Respondents. 

Cases referred to: , , 

(T8) 27 O L J 284: (AIR (5) 1918 Cal 426)^ 

<’22) 49 Oai 280: (AIR (9) 1922 Cal 287 (2) 

(Pr 4) 

<*27) 54 Cal 681: (AIR (14) 1927 Cal 846) (Pr 4) 
REUBEN, J : These appeals. by the def 
are directed against a decision 4;’ 

vftrsipg the concurrent decisions of the 
Idw.in liie relevant suits. They ar^ 
iorjent filed by the respondents, who ar^ommon 
^ ^1^, the appeals, against t)ie 

fit recover arrears of rent for me ye^ 
at the rent specified in the 


Kabuliats (Exs. 2 & 2 /a) executed by the defts. 
in his favour in the years 1927 & 1928. The tenan- 
cies are agricultural tenancies. The defence taken 
was that the rent of these tenancies had been re- 
duced under the provisions of S. 112-A, Bihar 
Tenancy Act. This defence was accepted by the 
lower Courts but the decision was reversed by 
Shearer, J., on the finding that the tenancies were 
the holdings of raiyats at fixed rates & therefore 
the orders passed under S. 112-A were without 
jurisdiction. 

( 2 ) Five points were urged before us : one, that 
the point that the tenancies were ‘sharahmoayyan 
raiyati' tenancies was raised for the first time in 
the Court of the single Judge; secondly, that the 
right of occupancy raiyati had already been ac- 
quhed by the defts. betore the kabuliats in ques- 
tion were executed & they, therefore, continued to 
be occupancy raiyats after the exectuion of the 
kabuliats; thirdly, that a previous decision in a 
rent suit brought by the predecessor-in-iiiterest of 
the respondents operates as 'res judicata’ in these 
cases; fourthly, that the predecessor-in-interest of 
respondents granted receipts to the defts. on reali- 
sation of rent at the reduced rate & thus created 
a new contract between the parties; & fifthly, that 
the learned single Judge erred by reversing a find- 
ing of fact. 

(3) Point No. 1: There is no substance in this 
objection. The tenancies are described in the 
plaints 'Istimrari Mokarrari’ without any specific 
interest of a tenure-holder. It appears to have 
been argued on behalf of the pifis. before the 
Munsif that the tenancies were tenures. This 
is usually the case with a tenancy which is des- 
cribed as ‘Istimrari Mokarrari.' The contention 
raised before the Munsif appears to have been in 
the nature of the interpretation of the two kabu- 
liats & no objection on this ground seems to have 
been raised, when, in the first appellate Court, it 
was argued on behalf of the plffs. that the tenan- 
cies were really ‘sharahmoayyan raiyati tenancies. 
It has been contended before us that the matter 
is not entirely one of interpretation, that in order 
to determine whether a tenancy is that of a raiyat 
or of a tenure-holder questions of fact have to be 
gone into. So far, however, as the facts relating 
to these tenancies are concerned there is no dis- 
pute whatever, either as regards the area or the 
rent or the purpose for which the tenancies were 
created. 

(4) Point No. 2: This is the point on which 
main reliance has been placed. Contention is that 
before the execution of these kabuliats the defts. 
were already in possession as occupancy raiyats & 
that by the execution of these kabuliats & the 
acceptance thereby of fixed rents there was no 
merger of the original occupancy raiyati interest 
with the new interest created. In support of this 
contention reference was made to Midnapore 
Zemindary Co. Ltd. v. Sadhumoni Dasi’, 54 Cal 
681 ‘Sarbeshwar Patra v. Bijay Chand M^tab', 49 
Cal 280 and 'Lakhi Oharan Saha v, Hamid All’, 27 
C L J 284. In 49 Cal 280, it was held that a 
‘Sharahmoayyan raiyat’, can acquire occupancy 
rights & thus claim protection under the provisions 
of Section 160, B, T. Act. In the other two cases the 
question was as to the existence of “protected in- 
terest”, in the first case under S. 160, B. T. Act Si 
in 27 Cal L Jour 284, under the provisions of the 
Revenue Sales Tax Act of 1859. The provisions of 
these sections relate to tenants who have occu- 
pancy rights, & in the decisions relied on it was 
not held that the right of an occupancy raiyat 
persisted. On the contrary, in 27 Cal L Jour, 284, 
their Lordships appear to draw a distinction bet- 
ween a raiyat holding at fixed rates & an occu- 
pancy raiyat Sc expressly considered the questloo. 
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whether the latter can retain the privileges of an, 
occupancy raiyat alter he becomes a raiyat hold- 
ing at fixed rates. The point in question was pro- 
tection under S. 160, Bengal Tenancy Act. This 
privilege IS accoraea to occupancy rights & this 
13 ilie point uiat was found in the decision cited. 
There i.s nodiing in these decisions to support the 
contenuon tnac chere was no "merger." The use 
01 Che term "merger" seems to be incorrect. The 
effect ot the execution ot the kabuiiats was to 
bring a new tenancy into being, viz., the tenancy 
01 a raiyat at lixed rates; there was no question of 
the previoii.s tenancy merging with the tenancy so 
created. Ii- is open to an occupancy raiyat to 
transier ins interest. It is eqiiany open to him 
to surrender it. There seems to be no reason wny 
by entering into a new contract he cannot extin- 
guish the interest altogether. As regards Uie rignt 
01 occupancy, that would be governed by the pro- 
visions ol ss. 19 & 20. Bihar Tenancy Act. This 
point must, therefore, be decided against the ap- 
pellants. 

(5) Point No. 3: This point w'as rightly given 
up before the learned single Judge. The previous 
decisions relied on relates only to one tenancy. The 
only document relating to which consists of the 
copy of the decree. The pleadings & judgment are 
not incorrect. 

(6) Point No. 4: This point has been sufficient- 
ly dealt with in the judgment of the learned single 
Judge. Stress has been laid on the receipts be- 
cause it is said that they contain express references 
to the order under S. 112-A. The references, in 
mj’ opinion, make no diffei’ence. All that these 
ireferences amount to Is that the predecessoi'-in- 
linterest of the plaintiffs being under a mistaken 
impression that he was bound by the order under 
S, 112-A realised the rent at reduced rate. This 
cannot amount to a new contract between the 
parties & cannot prevent the landlord from reali- 
sing in subsequent years the rent to which he is 
legally entitled. 

17) Point No. 5 : As I have said already no ques- 
tion of fact was really in dispute. The question is 
one entirely of interpretation. This point therefore 
fails. 

(8) On these grounds I would dismiss this appeal 
with costs. 

(9) RAMASWAMI, J: I agree. 

Appeal dismissed 
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Mrs. J. L, Quadros, Appellant v. Adeline Teresa 
Quardros and others. Respondents. 

Letters Patent Appeal No. 15 of 1948, D/- 17-11-50, 

(a) Si/ccesszOTi Act (1925), Ss. 82, 87, 302 — C 07 i- 
structio7i of will — Intention of testator — Contra- 
dictory clauses in will to be reconciled — Direction 
of Court for sale of properties sought — ^Held* on 
construction that direction could be given. 

At the commencement of his Will the testator 
stated: "7 give my mother 'J.’ a life interest 
in all my immovable properties including leasehold 
poperties and investments.*' Later on there was 
a direction that six items of immovable properties 
be sold and ‘on each of my eight children attaining 
majority, one-eighth of the sum realised by sale of 
these six mauzas shall be paid to her or him. The 
interest accruing from the said sale proceeds during 
my mother's life time shall be enjoyed by her ex- 
clusively,” One of the married daughters of the 
testator by an application claimed that she was 
entitled to a direction from the Court that the pro- 
perties be sold by the executrix and she be given 
her share out of the sale proceeds. The executrix 
contested the application on the ground that the 
Court eould not direct a sale of the properties or 


A. L B. 

distribution of the sale proceeds so lo7ig as she was 
alive as she had a life interest in the said properties 
and she was given absolute discretion over the 
sale of the properties, and further the applicatUm 
loas 7iot inaintamable on the ground that the ad- 
?ninistration of the estate ivas concluded and the 
e.vecutrix toas in the position of a trustee. 

‘Held' (I) that as there had 7iot been a complete 
administration of the estate of the testator the 
applicaiion for direction loas 7namtamable under 
S. 302, Succession Act. (Para 7) 

(2) that 071 the proper co7\struction of the Will 
and after reconcilmg any possible contradiction 
between the various clauses, the real intention of 
the testator teas that the executrix should sell the 
7na7izas and the sale proceeds should be invested, 
that the interest drawn from the vivestment should 
be €77 joyed by the mother but that each of the 
children, on his or her attaining majority, should 
be paid the capital sum to which he or she is en- 
titled, irrespective of the question whether the exe- 
cutrix 7vas alive or not at that time. (Paras 4, 6} 

(3) that the daughter was accordingly entitled to 
the direction prayed m her application. (Para 6} 

Anno: Sue. Act, S. 82, N. 1; S. 87, N.l; S. 302, N. 1. 

(b) Succession Act (1925), S. 87 — Construction 
of Will — Intention of testator. 

It is a pTumary rule of construction of a Wilt that 
the intention of the testator must &e gather^ ‘ex- 
visceribus testamenti.' All the parts and provi- 
sions of a Witt are to be construed in relation to 
each other, and so as to form one consistent whole 
and operate together, aiid contradictory clauses 
should if possible reconciled accordingly. The 
Court should thus consider the whole instrument 
together. AIR (12) 1925 P C 105, Rel on. (Para 3) 
Anno : Sue. Act, S. 87, N. 1. 

(c) Will — Construction of — Will making provi- 
sion for childre7i stcbject to prior life interest — 
Presumption. 

In construing a will or settlement which makes 
a provisio7i for childre7i subject to a prior life in- 
terest, the Court mTist presume in favour of that 
eojistruction by which the children wiU take a 
vested interest at twenty-one or on marriage (1885) 
10 App. c. 422, Rel. on. (Para 5) 

(d) Successio7i Act (1925), S. 302 — Administra- 
tion ?iot complete so long as direction in wUl is not 
cornpUed — Executor when becomes trustee. 

So long as the direction in the will has not been 
complied with, it is not possible to hold that there 
is a complete ad7ninistration of the estate of the 
testator. The question when the executor becomes 
a trustee depends upon the circumstances of each 
particular case. If the administration is 
plete, if the executor is ‘functus officUf with regard 
to any of the assets and retains them in his posses- 
sion he becomes clothed with the character of a 
trustee of those assets. For instance, as soon as 
the executor has assented to a legacy he becomes a 
trustee of the subject-matter of the legacy for the 
legatee. AIR (14) 1927 Mad 994; 31 Cal 89; AIR 
(5) 1918 Cal 41, Rel. on. (P^ra 7) 

Anno : Sue. Act, S. 302, N. 1. 

R. S. Chatterji and Syed Hasan, for AppeMnt 
S. S. Asghar Hussain, for Respondent. S. C. Cfttw* 
ravarty — for D. R. Guardian. 

Cases referred to: 

(Arranged in order of Courts, and in the 0(wrt5 

chronologically. List of forei^ cases referred w 

comes after the Indian Oases.) 

('25) 52 I A 214: (AIR (12) 1925 P O 105) 

(FT ,3) 

(’49) AIR (36) 1949 AU 93 : (I !• R (1949) AU 66> 

(Pr 7) 

(’04) 31 Cal 89 J} 

(’18) 28 O L J 271 : (AIR (5) 1918 Cal 41> ((gf J) 
(’27) 50 Mad 966: (AIR (14) 1927 Jtod 994) (Pr 71. 
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(;38) 7 Pat 396 : (A I R (15) 1928 Pat 348) (Pr 5) 

(1748-9) 1 Ves. Sen 208 : (27 E R 986) (Pr 5) 

(1858) 6 H L O 823: (108 R R 327) (Pr 3) 

(1885) 10 A C 422 (Pr 5) 

RAMASWAMI, J: The question to be decided 
in this appeal is whether upon the proper construc- 
tion of a will executed by one Mr. J. A. Quadros 
on 20-2-1937, the respondent is entitled to a direc- 
tion from the Court that certain properties should 
be sold by the executrix & the respondent given 
her share out of the sale proceeds, 

(2) It is the admitted case that, on 20-2-1937, 
Mr. J. A. Quadros executed the will in question. 
Mrs. Adeline Reid is the third child of the testator 
& when the will was executed .she was aged four- 
teen years. She has since married & has now two 
children, the elder of whom is seven years of age. On 
her behalf, it is alleged that Mrs. J. L. Quadros, 
who was the executrix appointed under the will, 
has not carried out the direction of the testator 
that certain properties should be converted into 
cash & one-eighth of the sum realised by the sale 
should be paid to each of his children on his or 
her attaining the age of twenty-one years. The 
executrix contested the application on the ground 
that the Court cannot direct a sale of the properties 
or distribution of the sale proceeds so long as she 
was alive. It was maintained that by the will the 
executrix was given a life interest in all the im- 
movable properties left by the testator & she was 
given absolute discretion over the sale of the pro- 
perties. Shearer, J., held upon the construction of 
the will that the respondent was entitled to a 
direction that the mauzas should be sold by the 
executrix & that she was entitled to a share of the 
sale proceeds. The learned Judge accordingly 
allowed the application. 

(3) The question at issue in this appeal depends 
upon the construction of the material terms of the 
wiU executed by Mi'. J. A. Quadros. At the com- 
mencement of the will, the testator states : 

“I give my mother Mi’s. Julia L. Quadros a life 
interest in all my immovable properties including 
leasehold properties & investments.” 

There is a direction later on to the following efEect : 

‘T also direct that (a) Tauzi No. 59, Mauza Ram- 
pur Taliqua, (b) Tauzi No. 59/29 Mauza Bhagwan- 
gama, Rampur Taliqua, (c) Tauzi No. 616, Mauza 
Bhikanpur, (d) Tauzi No. 4736, Mauza Molnuddtn- 
chuk of which l am the sole proprietor, & also <e) 
Tauzi No. 4586, Mauza Nagar, Pargannah Colgon & 
<f ) Tauzi No. 796 C, Mauza Lakhraj, Mauza Chicksi, 
Pargana Phulbari, Thana Paliganj, district Patna 
of which last two I am an 8 annas & five annas 
share-holder respectively be sold & the net sale 
proceeds be invested & form p^t of my estate 
along with the other monies & investments 
.tioned above except the sale proceeds of my share 
in Touzi No, 796-C Mauza Lakhraj; Mauza Chicksi; 
Pajganah Phulbari; Thana Paliganj, District 
Patna; which 1 leave to my mother absolutely. That 
the remaining 8 annas share, in Touzi m 796-C 
lurtinBift. i^akhrai, Mauza Chicksi, Pargana Phulbaii, 
Thana Paliganj; District Patna is exclusively the 
property of my mother Mrs. Julia L. Quadros & 
the sale proceeds thereof shall be hers absolutely. 
That Tauzi No. 306-1 Mouzh Dadpur Pakuria Baur- 
gaon be sold, and the sale proceeds thereof, I leave 
to my ipother absolutely. On each of my eight 
children attaining majority, one-eighth of the sum 
realised by sale of these six mauzas shall be pmd 
to her or him. TJa» interest accwing from the 
said sale proceeds during my mother's life time 

^ip ^ enjoy^ fcrher exctoi^^ Chatterli 

m hehaM of the appellant, R. S. Chatterji 

ptesented the a^rument that the will clearly jpro- 

it Mrs. J. L. Quadros was to be Planted a 

'eet in all the immovable properties U it 
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to make Mrs. J. L. Quadros Ihe ‘karta of iho 
family” & give her complete control over the pro- 
vision for maintenance of the wife & children of 
Mr. Quadros. It was also contended that the dis- 
position in favour of the children was merely con- 
tingent & cannot prevail over the definite direction 
in ihe will that tne mother should be given a life 
interest in all the immovable properties. In inyj;' 
opinion, the argument on behalf of the appellant is ' 
not tenable. For it is a primary rule oi construe- 1 
tion that the intention of the testator must be ; 
gathered ‘ex-visceribus teslamenti’ that all the paitsS 
& provisions of a will are to be construed in re-i 
latton to each other, & so as to form one consistent] 
whole & operate together, & contradictory clauses; 
should if possible be reconciled accordingly as the! 
Court should consider the whole instrument to-S 
gether. In ‘Venkatadri Appa Rao v. Parthasarathii;. 
Appa Rao’, 52 I A 214, the Judicial Committee re- 
ferred with approval to the statement of law made 
by Lord Wensleydale in ‘Roddy v. Fitzegerald’, 
(1858) 6 H L C 823 to the following effect: 

‘‘These rules are pei’fectly plain & clear. The 
first duty of the Court expounding the will is to- 
ascertain what is the meaning of the words used 
by the testator. It is very often said that the in- 
tention of the testator is to be the guide, but that 
expression is capable of being misunderstood, & 
may lead to speculation as to what the testator 
may be supposed to have intended to write, whereas 
the only & proper inquiry is, what is the meaning 
of that which he has actually written? That which, 
he has written is to be construed by every pai't 
being taken into consideration according to its 
grammatical construction & the ordinary accepta- 
tion of the woi'ds used, with the assistance of such, 
parol evidence of the surrounding circumstances as 
is admissible, to place the Court in the position of 
the testator.” 

In the present case, there is no material repug- 
nancy between the relevant clauses in the will, 
namely, (1) that the mother Mrs. Julia L. Quadros 
is given a life interest in all the immovable pro- 
perties, & (2) “On each of my eight children at- 
taining majority, one eighth of the sum realised by 
sale of these six mauzas shall be paid to her or 
him." 

(4) Learned Counsel has referred to the subse- 
quent clause that “The interest accruing from the 
said sale proceeds during my mother's 
lifetime shall be enjoyed by her ex- 
clusively.” But, in my opinion, any possible, 
contradiction between the various clauses 
may be reconciled : & the real intention of the 
testator is apparent that the executrix should sell 
the mauzas & the sale proceeds should be invested, 
that the intei’est drawn from the investment should 
be enjoyed by the mother but that each of the 
children, on his or her attaining majority, shouldj 
be paid the capital sum to which he or she is en- ’ 
titled. 

(5) Even if it be assumed for a moment that the 
clauses in the will are ambiguous or conflicting the 
respondent would be entitled to the direction asked 
for, on the operation of another principle. For 
it is settled by high authority that in construing, 
a will or settlement which makes a provision for 
children subject to a prior life interest, the Court 
must presume in favour of that construction by ; 
which the children will take a vested interest at 
twenty-one or on maniage. The rule is stated thus • 
in Williams on ‘Executors’, Bldn. 12 p. 805, Vol, II : 

“In construing a settlement or Will, which makes 
a provision for children subject to a prior life In- 
terest, the Court leans strongly in favour of that 
construction by which the children will, take a 
vested interest at twenty-one or marrii^e, whether 
they survive the tenant for life or not: & if the- 
Instrument is Incorrectly or 'amblguou^y' expres* 
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sed. or if it contains ‘conflicting’ k contradictory 
clause?, .so as to leave in a degree uncertain the 
period at which, or the contingency upon which, 
the shares are to vest, the rational presumption 
is that the child acquires a vested & transmissible 
interest at the period when it is most needed, viz,, 
at twenty-one, it a son, or on marriage or at that 
age. it a daughter.” 

In -Edward Tnomas Wakefield v. William Hamilton 
Maftaf, a885) 10 A. C. 422: lands were conveyed 
by a marriage settlement upon trust for husband 
i wire successively for life, k after the death of 
the survivor 

“to levy out of the said lands k premises the 
sum of £3,000 to be divided to & among all the 
children of the said intended marriage, save & ex- 
cept such child k children as under the limitations 
aforesaid shall succeed to the enjoyment of the 
lands & premises hereby conveyed in equal shares 
k proportions as tenants in common & not as joint 
tenants, the share of such child or children as shall 
be a son or sons to be paid to him or them upon 
his or their respectively arriving at the full age 
-Of twenty-one years, k the share or shares of 
such of them as shall be daughters to be paid 
upon their respectively arriving at their full age 
■of twenty-one years, or day or days of mar- 
riage, whichever shall first happen : Provided al- 
•ways that such marriage during minority shall be 
had by k with the consent k approbation of the 
parents or the survivor of them: with interest for 
the same by way of maintenance at the rate of £6 
.by the hundred to be computed from the day of the 
death of the survivor of the parents: with bene- 
fit of survivorship to the sui*vivors or survivor of 
such children if any of such children shall die be- 
fore his, her or their share or shares shall be- 
come payable unmarried & without leaving issue 
.as aforesaid, it being the true intent k meaning of 
.these presents that none of the children of the 
said intended marriage, who under the limitations 
herein contained shall become entitled to an estate 
in possession in any part of the lands & premises 
hereby conveyed shall be entitled to any part of 
the said sum." 

A son attained twenty-one & died in the lifetime 
■of liis father. Upon these facts, it was held by 
the House of Lords, affirming the decision of the 
'Court of Appeal in Ireland, that there being no 
words indicating a clear intention to make the 
vesting of children's shares contingent on their 
surviving both parents, the rule laid down in ‘Em- 
peror v. Rolfe', (1748-9) 1 Ves, Sen. 208 applied, k 
the son took a vested interest in his share on at- 
taining twenty-one. 

,, (6) In the present case, upon proper construc- 

tion of the will, it must be held that, upon each 
of the children attaining majority, one-eighth of 
' the sum realised by the sale of the mauzas should 
■ be paid to her or him irrespective of the question 
whether the executrix was alive or not at the time. 
The respondent was accordingly entitled to the 
direction given by the learned Judge of this 
Court. 

(7) The argument was also presented on behalf 
of the appellant that the application was not main- 
tainable under S. 301, Succession Act, on the ground 
that the administration of the estate concluded & 
the respondent was really in the position of the 
trustee. In support of this argument, learned Coun- 
sel referred to ‘Nandkishore Lai v. Pasupati Nath’, 
7 Pat 396 & ‘In the goods of Sarnath Sanyal*. AIR 
(36) 1949 All 93. In my opinion, these authorities 
are not of much assistance to the :ipi)ellant for 
they proceed on the assumption that there has 
been a complete administration of the estate of 
the deceased in each case & the executor had be- 
come ‘functus officio.’ But It cannot be held upon 
circumstances admitted or proved in the present 


case, that there has been a complete administratiOQ 
of the estate of Mr. J. A. Quadros. It is important 
to notice that there is a specific direction in the 
will that the executrix should sell the mauzas 
specified & out of the sale proceeds, shall pay 
one-eighth share to each of the eight children on 
their attaining the age of twenty-one years. So 
long as the direction in the will has not been com- 
plied with, it is not possible to hold that there was 
a complete administration of the estate oi the 
testator. The question when the executor becomes 
a trustee must be answered with reference to 
the circumstances of each particular case. If the| 
administration is complete, if the executor ^ 
•functus officio’, with regard to any of the asse& 
& retains them in his possession he becomes clothed 
with the character of a trustee of those assets. For 
instance, as soon as the executor has assented to 
a legacy, he becomes, a trustee of the subject-matter 
of the legacy for the legatee. As observed by Lewin 


"An executor is regarded in some sense as a 
trustee, but he cannot, like a tinstee, be discharged, 
even by the Court from his ‘executorship.’ When 
the funeral & testamentary expenses, debts, & 
legacies have been satisfied, & the surplpus has 
been invested upon the trusts of the will, the exe- 
cutor then drops that Sjharacter & 'becomes a 
trustee in the proper sense, & may then be dl^ 
charged from the office like any other trustee.’’ 

This passage has been quoted wich approval in 
‘Dhanabakkiyammal y. 'Tnangavelu Mudaliar’, 50 
Mad 956. In ‘Taran Singh v. Ramratan Tewari’, 
31 Cal 89, also the Court observed: 

"The position & duties of an executor in this 
country are not very well understood, & consider- 
able confusion exists as to duties of the executor 
in the administering the estate. The duties of me 
executor are to administer the estate of the 
ceased only so far & so long as to enable him to 
carry out the terms of the will of which he n 
executor. After the property has ceased to be 
the estate of the deceased & has become the 
perty of the residuary legatee under the will, the 
executor as such has no authority to manage the 

estate on his behalf.” . . 

This case was followed in a subsequent deciwon 
in ‘Sankar Nath v, Biddutlata Devi', 28 C L J 271. 

(8) For these reasons, I hold that the respondent 
is entitled to a direction from the Court under 
S. 302 of the Act. There appe^ however, to be 
a slight mistake in the will, for, ^ 

perusal thereof, it is apparent that ewn 

of the children would be entitled to on^ 

eighth of the sum realised by the sme not 
of the six’ but of the five mauzas, namely (U x 
No. 59, Mauza Rampur Taliqua, (2) No. 59/ 

29 Mauza Bhagwangama, avor 

Tauzi No, 616, Mauza Bhikanpur, Ta^i No. 4736, 

Mauza Maoinuddinchuk & (5) 

Mauza Nagar, Parganah Colgon. In JL 

admitted fact that out of the eight 
namely, Julia Gertrude Quadros, __ 

lifetime of the testator, the respondent b _ - 
titled nob to one-seventh share as claimM imt _ 
one-eighth share of the sale procee^ of the nv 
mauzas which have been specified. It is necess^ 
that the executrix should sell the five . 

specified within a period of six months from 
date or within such further time as P 

granted on a proper application 
behalf to the Court of the D. J., of Bhagalpur. 

(9) This appeal under the Letters Patent is 
ingly dismissed with coste. Hearmg fee three goi 
mohurs. 

^ ao) REUBEN, J : - 1 .«re«. 


. I 


it 


isai 

A. I. S. (88) 1981 Patna 209 [G, N. 41.] 
Das and Sarjoo Pbasab JJ. 

Jamuiia Prasad and others— Petitioners v. 
^Jogendra Prasad ond others — Opposite Party, 

Cml Revns, Nos. 679 and 773 of 1949, D/ 14-3-1950. 


Patna 209 

Lai N'arain SitiAa, Ptem Lall, Ttibeni Prasad 
$inha and B, K, Skarma ; P. li. Dan, S. C. 
Mukherji and N L. Untwalia—for Petitiomra 
(in Nos 6?9 and 773, respectively); P. R, Das, 
S. C, Mukherji, N. L. Untwalia and Dmesh 
Chandra Sinha ; Mahabir Prasad and Umesh 
Chandra Sinha - for Cpposiio Party (in Nos. 679 
ahd 773 resyectwelyj. 


Jamxjna Prasad v. Jogendra Prasad (Sarjoo Prasad J.) 


(a) Bibar District Board Electrol Pules (1937). 

3 (b)—*Con tract’ in the rule includes lease: Per 

Sarjoo Prasad J, [Para 6] 

(b) Civil P. C. (1908), S. IIS - Court subordinate 
'to High Court— Election Commissioner. 

The High Coart can interfere in revision with the 
«rder of an Eleotlon GommiBsioner appointed under 
^be Bihar District Board Electoral Buies (1937). 

[Para 7) 

Anno. C. F. C., S. 115, K. 6. 

(c) Civil P. C. (1908), S. 115-Error of law. 

Even if the deoision of the Eleotion Go m mission er 
^nder the Bihar District Board Electoral Rules (1937), 
'to the edect that B. B (b) covered a case of lease is held 
to be wrong, it is only an error of lawnot affecting bia 
Jurisdiction to deoide the matter and no reviaion lies, 

[Paras 6, 7] 

Anno. C. P. C., S. 115, N, 12, 13. 


(d) Bihar District Board Election Petitions Rules 
<1939), R. 16 (1) (b) — Corrupt practice not materi- 
ally affecting result of election. 


All that is required under R. 16 (1) (b) is that the 
•ooirnpt practice in question must have been committed 
in the iutereet of the returned candidate, in which case 
bis eleotion must be held to be void, and the fact that 
^the corrupt practice did not materially affect the result 
«of the eleotion as the candidate was returned by an 
overwhelcning majority is not material, [Para 15) 

•I 


(e) Elections — Principal and agent — Contract 
Act (1872), S. 182. 


The law of agency in eleotion oaves goes much further 
'than the ordinary law of pr ioipal and agent There may 
•be no dlreot proof of an aotual appoiDtiuent of an agent. 
A man may be proved to be an agent of a candidate on 
the various faota and oireu me tances leading to such an 
■inferenoe in a particular case, [Para 20] 


(tt Bihar District Board Election Petitions Rules 
<1939), R, 16— R. 16 (2)— Construction and applica- 
bility* ■ 



The various alauses in sub-r, (2) of B. 16 have to be 
eread ooninnotively, and all the conditions enumerated 
in those glauBB^ must be found to exist before a returned 
■candidate oan take advantage of suh-r. (2). Sub-Bute (2) 
•can have no application at all where the returned 
■eandidate is himself found guilty of the corrupt prao- 
ttoes of the Part I variety referred to in B. 16 (1) (b; 
«nd B. 16 (2) of the Buies. It oan only come into play 
where the candidate himself Is innooent but bis agent 
le gality ' or has knowledge or oonnlved at the corrupt 
^Igmetieea in queation. ^^3 

1951 Pat./27 A 28 


Sarjoo Prasad J — These two applications 
in revision are direeted against an Order dated 
8-8-1949, of Mr. P. K. Nag, as an Additional 
Election Commissioner of Muzaffarpur, 

[2] The order in question arises out of an 
eleotion petition presented by three unsuccessful 
candidates againet three returned candidates, 
naTaely. the applicant in Oiv. Revn. No. 679 of 
1949, Jamuna Prasad Tripathi, Ramdhati Bra. 
sad (since dead) and Jagat Prasad Singh, the 
respondent opposite party in Civ, Revn. No. 773 
of 1949, in connection ■with the last District 
Board election held in May and June, 1947, in 
respect of police. station Muzaffarpur— Eamtaul- 
Kantt constituency. The respondent Ramdbari 
Prasad having died subsequent to the presenta- 
tion of the election petition, a fresh bye.election 
was held in respect of the vacancy so caused, 
and bis name was expunged from the election 
petition. The eleotion petition, therefore, is now 
concerned only with the election of the returned 
candidates Jamuna Prasad Tripathi and Jagat 
Prasad Singh, the surviving respondents named 
in that petition, 

[3] The election petition raised various 
grounds of objection to the return of the candi- 
dates concerntd. It would be unneoessary to 
refer to all the other grounds except those on 
■which the election petition succeeded before the 
Election Commissioner, 

[4] The first objection against the respondent 
Jamuna Prasad Tripathi who is the petitioner in 
Giv. Revn. no. 679 of 1949 was that the respon- 
dent was a member of a joint family which 
used to be contractors under the District Board 
daring election, and, as such, the said respondent 
Jamuna Prasad Tripathi was not eligible foe 
election to the District Board. Jamuna Prasad 
Tripathi contested on the ground, firstly, that 
he wae separate from the other members of bis 
family, namely, hie father and brothers, and 
secondly, that in any case the members of bis 
family were not contraotors under the District 
Board) and, consequently no objection could be 
raised as to his eligibility to the eleotion as a 
member of the said Board. The Election Commis- 
sioner after a consideration of the evidence 
came to a definite finding that the respondent 
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Jamuna Prasad Tripathi waa a member of the 
joint family cotieistiug of himselfi hia father and 
his brotbers, and that hie plea of separation was 
falee. He also found that there waa evidence to 
show that leases bad been obtained of the Dis- 
trict Board road-side lands by the father and 
the brothers of the respondent, and although 
these leases expired, the lessees thereunder had 
been bolding over, and the District Board had 
not taken possession of the lands in question 
after dispossessing the said lessees. He accord- 
ingly held that 

P- 

“contractual relationship existed between the father 
and brctbere of respondent 1 and the District Board at 
the time when the nomination paper was died by reS' 
pondent 1“ 

and respondent 1 being a member of the joint 
family with bis father and brothers, be was 
directly interested in such contracts, and, bb 
Bucb, he was not eligible for election under 
B. 3 (b), Dietiiot Board Electoral Rales, 1937. 

[fi] The learned counsel appearing for the 
applicant before us contends that this finding of 
the Election Commissioner that the father of the 
respondent or his brothers were lessees in res- 
pect of the road-side lands belonging to the 
District Board did not in any manner bring him 
within the mischief of the said rule. In Order to 
appreciate the point, it would be useful to quote 
the tale in question. 

[6] It provides: 

“Ko person shall be eligible for election if he Is 
in the employment or pay of the district board or of 
any looeil board or union committee or union board 
Eohordinate to that district board or who has directly 
or indirectly any share or interest in any contract with 
or under the district or local board or union committee 
or union board.'* 

The relevant provision with which we are con- 
cerned in this case is whether the respondent 
had "directly or indirectly any share or interest 
in any contract with or under the District 
Board," Mr. Lai Narain Sinha appearing for the 
respondent petitioner before this Court urges 
that the word "contract" used in the rule cannot 
refer to leases which are really transfers of pro- 
perty. He says that the Election Commissioner 
found that it could not be proved by the peti- 
tioners who filed the election petition that any 
member of the family of respondent i was a 
contractor in the District Board so far as cons- 
tructions of roads etc., were concerned, and that 
the meaning of the word "contract** given in the 
rule must be confined to such class of con tracts 
relating to oonstraotion or roads etc., referred to 
above. It is true the Election OommiBsioner baa 


held that the petitioners in the election petitions ' 
were unabie to prove such contracts ; bat it ap. 
pears to me that the view taken by the Election- 
CommissioDE’r as to tbe interpretation of the rnleK 
is on the whole oorrect. The language of the rule - 
is euffi^ieutly wide to cover a case of contraotual 
lelaMonsbip arising out of leases as well, or lot' 
the matter of that out of any other kind of con- 
tra jt. The comprehensive intention of tbe rule 
seems to be particularly emphasised by the ex- - 
press ion; 

“No pereon shall be eligible for elootiou if be baa^' 
directly or indireotiy any share or iotetest in any OOD* 
tract.’* 


After all, transfer of property also is in tboK 
nature of a contract between the parties, and 
there seems to be no jastitioation for bolding' 
that the application of tbe rule should be re.- 


strtcted by the narrow interpretation which is^ 
sought to be put upon it by learned counsel ap.^ 
pearing for tbe applicant. Even assuming that 
the interpretation of the rule given by the Elec- 
tion Commissioner was erroneous, it could be 
only an error of law not affecting bis jarisdic-' 
tion to decide the matter. 


[7] Of course, it is now well settled that it is 
open to this Court to interfere in revision with 
the order of ac Election Commissioner appointed 
under therDistrioc Board Buies. I may refer int 
this connection to a Full bench decision of this 
Court in Mt. Dirji v. Sm> Goalin 20 Pat. 373: 


(A. I. B. (281 1941 Fat. 65 F. B.). In that case a 
question arose whether a Oommissioner appoint- 
ed under tbe Workmen’s Compensation Aet of' 
1993 was a Court, and whether his order couldi 
be revised under 8. 116, Civil P. 0. It was held 
that the Commissioner under the Act is consti- 
tuted an independent tribunal, and bis function 
is to judge and decide and not merely to en- 
quire and advise, and in judging and deciding : 
the matters before him, be has to proceed judi- 
cially and not arbitrarffy. and that he satisfied ^ 
all the main tests which one has to apply for* 
determining whether the tribunal is a Court or ■ 
not. That being so, it was held that any final. 
Order passed by him was open to revision by ' 
this Court under 8. 116, Civil P, 0, The ques- 
tion, however, relating to an Election Oommis- 
Bioner directly arose for consideration in another- 
subsequent case reported in Abdul Bazak V* 
Kuldtp Naratn. 22 Fat. 677: (A. I. B. I3l) 1944- 
Pat 147). In this case there was a difference of 
opinion between Meredith J. as he then was^ . 
and Cbatterji J. and tbe case was then referred 
for decision to another learoed Judge, Hanohar 
Lall J. It appears that all the learned Judges 
who dealt with the case at different stages 
unanimoasly of the view that the Eleotion^ 
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Oommisslonet referred to in the Bihar Distriot 
Board Eleoloral Buies, 19S7. is a Court and a 
Court Bubordinate to the Hitjh Court within the 
meaning of 8. 115, Civil P, C. That being so, 
there oan be no question that it was open to us 
to revise this order of the Eteotion Commis' 
eioner if there were any eoope for interferenoo 
under S. 115 of the Code. It is contended by Mr. 
Lai Nacain Sinha, the learned Government 
Pleader, that this error of law resulting in an 
erroneous oonstruotion of B. 3, District Board 
Electoral Bales, affected the jurisdiction of the 
Election Commissioner. In my opinion, this is, 
as I have said, not a tenable contention. It was 
open to the Election Commissioner to construe 
^ the rule in question and it was a matter entirely 
within his jurisdiotion to decide about it. TQete* 
fore, even if he had decided the matter wrongly 
it could not be said that he had no jurisdic- 
tion to decide it in that manner, I have already 
pointed out that as at present advised, I see no 
reason to differ from him in the view which he 
has taken as to the oonstruotion of B. 3, and I 
bold that his decision is correct and is not open 
to interference. 

[S] The next ground of attack in the election 
petition was that there were various irregulari> 
ties committed by the officer in charge of the 
election and it also enumerated various corrupt 
practices resorted to by the returned candidates 
in seoucing their election. In dealing with these 
objections in issue the learned Oommiseioner 
has sought to olassify them under two groups. 

[9] Within the first group be deale with the 
irregularities committed by the officers in charge 
of the election which were alleged to have materi- 
ally affected the result of the election. He 
examined the evidence regarding the aUegations 
made in respect of each irregularitiee, and he 
came to the conclusion that there were some 
irregulaiitiBS due to carelessness and lack of 
discretion on the part of the officers in charge of 
the election; but such irregularities or careless, 
ness did not affect the result of the election as 
oontemplated in B. 69, Bibar Distriot Board 
Electoral Bales, 1937, and the election, therefore, 
could not be held to be invalid on any of the 
grounds mentioned in group one aforesaid. 

[IQl In the second group be deals with oor- 
mpt practices resorted to by the returned candi- 
dates and their agents which would come under 
part X of the schedule to the Bihar Distriot 
Board Election Petitions Buies, 1939. This ap. 
pears to be the most serious part of the objeo- 
iion taken against the election of the candidates 
veturned. In that group the main ■ grounds of 
attack, inter alia, were that (i) a large number 



of women were hi reel to personate the absentee 
women voters and to vote for the Utter in f avour 
of the respondents, and (S) a number of persons 
were engaged by the respondenta to personate 
as absentee voters and dead voters and to vote 
for such persons in favour of the rtspondents. 
These wereBerious charges constituting corrupt 
practices on the part of the returned candidates 
or their agents. 

[11] The learned Government Pleader appear- 
ing for the respondent, Jamuna Praead Tripa- 
thi, contended that the election petition did not 
set forth full particulars of the corrupt practices 
alleged by the petitioners in their election peti. 
tion as against each of the respondents or their 
agents. 1 have examined the election petition 
and I find on the whole that they do contain 
the particulars required. But even if there was 
any vagueness in those particulars, it was open 
to the respondents to ask for further particulars, 
if any. It does not appear that they took any 
serious objection on that ground and there has 
been obviously no prejudice to the applicant. 
I, therefore, see no force in this contention 
advanced on his behalf in this Court. 

[12] The Election Commissioner after exami- 
ning very carefully the evidence adduced in 
proof of the alleged corrupt practices came to the 
conclusion that several hired women other than 
the real voters had been allowed to vote for the 
actual voters in favour of the Congress candi- 
dates meaning the two respondents in the elec- 
tion petition. He also found that there was 
definite proof that several votes cast in the name 
of dead persons were oast in favour of the res- 
pondent, Jamuna Prasad Tripathi, and only 
Wo in favour of the other respondent, Jagat 
Prasad Singh. In course of his discussion of the 
evidence on the point he observed that the 
packages containing the votes polled in two of 
the booths could not be traced, and there was 
no guarantee that the corrupt practices, referred 
to above, were the only corrupt practices com* 
mitted in the interest of the candidates returned, 
In summing up bis findings under isaue i, the 
Election Oommissloner found these facts against 
both the returned candidates. He, therefore, held 
that these corrupt praotioes committed in the 
interest of the returned candidates came within 
B 16 (l) (b). District Board Election Petitions 
Buies, 1939, and accordingly the election of the 
returned candidates bad to be declared void. He 
also found that the corrupt practices in question 
were not of a trivial nature and oould not be 
braBhed aside. 

[18] In regard to the respondent applicant, 
Jamuna Prasad Tripathi, he held that he was 
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personally responsible for the corrupt practices 
in question which were to his knowledge and at 
bis connivance but, in so fat as Jagat Prasad 
Sineh is ooQcerned, he held that the corrupt 
practice? were resorted to without his knowledge 
anr conni^'ance, and his case came within B. 16 
(2) of the R'iIhs. Be accordingly found that the 
election of this respondent was not void. I shall 
have to refer to the case of the respondent, 
Jagat Prasad Singh, when I come to deal with 
Civ. Bevn. No. 773 of 1949 which is directed 
against this part of the order of the Election 
Commissioner, 

[14] It is contended by the learned Government 
pleader appearing for the respondent, Jamuna 
Prasad Tripathi, that there was nothing definite 
to connect this respondent with the corrupt 
practices in question. He argued that the mere 
fact that some votes cast in the name of deceas- 
ed voters were found in bis ballot bos or that 
some women happened to personate for certain 
other women voters did not necessarily imply 
that the petitioner was directly concerned in the 
matter, and that there was no defioite material 
on which the Election Commissioner could hold 
that the petitioner, Jamuna Prasad, could be 
directly connected with the corrupt practices in 
queation, I am afraid in view of the findings of 
the Election Com 'ti issioner, I cannot accept this 
contention. To quote his own words, the Elec- 
tion Commissioner found as follows: 

"As regards Babu Jamuaa Tripathi I am unable to 
accept Bucb a view. He did not rest aatisSed with what 
might have been done by the Congress party whose 
nominee he was to secure his election. He was acting 
and supervising the eleetion and was visiting each 
polling booth on every day. The corrupt praotioes have 
been resorted to in Kamtaul and Siraia polling booths 
in which locality this particular candidate resides. 
When he was in close touch with the election It 
cannot be assumed that the hiring of men to vote for 
dead persons and women to vote for absentee women 
voters could have been done without bis knowledge, 
There could be hardly any direct evideooe of the fact 
that he bad knowledge of these corrupt practices and 
the same must be inferred from the facts and surround- 
ing oircumatances From the evidence and oir- 

oumstaoces of the oaae and active intereet that was 
taken by this returned candidate I find that all these 
oorrupt practices found to have been resorted to were 
certainly within the knowledge of B. Jamuna Tripathi 
and were done with bis connivance if he himself was 
not the origiuatoc of the plan/' 

In view of this finding wbioh certainly cannot 
be challenged before us in revision, it seems 
difficult to uphold the contention of the learned 
Government Pleader that the election of the 
respondent, Jamuna Prasad Tripathi, did not 
come directly within the mischief of R, 16 (X). 


A. I.S. 

[I5l Mr. Lai Harain Sinha also suggested, 
though faintly, that the corrupt practices in. 
volved did not materially affect the result of the 
election because the respondent, Jamuna Prasad, 
was returned by an overwhelming majority of 
votes. This argument does noc arise in constra-, 
ing R. 16 (i) (b) of the Election Petitions Bales. 
All that is required under that rule is that the 
oorrupt practice in queation must have been 
committed in the interest of the ceturned oandi. 
date in which case his election must be held to 
be void. 

[16] I am, therefore, of opinion that there is 
no substance in the application filed on behalf 
of the applicant, Jamuna Prasad Tripathi, in 
civ. Bevn. no. 679 of 1949 which accordingly 
fails and must be dismissed with coats; bearing 
fee three gold mohurs, 

[17] Civ. Bevn. No, 773 of 1949. — I shall 
now turn to civ. Bevn. No, 773 of 1949 which as 
1 have said, is directed against that part of the 
order of the Election Commissioner in which he 
found that the election of Jagat Prasad Singh 
was not void in view of snb.r. (s) of B. 16. It is 
unnecessary to recapitulate the facts. The peti- 
tioner in this case is one of the persons who filed 
the election petition ohallenging the election of 
Jagat Prasad Singh. Mr. P. B. Das who appears 
for the petitioner contends that the order of the 
Election Commissioner is clearly wrong and 
without jurisdiction. He relies upon the findings 
of the Election OommiBsioner where he held 
that the corrupt practices under Fart I of the 
Schedule to the District Board Election Peti- 
tions Buies, 1939, had been committed in the 
interest of both the returned candidates. He 
also relies upon the finding that the corrupt 
practices complained of coald not be btoshed 
aside as of a trivial nature, and then be oostendB 
that having regard to these findings the Election 
Commissioner bad no jurisdiction to act under 
sub-r. ( 2 ) of B. 16. 

[I8l The contention of Mr. Das rests upon 
a construction of R. 16, and, therefore, it would 
be useful to quote the rule in full : 

*' (ly Subject to the proviaiona of this role, if, in the 
opinion of the Eleotiou CommiBaiODQi — 

(a) the election of a returned oandidate haa been 
procured or induced, or the result of the eleotion has 
been nateiially aSeoted, by any oorrupt praotioe, or 

(b) any oorrapt praotioe specified in Part I of the 
Schedule to these rules has been committed in the 
interests of a returned oandidate; or 

(0) the result of the election has been materially 
afieoted by the improper acceptance or rejeotion of any 
nomination or by reason of the faot that any person 
nominated was not qualified or was disqualified for 
election, or by the improper reception or refusal of a 
vote or by the reception of any vote wbioh is Invalid, 
or by any non-compliaaoe with the provisions of tb 
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Aot or ot tlie rules trained under the Aot In respect 
ot the eleotioo; or by auy mistake in the use ol any 
presoribed form; or 

(d) the election has not been a free eleotlon by 
reasoD of the large number of cases in which bribery 
or undue infiuenao has been committed ; 

the eleotiou of the returned candidate eball be void. 

(2) If the Election CommUsioner finds that the 
returned candidate has been guilty by ao a^'eot of any 
corrupt practice specified in Part I of the Schedule to 
these rule<t but further finds that the candidate has 
eatiefied him : 

(a) no corrupt praotice was oommitted at the election 
by the oendidnte and the corrupt practices found by 
the Election Officer to have been committed were com* 
mitted contrary to the orders, and without theeanction 
or connivance, of the candidate ; 

(b) that the candidate took ail reasonable means for 
pieventiog the oommlssion ot corrupt practices at the 
election ; 

(c) the corrupt practices found by the Election Com- 
missioner to have been committed v/ere of a trivial 
and limited obaraoter or took the form of customary 
hospitality which did not affect the result of the elec- 
tion ; and 

{d) in all other respects the election was free from 
any corrupt practice on the part of the candidate or 
any of his agents, 

then the Election Commifdioner may find that the 

election of the returned candidate is not void. ** 

* 

It is quite clear from the above that whereas 
in Bub-r. (l) of R. 16 the word ‘ or'* has been 
used in respect of each of the varioua cIuusgs, it 
is to be noted the word " or ” is signihcantly 
absent in the varioua eJaupes of sub-r, (:i) of r. 16. 
Mr. Das accordingly submits that the various 
clauses in sub r. ( 2 ) must be taken in conjunC' 
tion with each other. The learned Commlsaioner 
having definitely found that the corrupt prac- 
tices complained of were not of a trivial and 
limited character or took the form of customary 
hospitality which did not affect the result of 
the election" as required by R* 16 Is) tc), he 
contends that all the elements necessary to give 
the candidate the benefit of sub-r. { 2 ) and in 
Order to take him out of the mischief of sub- 
r. ( 1 ) did not exist. Therefore, the first finding 
of the Election Commissioner that the election 
was void must stand. Mr. Das further submits 
that this is not a mere error of law but an 
error of law which affects the ambit of bis juris- 
diction, and, therefore open to revision by this 
Court, He relies upon a decision repotted in 
SarihaT Prcttcid v- Gopal SaTant 14 Pat. 488 ; 
(a. I. B. ( 93 ) 1986 Pat. 385) where it has been 
held that if the High Court should find that the 
lower Court has made a mistake as to the ex- 
tent of its jurisdiction, it may then interfere, 
and this is particularly so when the lower Court 
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in determining thi- ambit of its own juripdiefcion 
considers lep illative enaotmenta, Havint^ oneo 
found that the oleotion of the respemdeut -Ingat 
Prasad hingb, also canae nn ler K 16 (1) (b> of 
the rult^s, the learned Election Commiesioner 
bad to deolaiG fcbat the eltction was void of this 
Candidate as well, unless the fandi 'ate cou'd 
invoke to his aid sub r. ( 2 ) of that rule which 
as dii^eupsed above he could not. If all the 
varioua oluusi^s of sub.r, (y) a<G taken conjunc- 
tively it IB ^uite clear that one of t-tieconnitions 
contemplated by cl. tc) of that rule ban been 
definitely found to be against the candidate re- 
turned, and that being eo sub r. (2) could not 
come into operation, ('onsegnenily, the Eli-ction 
Commission*" r could not be deemed to act with- 
in bis jurisdiction in coming to a finuing fbat 
the election of Jagat Prasad Sirgh whs not 
void and this was a matter which really affect- 
ed the ambit of his jurisdiction. There is appa- 
rently much substance in this contention of 
Mr. Das. 

[19) The question, therefore, arises whether 
these various olauses of sub r (2) of R 16 of the 
Election Petitions tlnles have to be read con- 
junct vely ae contended for by Mr, Das Mr. 
Mababir Prasad appearing for the respondent 
opposite party after some discussion coucedei 
that the construction put upon the rule that 
the various clauses of sub-r. ( 2 ) had to be read 
conjunctively was a correct co istr notion. He 
also cooceded that the miaconstTuction of the 
rule made by the Election Commieaioaer in 
st'ite of his own findings did affect his lurisdic- 
tion in pronouncing upon the validity of the 
election. He, however, contended that there was 
no definite finding that the corrupt prao sices 
complained of were with the knowledge of or at 
the connivance of the candidate or his agent. 

[ 20 ] On a perusal of sub-r. (1) of B- IG, it 
appears that where the election of a returned 
candidate has been procured or induced by any 
corrupt practice, the election is void. Such a 
corrupt practice may be of either variety men. 
tioned in Part I or Part il of the Schedule to 
the rules. On the findings we are concerned 
with cl. (b) of sub-r. (1) of R. I 6 which provides 
that where any corrupt practice specified in 
part I of the Schedule to these rules has been 
committed in the interest of a returned candi- 
date, the election of the returned candidate shall 
be void. Therefore, cl. (b) of sub-r. (X) refers 
to corrupt practices of Part l variety. Now, in 
Part I of the Schedule we find varioua kinds of 
corrupt practices specified but in each one of 
these instanflea it is to be noticed that it must 
be either by the candidate or his agent or by 
any other person “with the connivance of the 
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candidate or his agent*" So far as Jagat Prasad 
Singh is concerned, there is a definite finding by 
the Commissioner in bis favour to the effect that 
the Election Commissioner was satisfied that 
these corrupt practices were resorted to without 
his knowledge and connivance. The question 
then arises whether he can even then take 
advantage of an election in which corrupt prac- 
tices have been committed in his interest pro- 
vided they were committed with the knowledge or 
Connivance of bis agent which, as I have said, 
is an essential factor in all the various instances 
specified in part i of the Schedule to the rules. 
On that point, there does not appear to be any 
definite finding arrived at by the Election Com- 
missioner, Oar attention has been drawn to a 
part of the judgment wherein the Election Gom- 
miestocer held as follows : 

' Exhibit 6 sbowa that Che Seoretary of the District 
Congicss Committee who was aotiog as polling agent 
foe the respondcoti tiled a petition before one of the 
Pretiding Offi^ars of Sirisia polling station and the 
agent Kailaeb Debar! of the petitioners was given last 
warning that ho would he turned out if be would chal- 
lenge the women voters any further.” 

In this Es. 6 it appears that the Secretary of 
the District Congress Committee describtd him- 
self as a pcliing agent only of one of the res. 
pondents, namely. Jamuna Prasad Tripathi, 
and not of the respondent Jagat Prasad Singh 
as well. Therefore, the value of this finding is 
greatly shaken by this error of record which 
has Crept in the judgment of the Election Com- 
missioner. We were also referred to another 
portion of the judgment wherein it is pointed 
out that Jagat Prasad Singh took no active part 
but that he was all along in Bochaba Booth, 
and that the Congress party was doing the work 
for him. So be did not even come to Muzaffar- 
pur, Sirsia and Kamtaul polling booths where 
these corrupt practices were resorted to. It is 
argued that the Congress party was really con- 
duotiDg the election on behalf of both the res- 
pondents who bad been set up by the party, and 
therefore, it must be held that the Secretary of 
the Congress party was the agent of both the 
oaudidaces. It is no doubt true that the law of 
agency in election cases goes much further than 
the ordinary law of principal and agent. There 
may be no direct proof of an actnal appoint, 
ment of an agent. A man may be proved to be 
an agent of a candidate on the various facts 
and circumstances leading to such an inference 
in a particular case; but the trouble in this case 
is that there is no definite finding that the 
corrupt practices in question were resorted to 
with the knowledge or connivance of any agent 
of Jagat Prasad Singh, At one stage I was 
inclined to think that the case should be remit- 
ted to the Election Commissioner for disposal 


after a finding on the point whether the corrupt 
practices of Part 1 variety referred to in cl. (b) 
of B, 16 (i) were with the knowledge of Jagat 
Prasad’s agent, if any. But it seems to me that 
no useful purpose will be served now by send- 
ing the case back on remand at each a late 
stage, the election in question having taken place 
in May and June, 1947. 

[2ll As at present advised I am inclined to 
agree with the contention of Mr. Das that the 
various clauses in sub-r. (2) of H. 16 have to be 
read oonjunctively, and that all the conditions 
enumerated in those clauses must be found to 
exist before a returned candidate can tfdre 
advantage of sub-r. (3). Thh distinction is clear- 
ly brought out by the fact that in sub-r. (l) the 
various clauses are made disjunctive by the use 
of the word ‘‘or’’ which is absent in sub r, (2) 
where all toe clauses are connected one after the 
other by a aemi-c don and finally with the con- 
junction "and" licking up the last cl. (d) of 
that sub- rule Sub rule (2) ia obvioas'y an excep- 
tion to sub-r. (1) and this exception must be 
rigorously found before a returned candidate 
can take any advantage of it. This exception in 
sub r. (21 can ha^e no application at all where 
the returned candidate is himself found guilty 
of the corrupt practices of the Part I variety 
referred to in B. IG (i) (b) and B. i6 (2) of the 
rules. It can only come into play where the 
Candidate himself is innocent but his agent is 
guilty or has knowledge of or connived at the 
corrupt practices in question. It is in that case 
alone, if all the conditions mentioned in the 
various clauses of the sub rule are found to existi 
that the successful candidate can be exonerated 
and bis election upheld otherwise he cannot take 
advantage of the election vitiated by those prac- 
tices. Such an interpretation is in consonance 
with public policy and the real intention of the 
rules to keep inviolate the purity of these elec, 
tions. I agree with the view of the Election 
Commissioner in so far as he held that : 

"The rules, however, aa (tamed do not seem to tole* 
rate any moral turpitude on the part of the returned 
candidate in obtaining his eleotion. The rules do not 
seem to like that the local bodies be filled with persons 
of questionable aod doubtful honesty and integrity. 
That ia why B. 18 appears to be so strict in the matter 
of oorrupt practices resorted to in the interest of a re- 
turned oaudidate to his knowledge and with bis oon- 
nivanoc by his workers,” 

But I do not agree with him in his application 
of sub-r. ( 2 ) of R. 16 to the case of Jagat 
Prasad Siogh. I, however, think, as I have said, 
that the case does not at this stage call for any 
interference in revision on our part specially 
when there is no clear finding against Jagat 
Prasad, the respondent opposite ptrty, that the 
corrupt praotioes in question were brought about 
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tbe bnowlfidge or oonnivance of his agent. 
The Secretary of the Congrees Committee may 
Or may not have been his ageat but at any rate 
Bx. 6 does not show that he was tbe polliag 
agent of Jagat Prasad Smgb as wrongly appears 
to have been assumed by the learnei Election 
"Commissi oner* That being so, 1 would dismiss 
this application also bat in the circa matanees 
without costs. 

[93] In the result both the applications fail, 
and the order passed by the Election Commis- 
-eiooer staads. 

[23] Das J. — I agree to the orders proposed 
to be passed by my learned brother, and would 
estate, very briefly my opinion on tbe quesLions 
■raised and the reasons therefor. 

[24] Civ, Bern No 679 of 1949 : Jamuna 
Prasad Tripat^>i,^l do not think that it is 
necessary to decide in this case the question of the 
meaniug of the word “c mtract ’ occurring in 
B. 3 fb), District Board Electoral ctules. 1937, 
and I wish to giiard myself agai'ist expressing 
any finul or concluded view tiab the word 
"oontract” in the rule meaos something more 
iihan an agreement enforceable by Uw and 
includes a transfer of property or any interest 
■ in property, G* g. a lease or a sale. It may be 
doubted if a person is disquuUtied for eleodon 
merely because he has taken a lease of or pur- 
"dlhajed some property from the District Board. 

If the decision of the Blectioa Oommissiouer 
-liad rested only on the interpretation put upon 
E. 3 (b> aforesaid, and it was found that the 
interpretation was wrong, it might. I think, be 
^said with some force that the error of law rela. 
ted to the extent of the jurisdiction of the Elec- 
'tion Gommissioaer to declare the election void, 

[25] But there is the ole it hading of the 
dSlection Oommissiooer th-it Jamuna prasad 
Tripathi knew and had connived at corrupt 
practices of the kind specified m item 3 of part l 
‘Of the Schedule to the District Board Election 
^Petition Bu'es, 1939 His election was thus void 
under B. 16 (1) (b). As long as that finding 

cBtaods and nothing has been stated bdfote 

08 which Would entitle us to go behind that 

^'finding there can be no interference with the 

'Order of the Election Commissiooer. 

[36] Giv, Revn.No. 773 of 19^9: Jagat Prasad 
Singh, — I agree with my learned bro'her that 
'the four ols. (a) to(d)in B. 16 (3), District Board 
Blecticm Petitions Buies, should he read cm' 
junocively, and the learned Election Commis. 
Oioner made an error of law in thinking 
otherwise, 1 also agree that such an error would 
attract the operation of S. 116, Civil P. 0., as it 
(Related to the extent of jurisdiction of the Elec* 
4100 OommisBioner, 


[27] I am not satisfied, however, that the 
finding of the learned Election Oommisiioner, 
so far as Jagat Prasad Singh is concornod, is a 
finding that corrupt practices of the kind speci- 
fied in part I of the Schedule were committed, 
BO as to make lu:i eleotion void under a 16 (l) 
(b). Though the learned Election Gommiii^sioner 
considered and put the case of both the returned 
o-indidates together, while giving bi-i fiedmg 
about the corrupt practices resorted to at the 
election he dear y fjund that Jagat Prasad 
neither knew nor connived at those corrupt 
practices. Therefore, to make the election of 
Jag it Prasad viod within the meaning of 
R. i6 (i) lb), it would be uece-sary to find that 
the oorruot practices were resorted to, at least, 
by or with the connivance of the agent ; for by 
tbe definition of items of Part I of the 8ehodula 
(with which item we are cOQCerned) such oonni- 
vauoe is essential to distinguish corrupt practices 
of part I variety from those of Part il variety. 
Such a finding is absent, or at le^st. not clearly 
es pressed ; and in view of the error of record 
regarding Ex. 6, to which my learned brother 
has referred, it is not possible to spell out suoh 
a finding against Jigat Pra-^ad from what the 
learned Election Oommissionec has said on tha 
point of corrupt practices. 

[ 28 ] Thus, the Election Commissioner haa 
aubstantially come to a correct conclusion about 
the election of Jagat Prasad, though he was in 
error about R. 16 (2). 

1},B, Applications dismissed. 
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Imam and Sarjoo Prasad JJ. 

AohJiaihar Missir and others — Apeellauts 
V. Sohan Teli and .others — Respondents. 

A. F. A. D. No. 2460 ot 1947, D/* 16-8-1950. 

(a) Tenancy Laws— Bihar Tenancy Act (VIII [S] 
of 18S51, S. 182 — Applicability — Homestead in 
dUferent but contiguous village— Section applies. 

S-^ctioo 182 applies fn tbe osse of a raiyat who 
holdd hia homeatead land in one village and has agri- 
cultural land m anotht-r, provided the lands in (he two 
villages are either adjueeDt or io oloie proximity. The 
tenant, iherefote, cannot be ejeotedas a mare tanant-at* 
will and he has the protection giveo to bis homestead 
land in the same manner as the protection wbioh he 
enjoys with raferenoe to tha lands h© holds in tha 
right of ocoupanoy, although the two lands ate in differ- 
ent villagGi: Case law discussed. [Paras 12, 14] 

(b) Tenancy Laws — Bihar Tenancy Act (VIII [8] 
of 1885), S, IB 2 -Scope of. 

aection 182, Bihat Tenancy Act, does not oreate a 
bomsatead land into an occupancy holding. This pro- 
vision merely extends to it in the absence of local 
eastern, or usage (he pcovisioDS of the Act appltable to 
tbe land held by a ratyat. If a raiyat has ocoupanoy 
holding with ocoupanoy rights, tbe tnoidenis of tbe 
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Uasnoy of his homestead would be regulated acoor* 
diiigly. This, howe'jer, does not mean that bis home- 
Btead is an occuijancy holding. [Para 13] 

(c) Tenancy Laws _ Bihar Tenancy Act (VIII [8] 
of 1885)) S. 182 — Homestead land — Meaning of. 

The homesteiid land is prmia facie the land where 
tie home of the ngriculturist is situated and in which 
he resides. It mav be that the agriculturist has lands 
at soma distaoce from the homestead laud, but he 
cultivates hfs aijr cultural land by going to it for that 
purpose from his homeaiead land. There theref. re, 
neces-anly some conneotion between his agricultural 
land and home;tead land, [Para 8} 

■4* N. Lai— for A}>'pellant& ; Btalimdeo l^arain and 
P, J ho, - for Rvspnndents, 

Imam J — The plaiiitiffa are the appellanfca 
and they have appealed asaiost a deciaioo of 
the i^uboi'dinate Judge of Gaya, who reversed 
the decision of the fourth addifcronal Munsif of 
Aurangabad. ’I he appellams had filed a suit tor 
the ejectment of the defendants from plot 
Ko 121 in tauzi No. 4932 with an area of .04 
acres. It was the case of the plaintiffs that this 
land was uairmazrua moLtk and that on a pri. 
vate partition amongst the landlords plot no. 
121 had fallen to the plaintiffs takbta. Their 
further case, as argued before the trial Court, 
though not in their plaint, was that the defea* 
dants were inducted on to the land to render 
service and that when they ceased to render 
service, they were liable to be ejected from the 
plot in question. The plaintififs auj the proforma 
defendants were co sharer landlords to the ex. 
tent of two annas eight pies in tauzi No. 4932. 
The pro forma di-feodants supported the case of 
the plaintitfa. By the expression the defend-iots' 

in this judgment, I do not include the proforma 
defendants. 

[ 2 ] The facts found by the lower appellate 
Court are that the defendants are settled rai~ 
yats of village Nirmal Bigha, which is contigu- 
ous to Village Tendua, in which plot no. 121 is 
situated, that the deft nd ants were not inducted 
on to the land to render service to the plaintiffs, 
that defendant 1 baa been cultivating the land 
on batat in village Tendua for the last fifteen 
years or so, and that the defendants have been 
living in the house on plot No. lai for the last 
three generations, 

[3] On the questions of law, the lower appsl. 
late Court was of the opinion that as defendant 1 
had taken settlement of land in village Tendua 
at a later date than plot no. 121, it was deba. 
table as to whether the defendants could acquire 
occupancy right in plot no. 121 . Belying upon 
the decision of the Calcutta High Court in 
mikanram BJmgat v, Maharaj Bahadur 
oingh, A. I. R. ( 3 ) i9i8 Oal, 60 : (43 Oal 195), it 

was of the opinion that although the defendants 
were settled of village Nirmal Bigha 
and had acquired occupancy rights there, the 


provisions of 8. 182, Bihar Tenancy Act, canto 
to their aid with regard to piot No. lai in vil- 
lags reniua which was their homestead landi 
and the incidents of its tenancy were regulated 
by the provisions of the Bihar Tenancy Act 
appli 'able to lands held by a raiyat. In the 
opinion of the ower appellate Ofiurt, it made no- 
difference that the homestead land was in villago- 
Tendua while the lands held in occupancy were* 
in Nirmal Bigha a contiguous village. It rejec- 
ted the contention of the p aintiff n that B ISSy 
of the Act could only be applied if t'le rotyat 
holds bh,j homestead land in the same village 
as the land held by him as a raiyat, ihe lowex' 
appellate Court referred to several decisions of 
this Court, to which reference will be madoi, 
but was of the opinion that none of them suitn- 
ally dissented from the dechion of the Calcutta. 
High Court in Bhikartram Baagat v 
raj Bahadur Singh, ai. k (3) 1h16 Oal ear 
(43 Cal. 195 ), It accordingly held that the defen^ 
dants could not be ejected and that the plain- 
tiffs’ suit must be dismtsr-ed, 

U] In this Court, this appeal came up for 
hearing before Das J. who was of the opinion 

that the appeal should be heard by a Division 
Bench, 

[6J On the ffndings, it must be assumed that 
the defendants w re settled raiyats of village 
Nirmal Bigha and has ac .luired ocoupanoy right 
therein. It must also be assumed that village 
Nirmal Bigha is contiguous to village Tendua 
where plot No. 121 is situated. It is nece^ary 
then to examine in the first instance the provi- 
sions of the Bihar Tenancy Act contained iit 

Ss^. 182 and 21 . Section isa reads as follows; 

"Wbeu a ratjya^ holds his homostead oihsrwtse than 
as part of his holdiog as a raiyat, the inoidents of bte 
tenaaoy to the homestead shall be tegalated by local 
oustom or usage and subjeoi to local custom or aaago 
by the provisioug of this Act applicable to the land helct 
by a raiyat,” 

It is clear on the findings that the defendants 
were raijjats and that they held the land, plot 
No. 121 , as their bomstead otherwise than as partr 
of their holding. The question is as to how the 
incidents of their tenancy to the homestead shallr 
be regulated. There is no question of custom on 
usage in this case as none has been pleaded or 
proved. Therefore, the incidents of their tenancy 
to the homestead will be regulated by the provi- 
sions of the Bihar Tenancy Act applicable to the- 
land held by them as raiyat. On a plain read, 
ing of the section, the position comes to thia- 
that the defendants were raiyats and held lands- 
as raiyats while they possessed the homestead 
land, plot No. 121. Section 182 speaks nothing of 
the homestead land being held by the raiyat in. 
the same village as the raiyati land held by 
him. It has been held again and again that 
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S* IBS, should be given a liberal interpretation, 
the main purpose of its provisions being to afford 
some protection to tbe raiyat with laforonce to 
the hotneatead, The argument on the other hand 
that the raiyati land held by the rmyat must 
be in the same village as his homasteai land isj 
I think I largely based on the wording of the 
provisions of S. 2i, Bihar Tenancy Act Sub- 
ol. (1) of that section says that a seitled raiyat 
of a village shall have the right of occupancy 
in all lands for the time being held by hicn as 
a raiyat in that village. Sub-clause (2) need not 
be Bpeoifioally refereed to, bat it is nolioeablo 
that in that clause also tlie words “in that vil- 
lage” appear. U was suggested that because a 
parson may be a settled raiyat of a village 
within the meaning of S. 20 of the Aot and that 
he could fchertby acmire a right of occupancy 
in all lands held by him in the same village as 
SbraiyaL therefore S. 182 of the Act must nuoes- 
earily refer to such a person having homestead 
in the same village as the land held by him. In 
my opinion, S. 182 of the Act does not create a 
hoi nag, nor does it confer any particular ata- 
tus to the person who holds homestt-ad land, It 
merely sets out a protective measure to the 
holder of homestead land if he is raiyat^ and 
the protection given is in the absence of custom 
Or usage, what would be applicable under the 
Aot to the land held by such a person as a 
raiyat, Mr. Aditya Narain Lai has relied upon 
certain observations of Sinha J. in Mahadeo- 
ashram Prosad v, Parikha Okoudhuryt A. I. R. 
(33) 1945 Pat. 42B 1 (24 Pat. 366). The real point 
decided in that case was as to whether S. 26A, 
Bihar Tenancy Aot, was applicable to the trans- 
fer of a homestead laud. In considering this 
main Question, his Lordship referred to an obser* 
vatioD of Bampini J. in Golam Mowla v. 
Abdool Sowar ^ 13 0. L. J. 255 ; (9 I. c. 922) to 
the following effect : 

“Evan though the defendant is not a raiyat in respect 
of this piece of basiu land in dispute between the 
parties, etili under 8. 182 , the provisions of this Act 
applicable to land held by a raiyat are applicable to 
this particular piece of land, in other words, he has, 
under S, 21, a right of ocoupaocy in tbis piece of 
basftt land as well in the agriouUural land in village 
of whloh he is a settled raiyat,*' 

Sinha J. as to this observed : 

*'l am not sure whether the learned Judge has not 
stated the result of the application of 8. 132 a little too 
broadly. Section 182 doee not say in so many words 
that a ratyatf holding hia homeatead otherwiBa than 
as a part of hla holding as a raiyat^ shall acquire in 
the homestead all the rights, and be subjeot to all the 
liabilities, that he has as a raiyat in hie holding. If it 
had aatd that, oertainly the homestead would have 
oonaiitated a eepaiate raiyati holding with all the 
InoideutB of such a holding. What 8. 182 lays down. 
In my opinion, infer alia, la that a raiyat shall not be 
ejected from hla homeelead, so long as he oontinaes to 
he a raiyat ol some land in the village; lor example 


S. 182 does not have the effect of making the raiyat 
liable for payment of tent for the homestefid portion 
on the Sams terms aa he holds his raiyati tarul, 
though in this oass, as in other cases, the laud is beta- 
gan.*’ 

Etnphagisja laid on the wordg "so long as he 
oontinueg to be a raiyat of some land in the 
village.” The facts of the ca?6, however, make 
it clear that the question of laud in different 
villager did not arise acd hie Lordship was not 
considering as to what is the proper oon-^truc- 
tion to be given to the provisions of s 182 in 
cicoumBtanoes such as appear in the present 
case It may be nouced at this stage that al- 
though their Lordships io MahadBoasaram Pro- 
sckd V. Parikha Gkotidhury, a. I R. (82) ly4.5 
pAfc 428 : (24 pat- 366) held, though Siuba J did 
00 hesitatingly, that 8 26A, Bihar Tenancy Act, 
wag applicable to a traesfer of homestead land, 
the Full Bench of this Court in Harmaram 
Singft V. B'lbui Mohari, A, I. R. (36) 1949 
Pat. 413: (30 P h T 403 F, B.) took detimtely 
a contra y view. 

[6] Mr. Lai then referred to the case of 
Bishnath Singh v. Mt. Bibi Ayenha, lip. L. 1. 
107 ; (a. I. H (17) 1930 Pat 224). In tbiB oaee, 
however, the lands were in the eame village and 
the question, which is for our present consi- 
decatioQ, did not come up for congideratiou. 

[7) Mr. Lai then reierrt-d t i the case of 
Ga'^g'i Singh v. Chairman Dtsinot Board, 
Patna, A. I. R. (6) 1919 pat. 108 ; (60 I G. 8) 
where their Lordships said of the decision o£ 
the Calcutta High Court in Kripanath v. Saikh 
Ann, 4 O. L. J. 332. (10- 0. W N. 944), that that 
decision was very far-reaching and may under 
suitable conditions require further judicial oon- 
Bideration iu tbis Province. Their Lordships of 
the Calcutta High Court in the said decision 
said that it was not required by B. 182. Bihar 
Tenancy Act, that a tenant in occupation of 
homestead land should be a raiyat in the village 
in wbioh the homestead land is situated, In the 
case before their Lordships the defendants held 
cuUurabla lands in the immediate viomity of 
their homestead but situated in a different vill- 
age, bub that would nob in their opinion prevent 
the application of the provision of S. 182 of the 
Act. The learned Judges were Bampini and 
Moohkerjee JJ. (late Sir Aahutoah Mookherjee). 
The view of these eminent Judges cannot be 
easily brushed aside. 

[el Mr. Brahmdeo Narain, on the other hand, 
has asked us to construe S. 182 in such a way as 
not to make the reading of it leading to absuc- 
dities. He urged that the word ‘homestead* in 
S. 183 must necessarily mean land from wbioh 
the tenant ooltivates bis land, that is to say that 
the tenant uses the homestead land for the pur- 
pose of bis residence and that land ia eitber 
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adjacent to the land which he cuUivateg or in 
close proximity to it. The word ‘homestead* 
could not possibly be read to mean land on 
which the tonant has a hoaee in which he resides 
and from which he does not do his cultivation. 
If what he suggested is to be the true meaning 
of the word homestead, then obviouely in the 
largest number of cases, such land would be 
either adjacent or in close proximity to the laud 
which the tenant aotu-illy cultivated. He first 
referred to the case of Pogocle v. Rajoo Dhopee, 
22 W. R 511. Although this decision was before 
the Bengal Tenancy Act was enacted, it seems 
to me that the observations made by Markby J. 
in the case are relevant. The laud was described 
as bastoo land, which his Lordship explained as 
lands upon 'which houses stand, inhabited by 
persons engaged in agriculture and are adjacent 
to the lands which the raiyats who inhabit those 
bouses cultivate and that it would appear that 
they are held of the same landlord as the lands 
which are cultivated. His Lordship further ob- 
served that disti action has frequently been drawn 
between the bouees in a town and what are call- 
ed homestead lands of raiyats engaged in agri. 
culture, and the general rule laid down is that 
, although Act £ fiol of 1369 did not apply to the 
former, yet it applied to the latter. The home- 
stead land, it seems to me, is pj’ma facie the 
land where the home of the agriculturist is situ- 
ated and in which he resides. It may be that the 
agriculturist has lands at some distance from 
the homestead land but he cultivates bis agri. 
cultural land by going to it for that purpose 
from his homestead land. There is, therefore, 
necessarily some connection between his agri- 
cultural land and homestead land. 

f9] The next ease referred to by Mr. Brahmdeo 
Narain is Dma Nath v. Sashi Mokan^ 31 1 , o. 
16 : (a. I. B. (3) 1916 cal. 780), a decision of the 
Calcutta High Court of a Bench consisting of 
Sir Aahutosh Mukberj*i and Newbould J. Their 
Lordships relied upon several oases including 
the decision of Rampini J. in Kripa Nath v. 
Saikh Anu, 4 0. L. J. 332; <10 0, W. N, 944) fot 
the proposition that in order to make 8- 182 appli- 
cable it was not essential that the homestead 
should be in tbs same village or be held under 
the same landlord as the bolding of the raiyat, 

i^IO] In the case of Pratap Ghandra v. Bise. 
swar Paramamck, 9 c. W. N. 416 the, position 
was that the raiyat was holding agricultural 
land under one landlord and the homestead land 
under another. 

[11] In Harihar v. Dinu Bera, 16 o. w. N. 
536 : (loi c 139), the position was that the 
raiyat was holding his agricultural land in one 
village and bis homestead land in another 
willage and under dififerent landlords. Sir Ashu- 


i. LR. 

tosh Mookerjee and Teunon Jj. were definitely 
of the opinion that the proyisione of S. 189| 
Bengal Tenancy Act applied* 

[I2l It seems to me, therefore, that the tendency 
of the Calcutta High Court has been to apply 
the provisions of S. 182, Bengal Tenancy Act, in 
the case of a raiyat who holds bis homestead 
land in one village and has agrionltural land in 
another, provided the lands in the two villageef 
are either adjacent or in close proximity. Inf 
Bengal, there has been an amendment in 19Sfi 
of 3. 182, Bengal Tenancy Act, where it has 
been made perfectly clear that its provisions 
would apply whether the holding of a raiy<U 
was within the same village as bis homestead or 
in another village contiguous to that. I take it 
that the amendment was in conformity with the 
case law as to be found in Bengal. Mr. A. N* 
Lai frankly concede i that he had not fonnd a 
single case from Calcutta taking a contrary 
view to that which has been expressed in the 
oases of that Court, which 1 have already refer- 
red to, nor a single decision of this Court taking 
specifically a different view. 

[13] Mr. A. N. Lai, however, relied on the 

Full Beach decision of this Court in Hari- 
narain Smgh v. Babut Mohari, a. I B* (36) 1949 
Pat. 413 (30 p. L. T. 403 F. B ), to Bhow that it 

was held by their Lordships that the provisions 
of s. 26 A, Bihar Tenancy Act, has no application 
to transfer of homestead lands. It seems tomOi 
however, that the provisions of S. 182, Bihar 
Tenancy Act, do not create a homestead land 
into an occupancy holding. These provisLona 
merely extend to it in the absence of local cos* 
tom or usage the provisions of the Act applioa- 
ble to the land held by a raiyat. If a raiyat 
has occupancy bolding with oocapancy rights 
the incidents of the tenancy of his homestead 
would be regulated accordingly. This, howevefi 
does not mean that his homestead is an ooon- 
pancy holding. Section 96 a refers to the case of 
a transfer of an occupancy holding or a portion 
of it together with right of occupancy thereini 
It seems to me that the decision of their Lord- 
ships in the Fall Bench case does not affect tha 
question which wo have to consider in the pre- 
sent case. 

[14] Having regard to the view taken by the 
Oaloutta High Oourt and giving to B. 182 ite 
true interpretation, although its words are widfii 
it seems to me that the decision of the Oourt 
below, in law, was correct when it took the view 
that the defendant could not be ejected M he 
was not a mere tenant- at- will. Ho had the 
teotion given to his homeBtead land in the same 
manner as the protection which he enjoyed with 
reference to the lands he held, in Nirmal Bigbai 
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namely, rigbt of oooapanoy, although the tv^o 
jlands were in diCTereot villages. 

[16] Having regard to the view which I take 
in the case, it is unnecessary to say anything 
on the other question of law referred to by tee 
lower appellate Court, namely os to whether 
the lands held by the defendant in village 
Tendua acquired after plot No. 121 could give 
him the protection afforded by S. 183, Bihar 
'Tenancy Act. 

[16] I would accordingly dismiss this appeal 
with costs. 

[17] Sarjoo Prasad J. — I entirely agree. 
Aa the question is of some importance, I would 
like to add a few remarks. The application of 
8. 182, Bihar Tenancy Act, to oases where the 
homestead of the raxyat lies in one village and 
his raiyati lands in another village has always 
raised perplexing problems. The cursus cui'tae 
of the Calcutta High Court seems to he in favour 
of the view that whether the homeetead of the 
tenant lies in one village and his raiyati lands 
in another, or whether these two kinde of hold- 
ings are held under different landlords, S. 183, 
Bengal Tenancy Act will apply to protect the 
interest of the tenant. In other words, the 
incidents of his 7 ‘aiyati land will regulate the 
incidents of his homestead. So far as this Court 
is concerned, there has been no direct decision 
upon the pcint, and in one or two cases where 
the point did not directly arise, this Court was 
reluctant to accept the whole effect of the Cal. 
cntta view. One of the leading oases of the 
Oaloutta High Court on the point is the decision 
in Krzpanath v. Seikh dnu, 4 0. L. j. 332 : (10 
C,W.N. 944), the judgment having been delivered 
by Rampini J. bimstrlf, a reputed authority on 
land tenures, with which Mookherjee J. another 
eminent Judge, also agree. The decision of these 
eminent Judges, as my learned brother has 
observed cannot be lightly brushed aside. In 
■Ganga Sifigh v. Chairman District Board, 
Patna, a.i.b. (6) 1919 Pat. lOB : (50 j. C. 8), the 
homestead as well as the raiyaii holdings were 
>iu the same village, but when the attention of 
their Lordships was drawn to the decision of 
'the Calcutta High Court in Eirpa. Naih v. 
Setkh Anu, 4 o l.j. 332 : (10 O.W.N. 944), they 
observed that that decision was very far reach- 
ing and may under suitable conditions require 
further judicial consideration in this Province. 
To a similar effect is the observatioi) made by 
'Sinba J, in Mahadeoskram Prasad v. Parikha 
Ohouahury, si pat. 366 : A. I. B. (32) 1945 Pat. 
428. As I said the two oases of this Court, where 
the observations were made, were oases in which 
the taiyati holding as also the homestead were 
eituated in the same village. If the obeecvatioos 
miade by Bampini J, in Kirpa Nath v* Seikh 


Anu, 4 0,L.,7, S32 : (10 C.W.N. 944), are intended 
to moan that although the bomei-t^ad holding 
and the raiyati lands of the ratyai are widely 
apart, situated in distant villages and one having 
no connpotion with the other, and yet the raiyat 
could be entitled to the bent- fit of 6. 189, then 
probably the decision might require some modi- 
fication. Bat, in my opinion, the solution of the 
problem lies in the meaning of the expression 
'bom-stFad’ as has been rightly suggested by 
Mr. Brahmdeo Narain for tho respondents. The 
word ‘homestead’ must mean the homestead 
land of tbe tenant in the neighbourhood of the 
7 'aiyati land, or in other 7.^0 rds in the vicinity 
of the raiyati land from where the raiyat carries 
on his agricultural operations in respect of the 
raiyati land. If that finding is there, us the 
findirg in this case is, that the cultivation of the 
7a\yati lands by the tenant in village Nirmal 
Bigha is carried on from village Tendua, where 
the homestead lands are situated, then in that 
case S, 182. Bihar Tenancy Act, must apply to 
prcteet the interest of the tenant. That is why 
the position appears to have been made clear by 
the amendment of tbe Bengal Tenancy Act in 
1958, as pointed out by the Calcutta High Court 
in Indra Chcund v. Tinkari Ghosa. A I. R. (37) 
1950 Odi, 170. The amendment there, as my 
learned brother baa shown, ia to the effect that 
if the homeetead land is in any village '‘contigu- 
ous" to the village where the raiyati lands lie, 
tbe incident of bis homestead will be governed 
by the incident of his tenancy. In my opinion, 
the term '‘homestead" aUbongh not actually 
defined in tbe Bihar Tenancy Actt carries the 
same implication, 

D.R.B, Appeal dismissed. 


A. I. B (38) 1951 Patna 21» [G. N. 43.] 
Jba 0. J. AND Reuben J. 

The Union of India — Appellant v. Baijnath 
Mtidan Bali and others — Eespondents- 

A. F. O. D. Nofl. 423 of 1946 and 312 of 1947, D/- 
21-8 1950. 

(ai Contract Act (1872), S. 73 — Contract for sale 
of goo is — Late delivery — Goods sold by purchaser 
Damages for late delivery— Measure of. 

WhPre in a contraot for sale of go'^ds, the goods are 
delivered lace, tbe moiiSQie of damages ib ibe diderence 
betvTeen the market price on tbe due dale of delivery 
and on tbe day of actual delivery, aa given by S 73, 
111 tiB (e). Bill tbis te^t iB suhjt^ot to th^ main section 
tbflt tbe purchaser must prove loss or damage caused to 
bicQ. Where, however, the purchaser sella tbe goods 
after the i-ite delivery, tbe mere diSerence in price on 
the relevant dates ie not sufficient to eatablisb the loss. 
The measure of loss in such a case ie tbe difierence 
between the market price on the due date and the price 
actually obtained by sale of tbe goods. Where the fact 
of sale is established bat tbe sale price is oot proved, 
the parcbasei is not entitled to any damages: 1911 A. 0» 




220 Patna 

301, Fo!£.; A. 1. R. (2) 1915 P. C. 48 and A. I. R. (17; 
1930 AH. 132, Not foil, [Para 5, 

Anno, Cent. Aci, S, 73, N. 4, 6. 

(b; Railways Act (1890), S, 77 — Notice under— 
Notice relating to non-delivery combined with non- 
delivery due to loss or destruction — Held, sutiicent 
compliance with s, 77, 

If It \o tbe law ibat it is not open to a person to give 
notice until be ie certain on tbe point wbetber it is a 
pu»e case of ooo'dehvery or of non-delivery due to loss 
or deairuet on, it inifibt become too late for him to 
gi VO ^uch Qotioo at all, for ibe knowledge might come 
to him much toora than six months aft^r tbe goods 
were delivered for tranapirt. IVhere, therefore, a person 
combines botb these oodeea in one notice given at a 
Btnge when it is not possible for him to deotdb whether 
it IS a pure c^se of non-delivt^ry or the other, tbe ootiae 
is eiilhoient under S. 77 to entitle him to sue for non- 
delivtrv due to loss or non-delivery; A. I. B. (36) 1949 
Pat. 4l0, tief. [Para 11] 

Anno. Railways Act, S. 77, N. 1, 

N. C. Ohnse and P. K. Bose -for Appellant; Eaj- 
ktshore Prasad^ Shajnbku Saran, ShiVanugrah 
N Cray an and Rajfashore Prasad — for Respon- 
dents, 

Reuben J These two appeals are directed 

against a dedision of the Subordinate Judge, 
Patna, in Money Suits Nos. i and IL of 1944, which 
were tried analogously by him. The appellant 
was the defendant in botb the suits. 

[ 2 ] The suits were for the recovery of damages 
for short delivery and for loss due to delay in tbe 
delivery of two oonsigniuents of Indian cotton 
piece goods made over to the B. B. and G. I, 
Railway at Ahmedabad on 10-4-1943 for trans- 
port to and delivery at Bigha Ghat on tbe 0. T. 
Railway. In tbe ordinary course, these consign- 
ments should have arrived at Digha Ghat in the 
first week of May. Actually they arrived on 8. ll. 
1943. Tbe consignee finding them to be tn a damag- 
ed condition, took open delivery on 28-11-194S. 
Shortages were found in botb the consignments, 
Bs. 696 in Money Suit No. ilof 1944 and Hs. 227 in 
Money Suit No. 1. The plaintiffs claim these 
amounts on account of the short delivery, and, 
on account of loss due to late delivery. They 
base their claim on the difference between the 
market prices of cotton piece goods on tbe date 
when tbe consignments should have been deli- 
vered and on the date when they were, in fact, 
delivered, Tbe Subordinate Judge has held that, 
during this period, there was a depreciation in 
the price of 26 per cent, of the value on the date 
when tbe goods should have been delivered, He 
has decreed tbe suits accordingly, 

[3] The appellant does not challenge the 
decrees eo far as they relate to short delivery. 
As regards delay in delivery, two points are 
urged on his behalf: 

(1) that the appellant was sued as the owner 
of the 0. T. Railway and, under the provisions of 
B. 80, Railways Act, tbe plaintiffs are not entitl- 


A. I, R. 

ed to a decree against biiu without proof that? 
the 0. T. Railway Administration was responsi- 
ble for the delay, and 

( 2 ) that tbe plaintiffs have not proved that 
they have suffered lose by reason of the delay in 
delivery and, in any case, tbe evidence given by 
them is insufficient to prove the amount of 
damages they should get. 

On behalf of the plaintiffs a third point is pies, 
sed. that the decrees appealed from are decrees 
against the Governor General in Council as owner 
of tbe B. B. and 0. I., the E. I. and the 0. T. 
Railways, that tbe appeals have been filed by 
him only in the capacity of the owner of the- 
0. T. Railway, and that, therefore, the deoreec 
are final so far as the other two Railways arc 
concerned, 

[ 4 ] It will he convenient to take up tha 
second point first. Tbe other two points can 
be dealt with together afterwards* 

(6] The provision for oompeusation whsit 
there is a breach of contract is made by 6. 73> 
Contract Act. I reproduce the relevant portion; 

"Wben a ooQtraot has been btoken, the party who 
Buffers by such breach is entitled to receive, from 
tbe party who ha-^ broken the oootraot, compensation 
for any loss or damage caused to him thereby, which 
naturully arose in the usual course of things from eueb 
breach, or wbioh tbe parties knew, when they made 
the contract, to be likely to result from the breach 
of it. 

m # * * * ^ 

ExpJanation.—ln estimating the loss cr dam^e 
arising fiom a breach of contract, the means which 
existed of remedying the inoonvenienoe caused by 
the non-peifurmaoce of the contract muat be taken 
into account.*’ 

There follow a number of illustrations, Illus- 
tration (el exactly covers the present case. 
According to it, the test adopted by the Sub- 
ordinate Judge namely, the difference between 
the market prices on the due day of delivery and 
on the day of actual delivery, is correct; this 
is subject however, to the main provision o£ 
the section which 1 have reproduced abovo- 
Erom the portion of the citation which I have 
placed in italic, it is clear that the plaintiff 
must prove loss or damage. Ordinarily tbe 
mere difference in price on the two relevant 
dates is sufficient to establish this fact. In the 
present case, it is urged that it is not sufficient 
because it is admitted by the Munim of the 
plaintiffs (p. w, l) that the goods were sold* 
The witness admits, further, that particiffare 
of the sales ate to be found in the account 
books of the plaintiffs, but those account hooka 
have not been produced and no patticulars- 
of tbe sales have been given. It is possible 
it is urged, that, on the prices obtained, no lo» 
was suffered by the plaintiffs; or, at least, it^ 19 
possible that the sales were at prices OKoeeding 
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ths market prices in November and that the 
loss incurred was oon-iiderably less than that 
ehown by a comparison of the marhet prices 
on the respective dates. On behalf of the ap- 
pellant, reference has been made to Jamal v. 
Moolla Daioocd, Sons d Co., 43 I. A. 6; 
<A, I. R. (2) 1916 P. O. 48) as an authority that 
the price actually obtained by the plaintiffs 
by selling these goods is irrelevant for the pur- 
pose of ascertaining the damages to be given 
to them in a suit for breach of contract. That 
was a case of a contract for the sale of negotiable 
securities and their Lordships of the Judicial 
Committee, in stating the point for considera- 
tion were careful at p. lO of the report to spe- 
cify this fact. They found that the retention 
of the shares after the breach bad occurred was 
•a speculation of the plaintiff. As Bucb, it was 
hia speculation and, since the other party could 
not be penalised for any loss he might suffer 
thereby, it could not claim any profit he might 
get by means of that speculation. The deci- 
sion was followed as an authority in a case 
similar to the present one in G. I, P. Ely. 
V Jugul Kishore, 52 ALL. 238: (A. I. R, (17) 
1930 ALL. 132), With respect I would suggest 
that the correct principle was laid down by the 
Judicial Committee in Wertheim v. Ckicou^ 
timi Pulp Go., (19 il) A. C. 301 : (80 L. j, P. o, 
91). In that case the plaintiff sought to re- 
cover damages for late delivery at 27 eh. 6 d. a 
ton, the difference in the market price on the 
due date and on the date of actuai delivery. It 
appeared, however, that he had sold the goods 
at 65 eh, a ton involving a loss to him, as com- 
pared with the price on the due date of only 
% sb. a ton. It was contended on his behalf that 
the rule on which be based his claim was 

^'the well established and iodisj^utabla measure ol 
damaf^es for delay in breach of contract in delivery of 
goodfl.” 

Their Lordships painted out that, if bis reason- 
ing was accepted, the result would be that, 
whereas if the goods had been delivered in time 
bla profit would have been 32 sb. per ton, he 
ehould now get damages according to the above 
formula in addition to the profit made by the 
sale at 66 eh. per ton, making a total profit 
to him of 64 sh. 6 d. per ton, the result being 
4bat the plaintiff would get a profit at 22 sh 6d, 
more per ton than if the contract had never 
been broken at all. Their Lordships, therefore, 
accepted the contention for the defence and 
allowed damages only at 6 ah, a ton. In the 
' present case, there is nothing to suggest that 
there was any bolding back of the goods by way 
of speculation. Hence, the rule laid down in 
Wwtheim v. Ohiooutimi Pulp Co., (I9ii a. o. 
%0l : 80 L. j, V. 0. 91) would apply, and the price 


at which the goods were sold not having been 
proved, the plaintiffs are not entitled to any 
damages. 

[6] Further, even accepting tbo rule which 
has been followed by the Subordinate Judge, it 
seems to me that there is inauffioient evidence 
to establish the rate at which damages should 
be allowed. The evidence on the point falls 
into three classes. There ia the evidence of 
two witnesses who come from Ahmedabad 
from which place the goods were despatch* 
ed and where the mills which supplied the 
goods were situated. These witnesses know noth, 
thing about the prices at Patna. They only tell 
U3 about the rate of prices in Ahmedabad, and 
the general result of their depositions is that, 
between May and November of that year, the 
prices fell about 26 to 35 per cent. Secondly, 
there is the evidence of three witnesses belong, 
ing to Patna, one of them an employee of the 
plaintiffs and the other two employees of other 
firms in Patna. Their evidence is very general 
and they depose that the price of tbe cotton 
piece goods foil about 60 per cent, during this 
period. They do not depose particularly about 
the price o£ cotton piece goods of the sort with 
which we are concerned. In view of this fact and 
also because of the failure of tbe plaintiffs to 
produce their account booke showing the entries 
relating to the sale of the cotton piecegoods in 
question, the Subordinate Judge found himself 
unable to accept the evidence of these witnesses, 
Thirdly, there are some account books of the 
plaintiffs and of two other firms at Patna, Only 
a very few entries in these books, eight in all, 
have been marked as exhibits — I say advisedly 
“marked as exhibits’ ’ and not ‘ proved'*, Tbe 
Subordinate Judge rejected the entries in the 
books of the plaintiffs, because the bocks were 
produced very late. As regards tbe books of the 
other two firms, he pointed out that the entries 
did not relate to tbe same sorts of cloth and, 
further, be was not prepared to believe that, 
during this period, the prices fell as much as 
60 per cent. It has been pointed out to us that 
two of tbe entries in those books, namely Exs. 8 
(d) and 3 (e) relate to dhotis no. 2470 which is 
one of tbe dififerent varieties of cloth forming a 
part of tbe consignments with which we are con. 
oerned. Exhibit 3 <d) relates to dale of two pairs of 
dhotis in May 1943 at Bs. 8-10-0 per pair and 
Ex. 3 (e) to sale in November 1943 of one pair 
of dkotis at Rs 3-8.0 a pair. To my mind, two 
individual transactione like this are insufficient 
to establish what were the ruling market prices. 
Even if I accepted these entries as reliable, 
therefore, I would not accept them aa evidence 
for this purpose Looking at tbe deposition of 
Sheo Naiain Lai (P. W. 2), however, I find that 
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the traBsaotious have not been properly proved. 
Tbe witnesB depo-es; 

“Tbest3 cntrtes in the credit booka o( the firm are ia 
my pen and in tbe pen of Beni Madbo marked £7x5, 3 
(b) and 3 fcj/' 

[Tiio portion in italics appears from (he record 
to be a mistake for “Ksbibits 3 (b) to 3 (e)”.] 

Tbe mere existence of these entries in the ac- 
count books in tbe bandwriting of a particuUr 
person is nob sufficient to prove that there were 
really such transaotioos. Wbat the witness says 
ia insufficient to establish that be baa any per. 
sonal knowledge of these particular transactions 
and can vouch that such transactions took place. 
The same is tbe case with tbe entries in the ac. 
count book of the 6rm of Babulal Narain Prasad, 
which Mahabirji Ealawatia (p. w. 8) proves to 
he in tbe handwriting of Lakbao Lai Gumasta, 
We find this also in the case of the entries in 
tbe books of the plaintiffs, which Shyam Sunder 
Agrawala (p. W. 1) proves to be in the baud, 
writing of Ramjiwan Ram and of Sarju Prasad. 
It is for this reason that, when mentioning 
these entries above, 1 said that they bad been 
"marked as exhibits". 

[7] In tbe absence of satisfactory evidence 
regarding market prices in Patna, the learned 
Subordinate Judge has inferred the probable 
drop in prices at Patna from the drop in prices 
during the corresponding period at Abmedabad. 
That drop, as 1 have mentioned above, was 
between 25 to 35 per cent. It ia hardly necessary 
to state that this reasoning is purely conjec- 
tural. There is no logical connection betiveen 
the price at Abmedabad and those at Patna. 
There are many factors which determine wbat 
the price of a particular commodity at a 
particular place will be, and it may well happen 
that, owing to local factors, the prices at Patna 
may have gone up, although those at Ahmeda. 
bad went down. The conclusion arrived at by 
the learned Subordinate Judge, therefore, can- 
not be supported. 

■I 

[8] On tbe authority of Erroll Ma>ckay v. 
Kameshwar Singht 59 I. A. 398: (a i. b (19) 
1932 p. 0. I96)i it has been contended on behalf 
of the respondents that tbe prices at Ahmeda- 
bad, and not those at Patna formed tbe proper orU 
terion for assessing the damages payable in this 
case. That decision related to an entirely dif. 
f erent set of oiroamstances. Tbe claim for damages 
arose oat of a failure by a vendor to supply at 
Furnea 200 mds. of indigo seed. Under 8. 73, 
III. (e), Contract Act, damages were recoverable 
at the diHerenoe between tbe contract price and 
the price for which the purohaser might have 
obtained a like quantity of inuigo seed at Purnea 
on tbe due date for delivery. Evidence showed 
that there was no market for indigo seed at or 


near Purnea, and that Cawnpore, 300 or 400* 
miles from Purnia, was the central market for* 
indigo seed to wh'Cb growers at Purnea and 
purchasers resorted. It was in th‘ se circumstan- 
ces that it was held that the damages sh iuld be 
based upon the market price at Cawnpore,- 
Here, Ahmedabid is merely the wholesale mar- 
ket from which the plaintiffs obtained the goode 
in question. The goods were purch-ised by them 
for resale at Patna or in its neignbourhood. The 
wh< desale or even the retail prices at Abmedabad 
are, therefore, irrelevant. 

[9] This brings me to points 1 and 3. To 
understand them, it is necessary to refer to the 
provisions of 9s 77 and 80, Rail ways Act, which; 
are reproduced below : 

77. a person sbali not be entitled to a reload of an 
overchar^ie in respect of aoimaia or goods carried by 
reilivay or to compensation for the lo^s, destruotioQ or 
deterioration of animals or poids delivered to be so- 
oairied unless bie olaim to tbe refund or compensation 
has been preferred in writing by him or on hie bebalt* 
to the railway administration within six months from 
the date of tbe delivery of the animals or goods for 
oatriage by railway. 

80. Notwithstanding anything In any agreement- 
purportiog to limit tbe liability of a railway adminis* 
tratiOD with respect to traffio while on the railway of 
another administration, a suit for oompensation for 
lose of the life of, or personal in jury to a passenger, or 
for loss, destraotion or deterioration of animals or goods 
where the passenger was or tbe animals or goods were 
booked through over the railways of two or more rail- 
way admiaistrations, may be brought either against the 
railway administration from whioh tbe passenger obtai- 
ned his pass or purchased his ticket, or to which the- 
anitnalct or goods were delivered by tbe consignor there- 
of, as the oase may be, or against the railway ad minis* 
tratiOQ on whose railway the loss, injnry, destrnction or 
deterioration occurred,*’ 

[lOJ Two sets of notices purporting to b& 
under S. 77 were issued in this case. One set was 
issued on 28.7-1943 and directed to the three 
Railways concerned, namely, tbe B. B. & 0. In 
the E. I. and 0. T. Railway Administrations. 
The second set was issued on 28-19-1943 and was^ 
directed to tbe 0 . T. Railway Administration, 
alone. It has been held that under 6. 77, notice 
is not necessary in cases relating to pure non- 
delivery but is required where non delivery is 
due to loss or destruction : vide J aisram Ram* 
rekha v. G. I. P. Rly Co , 8 Pat. 645 .* (A, 1. B. 

( >6) 1939 pat. 109) and Dominion of India v- 
Hazari Lal^ A, I. R. (36) 1949 Pat. 410 : (SO 
p. L. T. 280 P. B.). On behalf of the appellant, 
it has been argued that the drat set of noticea- 
was for pure non delivery, and that the notices 
were unnecessary. It is pointed out that the 
olaim io these suits is for sh irt delivery which 
has been attributed in tbe plaint to tampering, 
that ia. theft thus requiring a notice under 8. 7T 
and for loss due to fall of prices whioh has been 
held to be a olaim for deterioration within tha 
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meaning of B. 77. It is those claims, it is sai(3. 
that are covered by the ao^'ond set of notices 
and. therefore, the suits lay against the 0, T. 
Bailway alone. 

[ll] At first sight, the contention on behalf 
of the appellant seemed plausible, but, on exa- 
mining the matter more closely it is found to 
have DO subs'ance It should be pointed out, 
first of all, that a notice under S. 77 must be 
given within six months from the date of the 
delivery of the goods for carriage by railway. 
Therefore, the notice that was given in Decem- 
ber 1^49 was not a notice under S. 77. Coming 
to the notice given in July 1943, it runs sub- 
stantially as follows; 

“Tfae said oonaignintnt has not been delivered to 
my olienU in spite ol demands and varioui correspon' 
dence, and great loes has been caused to mj ctisnts. 

There has* been unreasonable delay io delivery ol 
the ooDeignment and the market value of tbo goods 
has gone down by 50 per cent, and U still going down. 

M; clients have been advised to submit that the 
delay oau ed is unreasonable and they are entitled to 
all loss due to the dt^preoiation In value of the goods 
and in case of non-delivery to the purcbase price,” 

This is clearly a notice relating to depreciation 
due to fall in prices. It is also a notice that 
flufficiently covers non-delivery due to loss or 
destruction. At that stage, it was not possible 
for the plaintiffs to say whether it was a pure 
case of pure non-delivery or was non- delivery 
due to loss or destruction, If it is the law that 
it is not open to the plaintiff to give notice until 
he is certaia on the point, it might become too 
late for him to give such notice at all, for the 
knowledge might come to him much more than 
six months after the goods were delivered for 
transport. In fact, in Doviimoti of Indict v. 
Bazari Lai, A.l.R. (36) 1949 pat. 4lo : {30 
P. It.T. 280 F. B.), it is suggested by Manohar 
Lall J. that for safety a notice under B. 77 
should be given even when the claim relates to 
pure non-delivery. The notices given in July 
1943, therefore, were sufficient to entitle the 
plaintiffs to a decree against all the three Bail- 
ways oonoerned. 

[12) It ts this fact, which was pointed out by 
me during course of the argument, that suggest- 
ed the point that has been urged on behalf of 
the plaintiffs- respoodents. It is stressed on their 
behalf that the plaints in these suits are direct- 
ed against **tbe Governor- General of India in 
Oouncil, New Delhi, representing the State Bail- 
waya,**aDd that it is in this form that the defendant 
Ib described in the decrees in both the suits. It is 
argned from this that the decrees must be taken 
to be decrees against all the three Railways and 
that BiD«^e the appeal has been filed by the 
Oover nor -General as owner of the 0, T. Rail- 
way alone, it must be taken that the decrees 
Boe final aBagainat the other two Railways. We 


must not allow ourselves to be midled by the 
description of the defendant in the piniuta and 
in the decrees. The cases mu^t be looked to as 
a whole. It ia evident from the giving of the 
second set of notices that the plaintiffs thouf;bt 
a further notice was necessary. TJiiaeocond notice 
was addressed to the 0. 'T. Railway alone and, 
the plaints did rot mention the particular Rail- 
ways against which the plaintiffs were proceeding. 
ThtGovernor-General.upparently under the same 
impression, appeared in tho suits as the owner 
of the 0. T. Railway alone and Bled a written 
statement in this capacity. The suits proceeded 
on the basis that they related to the 0. ’1\ 
Railway alone. This is shown by the judgment 
of the Subordinate Judge, which states in express 
terms that the suits are against the Governor- 
General in Council as owner of the 0. T, Rail- 
way. When he decreed these suits, therefore, he 
decreed them only against the 0. T. Railway. 
The description of the Governor-General in tho 
decrees as representing the States Railways has 
by itself no meaning. In order to understand 
the term, it is necessary to go back to the judg- 
ment which makes it clear that the decrees are 
decrees in respect of the 0. T. Railway alone. 

[13] If I had held that the decrees under ap. 
peal ate decrees in respect of the B. B. & 0. I., 
and the E. L Railway also. I would have felt 
justified in varying the decrees io favour of those 
two railways in exercise of this Court’s powers 
under o. 41, R. 4, Civil R. C. In this connection, 
a reference has been made on behalf of the res- 
pondents to Chokalingam Ghetty v. Seeihai 
Ache, 65 I. A. 7: (A.l.R. (14) 1927 P. 0. 262) and 
Nathuni Ram v- Secy, of State, A i. R, (2l) 
1934 Pat. 589 : (164 I. G. 171). These are both 
decisions under o. 41, B. 30, and decide that, 
where one of the holders of a decree has not 
been joined as respondent to the appeal and the 
time limited for appealing has elapsed, he is no 
longer “interested in the result of the appeal** 
and cannot be added as a party to the appeal 
under O. 41, R. 20. The question arose in those 
decisions when the appellant was seeking to 
press hia appeal against persons who had not 
been impleaded. The problem does not arise 
when all that the Court proposes is to exercise 
its power under O. 41, R. 4, and to pass an order 
in favour of, and not against a person who is 
not a party to the appeal, 

[14] This brings me back to the first point, 
namely, the contention of the appellant, as 
owner of the O. T. Railway, that he is not res- 
ponsible for the loss due to fall in prices unless 
it is shown that the 0. T. Bailway Administra- 
tion was responsible for the delay. The point is 
of academic interest in view of my finding that 
the plaintiffs have failed to eetabliBh that they 
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are entitled to any damages on this account. I 
may merely note briefly that this contention is 
not open to the appellant in view of an admis- 
gioQ made by hia Advocate in the Court of the 
Subordinate Judge that ’'the defendant is liable 
for the late delivery” (I am citing from the 
judgment of the learned Subordinate Judge.) 
The liability of the 0. T, Railway Administra- 
tion depended on certain facts, namely, that the 
delay occurred while the goods were in the cus- 
tody of the 0. T. Railway Administration. When 
the appellant's lawyer made this admission, be 
must be taken to have made an admission of 
this necessary fact, and the appellant must be 
treated at this stage as bound by that admis. 
sioD. In the order-sheet of the learned Subordi- 
nate Judge dated 10-6-1946, with reference to a 
petition filed by the plaintiffs for the delivery 
of certain documents, the Subordinate Judge 
disallowed the petition, observing : 

"In my opinion these d-icutnenta could ba^e been 
necessary, provided the defendant company would have 
asserted that there was no negligence ci mieconduot on 
the part of the Railway in dealing with the consign* 
ment. In the present suit, 1 find as is also admitted by 
the learned Advocate for the defendant that there was 
late and short delivery of the goods consigned to the 
• plaintiQ." 

This shows that, even at an earlier stage, this 
position was taken up by the Ad yooate for the 
appellant. Had he contended that under S. 80, 
the appellant was not liable it might have been 
open to the plaintiffs to take steps to bring the 
appellant on the record as representative of the 
other two Railways also. In these cirou instances, 
it would not be fair at the appellate stage to 
permit the appellant to disclaim liability on this 
ground. 

[16] In the result, I would allow these ap. 
peals to the extent indicated, namely, that the 
decrees will be set aside so far as they relate 
to damages for late delivery. The principal 
amount of the decrees will, therefore, be Bs. 696 
in Money Suit No. 11 and Bs. 237 in Money Butt 
NO. 1. The appellant will get bis costs in this 
Oourt proportional to his success. In accordance 
.with 9. 62, Oivil P. 0., it will further be directed 
that the decrees in these suits be satisfied within 
'three months from today. 

[16] Jha G. J. — I agree. 

D.R.S, Order accordirtgly. 
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Ramaswami and Nabayan JJ, 

Sm. Ltla Devi and others — Appellants v. 
Bhatu Mahton and others — Respondents,] 

A F. 0. 0. No. 3 of 1950, D/- 24.8-1960. 

(a) Civil P. C, (1908 j, O. 39, R, 2 — Dispute re- 
garding bakasht land— Order under S. 145 (4). 


A. I. Ri 

Criminal P. C. — Reference of dispute to Board 
under S. 3, Bibar Act (XIII [13] of 1W71 — Injunction 
to stay proceedings before Board — Bibar Bakasht 
Dispute Settlement Act (XIII [13] of 1947), S. 3. 

Where apprehending the hreaoh of the peace on 
account of diepute regarding bakasht land, the Magis- 
trate passed an interim order of attachment under 
S, 145 (4), Criminal P. C., and one of the partiea 
referred tbe dispute to the Arbitration Board under S.8, 
Bihar Act (XIII [13] of 1947) and the opposite party 
prayed for an injanGticn restraining the party from 
preceeding before the Board relying on 0. 39, B. 3: 

Held that the lawful exercise of a right vested in a 
per;oD cannot be legally lestrained by the Court under 
O. 39, B. 2. It conld not be said that by prosecuting 
the reference before the Board consUtuled under the 
Act the party was oommitting a breach of oontraot or 
‘other injury of any kind” as enacted in O. 39, B, 2. 
Civil p. 0. [Para 4} 

Anno: C, P. 0. 0.. 39, R. 2, N. 3, 4, 

(b) Civil P. C. (1908), S. 151 — Inherent power to 
restrain party from proceeding before another 
tribunal. 

Apart from the proviEions of the Code it is true that 
the High Court has inherent jurisdiction to restrain a 
person from prosecuting a ease bsfore another tribunal 
ID exceptional cases. But the jurisdiction should bs 
exercised with great caution and only on ample evi* 
dence that the action is vexatious and oppressive. 

[Para 6] 

Anno. C, P. C., S. 161, N. 2, 

Lai Narain SinAa and K. B, If, Singh — for 
Appellants ; Bamchander Singh, L. K, Sinha and 
H. Chatter ji — for Bespondents, 

Ramaswami J. — This appeal is presented 
against an order of the Subordinate Jadge of 
Gaya refusing to grant an injunotion restraining 
the respondents from proceeding with a reference 
under the Bihar Bakasht Dispute Settlement Aot 
(XIII [13] of 1947). 

[2] Plaintiffs 1 and 2 alleged that they bad 
taken raiyati settlement of bakasht land from 
defendant 2nd party at a fixed rate of tent; that 
subsequently they sold the land to plaintiffs 3 to 
18 by registered sale deeds. But defendants ist 
party made a false claim to the land alleging 
that they had taken a previous oral settlement 
from the malik. Apprehending that there would 
be a breach of the peace, the Sab-divisional 
Magistrate started proceedings under 8. 146 and 
made an interim order of attachment under 
8. 145 (4), Criminal P. 0- Defendant let party 
then applied to the District Magistrate for 
making a reference under Bihar Aot Xlil [IS] of 
1947. On 6-9-1949, the District Magistrate after 
heating the parties referred the dispute to a 
Board constituted under 8- 3 of the Act, The 
plaintiffs alleged that since there was no dispate 
between the landlord and tenant the reference 
made by the District Magistrate was ultra vires 
and illegal. The plaintiffs, therefore, asked for ft 
deolaraiton to this effect and prayed for a per- 
manent injunction restraining the defendants 
from proceeding before the Arbitration Board. 
The principal defendant objected to the issne oA 
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temporary injunotion on ibo ground that the 
plaintiffs bad made a fraudulent claim to tbo 
land in oollusion with the landlord, that the 
dispute was in substance a dispute between the 
landlord and tenant with respect to bakasbt land, 
that the reference made by the District Magis- 
trate was legal and valid. The principal defen- 
dant maintained that the B:)ard was legally* 
constituted under the Act and tbe civil Court 
had no jurisdiction to restrain tbe Board from 
proceeding with the case. 

[3] In support of this appeal Mr. Lai Naraiu 
referred to O. 39, R. 2, Civil P, 0., which is to 
the following effect : 

“In any suit for restraining the defendant from 
oommitting a breach of contract or other injury of any 
kind, whether cocapeoGation is claimed in tbe suit or 
not, the plaintiS may, at any time after tbe commence* 
ment of the suit, and either before or after judgment, 
apply to the Court for a temporary injunction to 
restrain tbe defendant from committing tbe breach of 
contract or injury complained of, or any breach ot 
contract or injury of a like kind arising out of the same 
contract or relating to the same property or right," 

[4] L3atned counsel argued that the refer- 
ence made by the District Magistrate under 
S- 3 of the Act was without juried iotion and 
illegal. Learned counsel said that the plaintiff 
would suffer great injury if the B^ard should 
hold that the defendant lafe party were in posses- 
sion and in consequence tbe Magistrate should 
deliver to them possession of tbe attached land. 
But the respondents objsottbat the plaintiffs ate 
in collusion with the landlord and that the dispute 

. before the Board really involved a question be- 
tween the landlord and tenant with respect to 
possession of bakasht land. 1 am not satisffed at 
this stage that the plaintiffs have shown a prima 
facie case on this disputed question of fact. On the 
oontraryi the lawful exercise of a right vested 
in a person cannot be legally restrained by tbe 
Court under o. 39. R. a. It cannot be said that 
by prosecuting the tefetenoe before tbe Board 
constituted under the Act tbe respondents are 
Committing a breach of contract or “other injury 

of any kind’* as enacted in o. 39, R. 2, Civil 

P. 0. 

[6] Apart from the provisions of the Code, it 
IB true that tbe High Court has inherent jurie- 
• diction to restrain a person from prosecuting a 
case before another tribunal in exceptional oases. 
|But there is authority for the opinion that the 
jurisdiction should be exercised with great 
caution^ and only on ample evidence that the 
•action is vexatioug and oppressive. On behalf 
of the appellant Mr. Lalnarain Sinha contended 
that tbe High Court may not order the Board 
ip stay the proceeding but only restrain the res- 
pondent from pFoaeonting it. But as the same 
•Teanlt is obtained and the effect is to interfere 
^th proceedings in another jurisdiction this 
1951 Pat./29 & 3D 


power should ho exercised with great caution to 
avoid evGQ the appearance of undue interference 
with another Court. The question then arises in 
what cireiimstanoes and upon what principle 
should the Court act in exorcising its jurisdiction 
to stay another aufcion botw'eon the parties and 
for substantially tbo oamo relief. Tbo answer is 
that tbe Court will exercise jurisdiction where 
the oii'onmstances are such as to satisfy it that 
continued 'prosooutiou of both the proceedings 
should be oppressive or vexatious. In CoJiC/i v. 
EothfiekI, 1919-1 K. B. 410 at p. dl6 : L. J. 

K. B. 4€S), two parties having cross claims arising 
out of tbe same transaclion for aabstantially 
tbe same relief one commenced en action in 
England and the other an action in Scotland. 
The Court of Appeal held that in such a case 
the Court will not restrain the plaintiff in either 
action from proceeding with his action uclosS it 
is satisfied that the continued prosecution thereof 
w.uld be oppressive or vexatious; and that it 
was incumbent on the party seeking to restrain 
the other to show that the proceeding be eom- 
plaine of is oppressive or vexatious and that the 
party instituting it can gain no advantage there- 
Lom. At p. 416, Eve J. states : 

“To restrain a man from proceeding with an action 
which ‘priiitd facie he has a right to bring and pro- 
secute ia, aa wag pointfd out by FJeteber Moulton L. J. 
in In re Connolly Brothers^ (1911) 1 Oh, 731 at 
p. 746 : (80 L. J. Cb. 40!)) a very serious thing, but it 
is not disputed that there is jurisdiction to make the 
order, the basts of the jurigdictioo being that it is a 
jurisdiction in personam and has nothing to do with 
any conflict between the tribunals: v. Munday, 

(1821) 5 Mad. 297 at p. 307: (21 R. R. 29'4).’' 

[6] In Logan v. Bank of Scotland, (1906) 1 
K. B. I4i; (75 L. J. K. B. 218) Sir Gorell Barnes 

.States the same principle: 

“In my opinion, however, the jurisdiotion of the 
Court to 3 tay proesedingg on the ground of vexation 
should be exercised with great oare; indeed. I dnd that 
Cotton L. J. 'inMcBenry v. Lewis^ (1882) 22 Ch* D. 
397 at p. 406 : (52 L, J. Cb. 325) of the report, said : 
‘In tbe drit place, it is a jurisdiction which one ought 
to exercise with extreme caution. Stopping in tbe 
middie of a suit a plaintiQ from going on, when he has 
a right of action as against the defendant, is a jurisdic- 
tion which has to be exeroised with very considerable 
oautiOQ.’ “ 

[7] It cannot bs disputed that the Arbitration 
Board ia veated with judicial powera under the 
Act and the proceedings before it are of judicial 
nature. On principle, a tribunal exercises judi- 
cial power if it decides a question of legal right 
in a lis inter partes involving either a finding 
of fact or the application of fixed rule or prinoi. 
pie of law or involved with both. Heferenoe 
should be made to R. v. Local Government 
Board for Ireland, ti9l0) 2 ir, R. 349 at p. 378 

where Pa lies, 0. B states; 

“To erect a tribunal into a ‘Court* or jurisdiction so ag 
to make its determinations judioial,the eBsential element 
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IB that it ebould have power, by its determination within 
juriediction, to impaea liability or afiect rights. By thia I 
mean that the liability is imposed or the right afleoted 
by the determination only, and not by the fact deter- 
mined, and eo that the liability will oxirt, or the right 
> 7 ill be affeoted, although the determination be wrong 
in law or in faot. It is otherwise of a ministerial power. 
It the existenoe of Buoh a power depends upon a con- 
tingency, although it may be necessary for the officer 
to determine whether the coutingeocy hag happened, 
in order to know whether he shall exercise the power, 
his determination does not bind. The happening ol the 
contingency may be questioned in an action brought 
to try the legality of the act done under the alleged 
exercise of the power. But where the determination 
binds, althoagh it is based on an erroneous view of 
facta or law, then the power authorizing it is judicial." 

[ 8 ] In my opinion, the prooeedings before 
the Board constituted under Aot XIll [13] of 1917 
are of judicial nature and no injunction can be 
issued to restrain such proceedings si ace it is not 
prima facie shown that the continued progeou- 
tion ol those proceedings would be vexatious or 
involve injustice to the appellant. 

[9l For these reasons I should dismisB this 
appeal with costs. 

[10) Narayan J — I agree. 

G.MJ, Appeal dismissed* 
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Das and Sinha JJ. 

Kalyanpur Lime Works Ltd. — Appellants 
V, The State of Bihar and another — Respon- 
dents. 

Miso. Appeal No. 210 of 1950, D/- 30*8-1950. 

(a) Civil P. C. [1908), O. 39. R. 2 — Injunction to 
disturb status quo, if should be granted. 

Where in a suit for specific performaoce of a con- 
tract of lease of certain property the plaintifi prayed 
for an interim injunction reatrainiDg the first defen-* 
dant from executing any lease in favour of the second 
defendant, who was in poasession of the property 
during the pendency of the suitl 

Sdd that though the Oonrt had power to pass an 
order for injunction in terms wider than those prayed 
lor reaulting in the disturbance of the first defendant's 
possession, an order for injunction should not be pass- 
ed in Older to disturb the status quo when the plain- 
tlfi had no right to immediate posaesston. [Para 7J 
, Anno. G. P. C., 0. 39, R. 2. N. 2. 

v (b) Civil P. C. (1908), O- 39, R. 2 — Prima facie 
case made out — Temporary injunction, it must 
follow. 

The fact that a prima facie case has been made out 
by showing that there is a fait question for trial, does 
not necessarily mean that a temporary injanction must 
follow restraining the oootiacting defendant from deal- 
ing with the property. Whether an order of injunction 
should or sbonld not issue will depend on the facts of 
the ease, and the Court must also oonsider the ques* 
tions of irreparable or serious injury and balance of 
eoDvenienoe, [Para 9] 

Anno. C. P. C.| O. 39, B. 2, N. 2, Ft?. S to fi. 


State OP Bihar f Das A.l. 

(c) Civil P. C. (1908), O. 39. R, 2 — Suit for spe- 
cific performance — Defendant, if can be reatrainedl 
pending litigation, from using property. 

It cannot be the law that in a suU for speoifle per- 
formance the plaintifi is entitled to aak, during tfae^ 
pendency of the litigation, that the defendant in whomr 
the legal title still vesta should be reatrained froim 
using the property. [Para 10}^ 

Anno. C. F, C., 0. 39, B. 2, N. 4, Ft, 8. 

Mahabir Prasadt Awadh Behari Saran and Ainadh 
Kishore Pd. — for Appallanisi P. R. Das, K, 
Verma, P. N. Gour and Govt, Advocate — for fies- 
pondents. 

Das J. — This is an appeal from an order of. 
the learned Subordinate Judge of Sasaram,. 
dated 1-6 1950, rejecting a prayer for an ad 
interim intunction, under the provisions of 
O. 39, Civil P. 0., against the defendants in tho' 
action, namely, (l) the State of Bihar and (QV 
Messrs Balmia Jain & Company Ltd. Theforniv 
of the order of injunction which the appellantt 
plaintiff in the action, asked for was in theses* 
terms (I am quoting the prayer portion of thft. 
petition for interim injunction): 

“It is, therefore, prayed that your hoaour may be. 
pleased to restraiD defendant 1 from executing any 
lease in favour of defendant 2 during the pendency of 
the suit.' ’ 

[2] The facts leading up to the suit and tbe^ 
prayer for interim injunction are these ; There^ 
is a hill known as Much Hill (the upper portion' 
being known as upper Murli hill and the lower 
portion as lower Murli hill) within the sub divi- 
sion of Sasaram in the district of Shahabad. 
The hill contains lime stone etc. On 1-4-1928, the* . 
Secretary of State for India (the then compe- 
tent authority) granted two leases to the Kutoh- 
war Lime and Stone Company Ltd. (hereinafter" 
to be referred to as Kutohwar) in respect of the* 
two portions of the hill in question for a period 
of twenty years, for the purpose of quarrying’ 
lime stone, and converting the same into lime* 
etc. In 1933, Kutchwar went into voluntary 
liquidation. On 30-9.1933, Kutohwar througbr 
their managing agents and liquidators, purport-- 
ed to transfer the leases to one Mr. Bose, sub- 
ject to the sanction of the Board of Revenue,, 
but in the meantime appointed Bose as their 
local agent. The Board of Revenue refused to- 
sanction the proposed transfer of the leases. On- 
95-1.1934, the Kalyanpur Lime Works Ltd. 
(hereinafter to be referred to as the appellant)^ 
wrote to the Collector of Shahabad and applied^ 
for leases in respect of both upper Murli hill and 
lower Murli bill On 27.3.1934, the Government 
of Bihar in the Revenue Department appeared 
to have sanctioned the proposal to forfeit the- 
two leases held by Kutohwar, and on 31.3-1984, 
the Board of Revenue approved the proposal to- 
grant leases for quarrying lime stone to the ap- 
pellant. The relevant letter is printed at p. iw 


1951 


Patna 227 


Kalyanptjr Lime Woiiks v. State op Bihar (Das. J.) 


of the paper book, and shows that the proposal 
to grant leases in favour of the appellant was 
approved : 

*'Oa the existing terms and aonditions &s set forth in 
Chap. Y, Bihar and Orissa. Waste Lands and Minerals 
OoaoessiOD Manual, on the understanding that after 
the lease te executed the question of royalty will bo ro' 
examined by the Board provided it is well underetood 
that any redaction, if made, would bo a matter of 
grace," 

It ia stated that on 15 4.1934, the appellant got 
poasessiout ohd the appellant started operations 
oni5-6‘lS34 On 18 7-1934, the Board of Revenue, 
by a formal resolution, forfeited the leases in 
favour of Kutohwar, On 2i 9 1934, Kutchwar 
filed a suit against Government. The suit was 
diamtaaed by the ISubordinate Judge. There was 
an appeal to this Court, and on 25-4 1936, this 
Court issued an injunction restraining Govern- 
ment from granting leases to the appellant. On 
7- 3- 1936, this Court decreed Kutcu war’s suit. 
There was an appeal to the Privy Council which 
was diamissed on 9-11 1937 {sea Seci/ of State v. 
Kuahtoar Lime and Stone Co, Ltd , 65 LA. 16 : 
( A.l.B. (25) 1938 P.C. 20)-) In the meantime certain 
contempt proceedings were instituted by Kutch- 
wat against Government and the appellant, 
though the appellant was not a party to the suit 
which Kutohwar had brought in 1934. In the con- 
tempt proceedings, this Court hold on 9-i0 1936, 
that both Government and the appellant had been 
guilty of contempt of Court, see Kuchwar Lime 
d Stone Co. Ltd. v. Secy, of Siate^ 16 °at. 159 : 
(A. I. R. (24) 1937 Pat. 65 3. B ). The appellant 
alleged that as a result of this decision in the 
contempt proceedings, it bad to give up poasea- 
aton which it had got in 1934. Against the deoi- 
aion in the contempt prooBedings, there was an 
appeal to the Privy Council. On 31-10-1938, the 
Privy Gonnoil held that there was no contempt, 
see S. N, Banner v, Kuchwar Lime Stone 
Co. Ltd., 17 pat. 770 : (A.LR. (25) 1938 P.O. 295). 
After this decision, the appellant applied for 
restitution, that is, to be restored to possession. 
This application for restitution was dismieaed by 
this Court on 11-5-1939. The matter again went 
to the Privy Council, and the Privy Council 
affirmed the deoision of this Court on 30-7-1941 
see S. N. Banner jee v. Kuchwar Lime d Stone 
Oo. Ltd , 21 Pat 243 : (A.I.B. (28) 1941 P.O. 128). 
On 31-3-1948, Kutchwar's leaees expired. On 
10-8.1949, two leases were granted to Messrs. Dal- 
mia Jain & Company Ltd. (hereinafter to be 
referred to as Dalmias) for a period of one year 
onlv. On 21-11-1949 the present suit was insti 
toted by the appellant against the State of 
Bihar and Dalmiae. 

[8] It was alleged in the plaint that the period 
of the leases in favour of Eutobwar having 
expired on 31.8-1918, the State of Bibar entered 


into possession, The appellant then asliod the 
State of Bihar to execute leases in its favour 
and thus perform the agreement which harj been 
entered into between the appellant and Govern- 
ment in 1934. The State of Bihar did not pay 
any head to these requests. A notice was then 
served under S. 80, Civil P. 0., and Dalmias were 
also served with a notice informing them of the 
existence of the agreement between the appel- 
lant and the State of Bihar. The draft leases 
which bad been agreed to and settled between 
the parties in 1934, were annexed to the plaint. 
On these allegations, the appellant sued for spe- 
cific performance of the contract entered into 
ia 1934. Of the various dates raenti mod with 
reference to the cause of action, the important 
date was 2 6.1949, when the appellant was in- 
formed that the Btate of Bihar was going to 
execute leases in favour of Dalmias. 

[4] The plaint aeUed for the following reliefs; 

“1. A decree for apeeific performance of contract ia 

terms of tbe agreement and as claimed hereinbefore 
with A direction that defendant 1 tbrongh his autho- 
rised agent do execute the necessary documents for 
completing the title of tbe plaintiS for twenty years’ 
lease. 

2, Posaeasion of tbe properties aforesaid be delivered 
to the plaintifl by evicting the defendants or such of 
them as may bo in poseesBion. 

3. Defendant 1 may be restrained by an order of in- 
junction from executing any lease in favour of defen- 
daot 2. 

4, A decree for compensation to be ascertained in 
further proceedings. 

5. Any other or further relief to wbioh the plaintifi 
may be entitled.” 

On 2S 4-19SO, the appellant applied for a tem- 
porary injunction, the terms whereof I have al- 
ready stated, and on 1.6.1950, the learned 
Subordinate Judge rejected the application, 

[5] The learned Subordinate Judge found in 
favour of the appellant on the question of a 
prima facie case, and expressed himself as 
follows : 

*'On a perusal of the papers and the judgment of tbe 
previous litigationB, there can bo no manner of donbt 
that tho plaintiff has got a fair question to raise, and 
if he has got a fair question to raise, then this Court 
would like to express the view that the plaintiff baa got 
a prima facie ease.” 

On the other two questions of balance of con- 
venience and irreparable injury, the learned Sub-\ 
ordinate Judge held against the appellant. 

[61 We have been addressed at great length 
by learned counsel for tbe parties on the ques- 
tion of a prima facie case, as also on tbe other 
queationa involved. It ie, J think, unnecessary 
to state again tbe principles which have to be 
kept in mind in granting or refusing to grant 
temporary injunctions under tbe provisions of 
o. 89, Civil P. 0 These principles have been 
stated and re-stated in several deoieions of this 
Court vide, Brajendra Nath v. Kathilai, 24 
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pat. 656 ; (A. I. B. (33) 1946 Pat. 177) and Su. 
hodkgopal Bose v. Province of Bihar, a. l, R. 
(37) 1960 pat. 222 : (31 P. L. T. 100). On tha 
qaeation ol title, wa are in agreement with the 
learned Subordinate Judge, and hold that the 
appellant hag raiged a fair question for trial. 
Tha two principal pointa which were urged be- 
fore U 3 03 behalf of the raspondentg in this 
connection were : (1) that there was no conclu- 
ded agreement on behalf of the State of Bihar, 
and (s) that the suit was barred by time. We 
have been taken through the pleadings of the 
parties and the oorreapondence of 193-4 between 
the appellant and Government. The learned 
Advocate-General, who appeared for the appel- 
lant in this case, drew our attention to Para, 12 
of the written statement of the State of Bihar 
which, according to the learned Advocate-Gene- 
ral, amounted to an admission of the case of 
the appellant. On the question of limitation, 
Mr. P. R. Das appearing for respondent 2, 
referred to Art. Ii3, Limitation Act and relied 
on the decision in Marti Singh Mandliata v. 
Nawab of Murshidabad^ 46 i. A, 60 : (A. i. B. 
(5) 1918 P. C. 180). He further contended that 
the claim for oompenaation, in any view, was 
barred under Art. 115, Limitation Act. The 
learned Advocate-General has, on the contrary, 
contended that the suit for specific performance 
which his client has brought, is of the nature 
contemplated by S, 18, Specific Relief Act, and 
the period of limitation will run from the date 
when performance of the contract was refused 
after the lessor had re-entered possession on the 
expiry of the leases in favour of Kutchwar. 
There has been some dissusaiou before us as to 
what the expression “imperfect title” means in 
8. 18, Specific Relief Act. Mr. Das has contended 
that the expression merely means inchoate 
title, where something remains to be done to 
complete title, such as confirmation of a court 
sale, etc. His contention is that a distinction 
must be drawn between ''imperfect title" and 
“absence of title." Ha has contended that in 
1934 Government had no right or title to grant 
a lease, because the leases in favour of Kutchwar 
were etill running. Therefore, Mr. P. B, Das 
has argued that S. 18, Specific Relief Act, has 
no application; moreover, he contends that the 
suit as framed was not a suit of the nature con* 
templated by 3. 18, Specific Relief Act. In my 
view, it is unnecessary to decide these questions 
at this stage. These ace questions which will fall 
for decision at the trial. It is sufficient to state 
that in view of the pleadings of the parties and 
the correspondence which had passed between 
the appellant and the State of Bihar, there is a 
prima facie case in the sense that the appellant 
has raised a fair qneation for trial. I desist, 


A. It Sa 

therefore, from expressing any opinion on the 
questions mooted before us in this connection. 

[7] The more important points, for the deci- 
sion of this appeal, are what I am going to 
state presently. It is not disputed that Dilmias 
were in possession by virtue of the leases which 
they obtained on 10-8-1949, and that they are 
aiiiU in possession after the expiry of the leases 
this month. It is aUo not disputed that if the 
State of Bibar grants any lease now to Dalmias, 
during the pendency of the litigation, it would 
be bit by the doctrine of lie pendens. Dalmias 
who are a party to the suit, would be bound by 
any decision given. The appellant has, there- 
fore, the security of Us pendens. It is also 
reasonably clear that by granting a temporary 
injunction in the terms in which it has been 
asked for, the possession of Dalmias, or of the 
State of Bihar through any of its agents, or of 
anybody else cannot be disturbed. In the course 
of arguments we put to the learned Advocate- 
General the question as to the benefit bis client 
would get or what irreparable injury he would 
be saved from, if we granted the injunction in 
the terms asked for. The learned Advocate- 
General said that no question of disturbing the 
possession of anybody arose; but the granting 
of a lease would complicate matters and em- 
barrass bis client. He placed very strong reli- 
ance on the decision in Promotha Nath v. 
Jagannath Sishore, 17 0. L. j. 427 : (16 I. 0. 
359), and contended that, though the appeUant 
might have the security of Us pendens, yet the 
Court would always grant an injunction to pre- 
vent an apprehended breach of contract. He 
drew our attention to the provisions of B. S, 
0. 39, Civil P. C. , which states, inter alia^ that 
in any suit for Eestraining the defendant from 
committing a breach of conti;|ct or other injury 
of any kind, the plaintiff may, at any time 
after the commencement of the suit, apply to 
the Court for a temporary injunction to restrain 
the defendant from committing the breach of 
contract. The argument of the learned Advooate- 
Generat is: Here is a case where there was an 
enforceable contract between the appellant and 
the State of Bihar; the State of Bihar is going 
to break that contract by granting leases to 
Dalmias; therefore, the Court must step in and 
stop the apprehended breach of contract. The 
learned Advooate-General has placed very strong 
reliance on the dictum of Turner L. J. in 
Hadley v. London Bank of Scotland, {186S) 8 
De. G. J. & am. 63 ; (12 li. T. 747), quo^ at 
p, 430 in Promotha Nath v. J agannath Kishore, 
17 c. Ii. J 427 : (16 I. 0. 369). Turner L. J.i 
stated as follows : 

**I have always understood the rule ol the Conit to 
be that it there Is a oleai valid oontraot for sale, toe 
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Court will not permit tho vendor altorwarda to transfer 
the legal estate to a third pocsoti although auoh third 


person would bo affected by lis panifejis," 

It was obaacvod by MookerjeQ J. , that the rule 
enunoiated above was not in consietent with the 
settled doctrine of the balance of convenience 
of the parties. To understand this observation 
of Mookerjee J,, it is neceaeary to state the 
facte of that case. In that case, a contract was 
alleged to have been made with the plaintiff by 
the father of the infant dofendant, and aubae. 
quent to the death of the father, tho coutiaot 
was aOu’ined by the mother and guardian of 
the infant. A suit was instituted to enforce the 
contract, and seven days later an application 
was made under R. 2, o. 39, Civil P. G., for an 
injunction to restrain the defendant from deal- 
ing with the property during the pendency of 
the litigation. An obvious distinction between 
that case and the case before us at once piijjsenta 
itself. No third party was in poBeesaion at the 
time when the litigation was pending, and the 
purpose or objeoD of the temporary injunction 
was to prevent the introduction of such a third 
party in that case, In the cage before us, a 
third party wag already in possession by virtue 
of a valid lease. That third party continueg-'in 
possession, rightly op wrongly. There has been 
some argument before us if Dalmias ace merely 
holding over after the expiry of their leases, or 
are merely trespassers. I do not thiiiU that that 
question can be decided on the materials before 
u3. But I think that it ia sufficient to state that 
Dalmiag are in possession and if we grant tho in- 
junction in the terms asked for, the possession of 
Dalmiag or, for the matter of that, of the State of 
Bihar or of its agents cannot be disturbed. The 
learned Advocate -General has said that we are not 
bound by the terms in which tho prayer for in- 
junction has been made, and if we aresatisHed that 
an order of injunction should be passed in wider 
terms, there is nothing to prevent us from pass- 
ing such an order. We may have the right to pass 
an order of injunction in terms wider than those 
asked for; but the question is whether this is a 
case in which an order of injunction ehould be 
passed in order to prevent an irreparable iniury. 
In oases of the kind referred in Promotha Nath 
V. Jagannath Ki&hore, 17 o. l. j. 427 : (16 i. o. 
369), the main purpose of the order of injunction 
to maintain the status quo^ in order to 
avoid embarrassment or complication by the 
introduction of a third party. But what is the 
real purpose of the prayer for injunction in the 
case before us ? It is obvious that the real pur- 
I pose of the prayer for injunction is not to main, 
tain the status quo. but to change the status 
quo* In the course of his argument, the learned 
Advocate-General stated that if Dalmias conti- 


nued ill possGsaion after an order of io] unction 
rostraming the State of Bihar from granting a 
lease to Dalmias, Dalmias W'ould bo trespassors 
in tho eye of Ioav and miglifc even be guilty of 
contempt. I do not think that an order of in- 
i unction should be granted in order to die tut h 
the status qtto. Thero caniiot be any doubt that 
the appellant has no right to immediate posses 
sion, aud the appellant’s title would accrue after 
the contract hug been specidcally performed. In' 
referring to Engligh docisions on the subject, one 
must be.ar in mind that the English doctrine of 
an equitaldo eetato, on a contract for eale, does 
not apply in India, and the law of India dees 
not recognige such equitable estates. 

[sJ Eor the reasons given above, I do not tbinl: 
that the principle laid down in Pro^nctha Nath 
V. Jagannatk Kishore^ 17 O. L. J. 427 : ilG I. C. 
:J59) applies in the present case, Tho other deci- 
aion on which the Ic&rned /Advocate. Generai 
relied is Subha Naidu v. llo.ji Bcidsha Sahib, 
26 i\rad. 163 : (13 M. L. J. 13). There also the 
facts were entirely different, and the question con- 
sidered was the distinction between a permanent 
injunction grrmted under the Specific Belief 
Act and a temporary injunction granted under 
the provisious of the Code of Civil Procedure. 

[9] Then, ^here is anothei* aspect of the mat- 
ter, The stopping of quarrying of lime stone will 
not only cause Joss to reapondont 2, but may 
cause harm to the State. I do not think that the 
appellant has any right to come to Court and 
gay that the quarrying operations be put an end 
to during the pendency of the litigation, Tho cir- 
cumstance that the appellant has a pnma Jacia 
case, does not necessarily mcau that an order 
of injunction must follow. This point has been 
dealt with at great length in Braj&ndra Nath v. 
Kashthar, 21 Pat. 656 : (a. I. R. (33} 1946 Pat. 177), 
a decision to which I was a party. I think that 
the learned Advocate- General is putting his case 
too high when he contends that where a prima 
facia case hag been made out by showing that 
there is a fair quegtion for trial, a temporary 
injunction must follow restraining the contract- 
ing defendant from dealing with the property. 
Wli ether an order of injunction should or ehould 
not issue will, in my opinion, depend on the 
facts of tho cage, and the Court must also con- 
sider the questions of irreparable or serious 
injury and balance of eonveuienee. I do not^ 
think that there ia any such irreparable or serious 
injury from which the appellant ia required to be 
saved by an order of injunction in the present case. 

[10] Wq have also been addreased on the 
question whether the appellant can be sufficient- 
ly compensated by money in respect of any loss 
suffered before specific performance of the con. 
tract- The learned Advocate General haa drawn 
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ouE attention to 3. 12 , Expln. and ss. 64 and 56, 
ypecifio Reliei Act. He has alao drawn our 
attention to 3. 19, Sijeoifio Relief Aot, which 
.says that any person suing for the performance 
of a contract may also ask for compensation for 
its breach, either in addition to or in substitution 
for such performance. Pfereoually, Idonoteeeany 
reason why the appellant cannot bo compenaat- 
fed by money for any loss be may suffer, pro. 
vided tho appellant la entitled to compensation 
in addition to apeoifio performance, under the 
1ft Wj as to which I express no opinion at this 
stage. If, as I have already stated, there is no 
question of stopping the quarrying operations 
Qurieg the pendency of the suit for specific per- 
formance, the question of compensation will 
lEGmain wfaethtr an order of injunction is or is 
jnot passed. It cannot surely be urged that in 
a suit for specific performance the plain- 
tiff is entitled to ask, during the pendency of 
ilitigation, that the defendant in whom tbo legal 
title still vests should be restrained from using 
the property If the plaintiff" were bo entitled, 
then in a suit for specific performance the defen- 
dant would be required to vacate the property 
which be had contracted to sell or lease. That 
surely cannot be the law. 

( 11 ] In the course of the argument some 
suggestions were made for expediting the hear- 
ing of the suit* It was stated before us that the 
issues had been settled and as the points at 
issue depended mainly on documentary evidence, 
the parties desired to give very little oral 
evidence. We consider that this is a fit case in 
which the rights of the parties should be deter- 
mined as soon as possible. We would, according- 
ly, direct that the learned Subordinate Judge 
should intimate to the parties at once that the 
suit would be taken up for bearing within one 
week, Or aa soon thereafter as may be possible, 
of the re-opening of the civil Courts after the 
Puja holidays. The learned Subordinate Judge 
should fix a peremptory date and proceed with 
the trial as expeditiously as possible. In order to 
obviate any apprehended difficulties in ascertain- 
ing the amount of lime stone extracted from 
time to time by the party in possession, we 
direct that the defendant in possession must 
produce in Court monthly returns of limestone 
extracted, so that it may be easy to ascertain 
the profits made in case the appellant succeeds 
in establishing his legal right to oompaneation. 

[ 12 ] Subject to the directions given above, I 
W'ould dismiss this appeal, and would further 
direct that each party must bear its own costa 
of this appeal. 

[ I3l Sinha J, — I agree. 

^ Appeal dismissed. 
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Parjneshwar Bam Bhadani — Petitioner v. 
The State of Bihar and another — Opposite 
Party. 

Cri. Eevn. No. 629 of 1950, D/- 28-8-1950. 

(a) Criminal P. C. fl898), Ss. 344, 561 A and 439— 
Stay of criminal proceedings pending civil suit— 
Prosecution instituted by Government — Consi* 
derations. 

The discretion to be exercised by the High Court in 
ordering stay of criminal proceedings pending a oivil 
suit between the eame parties and involving the same 
goestioDS cannot be orystallized into a hard and last 
rule, and must, to a large extent, depend on oiroum- 
stances of each case. Oue point of impsitanoe is 
whether the oriminal complaint has bean filed before 
or after the oivil suit. If U is filed afterwards, the 
intention to prejudice the civil litigation which is only 
a matter of infereuce, can be auspeoted. Bot it is very 
difficult to draw any such inference in the case of 
public prosecution. In the case of prosecution inati' 
tuted at the instance of the Government it is impossible 
to accept the argument that there is any intention 
on the part of the Government to prejudice the trial of 
the civil suit, [Para 4] 

Anno. Gtlminal P. G., 3. 344, N. 11; S. 439, N. 27 ; 
S. 5B1A, N. 1. 

(b) Criminal P. C. (1898), S. 439 — Revision 

against refusal to stay criminal proceeding pend- 
ing civil suit instituted subsequently —High Court 
will not interfere — Lower Court cannot be said to 
have acted unjudicially. [Para 4] 

Anno. Criminal P. G., S. 439, N. 17, 27* 

Tarkeshmar Nath — for P6iiiioner\ Shambhu 
Prasad Singh — for Opposite Party, 

Order.— This rule is direoted againsli the 
order of the Sub. Divisional Magistrate of Gaya 
refusing to stay prooee dings in a oriminal ease. 

[2l In consequence of an industrial disputfl 
between the management of the Gaya Ootton 
and Jute Mills Limited and the workers repre- 
sented by the Gaya Cotton and Jute Mills 
Labour Union, an industrial tribunal was consti- 
tuted by the Government for adjudioation of 
the said dispute. The tribunal oonstituted mada 
an award on 4-9-1948, which was duly published 
in the Bihar Gazette. By a subsequent Govern- 
ment notification the award was made binding 
for the period up to 18 6.1949. It was alleged 
that in spite of the publication in the Gazette 
the management failed to implement the award. 
The Assistant Oommissioner of Labour, there- 
fore, made a oriminal complaint before the Dis- 
txiot Magistrate of Gaya lor proeeonting the 
applicant, who is the Managing Director of the 
Company, under S. S9, Industrial Disputes Aot* 
The Government of Bihar bad previousiy autho- 
rised the Assistant Oommissioner of Labour to 
file the complaint. 

[ 3 ] The oriminal complaint is dated 27.4-1949, 
but the District Magistrate of Gaya took oogni- 
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zanoe of it on 18-51019. Oa I7bb of May tho 
applioftut iosbitutQd a suit in the Court of the 
Subordinate Judge, Gaya, alleging that tbe eon- 
-fititution of the tribunal and tbe making of tbe 
award were illegal and uUtii and that the 
tribunal had no junsdiction to make the award. 
It was also averred in tbe complaint that the 
Governor of Bihar bad no jurisdiction to appoint 
^he tribunal. 

[4l In support of this rule, Mr. Tarkeshwar 
Kath argued that the principal issue in both tho 
^ptooeedings was whether tbe award of the indus- 
trial tribunal was valid and intra vj'm. Learn- 
ed counsel pointed oat that notice under S. 80 
was sent on 8-3-19i9, which date is prior to the 
institution of the criminal complaint by the 
Assistant Commissioner of Labour at tbe instance 
of the Government of the State. Learned conn- 
.gel referred to Mt. Phuleshra Kuer v. Emperor, 
1 p.li.T, 697: (ai.B. (7) 1920 pat. 816 : 22 Or.L.J. 
489) and Banambar Chhotra v. Nata Behera, 
6 P. L. T. 348 : (A. I. R. (l2) 1925 Pat- 193 : 26 
or. L. J. 286) in support of his argument that 
the criminal proceedings should bo stayed pend- 
ing the decision of the civil suit. Oa behalf of 
the State Government, Mr. Shambbu Prasad 
■Singh referred to Ilirddy N drain Sitigh v. 
Empsror, A.l.B. (16) 1929 pat. 600 : (30 or. Ii. J. 
1101), Bhagiratk Bhagat v. Rant Narain, 
A. I. R. (17) 1930 Pat. 191 : (30 Or. L. J. 1144) 
and Bkagwat Prasad v. Ram Kishua Ram 
Sonar, A. I. R. (17) 1930 pat. 351 : (31 Or. L. J. 
766) for the proposition that it is undesirable for 
the High Court to interfere with tbe pending 
4 Siimtnal proceedings unless in an exceptional 
niroumstance. In my opinion, the discretion to 
be exercised by the High Court in ordering stay 
of criminal proceedings cannot be crystallized 
into a hard and fast rule, and must, to a large 
extent, depend on circumstances of each case. 
One point of importance is whether the criminal 
complaint has been filed before or after the civil 
suit. If it is filed afterwards, the intention to 
ptejudice the civil litigation which is only a 
matter of inference, can be suspected. But it is 
Very difficult to draw any such inference in the 
■pAHfl of public prosecution. In Jahangir P^s- 
-tonji V. Framji Rustomji Wadia, so Bom. L. R. 
■962 : (29 Or. Ij, J. 1053), Mirza J. points out the 
distinction between public and private prose on- 

liion. At p. 965 tho learned Judge states that the 
*'t89t seetna to bo wbather the pcjBeoutioa is publio or 
privets. Where it ia public, tbe Court, as a rule, in the 
'exeroi-e ol ita iahereat juriadiotioD, would not stay 
'Crimlnai prooeedinga. Where it ia private, aa in the 
present ease, there would not be the aame xelactanoe 
on the part ol the Court to interfere with ocimlnal pro- 
ceed inge.'* 

jin the present case, it is apparent that the pro- 
ueoution was instituted at the instance of tbe 


Government, and it is impossible to accept the 
arguraeat that there is any intention on tho part 
of the Government to preiudice the trial of the 
civil suit. There is another circumstance also to 
bo considered. In the present case tho trial' 
Court has refused to exercise discretion in favour 
of the applicant who has moved for stay of the 
oriminaL proceedingj. In critniual revision the; 
High Court ca mot interfere with tho order, 
since, on tbe material, it is not possible to hold 
that tbe learned Sessions Judge has, in exercise 
of bis jurisdiction, acted in a manner which is 
unjudroial. As Jackson J. observed in C, Hainiah 
V, N. Ramtah, so Mad. 830 : (a. i. R. (14) 1927 
Mad. 773 : 23 Cr. L. J. 812). there is no invati- 
able rule as against staying of criminal proceed- 
ings pending issue of the civil suit : 

“Each case )uuat be cousidered on ita own merits 
end the only general rule ihat can be adurobrated U 
that every Gjurt should be left as fat as possible to 
disposG of the cases on its file with the utmost espedi- 
tioQ. Thie rule ig m tho interest of not only of pubiio 
adoiinistration but aUo of private persous involved in 
Qciminal prooeedings; for no ono wishes to have a 
crirniual charge kept hanging indefinitely over hig head. 
If authority were required for tbe above proposition, 
there is the Patna ruling : ‘It is the policy of the law 
to go oa iintuediately with the enquiry,’ Paw Saran 
Singh v, Ni^h^-nd Narain Singh, A I. R. (12) 1925 
Pat. 619 : (26 Cc. L. J. 1179J, which ia founded on 
Sheikh Bahaiar v. Nobadah, A. I. R. (11) 1924 Cal. 
634 : (26 Cr. L. J.65). Another Patna ruling on which 
the petitioner relies Mt. Phuleihra Euer v. Emperor, 
62 I. 0. 135 : (A. I. R. (7) 1920 Pat. 816 : 22 Cr. L. J. 
4S9) proceeds oa the assumption that there may he 
manilest and irreparable injuries done in the criminal 
Court, but, with all respect, 1 do not think that such 
an assumption can properly be made when tha integrity 
cf the Court ia not impugned. It must be assumed ihat 
in either Court justice will ha done and which Court 
prtcedes the other Is merely aquestion of convenience.” 

[sJ Upon the faota of tbe present case, I am 
unable to hold that exceptional ground has been 
maia for the stay of the ociminal proceeding. 
For these reasons this role must ba discharged. 
The application ia accordingly dismissed. 

R.G.D. Rule discharged, 

A. I. B. (38) 19S1 Patna 231 [C. N. d7.] 
Reuben and Das JJ. 

Buhhtiarpur.Bihar Light Rly, Co,, Ltd, — 
PettUiner v. State of Bihar and others — Op- 
posite Party. 

Miso. Judicial Case No. 139 of 1950, D/-8-9-1950. 

(a) Contempt oi Courts Act (1926), S. 1 — Con- 
tempt of Court, what amounts to. 

Where a consent order, passed in an application by 
one patty for tha issue of a writ of mandamus reetraio" 
ing tbe other from taking possession from the former 
except in due course of law, provided that the latter 
will take possession only after the purchase to which 
the latter claimed to bo entitled had been legally com- 
plated, and vacated tbe interim order of injunotion; 

Held that taking of possession by tho latter before 
the purchase was legally completed did not amount to 
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coDt6Dipt ol Coiiit &9 IQ th© conECot ordst there was an 
undertaking given bj the latter to the former but there 
\va 3 no uodertakiog given to the Court. [Para 12] 

Anno, Contempt of Courts Act, S, I, N. 3, 

(b) Constitution of India, Art. 226— Writ of man- 
damus when can be issued. 

A party who has entered into an agreement with 
another party and ia illegally dispossessed by the other 
io breach of the agreement cannot ask the High Court 
for a writ of manda7nus as the aggrieved party can get 
an efieotual and adequate remedy by an ordinary aotion 
in the civil Court. [Para 26] 

(c) Constitution of India, Art. 226 — Writ of man- 
damus — Nature of. 

The grant of a writ of manda7nus is, as a general 
rule, a matter for the discretion of the Court and is not 
a writ of right. [Pata 26] 

Sir Stiffen Ahmad, P, E, Das, .-1. S. Tsmaileet S. Af, 
Sid(iif 2 ue atid BalbJtadra Pfasad Sin^?i — /or 
Petitioner; K. K. Varma, Bari Kishore Thakur, 
K. Dej/alt T. Nath and Advocate-General — for 
Opposite Party^ 

Renben J. — On the petition of the Light 
Railway Oampany hied on 23-6-1950, a rule has 
been issued on the opposite party to show cause 
why a writ of mandamus should not issue 
against them restraining them from interfering 
with the possession of the Oompany over the pro- 
peuties and management of the Bihar Bakhtiar- 
pur Light Railway. There is also a rule against 
the District Board of Patna (opposite party 3), 
Mci fihaderan Singh, Chairman of the Diatriet 
Board (opposite party 4), and Mr. H. Subber. 
wal, ex-Head Accounts Officer of the Light 
Railway Company (opposite party 5) to ehow 
cause why they should not be committed for 
contempt of Court. At the same time, an ad 
interim injunction was issued restraining the 
opposite party from interfering with the posses- 
sion of the Light Railway Oompany. It being 
asserted on behalf of the District Board that 
dispossession had already teken place before the 
issue of the injunction, a further rule has been 
issued on the District Board of Patna and Mr. 
Kbaderan Singh, on a petition filed by the 
Light Railway Oompany on 19-7-1960, to show 
cause why a mandatory injuDotion shall not 
issue against them directing them to restore pos- 
session of the Light Railway to the petition, 
ing Oompany. 

[3] The Light Railway was established about 
the year 1901 under the provisions of the Ben- 
gal Tramways Act, is83 (Bengal Act m Cs] of 
1683). By Notifn. Ro. looB dated S5.6-1901 under 
S, 6 of that Act, the Local Government of Ben- 
gal sanctioned its construction between Bnkh- 
tiarpur and Bihar Sharif, subject to an agreement 
between Meesre, Martin & Co., the promoters of 
the Bukhtiarpur* Bihar Light Railway Co. Ltd., 
on the one side and the District Board of Patna 
on the other which was entered on 2l-8.l8g9. 


Subsequently, there was an extension of th& 
Light Railway to Kajgir. The agreement of 
August 1899 is set out in a schedule to tha 
Government Order and I reproduce below tfaa 

relevant provisions of it; 

"(1) The Board will grant to the Company in pai*^ 
petnity subject to cl. 5 of the free use of so much of the 
side portion of the said road as is necessary but not 
exceeding a width of 8’ on one side for the purpose of 
laying thereon and using a steam Tarmway of 2' 6’* 
gauge to be worked by the Company. The Board will 
also grant to the Company in perpetuity subject as- 
aforesaid full right and libert; to lay the said Tramway 
across the said road wherever necessary and to use the- 
same wherever laid across the said road. 

(2) The Board will promote the acquisition by the 
Company under the provisions of Act I [1] of 1894 of 
such additional land outside the boundary of the said' 
road as may be necessary for the purpose of the said 
Tramway. 

(5) In the event of the Board eiercieing the right of 
purchase conferred upon them by S. 41 of Act III [Sj 
(B. C.) of 1883 the value to be placed upon the Tram* 
way as a going concern shall be calculated at twenty 
years purchase of the average net annual profits to the- 
Company during the four years preceding the traneac- 
tion together with a bonus of twenty per cent., on the 
amount so arrived at over and above that amount, 
case of dispute the matter will be detetmined by 
arbitration under the clause in that behalf hereinafter 
contained. 

(12) If any doubt or difierence shall arise betweeir 
the Board and the Promoters or the Board and the- 
Company concerning anything herein contained or any 
matter in any way connected therewith or with these 
presents or the construction thereof or the rights, duties- 
and liabilities of any person or persons in connection 
with theee presents or as to the inoidence of expense as 
between the Board and the Company under any of the 
clauses of this agreement then and in every such cass 
the matter in doubt or difierence shall be referred to^ 
twe arbitrators one to he appointed by eaoh party or to 
the umpire of such arbitrators in case they differ In 
opinion but if either of the parties shall refuse^ or 
neglect to appoint for one month after notice in writing, 
from the other of an arbitrator being or having been 
appointed then the arbitrator, so appointed may make 
a final decision alone which shall have the same force- 
and effect as the award of two arbitrators or the umpire 
duly appointed.” 

This agreement waa confirmed by the Light 
Railway Company alter it was incorporated. 

[3] Under s. 41, Bengal Tramways Act, the 
District Board is entitled on six months’ notice 
in writing to purchase the undertaking upon 
the expiration of twenty one years from the- 
date of the order under B. 6 of the Act, andr 
thereafter, the Board has a renewed right of 
purchase on similar notice at the expiry of every 
period of seven years after the expiry of the 
initial period of twenty one years. The iMt 
seven* year period expired in June 1950. On 
16-12-1949, in pursuance of a resolution of the* 
District Board of the same date, Mr. Syed Has* 
san, Advocate on behalf of the District Board, 
gave notice to the Light Railway Oompany of 
the decision of the District Board to exercise itd^ 
right of purchase with effect from 96-6-1960 en> 
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the expiry of the current poriod of seven years, 
and called on the Light Bail way Company to 
settle the tranefer value by mutual agreement. 
The legal validity of this notice is not admitted 
by the Light Railway Company, but it ia agreed 
that, for the purposes of this case, the notice 
may be treated as legally valid. There followed 
a correspondence letwoon tho Company and 
Mr. Syed Hassan, the details of which it is nn- 
neoessary to set out at length. A dilTorence 
arose between the Company and the District 
Board as to the interpretation of ol. h of the 
agreement of August 1899. According to the 
Company, in addition to the amount calculated 
under cl. f5}, the purchase price must include 
the present market value of the assets, such as 
plant, buildings, rolling stock, land, etc., whereas, 
according to the District Board, that amount is 
an inclusive price for the Railway as a going 
concern. The Company also questioned the 
validity of the notice under 3. e. Finally, on 
29.3.1960, the District Board gave a notice to 
the Company, appointing Hr. Boldova Sahay, 
Advocate, as its arbitrator, and calling upon the 
Company to appoint its arbitrator within one 
mouth, failing which in accord anco with tho 
agreement of .august 1399, Mr. Baldeva Sabay 
would proceed as the sole arbitrator and give 
“a final and conclusive award”. Theroupon, the 
Railway Company appointed Mr. Abdul Manan, 
a pleader of Purnea, as its arbitrator, but limic. 
ed his authority to the point as to wliother tho 
notice under S. 6 was legally valid. Upon pro- 
test by the District Board on this limitation, 
Mr. Manan retired from the arbitration and 
subsequently Me, Nizam udd in Khan, Advooato, 
wae appointed by the Company “under protest” 
with authority to consider the question of valua- 
tion, The arbitrators, however, w^ere unable to 
come to a definite decision fer want of the 
audited accounts of the preceding four years. 

[4] In the meantimo, an agitation had start- 
ed against the management of the Light Bail- 
way Company, and a body styling itself tho 
Bihar. Bukhtiaepur Light Railway Passengers’ 
Association began to voice publicly the alleged 
grievances of persons travelling on the said 
Railway and to urge on the Dietciofc Board the 
desirability of taking under itself the manage- 
ment of the Light Railway. On account of an 
assertion said to have been made by Mr. Kbade. 
ran Singh at a meeting of the Association at 
Bihar Sharif on 13 - 5-1960 that he was preparing 
to take over the management of tbe Light Rail- 
way on the 26th June whether the Company 
was willing or not to hand over control, the 
Oompany instituted Miso. Jud, case No. 120 of 
1980 in this Court asking among other reliefs 
for a writ of mandamus restraining the District 


Board from taliing possession of the Lighi luiil- 
wfty “except in duo course of law” Mr. Kbadc- 
ran Bingb and Mr. Subberwal were iil.^o 
impleaded. A rule was issued and an ad zjiftirwi 
injunction was granted on 17-5 lOuO. The case 
came before Das J,, and me and was cli.spcsed 
of ou 23-fi 1950 by li consent order which 1 
roproduce below : 

‘'Thn application dii'pOcCd of un tlio follo-vinf.-' 
consent order agreed to by tho pfutiee. 

Subject and without ptt-judieo lo wbat^ver rI{.;LL :bt 
partion tiiay have in respect of tho matters in dispute; 

( 1) It is iigrecd to by ilio parties that the petitionc;' 
will eubmit for ingpeclion such accmints as tbe arniirn.' 
tors appointed by the parties may call for; if t!ie 
flceounte so called for be not in the present poaspision 
of tbe petitioner but be in tbe pcssessioo of theauaiior;, 
the petitioner will wiitc to the auditors to give every 
facility to t be arf)ilratc'r3 to examine Ibe ftccount.-. I' 
is admitted by the loarnefl Advocate General on bebaU 
of tbe opposite parties that tbe audited accjunts of the 
three years beginning from April 1946 have alrtady 
been svlbmitted to tbe arbitrators. 

(2) Tba District Board will take possession o‘‘ the 
undertaking, viz,, tho Cihar Bukbiiarpur Tj'gLt Rail- 
way (inchuliug tba Kaj^ir i sttUbion) only alter tlie 
purchase to which tbo District Board clauris to be 
entitled, has been legally completed. 

(3) On the submission of the accounts by tbe peti- 
tioner to the arbitrators appointtd by the pariieg, no 
question arises of inspection of tbe accounts by any 
other person or authority; and 

(1) Theie w'ill bo no order for C0:t3 of tbe bearing of 
this petition. 

The interiin order of injunction is vacated.” 

It i3 alleged that, ia violation of this order, Mr. 
Khaderan Singh, representing the District Beard 
of Patna, hGlpcrl by the other members of the 
opposite party, bus proceeded to te.ke possession 
of the Light Railway, although the purchase has 
not been legally completed. At tbe hearing, ic 
was admitted that the District Board ia now in 
possession of the Light Railway with the excep-. 
tiou of tbe Head Ofilces at Calcutta and Patna. 
According to the Light Railway Company, the 
taking of possession commenced from the mid- 
night of 24 /25th June, and baa been completfd, 
since the passing of this Court’s order on 28th 
June, According to the opposite patty, the taking 
of possession was peacefully eti’ected at midnight 
of 24/25tD June. 

[.5l It may ha mentioned that, before the 
District Board proceeded to talie possession of 
tbe property, it made a deposit on 24th June of 
B9. JO,OD,G23 to the Credit of tho Bukhtiarpnr- 
Bihac Light Railway Co., Ltd. in the Imperial 
Bank of India, Patna, sb the tentative price of 
the undertaking on the basis of a valuation 
made by Messrs. II. K. Sinha & Co., Chartered 
Accountants and Auditors, Patna. The valua- 
tion was obtained by tho District Board in 
accordance with a resolution recorded by the 
Board of Direetora of the Light Railway Com. 
pany on 11.6.1950 ; 
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“That the only correct approach to the aubject woalcl 
be lor the Dietrict Board to assess and determine, if 
necessary by help of experts, the price payable to the 
Company, and a? soon as the figure of amount of price 
ia arrived at, let the District Board deposit the money 
in the Imperial Bank of India, and call upon the Com- 
pany to accept the same, and then the Board of Direc- 
lorg shall immediately ascertain the views of the 
aharo'holdera and shall expedite the tranaaotion.” 

This aofcion wa3 taken by the District Board 
‘'subject to such acijustment as may be neoeasary acoot* 
ding to the award of the arbitrators.’' 

The deposit of this amount is of no importance 
in the presect proceeding, as the District Board 
does not rely upon it as contributing towards 
transfer of title. 

[8) The rule which was issued on 28th June 
was obtained on the basis that the petitioner 
Company was still in possession and that there 
was merely a disturbance of its possession As 
it is now admitted that disposseasion is complete, 
the rule relating to the issue of a writ to restrain 
tho opposite party from disturbing possession is 
frustrated and must be discharged. The only 
points which arise for consideration, therefore, 
are ; (i) whether opposite parties 3 to 5 have 
committed a contempt of Oourt, (2) if so, what 
action is called for, and (3) whether, in the 
circumstances of the case, a mandamus should 
issue against opposite parties 3 and 4 directing 
them to restore possession to the petitioner 
Company. As regards the hrst point, the argu- 
ment on behalf of the Light Railway Company 
is as follows. The consent order of 23rd June 
contemplated that the District Board will not 
take possession until the purchase is legally 
complete. One essential to the completion of the 
purohase is the ascertainment and payment of 
the purchase price, and the price, since there has 
been a differenoe between the parties, can be 
determined only by the arbitrators as provided 
in the agreement of August 1899; the arbitrators 
appointed have not yet hsed the price, and, 
consequent upon a difference between the arbi- 
trators, steps are now being taken to appoint an 
umpire Secondly, the purchase involves a trans- 
fer of tangible immovable property valued at 
more than Rs. 100 and, therefore, a registered 
deed of transfer is required for the completion 
of the purchase. These two requisites being 
absent, the purchase is still inoomplete and the 
consent order has been contravened. On the 
other side, there is a four fold contention, Istly, 
that there was no order of this Court or under- 
taking given to it which could form the subjeoL 
matter of proceedings for contempt, sadly, that 
in law the title legally passed to the District 
Board on the expiry of the 2ith June and the 
District Board bad the right peacefully to take 
possession in accordance with the consent order of 
ii3rd June, Srdly that the District Board and the 


Light Railway Company, under the agreement 
of 1899, were in the position of "partners’*, ufiing 
this term in a non-tecbnical sense, and, after the 
expiry of the relevant date, the District Board 
became the sole owner, entitled to possession 
and control, and the Light Railway Company 
was merely entitled to the price of its share of 
the undertaking, and, 4tbly, that Mr, Khaderan 
Singh acted bona fide on legal advice in the 
belief that title bad passed to the District 
Board . 

* [6] It 19 unnecessary for me in the present 
proceeding to set out and examine the elaborate 
grounds on which the second and third conten- 
tions of the opposite party are based, because 1 
think that the opposite party are entitled to 
succeed on their drst contention. 

[7] Contempt of Court may be committed 
by disobedience of an order of a Court or by 
breach of an undertaking given to a Court. The 
disobedience or breach may be unintentional 
resulting iu a contompc in theory only, which 
is not punishable by committal but may tender 
the respondent liable to pay the costs of the 
application, or the disobedience or breach may 
involve misconduct resulting in a contempt 
which partakes to some extent of a criminal 
nature (Halsbury’s Laws of England, Bdn. 2, 
vol. 7. p, 24). The first contention on behalf of 
the opposite party is based on the form in 
which the consent order of this Court was passed. 
It is pointed out that all that the consent order 
does is to recite the agreement arrived at be- 
tween the parties and to vacate the ad iiUerin 
injunction which bad been issued by the Court, 
that, in other words, the rule isau^ by the 
Court was discharged. This means, it is argued, 
that the Court retrained from passing any order, 
and that the agreement recorded by the Oourt 
is at most a contract between the parties en- 
forceable by appropriate action in the civil 
Court. The first portion of this contention has 
not been seriously contested. As the consent 
order stands, there is no direction given by this 
Court except that the interim order of injunc- 
tion is vacated and the application is disposed 
of on consent. It has been very strenuously 
argued, however, that the agreement of the 
District Board contained in Ol. (2) of the con- 
sent order that it wiU take possession only alter 
the purchase has been legally completed is an 
undertaking given to the Oourt. Wolverhiintf- 
ton and Walsal iSly. Co. v- L* & N. W. 

Co., (1874) 16 Bq. 433 : (43 Ii. J. Ch. 181) and 
Lord Stratlicona Steamship Co. Ltd. v. 
nion Coal Go. Ltd., (1926) a. 0. 108 : (96 I*. J- 
V. 0. 71) have been cited as aathorities for im- 
plying the negative stipulation from the posi- 
tive terms used, but this was hardly neoessaty; 
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.it was wall understood at the time the consout 
order was passed that this was the meauing of 
the term agreed to by the Diatciot Board and 
the oorreotnesa of this interpretation was not 
ohallenged during the henriug of fchia petition — 
all that was oballenged was the aasortion that 
this term constituted an undertaking given to 
the Go art. 

[8] In Kus^haj Bhakta v. Brojo Mohan, 

19 0. w. N. laaa : (a. i. r. (3) iQiQ cal, sie), 

Jonkina G. J. (Holmwood J. agreeing) observed 

with reference to a consent decree : 

"It is well settled that a ointcact of the pai-tiea is 
none the less a oootraot because, there ie supor* 
added to ii the ooramand of a Judge, It is otill a con- 
tract of the parties, and as the contract is capable of 
being rectified (or an appropriate mistake ao, as the 
«eoessaiy consequeoae, is the decree which is ineteiy 
a more formal expression givsn to that contract." 

'Their Lordahipa were dealing with the queation 
of the maintamability of a suit to set aaide a 
oonaent decree in a previous auiton the ground 
of mistake. It should be noted that tboir Lord, 
.-ships do not describe the agreemeat as a coo- 
tract pure and simple, but as a contract with 
the command of a Judge auperadded. The point 
is elaborated somewhat more in Sabiiyi Thaku- 
Taifi V. Mrs* A, Savi, id p* L- T. Sup. l at 

pp. 811 to 212: (A. r. R. (20) 1933 Pat, 306) 
where their Lordships observe! that, as soon as 
<ii petition of compromise is adopted as a pact 
of a decree, it passes from the domain of mere 
oontracts into that of decrees, and a promise 
by a party to pay is converted into an order of 
‘the Court to that party to pay; this is so oven 
'though, according to the accepted practice, a 
iormal decree is not drawn up specifying the 
orders of the Court but the decree drawn up 
merely says that the suit is decreed or dismisEod, 
■as the case may be, in the terms of the compro- 
mise, and the petition of compromise is attached 
to the decree as an annexure. Their Lordships 
pointed out that the consent decree has this 
'effect because of O. 23, R, 3. Civil P, 0., which 
provides that, after recording the compromise, 

. 'the Court ehall pass a decree in accordance 
therewith so far as it relates to the suit. The 
offset is that the agreement between the parties, 
80 far as it relates to the suit, becomes the 
■order of the Court and, to that exent, may be 
onforoed by execution. So far as the present 
order is concerned, however, there is no provi- 
sion oortesponding to O. 23, a. 3. and there is 
no reason why the consent order under consi- 
deration should be held not to be governed by 
the following observation at p. 124 of Seton on 

-Judgments and Orders, Edn. 7, vol. 1 1 

*'A com promise ought not to be intro^liiceQ into tbe 
4iody o( the order, but either identified or Bobeduled. 
£t iMf howBver, oonunon praotice to loflsct uodoitekldgs 
In the body of the order) and in the event of a breach, 


the uoderliikin;' may he enforced by writ of uttacb- 
mont, wherein if it formed part of tho ngroemont set 
forth in the schedule, proceedings in tho nature of 
Bpecifio pei'loriiiance might be necessary." 

Tf)e learned author distinguishes between orders 
in which the compromi-^e is introduced into the 
body of the order and thoto in which it is kept 
separate from the order of the Court. The order 
before us appears at first sight to fall in the 
first class, but really it belongs to the tooond 
class of consent orders. I say this because, 
though it embodies the agreement between the 
parties, that agreement is kept distinct from 
the directions of the Court, as it would be if it 
were set out in a schedule, 

[9] A case on a par with the case before us is 
reported in Dashwood v. Dashwood, 1927 
w. N. 276. By a consent order made in a part- 
nership action brought by the plaintiff against 

the defendants further proceedings wore stayed 
“except so far ub may be necossary for the purpose 
of carrying this order and the tetmg agreed between 
the patties and set out in tha sohedulo hereto into 
€ fleet." 

The defendants subsequently moved for com- 
mittal of (contempt) or the issue of a writ of 
attachment against the plaintiff on the ground 
that he had oarried on the business of an under- 
taker within a radius of three miles from tho 
Guildhall, Portsmouth, contrary to a covenant 
contained in the scheduled terms. Tomlin J. 
held that the terms in the schedule were not an 
order of the Court enforceable by proceedings 
for contempt and that the proper course was to 
apply for BpeciSo performance or an injunotion, 
and then to base proceedings for contempt on a 
subsequent breach, if any. 

[lOl This decision was distinguished by Pano- 
kridge J. in jGTari Char an Dey v, Han jit 
Kumar, 42 C. w. N 203, a case relied on for 
the Light Railway Company. His Lordship was 
concerued with a consent decree in a money 
suit. The terms of the compromise between the 
parties were given in a schedule annexed to the 
decree. Clause (4) of those terms is relevant and 
runs thus: 

“The defendants uudartaka not to dispose ol tboir 
properiioB until tho decree is fully BatieGod." 

This term was obviously not enforceable by exe- 
cution. Panokridge J., held the term to be an 
undertaking given to the Court and found the 
defendant to be guilty of contempt by transfer- 
ring property in contravention of it. The grounds 
on which his Lordship distinguished Dashiuood 
V. Dashwood, (1927 W. N- 276), support what I 

have said above. He observes* 

‘*la Dashwood V. Dashujood, (1927 W. N. 276}tb0 
aation was merely stayed and the echadale and terms 
o( eettlemont were annexed to the stay order. lo the 
present case tbe suit baa been oonoloded by tho decree 
of the Coart which declares that the terms of settle' 
meat ought to be carried out and the same are ordered 
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and de'jreed accordingly. Thus, there is an order of the 
Court embodied in the decree directing the parties to 
carry out the tertn^, one of which is an undertaking by 
the defendants not to dispose of their properties until 
the decree is fully satisfied- But even if the ord*r of 
the Court were not so clear, the cise would still in my 
opiaion not fall on the same side of the line as Das?j* 
vood V, Dashuood, (1927 W, N. 276), which Tomlin J. 
expressly distinguishes from a case where there is in 
the body of the order either an express direotion or an 
undertaking. Here there are in iny view both an ex- 
press direction and undertaking, so whichever test one 
applies, the di'itinction between the present case and 
Hushtroori v. DasJnoood, (1927 W. N. 276), ia obvious.*' 

The difctinotion drawa is that, in the decree with 
which his Lordship was eonceraed, there was an 
expregs direotion for carrying out the terms of 
the agreement, and the terms o£ the agreement 
were thus embodied in the deeree. Thig condi- 
tion is not present in the case before U9. The 
correatcesa of the deoigion of Panckridge J., wag 
doubted by a Division Bench of the same Court 
in Ntskd Kayito v, Saroj Bashini, a. i. R. (35) 
1948 cal. 294: (49 Cr. L. J. 567). That ease wag 
concerned with an undertaking given by the 
defendant in a compromise in a suit for eject- 
ment, which compromise was made a rule oUhe 
Oourt. The defendant thereby undertook to re. 
move a Kdi image, ag also all permanent brick- 
built and other atrucfcuieg in and around the 
place where tbs image stood, before he gave up 
possession of the said property, or at any time 
prior thereto on demand by the plaintiff or the 
owner for the time being of the said property. 
Subsequently, he wag oalled on by the plaintiff 
to remove the image of Kali, but declined to do 
so. Gentle J., held that ho had committed oon- 
tempt by a breach of an undertaking given to 
the Court, and directed that he be detained in 
prison for a period of one month. This order was 
set aside in a Letters Patent appeal. The Letters 
Patent Bench held that the undertaking was one 
between the parties and not an undertaking 
given to the Court. The Letters Patent Bench 
obaerved that a compromise is nothing more than 
an agreement between the parties with the com- 
mand of the Court euperadded, it has really no 
greater sanctity than the agreement itself and 
certainly ca'nnot mean anything more than the 
agreement its-lf. Referring to the decision iu 
Hari Charan v. Ran jit Kumar ^ 42 0. VY. N. 
203, their Lordships pointed out that Panckridge 
J., bad given no reason for holding that there 
wag an undertaking given to the Court except 
that the word “undertake” was used. Harries 
C. ,T., who delivered the leading judgmenti 
observed: 

"But as I have stated the mere user of the word 
'undertake' does not mean a promise to a Court. It 
merely means a solemn promise to some one and where 
the word appears in an agreement between A and J3, it 
appears to me that if A undertakes, he obviously 
undertakes to B, and not to a Court.” 


Hs went on and added that each case mast b& 
decided on its particular facts. His Lordship 
the Chief Justice concluded by saying that, if it 
was a practice as was urged on behalf of tbe- 
respondent that practitioners on the original side 
of the Court did not make it clear that an 
undertaking in a compromise wag an under- 
taking to the Court, this practice must cease^ 
and, in future, the fact should he made clear. 
It has been urged before us that the deci- 
sion of the Letters Patent Bench was incorrect,, 
and reference has been made to several forma 
in Seton on Judgments and Orders, Edn. 7 {voi. 
1, p. 47 form 2, p. 450 form 3, p. 796, form 6» 
(Vol. II, p. 1179 form 12 and voL ill, p. 2322 
form 4) showing the embodying in orders of the 
Oourt of undertakings given to the Court with- 
Out expressly stating that those undertakings were 
given to the Oourt. A perusal of all the forme 
cited, however, shows that from the context it is 
clear that the undertakings incorporated in these 
forms are undertakings to the Court. Selecting 
one at random, I reproduce the form at p. 1173' 
of vol. II: 

”12. Uodectakiug to appoint Co-Trustee by Benefi- 
oiaries when appointed Trustees. 

And the applioants, by their counsel, undertaking 
to take steps immediately for the appointment of a 
CO- trustee in the case of the decease of either of them, 
appoint A.B. and C.D. new trustees of eto. Be Light’ 
body, Kay, J., 19-1218S4, B. 1634; S. 0., 52 L.T. 40.”" 

This form is clearly intended to be an order of 
the Court. It is not an agreement between tho 
parties. The undertaking referred to, therefore 
cannot be merely an undertaking between the 
parties, but must ha one given fo the Oourt- 
This is exactly what Harries 0. J. says in the 
passage which I have cited above. Turning te 
the order with which we are concerned, we find 
first of all, that there is no such word as under, 
taking, a word which, according to Harries C. J.» 
implies a solemn undertaking. It is not neces- 
sary to consider whether this makes any differ- 
ence, for, applying the further test suggested by 
his "Lordship, the term in question occurs in 
what is set out as the agreement between th» 
parties. It must, therefore, be taken as a term 
between the parties and not as an undertaking 
given to the Oourt. I am confirmed in this view 
by the principle that, ao long as an order of tha 
Court exists, it must be obeyed and obeyed to 
the letter, and anyone who does not obey it to- 
the letter is guilty of committing a wilful 
breach of it: Spokes v. Banbury Board of Health,. 
(1866) IE. Q. 43: (14W.R. 128), If the perSOD 
bound by an order ia to comply with that order 
to the letter, the Court itself must be very striok 
in interpreting that order and not put upon that 
order an interpretation which is open to any 
doubt or difference of opinion. 
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[111 It ba3 bosn urgeil that this intorpretation 
would make the entire prooeedinga of the a3rd 
June meaningless, that it was oonts'nplatGd both 
by the Court and the parties that the District 
Board should not take possession till the com- 
pulsory purohase was legally complete and that, 
if it is open to the District Board to take posses' 
aion contrary to this agreement without incnr- 
cing a liability for contempt of Court, the Court 
is set at naught, and the directions of the Court 
are treated as unworthy of notice. It is urged, 
further, that the circa tnstauees clearly show that, 
at the time when he entered into this agreement, 
Mr. Khaderansing intended to enter into posses- 
sion on the expiry of the 24 th June, and his eu- 
iiering into the agreement was merely a dodge 
by which he induced this Court to refrain from 
exercising its powers and issuing an injunction 
against the District Board. This, it is said, is a 
clear overreaching of the Court. The flouting of 
the Court in this manner, it is contended, con- 
stitutes a Gsntempt. In support a reference has 
been made to Seawxre v. Paterson, (1897) l oh. 
546: (66 L. J. Ch. 267). The respondents in chat 
cage were found guilty of contempt in respect of 
an injunction issued by the Court, Paterson who 
was a party to the previous proceedings by dis- 
obedience of the Court’s order, and Murray who 
was not a party to the previous proceedings by 
aiding and abetting Paterson in committing a 
breach of that order. The important point is 
that in that case there wag an order of the Court 
on which the proceedings in contempt could be 
based. In the case before us, there is no such 
■order or undertaking. 

[12] The present case is somewhat similar to 
that reported in Narayan Sahu v. Thakurji 
Ramjh 106 I. o. 194: (a. I. R. (le) 192S pat. 19), 
wbioh arose out of a flrst appeal in this Court 
against a desree for the redemption of a usu- 
fruotuary mortgage, The appellant applied for 
stay of delivery of possession. When the matter 
■oatne up for hearing before the Registrar on 
€.6-1927, the respondent decree-holder represent- 
ed that the application was premature as no 
eteps had yet bean taken for delivery of posses 
€ion. The argument prevailed and the Registrar 
rejeoted the application for stay. The desrea- 
bolder thereupon went to the execution Court on 
the loth Jane, put in an application for delivery 
of possession, and succeeded in obtaining deli- 
very of possession on the 13th June, before the 
appellant realise! what was happening. Their 
Lordships held that there had been an over, 
reaching of the Oonct and the delivery of posses - 
eion could not be allowed to stand. This decision 
was followed in. lia/iore Electric Supply Co„ Lid., 
Lahore v. Province of Punjab, i. U R (1943) 94 
tab, 61T; (A. I. B. (30) 1943 tab. 41 F. B.). That 


decision relates to a suit instituted liy the Lahore 
Eletrio Supply Co., Ltd., against the Punjab 
Govern ment for a declaration that it wa.g en. 
titled to carry on the Lahore electric supply 
undertaking as licengee for another twenty years, 
attackiug among other things the validity of a 
DotiCG givo)i by the Punjab Government to the 
piaiotiff Company of its intention to exeroige 
the option to purohags the licensea’.s untb-rtak- 
ing given to the Punjab Oovernment under the 
Electricity Act lolo (Act ix [9} of iDio). The 
plaintiff Company applied for a tamporury in- 
junction to maintain quo. The Punjab 

Government during the pendency of this matter 
Bucceeded in talking over the undertaking. This 
was done before the service of an order of in- 
junction The Pull Bench held it to be a cage of 
ovor-rGichiag the Court and, following the deci- 
sion in Narayan Sah7t v, Thakurji Hamji, 
lOG I. c* 194 : (a. I. R. (1 5) 1928 Pat. 49) isBued 
a mandatory injunction on the Punjab Govern- 
ment to regtore possession to the plaintiff Com- 
pany. Similar cases are reported in Daniel v. 
Ferguson. (1891) 2 ch. 27 : (39 W. B. 699) .and 
Von Joel V. Hornsey, (1S95) 2 Ch. 774 : {65 L, J. 
ch. 102). In these last three cases, their Lord- 
ahipg, while granting a mandatory injunction, 
refrained from expressing any opinion as to the 
merits of the subject-matter of the controversy’ 
It is to be noticed that in none of thf ae cases was 
there any snggeation that a contempt of Court 
had been committed. The mere fact, therefore, 
that there had been an overreaching of the Court 
will not render the guilty party liable to pro- 
ceedings for contempt. The effect will not be 
to make proceedings before the Court meaning- 
less 'or. as it appears from the decisions to which 
I have just referred, it will he open to the Court 
in an appropriate proceeding to give the aggriev. 
ed party relief against the misdeed of the op)po9ite 
party. Having come to the conclusion that there 
was no undertaking given to the Court, it fol- 
lows that no contempt of Court has been com- 
mitted by the action which is complained of. It 
is, therefore, not necessary to consider the 
second point formulated at p. 6 above 

[13J Coming to the third point, namely, whe- 
ther a mandamus should issue against opposite 
parties 3 ani 4 directing them to regtore posses- 
aioQ to the petitioner company, I mast premise 
to begin with that the dispute between the Dis- 
trict Board and the Light Railway Company is 
esgentially a private dispute of a civil nature, 
whether the District Board has complied with 
S- 41, Bengal Tramways Act. 1863, and is entitL 
ed to ''purchase” the undertaking and, if ao, 
what should be the price to be paid by the Dis- 
trict Board. This is a matter to be settled be- 
tween the parties themselves by negotiation or 
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by arbitration aa provided in tbe agreement of 
1899| or, ID Ibe last resort in the ordinary civil 
Courts. The Light Railway Company seeks the 
help of this Court id the exercise of its extra- 
ordinary powers under Art. 226 . Constitution of 
India, on the ground that the District Board m 

“^ross CO Q tempt” of the order of this Court 
“forcibly etatted turniDg out ofBcers ol your petitioner 
and diaturbirg your petitioner’s possession on the 
midnight of the 24th June last," 

and was guilty of a “gross fraud on this Court 
by Agreeing to the consent order while intend- 
ing, nevertbeless, to take possession of the under- 
taking on the expiry of the 2ith June* In the 
petition asking for this relief, the petitioner 
Company included by reference to allegation 
contained in its petition in Misc. Jud. Case 
NO. liZO of 1950. There were two things com- 
plained of in that petition, firstly, that the State 
Government had illegally, or, alternatively, arbi- 
trarily and unreasonably, appointed Mr. H. Sub- 
berwal, a dismissed employee of the Light 
Railway Company, to inspect its accounts, and, 
secondly, that with the help of the State of Bihar 
and its officers, the District Board was threaten- 
ing forcibly to dispossess tbe Light Railway 
Company and take over the management of the 
Railway itself A mention was made of a raid 
''by the police along with the abovementioued 
Subberwal”. in which the offices and godown of 
the Light Railway Company in Fraser Road, 
Patna, were entered into and again, on the next 
day it was said with the help of the police, some 
papers of the Railway were seized and some 
accounts examined. It was expressly stated that 
there was , . 

“ft conspiracy betwosu ths State of 6ib&r, tho Bistrict 
Board of Patna and the said Mt, H. Suhbecwal to take 
forcible possession” 

of the property of the petitioner. Stress was 
throughout laid on the threatened use of force 
and the fact that, in its threatened action, the 
District Board had the backing and support of 
the State Government and the District Officials. 
We are not concerned here with the first ground; 
as a result of the consent order, the question of 
Mr. Subberwal inspecting the accounts did not 
arise, apart from an incident which has been 
separately dealt with by us in a proceeding for 
contempt of Court against Mr, Subberwal (Ori- 
ginal cri. Misc. NO. B of 1960). The other aspect 
of the matter was stressed before us and it was 
urged that the dispossession of the Light Rail- 
way Company was effected by forcje and with 
the help of the State and its Executive Officers 
in the District. This is a serious charge and calls 
for some expression of our opinion on tbe facta 
BO far as this is possible on the evidence before us. 
After discussing evidence, his Lordship conclu- 
ded on the evidence before ua. I am not pre- 


pared to say that possession was taken by force 
aud that in effecting such possession the Distriok'- 
Board was helped by tbe officers of the State. 

[i4] Tbe conclusion is irresistible that in th& 
present case the Light Railway Company has- 
asked for the interference by this Court in th& 
exercise of its powers under Art. 226 on a state- 
ment of facts which is incorrect in two impor- 
tant particulars, firstly that the possession of fchef 
Light Railway Company was merely disturbed^ 
and, secondly, that force was being used and that 
the State Officials were helping the District 
Board in taking possession. It was this mis- 
representation of facts that, on the ssth of June^ 
led me to issue an ad inieTim injunction which 
is utterly inappropriate to the true facts. It i^ 
also doubtful whether, if the true facts wer& 
before me. I would hav® issued a rule at all. 
On the 22nd and 23rd of June, when we wer& 
heating the arguments in Misc. Jud. oaaa 
NO. 120 of 1950, I made it clear that I was very- 
reluctant to make the rule absolute in favour of 
the Light Railway Company. I pointed out then 
that the Light Railway Company was in th& 
poaition of thepsisOE in possession and was entitle 
ed to use force to maintain that possession. Had 
it been a matter between the Light Railw^ 
Company on the one side and tbe District Board 
alone on the other side, there would have bseo 
no doubt that the matter was one to be dealt 
with by the Ordinary Civil Courts. The stres^ 
however, was, as I have indicated, on the toreao 
of force backed by the State and its omceis- 
This aspect has also been stressed in the 
proceeding but the allegations have not hee® 
established. In these circumstances, ^ 
think that a case has been made out for th& 
issue of a writ of mandamus as asked 

[15] In my opinion, therefore, the petition 
has no merits and must be dismissed. It re- 
mains to consider the question of ooste. 

[16J I do not think that the District Boartt 
and Mr. Khaderan Singh should be granted a^ 
costs, since lam not satisfied as to the propriety 
of their action in agreeing to the consent ord^ 
on the 23rd June and, nevertheless, taking p yw- 
oal possession on the expiry of the 24th Jium. 
has been contended that Mr, 
acted on advice and in bona belief ^t ^ o 
purchase was legally complete and the Distrio^ 
Board was entitled to enter into posaeMion a 
midnight of the 24th and 26th June. [After dis- 
cussion of evidence His Lordship oonoludM. 
is improbable that Mr. Khaderan , 

any legal advice to satisfy himself that the ^ 
triot Board was entitled to enter into possession 
in accordance with the agreement between W® 
parties embodied in the consent order of tne 

23rd June. 
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ill] The otliGf members of the opposite party 
are entitted to ooats but opposite parties G to 26 
will get hearing fees only for one day, as it was 
intimated on the first day of the hearing that the 
rule against them had become iDfructuous and 
would not be pressed. 

[18l In the result, I would discharge the rule 
and dismiss the petition with costs to the oppo. 
site parties other than opposite parties 3 and 4. 
The hearing fee will be assessed in three sets as 
follows : Opposite parties 1 and 2 — 5 gold 
moharsj Opposite party 6 — 5 gold mohars ; 
Opposite parties 6 to 26 — 2 gold mohars. 

[19] Das J. — I have had the advantage of 
reading the judgment proposed to be deliyerod 
by my learned brother. 

[20] I think the main questions in issue may 
be thus formulated ; (l) What is the nature of 
the agreement dated 23.6-1950, on which we 
disposed of the petitioner’s application in Rliso. 
jud. case NO. 120 of i960 — was it an undertak- 
ing to the Court ? (2) Was there any breach of the 
aforesaid agreement or undertaking ? (d) If 
there was a breach, does it constitute contempt 
of this Court ? (4) Alternatively, are the District 
Board of Patna or any of their officers guilty of 
over-reaching the Court in disturbing the posses* 
aion of, or dispossessing, the petitioner on the 
midnight of 24-6-1950, in violation of the agree- 
ment of 23-6-1950 ? If so, should this Court 
restore the petitioner to possession ? 

[21] My learned brother has quoted in full 
the agreement of 23.6-1950. I agree with his 
conclusion that that agreement was a contract 
between the parties, and not an undertaking to 
the Court. The distinction between an agreement 
with the sanction of the Court superadded to it, 
and an undertaking to the Court on the faith 
of which the Court aanetions a particular course 
of action or inaction is not easy to" define or 
determine ; much will depend on the circum- 
stances in which the agreement is made, and 
the words in which it is expressed to embody 
the intention of the parties : (see the observa. 
tiona in Nisa Kanio v. Saroj Bashini. A. i. B. 
(86) 1948 cal. 294 : (49 Or. L. J. 567). The agree- 
ment in this case did not result in any order of 
the Court, except disposal of the application 
without coimideration of merits and a termina- 
tion of the interim order of injunction. It saved 
“whatever right the parties may have in respect 
of the matters in dispute'’ (see the opening 
clause of the agreement). 1 accept Mr. P. Et. 
Das’s contention that this opening clause does 
not mean that the points regarding which the 
parties definitely agreed in the four clauses of 
the agreement, are to be inoludel in the saving 
clause, BO as to unsettle what has been agreed 
to. I also accept his argnment as to the mean- 


ing of ol. 2 of the agceomeufc ; namoly, that 
though affirmatively put, it implies the nugutivo 
and means tliat the District Board shall not 
take possession of the undertaking till the piir- 
chaso is legally completed. Even accepting the 
aforesaid contentions, I do not think that tho 
agreement goes beyond a contract between thi^ 
parties on which the Court disposed of the appli- 
cation without granting any order of injunction. 
Of course, the formal order of disposal is there, 
but that does not convert the agreement into an 
undertaking to this Court. It is worthy of note 
that the order of 23-0.1960, as recorded, atatee 
clearly — “It is agreed to by the parties etc.” 
There is nothing to suggest that there is an 
undertaking given to the Court on the faith of 
wbish the Court is sanctioning a particular 
course of action or inaction, Mr. Das has con- 
tended that on the basis of the agreement the 
Court refrained from deciding the case on 
merits, and this would bring the agreement 
within the category of an undertaking on the 
faith of which the Court sanctioned a particular 
course of inaction, that is, refrained from deci- 
ding the case on merits, 1 agree that the Court 
refrained from deciding the case on merits ; but 
that does not necessarily mean that the Court 
did so on the faith of undertaking given to the 
Court. If Mr. Das’a contention is correct, then 
every action which is dismissed on compromise, 
without decision on merits, will give rise to a 
proceeding in contempt on a breach of a term 
of the compromise. I do not think that that is 
correct in law. 

[22] My learned brother has examined the 
case law on the subject, and as I am in agree 
ment with him I need not siy again what he 
has already said with greater clarity and in 
greater detail It is not disputed that an under- 
taking entered into with the Court is equivalent 
to, and will have the effect of an injunction so 
far that an infringement thereof may be made 
the aubjeot of an application to the Court for a 
proceeding in contempt (see Kerr on Injunctions, 
Edn 6, pp. 668.669 ; see also Halsbury's Laws of 
England, Vol. 7, p. 35, para. 51). But if the 
agreement does not constitute an undertaking 
to the Court, what then is the position ? 

(23] This brings me to the second question, 
The learned Advocate- General and Mr. Varma, 
appearing for the opposite party, have very 
etrenuoualy contended before ua that there was 
no breach of the agreement of 23-6-1950. Spea- 
king for myself, I find it difficult to accept that 
argument. We have been taken through the 
relevant provisions of the Bengal Tramways 
Act, 1883 ; notifioation NO. lOO R dated 26-6- 
1901, and the agreement of August 1699 between 
Mesara Martin & Oo, and the District Board of 
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Patna — the relevant provisions whereof Lave 
been quoted iti extenso by my learned brother. 
On the basis of those provisions, the learned 
Advocate- General oontended — (l) that the 
agreement of 1899 was a mere license for ‘ the 
free use” of a portion of the road, which lioense 
came to an end on 21-6-1950 ; or (2) that it was 
in the nature of a contingent lease (the words 
Liseil in the document are ‘ grant to the Com- 
pany in perpetuity suhjeot to cl. 5" which auto. 
rnaticaUy came to an end when the contingency 
happened ; that is, the District Board exercised 
the right of purchase conferred upon them by 
8. 41, Bengal Tramways Act, 1833 ; or (3) that 
the jural relation between the District Board of 
Patca and Railway Company was analogous 
to that of partners, which relation came to 
an end as soon as the District Board intima- 
ted that it would exercise its right of 
purchase with etiect from 25-6-1950. On these 
contentions, which were elaborately and very 
strenuously canvassed, the learned Advocate 
General founded hia main argument that the 
purchase, to which the Dietciet Board claims to be 
entitled, was legally complete on 25-6.l95o, within 
the meaning of cl. (21 of the agreement of 23-6- 
1950. I do not think, speaking for myself, that 
the aforesaid oontentiona are well-founded. The 
agreement clearly enough, was a grant in per. 
petuity* as the document expressly states, subject, 
however, to the right of purchase conferred by 
S. 41, Bangal Tramways Act. There is, I think, 
a well-understood distinction in law between a 
’’right of purchase” arising oat of a contract for 
sale, and a ‘ sale” as defined in S. 64, T. P. Act. 
Toat section itself makes it clear that a con- 
tract for sale does not, of itself, create any 
interest in or charge on the property. In my 
opinion, the agreement of 1399 was a perpetual 
lease, with a contract for sale of the undertaking 
on certain conditions. It is not in dispute that 
the requirements of s. 54 have not bjen fulfilled 
in this case. The contention of the learned Ad- 
vooate General is that S.Cihas no application. I 
am unable to agree. By merely informing the 
Company that the District Board are going to 
exercise their right of purchase with eflfeot from 
a particular date and expressing their willing- 
ness to pay the price calculated in the manner 
laid down in ol. (6), the purchase cannot be 
said to have been legally eompletad. 

[24] My view, therefore, is that there has been 
in law a breach of the agreement of 23-6 1960 ; 
but it is not a breach of an undertaking to this 
Court; nor does it constitute contempt of this 
Court. It is, I think, well settled that any and 
every breach of an agreement embodied in an 
order or decree of the Court does not oonatitute 
COD tempt. There must be an element of defiance; 


a wilful disobedience to an order or process or 
in the breach of an undertaking given to Court, 
In dealing with what is called contempt in pro* 
cedure, the position is thus summarised in 
Halsbury’s Laws of England, vol. i, p. 24, 
para. 37 : 

“Misoonduct ot this kind codsIbIs in disobedteoce to 
snob orders for the payment ol money as are excepted 
from the general provisions of the Debtora Act, 1869, 
abolishing imprisonment for debt, or in wilfal dis* 
obedience to any order or process or in the breach of 
an undertaking given to the Court/’ 

As has been observed in State of Texas v. 
George W. White, 89 U. S. 819; 22 Lawyer's 
Hdn, 157, punishments for contempt of Oouct 
have two aspects, namely, (i) t> vindicate the 
dignity of the Court from disrespect shown to it 
or its orders; ( 2 } to compel performance of some 
order or decree of the Court, which it is in the 
powers of the party to perform and which he 
refuses to obey lo the present oase, there is no 
order of the Court to which disrespect has been 
shown, or the performance of which should be 
compelled. 

[26] It is, however, the last question which 
has caused me the greatest anxiety in this case, 
and I confess to a feeling of hesitation as to the 
appropriate action to be taken. In Miso. Jnd. 
cass No. ISO of 1950, the petitionee Company 
bad, inter alia asked for an order restraining 
the District Board from taking possession of the 
undertaking except in due course of law. The 
allegation made in para. 40 of the petition of 
that case was that the chairman of the District 
Board had declared that he would assume con- 
trol of the Railway on 24-6-1960 irrespective of 
whether the present management of the Com- 
pany was willing or unwilling to transfer such 
control. On the 23rd Jane, the application was 
disposed of on an agreement between the partiesi 
and no decision was given on merits. On the 
26th June, the District Board assumed control. 
Prima faciet it looks as though the District 
Board, at any cate the Chairman, has taken 
possession under cover of the agreement and in 
breach thereof; and Mr. P. E. Das has indignantly 
characterised the conduct of the Chairman as 
’’sharp practice.” I must say that the impression 
left on my mind on a perusal of the petitions 
and affidavits is that the conduct of the District 
Board nr rather of the Chairman, has not been 
straightforward or ingenuous. The agreement 
of 23.6.1960 did not have mnob meaning, if 
it were entered into with certain mental reserva- 
tions. In para. 17 of the reoly of the opposite 
party it is stated that the Chairman took steps, 
as advised, in accordance with a resolntion of 
the Board of Directors of the Railway Company 
dated 16-6-1950. My learned brother has referred 
to that resolution. The action of the Chairman 
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^as not quite in aooord with that resolution; 
4aor ia it stated on whose advioa the Chairman 
taoted. If I therefore, the District Board derived 
an advantage, probably an undue advantage, by 
reasons of a breach of the agreement of 2S-6- 
1960, what should be the appropriate action ? 
This is the qaeation which has given me the 
^greatest trouble. 

[26t Mr. P. H. Das baa contended tbit there 
must be an order or direction for restoration of 
^posseasioD by means of a writ of mandamus 
^nder art. 926, Constitution of India, irrespective 
of the question of contempt. He has relied on 
several Indian and English decisions {Narayan 
Sahu V. Thakurji Ramj^ 106 I. C. 194; (a.i.r, 
<15) 1928 pat. 49); Daniel v. Forguscn, <i89i) 2 
'Oh. 27 ; (39 w. R, 699) ; Krehl v. Burrell, (i877) 
7 ch. D. 661 : (47 ii. J. oh. 868) ; Von Joel v, 
Bornsey, (1895) 2 oh. 774: (65 L. J, Oh. 102) and 
Krehl v Burrell, (1879) 11 oh. D. 146 : (48 h. J. 
ob. 252). Most of those decisions related to 
oases where in a pending action for an injunc- 
tion, the defendant on being served with notice 
tried to steal a march by completing a construc- 
tion in respect of which the complaint was 
made, or evaded aervioe of notice in order to 
present the Court with a fait accompli. In those 
circumstances the Court having seisin of the 
action issued orders to undo what was done to 
defeat the purpose of the action. In Narayan 
Sahu'a case, 106 r. o. 194 : (a. i. R. (15) 1938 
pat, 49), a delivery of poseession obtained by a 
party to the appeal under what was described 
as a “questionable move** was eet aside by the 
appellate Court. None of those decisions are any 
authority for the proposition that a party who 
'has entered into an agreement with another 
patty can ask a superior Court for a writ of 
mandamus under Art, 256 when illegally dia- 
pOBsessed by the latter party in breach of the 
agreement, instead of going to the ordinary 
Civil Court of competent juriadiotion for the 
■ necessary reliefs. I have great doubt if Art* 226 
;Of the Constitution can be invoked in a case of 
this nature. The agirieved party in this case can 
:get an effectual and adequate remedy by an 
^ Ordinary action in the Civil Court — for enforce- 
ment of the agreement, for recovery of posses- 
sion and damages, if any. The power to issue 
write under Art. 226 of the Constitution is an 
; extra>ordinary power, and in several recent 
decisions of this Oonrt it has been held that 
where there is an elternative adeqnate remedy, 
this Court will be reluctant to exercise its powers 
under Art. 926 (5ee Miso. Jud. case Ko. 143 of 
1950 decided on 24-7-1950; Miso. Jud. oase Hos. 
:68 and 156 of I960 decided on 6-4-1950). Speak- 
ing of the nature of the high prerogative writ of 
inandamus, the ^sillon is thus stated in Hals- 
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bury's Laws of England, vol. 9, pua. I269i 
p. 744 : 

'Tts purpose ia to supply defeote of>?juetice ; and 
aooordfngly it will Issue, to the end that jastioe may be 
done, in all oases where there la a spcctdo legal right 
and no epeolfio legal remedy for cnforolng such right ; 
and it may issue in cases where, although there ia an 
alternative legal remedy, yet such mode of redress ia 
less oonvenient, bone&oial and effectual. " 

I can Eee no reason for thinking that tie alter- 
native legal remedy available to the aggrieved 
party in this oase is less convenient, benehoial 
and effectual, except perhaps for the fact that 
the aggrieved party will have to pay fairly heavy 
court-fees for bringing an action in the ordinary 
Civil Court. Article 32 (i) of the Constitution of 
India gives a guaranteed right to move the 
Supreme Court for the enforcement of funda- 
mental rights. Article 226 gives the High Court 
power to issue directions, orders or writs for tBe 
enforcement of fundamental rights aid for any 
other purpose. In a sense, the power under 
Art- 226 ia wider, because the power can be 
exercised for any other purpote ; but that itself 
makes the exercise of the power discretionary 
for any other purpose. In England, the grant of. 
a writ of mandamus iP, as a general rule, a 
matter for the discretion of the Court, and is 
not a writ of right (Halebury’s Laws of Eng. 
land, vol. 9, para. 1270, p, 744). I do not think 
that the position is different under Art. 226. | 
Constitution of India. 

[27] Then, there is another aspect of the 
matter. It very doubtful if on Ibe petition 
filed originally in Miso. Jud. case no. ISO of 
1960, the petitioner Company would have got 
any order in their favour under Art. 226. They 
were then in possession; and I greatly doubt if 
a mere apprehension of an ilhghl disturbance or 
dispossesBion which they would be justified in 
resisting, would have been a good ground for 
the issue of a writ in their favour — this in spite 
of the argument that a month's notice was re- 
quired before an action against the District 
Board could be instituted. The deoiaiona on, 
which Mr. P. K. Das relied in Tan Bug Tcim v. 
Collector of Bombay, A I.R (33) 1P46 Bom. 916: 
(47 cr. Ii. J. 594) : Dinhai Petit v. M. S, 
Noronha, A. I. B. (33) 1946 Bom. 407: (226 I. O. 
877) and Municipal Corporation for the City of 
Bombay v. Qovind Laxman, A I, R. (36) 1949 
Bom. 229 : (51 Bom. L. B. 190), related to diffe- 
rent facts where the alternative remedy oonld 
not be as effectual as the one asked for. 

[58] A very important consideration in this 
connection is the way the District Board got 
possession or assumed control on 25-6-1960. My 
learned brotbei has examined the affidavits on 
this part of the oase, and has C( me to the con- 
elusion— a ooncluaios with which 1 agree — that 
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pogsassion was taken, or rather control was 
assumed by the Diatriot Board, not by use of 
any for:e, but by reason of the fact that the 
working of the Railway was at a ataudatill by 
reason of the strike of the railway employees 
and these employees voluntarily went over and 
agreed to work under the District Board. Such 
assumption of control may be, and probibly is, 
a breich of the agreement of 23.6- 1950; but I do 
not think that such a breach is contempt of 
Court or ia a miaohief for the remedy of which 
the power of this Court under Art. 226 of the 
Constitution can be invoked. 

[29] I have referred to the conduct of the 
District Board, and said that it has been disin- 
genuous. The conduot of the petitioning Com- 
pany has also been far from strictly correct. If 
the District Board has shown an anxiety to 
assume control of the undertaking before all the 
formalities of the purchase have been completed, 
the petitioning Company has in its turn obstruo- 
ted at every step the speedy termination of the 
arbitral proceeding in connection with the settle- 
ment of the price which the District Board have 
to pay fsee in this connection the proceedings 
hefoie the arbitrators, copies where of have 
been filed before us). I have expressed my views 
on some of the contentions raised, for the dis- 
posal of the present applications; but in view of 
the conduct of the parties there is no reason why 
they should not be left to fight out their battle 
in a properly constituted suit in a Civil Court 
of competent jurisdiction. I do not think that 
this is a proper case for the issue of a writ of 
mandamus under Art. 226. 

Iso) For these reasons, I concur in the orders 
proposed to be passed by my learned brother. 

D. B. Petition dismissed. 

A. I. R. (38) 1951 Patna 242 [G. N. 48.] 
Das and Sinha JJ. 

Inderdco Singh and others^ Petitioners v. 
The State, 

Criminal Revo. No. 438 of 1950, D/- 17-8-1950. 

(a) Public Safety— Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV [4] of 1949), S. 6 (2) 
— Public procession — What constitutes. 

Where a procession is taken out at a publio place, it 
Is going along a publio thoroughfare to a meeting whioh 
Is admittedly public, the purpose of prooession is pub* 
lie i. e„ a purpose ol a party as opposed to a private 
purpose, and it is open to the publio or a class of the 
publio to join in the procession, the reasonable infe- 
rence from the proved facts is that the procession is 
public. [Para 6J 

(b) Public Safety — Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV [4] of 1949), S. 6 — 
Holding of procession— What amounts. 

Where certain persons, who were members of Gom- 
munisl party led a proaesslon arranged by the oomnin* 


The State (Das J.) A. I, R 

nist party, carried commnniit flags and were most^ 
vociferous in the slogans whioh the pxoceseioniatEf 
shouted it must be held that suoh petaona hold thft- 
procession, [Para 71. 

(c) Constitution of India, Art. 19 (1) (b), (3) 

Unreasonable restrictions— Public Safety _ Bthar- 
Maintenance of Public Order Act (III [3J of 1950X. 
S, 9, 

The restriction imposed by the Bihar MaiQiQDane&' 
of Fublio Order Act, so far as it relates to public pro- 
cessions, etc, was not unreasonable, (Para 8> 

(dj Public Safety— Bihar Maintenance ol Public^ 

Order (No. 2) Ordinance (IV [4] of 1^9), S. 6 

Bihar Maintenance of Public Order Act (III [3] ofr 
1950), 8.9— Whether ultra vires. 

The words ‘publio safety' and ‘pubic order' are> 
interchangeable terms la the contest in whioh they 
have been ujed and S. 6 of the Ocdinanoe or 8. 9 of 
the Act was not ultra vires the State Legislature. 

[Faia 9| 

Basania Chandra Qhosh and D. E. Sinha — for 
Petitioners'f Standing Counsel — for the State. 

Das J. — The five petitioaera havo been oon- 
victed of oontravening an order passed ondeir 
B. 6, Bihar Maintenance of Public Order (no, 2> 
Ordinance, 1949, and sentenced to rigorous im- 
prisonment for one year each. Section 6 of th» 
said Ordinance, so far as it is relevant for our 
purpose, reads thus : 

‘‘Tbe Provincial Government may, for the purpose 
of securing the public safety or the maintenance of: 
publio order, by general or speoial order, prohibit, res- 
trict or Impose oonditions upon, the holding of or* 
taking part in publio prooestions, meetings or assemb* 
lies.' 

On 25-6-1949, the Provincial Government pass- 
ed the following order purporting to act under 
the provisions of 8. 6; 

*'ln exercise of the powers oonf erred by sub-s> (1) of 
3. 6, Bihar Maintenance of Public Order (No. 2) Ocdi- 
nanoe, 1949, and for tbe purpose of seouring the publii^ 
safety and the maintenanoe of public order, the Gover- 
nor of Bibar is pleased to direot that no publio meet- 
ing or prooession shall be held without tbe permissioa 
of the District Magletrate or the Additional Distxiob. 
Magistrate of the district; 

Provided tharthie order shall not apply to marEiag»' 
and funeral processions or to condolence meetings andh 
public meetings held for purely literary purpoges." 

[2] Tbe allegation against the petitioners wau^ 
that on 15-8.1949, a day set apart for tbe cele- 
bration of independence of this country, tho- 
petitioners along with other members of the 
communist party took out a prooession in order- 
to join a public meeting convened by the said^ 
party near a lower primary school of village 
Kazi Fatu Chak. for the purpose of proclaiming: 
the creed of the patty and condemning those is 
charge of the (jtovernment of the country, Tho- 
Sub Inspector of Police of Baibigba police sta- 
tion, received an information that suoh meeting: 
was going to be held, and having reoeived 
that information on 14-8 1949, he went to tbdr 
place on I5th, saw the prooession and dispersed- 
it before any meeting could be held* The fiv^ 
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pebitioners, it Tvas alleged, headed the prooeasioa, 
oarciel oommunist flags and shouted slogans 
Goademnlng oapitalism asd praying for the 
destruction of what bad been termed as “ Jawa 
har Raj ** meaning probably the authority of 
the Prime Minister of India. 

la] The Oourbs bolojy found the petitioners 
guilty of oontiavening the order quoted above, 
inasmuch as no permission of the District 
Magistrate or the Additional District Magistrate 
was taken tor holding the procession in question. 

Ul Learned counsel for the petitioners has 
addressed us at great length on the legality or 
otherwise of the conviction. He has raised 
several points, and I propose to deal with them 
briefly in view of the order which we are pass- 
ing in this case. 

[ 5 ] The first point urged before us is that 
there is no finding that the procession in ques 
tion was a public procession. It is stated that 
in the charge or in the judgment of the trying 
Magistrate, there is no mention of the word 
“ Public”. It is argued that though the learned 
Sesjioni Judge who heard the appeal of the 
petitionera, stated in the concluding part of his 
judgment that the procession was a public pro- 
cession, he did not really apply his mind to 
the question, not did he find the necessary 
facts which would lead to the inference that the 
procesiiOQ was a public procession. It is to be 
observed that 3 . 6 (l) of the Ordinance, which 
I have already quoted, refers to public proces- 
sioa, meeting or asaeoabUes. Sub-section ( 2 ) of 
the said section explains what is meant by a 
pubic procession. That sub section is in the fol- 
lowing terms ; 

*‘Pof the paepose of sab*s, ( 1 ), aoy procss^ion, meet* 
ing Of ftsseaibly which 19 open to the poblio or to any 
olasa or poctioo of ihe public, whether held in a pnbUc 
oc a private place and whether adoo'sslOQ thereto is 
reatcloted by the issue of ucketj or oiherwise, ehall be 
deemed to be a public proje&sion, meeting or assembly, 
B 9 the case may.’* 

Learned counsel for the petitioners contends 
that the real test according to the explanation 
given ia sub-s. (8), is whether the procession in 
question was open to the public or to any 
class oc portion of the public. It is contendel 
that DO evidence was led on that point, and no 
finding arrived at by the Courts below that the 
proaession in question was opsn to the public 
or to any olass oc portion of the public. In the 
oireunMtances, it is contended that the convic- 
tion of the petitioners was bad in law. 

[6] Iieamed counsel for the petitioners has 
taken us through the evldeuce in the case. He 
has also referred us to a decision of the Bombay 
High Court in Shankar Fapayya v. Empsrort 
A. I, R. (80) 1918 Bom. 177 : Hi Cr. L. J. 680). 
paving examined the evidenoe, we find that 


the following facta are sufficiently cloir and 
estiblished. The pi'cc-jsslon was being taken out 
0. liolJ at a public place. It was going along a[ 
public thocoughfare to a meeting wiiiob undoubt- 
edly was public moetiiig, thougi called by the 
oommunisti party in fartberancQ of ths objects 
of that party. Learned ouqsgI does uoi dispute 
that the msating called for that day near the' 
lower primary school was a publij mesLing, He 
has conSnsd his argument to the ques .ion whe. 
ther the prooegsion was a p a olio processioa. It is 
clearly proved that the procossioniats were go-i 
ing to that public meotijg. Secondly, the pur-* 
pose of tha prooesaion, as aho of the public 
meeti^’g, was a public purpase, — tho purpose of' 
a party, as opposed to a private or individual 
purpose, the purpose being the farfeherance of 
the objects of the communist party and the con-j 
demoabiou of the powers that be. The slogaus; 
which the i:)rooes3'OQi3t3 ehoutel, make that 
sufficiently clear. Thirdly, there is clear evi- 
decee, of at least, one witness, if not of more, 
that the procession was a procecaion of the 
oommunist patty. There is clear evidence in the 
record that besides the five petitioners, there 
were otheia. There is also evidence that there 
were sight seers by the side of the road, as the 
procession went along a public thoroughfare. It 
is to be observed that the test laid down ia not 
whether sight-seers actually joined the proces- 
sion ; but that test ia whether it was open 
to ihe membera of the public, or of a c’ass of 
the public, to join in the procession. There isj 
no evidence that the procession, while it wag 
proceeding along a public thoroughfare, had 
imposed any restriction on the joining of any 
outsider in the procession, or of any sympathiaer 
in the procession. In my opinion, the question 
is one of a reasonable inference from the facts 
establishEd. I am of the view that the only 
reasonable inference from the fads proved in the 
case is that the procession was a public procea. 
aion within the meaning of sub 3 (2) of S. 6 of the 
Ordinance. I may obaerve here that sub s (2) 
of S. 6 of the Ordinance enlarges, rather than 
restricts, the ordinary concep'; of a public pro- 
cession. Learned counsel for the potitioners hag 
very vehemently contended before us that it 
would be throwing the onus on the accused 
person to draw an inference from the negative, 
namely, that there was no restriction against 
anybody joining the proeeasion. Bis conten- 
tion is that it was for the prosecutioa to prove 
affirmatively that a member of the public or a 
class of the public oou’d join in the procession. 
As 1 have already said, the question ia not really 
one of onus of proof, bat of a reasonable 
inference to bs drawn from the facts proved in 
the case. On that evidence 1 am satisfied that 
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the procession in question wag a public prcoes- 
eion within the meaning of sub.s. ( 2 ) of 5. 6 of 
the Ordinance. 

[7] Secondly, it is contended that a. 6 makes 
a difference between holding a public procession 
and taking part in a public procession. I agree 
that the distinction is between holding a proeea- 
sion and taking part in a procession; but, let it 
be remembered not between holding a procession 
and talcing out a procession. Taking out a 
procession may mean the same thing as holding 
a procession. The juxtaposition in S. 6 of the 
Ordinance is between holding a procession or 
taking part in a procession. The diefcinotion 
between the two is, 1 think, quite appreciable. 
A person walking along a street sees a procession 
passing if be is a person who is hesitant or of 
quiet disposition, he may merely look at the 
procession, and let it pass by. A person who is 
not so quiet, may join the procession, either for 
fun or because he sympathises with the object of 
the procession. That, in my opinion, would be 
taking part in a procession. But holding a pro- 
cession imports, in my opinion, some idea of 
leading, arranging, convoking, etc. The facts 
proved in this case show that the procession 
was arranged by the communist party. The 
petitioners are membMS of that party. The 
petitioners led the procession. They carried com* 
munist ffagg and were most vociferous in the 
slogans which the prooesuonists shouted. In 
Ithese circumstances, I do not think that the 
Courts below were wrong in finding that the 
petitioners held the procession in contravention 
of the order to which I have already made a 
reference. The entire set of circumstances has 
to be kept in mind; namely, a public meeting 
had been called for that day at the lower 
primary school by the same party which had 
arranged the procession, and the petitioners were 
leading the procession to that place. The words 
‘to hold' have innumerable shades of meaning. 
With regard to processions, public meetings, 

etc. the meaning given in the Oxford Dictionary is 
"to keep together, to keep io being, ezlBtonoe, or opera- 
tion, to Cirry on; to convoke and preside over {a 
meeting assembly, council, or the Mke); to go through 
formally, perform (any proceeding or funotion); to keep, 
observe, celebrate (a festival); to carry on, sustain, etc." 

If the expression “to hold" is read in the context 
in which it occurs in 8. 6 of the Ordinance and 
the ordinary meaning of the word, I do not 
think that it can be argued with success that the 
petitioners were not holding a public procession 
within the meaning of S. 6 of the Ordinance. 

[8] This brings me to the last contention. 
The Ordinance in question was repealed by the 
Bihar Maintenance of Fublio Order Act, 1949, 
which came into force on 4* 1* 1960. The convio. 
tion in this case was recorded on 7'l94949i The 


relevant portion of 3. 96, Bihar Maintenance of 
Fublio Order Act, 1949, is in these terms : 

‘‘AU pcoceediogs ocmmeneed. officers appointed or 
authorised, rules and orders made, Bentanoes passed or 
aat3 ordered or done, in exercise of aay jarisdiction or 
power Conferred by or under the provisions of the aaid 
Ordinance, shall be continued and be deemed to have 
been respectively commeoced, appointed or authorised, 
made, passed, ordered or done coder this Aot and any 
enactment or document leferring to any of the said 
provisions shall be oonstrued to refer to this Aot or to 
the oor res ponding provision thereof.*’ 

It is contended that the sentence which was 
passed on the petitionees under the oidiDanoe 
will, under S. 96, Bihar Maintenance of Fublio 
Order Act, 1949, be deemed to be a sentence 
passed under the latter Act. The next step in 
the argument of learned counsel for the peti- 
tioners is that on 26-1-1950, the day on wbioh the 
Oonatitution of India came into force, the Bihar 
Maintenance of Fublio Order Act was rendered 
void so far as the relevant section relating to 
the banning of public processions, eto. was con- 
cerned; because that section came in conflict with 
Art. 19 ( 1 ) (b), Constitution of India. Article 19 

(0 (b), OoDstitution of India is in these terms : 

"19 (1) All citizens shall have the tight— 

m * * m * 

(b) to assemble peaceably aud without arms.” 

It is contended that as the relevant section of 
the Bihar Maiutenance of Public Order Act, 
1949, became void on 26.1-1950, the sentence must 
also fall on that very day, and the petitioners 
could not be detained beyond that date under 
any sentence passed agaiust them. This arga. 
ment of learned counsel for the petitioners over- 
looks, in my opinion, an important clause, 
namely, cl. (3) of Art. 19, Constitution of India, 

That clause is in these teems ; 

"Nothing in sub-ol. (b) of the said clause shall adeot 
the operatioa of any existing law in so far as it.imposes, 
or prevent the State from making any law imposing, 
in the interests of public order, reasonable restclGtions 
on the exeroiae of the right conferred by the said 
Bub-olause.” 

Therefore, the question is whether the relevant 
section of the Bihar Main ten anoe of Fublio 
Order Act relating to the banning of public pro- 
oasstoD, etc., was an unreasonable restriction in 
the exercise of the right conferred by Art. 19 ( 1 ) (b), 
Oonstltution of India. In my opinion, it is suffi- 
cient to state that the reBtriction imposed by the 
Bihar Maintenance of Public Order Act, so far 
as it related to public processions, eto., was not 
unreasonable; and therefore, it oannot be held 
that on 26-1-1950, the sentence passed against 
the petitioners fell along with the relevant sec- 
tion 0 ! the Bihar Maintenance of Public Order 
Aot, 1949. The restriction actually imposed 
oannot be said to be unreasonable — judged by 
any standard (see in this connection JDr. N. B. 
Ehare v. The State of Delhi^ (A. i. B. (37) i960 
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S. 0. Sll) : this apart from the question whether 
a Bentenoe legally passed oan be void by reason 
of repeal of the law under whioh it was passed. 

[9] There ie another branob of the argument. 
It is contended that in B< 6 of the Ordinance as 
well as in 8. 9, Bibar Maintenance of Public 
Order Actt the expression used is ‘for tbe pur- 
pose of securing the public safety or the main- 
tenance of public order.” It is contended that 
under the Government of India Act, I93fi, the 
Provincial legislature had no authority to make 
a law with regard to the public safety, but bad 
authority to make a law with regard to the 
maintenance of public order only. It is oontand' 
ed that inasmuch as 3. 9» Bihar Maintecanoe of 
Public Order Act, refers both to publio safety or 
maintenance of publio order (the word "or” 
being used in a disjuncUve sense, it is contended), 
that particular section wag beyond the legisla- 
tive competence of the Provincial legialatnre. 
iln my opinion, the words "publio safety” and 
"public order” are inter-ohacgeable terms in 
the context in which they have been used. I 
am unable to agree with the confention that 
S. 6 of the Ordinance or S. 9, Bihar Mainten- 
ance of Publio Order Act, 1949, was ultra vires 
the Provincial legislature. 

[lo] The contention raised on behalf of the 
petitioners fail. The only other question for 
consideration is the qcestion of sentence. It is 
stated by learned counsel for the petitioners 
that they have already been in jail for more 
than-six months, probably seven or eight months. 
It appears that the maximum sentence which 
could be imposed under the law was awarded 
against the petitioners. I do not think that the 
ends of jastioe require that in the present case 
the maximum sentence should be imposed. I 
think that the ends of justice will be fully met 
if the conviction of the petitioners is upheld, 
but the sentence is reduced to the period al- 
ready undergone. I would accordingly, reject 
the petition, 'subject to the modification of the 
sentence referred to above. The petitioners 
should now be released from oufltody. 

[113 Sinha J.— I agree. 

D.H, Order accordingly. 
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Jha 0, J. and Retjbbk j. 

Bashir and another — Petitioners v. The 
State* 

OiU Bevn. No. 842 of 19S0, D/- 18-8'1950, 

Esaential Supplies (Temporary Powers) Act 
(1940), S8*4, 7 and 8— NotlHcation No. 538 P. C. 
of 9*1-1948 of Bihar Govt., has no elfect of prohi- 
hitfiig transport of essential commodities from 
j|j|har to place outBide India. 


Aooordlng to the order, uodet 3. 4 of the Central 
Government delegating Its power of regulating or 
prohibiting prodaotion, supply or distribution of es- 
sential oommoditles, to tbe Provinoiftl Government, 
the delegation was made Bubjeci; to an important res- 
triotlon, namely, “No order made in the exercise of 
the aforesaid powers shall have eSect so as to prohibit or 
reetriot the export, from any place in the proviuoe to any 
place outside India, of any articles or things.” [Para 3] 

Consequently, Notlfn. No, 538 P. C,, dated 9-1-1948 
issued by the Bihar Govei'inneut under tbs delegated 
powers, probibiting the export of the essential com* 
modities outside the limits of Bihar does not operate 
to prevocit the transport of ossontial commodities from 
the Province to a place outside India (to Nepal) 
A. I. R. (33) 1916 Pat. 158, liel. on. [Para 3} 

S. Sarwar Alt— for Petitioners; The Advocate* 
Qeneral~~for the State. 

Heabcu J. — Tbe petitioners have been coa- 
viobed by the lat Ciasa Magistrate of Kishan- 
ganj under S. 7, read with 8. 8, Essential 
Supplies (Temporary powers) Aob, 1946, (Cen- 
tral Acs XXIV [24l of 1946), and sentenced 
each to rigorous imprisonment for four months. 
Aleo, the essential commodities, namely, paddy 
and rice, in respect of which tbe ofience, of 
which they have been convicted is said to have 
been committed, have been forfeited under the 
provisions of tbe Act. The conviction, the sen. 
tenCB and the order of the forfeiture have been 
upheld in appeal by tbe Additional iSesaions 
Judge of Purnea. 

taj The offence is found to have been com- 
mitted by the petitioners by attempting on the 
night of 17-11-1948 at Baisabari Ghat, police sta- 
tion Thakurganj, to carry rice and paddy beyond 
tbe permitted limit to Nepal, in contravention 
of a notification (Notifn. No. 538 P. O., dated 
9.1-1948} issued by the Bihar Government. 

[3] It is contended on behalf of the petitioners 
that tbe order of the Government of Bihar in 
question doeg not operate to prevent the trans- 
port of essential commodities from the Pro. 
vince to a place outside India and, therefore, 
the action of which the petitioners have beenj 
found gadty was not in contravention of the 
Government order, Paddy and rice are essential] 
commodities within tho provisions of Act zxiv 
[24], Under 8. 3 of the Act, tbe Central Go- 
vernment is empowered by notified order to 
provide for regulating or probibiting the pro. 
duction, supply and distribution of essential 
commoditieg, and trade and commerce therein. 
Under 3. 4 the Central Government i3 empo- 
wered to delegate its powers under 8. 3, among 
otberSi to a Provincial Government; this dele- 
gation to be subject to such oondit ons, if any, 
as may be specified in the direction under 6. 4. 
The delegation of powers in the preseot case 
was made under the Essential Supplies (Tern- 
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forary powers) Ordiiacce, 1916| and under 8. 17 
of Act XXIV [2 j] is to be treated as delegation 
made under the Act. The delegation wag made 

subject to ao impoitict restriefeion, namely, 

“No order made in tho exercise of the aforesaid 
powers sb'ill have tfit'ct ao aa to prohibit or restrict 
the (-xport, from any place in tho province to any 
place outside India, of any Atliclea or thiDgs,” 

The ordtr of the Provincial Government which 

ia found to have been contravened is as folio wa: 

“No person Eball export or carry or cause to be ex- 
ported or carried by rail, tiver or road any quantity of 
any of the comoicdUieB spcciSed in tbe schedule 
annexed hereto or any product thereof from any dis* 
triot in the Province of Bibar to any place outside tho 
Province of Bihar except with the written permission 
of the Chief Controller of prices and Eupplies, Bihar: 

Provided that a bma fide traveller may, without 
such permission, carry as part of his personal luggage 
any quantity not exceeding ten seers of each of the gaid 
commodities*. 

Provided further that nothing in this order shall 
apply to the export or carriage of commodities boohed 
or despatched under Military Credit Notes.’* 

Ifc ig admitted that the petifcionerg had no writ- 
ten peinihsion fiom anybody and that they do 
not come within either of these provisos. But it 
ig urged tha’; the tffeot of the restriction placed 
on the powers of the Provincial Government is 
to prevont the order operating ag against export 
from India into a foreign country, 

[4} Ifc has been strenuously argued in Support 
of the conviction that the essence of the offence 
consists in tbe attempt which tbe petitioners 
were making to tako the essential commodities 
outside tbe province. It does not matter, it is 
said, whether fho articles were going to a place 
inside India or ontaide it; what is forbidden by 
the Provincial Government order is the remo- 
val of tbe prohibited erticles from any place in 
tbe Province to any place outside. This order, 
however, must be read subjeot to the condition 
imposed by the Central Government when de. 
legating power to the Provincial Government, 
That limitation says that tbe Government order 
shall not have effect to prohibit or restrict ex- 
port from a place in the Province to a place 
outside India. Here we are concerned with arti- 
cles which w'ore in tbe act of being transported 
from Purnea into the adjoining country of 
Nepal, If it be held that the order of the Pro- 
vincial Government applies to prevent the 
passage of these articles, it clearly contravenes 
the restriction aforesaid. 

[5] Ii has been urged that tbe object of tbe 
restriction was to prevent a conflict between 
such order as might be passed by tbe Provincial 
Government and a permit for export that. might 
have been issued by the Central Government 
allowing tbe transport from the Province to a 
foreign oountry. In other words, tbe argument is 
that the powers of tbe Provincial Government 


are limited to the restriction of export which ia 
not sanctioned by a lawful permit. This inter- 
pretation involves tbe reading of the word '*law- 
ful” before the word "export" in the limitation 
as contained in the Central Government notifi- 
cation. I see no justification for reading this word 
into the notification. 

[6] Thirdly, it was urged that tbe word "ex- 
port** in the Central Government notification 
relates to export in tbe commercial Eense, that 
is export for tbe purposes of trade; whereas the 
defence of tbe petitioners was that they were 
taking the paddy and rice for their own con- 
sumption. The word "export* " has a well accept- 
ed dictionary meaning. It is derived from two 
Latin words; ex, meaning from, and portaret 
meaning to carry. In tbe context in which it 
occurs in the Central Government notification 
there is no reason for understanding it to be 
used in a special sense. Tbe dictionary sense is 
tbe sense in which we find tbe word used in the 
Bihar and Orissa Excise Act of 19 U, We find 
this also in the Dangerous Drugs Act, 1930, {cen- 
tral Act II [2] of 1930). 

[7] Tbe present case is to my mind, exactly 
covered by a decision of this Court reported in 
Kumanchand v. Emperor, 24 pat. 686 : (a. i. B. 
(33) 1946 pat. 158: 47 Or. L. J. 945). 

[8] On the above grounds I would allow this 
petition, set aside the conviction and sentences 
of the accused petitioners and direct that they 
be acquitted. They will now be discharged from 
their bail. Tbe articles confiscated shall be re- 
turned to them. This will apply to tbe price, if 
the articles have been sold. 

[9] Jha C. J. — I agree. 

Bevision allowed* 
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Shbabeb and Das JJ. 

jSjr Kameshwar Singh — Plaintiff v. Pro- 
vince of Btkar — Defendant* 

Tula Suit No. 1 ol 1949, D/ 24-1-1960. 

(a) Bibar Abolition of Zamlndaris Repealing Act 
(JX [9] ot 1950)— Act is inira vires. 

Tha Bihar Abolition of Z-tmiad^rig Repealing Aot is 
\ntra vires of tho ProTinoial Legislature. The Repeal* 
ing Aot does not oreate aoy repugaanoy, on tho oon* 
trary it lemoveg the repugaanoy, if any, created by the 
Bihar Abolition of ZamindarU Aot, The Aot hiTing 
been enaotgd by the proper legislative authority of the 
Province viz., the two Chambers and His Majesty 
represented by the Governor, is peifeotly valid and tha 
absence of assent ol the OoveEnor- General does not 
invalidate U. [Paras 4 A 8] 

(by Government of India Act (1936), S, 107 — 
Scope of. 

Seotion 107 does not set op any enaotlng authority, 
nor does it deal with competenoy or power to legialato 
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4li the sUiot sense ot the term. It merely states what 
will happen in the ease oI inooneiitenoy bet ween 
Dsminion law and PfoviaoUl Lawi and in sub s. (2) 
lays dewn how to gat over a repugnanoy ol a particu- 
lar oharaotec. It does not deal with the question o£ 
^iUra oires, which is far more fundamental than mere 
lepugnanoy. [Para BJ 

A Provinoial law even with regard to a matter en- 
cimerated in the OoncurreDt tiist does not beootne badi 
merely beoause th® assent ot the Governor* General has 
not been taken* The only efiect of h. 107 is that^ in 
"the absenoe such asaeut, the Provinoial law will be 
•void to the extent of the repagoaooyt may bo in part 
or onlirety. Bat S. 107 can have no application when 
-there U no capugnaocy. [Para 8] 

Anno. Gov. of India Aet, S. 107. N* 1» 

(c) Constitutional Law— Ultra vires _ Impugned 
-Act lepealed — Ellect, 

Where daring the pendenoy of a suit for a declara- 
tion that a certain Act is unconstitutional and for an 
injunotioQ reatraining the Government from enforcing 
it the impugned Aot, is validly repealed aod is no 
longer on the statute book, the efiect is to deprive the 
^laintifi of bis cause of action for the suit audit is 
uooecessary to prono-onoa on Us validity or otherwise. 
A Court Will not decide a conititutional queation which 
13 merely acadatnic and has no live relation to the 
rights of the parties: A. I* R* (26) 1939 P. 0. 63, Rel. 
■on \ (1371) L.R. 4 II. L. 661 and (1937) 112 E. R. 360, 
Distiittg, [Paras 4, 10 and 11] 

P. B. Das, N. G. Chatterji, S. P. Snvastava, Bal- 
>i>hadra Prasad Singh, Priya Nath Mitra, BaghU" 
nathJha andQirendra Mohan Misra -/or Plaintiff, 
Sif AKadi Krishnastoa'm^ Atya7', M, C. Setalvad, 
The Advocate Oeneral BJiar, Bijrang Sahai and 
S, G. Gliakraverty — for Defendant. 

J Ths objoot of the British Par- 

liament in enacting sub-s. ( 2 ) o£ 3. 2^9, Govern- 
m nt oi India Act 1935, and of Sis Majesty 
the King in ina'^rting in the Instruments of 
Instructions, which were issued under the Royal 
sign Manual to the Governor- General and to 
the Governora of Provinces, a direction not to 
^saenli to any bill regarding which they felt 
<loubli, whether it did or did not otfend against 
4)hat section, was to secure owners of property 
in the enjoymeut of their rights and to ensure 
that, in the event of the State, in exercise of 
’the right known to American jurists as the 
right of eminent domain, depriving them of 
their property, they should receive oompensa. 
tlon, meaning thereby the value in money of 
dihe property to the owner at the time at which 
-he ia called upon to telimiuish it On 6-7*i9i9, 
the Governor General gave h'S assent to an Act 
-entitled the Bihar Abnlifion of Zamindans Aot, 
1918 (Bihar Aot XVIU [ISl of 1948). That Aot 
-empowered the Provinoial Government to de- 
prive proprietors and tenure-holders of their 
•estates and tenures It provided or purported to 
provide, for the payment of compensation to 
‘&em. bat the oompenBation was not, and per- 
ib ihe oiwmiiWtaQoeB of the case, could not 


be, compensation within the meaning of the 
term as used in such statutes as the Coneolid a- 
tion of Lands Clauses Act in jEngland or the 
Land Acquisition Act in India. The plaintiff 
who is the owner of the largest and one of the 
oldest zamindaris in Bihar, theteufon ioetitu- 
ted a suit in which he asked for a declaration 
that the Bihar Abolition of Zamindaria Act, 
1948, was an unconstitutional law and for an 
injunction restraining the Government of Bihar 
from putting it into operation. T he suit was 
instituted in the Court of the Subordinate Judge 
at Uarbbanga, and on 26 11-1949, was removed 
to this Court to be tried by it in exercise of its 
extra-ordinary original civil jurisdiction on 
9-12-1949, a bill, entitled the Bihar Land Re- 
forms Bill, 1949, was published, and was later 
introduced in the Bihar Legislative Assembly. 
Many of the provisions contained in this bill 
are provisions which were contained in the 
Abolition of Zamindaria Act, 1948. Clause 44 of 
the bill eontaine-d the followini' i *'Tbe Bibar 
Abolition of Zamindaria Act, 1948. is hereby 
repealed,” Subsequently, however, this clause 
in the bill was deleted and a separate Aot, en- 
titled the “Bihar Abolition of Zamindaris 
Repealing Act, 1950 (Bihar Act IX [9] of l9to)“, 
w^as passed by the Bibar legislature. This Act 
was assented to by the Governor of Bihar on 
18-1-1950, that is, on the day before that on 
which this suit was set down for hearing. A 
preliminary issue has therefore been framed as 
to whether, in consequence of this enactment, 
any cause of action, which the plaintiff had or 
may have had, has not been taken away and 
whether or not the suit can or ought to proceed. 

[ 3 ] As I have just said, while assent to the 
Bihar Abolition of Zamindaria Act, 1948, was 
given by the Governor- General, assent to the 
Aot which repeals, or purports to repeal it was 
given by the Governor. The main argument 
which had been addressed to us by Mr. P. R. 
Das for the plaintiff, on the preliminary ieaue 
is ba 50 d on this circumstance and is, in short 
that the legislative body or authority which has 
purported to repeal the Act is not the legisla- 
tive body or authority which enacted it. The 
legislative body or authority, it is said, con. 
slated, in the former case, of the Governor and 
the two Chambers of the legislature, and, in 
the latter case, of the Governor- General and 
the two Chambers of the legislature. It is, Mr* 
P. R. Das said, axiomatic that the legislative 
body or authority which ia competent to repeal 
an aot must be the same legislative body or 
authority as enacted it, or a legislative body oc 
authority having powers co-extenaivo with the 
powers of the legtslative body or authority 
which enacted it. It neoeaaatily followB. it is 
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suggested, that tbe repealiug Act is null and 
void, ibat, in consequence, tbe impugned Act 
still rdmaiuB on tbe statute book and that tbe 
plaintiff is entitled to show and, if he succeeds 
in showing, to obtain, a declaration, that tbe 
impugned Aot is an unconstitutional law. The 
short answer to the contention put forward by 
the learned counsel for tbe platntiCT is, in my 
opinion, that the legislature which has repealed 
the Aot is tbe same legislature as enacted it, 
nimely, the legislature consisting of His Majesty 
and of the Bihar Legislative Assembly and tbe 
Bibar Legislative Counoih Section 60 (l), Gov- 
ernment of India Act, 1935 , states : 

“Ihcte eball for every Province be ft Provincial 
Legislature which eIhII cooslst o( His Majesty, repre- 

sented by the Governor, aod in tbe Provinoe 

of Bibar, tvo Chambera.” 

Section 75 of the Aot s':ate3 : 

“A Bill which has been parsed .... by both Cham- 
bera of the Provincial Leglelature, shall be presented 
to the Governor, and the Governor shall declare either 
that he assents in His Majesty’s name to the Bill, or 
that he wilbbolds assent therefrom, or that be reserves 
the Bill for the consideration of the Governot-Gece- 
ral.” 

Section 76 (i) states : 

“When a Bill is reserved by a Governor for the 
conaideratioa of the Governor General, the Governor- 
General shall declare, either that he assents in His 
Majesty’s name to tbe Bill, or that be withholds aeseirt 
therefrom.’' 

HiB Majesty is as much a branch of tbd legisla. 
tuie in each of the Dominions and of tbe 
Legislatare in each of tbe States or provinces 
comprised in each Dominion, as he is a branch 
of the Parliament of the United Kingdom of 
Great Britain and Northern Ireland, whiob con. 
Bists of His Majesty, tbe Lords Spiritual and 
Temporal, and tbe Commons. The circumstance 
that each of the Oonstitutlon Acts of tbe Bomb 
nions contain, or at one time contained, provi. 
siona authorising or requiring a Governor to 
reserve bills for tbe consideration of the 
Governor. General, and proviiiona authorising or 
requiring the Governor- General to reserve bills 
for tbe signidcation of His Majesty’s pleasure, 
itself goes to show that tbe assent of tbe King 
to proposed laws is His Majesty's assent as a 
separate, independent and co- equal branch of 
tbe legislature in which the proposed law has 
been introduced {Vide Quick and Garran on 
the Oonstitutlon of the Australian Common- 
wealth, p. 689). In order to understand bow 
provisions of this kind came to be inserted in 
tbe Oonatitution Acts of the Dominions, it is 
neoespary to go back into history, Tbe right 
of His Majesty to assent to. or withhold his 
assent from, any legislation proposed to be 
passed by a Colonial legislature is part of the 
royal prerogative. It would obviously have 
been in the highest degree inconvenient that, 
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before any proposed law could be enacted anci 
given effect to, the proposed law sbonld actually 
be laid before His Majesty for bis assent to bo 
formally given to it. His Majesty’s assent to & 
proposed law in some distant colony could noi 
be 80 easily obtained as His assent to a bill 
which had passed through both Houses of tho 
Imperial Parliament. Yet delay in obtaining 
His Maj'^sty’s assent might have bad disastrous 
consequences. Powers were, therefore, given to 
the Governors of colonies to assent in His 
Majesty’s name to proposed laws, their discre- 
tion in this matter being, however, limited by 
the Instrument of Instructions issued to them 
{vide s. 4, Colonial Laws Validity Ait, 1865). 
In the first decade, after the passing of tha 
British North America Act, 1867, no fewer than 
fcwenty.one bills were reserved by the Governor- 
General for tbe signification of His Majesty *a 
pleasure {vide Eger ton on Federations and 
Unions in the British Empire, p. 137)* Shortly 
afterwards, however, the practice of reserving 
bills was abandoned, it being considered tbafr 
tbe power of His Majesty to disallow Acts- 
passed by a Dominion Legislature was sufficient 
for the protection of imperial interests. Finally,, 
as a result of tbe resolutions of the Imperial 
Conference of 1930, a convention was established 
that Dominion Acts cannot constitutionally be- 
diaallowed by the Crown on the advice oI 
British Ministers, nor can assent be refused to 
reserved bills, nor bills be reserved save on 
Dominion advice. By tbe Indian Independexioo 
Aot, 1947, India became a Dominion, and sub- 
S. (3) of S. 6 of the Aot provided that 

"so maoh of any Aot as relates, to the disallowance of 
laws by His Majesty or the reservation of laws for tb& 
signifioation of His Majesty's pleasure thereon or th& 
suspension of the operation of taws until the signifloa* . 
tiou of His Majesty’e pleasure thereon shall not apply 
to laws of the Legislature of either of the new Domi- 
nions.” 

Nevertheless, although tbe Governor. General^ 
directly, and the Governors of Provinces in> 
directly, are no longer required by any Instru- 
ment of Instructions to reserve bills for tbe^ 
signification of His Majesty’s pleasure, Gover. 
nors are still required or authorised to reserve 
certain bills for the consideration of the Gover^ 
nor-General under sub-s. (s) of 8. 107, Govern- 
ment of India Act. Section 90, British North' 
America Act, 1867, similarly empowers the Lieu- 
tenant Governors of Canadian Provinces to 
reserve bills for tbe consideration of the Gover* 
nor General of Canada. A device invented by- 
British statesmen a century ago for the protec- 
tion of imperial interests and the prevention of 
international incidents has been made to sob- 
serve another and very different purpose. The 
provisions in the Constitution Actd of India and 
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Canada, to which I have just referred, are now 
used for subatantially the eame purpose, namely 
to ensure that a Provincial liegislature do3S not 
enaot a law which is illegal or unoonetitotional 
in whole or part, or a law clashing with the 
legislation of the Federal Legislature. The 
necessity for a provision of this kind in the 
Indian Constitution Act is the greater, as in a 
large number of matters the Federal and Pro. 
vinoial Legislatures have concurrent powers. 
Mr. P. E. Das, is, of course, correct to this ex. 
tent, that an Act of the Provincial Legislature 
may be unconstitutional if it has received the 
assent of the Go?ernor and yet would have been 
constitutional if it had received the assent of 
the Governor. General. It does not, however, at 
all follow that the criterion to be adopted in 
deciding whether a law is or is not unconstitu- 
tional, is to see whether it has bee a assented to 
in the name of His Majesty by the one represen. 
tative of His Majesty or the other representa- 
tive. The criterion must, in each case, be whe- 
ther the Provincial law deals with a matter 
enumerated in the Concurrent Legislative List 
and, if so, whether it contains any provision 
repugnant to the provisions of an earlier Domi- 
nion law or an existing law with respect to that 
matter. It may well be that the Bihar Abolition 
of Zamindaris Act, I9i8, dealt with matters 
enumerated in the Concurrent Legislative List 
and contained provisions repugnant to the pro- 
visions of an existing law, or existing laws, of 
the Federal Legislature with respect to theae 
matters. Presumably, it did, in fact, contain 
such provisions, or was believed to contain such 
provisions, as the object of reserving the bill 
for the assent of the Governor- General was to 
ensure that the bill should be subjected to scru- 
tiny by the legal advisers of the Government of 
India in order that the Government of India 
might decide whether, if the efifect of it was to 
make the law in certain matters in Bihar diffe- 
rent from the law in these matters prevailing in 
other provinces, there was, on grounds of policy, 
any objection to this. It is important to notice 
that the checks on. or safeguards against, a clash 
, between laws passed by the Federal and the 
Provincial Legislatures which were devised by 
the British Parliament and embodied in s. 107 
(a) and other connected sections of the Govern- 
ment of India Act were twofold. In the^ first 
place, when a proposed law of a Provincial 
Legislatare has the effect of altering or repeal- 
ing an Aot of the Federal legislature, it baa to 
be reserved for the consideration of the Gover- 
nor-General. Secondly, when the Governor- 
General has given his assent to such a propoMd 
vlftw and, in oonsequenoei the law which obtains 
ijn^that province is different from the law, which 
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prevails in other provinoeSi no proposed law 
which has the effect of again altering that law, 
Can be introduced in the Federal Legislature 
without the previous sanction of the Governor- 
General. While, however, the Federal Legisla- 
tutti cannot repeal the Provincial law unless the 
repealing bill has received the previous sanction 
of the Governor. General before it is introduced 
in the Federal Legislature there is clearly noth- 
ing to prevent the Provincial Legislature itself 
repealing it. The effect of the repeal is merely 
to restore the status guo ante and to bring the 
law in that province once more into conformity 
with the law prevailing in the rest of India. 
There is, on principle, no reason why, before 
such a eoui'se is taken by a Provincial Govern- 
ment, the Government of India should be con- 
sulted. In fact, as the original object of His 
Majesty in delegating to the Governors of Pro- 
vinces authority to assent in His name to propo- 
sed leg'Siation was to avoid unnecessary delay 
in His assent being obtained, there is every rea- 
son why an Act which merely repeals an existing. 
Act, and does cot purport to do anything more, 
should not be reserved 

[3] Mr. N. 0. Ohatterji. who followed Mr. 
P. E. Das, for the plaintiff, put forward an 
argument which, 1 must confess, I had some 
difficulty in comprehending. The question or 
one of the questions, raised iu the preliminary 
issue is as to whether the Bihar Abolition of 
Zamindaris Repealing Aot, 1950, is intri* vti'es 
of the Provincial Legislature. If, Mr. Chatteiji 
said, the Bihar Abolition of Zamindaris Act, 
1048 , is itself void and of no effect the Bihar 
Abolition of Zamindaris Repealing Act, 1060, is 
similarly and necessarily void and of no effect. 
In other words, if I understood the argument 
correctly, Mr. Ohatterji contended that it was 
impossible to distinguish between the two Acts- 
and that, in consequence, we must consider and 
could not avoid deciding, whether the Bibar 
Abolition of Zamindaris Act, 1048, was or was 
not an uneoostitutional law. There is, in my 
opinion, no substance in this argument. It is, of 
course, true that an unconstitutional law has no 
validity whatever, and that rights which it may 
purport to take away from individuals continue 
to exist to the eame extent as they would have 
existed if the law had never been enacted. On 
the other hanl, a law is not an unconstitutional 
law unless and until it has been so decided by a 
judicial tribunal competent to pronounce on its- 
validity. Moreover, unless and until a question 
as to its validity is directly raised and a Oourfc 
of law has no option but to decide it, the Courts 
must proceed on the assumption that the law is 
a valid law. In that situation, it appears to me 
that, if the validity of the repealing Act can b&> 
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questioned at all, it can be questioned only on 
the ground raised by Mr. P. R. Das, namely, 
that in enacting it the proper prooed are was not 
followed, and for the reasons just given, that 
groun 1 must fail. There is another and more 
cogent reason for our declining to go into the 
question which Mr. Chatterji asks us to, namely, 
th<at as the impugned Act has been repealed, the 
Government of Bihar is debarred from taking 
any action under it. If, however, no action can 
ba taken under the impugned Act, the question 
as to whether that Act was or was not an un- 
constitutional law becomes a question of purely 
academic interest. Sir Alladi Krishnaswamy 
Ayyar, for the defendant, cited a number of 
authorities to show that the Courts will not de- 
cide such questions. One of these decisions 
mamely, Attorney •Gemral for Albsrtd v. 
iotiiey General for Canada, 1939 A. o. 117 i 
(a. 1. B. (26) ifS} p, 0. 63), is very much 
in point. That was an appeal against an 
opinion expressed by the Supreme Court of 
Canada that two bills which had been introduced 
in the legislature of the Province of Alberta 
were ultra vires of that legislature. If the pro- 
posed laws bad been enacted, no action could 
have been taktn under them except under and 
in acoordanoe with certain provisions contained 
in another Act, known as the Alberta Social 
Credit Act, During the pendency of the appeal 
this Act was, however, repealed. Lord Maugbamt 
after observing that the bills could no longer 
be brought into operation, said: 

Since nothing can be done theraander, the appeal 
Iroaa^ tba^ order of the Supreme Court is one of no 
praotici! intarest. It is contrary to the Jong established 
practice of tbia Board to entertain appeals nhiob have 
no relation to existing rights created or puTported to be 
created ; and Lheir Lordebips have, therefore, found it 
necessary to decline to hear arguments on this appeal 
iu eo far as it relates to the bills.** 

The other decisions cited were tSuu Life Ass 2 i~ 
ranee Co. of Canada v. Jervis, 1944 A. o. 111 : 
(ll3 L. j. K, B. 174), and Lawrence P, Mills v. 
W. Briggs Green, 169 U. S S 0. E. 661. 

[4j Paragraph lO of the plaint is as follows ; 

*‘The ptaiutiff is further advised and submits that 
his title to the said properties will subsist notwithfitan- 
ding any notidoation that may be issued by the defen* 
dant deckriog that the estates or tenures of the 
plaioiiff have passeltoand heoomevested in the Orovn. 
He further submits that the promulgation of the said 
Act by the defendant constitutes an infringement, or a 
threatened infringement, upon his title to the proper- 
ties collectively known as “Raj Reyasat Darbhanga'* 
and that as a cloud has been thrown upon his title, be 
is entitled to a declaration that the said Act is wholly 
void and inoperative.*’ 

Ae I have already said, while the Bihae Abolition 
of Zamindaris Act, 1948, has been tepealed, 
a bill which contains precisely tbe same pro. 
wisions has been introduced in the Pcovinotal 
OsgiBlatute, Mi. P. B. Das. (or ths pUinUff. 
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made a great deal of this and said, more than 
once, that the olond which had been oast on his 
client's title and which constituted his cause of 
action bad not been dissipated. The defendant, 
however, does not deny the title of the plaintifiP 
and the suit cannot be said to bs a suit falling 
under III. (g), s. 42, Specific Relief Ac*', The 
intention of the Grown, as manifested in the bill 
now pending in the Legislative Assembly, is to 
deprive the plaintiff of bis property in eseroise 
of its sovereign powers. That the right or power 
of the State to deprive a citizen of bis property 
is one of the incidents of Bovereiguty, there can 
be no qaeatiOD. In most democratic countries, 
the Constitution imposes on the eseroise of tbia 
power a twofold limitation. In the first place, 
it is to be used only for the enjoyment and 
exercise of the powers conferred on the executive 
and, secondly, when it is used, it is to hanged "on 
just terms'*, to borrow the expreeaion used in the 
Australian Constitution Aot [vide cl. XXXI of 
s. 61, Commonwealth of Australian Constitution 
Act). The people of laiia have adopted a Con- 
Svitution and that Constitution is to come into 
operation in the courie of this week. Whatlimi- 
tations the Constitution imposes on the exercise 
of the right of eminent domiin is a mMter to 
be determine! hereafter. For the present, it is 
enough to say that the Bibat Abolition of Zami- 
daris Repealing Aot, 1950, is intra vires of the; 
Frovinoial Legiglature and that the effect of 
that Act is to deprive the plaintiff of the cause 
of action on which he sued. Mr. P. B. Das 
suggested that, as we were not a final Oonrt of 
appeal, we ought to decide the other issues. Wa 
have, however, a discretion in the matter and. 
in my opinion, we would be exercising it 
wrongly if we went into the other issues. In the 
events which ^have happened, the suit cannot 
and ought not, in my judgment, to prooeed. I 
would accordingly, dismiss it but would make 
no order for costa against the plaintiff- In order 
to avoid any misapprehension 1 wish to say 
that, as at present advised, I am not prepared to 
say that when a law is enacted and before it is 
put into operation or any action is taken under 
it, a person who may be prejudicially affected by 
it, is ontitied to ask the Courts for a* declaration 
that it is an unconstitutional law. 

[51 Das J. — I agree. 

[6l In view of the importance of the ques- 
tions raised I would like to state, briefly and 
in my own words, the conclusions I have reached 
with regard to the preliminary issue — an issue 
raised by way of a bar to the snit being pro- 
ceeded with, on the decision of which, I think, 
the fate of this suit depends. Mr. Betalvad ap- 
pearing for the defendant has, 1 think, rightly 
pointed oat that the preliminary iaeue oonsiHB 
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<01 three parts. As a matter of logical seqaenoe, 
the questioQa involved in this isdue may be elated 
in the following order — (i) Is the Bibar Abolition 
of Zamindaris Bepdaling Act, 19£0 (Bihar Act 
IX [9] of 1950), hereinafter to be referred to as 
the Bepealing Aot, validly enacted ; (s) if bo, 
does it take away the plaintitl'a cause of notion 
baaed on the Bihar Abolition of Zamindaria Aot, 
19i8 (Bihar Act xvxii [is] of 1949 ), hereinafter 
refereed to as the Abolition Acf; and (;) should 
the suit proceed to trial on the other iasues? 

[7] As to question (i), Mr. P. B, Das ap- 
pearing for the plaintiff has contended that the 
Bepealing Act is not validly enacted. His main 
thesis is that the Abolition Act was passed by a 
different authority, and on the principle that the 
repealing authority must be the same as the 
enacting authority, the Bepealing Act is bad for 
want of assent of the Governor General, which 
ftsaent was given lo the Abolition Act on 6-7-1949. 
Mr. Das has developed bis argument in the 
■following way. He states that from Ss. 99 to 
107, anti in particular 3, 107 (2), Government of 
India Act, 1935, aa adapted by the India (Provi- 
sional Constitution) Order, 1947, follows the 
conclusion that the Governor General is an 
integral part of the machinery for legislation 
■when the Provincial Law relates to ono of the 
matters enumerated in the Concurrent Legislative 
List, particutarly to a field already oconpied by 
an earlier Dominion law or existing law. The 
Abolition Act, according to him, contained pro- 
visions repugnant to or in conflict with, provi- 
sions ot (a) the Civil Procedure Code, (b) the 
Transfer of Property Act, (o) the Contract Act, 
■(d) the TrUffts Act eto. : therefore, under the 
provisions of sub-s. ( 2 ) of S. 107, the Abolition 
Act required the assent of the Governor- General 
•for its validity. If with regard to the Abolition 
Act the assent of the Gove ra or- General was 
necessary, such assent is also necessary for the 
Bepealing Act this, in substance, ia the conten 
tion of Mr Das. 

Cb] In my opinion, the contention has no 
c sound foaniation in law. Section L07, Govei'n- 
; meut of India Act, 193 &, does cot set up any 
• enacting authority , nor does it deal with com- 
potency or power to legislate in the strict sense 
of the term. It merely states what will happen 
in the cose of in consistency between Dominion 
Usw and Provincial Law. and in sub-e. ( 2 ) Uya 
I down how to get over a repugnancy of a par)!- 
|0ular oharacter. It does not deal with the ques- 
tion of Tifiraotres, which is far more fundamental 
than mere repugnunoy. The position becomes, I 
thialr, ^nite clear, if one examines the provi-iona 
in chap ill, part iii, and obap. 1 . part v, 
^Government of India Act. isss The former 
with the Provincial Legislature, and the 
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latter with the Diatribiition of Powers. Under 
8,60, the Ihovinoiiil Legisilaturo of BiLiir consists 
of two Chambers acid I lis Majesty represented 
by the Governor. 'I hat is the logielativo body, 
or the enacting authority Section 73, olo. deal 
with legislative procedure. 8oi.*tioa 15 ttatea that 
a Bill which Las been passed by both Chambers 
shall be presented to the G oven: or, and the 
latter shall declare either that ho essems in His 
Majesty’s name to the Bill or that ha withholds 
assent therefrom or that he reserves the Bill 
for the consideration of the Go Peru or General. 
Section 76 says that when a Bill is reeorved for 
the consideration of the Governor. General, the 
latter shall declare either that he assents in His 
Majesty’s name to the Bill or he withholds assent 
therefrom. It is to be observed that the Governor 
or the Governor. General, as the case may be, 
acts in the name of His Majesty, Then come 
SB. 99 to 107. Section 99 lays down the extent — 
territorial extent — of different legislatures. Sec- 
tion 100 delimits the field or subject-matter of 
legislation, with reference to three lisfs, respeo 
tively called the Federal Legislative Lies (List i), 
Gonenreent Legislative LLt (list ill), and Pro- 
vin:;ial Legislative List (List IJ). Under sub-sa, (2) 
and 13) of S, lOO, the Provincial Legislature has 
power to make Jaws with respect to duy of the 
mabtere enumera:ed in List lu and List ll. Then 
there is 8. 107, which as 1 have already said, 
deaig with inconsistency Or repugnancy of a 
particular ebaraoter. It would, 1 think, be wrong 
to assume from the provisions of S i07 that the 
Governor General as representing Hia Majesty 
is part of the legislative maobiuery of a Fro-i 
vince. The legislative machinery is indicated by 
S. 60, and not by 3. 1 07. A Provinciai law even 
with regard to a matter enumerated in the Con- 
ourremi List does not become bad, merely be. 
cause the assent of the Governor.Geceral has 
not been taken, fheonly effect of 8. 107 is that, 
in the absence of such ai^sent, the Provincial 
Law will be void to theextoni^of the repugaanoyi 
may be in part or entirety. But surely a. 107j 
can have no application wheu there is no 
repugnancy. Tbe short answer to the argument 
of Mr. Das, based on 8. 107 , le that the Repea- 
ling Act does not create auy repugnapoy ; on 
the contrary, it removes the repugnancy, if any, 
created by tbe Abolition Act. the latter Act 
itself not being either a Dominion law or an 
existing law as refined in a 311. Tne absence of 
the aseenb of the Guvernor-Geaeral does not, 
therefore, invalidate tbe Bepeiling Aor, which: 
has been enacted by the proper legislative autho- 
rity of the Province, viz. the two I'bambers and 
His Majesty represented by the Governor. The 
two decisions Mr, Das relied on are Biv, Robert 
Dobie V. The Temporatities Boards (l6Si|f 7 
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A. c. 136 ; (51 L. j. p. c. 26) and Watson v* 
Winch, (1916) 1 K. B. 688 : (85 L. J. K* B. 637). 
In the fornaer the question raised was whether 
the Legislature of the Province of Quebeo had 
power, in the year 1875, to modify or repeal the 
enactments of a statute passed by the Parlia- 
ment of the province of Canada in the year 
18CS. It was held that the powers conferred by 
the British North America Act, 1867, s. 139, 
upon the legislature of Quebeo to repeal and 
alter the statutes of the old Parliament of 
Canada were co-extensive with the powers of 
direct legislation with which the said Legislature 
was invested by the other clauses of the Act of 
1867. The question was considered wdth reference 
to Ss. 91 and 92 of the British North America 
Act, which enumerate and define the various 
matters wLich are within the exclusive legisla- 
tive authority of the Parliament of Canada, as 
well as those in relation to which the Legisla- 
ture of the respective provinces have the exclu. 
eive right of making law. If it cannot be 
disputed in this case that the Provincial Legisla- 
ture has power to make laws with regard to 
oompukory acquisition of land (item 9 of List ii) 
Or land and land tenure, including rights in or 
overland, (item 2i of List li) or even with re- 
gard to matters enumerated in List ill, then on 
the principle of the decision in Rev. Robert 
Dotie Y. The Temporolities Boardt (lF8l) 7 
A,o. l?6 : (51 L. J. p. 0 . 26 ), that Legislature will 
have power to repeal, modify or alter such laws. 
The question of the assent of the Governor- 
General will come in, not with regard to the 
competency or power to legislate but in case 
there is any repugnancy of the kind mentioned 
in s. 107. 

[9] The second decision on which Mr. Das 
relies does not lays down any proposition which 
is of any assistance to him. and it is not necea. 
sary to examine that decision. 

[10] It remains now to consider another argu- 
ment urged by Mr. Das but developed more 
fully by Mr. Cbatterji who followed Mr. Das on 
behalf of the plaintiff. So far as I have been 
able to understand the argument, its constituent 
parts may be stated thus: (i) let it be assumed 
that the Abolition Act was ultra vires, being in 
contravention of the provisions of s. 299 , Gov- 
ernment of India Aot, 1935; (2) on that assump- 
tion, the Bepealing Aot is also a nullity, because 
that which is ultra vires does not exist in law 
and cannot be repealed ; (3) therefore, it is 
necessary in this suit to decide whether the 
Abolition Aot was ultra vires. In fairness to 
Mr. Cbatterji I must make it clear that he did 
not state the constituent parts in the way in 
which I have stated them for the purpose of 
understanding the implications of his argument. 


So stated, I think the argument has the obvious 
fallacy that ii assumes the very question to be 
decided. The Abolition Aot was Provincial law 
till it was repealed, and the effect of the repeal 
is as if it never existed except as to transaotions 
past and closed. Even assuming that the Aboli. 
tion Act was bad, it is no longer in the statute 
book and no judicial intervention is called for 
with regard to something which does not existi 
there being no past transaction under ibe Aot 
which was never brought into force. 

[ll] We have been referred to a large namberi 
of decisions, some of which my learned brother' 
has noticed, on the point that a Court vill not 
decide a constitutional question which is merely 
academio and bas no live relation to the rights 
cf the parties. I think that it wonld be otiose 
on my part to re-examine those deoieions, ex- 
cept two on which Mr. Dashas relied. The point 
is summarised at pp. 338-339 of Cooley's Consti- 
tutional Limitations (Edn. 8) as follows : 

*'Neithet will a Coact, as a geaeral cals, pass upon a 
oonstitutional question, and decide a statute to be in* 
valid, unless a decision upon that very point becomes 
necessary to the determination ot the canee. While 
Courts canoot shun the discussion ol constitutional 
questions when fairly presented, they will not go out of 
their way to find euob topics. They will not seek to draw 
in such weighty matters collaterally, nor on trivial 
occasions. It is both more proper and more respectful 
to a oo-ordinate department to discuss oODStitutional 
questions only when that is the very 2is mofa. Thos 
presented and determined, the decision carries a weight 
with it to which no extra’jndioial dieqaisition is entl* 
tied. In any ease, therefore, where a oonstitutional 
question is raised, though it may be legitimately pro* 
sen ted by the record, yet if the record also presents 
some other and clear ground upon which the Ooart 
may rest its judgment, and there by render the consti* 
tutional question immaterial to the ease, that course 
will be adopted, and the question ol aonstitutional 
power will be left for consideration nntll a case arises 
whioh oannot be disposed of without oonsideiuig iW 
and when oonsequently a decision upon suoh qaestion 
will ha unavoidable." 

In the present suit the plaintiff asks for tffo 
reliefs— (i) a declaration that the Abolition Aot 
is ultra vires and void ; and (2) an order of 
injunotion restraining the defendant and its offi- 
cers from issuing any notffioation under s. 8,. 
Abolition Act, in respect of the properties of th^ 
plaintiff. The Abolition Act, having been validly 
repealed, does not exist, and It is unneoessary 
to pronounee on its validity or otherwise, beoauSo 
ibe plaintiff has now no cause of action. 

tl2] The two deoisions on which Mr. De^ 
relied are The Duke of NewaasUe v. Rob$^ 
Morris, (l87l) l. B. 4 H. It. 661 ; (40 It. J* 
Bk. 4) and Eitchcook v. Way, (1887) 118 B* B* 
S60 ; (6 Ad. & B. 942). In the latter case thd 
action was brought against the acceptor of a bill 
of exchange by a bona fide bolder. The bill was . 
drawn and originally accepted in part payment 
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nC a wager on horse-raoe. It waa urged foe 
defenGfi tbat the bill waa void by statute, 9 Ann*, 

0. 14, seo. 1. For the plaintiff Stab. 6 end 6, w. 4, 

0 . 41 , 8609 , 1 and 2 waa relied upon. The latter 
&ot repealed that part of the earlier etatute 
whioh made the bill void, and enacted that any 
bill whioh, if the latter Act had not passed, 
would have been void, “ahall be deemed and 
taken to “have been made, drawn" eto., “for an 
illegal consideration,” and the same conaequenoea 
shall ensue. In those oiroumstances it was held 
that the law as it existed when the action was 
oommenced must decide the rights of the parties 
in the suit, unless the Legislature express a ole^at 
intention to vary the relation of litigant parties 
to each other. In the case before us the very 
oause of action is taken away by the legislature, 
and the question of determination of the rights 
of the parties cannot possibly arise. The other 
decision rested on the principle thus stated in 
the head-note : . . 

**Whei6 psraons having, as a class, csr tain ptivilsges, 
®re by statute subjected to certain liftbilitieB, their pri- 
vileges being expressly reserved to them and other 
persons having the same privileges, are afterwards, as a 
class, subjected to the same liabilities, but nothing is 
cuid of their privileges, their privileges still continue to 
exist.” 

Tbat prlnoipls has no application to the facts of 
the present ease. 

Ci3] There has been some argument before ua 
as to the continued threat to the right of the 
plaintiff in the almost identical clauses of the 
Land Reforms Bill now pending before the 
legislature. Mr. Das has suggested that the 
intention of the defendant is to take advantage 
of S, 31 U), Constitution Act, when it comes into 
-force on 26-l-19fi0, so as to make the acquisition 
of the plaintiff’s property, without payment of 
adequate compensation, not liable to question in 
any Court, We are, however, not concerned with 
questions of motive, expediency or policy, nor 
with legislative ethics. It may even be doubted 
if the introduction of a Bill by itself oonstitates 
any threat: the Bill may or may not be passed, 
or may be passed with different clauses. These 
ate all speculative matters, and, in my opinion, 
quite outside the province of judicial enquiry on 
the present occasion. Obviously, what the posi- 
tion of the plaintiff may be when some new law 
is made cannot be determined now. 

[I4l For these reasons, my conclusion is that 
all the three questions involved in the preliinU 
naty issue must ba answered against the plain- 
tiff, end the suit must fail on that ground, 

Cl5l I also agree with my learned brother as 

-to coats. . 
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Dewan Singh ancL others — Petitioner s v* 
Deo Narain Singh and others — Opposite 
^arty. 

Ceiminal Revo, No. 737 ol 1950, D/- 28-8*1950. 

(a) Crimin?il P. C. (1898), S. 144 (4) -Order under 

Clause (4) contemplates only change in nature of 

order and not a change In party against whom the 
order Is made — Order changing party is without 
jurisdiction, [Para 8J 

Anno : Or. P. C„ S. 144, N. 11, Pt. 3. 

(b) Criminal P. C, (1898), S. 144 — Order uuder -- 
Revision — Interference with spent order — Practice 
ol Patna High Court. 

It i3 not the usual praotloe of the Patna High Oout^ 
to ictarfere with an order of the Magistrate under 
S. 144, Criminal P. C., whioh has spent its force by 
lapse of time. Bat where the order aflects the future 
sights of the parties, the High Court will interfere if it 
ia illegal, even if the order he a spent Us force. Tbus» 
where an order purported to have been paajed under 
S. 144 (4) was without jurisdiction and, if it were not 
set aside, the parties would have been under misappre- 
hension as to their rights to the crops wbioh were 
standing, the order waa set aside in revision though it 
had spent its foroe, 19 P. L* T, 7^6 and A. I. B. (20) 
1933 Pat. 185, Ref, [Para 4] 

Anno : Cr. P, C., S, 144, N, 15, Pta. 15, 18. 

Hawal Kishore Prasad T ayid Devmdr a Prasad — 
for Petitioners; R. S. Sinlia and A. K. Mitier — for 
Opposite Party. 

Order, The dispute in this case relates to 

2 bighas being a portion of plot No, 637 in village 
Ohak Pitambarpur. The petitioners claimed that 
the entire plot was recorded in the name of their 
anCGStora. that they bad been paying rent to the 
landlords for whioh they had obtained receipts 
and that they were in possession of the plot for 
a long time. The opposite party, on the contrary, 
asserted that in 1326 their ancestor Garib DaS 
Singh bad purohaaed the land by a soda sale- 
deed from Imrit Mahto. Alter the puichase of 
Garib Das Singh and after him the opposite 
patty had come into possession of the land. On 
17.3.1960, the Sab- Divisional Magistrate issued 
notice under 8. 144, Criminal P, G., against one 
of the parties restraining them from going near 
the disputed land. On 9-4 1950, both the parties 
showed cause, and on 25-4-1960 the learned 
Magistrate made the order absolute in favour of 
party 1 and vacated the order against party 2. 

[ 9 ] party 1 moved the Additional District 
Magistrate of Patna who set aside the order of 
the Bub- Divisional Magistrate. Purporting to 
act under s, 144 (4), he rescinded the order made 
against party 1 and "made the order under 
8 , 144 absolute against the petitioners " 

[ 3 } The first question in this case is whether 
this Older made by the Additional District! 
Magistrate is within bis jurisdiction. In support 
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of thia rule, learned counsel argued that under 
s. 144 ( 4 ), the Additional Dietriot Magistrate 
cannot substitute an order of bis own forbidding 
the petitioners from going to the land and such au 
order was without jutiadiotion. In my opinion^ 
this argument is well-founded In Qanpat Sivgk 
V. Emperor^ 3 Pat. Ii. J. 287 : (a. I, R, ( 5 ) 1918 
Pat. G72 : 19 Gr. I-. 3. 8t:0) a similar order passed 
by the District Magistrate of Gaya was held to 
be without jurisdiction, Learned counsel for 
the opposite party sought to distinguish this case 
on the ground that the Sub-Divisional Magistrate 
had made a conditional order in the first in- 
stance against the petitioners, bnt it is material to 
notice that on 25-4-1950 the Sab- Divisional 
Magistrate had expressly vacated the conditional 
notice against the petitioners. It ig manifest 
that on 19. 5 1950 the Additional District Magis 
trate had no jurisdiction to make an order 
under S. 144 absolute against the petitioners, for 
S. 144 (4), Oriminal P. 0., contemplates only a 
change in the nature of the order made and not 
a change in the party against whom it is made. 
In my opinion, that portion of the order of the 
Additional District Magistrate by which lie has 
made the order under s. 144, Oriminal P. 0., 
absolute against the petitioners, is without juris- 
diction. 

[ 4 ] For the opposite party, it is pointed out 
that in any event the order of the Additional 
District Magistrate has spent its force by reason 
of expiry of two months to which its effect is 
confined, and the High Oouib ought not, there, 
fore, to interfere in this case. This argument is 
oocreot for there are authorities to the effect 
that, it is not the usual practice of the Patna 
High Court to interfere with an order of the 
Magistrate which has spent its force by lapse of 
I time. Learned counEel for the petitioners has 
pointed out that there are exceptional reasons in 
the present case. He has pointed out that the 
order was in the first place without jutiadiofcion, 
and, secondly, that there ace crops standing! 
and if the order was not interfered with, parties 
may be under migapprebension as to their rights 
to the crops on the land, There are several 
authorities of this Court to the effect that where 
the order under S. 144 affects the future rights 
of the parties, the High Court will interfere if it 
is illegal, even if the order has spent its force. 
(See Panohlcesir Kuar v. Madho Singht 19 
P.L.T. 796 and the J oint Agents h G, N, d 

S. N. Go, Ltd,, Digha v. Chandra Ketu 
Narain Singh, 14 p.l. 1. 379 : (A. i. r. (so) 1933 
pat. 186 : 34 or. I, j, 717). In my opinion, there 
are oircmustances in the present case which 
make it necessary for the High Court to inter- 
fere with the order of the Additional District 
Magistrate. 
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[ 5 ] Oa these grounds, I would make the rule- 
absolute and set aside the order of the Additional 
District Magistrate dated 19-6-1950 by which he 
makes the order under S. 144, Oriminal P, 0., 

absolute against the petitioners with respect to 
the land in dispute. 

Hul$ made absolute. 
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MadanLaland others —Appellants^. QhasU 
ram and others — Bespondents, 

A. F. 0 . D. No. 228 of 1946, D/- 24'8-I930. 

(a) T. P. Act (1882), S. 100— Creation ol charger 
— Requirements, 

The creation of a charge does not reguiie the use of 
a particular form of words and a charge may be ctea*- 
ted even though the word “charge” 19 not used. All 
that ia required is that the intention that the property 
ahall be security for the payment of money ia mad& 
clear aud that the transaction does not amoont to a 
mortgage, that ia to say, there is no tcauafer of ani 
interest in the property. [Para 4) 

Anno. T, P. Act, S. 100, N. 5, Pt. 1 

(b) T. P. Act (1882), S. 100 -“Made security”. 

A compromise between the plaintiff and the defen- 
dant in t£rms of which a decree is parsed and which 
embodies an agreement that the property in qnestioix 
ehall remain attached by (he civil Court uotU the 
decretal debt is satisfied and shall fas liable to be sold 
for that debt does not show an intention to make the 
property the security and therefore does not create- 
a charge. [Para 61 

Anno. T. P. Act, 8. 100, N. 6, 

(c) Civil P. C.. (1908), O, 34, R. 1 -Attaching 
creditor, if necessary party— T. P, Act (1882), S. 91 
(0 (before amendment oi 1929). 

A judgment-creditor who has obtained eseoutlou by 
attachment of property which is subject to a moztgage- 
is not a necessary patty in a mortgage suit. [Para 10] 
Anno. C. P. C., 0. 34, It, 1 N. 6, Ft. 13. 

(d) T. P. Act (1882), S. 91 (f) (before amendment 
oi 1929)— Attaching creditor purchasing property 
subject to mortgage— Purchase pending mortgage 
suit— Right to redeem. 

When an attaching creditor in execution of bis decree,, 
purohases the property which is subject to a mortgage,, 
his right to redeem the mortgage under S. 91 (f) is 
extioguishEd. After the purobase, he can only seek to> 
redeem the mortgage as being the owner of the equity 
of redemption, Bnt, it his pniohase la during the- 
pendency of the mortgage suit, his Interest is extin* 
gals bed by the sale In exeaution of the mortgage 
decree. [Para lOl 

Anno. T. F. Act, B. 91, N. 25. 

(e) Deed — Construction — Adherence to plain, 
meaning or express words. 

Per Jha C, J In coastrning a written instrument. 

the plain meaning of the express words are to be rigidly 
adhered to Irrespective ol the question of the intentloix 
of the parlies. [Para 16] 

(f) Deed— Construction— Const ruQtion 0 ! similar 
document, If binding. 


1961 

Per «7/ia 0, /.—When the quoitloa ie ooo of pure 
eonstraatlon ol a written inetcumeiit, dcoieioa bised 
upon the eooBtr notion of anot her docu n o at, coaohsd in 
ilmlUr but not the same langntgo. U not binding aa 
an authority. [Para 16] 

S O. Afoeumior ani Atul Chandra —for Appel‘ 
lanfs ; B. 0. De and 8, K* Mamnidar — for Be$~ 
indents, 

ReabQn J. — This appeal by the plainfciffa has 
baen filed ta the following oircumsiancei. 

[q 1 The plaintififsaro mambecs of a joint Hindu 
family. Bcaja Nath Marwari, a former hivld of 
the joint family, filed Money suit No. 7S3 of 
1923 against Bam Ohandra Singh Modak and 
others. Daring the pandenoy of the suit, uudec 
the proviaiong of O. 38 of the Oivil P. 0., he ob. 
tained attachment of three villageg Dhargram, 
Aria and Bamadih, belonging to the Moiakg. 
The attachment was effected on 15-7-1928. On 
14-10-1928. the suit wag decreed on com promise, 
the p’alntiff getting a deorea for Ra. 1,700 pay- 
able in certain Inabalmenta. The petition of com- 
promise which wag made part o' the decree 
contained a provision : 

“That on the defendants failing to pay other instal- 
ments bj the due date the whole of the unpaid biianoa 
of the decretal amount shall fall due and shall be 
realUed by essoutioa with interest theresn at 12 per 
oent. per annum from tbs date of default till cealisa' 
tion of the said sun, by sale of ths attached property. 
Ths order of the attachment before ]*u Jgment to subsiet 
till the decree miney Is not satis tie 

The decree wag put in execution in the year 1930 
and the three attached villages were sold in exe. 
cation of the decree on 18-S-1931. The purohaie 
wag made by the joint family of the plaintiffa ag 
dectee-boldets and th5 sde wag confirmed on 
6~V1 1931, The property was sold subject to a 
Bimple mortgage executed on 2 4-1922, by the 
Modaks in favour of thg defendants of the pra. 
Beat suit. Previous to the execution sale and 
daring the pendency of the execution procasd- 
ings, the defeadanta of thia suit had, on 10-4-1931, 
sued the Modaka on the foot of the simple mort- 
gage bond of April 1922. In tbia suit, the joint 
family of the plaintiff a was not impleaded, nor 
was it made a party to th3 suit after the auction- 
sale. The mortgage suit was dig posed of on com- 
promise between the Modaks and the defendants 
of the present suit on 6 1-1932. The defendants 
put the mortgage decree in execution (ex. case 
NO, B37 of 1932) and, on 17-1-1933, purchased the 
three manzas in execution of the mortgage 
decree, The sale was confirmed on 18 3-1933, and 
the decree- holders auction-parohasers took deli- 
very of poBfesaion on 9-9-1933. On 34 4 1944, the 
pi ala tiffs brought the present suit to redeem the 
mortgage of April 1923, contending that they 
were necessary parties tc the mortgage suit ol 
1981 and that, not having been impleaded, they 
still have the right to redeem the mortgage. The 
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suit has been dismissed by the learned Subordi- 
date Judge. Hence, the present appeal. 

(8) The purchase by which the pliiintiffa be. 
came the owners of the property concerned 
(wag?) during the peadency of the mortgage 
suit. As such, it ig affected by the doctrine of 
Us pend6ns. The present ri ghfc of the plaintiifg 
to teieetu, therefore, depondg on whether in the 
ciroumstances preceding their purchase of the 
property they were cejcamry parties to the 
mortgage suit of 1931. It is contended that they 
were necessary parties on two grounds, firstly ^ 
that by the compromise between Braji Nath 
Marwiri and the Modaks, a charge cn the pro* 
party was created in favour of the joint family^ 
and, secondly, that under s, 91 (i), T. P, Act, as 
it stood when they purohaged the property in 
the execution sale, they were entitled to redeem 
the simple mortgage; this right cannot be taken 
away from them by any transaction or litiga- 
tion between third parties. 

[ 4 ] A charge is thus defined in 8- 100, T. P, Act: 

“Where immovable property oi one person ig by aot 
of parties or operation of law, made seourity for the 
payment of money to another, and the transaction doea 
not amount to a mortgage, the latter person is said to 
have a charge on the property.” 

Charges, therefore, may bs divided into two 
classes, those created by an act of parties and 
those created by operation of law. According to 
the plaintiffs, the charge on which they rely was 
created by an act of the parties, namely, the 
agreement embodied in the compromise of 1928* 
It is well settled that the creation of a charge 
doea not require the use of a particular form of 
words and that a charge may be created even 
though the word “charge*' is not used. All that 
is required is that the intention that the property’ 
shall be aicurity for the payment of money is 
made clear and that the transaction does not 
amount to a mortgage, that is to say, there is no 
transfer of an interest in the property, and it is 
contended strenuously that the intention is mani- 
fest that the property in question should be 
security for the decretal debt. 

[6] I 'find myself unable to accept this con- 
tention for the simple reason that by the agree- 
ment no liability on the property was imposed 
beyond the liability already imposed upon it by 
law. The relationship between the patties was 
not merely that of creditor and debtor but of 
decree-holder and judgment-debtor. The pro- 
perty in question had been attached under the 
provisions of O. 38, Oivil P. 0, Under the provi- 
sions of R. 11 of this Order, the attachment would, 
iu ordinary course, continue after the passing of 
the decree and the property was liable to sale in 
execution of the decree without re- attachment. 
This is all that is provided for in the first por- 
tion of the passage which 1 have cited above. 
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Tbe second portion of the citation provides that 
the attachment shall aabsiet till the decree is 
satiaSed. That, again, is merely a reproduction 
of the provisions of O, 28, R. 11. There is, there- 
fore, no new liability which has been created by 
this compromise. All that has happened is that 
the judgment-debtor has agreed that the decree- 
holder may proceed in execution of the decree 
against certain property of the judgment-debtor. 
That such an agreement does not amount to a 
charge is clear from a perusal of the judgment 
in Baiju Lai v. Thakur Prasad, 18 pat. 155 ; 
(a, i.R. (36) 1939 Pit. 7.) Their Jjordships were 
concerned with the question whether an attach- 
ment of property in execution of a decree creates 
a charge on that property. The reason given by 
them for answering this question in the negative 
apply inutatis mutandis to the present case. 
They pointed out, first of all, that all that is 
Qjffested by an attachment is that the judgment- 
debtor is prevented from alienating it by a pri. 
rate transaction. This, however, does not affect 
court Bales; for instance, where two decree- 
holders have attached the same property in 
execution of their money decrees but for some 
reason the deoree holder whose attachment is 
later eusceeda in se ling the property, the other 
decree.holdor whose attachment is prior cannot 
again bring the property to sale. Had an attach- 
ment of the property created a charge, the later 
attachment would have been subjeot to the 
earlier one. So also the oontsntion that an attach, 
ment creates a charge is inoomistent with the 
provieious of 3. 73 of the Code relating to rate- 
able distribution. This liability to court sales 
in execution of other decrees and to rateable 
distribution exists in the present case, and there 
is nothing in the compromise to avoid the 
liability. For the creation of a charge, it is 
necessary that the property in question should 
be made a security for the payment in question. 
This requires something more than an agreement 
not to alienate the property until the debt is 
satisfied in fact, a charge does not prevent 
alienation and a purchaser for value without 
notice of the charge gets a good title. It requires 
that the debt in question should be given a 
priority so far as this property is concerned. 
Such a priority is not created by a mere agree- 
ment that the property in question shall remain 
attached by the civil Court until the decretal 
debt is satisfied and ehall be liable to be sold in 
execution for that debt. Hence, in my opinion, 
the compromise in this case does not show an 
intention to make the property the security and 
4t did not create a charge. 

[6] Reliance for the appellants was placed on 
the decision in Sheo Narain v. Lakkan, S4 pat. 
345 ; (A. I. R, (32) 1945 Pat. 434). There, in 


addition to the agreement that the property 
would remain attached until the satisfaction of 
the entire decree, there were the words “and 
liable’’. It was these two words, impoBing a 
liability on the property as distinct from a mere 
agreement that the property should remain 
attached and subjeot to execution, which were 
relied on by Beavor J , who delivered the lead- 
ing judgment, for dietinguiebing the case from 
P. Sivanna v, Venkatahrisknamurthi, 19 i. o, 
473 : (24 M. L. J. 474). Their Lordships in this 
latter case bad to consider the effect of the 

following words in a compromise decree : 

Until tbe Eaid amount of Bg. 13,000 is paid the 
Items 17, 18, 19, 20 and 21 o! these immovablea of 
Sob, A should not be dealt with by defendantg 1 and 2 
la any manner.’* 

They decided that these words did not create a 
charge, observing : 

*‘The promise contained in the compromise not to 
alienate the property to third persons till the payment 
of the plaintids’ debt is only a covenant not to create 
any Interest in it in favour of others, there is no expres- 
sion of an intention to create an interest in the plain- 
tiSs’ favour. It k quite possible that a debtor, if be ig 
uawilliog to create any charge over his property, may 
enter into a covenant not to obaige it in favour of 
others while declining to oieate a charge in favour of 
a particular creditor.” 

With respect, I may observe that tbe term “au 
iuteresti” has been used somewhat loosely. Tbe 
distinction between a simple mortgage and a 
charge is that tbe former creaks an interest in 
tbe property and tbe latter does not. Tbe term 
“interest" as used here by their Lordships 
merely refers to the effect of the charge, which 
is that the chargee’s debt gets, as regards the 
charged property, priority over other debts. 
The loose use of the term makes no diffetence 
to the reasoaing with which I agree, namely, 
that unless tbe intention to make tbe property 
a security appears a charge is not created. 

[7] Reference has been made to Murat Singh 
7. Pheku Singh, 7 Fat. 684 ; (A. l. B. (15) 1928 
Pat. G87) ; Shiva Prasad Singh v. Beni Mad- 
hah 1 Pat. 387 : (A. I. B. (9) 1923 Pat 629) and 
Gobinda Okandra Pal v. Dwarha Nath Pal^ 
35 cal. 837 : (7 c. L. J. 492) cases which are 
clearly distingnisbable on tbe facts. In Murai's 
case ; (7 pat, fsi : A. r. R. (16) 1928 Pat. t87) 
the relevant words occurred in a usufructuary 
mortgage bond : 

* In the CckBe of the aforesaid creditor being dispos- 
sessed of tbe holding in any way in that oaee be 
shall realise bis dues from my one anna share in 
mauzas Dbarwaii and Gosaiopur.” 

The intention to make this property Eeourity 
for the debt is evident. The relevant words in 
Shiva Prasad Sivgh*/cas6 ; (1 Pat, 387 : A.LB. 
(9) 1923 Pat. 5S9) are : 

“This settled coal land, mines, .... shall ever be 
regarded as a seourlty for the payment of tbe rent and 
oesses due, together with interest thereon due to yorft' 
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T Bhall not be compsteut by the aalo gift, or remove 
tbo eatne, ao long as the rent eto.,dueto joa will remain 
tinpntd,” 

Here, the property ia expregaly mado seourity 
foe the debt» This remark applies equaH> to 
the case of Gohind Ghandra Pat • (36 oal. 837 : 
7 0. L. J. 492) where the relevant words are ; 

'That the properties speoified in the schedule below 
eball be hypothecated for the realleation of the afore* 
said money and that (we) the defeadante shall not be 
able to oreale any Incambrance la the same.*' 

Maina v. Bachchi, 28 ALL. 655 : (3 A-L.J. 55l) 
which was also cited, relates to a consent decree 
ior the payment of maintenance by the plain- 
iiiff and her representatives to the defendant. 
The relevant words in the petition of compromise 
were : 

* If the plaintiff or her representatives should fail to 
pay to the defendant the aforesaid monthly sum at 
iihe end of each month, the defendant shat) have power 
to recover monthly auna with interest at Be. 1 per cent, 
per mensem from the property decreed by instituting a 
auit as she should like.” 

Here, too, the intention to make the property a 
eeourHy is manifest and, by adding the words 
“by instituting a suit’*, the plaintiffs made it 
clear that they were creating a liability outside 
the ordinary liability of the judgment-debtor’s 
property to be taken in execution of a decree for 
money . 

[8] Some support for the proposition oontend- 
-ed for on behalf of the appellants is afforded by 
the case of Jawahir Mai v, Indomati, 36 ALL. 
^01 : (A. I. B. (1) 1914 ALL. 187) The relevant 
words occurred in a decree inter partes on which 
the plaintiffs tried to base a suit for sale They 
were : 

wilt not transfer this property by way of cale, a 
«aortgage or gift, eto. eo long as I do not repay this 
loan and if 1 do the transfer shall be void.” 

'Their Iiordshipa Biobards. 0. J and Banerji, J. 
'differed aa to the exact effect of the document, 
>the former holding that it created a charge and 
the latter that the transaction amounted to a 
-simple mortgage. Both, however, agreed that the 
•intention of the executant of the document to 
make the property a security for the debt should 
■he inferred. This Infeienoe was drawn by their 
Lordships, however, on the special circumstances 
of the oase, Banerji, J. pointed out that the 
opening portion of the document is meaningless 
except on the assumption that the person who 
engrOBsed the dooument omitted to insert the 
word ’’mortgage’’ or ''hypothecate" and in fact, 
the translators of the Court bad inserted the 
word in order to give some meaning to the 
ulause. This decision was followed by a Divi. 
^OD Bench of Oudh Obief Oourt in Naratn Dass 
V. Murli Dhar, 191 1 o. 81 : (A- 1. B. (i6) 1939 
Ondh 639). where their Lordships considered a 
•Atipulatiott in a consent decree in a money snit: 

1951 Pat./d3 & Si 
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“That the defendant will not dlspopo <)f in ary way 
hifl Gbare in the Ptemier Aerated Company at Hazrat- 
ganj until the eatisfaetion of the entire decretal amount,” 

Their Lordships differed from the decision in 
P. Siva7tna v. Ve^ikatakrishnamurthi, 1‘J i. o. 
478 (24 M.'L. J. 474l. apparently, on the ground 

that that decision proeei-ded on a wreng idea 
fch it the creation of a charge requires tbo creation 
of an interest in the properly. I have referred to 
this above, In my opinion, there is no reason to 
think that their Lordships of the Madras High 
Court were under a wrong impression on this 
point. The term ' interest’* was used by them in a 
non-tecbnical sense, and this use does net in any 
way affect the eorrectneas of their reasouing. 
Coming back to the facts of Naram Dass v. 
Murh Dhar, 121 I. c. 81 : (a. i. b. (16) 1929 
Oudh 539), it must be noted that the property 
in that case was nob under attachment. By the 
agreement in the compromise, therefore, the 
defendant placed upon himself some restriction 
as regards that property which did not exist 
from before. The agreement, therefore, was not 
like the agreement in the present case which 
imposed no new restriotion either on the property 
or on the judgment.debtors. The remark I have 
just made applies also to the decision of a single 
Judge of the Nagpur High Court reported in 
Ganga Prasad v Batanohandt l. L. R. (I94l) 
Nag. 366 : (A, I. K. (26) 1939 Nag. 118), in which 
Niyogi, J. followed the deciBion in Jawahir 
Mai T. Indomaii, 36 ALL. 201 ; (a. I. B. (1) 
1914 p. C. 187). The defendants judgment-debtors 
in a consent decree in the Court of Small Causes, 
Jubbulpore agreed not to alienate certain 
immovable property “till satisfaction of this 
decree " His Lordship pointed out that under 
S. 7, Civil P. C. the Small Cause Court is pre* 
eluded from either issuing an injuaction or 
attaching immovable property. He drew a dis- 
tinction between a charge imposed by a decree 
of Court and a charge imposed by a private 
agreement. In view of the limitation on the powers 
of the Small Cause Court, he treated the case 
before him as governed by the principle relating 
to private agreements. From the facts of the 
caee, it is clear that when the agreement 
bi^tween the parties was entered into, there was 
no restriction by operation of law or action of 
the Court on the right of the defendants to 
transfer the property. Such restriction as was 
placed on that power subsequently was due to 
the agreement alone. For the reasons 1 have 
given, the three decisions just referred to do not 
affect the view which I have expressed about 
the effect of the compromise of 1928. 

[9] The conclusion to which I have arrived ia 
supported by the deoision of that learned Judge 
Vatadaobaiiar J., in Ayyappa Naicker v« Tha\. 
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yamninh A. I# R. (23) 1936 Mad. 17 ! (l54 I. 0. 
736), Hi9 Loroship was ooneeroed wifchaoompro- 
Efliae in an cxecutiou proceeding relating to pro- 
perty Dlve:;dy attacbod in ibo proceeding. It 
gpecifica’li ro erred to the attaebmontand provid- 
ed that attachment gbould continue to remain 
in force. It went on to say that, if tbo instal- 
ments fi .creed on in the com promite were not 
duly paid, the decree-holder would bo entitled to 
recover the full amount due under the decree 
by bringing the properties to sale without fresh 
attachment. His Lordship pointed out that the 
language used must be construed with reference 
to the circumstances as they stood at the time 
of the compromise, namely, that the property 
was already attiicbt-d and formed the subject- 
matter of the execution proceeding. He referred 
to 0. 20 n. 11 (2). Civil P. C., w'bicb provides 
that, when a judgment-debtor is given an indul- 
gence by way of instalmeuts, the Court may 
grant that indulgenoe on such terms as to the 
attachment of the property or taking of security 
from him or otherwise as it thinks fit. This only 
carries cut, ha observes, the probable intention 
of the parties when the decree -holder is willing 
to oblige the debtor by postponing the payment. 
In the absence of expressed words creating a 
security, he saw no reason to think that the 
parties would have pref erred Dueb protBction as 
the creation of a security would have afforded 
to the advantages arising from the continuance 
of the attachment which bad already been made. 
These are obeervatiens which apply exactly to 
the present case. The terms of the compromise 
with which we are concerned provided nothing 
beyond (he liability already existing at the time 
when the compromise was entered into. There- 
fore, there is no reason to think that the inten- 
tion was to substitute for the protection given 
by the Civil Procedure Code the protection afford- 
ed by the creation of a charge. In the course of 
his decision, bis Lordship makes an observation 
which supports the distinction drawn by Niyogi, 
J. between private agreements and other agree- 
ments and thus furnishes an explanation appli. 
cable to the decision in Jawahir Mai v. 
Jndomati, 36 ALL- 201: (A. i. B. fl) 1914 P. 0. 

137) His Lordship observes: 

“It may be conceded that ordinarily when parties 
refer in a dooument to particular properties, as a 
eonroe from which debt is to be paid or by the eale of 
whioh a dc^bt is to be realised, there is some indication 
of an intention to make the property more direotly 
liable than on a mere enforcemoot of a personal 
liability”. 

His Lordship adds in tvordfl whioh apply exactly 
to the case before us : 

“Where, however, as in the present case, the facts 
recited in the document itself clearly ehow why the 
document refers to particular properties, and it also 
Appears in what manner the properties are to be made 


available for the obligations arising under the docTr^ 
ment, it will not ba right to ignore these oiroums- 
tancos and imply a kind of general intention to create- 
security”. 

An attempt has been made to distinguish the- 
present case from the reported oases on th& 
ground that there was here a combination of 
two rights given to the demee holders, namely, 
a right under the compromise and a right by" 
reason of the attachment of the properly by the 
civil Court. I have already explained that 
under the compromise the decree- holders got 
nothing in addition to the rights they already 
had under the attachment, and this is one of 
the reasons w'hich I have given for holding that 
no charge was created by the compromise, 

[lo] I come now to the second point urged- 
on behalf of the appellants, that they had a- 
statutory right to redeem the simple mortgage 
and this right cannot be taken away from them 
by any transaction or litigation between third 
parties. The statutory right is claimed by thenx 
under 8, 91 (f). T. P. Act, as it stood on thedate- 
oE the compromise. The section then read: 

“Besides the mortgagor, any of the following perBOna 
may redeem, or inBtiiute a suit for redemption of tbe- 
mortgaged property; 

(f) the judgment'Craditor of the mortgagor, when 
be has obtained execution by attachment of the- 
mortgagor's interest in the property "• 


When the mortgage suit was instituted, this- 
section stood in its present form, and the only 
clause which can possibly apply is ol, (a) : 

“any person (other than the mortgagee of the iuteresk 
sought to be redeemed) who has any interest in, or 
charge upou, the property mortgaged or in or upon 
the right to redeem the same.” 

It is not necessaiy for the purposes of the pre- 
sent case to decide whether S. 91, in its original 


or in its amended form applies. We may assume 
that the original form of this section which 
expressly mentions the judgment creditor who 
has obtained execution by attachment- applies 
It has been held in Baiju Lai v. Thalcur 
18 Pat, 16fi: (A, I B. (56) 1939 pat 7). 

that, even where the otiginal form of S. 91, 
applies, such a judgmentoreditor is not a neces- 
sary party in a suit based on the mortgage 
The correctness of this decision has been sought 
to be questioned on the ground that their Lord- 
ships did not consider the aspect of the matter 
which has been formulated as the second point 
urged on behalf of the appellants. A complete- 
answer to this objection is furnished by the 
following passage from the judgment of Ohat- 

terji J. at p. 168 of the report: 

“There is a still greater diiSculty in the way of tho ■ 
plaintiffs. Whatever rights they might have as attach- 
ing deoree-holders, their attaohmeni and with it those 
rights came to an end when they became the puiohaS" 
ers of the attached properties on 9 9 1918, After tbefa^ 
purchase, they could no longer exercise their right ofc 
redemption as attaching deoree-holdezs”. 
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Here, tbe right of the ciocrc-e-bolders to rodeRiii 
the mortgage under the old s. 91 (f), romaiaed 
in Gxislonce till tbiir purchns^ of tlie ])roporty 
in Augast 1931 — I am txssuiiiiug for the purpO:e 3 
of argument that the old section apiilies to tbo 
present case. Wfien they became the purobaBora 
of the property, bo vvev or. that right was oxtm. 
guiahed by their own act. After the purchase, 
jthey ciutd only seek to redeem the mortgage as 
being the owners of tbe equity of redemption, 
But, as their purchase was p^udenie hie, they 
acquired the property subject to tbe pending 
litigation and tbeir interest was extingoished 
by the sale in execution of the mortgage decree. 

[11] In passing, a reference was made to Mi. 
Fatima Begam v. Bansidkar, A. I. R. (19) 1S32 
ALL, 356: (l36 I. 0 SlO). 1 he decision in that 

case is set out in the following head-note: 

“C, who held a simple money-decree against J5, 
attached tbe property mortgaged by B, in favour of A, 
ID execution of his decree before tbe ingtitiition of the 
moitgagg suit by A, and purchased same in auction- 
sale held in ezeouCiou of his decree after the ingtitu- 
tion of the mortgage suit, and subsequently A, obtained 
a decree in tbe mortgage suit (in which 0, was not 
ipipleaded) aod purchased tbe same property in execu- 
tion of hie decree but v?aB resisted in taldng posges^ion 
by G, Held : that A, was entitled to the property pur- 
chased by him as against C but C, bad the right to 
redeem the property and should have beau made a party 
to A*s suit'". 

This is exactly contrary to tha view taken in 
Baiju Lai v, Tkakur Prasad, 18 Pat. I&5, 
(a. I, R. (26) 1999 Pat 7). Their Lordships held 
that a person entitled under the old s. 91 (f), 
T. P. Act to redsem a mortgaged property is a 
necessary party under o. 34, R i, Civil P, C, 
In the Patna case, however, it was pointed out 
that o. 34, B. 1, speaks of persons ‘‘haviog an 

interest in the right of redemption’' and 

they have given reasons for holding that this 
expression is not identical with “persona having 
the right to redeem”. I am bound loy the previous 
decision of this Court, which accepted the view 
of the Calcutta a ad Madras High Courts in 
preference to that of the Allahabad High Court. 

[12] On tbe above dndinga, this appeal fails, 
and I do not feel called upon to consider a point 
of limitation urged on behalf of the defers danla- 
respondents, which is that the plaintiffs have 
not obtained a sale oertiheate for their purchase 
on 18'8-1931, that they have not obtained deli- 
very of poaseBsion in pursuance thereof and 
have never been in poaseaeiou of the property, 
and that, therefore, by the time they instituted 
the suit on 34-4 1944, they had no subsisting 
interest in tbe property. 

[13] For the teasona given above, I would 
diamias this appeal with ooata* 

« Cl4] Jha G> J« — I agree. The question 
Vhetbei^ a charge woe created by "act of 


parfciGfs” under tbe petition of compromise 
depanda upon tbo oonatruotton of tbe documeu!} 
itself. I read the docnment as a whole and 
coneti’UG tbe words in tbe contoxf; in which 
they have been uzed. It docs not to me 

from the languagB UdcJ tbat tLoru is any word 
or expression appearing in tlis four corners of 
tbo ioetruinenb itself from wbieh it; can ho 
inferred that a chargo was crG-.b_'d by the parties 
on the propci rites under attachment. Wo wore 
refoLTod to some dsci'iious, which have been 
diacussed by my learuod brother, where it wog 
held on the interpretation of certain wards that 
a charge bai been created bat those decisions 
cannot be used by us as a fmide in deciding 
what the true meaniug of tbe words used in 
the compromise petition is. It is well settled 
that in oonstruiog a document two cardinal 
rules of construction have to be borne in mind. 

[15] (l) In construing a written instrumentr 
the plain moaning of iha express words are to 
be rigidly adhered to irrespective of the ques- 
tion of the intention of tbe paidie?. Jn elucida- 
ting this principle, Lord Wenslovdale in the 
GiSfe of Mojiy penny v. Monypenny, (1861) 9 
H L. O. 114 at p. 146 : (31 L. J. Ch. 269) haa 
laid down the rule of oonslruotion thus : 

"The question is uot wbaS the parties to a deed may 
have intended to do by 0^lt^ting iiito that deed, but 
what is the coeaninf] of the words used in th^t deed ; a 
most i.napoitant distinction in all cases cf coastruotioa 
aud llio disregard ol which often leads to erroneous 
conctU’iOD.’’ 

[16] (2) When tbe question is one of pur© 
construction of a written inafcrument, decision^ 
based upon the coastruotion of another docu-' 
meat, couched in eimilac but not the same* 
language, is not binding ns an author ity. In* 
eupport of this rule, I may quote the observa- 
tion of Jeaeel, M. R., in tba case of Asyden v. 
Seddon, (1875) 19 Cb. 394 at p. 397: (44 L. J, oh. 
359) ; 

•‘No Judge cbjects more than I do to referring to 
authoritiee merely for the purpose of a^cariaining the 
ooustrucliojQ of a docummt; that Ig to say, I think it 
is the duty of n Judge to ascertain the coDetractlon of 
tbe iustcumeot before him, and not to reftr to tbe 
construction put by another Judge upon an Instrument, 
perhaps similar, but not the same. The only result of 
referring to authorities for that purpose is confusion 
and error, in this way, that if you look at a similar 
iostrument, and say that a certain constructioa was put 
upon it and that it difiere only to such a slight degreo 
from the dooument before you, that you do not think the 
difference sufBcient to alter the corstruction, youmifs 
the real point of the case, which is to ascertain the 
moioing of the Instrament before you. It may bo 
quite true ihat in your opinion the differoDca between 
the two Instruments ta no: suffioient to alter the con- 
etruotion, but at tbe same time the Judge who decided 
on that other instrament may have thought that that 
very difference would be sufficient to alter the inter- 
pretation of that instcumeot. You have, in faot, no 

guide whatever There is, first document A, and 

a J adge formed an opinion as to its oonstruotion. Then 
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camf' dccamcct G, and sorao other .Tadge has paid that 
it diSoca very little from document A - net suffieiently 
to alter the constructio"— therefore) he construoa it in 
the sume '^ay. Thc-n comes document C, and the Judge 
there comp -res it with document G, and eajs it differs 
voiy littl'-s and therefore be shall conslrue it in the 
same way. And to llie construction has gone on until 
W 0 find a docuiTient which is in totally different terms 
from the first, and which no human being would think 
of construing in the same manner, but which has by 
this tirocesg come to be conetrued ia the same manner.” 

[ 17 ] IIu reiterated the same principle in the 
case of In ra Neiv Callao^ tl883) 22 ch. D. 481 
at p. 4SS : (52 L. J. ch. 283) and put the pro- 
position thus ; 

"Nothing is better st tiled than that the construction 
put upon an instrument by a Court of law or equity 
ig not binding on another Court of law or equity, even 
of inferior jurisdiction, as regards the oonsttnotion of 
an infiriment couched in somewhat similar language/’ 

OoUin?, M. R. in the case of FouJger'V. Arding^ 
(1902) 1 K. B 700 at p. 704 : (71 L. J. K. B. 499) 
hag also put the canon of constraotion thus : 

“It appears to me that a lamentable waste of judicial 
time and power is often involved in examining deci- 
sions with regard to tbs meaning of words which, with 
one context, are capable of ooe meaning, and, with 
another context, of another meaning,” 

Therefore, baariag in mind these cardinal oanong 
of construction, I find myself unable to agree 
with the contention of the appellant that the 
three items of properties mentioned in the 
petition of oompromise were made security for 
the payment of the debt duo to the appellant. 

V,B-B. Appeal dismissed, 
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Bamnivas Kkandelwal and another — Ap- 
pellants v- Mt, Mariam — Bespondentt 

A. F. 0. 0, No. 71 of 1950, D/- 15-9-1950. 

(a) Workmen’s Compensation Act (1923), S. 30 
(1) (aj— Defective order— Appeal. 

Although an o der of the Cjmmissioaer la defective 
in form in that the amount of compensation is not 
speoiffed as a lump sum, the appellant oannot be 
deprived of his statutory right of an appeal on aooount 
of this defect. [Para 3] 

Anno. Workmen's Comp. Act, S, 30 N. 4, 

(b) Workmen’s Compensation Act (1923), S. 30 
(3)— Appeal filed in time— Delay in filing certificate 
Condonation— Sufficient cause. 

Wbeie tho appeal was filed in time but it was not 
accompanied by the oertifioate of the OommisBioner and 
by the time it was filed the appeal had become time- 
barrod, and it was urged that the time occupied in 
taking a certified c'^py of the order appealed against 
ehould be taken into consideration in applying S. 5| 
Limitation Act and that the appeals under the Aot, 
not being very common, the procedure of filing a 
certificate was unknown to the counsel: 

Held that these wore sufficient grounds for exten* 
eion of time in order to condone the delay In filing the 
oertificate, [Para 6] 

Anno, Workmen’s Comp. Aoti S. 30 4, 
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(c) Workmen's Compensation Act (1923), S. 19 
(1)— Question whether person is workman— Com- 
missioner’s jurisdiction to decide — It and when 
ousted. 

All that 3. 19 meang Is that if there is an agreement 
between the parties in regard to the question whether 
tho injured person is or is not a workman, the 
juriEdictioD of the Commissioner to decide it is ousted. 
But the aectiou does not provide that even if there is 
no agreement between the parties on this point, and 
even though the materials might indicate that the 
employee was not a workman at all as contemplated 
by the law, yet tho Commissioner should ass nme that 
he was a workman and proceed to award compensa- 
tioD. [Para 3J 

Anno. : Workmen’s Comp, Act, S. 19 N. 1. 

(d) Workmen’s Compensation Act (1923), S. 2 
(1) (n) —Daily wage earner if workman. 

A daily wage earner may be regarded as a workman 
provided be fulfils the other oonditions of the defini- 
tion. [Para 9] 

Anno. Workmen’s Comp. Act, S. 2 (1) (n) N. 8. 

O, P. Das and Shamhhu Nath — fer Appellants ; 
Basanta Chandra Qhose —for BespondenL 

Sarjoo Prasad J.— This ia an appeal nnfiec 
S> 30, Workmen’s Compensation Aot iviil [8] 
of 1923) preferred On behalf of the employer 
against whom an award of compensation has 
been made by the Commissioner appointed 
under the Act. The appellant has been directed 
to pay a sum of Rs. 3,400 by way of oompensa. 
tion to the respondent who happens to be the 
widow and dependent of the deceased Farid 
Khan said to be a workman employed by the 
appellant. 

[3] The facts giving rise to this appeal are 
that Farid Khan, the husband of the respondenti 
Mt. Mariam, was employed as a mason by the 
appellant in construction of a building. The 
case of the appellant is that this building was 
a residential building, the appellant himself 
being a trader in mica. The said mason was 
employed on a wage of Rs. 2/6 per day. He had 
worked for five or six days on the said construc- 
tion, when he fell down from the roof of the 
house which was under construction and re- 
ceived injuries as a result of which he subse- 
gue ntly died by midnight of the same day. 
This unfortunate incident happened on 4- 12-1948* 
On 6 - 12 - 1948 , the appellant informed tho police 
about the death of the respondent’s husbandi 
and on 14-13-1948, the appellant is said to have 
paid a sum of Hg. 1900 and another sum of 
B 3 . 600, in all BB. 2,400 to the respondent for 
which he obtained a receipt duly signed by her. 
This receipt is dated 14-13-1948, and has been 
produced by the appellant. It shows that the 
widow received Es. 3,400 by way of compenaa. 
tion and by agreement waived all claims against 
the appellant for compensation The respondent 
Mt. Mariam does not specifically dispute tto 
genuineness of tho reoeipfcbut she allegea that she 
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received only a eum o! Bs. 600 on tbs death of 
her huibind and waq non pi id any more money. 

It appeara that tne polioe thereafter submitted 
a final report in whicu they stated that Farid 
Khan wag working ag a ma »on over the build- 
ing of the appellant and he fell down from the 
roof of the building which is 14 ' high from the 
level of the ground while he was se-*ting bricks 
on the northern wall of the building. The report 
also sho ws that Mt Mariam is alleged to have 
been paid Hs. 61 .O out of a sum of Rs. 2,400 
and it was further repoi’tGd that the proprietor 
might be asked to pay oompeasation to the 
widow. On this report, it appears that a pro- 
oeediDg for payment of compensation under the 
Workmen’s Oompensttion Act was started and 
subsequently on 23-12-1949, a petition waa also 
filed on behalf of the respondent claiming com- 
pensabion to the tune of Rs. 2,000. On this 
appUoaiion having been filed which waB, as 
the Commissioner says, to “roguUriso the 
demand," the appellant was ordered by an 
order dated 27- 12.1949, to deposit the amount 
into the eub-tresaury wbioh may ba found on 
oaloulatiOQ payable to the widow of the deceased, 
the respondent in this appeal. 

E3] This appeal has bseu accordingly filed 
aga nst the order of the Commissioner, dated 
27-12-1949, which purports to bo an order 
awarding compensation Now, 8. 3o (i) (a), 
Workmen’s Compsngation Act is that an appeal 
shall lie to the High Court from an order of 
the Oommisnoner awarding as compensation a 
“lump fium.” The order doog not indioite that 
any lump sum hag been fixed in the order in 
question, but there is no order on the record 
showiog that any lump sum hal been fixed 
except the preyious order io which tentatively 
the appellant had been asked to deposit a sum 
of He 2000 by way of compensation. The ap. 
pellaot submUs that iu pursuance of this older 
dated 27-12.1949, a sum of Rs. 2400 calculated to 
be payable as oompansation he has been called 
upon to deposit- Therefore the defect in the 
form of the order cannot deprive him of a right 
to appeal which is available to him under the 
law. There is no doubt that this appears to be 
the final order passed in the case, and although 
the order is defective in form, yet the appellant 
cannot be deprived of bis statutory right of an 
appeal on aocoant of this defect in the garb in 
which the order has been clothed. It is under 
this Order that he baa bsen directed to pay the 
lump amount of oompansation of Bs. 2400. 
Therefore, this order is undoubtedly an appeal- 
able order provided it conforms to the other 
requiramenta of the law, namely that the appeal 
involve 3 a substantial question of law and that 
it is not otherwise barred. 
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[ 4 ] On behalf of the respondent, a preliminary 
obiection haa bean raiaod as ti the maintain- 
ability of the appeal though of oourse in ro ly 
to the aT'gumonts of the learned counr^e! for 'he 
appellant The contention 13 that the appeal is 
time barred. According to the contention of the 
respondent, the appeal wag filed on 25-2- 1950. 
It 13 urg.3d that t '0 appeal could not liavo been 
agains'’. the order dated 27-12 <919, uni tha^ it 
wag really ngainsti the order dated -28. 11-1949, 
under which the amount of oompansation wag 
fixed. The regjjoulont says that the appeal, 
beyond 60 days from the date of tliia order 
dated 28-11-1949 is hojolegsly barred under 
6. 30 ( 2 ) of the Act The order da^^ed 23-11-1^49, 
ia not the order appealed against and could not 
have been the order appealed against The 
memorandum of appeal quit:? clearly sho-vs that 
the appeal is directed against the order of the 
Oommisnoner dated 37-13 I9i9. That apart, it 
is quite clear that the order dated 29-11-1949 
was not a final ordtr. The order reads thus *. 

“U appaats that the amount of Rs. 2.006 compeasa- 
tioa was cilculated roughly. Call second party to fils 
papers regarding service length and other particulars 
regarding asrvice of the deesaaed by iO.12.'^’ 

[5] Evidently this order was not a final order 
becauge the Commisgioner required further evi- 
dence to determine the amount of oompensation 
paid and it was only when the further materials 
were produced b.3fore him that the final order 
wag pageed on 27-12.1949. It cannot, therefore, 
be contended with any show of reason that the 
appeal should be taken as against the order 
dated 23-11-1949, and not the one dated 27-12-1949. 
I have already pointed out that even this order 
is defective in form because oven here the 
amount of comp^njalion has not been a speci- 
fied as a lump aum, but it is the only final order 
on the record in pursuance of which the appel- 
lant baa been directed to pay the amount of 
compensation and there 13 no other final order. 
Therefore I am bound to assume that this ia the 
order which fixed the lump amount of oompea- 
satioa, and ia, therefore, appealable. The appeal 
is, therefore, within 60 days from the order 
appealed against and ia not barred by limitation. 
The respondent baa, however, raised another 
argument in support of her oontention that the 
appeal Is barred even if it ia held that the appeal 
ig directed againat the order dated 27-13-1949. 
Section 30 (ll in ita last proviso enjoing that no 
appeal by an employer under cl. (a) shall lie 
unless the memorandum of appaal ia aooom- 
paoied with a certificate by the Ooramisaioner to 
the effect that the appellant has deposited with 
him the amount payable under the order appeal- 
ed against. It ia contended that no such certifi- 
cate accompanied the memorandum of appeal 
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afc the tiiac Tvhftu it wa3 filed but aubaequenfcly 
wban tho uttoatioa or tbe appeliaub waa drawn 
to this fact, he produced a certificate and filed 
it in Coiu-t after makicg the necessary deposit 
on 2 S-lJ’O. By that time, the contention of the 
respouden!' is tiiat the appeal ha * become ftlueady 
time barcf'd. This contontion is undoubtedly a 
serious coatention. On tho language of the sec- 
tion it -3 liouoUul whether when an appeal has 
been fih'd within the period of iimitaticn allowed 
by law, it would be time- barred merely because 
it- ia not accompanied with a certificate by the 
Oommiscicmer fco the effect that the appellant 
has deposited with him the amount payable 
under the order appealed against. It Bays that 
no appeal by an employer under sub-cl, (a) shall 
lie unless the certiocato is given. In other words, 
if the certificaie ia nafc produced at, some stage 
betore the nearing of the appeal, the appeal will 
not be entertained. The liraitition of 60 days 
appliea to the preferring of an appeal. It is no 
doubt true that the certificate in question may 
be^ a Vary material document which the law 
enjoins to be filed in order that the appeal may 
bo entci I aiuQcl, but I feel doubtful whether 
merely b-osuae of the non.production of this 
certificato within the period of limitation the 
appeal will become barred, In this ease, the cer. 
tificate Wiis produced on 2.3.1950, and the appeal 
itself had been filed within the period of limita* 
tion. But even if it is assumed for the salie of 
argument that the memorandum of appeal 
without being accompanied by the certificate in 
question was iuGompetont, the question arises 
whether time couH bo extended by this Court 
and the delay in the production of the certificate 
rn question condoned. There is no doubt that 
UDuer 8. 30 ( 3 ) of the Act the provisions of s 5, 
Limitation Act, apply to appeals under this 
section. The appellant has, therefore, asked us 
^to condone the delay, if any, on the ground that 
there was sufficient cause for doing so. It is 
urged that there was some time occupied in 
taking a certified copy of the order appealed 
against, and that time should be taken into oon- 
sideration in applying 8. B, Limitation Act, and 
it 13 ^ also urged thio appeals under the Work, 
men's Compensation Act, not being very com- 
mon, the procedure of filing a certificate was 
unknown to the learned oounsol, Mr. G P. Das, 

(who himself is a eouaeel of long standing and 
experience), until the matter was brought to his 
notice by the stamp report. In my opinion, 
these are sufficient grounds for extension of time 
in order to condone the delay in filing the oerti- 
fioate of the Commissioner as required by the 
law. There is no doubt no formal application 
before us under s. e, Limitation Act, but these 
undisputed facts are there; and we oan take into 
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consideration these factors in deciding the ques- 
tion of limitation. That being so, I hold, in the 
firat place, that the appeal is not barred, and 
even if it were taken to be so, the delay, if any, 
ehould be condoned under 8 6, Limitation Act 

[6] Turning to the merits of the appeal, the 
learned counsel for the appellant has urged three 
points for our consideration. He oontend’s that 
the deceased was not a workman within the 
meaning of the Workmen’s Compensation Act; 
(2) that the amount of compensation was not 
properly determined as required by S, 6, Work- 
men’s Compensation Act; and ( 3 ) that there 
being already an agreement under which the 
liabilities of the parties bad been adjusted and a 
memorandum filed in Court, the Gommiesioner 
acted with material irregularity in not recording 
the memorandum in a register prescribed by 
law under S. 28, Workmen’s Compensation Act. 

I will deal with these points in the order in 
which they have been urged. 

[ 7 ] The word '* workman” has been defined 
in B. 2 (□) of the Act. I shall refer only to the 
relevant portion of the definition. “Workman*’ 
means any person (other than a person whoea 
employment ia of a casual nature and who is 
employed otherwise than for the purposes of the 
employer’s trade or business) who is : (ii) 
employed on monthly wages not exceeding three 
hundred rupees, in any such capacity as is 
specified in scb. il. For the appellant it is con- 
tended that the employment of Farid Khan, the 
deceased, was of a casual nature and he was 
employed otherwise than for the purpose of the 
employer’s trade or business. The deposition of 
witness 1 on behalf of the appellant is that 
Farid Khan commenced work in the bouse of 
his master only 5 or 6 days before be died, and 
his malili deals in mica, and that Farid Khan 
did not do any work in the mica baaimss. It 
is, therefore, argued that be did not come with- 
in the definition of the word 'Workman” under 
the Workmen's Oompansatioo Act. It is further 
to be noticed that scb. ii provides the tollowing 
ae answering the definition of "workman” with* 
in 8, 2 ( 1 ) (n) of the Act sabjeot to the provision 
of that section. It provides under Art. (vili) of 
Sob 11 that 

‘‘any person employed in the oonstruetion, repair or 
demolition of (a) any buildiog wbioh ia designed to 
be or is or has been more than one storey in height 
above the groand or twenty feet or more from the 
groand level to the apex of the roof ia a "workman” 
under the Aet." 

Now, there is no evldenoa here that the buildicg 
from which Farid Khan fell and received the 
iojuries was a building of this type, On the con- 
trary, the final report submitted by the police 
on the basis of which the proceedings appear to 
have been started shows that the deceased fell 
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•down from tbd roof of a builtHug which was 
only feet high from the level uf tbo ground 
while be waa setting bricks on the nortborn wall 
of the building. Nti'hei' I’afty has argued be- 
fore us that this roport has not been properly 
brought on the records of the case and has not 
been proved by the person who made the report. 
'But as it appears to have beta the basis cf tbo 
proceed ings about which I pi esrntly have to 
make my ooramente, it seems fo have been ad- 
'.mitted in the record by the Sub-divisioo&l Ma- 
■giskrafcd who also happens to have the power of 
a Oommi 831 oner under this Act. Kowj there is 
no finding by the learned Gommisaiouer as to 
whether Farid Khan, the person employed, an. 
swera the description of a workman having re- 
gard to these materi il considerations urged on 
behalf of the appellant. The respondent, how- 
ever, QontBuds that it is not open to the appel- 
lant to raise this question now before this Court. 
The respondent points out that when notice was 
issued to the appellant to show cause why fie 
should not deposit a sum of Rs. 2000 by way of 
oompensatioD by the Oommissiouer, he did not 
urge before him that the deceased Farid Khan 
was not a workman within the meaning of the 
Act, and that, therefore, no action could be 
taken against the appellant. But, on the other 
'hand, he filed a petition in reply stating that 
Mt, Mariam, widow of the deceased Fa^id K'aan, 
'the present respondent, bad amicably settled up 
the matter with the appellant and the appellant 
in purauance thereof had paid a sum of bs. 2400 
instead of R3. 20L0 to bee in presence of respec- 
table gentlemen for which she had granted a 
written receipt of the payment. It is, therefore, 
tirged that the appellant having failed to raise 
this contention before the learned Oommissioner, 
it waa not necessary for him to determine whe- 
ther the deceftfied Farid Khan waa or was not a 
Hworkman within the meaning of the Act. Reli- 
nnoe is placed on S. 19 (i) of the Act which 
eays : 

“If any question arises in any nrooeedinga under this 
'Act to the liability of any person to pay oompepsation 
^inclading any qaeatioa as to whether a person injored 
ia or 13 not a workman). ..the question shall, in default 
of agreement, be settled by a Cc mm lesion ec.” 

[8] It is argued that there being apparently 
no disagreement in regard to this question, it 
was not for the Oommtssioner to settle it. Sec- 
tion 19 does not altogether bar the consideration 
of the question as to whether a person injured 
is or is not a workman. All that it means is 
that if there is an agreement between the par- 
. ties in regard to this qaeation, then the jurisdic- 
tion of the Oornmissioner to decide it is ousted, 
i But the section does not provide that even if 
there is no agreement between the parties on 
Jbhis point* and even though the materials might 


indicate that the employeo wai not a workman 
at all as contemplated by the law, yet tno Com- 
miesioner should aasumo that be was a work 
man and proceed to award compensation. Hero 
the oohtention of the appellant in e/idenoeap- 
pears to have been that bo was a casual em- 
ployee and not employed for the purposes of 
the mica trade or business which is renHy the 
trade and bnainess of the empbiytr. This dots 
not appear to have been challenged in the evi- 
dence of the roapondent, yet the matter was left 
undoolded by the learned Gommisaionec who 
prOGoeded to assess the amount of compsusation. 
I can quite underatand a ca=6 where patties 
have definitely agreed both as to the ptrsnu for 
whom compensation is claimed being a work- 
mau and also as to the amount of the ooni- 
pensation. In such a case undoubtedly the 
jurisdietiOD of tbs Commiasioner ia ousted, and 
it woull not be necessary fcr him to decide this 
question. But on the language of S. l:>, it is 
difficult for me to bold tb&fc evan where the 
point is a moot point, and evon where the evi- 
dence might indicate thR.t the employee was not 
a workman as required by the law, the Oom- 
tnissionar will have no jurisiiction to dtoide 
those points. Ia fact, the vary object of the Act 
ia for payment of compensation m rGsp:ct of an 
injury caused to a “wo-kmin,’* and if an indi- 
vidual is not a workman at all, he may have 
his remedies under some other law for recovery 
of damage, but not under the Workmen's Oom- 
psnsation Act. In the petition which was filed 
by the appellant in answer to the show cause 
notice it ia not anywhere shown that the appel- 
lant admitted that Farid Khan, the deceaeed 
was a workman as underatood by the Work- 
men’s Compensation Act. It is tins he says that 
the matter bad been settled between the widow 
of the deceased and the appellant amicably in 
presence of respectable gentlemen, but it is 
nowhere admitted that the deceased was a work- 
man as understood by the Workmen’s Compen- 
sation Act. The question, therefore, in my 
opinion, was an important question and should 
have been considered by the learned Oommis- 
aioner before deciding about the compensation 
payable to the respondent. 

[9J The next contention is also important. 
Section 6 of the Act deals with the method of 
calculation of wages. Clause (a) of the eeotion 
applies to those cases wliere the workman has, 
during the continuance of not less than twelve 
months immediately preceding the accident, 
been in the set vice of the employer who ia liable 
to pay compensation. This clause will not evi. 
dently apply to the present case because the 
employee bad been working in the building only 
5 or 6 days before he died. Clause (b) of the 
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Bection applies to thoH© oi939 where the whole 
of the c*OQ‘inuoi23 psnod of aervioe immediately 
precetiiug fhe acei(5eut during whiob the work 
mau wia in the eetvice of the employer who is 
liable to pay the oocapensation was less than 
one month, and ol, (c) applies in all other cases 
where fha monthly wages shall be thirty times 
the total wagfs earned in respect of the last 
continuouj period of service immediately prece. 
ding the accident from the employer who is 
liable to pay compensation divided by the 
number of days comprising such period. Now 
from the language of the section it is plain that 
the specific c'aose applicable to the present case 
would be cl, (b) bscause the whole of the con- 
ticuous period of service immediately preceding 
the acoidpot; was less than one month. It is 
true that the employee in this case had not been 
on mocfebly wages. From the evidence it appears 
that he was getting Rp. 2-8-0 a day. It was 
pointed out by Beaumont C. J., in EUermans' 
City and H dl hines v. .4sjEs Thomas^ a. i. B. 
(25) 1938 B Jm. 110 : I. L. B, (1938) Bom. 44 that 

‘‘the referencG to employment on monthly wages in 

i ’ loeana employment at wages 

which do not exoeel an average of Rs. 300 a month. It 
seems to me quite impossible, reading this Act as a whole 
to eay toat u was limited to workmen who are employed 
by the moQlh so that it would not inolude workmen 
employed by the day or by the week or by the 
year. If that ware the meaning of the Aot, every 
employer could get out of it by employiug his work- 
meu otherwise than by the month, I feel no doubt 
whatever that the meaning of the expression ‘monthly 
wages not exoeeding three hundred rupees' means 

wages which do not exceed an average of Rs, 300 a 
month. ’ ® 

From this ifc follows that a daily wage earner 
also may be regarded as a workman provided 
he fulfils the other conditions of the definition. 

I am at present on the question of method of 
calculation of wages and I was saying that ol, (b) 
is the specific clause of s. 6 which would apply 
to the present case. Now, if this is a provision 
under which the assessment should be calculated, 
then the ^assessment does not appear to have 
been legally made. Under cl. (b), it should be 
either on the basis that the monthly wages of 
the workman should be deemed to be the 
monthly average amount which during the twelve 
months immediately preceding the accident was 
being earned by the workman employed on the 
same work by the same employer, or, if there 
was DO workman so employed, by a workman 
employed on similar work in the same locality. 
For the appellant it has been rightly contended 
that there is no evidence given in this case to 
prove either of the two factors on which the 
wages miy be calculated in the case of the 
deceased worker with whom we are oonoerned. 
The Court below appears to have proceeded to 


assess the amount of compensation on the basis* 
oi the calculation as provided in ol. (o) of 8. 6. 
This, in my opinion, was an incorrect basis. As^ 
I have said, the calculation should have been 
made under ol { b) of S . 6 and the materials requi- 
red to be proved in making that calculation* 
should have been called for, if available, 

fiol I shall now come to the third contention 
advanced by the appellant which, in my opinion 
is the most substantial contention. The appel- 
lant contends that the amount of a lump sum- 
payable as compensation had been settled by 
agreement between the widow of the deceased- 
worker, the present respondent, on the one band,, 
and the appellant, on the other, and a memo' 
randum of the same bad been prepared in th& 
form of a receipt whiob bears the thumb impres- 
sion of the respondent and has been witnessed 
by six other witnesses, one of them being 
District Board overseer. The document has 
been produced and has been marked as ex. B iir 
the case. Ae this is a very material document 1 
may as well reproduce the whole of its contents- 
It runs as follows : 

**I am Mariam Rissa, widow of Farid Ian deoeaeed^ 
reeident of Kharagdiba, P, S. Jamua, district Huxaxi* 
high and I admit as follows : 

That my hueband died on 4.12-48 meeting an aooi* 
dent. 

That I am fully satisfied that the Company wbiohr 
employed him is quite innooent. 

That having received Bs. 2400 (twenty four hundred 
lopees) by way of compensation I put my eignatur^ 
and pen mark. In future I will have no claim against 
the company.'* 

(His Lordship referred to the evidence and 
proceeded : The evidence ol these witnessea 
which I have no reason to doubt in the least very 
clearly indicates that the document in question 
was a genuine document and contained an 
agreement between the parties in regard to tha^ 
amount of compensation and the payment there* 
of. The agreement ought to have been recorded 
by the learned Oommiesioner as provided in 
S. 28, Workmen's Oompansation Act. The learn^ 
ed Commissioner, however, refused to record tbo 
same. In doing so be made the following oh- 
servation: 

“Though evidence has been recorded, I do not find 
it necessary to go into it. 1 find from perusal of 3. 8 (1), 
Workmen's Oompensation Act (VIIl [8] of 1923) that 
payment should be made through the CommiBsioner 
and any payment made directly by an employer shall 
not be deemed to be a payment of compensation. In 
this case the payment, if at all made, ha? definitely 
not been made through the Commissioner. The oppo* 
site party says that there was mutual agreement and 
as such the payment was made outside the Court. But 
in that case the opposite party should have at least 
informed the Court or should have executed a memo* 
randum oi agreement as required under Sa. 28 and 29 
of the Aot . . , , “ 

[111 Now, this, in my opinion, seems to be &> 
clear miaaonceptlon of the provisions o/ the law- 
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The doQumanl; (ex. B) ia ojearly a memorandum 
whiob ahova that the oampeiisAtion payable had 
been aettled by an agreement between the par* 
tiea, and the memoi'andum in queBtion bad been 
produced before the Oomniissiouer. The law 
then requires that the Oommiesioner eball on 
being aatishHd as to its genainoueas record the 
metnoeandum in a regiater in the presoribed 
manner, I do not understand what the Oommis- 
eioner means by saying 

"in that case the opposite party should have eseeut- 
ed the memoranda m of agceement as required under 
Ss. 23 and 29 of the Aot.*' 

The memorandum was already there executed 
by the respondent and bearirg her thumb mark 
witnessed by several witnesses most of them 
being di8intore3ted residents of the place, and 
having considered the evidence, I feel no doubt 
in my mind that it was a genuine agreement If 
the learned Commissioner bad applied his mind 
to the provisions of the law and proceeded to 
consider the evidence as I have done, I have no 
hesitation in thinking that he would have come 
to the same oonoludion, namely, that the memo- 
randum regarding tbe agreement was a genuine 
memoraudam, and, therefore, tbe Commissioner 
was bound to record the same in a register as 
prescribed by the law. Tbe CommiTsioner has 
not proceeded to do so, I have, th- refore, no 
option but to sat aside the order of the learned 
Commissioner and to direct that tbe memoran- 
dum in question should be registered by him aa 
required by Sa. 26 and 29 of the Act. I consider 
it unnecessary to send tbe case on remand for 
the purpose of determining tbe genuineness of 
the dnoument when on a consideration of the 
evidence, I feel that there is no doubt as to its 
genuineness. Xu this view of the matter it would 
be unnecessary now for tbe Commissioner to 
decide the other two questions raised by the 
learned counsel for tbe appellant inasmuch as 
the agreement in question concludes tbe matter. 

[12] I cannot, however, part with this case 
without making a few observations in regard to 
the irregularity of the procedure adopted by tbe 
learned Commissioner even from the very stage 
of the initiation of the proceedinps. A reference 
to tbe order sheet shows that tbe proceedings 
were initiated as early as 6-1.1949, not on 
any claim for oompensition filed by the res- 
pondent as required by 8. lO (a) of the Aot but 
upon the report of the police. It is true that in 
rare oases tbe Commissioner may decide any 
claim to compensation in any case notwithstand- 
ing that notice bad not been given or the claim 
bad not been preferred in due time aa provided 
in sub- a. (1) of 8. lOj if he is satisfied that the 
* failure to give notice or to prefer a claim was 
due to sufifioient cause. There is no such case 


here. In fact tbe lady, the respondent, never 
moved in the matter at all and very probably 
never intended to move in view of the settle- 
ment butween the parties. But the Sub-divitiional 
Magistrate who was aleo tbe Commissioner ieeu- 
ed notice on the police report direoting the 
appellant to show cause why he should not pay 
Rs. 2,000 by way of compensation to the depoa- 
donfe of the deceased worker. When no reply was 
received to this notice, he directed an aoknow- 
ledgment due registered letter to be sent to tbe 
appellant to deposit the money by 30-4-i9i9. 
Then on 30-4-1949. the appellant fiUd a peti. 
fcion to which I have already refened in 
course of my judgment. In this petition the ap- 
pellant stated that the matter had beau amicab- 
ly settled between the parties, and that the widow 
of the deceased Farid Khan had been paid 
B 3 . 2400 as compensation and filed a receipt 
(ex. B) in support of the same. This petition 
accompanied aa it was with the memorandum 
Ex. B must be treated aa one under s. 23 of tbe 
Act. Tbe Commissioner then directed notice to 
be iaaued on the widow to appear before him for 
verification. He does not appear to have been 
conscious at this stage of tbe existence of 3. 23> 
Workmen’s Compensation Act, as hia aubeequenfc 
order shows, yet it mast be assumed that the 
order of 30.4-1949, asking the widow to appear 
for verification purports to have been under 
B. 28 of the Aot. On the next date the 
respondent did not appear, and the Oommis. 
sioner directed tbe Sub- Inspector of police 
to make her appear before him on 10-6.1949, 
and on loth of June the respondent appeared 
for the first time when she denied having 
received the entire Bs, 2400 but admitted re- 
ceipt of only Be. 600. She was then called 
upon to produce her witnesses to prove her 
case. It should be noted that on this date 
when she appeared she did not prefer any 
claim for compensation. After two adjourn, 
monta on 8-8-1949, she produced a witness. 
But as this was not sufficient, she was asked 
to produce all the witnesses on the next date, 
that iS) 20-8-1949, when her witnesses were 
examined and the case was adjourned to isth 
of September for the evidence of tbe opposite 
party, that is, the appellant. The second party, 
meaning the appellant, produced his witnesses 
on 6-10-1949, when bis witnesses were examined . 
Tbe Commissioner then directed the matter to 
be put up for hearing on 8-11-1949, which was 
again adjourned to tbe S3rd of November when 
he beard the parties and directed that the 
matter should be put up on the loth of December 
for orders. Thus he should have proceeded to 
decide on the evidence whether the memorandum 
EX. B was or was not a genuine agreement 
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between the pfirtieg. This he did not do bat in 
the mean time on 2^-11- 19-i9, a claim petition foe 
the first time was filed by the respondent which 
the learr^ei Commissioner says was "to regu- 
iarite the clomand’V Now, the Commissioner 
having heard the evidence in regard to the 
genuioenecs of the agreement should have pro. 
oeeded to decide this matter. But ag I have 
f-hown from his order he refused to do so and 
then on the application filed on 23 11-1949 he 
passed the order of oempengation. If the learned 
Commissioner had observed the procedure laid 
ciown under the law, the parties would Lave 
been eavoci much of the unnecessary cost and 
haraEsment caused to them, I do not mean to 
suggest that the claim petition filed on the 23rd 
November was beyond time because the work- 
man’s death occurrecl on 4-12-1949. But even 
tois claim petition was not a regular claim peti. 
tion. It is quite apparent that it had been filed 
at the end of the proceedings when the parties 
bad been beard in regard to this matter of 
genuineness of the settlement, and adduced their 
evidence on the point. Thfre is an allegation 
made in the petition that some notice cf claim 
was served upon the employer but no euob 
notice has been produced on the record. In 
my opinion, therefore, most of the procedurtg 
adopted by the learned Commissioner appear 
to have been illegal and misconceived. The 
procedure which may be deemed to be regular 
is from the stage of his order dated 30 . 4 . 1949 , 
up to the stage of hig order dated 23 11-1949 
when be again erred in entertaining the petitioa 
for compensation dated 23-11-1949, filed by the 
respondent which he erroneously thought was to 
regularise the demand. I have held that there 
was a genuine agreement between the parties as 
required by S. 28 of the Act, and. therefore, the 
agreement should be registered by the Com- 
missioner as it was his bounden duty to do so. 

tl3] In the ciroumstancea, I would allow the 
appeal, set aside the order of the learned Oom- 
miasioner directing the payment of compensa- 
tion by the appellant, and I would order that 
the settlement by agreement as embodied in 
Ex. B bc-ing a genuine settlement, this neemo- 
randum should be recorded by the Oommissioner 
in a register as prescribed by law and the case 
disposed of aocordingly. I do not think that it 
would be proper in this oase to a'tvard any costs 
to the appellant, and I would, therefore, direct 

that each parly should bear its own costs 
throughout. 

ti4] Imam J. — I agree to the order pro- 
iposed. 

Appeal allowed. 
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Shri Siihodh Cropol Bose — PetUionsT v, 
Dalmia J am & Co., Ltd, and others — Opposite 
Party. 


. Miso. Judicial 0.136 No. 77 of 1950, D/- 19.9-1950, 

, / (a) Civil P. C. (1908), O. 39, R. l_Land-Priina 
■ facte title. 

I There caunot be an order of injunction with regard 
Sto a piece of land unless there is a Ondiog that the 
fperty which aeeks the order of injunction has satisfied 
I the Court about his prima facie title to, and possession 
fof, the land. [Para 41 

Anno. C. P. C., 0. 39, B. 1, N. 3. 

(b) Civil P. C. (1908), 0. 39, R. 1 -Erroneous 
order of injunction—Breach. 


The party against whonn an order of injanotion is 
made cannot disregard the order on the groaod that It 
is erroneous in any particular. Right or wrong, the 
injunction order binds him, and he disregards it at his 

[Para 6] 

Anno. G. P. C., 0. 39, R. 1, N. 18. 

(c) Criminal P. C. (1893), S. 144-Order under — 
Eilect. 

The Magistrate cannot by an order under S. 144, 
Ciiminal P. C. deter mi oe questions of title or pofses' 
sion; noc can such an order afford protection to a party 
against whom an order of injunctioa is passed, 

[Para 9] 

Anno. Or. P. C., S. 344, N. 8. 

(d) Civil P. C. (1903), 0. 39, R. l—Party to order 
of injunction—Breach — Plea of different capacities. 

A party to an order of injunction oannot with 
impunity, disobey the order by aasomlng, or taking 00 , 
a diSerent capaoity in respect of the act or acts whioh 
ooDslitute a breaah of the order of injunction. [Para 10) 

Anno. 0. P C., 0 39, R. 1, N, 18. 

(e) Civil P. C, (1908), O. 39, R. 1 — No formal 
order drawn — Breach. 

Where in accordance with the praotice of the High 
Court; no formal order of fojunotion is drawn up a 
party to the order cannot plead igooraooa of the terms 
of the order but other parsons who are not in a position 
to know the exact terms cannot be said to have 
committed a breach of the order. [Para 14) 

Anno. C. P. 0., 0. 39, B, 1, N. 18, 

P. B. Das, Arun Chayidra Mitra, A, K. Bose atid 
S. If. B-rse for Petitioner; K. K, Ferma, P. If, 
Qour, B. P. Kalriar, Thakur Quru Sewak Singh and 
Advocate-General — for Opposite Party, 

Das J On the applioation of Sri Sabodh 

Gopal Bose, whom 1 eh all hereafter call the 
petitioner, thie Court issued a tule on the 
opposite parties, eight in number, to show oause 
why they should not be proceeded against for 
contempt of Court, either for wilful disobedience 
of au order of injunction passed by this Court 
on 16-12 1949, or for aiding or abetting the said 
disobedience. The opposite parties are (l) Messrs- 
Dalmia Jain and Oo. Ltd., a Company registered 
under the Companies Act, 1913, and carrying on 
buslnees with their regietered office at Dalmia- 
naga^ Police Station Dehri in the district of 
Shababad ; (2) Sri B. N. Pandey. Sub divisional 
Magiatrate, Sasaram; (s) Sri B Singh, Bnliu- 
Inspeotor of Police, Police Station BohtoSi distfidi 
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'BhahabAd; (4) Sri Hari Datfc, degoribcO ag 
Aitocney for Messrs. Dalmia Jain aud Go. Ltd.; 
•(6) Sri K. B. Upadhaya, desoribod as Secretary 
■of Messrs. Dalmia Jaiu and Co, Ltd. and of 
MesarSt Bobtas Quarries Ltd.; (c) Sri Fakirohand 
Mabesvrari, Quarry Mauag^r, Bobtas Quarries 
Ltd.; (7) Sri Shanti Prasad Jaio, alleged to bo 
the managing Director of Messrs. Dalmia Jain 
and Go. Ltd.; and (s) the Bobtas Quarries Ltd., 
■a company registered under the Companies Act, 
1913, and carrying oa business with their regis- 
tered office at Dalmianagar, Police Station Dehrl 
in the district of Shahabad. 

(2] The facts and oiroumetances which led to 
the order of injuaotion referred to above, have 
been set out in detail in SubodU Gopal Bose v. 
ProvinC9 of Bihar, aj.b. (97) 1950 pat. 322 :(91 
P.L.T. loo). It is, I think, unnecessary to set 
out again those facts in detail. Theca have been 
a series of pcctracfcod litigation with regard to 
upper and lower Murli hill, and the facts 
relating to tbat litigation have been stated and 
re-stated in several reported decisions, to some 
of which a reference was made by us in Suhodh 
Oopal Bose v. Province of Bihar, A, I. iJ. 137) 
1950 pat 222 ; (31 P. Ii. T. lOO), All tha^ is aeces- 
flary in the present case is to givo a vfry brief 
resume of the facts so far as they aro relevant 
lieie. 

[3] On 1.4.190a, Messrs. Knob war Lime and 
Stone Oo„ Ltd., obtained leases from Govern- 
ment in respect of Murli hill. Messrs. Octavius 
Steel Co. were then the managing agents of the 
Kuohwar Lime and Stone Co. Ltd. The two 
leases were for twenty years, and related one to 
upper Murli hill and the other to lower Murli 
hill. It may be noted that in the lower Murli 
hill, Government did not have any right in the 
eurfaoe. On 10>12.1910, in Notification no. 3050^ 
L. A. of that date, Government delaclared its 
intention to aquire a semi-oirauUr piece of land 
in lower Murli hill, within village Sambauta, 
oomprising an area of 30.97 acres for the uon- 
etiuction of sidings of the Dehri Bobtas Tram- 
way Oo., now known as the Dehri Bobtas Light 
Bailway Oo. The acquisition was completed and 
;p08aeBSioQ delivered on 12.7-1912. The position 
of this eemUoiroulac piece of laud will appear 
iiom the map which was prepared at the time 
of the acquiaition. This map is marked 'y* and 
is part of the annesuie to the affidavits filed on 
behalf of Messrs. Dalmia Jain and Oo. Ltd., 
Messrs. Octavius Steel Go. were also the manag- 
ing agents of the Dehri Bobtas Light Railway 
€o. at the time. In 1913, the reoord-of- rights 
was finally published; but the survey maps of 
<the two villages Baknaur and Sambauta, within 
^hioh lower Murli hill was comprised, were 
4 ;>tepated in the years 1911-19. They are Bxs. A-i 



and A2 forming part of the annexur'^n of the 
affidavits filtd by the petitioner. Id i9iG-17, a 
further acquisition was made of I.c33 acres 
within lower Murli hill, for a re-alignment of 
the Murli eiding in village bambauta. The map 
relating to this second acquieiDion io marked 
‘x.’ I should have stated that ia the declaration 
relating to the acquisition of 1&10-12, it was 
made clear that only the surface land wag being 
acquired and 

“only avioh parts of the tnineG and minerals as may bo 
neooEsary to dig or carry away or uecu in tho conslrac- 
tion of tire work for the purpose cf which the land wag 
being acquired,” 

On 31 3'192S. the leases of 1908 came to an end. 
On 1-4-1928, Government granted two fresh 
lease.’ in favour of Kuchwar Lime and Stone 
Co. Ltd. In between 1903 and 1028, Kuchv/aB 
Lime and Stone Co. Ltd., had purchased the 
rights of the tenants and the mahhs in the 
surface land of lower Murli hill as also such 
other rights as the tenants had. There is a refe- 
rence to this aspect of tbs matter ia Para 3 of 
our judgment in Suhodh Gopal Bose V' Province 
of Bihar, a, i. r. (37) 1950 Pat. 222 : (31 i\ L. t. 
100 ). What exactly was purchased will bj refer- 
red to in greater detail when I dtal with the 
arguments of the parties. On 15-6-1929, the Dehri 
Rohtfts Light Railway Co. Ltd., gave in lease 
to Messrs. Kuchwar Lime and Stone Oo. Ltd., 
their rights in the acquired land except a very 
small portion. This lease is Ex K, and the rele- 
vant map, which has been called the lease map, 
is EX. Kl. Messrs. Kuohwar Lime and Stone 
Oo. Ltd,, went into voluntary liquidation in 
1933. On 30-9.1933, there were two documents in 
favour of the present petitioner, and that is the 
date on which the petitioner first comes into the 
arena One was an agream-nt with the petitioner 
for gale of the les’ee's right which Messrs. Kuoh- 
war Lime and Stone Go. Ltd., held in upper and 
lower Much hill. The other was a conveyance in 
favour of the petitioner in respect of certain 
grants, estates and lands described jn acb, A to 
the d®6d. So far as the present case ia eoucetned, 
the important items are items 7 , 8 and 9 of 
Scb. A. Items 7 and 8 relate to village 
Baknaur, and item 9 relates to village Sambauta. 
In item 7, fill rigbte of the vendor in plot 
NO. 168 of village Baknaur were conveyed, 
and by item 9, all rights of the vendor in 
59 bigbas 13 katbas and 18 dburs, more or less, 
of certain survey plots in village Sambauta 
including plot NO. 44, were conveyed. It is im- 
porfcant to bear in mind these two plots, plot 
NO. 168 of village Baknanr end plat No. 44 of 
village Sambauta; beoanse the acta which, it is 
alleged, constitute contempt of this Court ate 
stated to have been committed on those two 
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plots. TtG deed of agreeuient gave rise to liti- 
gutiun whicb went u^>to tbo Pnvy OouDCil. With 
the details ol thcitlitigatioia we are not conceiBed, 
and I tim omitting tnose details, except merely 
to siatt! that the petitioonr etarted quarrying 
opHrat-iaes m upper and lower Murli hill as the 
local agent ot Messrs. Kuohwar Lime and Sione 
Co Ltd,, pending sanction oi Go - eramont of the 
propt sad assigi ment of the lessee’s right in 
favour Oi ihe petitioner. This sanction was not, 
however, given. An attempt was made to atop 
the petitioner from carrying on the quarrying 
oppratioas, aud Governnient purported to forfeit 
the leasee in favour ot Messrs. Kuchwar Lime 
and Stone Oo. Ltd., and agreed to grant leases 
in favour of anothsr party known as Kalyan. 
pur Lime Works Ltd This resulted in litigation, 
the details 'thereof I am omitting. The upshot 
of it all was that the petitioner, after a short 
break, resamei possession and continued the 
quarrying operations. On 10-8-1943 Messrs Dal- 
mia Jain and Co Ltd. became the managing 
agents o! theD-ihci Rohtaa Light Railway Co Oo 
31-3.1948 the leases in fa vour of Messrs. Kuohwar 
Lime and Stone Co. Ltd., came to an end. 
Troubln again arose between the petitioner and 
the loctl hhasmahal officers to which a reference 
has been made in cur judgment in S 7 ihodh 
Gopal Bose v. Province of Bihar, A i. E. (37) 
I960 pat. 222 : (3i P. L. T. 100). On 10-8-1949, 
Government granctd leases of upper and lower 
Murli bill to Messrs. Dalmia Jain and Go. Ltd- 
On 11-8-1949, the letitioner instituted a suit 
(Title Suit £70. SI of 1949) against (l) the State 
of Bihar, (2) the Collector of Shababad, (3) the 
Additional Sub-divisional Officer. Sasaram, and 
(4) Messrs. Dalmia Jain and Co. Ltd. On the 
same day, the petitioner prayed for an order of 
injunction against the defendants. The prayer 
was rejected by the Subordinate Judge of Sasa. 
ram. There was an appeal to this Court, and on 
16.12-1949, this Court passed an order of injuno- 
lion. 

[4] It is necessary now to state what order 
this Court passed. After stating the principles 
which the Court has to keep in mind in grant- 
ing or refusing to grant a temporary injunction, 
we considered the claim of the petitioner sepa. 
rately with regard to upper and lower Murli 
hill. With regard to upper Murli hill, we did not 
accept the case of the petitioner, and refused the 
prayer for injunction. With regard to lower 
Murli hill, however, we stated: 

“The claim of the appellant with regard to lower 
Much bill stands on a diSorent footing. On the mate- 
rials placed before us the appellant has made oat a 
prima /actc case of title to the surface land of lower 
Murli bill...lt is clear to na that the appellant baa made 
out a prima facie case of titte. both with regard to the 
surface land of lower Marl! hill and the tight to quarry 


A. I.B. 

lime-stone aud manafaomre lime in the area of lower 
Murli hill.” 

On the question of possession we eald: 

“As to the possession of the eurfaoe land ot lower 
Murli hill, there is very little doubt. The appelUni is in 
posaession and has kilns, buildings, baagalows, dwelling 
houses, tram lines, railway sldiogs, fixed plant and 
macbiiieries, etc., thereon. It Is ubvioua that very 
Ecricua injury would ba caused ti the appellant If be is 
asked to remove them pending the hearing of hia suit, 
It would be irreparable injury for the avoldanoe of 
which be is entitled to ask tor an order of lujunotlon— 
both on the grounds ot prima facie title and balanoa 
ot oonvenienee,” 

The operative portion of the ordor reads thus : 

"The prayer for an order of iojunotion in respect of 
upper Murli bill is refused; but the appellant will get 
an order of injunction, pending the decision ot hia suit, 
rest raining the respondents from dispossessing, or 
disturbing the possession of the appellant in respect of 
lower Murli hill.” 

We made an exception as to one matter to 
which a reference must now be made. There 
was some argument before us as to whether 
upper Murli hill could be approached by an old 
District Board road thus avoiding the necessity 
of going over any part of the surface land of 
lower Murli hill owned and possessed by t^he 
petitioner. With regard to this matter, we said: 

“It is possible, however, that on some ocoasioos the 
men of Dalmia Jain and 0,o- Dtd., did some work on 
upper Murli hill. Whether they approached by an old 
District Board road, the existence of which has been 
disputed before us, or went over the auiface land of 
lower murli hill in order to reach upper MutU hill 
cannot be decided on the materials before us.” 
Therefore, we made an exception in the opera- 
tive portion of oar order and said: 

”We are giving no decision as to the existence or 
otherwise of an old District Board road to reach uppw 
Murli hill. But under the order of iojunotion which 
we are passing, the respondent will have no right 8® 
to upper Murli hill over any part of the surtaoe landof 
lower Murli hill owned andpossesBedby the appellant. 

The expression ‘ owned and possessed ” by the 
appellant haa given rise to much ai’gument be- 
fore ns. I think that the proper wa* of inter- 
preting that expresai^ n is to find out what ^ 
ordinary person will understand upon a plain 
reading of it in the context in whioa it haa been 
used; in other words , the question ia — ia there 
anything in that expression which is likely to 
mislead the person who le to obey the ordev 
upon a plain reading of it? It ia clear that the 
order must be read as a whole, and a party to 
the order cannot take the plea that he does not 
know the whole of the order. It is suffiiiently 
clear from the extracts which I have quoted ab jve 
that we found that the petitioner had made out 
a prima facie case with regard to the aurfaoe 
land of lower Murli hill aa also the right to 
quarry lime atone and manufacture lime in the 
area of lower Murli hiil. On the question of 
possession also, we gave a finding in favour or 
the petitioner. Having given those findings, wo 
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made an exception with regard to the old Di3- 
triot Board road, provided euch a road wag in 
«xi9tenOB and in use at the relevant time. But 
we made it clear that under the order of injunc- 
tion which we passed the respondontB bad no 
right to go to upper Murli hill over any part of 
the aarfaoe land of lower Murli hill owned and 
possessed by the appellant. The contention rais- 
ed on behalf of the opposite parties before us is 
that we did n' t give any finding as to posses- 
sion or title over every bit of land within lower 
Murli bill, and we left at large the question of 
such title and possession over particular pieces 
of land within lower Murli hill, to be determin- 
ed if and when an occasion arose: in other words, 
the contention is that even with regard to lower 
Murli hill, the petitioner had to prove his prima 
fake title and possession over any bit of land 
regarding which a dispute might arise as to 
whether the order of injunction related to it or 
not. In mv opinion, such a contention is not 
tenable. The order of injunction would be mean- 
ingless if the land or area to which it related 
were to be left in a state of uncertainty! for, 
that would be the reanlt of the cootention urged 
on behalf of the opposite partitas. Tbs expression 
“owned and possessed” in the operative part of 
the order can have only one meaning to an in- 
telligent reader, namely, that it related to the 
flurfaoe land in the area of lower Murli hill over 
which we found that the petitioner bad 
made oat a primes facte case of title and pos- 
eesslon, with the only exception of the old Dis- 
trict Board road. It was neo^'Ssary to use the 
expression “owned and possessed.” which ex« 
piession must, however, be read in the light of 
and in conaonance with the findings given by us — 
beoanae we were making an exception with re- 
gard to an old Dietrict Board road the existence 
or location of which could not be determined on 
the materials which we bad btfore us at the 
time when we passed the order, I do not^ think 
that there is anything in the expression owned 
and posseesBd*’ which is likely to mislead^ any 
person who reads the whole order with ordinary 
Qommonsense and inteUigenoe. I find it very 
difficult to understand how ^here can be an order 
of injanction with regard to a piece of land un- 
less there is a finding that the party which seeks 
the order of injunction has satisfied the Court 
about his prtma facie title to, and poseesaion of 
the land. Messrs. Dalmia Jain and Oo. Ltd., who 
were a party to the suit, as also a party to the 
injunction order, can have been under no mis- 
apprebeneion with regard to thia matter. The 
sobednle to tiie plaint of the suit thus described 
the area of lower Mnxli hill regarding which the 
petitioner otaimed his right of title and posses- 

eion : 


“All that sur/aoe, Bubsoil and mineral in tbo 

portion of land known as lower I^furli hill compii.sing 
an area of about 250 bifjhas within tba B(inFl!>Ltt \riibal 
eituato in pergana liobtuH Toiizi No. -1771 Tabfil Ctrclo 
Sasnrani Thana and Hub District t^a^finini, Distriot 
Shababad bounded on the Nortb by the fields of Dullay 
Singh Achaibac NiU. Burhubi Nala and field of 
Jlacgru Dusadh, on tho East by Old Ibstricl Board 
Road, on the West by Debri Rohtis Light Railway 
Line, on ihe South by Old District Board Road field of 
Hira Singb, bouse and Geld of Jagdhaci Abtr, bouse of 
and field of Batao Abir, house of Bacihai Ahiri Lou-e oE 
Budbi Ahir, bou^e and field of Oopi Nau, Road leading 
from Bfti'buhl to Bahoaur.^' 

We have checked the boundaries with reference 
to the maps filed before ua, and tbere can be no 
doubt that the area in question included both 
plots, plot NO, 163 of Baknaur and Plot No, 44 
of Samhauta. In the course of the arguments 
before us in the appeal relaimg to the injunctioii 
order, it wag not admitted by uhe respondents 
that the entire extent of the surface land was 
owned by the petit. oner. We stated as follows 
in our judgment : 

“As to lower Murli hill, it is not admitted that the 
entire extent of the eurface land is owned by the 
appallaDt,'* 

In spite of that, we found that the petitioner 
had made out a pritm facie case of title and 
poasesaion in respect of lower Murli hill. In my 
opinion, there is no goope for any mieunder- 
standing. 

[6] One point may be made clear at thia stage. 
The quegtioD whether our injunction order was 
erroneoug or not cannot be a question at iesue 
at thia stage. The matter baa been thug put in 

Kerr on Injunotjons, Bdn. 6, p. 668 : 

“An order for an injunotion must ba implioitly ob- 
aecved. and every diligence must be exeroised to obey it 
to tho letter. However erroneously or irregularly obtain- 
ed tho order must ba implicitly observed eo long ae it 
exiflte- A party afieoted by it oannot dUregatd Lt or 
treat it aa a nntlity, but must have it diaoharged on a 
proper application.’* 

The point is obvious and need not be laboured. 
If the order of injunction was erroneous in any 
particular, the proper procedure for the party 
a-^ainst whom it was made was to move ua for 
reotifioation of the error. The party against 
whom the order is made cannot disregard the 
order on the ground that it is erroneous m any 
particular . Right or wrong, the injunction order 
binds him, and ho dieregarde it at his peril. 

[6] I now propose to set out in detail the acts 
of dieobedience wbiob are alleged by the peti- 
tioner against several members of the opposite 
party. It would, I think, be convenient if these 
acts are classified under four beads — (i) the act 
or acts on plot No. 168 of village Bakaaur 
relating to the alleged old Distriot Board road ; 
(3) the act or acts alleged with regard to the 
acquired land of S3 acres and odd in plot No. 44 
of village Samhauta ; (8) the act or acts alieged 
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with rp^ii’O to the construction of a siding, 
wbicb fou tba Ecke of convonienoa I shall here- 
after refer to as the new siding, co plot No. 44 
between llie iii iio sine of the Dehri Robtas Light 
R'vilwav and the uCLioired land neir the Direc- 
tors’ bungalow ; and ( 4 ) the act or acts alleged 
with regard to the oid Murli hill siding, stated 
to be the out?r boundary of the land acquired in 


3910-12. 

[7l I would first take up the cage of Messrs, 
Da) mia Jain and Co, Ltd,, with regard to the 
aforesaid ticls, and then consider eoparatc-ly the 
cases oi the other me libers of the opposite party; 
because the p:)sitioa of all the members is not 
the game with reference to the acts alleged, 

[8] 1 seonis to me that the position is quite 
cleat with regard to plot no. 168. This plot ia 
undoublG'ily a part of the area of lower Murli 
hill. Item 7 of sch. A of the conveyance of 30-9- 
1933, in favour of the petitioner refers to this 
plot. The maps which show the existence of an 
old District Board road are Ex. H, a plan of 
Murli hill showing the khasmahal and the 
Bauekati portion of the Murli hill propo-ed to be 
leased out to Messrs. Octavius Steel Company in 
1909, Ex. Jj a plan of Murli hill prepared in 
1908 by the khao mabal authorities, and Ex. T, 
the plan of the acquisition of 1910 12, The exis- 
ting positiou of this alleged road ia shown in 
Ex. M, a map prepared by an amm on behalf cf 
Messrs. Dalmia Jain and Go., Ltd, The two 
survey maps of Babnaur and Samhauta do not 
show the existence of any District Board Road 
going up to upper Murli hill. It is, however, 
clear from a comparison of the maps which have 
been filed that what is now claimed fo be tbo 
old District Board road was not an old District 
Board road at the time when the maps of 1908 
and 1910 were prepared. Those map? show that 
the old District Board road passed alorg the 
boundary of Plot No. 168 and did not out through 
it. It entered upper Murli bill near boundary 
pillar 1. The road which Messrs. Dalmia Jain 
and Co,, are now claiming and using as the old 
District Board road outs right through Plot 
NOt 168 and enters upper Murli bill between 
boundary pillars 2 and 3. Obvionely, the road 
which is now olaimed as the old District Board 
road is not the same as the old District Board 
road shown in the maps of 1908 and 1910-12. As 
a matter of fact, the later maps show that lima 
quarries bad been dug on or near the site of the 
old Dieti’iot Board road. Probably, that ia the 
reason why the survey maps do not show the 
existence of any old District Board road. It is 
probable that Kuohwar Lime and Stone Go. Ltd., 
who were the undoubted lessee at the time of 
both lower and npper Murli hill, made some 
sort of a road for their own use which out through 


Plot No. 168. Be that as it may, it is clear that 
the old District Board road, as shown in the- 
maps, is not the one which Messrs. Dalmia Jain’ 
and Co. Ltd., are now claiming and using. It 
has not been disputed before us -that Messrs, 
Dalmia Jain and Co. Ltd., have used this road 
which cuts across Plot No. 168. Such user of 
Plot NO. 168 amounts to a contravention of the 
injunction order, as it dees not come within the- 
exception of the old District Board road which 
we made in our order for injunction. Jagadisb 
Prasad, the amio, who prepared the map, Ex. M». 

said in para. 5 of his affidavit : 

"Tbat 1 have shown in the map the old Diatrlot 
Board road io Plot No. 168 through which Dalmia Jain 
and Co. Ltd., is going to upper Murli Hill. There ia no 
other passage other than the eaid District Board road 
to go to upper Murli bill in Plot No. 163’*. 

It is obvious that if the road which Messrs. Dal- 
mia Jain and Co. Ltd , are now using be not thft 
old District Board road, as the maps on the 
record show that it is not, then Messrs. Dalmia 
Jain and Co. Ltd. are not entitled to use that 
road, which cuts through Plot No. 168 owned 
and possessed by the petitioner, Such user 
amounts to a contravention of the order of 
injunction. 

[ 9 ] The learned Advocate.Qeneral has refer> 
red us to two orders of the Sub-divisional Magis- 
trate of Sasaram in respect of this road. Ona 
order ia dated 24-9*1949, which we had seen 
before passing the order of injunction. The other 
order is dated 96- 12* 1919, made absolute on 13.2- 
1950 The preliminary order mentioned "old 
District Board road which passes by the south- 
eastern boundary of lower Murli bill near plo^ 
NO. 163". The final order proceeds on the assomiv 
tion that the road used was the old Dietrich 
Board road — an assumption which is clearly 
wrong. These orders of the Sub- Divisional Magis- 
trate cannot exonerate Messrs Dalmia Jain and 
Oo. The Sub-Divisional Magistrate cannot by ani 
order under S. 144, Criminal P. 0., determiner 
questions of title or possession; nor can such an 
order afford protection to a party against whom 
the order of injunction ia passed. Taking the' 
most favourable view possible, it can only be 
said that the Sub-Divisional Magistrate as alae 
Messrs. Dalmia Jain and Go. Ltd. wronglir 
thought that the existing road was the old Dis* 
triot Board road, though it was not so. Even 
then it would be a breach of the order of injunc- 
tion, though not that kind of misconduct wbioti 
involves wilful disobedience, (After dealing with 
other acts of disobedience by opposite party;!*- 
bis Lordship proceeded.) 

[10] Having dealt with the acts which ate 
stated to constitute contempt of this Oourt'e 
order of injunotioUi 1 now turn to an impoitanh 
question of law. The learned Advocate ^neral 
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bft8 very Bti’enuonsly oontonded before us tbafc 
exoept for the aot or aots coinmitted on Plot 
NO. 163, the other acta bfive boeo comoiitted by 
the Dehri Rohbaa Light Railway Oo. Ltd,, which 
was not a party either to tbo suit or to the 
iniunotion matter. As a matter of fact, the 
Dehri Rob t as Light Uailway Co. Ltd., ia not a 
paity even to this proeeeding. It is stated that 
Messrs, Dalmia Jain and Oo. Ltd., as lesst ea, 
and Messrs. Dalmia Jain and Co. Ltd., as mana- 
ging agents of the Dehri Robtas Light Railway 
Oo. Ltd., are two separate entities. The argu- 
ment of the learned Advocate General is that if 
there has been any disobedience by Messrs. 
Dalmia Jain and Oo. Ltd., as managing agents 
of the Dehri Robtas Light Railway Oo., the dis- 
obedience is really by the Dehri Robtas Light 
Railway Oo., against whom there was no order 
of injunction. It is contended that disobedience 
by a person who was not a party to the proetad- 
ing does not Qonstitate contempt, and even if 
Messrs* Dalmia Jain and Co. Ltd., as leasees, 
incited or aided the disobedience, they ate not 
liable for contempt of Court. The learned Advo- 
cate-General relied on the decision in S. N. 
Banerjee v. Ktcchtvar Lime c& Stone Oo, Ltd.t 
A. 1. R. (26) 1933 P, 0. 295: (17 Pat 770). That 
was a case in which Government and its ssr. 
yants were restrained by an injunction from 
dielurbing the possession of the Kuobwar Lime 
and Stone Oo, Ltd. There was an appeal to the 
Privy Council which was dismissed. TheEalyan- 
put Company contended that they were not 
bound by the injunction, and resumed quarrying 
operations on 3-3-1936, and on the next day 
informed the Chief Inspector of Mines and the 
Collector that they had done so. The Collector 
replied on 16 3-1936 that they were baking this 
course at their own risk. On the lath of March, the 
Bolioitors of Kuohwar Lime and Stone Co., sent 
a letter to the Collector, to the Commiesioner 
and the Chief Secretary to Government protest- 
ing against the trespass committed by the Kalyan. 

pur Oo. On 28-3-1936, the Collector of Sbahabad 
wrote a letter in which it was stated that the 
Kalyanpuv Company were not parties to the suit 
which was brought against Government by the 
liquidators of the Kuobwar Lime and Stone Co. 
Ltd., and the decree passed by the High Court 
did not give Government authority to eject their 
present lessees. The Oollaotor requested the 
Kuohwar Lime and Stone Go. Ltd., to take such 
legal action against the Kalyan pur Company as 
they were advised. It was in respect of this 
letter that this Court found Government, the 
Managing Director and the Manager of the 
Kalyan pur Company guilty of contempt — Gov- 
. #rnment being in contempt by direct breach of 
Mie iniunotion, and the other two by aiding and 


abetting Government. The Privy C'jiincil hold 
that the letter of the Collector dated 23 3 ]936, 
did not coastitut^j a breach of the injunction 
order, 'rheir Lordships stated: 

“But the sucfftcc of Lower ^turli bolonjjed to Mr, 
lioso and the unraediate right to poii^EBsion ol the £ur- 
fiico of Upper Murli and of (ho minerals in both 
bolongcd to tht.’ rejpondouts. It wnq furttie rc'-n.'DdeiitS 
who either had the immediate >i{ 4 hl to P')S'"s=inn or 
wore io po-sesaion under tbo order of the Cjurt and 
not for the Government who were not in poi3i.ision to 
ejeoL Lhe Kulyaopor Company, if ejection was to bg 
effected, Indeed the vespoodonts might at any timo- 
have made that Corapany defendanta in tbo original 
action. The Government was under no duty to not; 
their duty wad to leave those who claimed to be an.Uled 
to posae&sion of the soil to take the appropriate uiea- 
sutefl." 

Their Lordships further pointed out that ibe 
letter waa a statement of fact necessitated by the 
Commuaiealiion to which it was a replj and set 
out considerations which weit^boi with the Gov- 
ernment in deciding to take no action. Dealing 
with the question of aiding and abetting, tb&ir 
Lordships pointed out that where the party en* 
joined has not broken the injunction it is im. 
possible to hold that any other person has aided 
or abetted them in breaking it. Their Lordships 
did not aecept the wide propodtion that the 
doing by any one of an aot which was forbidden 
by the injunction was itieU an cSfeiiec. In my 
opinion, the facts of the case on which the learned 
Advocate Gaueial bas relied are quite different 
from the facta before us. Here the case is that 
Messrs. Dalmia Jain and Co. Ltd., have com- 
mitted a breach of the order of injuncticn, It is 
true^that Messrs. Dalmia Jain and Co. Ltd., had 
two capacities— one aa lessee from Government 
and the other ae managing agent of the Dehri 
Robtas Light Railway Oo, Therefore, the ques- 
tion in the present case is not whether a person 
who is not a party to the injunction order ha& 
disobeyed it and another person is stated to have 
aided or abetted the disobedience, The question 
is whether a party to an order of injunetion can, 
with impunity, disobey the order of injunction by 
assuming, or taking on, a different capacity in 
respect of the aot or acts which constitute a 
breach of the order of injanction. Mr. P. R, Das 
has referred to the observation of an American 
author, Spelling in his Treatise on lojunctiona 
and other Extraordinary Remedies. The obser- 
vation which will be found at p. 937 of vol. H 

(Edn. 2) reads as follows; 

''Dafeudants duly served with an injuaotion are 
perfioually responsible for a violation of lhe order, In 
whatever capacity they acted, and from whatever 
motives.’' 

I have underlined (here italicised) the w'ords on 
which Mr, F. E. Das has relied. The observation ia 
baaed on certain decisions of State Courts of 
America which are not available to us. There is an 
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Eit'gl'Bh deoision to the same effect to which Wr, 
Das haa drawn our attention. The decision ie 
Avery 7. AnAraiVS (1882) 61 L. J. Oh. iU : (46 
L. T SUV. It app-ars that an order of injunc- 
ti-m wrt^ passed against three persons, Andrews 
My nnd Mogs, restraining them from dividing 
amongst the members of Loyai Brunswick 
Lodge oI the Independent Order of Odd Fellows, 
MancUes fit Unity Friendly Society, the sum 
of £ 2000, On the 2nd of November, three other 
.^entlemen were appointed trustees that is to 
say there being an injunction against three 
gentlemen in their character of trustees to pre. 
vent thair doing a certain act, they immediately 
upon that injunction retired, and three other 
memhera of the society stepped into their shoes 
in their places in the character of trustees. Then, 
on a subsequent date, the sum of £.2000 W4S 
divided amongst the members of the society. 

Kay J. made the following ohservations : 

“If anybody, though not a person aotually named in 
the injunction, choojes to step into the place ol the mac 
who was named, and to do the act which he was en- 
joined from doing, he has oommitted a veiy gross con- 
tempt of this Court". 

Hia Lordship treated the old and the new trus. 
tees all alike, and held them all guilty of con- 
tempt. In my opinion, the same principle should 
apply in the present case. Messrs. Dalmia Jain 
and Company Ltd,, were the party against 
' whom the order of injunoti .n was made; they 
were well aware of the order and its contents. 
Ido not think that it is open to them to say 
that they disobey ed the order of iniunction in an- 
other capacity, and therefore, are not liable for 
contempt. If that were the law, then it would 
be easy for a party to disobey an order of this 
Court by merely assuming a different capacity 
in respect of’the acts which constitute a disobe- 
dience of the Court’s order. The legal conten- 
tion raised by the learned Advocate- General 
must therefore, be overruled. 

til] There cannot bs any doubt that Messrs, 
Dalmia Jain aud Co. Ltd., opposite party 1, has 
been guilty of contempt of Court. 

[i2l I now proceed to consider the cases of 
the other members of the opposite party. The 
case of opposite party 8, the Bohtas Quarries 
Ltd-, and opposite party 6, Quarry Manager, 
Kohtas Quarries Ltd,, can be disposed of in a 
few words. No definite allegation has been made 
against the Bohtas Quarries Ltd., and Mr. P. R. 
Das has frankly conceded that he does not press 

bis case against them. 

[13] Sri Hari Dutt, opposite party 4, and 
Sri K. B. Upadhyay, opposite patty 5, are con- 
stituted Attorney and Secretary respectively of 
Messrs. Dalmia Jain and Oo. Ltd, The allega- 
tions against them are contained in paras 39 and 
CO of the affidavit of Mr, Medan Lai, As against 


opposite party 5, it is stated in para. 39 that he 
tried to cross through the new toad on Plob 
No. 168 on 23-12-1919. In para. 40, it is alleged 
that opposite parties 4, 6 and 6 have gone into 
lower Murli hill on 6-1-19J0, when the Sub- 
Divis onal Magistrate inspected the locality. In 
my opinion, these allegations, even if accepted 
aS correct, do not make them liable for contempt 
of Court. 

[14] There is a further x>omt in connection 
with these members of the opposite party. It 
appears that in accordance with the practice of 
this Court, no formal Order of injunction was 
drawn up in this case. Messrs Dalmia Jain and 
Oo. cannot plead ignorance of the terms of the 
order of injunction, because they were a patty 
to the order. But other members of the opposite 
party may not have been in a position to know 
the exact terms of the order of injunction, and 
it cannot he said that by going into lower Murli 
hill when the Sub Divisional Magistrate visited 
the locality, they oommitted a breach of the 
order of injunction. 

£16] Against Sri Shanti Prasad Jain, opposite 
party 7, the allegation in para, 41 of the affidavit 
of Mr Meian Lai is : 

“That opposite party 7 who is the Managing Director 
of opposite party 1 is the man who Is directing all the 
operations to float the order of injunction of this 
Hon'ble Oourt.” 

This allegation has b^en stoutly denied, Tn the 
affidavit of Mr. M. L- Buiman. it has been 
stated that opposite party 7 is not the Managing 
Director of opposite party 1, and that the allega- 
tions are false. On the materials before us it 
cannot he held that 8ri Shanti Prasad Jain is 
either the Managing Director of Dalmia Jain 
and Oo. Ltd., or was directing the operations 
which constituted a breach of the order of in- 
junction, Out attention has been drawn to 0 30, 
R. 6, Civil P. 0., but; I do not think that it has 
any application, in ’he absc' ce of any reliable 
evidence, that Sri Shanti Prasad Jain was guilty 
of any personal action which the order of in- 
junction sought to restrain. 

[16] Then, remain the Sub- Divisional M^igis- 
trate of Saaaram, opposite party s and the Sob- 
Inspector of Police, police station Roh'^aS, 
opposite party 3. The allegations against them 
are contained in paras 31 to 38 of the affidavit of 
Mr Medan Lai. In paras. 20 to 39 also aUegations 
'Were made that opposite party 1 got reports sub- 
mitted by opposite party 3. and on these report, 
the Sub- Divisional Magistrate passed orders in 
con*^ravention of the order of injunction, I have 
carefully examined the affidavits filed by the 
Sub-Divisional Magistrate as also by the Sub- 
Inspector of Police, I do not think that ai^ 
QoUusive reports were submitted by the Snh- 
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Inspeotof of Police, nor am I prepared to hold 
that the orders under S. I4i, Criminal P. 0., 
f)assed by the 8ub< Divisional Magistrate were 
mala /tde. Mr S. N, Bose, who argued this 
part of the oase on behalf of the petitioner, oou- 
oeded before us that the Sub-Inspector of Police 
was not guilty of any bad faith. He reported 
about the apprehension of a breach of the peace, 
when each an apprehension actually arose. As 
io the orders passed by the Sub-Divisional 
Magistrate, I have only two comments to make, 
My first comment is that some of the orders 
were passed after the order of injunction, and 
it was the duty of the Sub-divisional Magistrate 
to find out what the order of injunction was, 
Secondly, the Sub-divisional Magistrate, when 
be did know the terms of the order of injunction, 
failed to notice our finding as to prima facie 
title and possession. But to say that the orders 
of the Sab>di visional Magistrate were inootceot 
c8 not the same thing as to eay that he was 
actuated by bad faith in respect of the orders 
which he passed. I do not think that the Sub- 
divieional Magistrate can be held guilty of 
having aided or abetted the disobedience of the 
order of injunction. 

Cl7] The net result, therefore, is as follows : 
Messrs. Dalmia Jain and Co. Ltd., opposite 
patty 1, are guilty of disobeying the order of 
injunction which we passed on 16 12-1949. I 
would accordingly pass an order, under the 
provisions of sub-r. (3) of B. 2 of o, 39, Civil 
P. 0., that the property of Messrs. Dalmia Jain 
and Company Ltd. in upper and lower MueH 
hill be attached. I would discharge the rule as 
against the other members of the opposite party. 
Messrs. Dalmia Jain and Co. Ltd, must pay the 
-ooets of the petitioner, and we assess the hear- 
ing fee at tan gold mohurs^ Opposite parties 8, 
■6 and 8 will be entitled to their coats from the 
-petitioner, as they were unnecessarily made 
-parties : hearing fee, three gold mohurs. There 
will be no order for costa in favour of other 
members of the opposite party. 

[18] There is one other matter which should 
be mentioned. When we passed the order of 
injunction, we bad the possibility in mind that 
it might be impossible for Messrs. Dalmia Jain 
land Oo. Ltd. to work on upper Murli hill witbont 
nny right pf aocess through lower Murli hill. It 
is somewhat nnaatiafactory that the work on 
nppev Murli hill should stop because of the 
absence of any right of access. But this an- 
natisfactory result is inherent in the situation, 
in which tha ; conflicting rights of the parties 
-with regard io upper and lower Murli hill are 
19 inextricably .entwined. There was an attempt 
^|t;|^mpromi8e, but nothing oame out of it. It 
lovraver, very neoessary that this nnsatis- 
^ : 1981 Pat./86 A 86 


factory state of affairs must not be allowed to 
oontioue a day longer than is necessary. In 
ooDuection with an iojuatiou matter in which 
the Kalyanpur Lime Works Ltd. were the peti- 
tioneri we passed an order that the suit must 
be taken up for hearing within one week of the 
re-opening of the Civil Courts after the Puja 
holidays. In this case also, there should be a 
direction by this Court so that the bearing 
may be expedited as far as possible. We ac- 
cordingly direct that the Subordinate Judge of 
Sasaram give precedence to this. suit and take 
up the hearing immediately after the hearing of 
the suit by the Eslyanpar Co. Ltd., so that the 
bearing of both these suits may be conaluded - 
before the end of the year. It is stated at the 
bar that issues have been framed and the suits 
is ripe for hearing. The learned Subordinate 
Judge will direct the parties to get ready with 
their evidence, oral and documentary, as soon 
as possible. All interlocntory matters should be 
finished as expeditiously as possible, so that the 
suit may be taken up immediately after the 
conclusion of the suit by the Kalyanpur Works 
Ltd. 

[19] Reuben J. 1 agree with the order 
proposed by my learned brother and the reasons 
given by him. There is very little to add. 

[20] The area in dispute in Miec. Appl. 
No. 303 of 1949, the osse in which we passed the 
order of injunotion, was specified in detail at 
the foot of Subodh Go pal Bose's plaint, and in 
the misoelUnaouB appeal there was no doubt as 
to the extent of the land covered by the dispute. 
Lower Murli referred to in our order in that 
case includes the land in plot No. 44 which was 
acquired for the Debri Bobtas Light Bail way. 
Bose expressly claimed title and possession over 
the entire surface of lower Murli throughout the 
proceedings ivide bis plaint, his petition filed 
before the Subordinate Judge for a temporary 
injunction and bis petition for an ad interim 
injunction in the miaaellaneous appeal before this 
Court). Our finding in the miacellaneous appeal 
was in bis favour, the only exception being as 
to the "old District Board Boad**. Hence, it 
was not open to Dalmia Jain & Co., Ltd. (for 
ooDTenienoe I ehall hereafter refer to them as 
Dalmia Jain) to treat the acquired area as not 
in the possession of Bose. Stress was laid before 
US in the present proceeding on the use of the 
words "owned and possessed" in paia. 18 of one 
order as reported in Subodh Gopal Bose v. 
Province of Bihar, a.i.b. (87) lOfiO pat. S23. (31 
F.D.T. lOO). Our finding as to possession precedes 
this paragraph, and there can be no doubt that 
it relates io the whole surface of lower Murli. 
The exception to the finding was dealt with in 
para* 18, namely, the ' 'old District Board Road,'* 
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and it was only in contrast to this that the 
words “owned and possessed” were used. 

[21] Tbe maps filed before us in the present 
proceeding point to the conclusion that the “old 
bistrict Board Road” no longer exists. The 
road is not shown at all on the map prepared 
by the Survey and Settlement Department in 
1911- 1912. Nor is the road to be found in the 
Land Acquisition map dated 29-12-1949 prepared 

for the acquisition of the disputed land 
"for cfirrjfng on quarrying operations, erection of 
plaint?, buildings, ofiBoe, quarters etc. in village 
Samabuta and village Babna'ir," 

although this map shows o ,er roads, The con- 
elusion I have suggested is supported even by the 
map dated 10-8 1949 prepared in tbe office of 
tbe Collector of Shababad and showing the 
area of 82.7 G6 acres of lower Murli leased out 
by Government to Dalmia Jain. The toad 
shown in that map by broken lines corresponds 
to the position of the “old District Board road” 
as it was depicted in the earlier maps referred 
to by my learned brother, which position is 
difi'erent from that occupied by the existing 
track which Dalmia Jain claim as the ”old 
Dittrict Board road.” The fact that the other 
roads on this lease map are drawn in continuous 
lines Buggeata that tbe “old District Board 
road” is no longer in existence as such. The 
name “old District Board road” U itaeif signi- 
ficant and suggests the reason why no records 
are produced from the office of the District 
Board to support its existence; the reason is that 
tbe road has been abandoned. 

[22] That the old Murli siding was existing 
before the acquisition of 1910-1912 appears also 
from the map of tbe Survey and Settlement 
Department, which shows the siding but not the 
acquisition. It was the only siding on the land 
before ootober 1949 and would, therefore, appear 
to be tbe siding mentioned in 8cb. B appended 
to the gale deed executed by Kuohwar Lime and 
Stone Co. Ltd. on 30-9-1933 in favour of Bose. 
It seems probable also that this is the siding 
referred to by the Collector of Shahabad in hia 
letter No. 690 dated 14-7-1949 directing the 
Kuchwar Lime and Stone Co, Ltd., to vacate 
pOEseBsion of lower Murli in favour of Dalmia 
Jain and to remove their movables in eluding 
the “siding”, therefrom. The mala fides of the 
claim now set up to the sidieg would appear 
from the fact that the case originally made out 
was that the siding was leased to Kuohwar 
Lime and Stone Co. Ltd. by the Dehri Bohtas 
Light Railway Co. Ltd., which lease, according 
to Dalmia Jain, has been terminated by notice 
with efifect from 1-1-1960 {vide para. 18 of the 
affidavit of M. L. Barman). In the argument 
before us, it was admitted by tbe earned Advo- 


cate. General that the siding was outside th» 
lease. 

123] My learned brother has given reasona 
for reieoting tbe defence that Dalmia Jain are 
protected because they acted as the managing 
agents of the Dehri Bohtas Light Railway Oo. 
Ltd. I would add that on tbe facta the defence 
baa no merits. It ia Dalmia Jain who have 
taken the leasa of the underground rights from 
Government; the Railway Company has nothing 
to do with these rights. M. L. Butman exuresaly 
admits in para. 15 of his affidavit that D«lmia 
Jain are quarrying in tbe acquired area, that is- 
to say, within tbe area covered by out injuno* 
tion. Again, with reference to the two sidings^, 
the learned Advocate- General argued, irtUr aka^ 
that Dtilmia Jain have admittedly the right to 
quarry in upper Murli and, therefore, tho 
Railway Company was entitled to transport 
the quarried materials consigned by Dalmia 
Jain To my mind, this ia exactly where the 
trouble arises with reference to these sidings. 
The new siding has besn opened and the old 
one has been seized by the Railway Company 
solely to enable Dalmia Jain to send away tho 
etuff quarried by them. But Dalmia Jain 
cannot get their stuff to either of the sidings 
without paseing through lower Murli which in 
forbidden by our iniunetion. The list of des- 
patches, EX. J, filed with the petition of Bose 
shows that Dalmia Jain have sent several^ con- 
signments of quarried materials by the railw^ 
since the order of injonotion was passed. It 
cannot be pretended that this was done by them 
as agents of the Railway. 

Order accordingly* 
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Badri Narain Singh — Appellant v. Bag$~ 
iwari Prasad Duhey and others— Reipon- 

ints* 

A. F. O. D. No. 324 of 1946, D/' 21-3 1950. 

(a) Evidence Act (1872), S. 115 - Estoppel by 

WhoVe* a purohaser of a share of property which 
ibieot to a mortgage was allowed apparently without 
oestion to get his name mutated in respect of 
aare and in tbe batwara proceedings, in the present 
t tbe mortgagee, and was simUarly allowed withoua 
nestion to get a paiti oorreapondiog to the sbace. 

Beld, that these facts did not mean anything mo» 
ban that the mortgagee and the other a 

bought that the purohajer by the purohaae acqim 
he entire share. If, however, they were under a mis 
oQception. and in fact the purchaser only ai^ ^ 
mailer Interest by the purchase, their oonduel ™ , 

ipposing the mutation and in not - 

(orreotuess of tbe purohaeer’s share in the bat^^ 
rroceediegs would not create an estoppel 

Annn. Evidence Act. S. 115. N. -8. 
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mortgage bond executed by Fateh Bahadur and 
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(b) Bthar and Orissa Public Demands Recovery 
Act (Vn [7] of 19l4), S. 26 (1) — Certiiicate sale — 
Representation. 

A property beloogiiig to Hvo porsooB waa sold in 
exeoutioa of a oertifluate filed for the recovery of eess 
under the Aot. In the ceitifioate, three oertifioate- 
debtors were mentioned. It was apparently assunied 
that the entire property was vested in the three 
oertifiGate-debtors and there was no idea then that 
there were other persons also interested in it. Sub* 
sequently, the property was sold in execution of a 
simple mortgage deoree and was purobased by the 
defendant. The plninilfi who had purobased the pro- 
perty in execution of the certificate and wbo was not 
impleaded in the mortgage suit brought n suit for a 
deolaration that his title was uuafieoted by the niort* 
gage and for recovery of poesesaion of the property : 

Held, that the idea that the three eertiheate- debtors 
were there in a representative oapacity could not have 
been present in the certificate pcoceediogs and hence 
they did not represent the entire property sold. 

[Para 12] 

Held further^ that the plaintifi wag not entitled to 
recover possession of the entire property bub only the 
interest of the certificate-debtors. [Para 14] 

Lai Narayan Sinha and T. P. Sinha — /or A^pel- 
2ant; S. 0. Dst P» Jha and Jugeshivar Pd, — jor 
Resyondeniz. 

Reuben J Thie is an appeal against; a 

decree of the Additional Subordinate Judge of 

Gaya. 

[2] In village Kusahan Pipra there was a 
Tauzi NO. 2678, comprising several separate 
aocoants. We are concerned here with a ebare 
of two annas recorded in separate account no, 7 
which formerly belonged to one Gajraj Singh, 
and on bis death passed to bis widow Pacbblari 
Eaer, It is common ground that on her death 
the property passed to Fateh Bahadur and 
Tika Bam, sons of Gajraj’s divided cousin 
Uttim Singh, whose other sons Biehwanath and 
Bhondu were then dead. In the year 1923, a 
oetiifioate under 'the Bibar and Orissa Public 
Demands Recovery Act, 191I, was filed for the 
recovery of arrears of cess due in respect of 
separate account no. 7. In execution of this 
oertifioate, the share was sold on S9>10 1923 and 
was putobBsed by Harbans Prasad Dubey, the 
original plaintiff in the suit. By this time Fateh 
Bahadur and Tiba Earn were dead. Three oerti- 
fioate-debtors were named in the certificate, 
Mathura and Matukdbari, sons of Fateh Baha. 
dur, and Pariohbit, son of Bishwanatb. The 
sale was confirmed in due course and Harbans 
took delivery of possession on 33.8.1924 and got 
himself recorded as proprietor of this share on 
6.5>ldS[5^i At that time, a hatwara proceeding 
was pending in respect of Tauzi no. S578. Har. 
bans intervened, was allotted a new Tauzi 
no. 11310, inis relpeot of the two auua interest 
putobaBed by and got delivery of possession 
^Vlhrit on 3.6.11938. In the meantime, Mortgage 

of lOtfj^bad been instituted in respect 
anxnu343h|tre«dn the foot of a simple 


Tika Ram. For some reason, Jwala Prasad 
Dubey, lather of Harbans, was implearied in 
the suit instead of Harbans, and although a 
deoree was obtained against him in the Court 
of first instance, the euit was dismissed against 
him by the High Court in appeal on the ground 
that Harbans was the real purchaser in the 
certificate sale. On 8' 1.1937, Tauzi No. 11210 
was sold in execution of the decree in mort- 
gage Suit no. 66 of 1927 and was purchasGd by 
Mahabir Prasad, defendant 1 in the pre- 
sent suit, from whom the appellant before 
ufl derives his title, and the purohasf-r obtained 
delivery of possession in June 1937. The present 
suit was brought for a declaration that Harbans 
Dubey s title was unaffected by the mortgage, 
and for confirmation of his possession over the 
suit property, and in the alternative for recovery 
Of possession. 

[ 3 ] The defence taken was that Harbans 
purchased the property as b&namidar of the 
certificate- debtors and that the real owners of 
the property were fully represented in the mort- 
gage suit; secondly, that even conceding that 
Harbans was the real purchaser he acquired 
merely the right, title and interest of the certi- 
fioate debtors. 

[ 4 ] The learned Subordinate Judge has rejoe. 
ted the first contention but has accepted the 
second. As regards possession he has found that 
Harbans was diapossessed. Relying on Ganga 
Prasad Singh v. Mt. Ganeshi Kuer, A.r.R. ( 3 i) 
1944 Pat. 119 : (22 Pit. 761), he has held that the 
plaintiffs are entitled to recover possession of the 
entire property. 

[6] In appeal, the issue of henami was not 
seriously pressed before us, but it was urged 
that the plaintiffs are entitled to recover posses- 
sion only of the portion of the property repre- 
senting the tight, title and interest of the 
certificate debtors. On the other side, it was 
urged, firstly that the question of the passing of 
only a share by the certificate sale should not 
have been allowed to be raised, secondly that the 
certificate-debtors represented the entire inte- 
rest and so the entire interest passed, thirdly 
that the batwara proceedings cannot be reopened, 
and that if by the hatwara a larger patti has 
been given to Harbans than his real interest 
warrants this cannot be helped; the mortgagors 
must seek their remedy against the portion 
allotted in the hatwara to the proprietors who 
are entitled to the remaining fraction of the 
two anna share. Before the Subordinate Judge 
the plaintiff also set up the case that Fateh 
Bahadur and Tika Bam threw the two. annas 
ebare into the joint family stock, and that in a 
gubeequent partition of the joint family property 
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this two.anua share was allotted to Matukdbari, 
Mathura and ParichbiL The Subordinate Judge 
disbelieved the story ol partition. According to 
him the descendants of Uctim are still joint, and 
Fateh Bahadur and Tika Kam did not throw 
the two.anna share into the joint family stock; 
this property therefore descended to their sons 
and grandsons, and Faitichbit had no share in 
it at all. This dnding has not been oballenged 
before us. 

[6) Thus, four points arise for consideration ; 
(i) Were the defendants entitled to contend 
that only a fraction of two annas passed by the 
certidcate sale? (a) Can the hatwara proceedings 
be reopened ? (S) Did the Gertihcate-debtors 
represent the entire interest ? and (4) Are the 
plaintifi^s entitled to recover possession of the 
whole two annas even though their interest is 
conBned to a fraction ? 

[7] As regards the first point, it is urged that 
on the plaint and the written statement original- 
ly filed in the suit the question does not arise. 
This is true, but the question is raised by an 
amendment of the written statement which was 
allowed by the Subordinate Judge in April 1946. 
It was within the discretion of the Subordinate 
Judge to allow the amendment, and I am 
unable to say that be has not exercised his 
discretion in a judicial manner, 

[s] Coming to the second point, there might 
have been some force in it if the yatti allotted 
to Harbana in the hatwara bad been intended to 
represent a smaller share, corresponding to the 
interest of the certificate-debtors. In such a 
case, apart from considerations such as fraud or 
oollueiOD, it may not have been open to the 
oivil Court to go behind the hatwara* Here, 
however, the ^atti was admittedly intended to 
represent the whole two- annas interest. There 
can be no question, therefore, of looking for 
substituted security elsewhere. 

[9] For the third point much stress has been 
laid on the fact that Harbans Dubey was allowed 
apparently without question to get hia name 
mutated in Begister D in respect of the two*anna 
share, and that in the hatwara proceedings, in 
the presence of the mortgagee Lai Narayan 
Singh, he was similarly allowed without ques- 
tion to get a patti corresponding to this share. 
These facts do not mean anything more than 
that the mortgagee and the other 00 - proprietors 
thought that Harbans by the purchase acquired 
the entire two anna interest. If, however, they 
were under a misconception and in fact Harbana 
only acquired a much smaller interest by the 
purchase, their conduot in not opposing the 
mutation and in not questioning the oorreotness 
of HarbaD’s share in the hatwara proceedings 
would not create an estoppel againat them, and 
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the question of representation is still open to 
investigation. 

[ 10 ] The position here is that Fateh Bahadur 
and Tika Bam inherited the property in equal 
shares when Faohhlari Kuer died. After them 
their shares would pass to their sons. The sons 
of Tika Bam, whose branch is still in existence, 
are not among the certificate debtors. Fateh 
Bahadur bad four sons, of all whose branches are 
still in existence; of them only two sons, Mathura 
and Matukdbari, were named as certifioate- 
debtors- As the property came to them from 
their father it would be ancestral property be- 
tween them and tbeir sons, of whom Mathura 
bad three and Matukdbari four at the time of 
the certificate ssle {vide p. 33, parts I and II of 
the Faper Book); their interest in Tauzi No. USIO 
was therefore 16 x ^ x ^ x ^ annB8=lo dams and 
• 16 X ^ X ^i/6 aDnas=6 dams respectively. As 1 
have already mentioned, the third certificate- 
debtor bad no interest in the property. So, 
unless it can be held that the certificate.debtoiB 
represented the entire interest the certificate 
sale was operative to pass only an interest of 
18 dams in the Tauzi. 

[ill It has been decided in several repotted 
decisions that the principle of lepresentation 
does not apply to the procedure of realising 
public demands by means of certificates {Vide 
Sheaat Hosain v, /Sflst Kar* 19 Cal. 783, 
Mohammad Abdul Mai v. Qujra) Sahait flO 
Oal. 826 ; (90 l.A. 70 P.o.) Bupram Namasudra 
V. Ishwar Namasudrat 6 0 . W. Nt 303 and 
Mt, Baja Kuer v. Oanga Sii^k* 13 0. W. N, 
750 ( 1 1. 0.197). In spite of this, we find that the 
Legislature in 3. 36 (I), Bihar and Orissa Publio 
Demands Becovtry Act, 1914, enacted that by a 
certificate sale merely the right, title and^ inte- 
rest of the certificate, debtor passes even if the 
property itself is mentioned. It was pointed out 
in BoUjnath Sahai v. Bamout Singht 93 i. A* 
45: (33 cal. 775 P. 0.) that the provisions for 
the recovery of publio demands by means of 
certificates are very stringent. They must there- 
fore be Btriotly interpreted. Our attention has 
been drawn to Kameskwar Singh v. Ishwati 
Bd, Smgh 31 P. L. T. 6o3: (A. I. B* (27) 1940 
Pat 692) and Manrup Mandal 7 * Badri Soo, 
A. I. B. (29) 1949 Pat. 383: (202 I. 0. 62). but 
these are both case, of certificates for the recovery 
of arrears of rent, which are excluded by S. 26 (8) 
from the provisions of 8. 96 ( 1 ) vide ^ Mari 
Prasad Singh v. Lai Behari Saran Singh/ 18 
pat. 618: (A. I. B. (37) 1940 pai 828 FB,). There 
is one reported - case in which seemingly tlw 
principle of representation was applied to oerti- 
fioate procedure, Bindeshwari Prasad v. Shwa 
DaU, 19 P, D. T. 328: (A. I. R. (26) 1938 Pat. 81S 
F.B.) but that was on the special oiroamatances 
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ol tho oasG (vfda Hari Prasad Sirgh v. Lai 
Pa^art Saran Singhs (i9 P, L. T. 619: a, i. b. 
(27) 1910 Fat. 328 F.B.) ante at pp. 636-6S). 

[12) HerOi on the facts and on the oaso get up 
by the plaintiff, the case of representation cannot 
stand. According to the plaintiff, the entire 
property was vested m three certihoate-debtors, 
and it was apparently assumed in the certificate 
prooeediDg that this was so. There was no idea 
then that there were other persons also interes- 
ted in it. Hence, the idea that the three certifi- 
cate- debtors were there in a representative 
capacity cannot have been present. This distin- 
guishes the case from Binaesnwari Prasad v, 
Shwa Dutt Singh, (19 P. L, T. 328- A i. B (26) 
1938 pat. 3L5 F.B.) anh where the reitificate 
Officer investigated the point and held in the 
I certificate proceedings that the certificate-dbbtor 
Irepre^ented the entire interest. 

[18] For the last point, reliance is placed on 
Qanga Prasad Stngk v. Mt. Gaimhi Kuar, 
A. I. R- (31) 1944 pat. 119: (22 Pat. 761). This is 
thff authority which was also relied on by the 
learned Subordinate Judge. But the facts are 
different in one important particular. Here, 
although H-irbans was in possession of the 
entire tauzi. his title extt-nded only to a fraction 
of it; as regards the rest he was a trespa-^eer. 
By the mortgage sale the title of Harbans 
remained unaffected, but the title to the remain, 
ing portion of the tauzi passed to the auction, 
purchaser. As regards this portion, the plain- 
tiff is in the position of a trespasser seeking 
posBeBsion against a rightful owner, and cannot 
BUOjeed. He cannot set up a title by adverse 
possession, because his adverse posBession did not 
affect the m rtgagees, the mortgage being a 
Bimple one Adttya Kumar Bay v. Dkirendra 
Nath, A. I, ». (37) I960 cal. 92: (53 0. W. N. 
899). Nor can he rely on the fact that be acqui- 
red the title to the entire equity of redemption 
by prepoription because, his adverse poast^esion 
having started in 1924, bis title by prescription 
became perfected during the pendency of the 
mongate suit. On the principle laid down in 
Qanga Prasad Singh v. Mt, Qaneshi Kuet, 
(a. 1 . B, (9i) 1844 Fat. 119 : 22 Fat. 76l) ante 
the plaintiff cannot be asked to redeem his share 
of the tauzi, and to this extent he is entitled to 
succeed. 

[|4] In the result I would allow the appeal 
in part and modify the decree .of the Subordi- 
nate Judge by diieoing that the plaintiff recover 
only a share of is dams in tauzi ^o. 11910. 
The parties will get costs proportionate to their 
Bnooess throughout. 

tiSj Jamnar J. — I agree. 

^ Appeal partly allowed. 
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Das and Sarjoo Prasad JJ. 

Girij'a Nandan Singh and others — AppeL 
lants V. Gndhari Singh and others — Respon- 
dents. 

A. F. A. D. No. 1677 of 1947, D/* 27-3 1950. 

(a) Hindu law — Partition — Evidence of — Un- 
registered deed of partition — Admissibility in evi- 
dence— -Registration Act (I’iOS), S. 49. 

Tile word *' paclidcm '* involves two oonoopts; (i) 
oLange of status and (iO division of property to prove 
either or both of which no docnmeotary evid nco is 
required at all, On evidence of aciuul division of pro- 
perty between the parties, end po.-se=si<m of respective 
shares in accordance with that division by them eccom- 
panted by their conduct which is iDCOD?istent with 
anything except the faoium of aeparatioit, the Court of 
law can hold, apart from any instrument of partition, 
that the parties bad separated in status and effected 
partition of the family properties. 

An unregistered deed of partition and deeds purport- 
ing to be sale-deeds between various parties to the 
partition, though not admissible to prove partition, 
can be referred to under S. 49, Begieiration Act, 1908, 
for the purpose of fhowing that the parties were deal- 
ing with properties in their separate possession on the 
footing that there bad been a parti ticn : A. 1. B. (33) 
1946 P. C. 51, Rel. ou Ca^e law dis&ussed. [Para 13] 

Anno. Begn. Act, 8, 49, N. 29. 

(b) Stamp Act (1899), S. 35 — Registration Act 
(1908), S 49 — Cornparison. 

Section 35, Stamp Act, enacts that no instrument 
chargeable with duty shall be admitttd in evidence 
*' for any purpose. " Stotion 49, Registration Act, is 
not rigoroua in its application. It only eayr that the 
document required by S. 17 to be regiatered eball not 
be received as evidence of "any traoeaction affecting 
such property. " Tuie contrast in the language ie fur- 
ther ttreBied in the proviso to S 49 under which an 
unregistered dooument affecting immovable property 
may ba received as evidence (i) of part performance of 
contract, or (ii) as evidence of any ooUaterat transac- 
tion not effected by the instrument, [Fara 12] 

Anno, Regn. Act, 8. 49, N. 2. 

(c) T. P. Act (1882), S. 53A — Unregistered deed 

of sale — Possession delivered — Deed is admissible 
to prove part performance. [Para 19] 

Anno. T. P, Act, S. 63A, N, 26 ; Begn. Act, B, 49, 
N, 12, 

Shambhu Prasad Singh and Bishun Kumar Singh 
— for Appellants ; Lalnaraxn S%nha, Bamafianda 
Sinha, Shyam Nandan Prasad Qingh and Banana 
Kumar ~~ for Bespondenta. 

Sarjoo Prasad J. — Tbie appeal has been 
presented by the plaintiffs in a suit for parti- 
tion in which the plaintiffs claimed partition 
of certain raiyati lands comprised in Khatas 
NOB. 109, 177 and 178 in village Jamri, pargana 
Pahra, District Gaya. 

[s] The facta giving rise to this appeal may 
be indicated as follows : One Jiyan Singh had 
five eons. The plaintiffs are bods of Ambica 
Singh, one of the sons of the said Jiyan Singh, 
whereas defendant 1, Giidharl, is another son 
of Jiyan. and defendants 2 and 3 are the sons of 
defendant i. Defendants 4 to 11 are the deacen* 
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rlaiitfl of the other three sons of Jiyan* It ia the 
admitted caae ot both parties that the other aons 
of Jiyaa became separate during the lifatime of 
their father, but Ambica, the plainiiffa’ father, 
an l defendant 1 continued to be members of 
the joint family governed by the Miiakshara 
school of HinJu law. The plaintiffs’ case is that 
subsequcnlly the plaintitfa’ father Ambica, also 
became separate from the defendants but the 
disputed lands continued to be jointly in their 
possession, and consequently, they were entitled 
to a partition of those lands. The plaintiffs fur- 
ther stated that these lands were the esolusive 
property of the plaintiffs and defendants 1 to 3 
with which defendants 4 to il, the descendants 
of the oth- r sons of Jiyan, bad no connection 
whatsoever. It may be stated here that Khatas 
Nos. 109 and in have very small areas but 
Khata NO, 17S comprises the largest area and 
cODSists of several plots. 

[8J Defendant i who filed a separate written 
statement denied that the lands belonged to 
him and Ambica joinoly. According to him, the 
lands were partitioned between him and the 
father of the plaintiffs in 132flF,, shortly after 
the survey. He further stated that his father 
Jiyan who remained joint with him and his 
brother Ambica died, and on bis death defendants 
4 to 11 also contributed to the eipenses of his 
sradkt and in consideration thereof both Ambica 
and himself agreed to give to them Plots Noa. 1407, 
1438, 1600 and 1646 of Ki ata No. 178. These plots, 
therefore, according to him belong to defen- 
dants 4 to 11 with which neither defendants 1 to 
3 nor the plaintiffs i ave any concern. Defen- 
dants 4 to It filed a separate written statement 
in which they claimed that the lands of the 
four Khatas jointly belonged to all the partiBSi 
and that they were wrongly recorded in the 
survey only in the names of Ambica and Gir- 
dhari. rheyiclaimed that the khatas were pri- 
vately partitioned amongst the parties in the 
year 1330P , and as a result of this partition 
they got Che lands of Khatas nos. 178 and 109 as 
described in their written statement Their 
Written statement shows that they claimed Plots 
Nos. 1438, 1646 and 1407 appertainirg to Ehata 
NO. 178 as a result of this partition along with 
two other plots which did not include Plot No. 
1600. Ac the trial, however, it appears, defen* 
dams 4 to il gave up their case in the written 
statement and accepted the case of defendant L 
to the effect that the lands of the three Khatas 
in dispute beloaged actually to the plaintiffs 
and defendants i to 3 but defendants 4 to 11 
were su sequently allotted the four plots of 
khata no. i78 as stated in the written statement 
of defen lant i. They furthnr accepted the case 
of defendant l that the lands of the disputed 
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Khatas had been already partitioned between the 
plaintiffs and defendants 1 to 3. 

[4] It may be also stated that the case of 
defendant l was that at the time of the alleged 
partition in 1325F., two schedules wets prepared 
by way of memoranda in respect of the lands 
allotted to each party, namely, the plaintiffs’ 
father Ambica and defendant 1. On this memo- 
randa, the arbitrators put their signatures and 
handed over one copy to this defendant and 
another copy to the plaintiffs, and that since the 
date of partition both the parties entered into 
separate possession and occupation o! the lands 
allotted respectively to them and have been 
appropriating the produce thereof. He accord- 
ingly contended that the plaintiffs’ suit for 
partition in respect of the disputed lands was not 
maintainable. 

[5] The learned Subordinate Judge who tried 
the case held : (l) that the branches of the 
plaintiffs and defendants 1 to 3 had before the 
survey separated from the other sons of Jiyan 
Singh, and that the disputed Khatas came to*ba 
allotted to the branches of the plaitiffs and 
defendants I to 3 only; (2) that subsequently 
in 1333F. on the death of the widow of Jiyan 
Singh, Ambica, the father of the plaintiffs, and 
defendant 1 allotteii four of the plots of khata 
NO, 178, as mentioned in the written statement of 
defendants i to 3, to defendants 4 to ii; and (^) 
that ever since 1326F. the plaintiffs or their 
father and defendants 1 to 3 have been in separate 
possession of the plots respectively alloted to them 
on partition of the disputed lands. He accord- 
ingly found that there bad been a partition 
between the plaintiffs and defendants 1 to S as 
far back as the year 1325F., and that the parties 
were in separate^possession of the lands allotted 
to them on partition, and accordingly he dia- 
missed the plaintiffs' suit with coste. 

[6] On appeal, the Additional District Judge 
of Gaya afiSrmed the decision of the learned 
Subordinate Judge. He held : 

“lu view of the important rent receiptfl and the facts 
an4 oiroooastanoes I agree with the learned Subordinate 
Judge and accept the defendants* case that the lands 
were already partitioned and fractional parts out of 
them as alleged have been given to the three brothers 
and their descendants.** 

He, therefore dismissed the appeal, and it M 
against this concurrent decision of the Ooucis 
below that the present second appeal is directed. 

[7] Mr. Sbaqabhu Prasad Singh who argued 
the appeal oo behalf of the appellants has pro* 
sented three x^ints for our consideratiOQ! (w 
that Es. 0 series were inadmi-isible in evidence 
and the decision of the Oourts below ia vitiated 
because it depends very largely upon a oonsi* 
deration of these materials; (2) that Bs. 0. secies 
which were intended to prove partition in 18S6F 
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the Allotmeefc of four of the plotB of khata 
178 to defendants 4 to II being inad missible 
under SS. 91 and 99, Evidence Act, no other evi- 
dence Qoutd be given to prove the said partition 
and allotments and (3) that in any case plot 
No, 1600 not having been claimed in the written 
statement of defendants 4 to ll, the Courts 
below shonld have decreed partition of this plot 
when admittedly the disputed khatas orig'naliy 
belonged exclusively to the plaintiffs and defen- 
dants i to 3 alone, defendants 4 to 11 having no 
interest therein. 

[ 8 ] I i»hall deal with the first two points toge- 
ther they being oorelated (sic). To appreciate 
the argument of the learned Oounael, it may be 
useful to state the nature of the impugned docu- 
ments. It may be observed at the outset that 
their inad'Qissibl ity was never raised before 
either of the two Courts below. It may also be 
observed that the learned coungel r>a 9 not placwd 
the dooume 'ts before us or any traaaUt^^d copy 
thereof to enable us to decide for ourselves from 
the contents of the documents in question as to 
whether they are or they are not admissible. We 
have, therefore, to gather the nature of the 
document ^ from the ludgments under appeal. 
The impugned documents are ex. c to c. 6 . The 
Courts below have relied upon these exhibita as 
genuine and there ie no doubt in my mind that 
the documents are genuine, and the learned 
counsel for the appellants has not disputed the 
fast of their genuineness, Es. o is said to have 
been prepared at the time of the partition of the 
lands in 1 3 -I5P between Girdhari and the father of 
the plaintiffs, Ambica Singh, Exs. 0-1 to 0.3 are 
said to have been prepared and given to the 
respective three brothers the other song of Jiyan 
and their descendants signed by Girdhari Singh 
when Buhseqiiently the four plots were given to 
them, whereas Exs, 0-4 to C-6 are said to have 
been prepared and given to the respective bro- 
thers the ancestors of defendants 4 to ii, signed 
by the plaintiffe* father, Ambica Singh, in res- 
pect of the aforesaid plots allotted to them out 
of khata 178. These Exs. O-l to 0-6 purport to 
be B&le.de^ds conveying the interest in four of 
the plots in khata 178 to defendants 4 to ii. All 
these d^onments were unstamped and unr-'gis- 
tered. We are informed that these doeum^^nfs 
were impounded and stamp duty in respect of 
these documents have already been r 0 ali'’ed; 
therefore, these documents cannot be said to be 
^defective or inadmissible under the Stamp Act. 

C9I The app4lantfl* argument in regard to 
£x. O is that Ex. O being a partition deed to 
■cbow different allntments to the branches of the 
plaintiffs and defendants 1 to 3 should have been 
^nly registered inasmuch as it i® conceded by 
t^pondenta’ ooaiiBel that they related to 


property of a value more than Rs. lOO. Beli« 
ance is plaut-d on s. 17 (IJ (b), Registration Act, 
which requires that non- testamentary inetru. 
ments which purport or operate to create, de- 
claro, assign, limit or exunguisb, whether in 
present or in future any right, title or interest, 
whether vested or contingent, of the value of 
one hundred rupees and upwards to or in im- 
movable property shall be registered. In regard 
to the alleged sale deeds, Exs. 0-1 to 0 6 it is 
not conceded that the value of the subject- 
matter of properties respectively affected by 
them was Rg. 100 or upwards. ’We, therefore, 
cannot assume in the absence of any evidence 
on the point that the said documents necessarily 
require registration under 8- 17 (l)(b), Registra- 
tion Act. In regard to them reliance is, how- 
ever, placed on S. 54, T. P. Act, which provides 
that a transfer of immoveable property of a 
value of less than one hundred rupees, may be 
made either by a registered instrument or by 
delivery of the property. It is contended that 
as the transfers in the present case were under 
the documents in question, the dneuments had 
to b® registered. Therefore, the alleged deed of 
partition Ex. O as also the alleged sale deeds 
Ex, 0 1 to 0 6 required registration under the 
law. and they not having been registered by 
operation of S. 49, Registration Act, they could 
nob affect any immovable property comprised 
therein or be received as evidence of any trans- 
action affecting such property. 

[lo] The question therefore, which arises for 
coosideration is whether the aforesaid documents 
were inadmissible under 9. 49, Registratiou Act, 
and whether, if they were inadmissible under 
B 91 and S. 92, Evidence Act, any other evi- 
dence could be given to prove the partition and 
the -illotments in question. A large number of 
de jisions have been cited at the Bar in support 
of the respective contentions of the parties. The 
apoellante' learned counsel contends that the 
documents aforesaid being inadmissible, it was 
nob permissible for tbe Courts below to look 
into any other evidence for the purpose of pro- 
ving partition and allotments as alleged by the 
defendants, and therefore, the plaintiffs’ suit 
for partition had to be decreed. The learned 
oounsel for the respondents, on the other hand, 
contended that even if the said documents may 
be held to be inadmissible as evidence of the 
transaodon affecting such immovable property, 
the fiocuments could be certainly used for the 
collateral purpose of proving the nature and 
character of the x>oae 689 ion of the parties in res- 
pect of tbe properties in dispute- It may be that 
for the purpose of proving tbe title to the pro- 
perty the documents may be inadmissible, but 
there is nothing to debar the Court from look- 
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Ing into those materials in deciding the question 
of possession as exclusively claimed by the de- 
fendants in respect of the lands which were the 
subjoQt-mattei: of that partition. In regard to 
Ex. C-l to 0 6, the further argument available 
to the defendants is that the said documents 
which x^urp irfc to be sale-deeds couid also be 
relied upon by the defendants under 8. 53a, 
T. P, kor, as permitted by the proviso to S. 49, 
Registration Act, the defendants in considera* 
tion of the sale.deeds in question having been 
put in possession of the disputed four plots 
allotted to them by way of part performance. 

cm I have examined the decisiocs cited at 
the Bar with great interest, and I confess to a 
feeling of confusion and bewilderment in the 
maize (sm) of conflicting judicial pronounce- 
ments on the point. 

[12] Fortunately for me a recent decision of 
the Judicial Committee of the Privy Council 
throws a good deal of light upon the problem, 
and that also because the facts appear to be 
parallel to the facta in the present case. I refer 
to the decision in Bam Rattan v. Parma Nand 
73 I. A. 38 : (A. I. R. (33) 1946 P. O. 61 ). The 
appeal arose out of a suit for partition in res- 
pect of joint family properties. The defendants 
contested the suit alleging previous partition 
and referred to certain memoranda in their 
written statement whiob constituted an instru- 
ment of partition. The documents were un- 
stamped and unregistered. One of the issues 
framed in the case was whether there was a 
previous partition as alleged by the defendants. 
The trial Judge held that the said memoranda 
Were inadmissiole, and in the absence of written 
evidence between the parties, he could not rely 
upon other evidence on their part. In appeal, the 
High Court held th-it the oral evidence proved 
partition as alleged by tbe defendants, and even 
if tbe documents, the memoranda in question, 
were inadmissible fhey could be used to corro- 
borate the oral evidence for the purpose of pro- 
ving the factum of partition as distinct from its 
terms. The Judicial Committee did not agree 
with the opinion of tbe High Court that tbe 
documents which required to be stamped and 
registered could be used to corroborate Ube oral 
evideaoe for tbe purpose of proving partition 
because under 8. 36, Stamp Act, no instrument 
chargeable with duty shall be admitted in evi- 
denoe for any purpose .... Their Lordships, 
therefore paid no regard to the documents in 
question, but nonetheless agreed with tbe High 
Court in thick ing that the oral evidence proved 
partition as alleged by the defendants I may 
quote their own words ; 

*Ta their Lordships* view the evidence establishes 
a phyaioal division of much of the joint property in 


February, 1939, and this is only oonsiatent with a 
severance in the status of the parties having taken 
place.*’ 

This their Lordships did in spite of the fact that 
counsel for the appellant contended on tbe> 
strength of B. 91, Evidence Act, that tbe factum 
of partition could not be proved by oral evi. 
dence. when the terms of the alleged partition 
had been reduced to writing. It is true that 
B. 91, Evidence Act, is not specifically referred 
to in their judgment but that their Lordshipa 
did not consider it as a* bar to looking into the 
other materials on record for the purpose of pro. 
ving partition is more than apparent from their 
findings. 

[iSa] It is important to remember that in 
tbe above case the Privy Council was dealing 
with the wider ptobibition contained in B. 86t 
Stamp Act. They make it quite explicit in 
observing ; 

“It is unnecessary to consider the efieot of S. 49» 
Beglstratloo Act, because the documents in questioD 
not being stamped the wider prohibition contained in 
the Stamp Act applies ....*’ 

Id the present case we are concerned not with 
the ''wid^ir prohibition" under 8. 36, Stamp Aat» 
but if I may use the expression the "narrower 
prohibition" as contained in 8. 49 Registration 
Act, the documents impugeed in this ca?>ebaviDg 
been impounded and tbe stump duty realised, 
as already pointed out by me Section 35, Stampi 
Act, enacts that no instrument chargeable with 
duty shall be admitted in evidence 'for any 
purpose". Section 49, Registration Act is not so 
rigorous in its application. It only says that tbe 
document required by S. IT to be registered 
shall not be received as evidence of "any trans. 
action affecting such property" and this contrast 
in tbe language is further stressed in the proviso 
to 8. 49, Registration Act, under which an un- 
registered document affecting immovable pro- 
perty may be received as evidence li) of part 
performance of contract, or (ii) as evidence of 
any collateral transaction not effected by thej 
instrnment. That unre^isteiel documents bavef 
been so used for ooJlateral purposes in evideni^ 
is borne out by a very large number of deoi- 
sioDs. I may incidentally refer to two other de- 
cisions of the Jndioial Oimmittee by way of 
illustration: Varada PtUay v. J e^varathnam* 
malt 43 Mad. 944: (A.i.fi. (6) 1919 p.o 44|, in which 
a registered deed of gift was referred to for ascer- 
taining the nature and character of the possession 
held by the donee though the documents could nok 
be used as evidence of title. In that case their 
Lordships pointed ont that where the donor did 
not effect a registered deed of gift but allowed 
the donee to enter into possession of the gifted 
property for over 19 years, tbe donee's title be- 
came perfected as against the heirs of tha 
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donor. I may quote here the obaervation of Via* 
Qouot Cave who delivored the judgment of the 
Board in that oaae : 

‘'In other words. Although the petitions and ordoc 
do not amount to a g»ft of land, they loud to the In- 
lorenoQ that the subjoquont rooeipt ot tbo rents hy Ou~ 
raUanl was a reouipt in the obaraoter of douoe nnd 
owner of the land anf, therefore, In her own right and 
not as trasteo or luanagor for -her mother and aunt/* 
Again in Rajangam Ai/yar v. Rrijangfim 
Ayyar^ 46 Mad. 373: U* I. B (9) 1922 p. 0. 266), 
the Julioial Oommittee oE the Privy Oounoil 
heldtbatan unregistered deed of partition could 
be put in evidence for the purpose of proving a 
division of status in a joint IVlitaksharQ family. 
It would be needless to multiply authorities on 
the point. 

[131 The word "partition" involves two Qon- 
oepts (i) change of status and {it} division of pro< 
perty. Severance of status does not require to be 
proved by any documentary evidecoa at all, nor 
is it necessary that for the purpose of proving 
actual division of property between the members 
of a joint family a written instrument is essen- 
tial. Where, therefore, there is evidence that 
there was an actual division of property between 
the parties, and that: thty went into possession 
of their respective shares in accordance with 
that division, and there are also circumstances 
to show that the conduct of the parties are in- 
consistent with anything except the factum of 
separation, a Court of law may very well hold, 
apart from an^ instrument of partition, that 
the parties had separated in status and efifeoted 
partition of the family properties. This, in my 
opinion, would be a perfectly legitimate course 
to adopt, and this is the course which has been 
adopted in the present case by the Coarta below 
in coming to their findings on the question of 
partition. I may again refer here to a passage 
in the judgment of the lower appellate Court on 
the point. It says : 

'Therefore Kxa. C-l to C-6 bad lost the primary 
importanoe in faos of the large body of the rent reoeipta 
which by thamselvea very deOaitely gave support to 
the case of the defendaots. Bat sap ported by the re* 
oelpts the dooumects Exs. 0 series also were reliable/’ 

lb is not therefore, that the lower appellate 
Court has primarily relied upon the impugned 
• dooumenta in coming to a finding of partition. 
It has relied upon the receipts and other mate- 
rials on the record to prove this disruption of 
ebatas and division of property between the 
plaintiffs and the defendants based as it was 
upon the separate poases»ioa of the parties and 
their separate dealings with the peoperties ever 
since 13S6 f., as alleged by the defendants. In 
my opinion, the documents in this case could 
be referred to for the collateral purpose of show- 
ing that the parties were dealing with the pro- 
perties in their separate possession on the footing 
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that there had been partition between tbet 
membere of the family as stated by defendant l' 
to 3 in their written etatement 

[14] I must, however, briefly refer to some 
of the other oases on whioh rellanoo has been 
placed by the learned counsel for the appellants 
who. I must say, has argued the case with great 
Caro and pcraeverance. Ha relies upon a deci- 
sion of this Court in Bam'iutar Stngh v, Juthi 
Tatma 18P. L. T. 1012- I must say at first sight 
that the decision in question lends a plausible 
support to his argument. There a plaintiff bad 
sued for possession of land basing bis title on 
an unregistered pat ta. The Courts below allowed 
the plaintiff to prove his title by the production 
of rent receipts and by general oircumetancea 
and by using the unregistered patta for a col. 
lateral purpose. The High Onurt eet aside the 
decree holding that the patta was inadmissible 
being unregistered, and the other evidence in the 
case could not be taken into consideration for the 
purpose of proving the plaintiff's title to the lands 
in suit. Their Lordships in their judgment sought 
to rely upon a previous decision of this Court in 
/ anki Kuer v. Brij Bhikan, 5 P L X. 5il: (a.I.B. 
(u) 1924 Pat. 641), which ia really the crus of the 
above decis on. On an esamination of the ear- 
lier decision, it appears if I may say so with 
respect, that it does not fully support the oon- 
clusion3 of their Lordships. In the earlier case 
in question Sir Dawson. Miller 0, J. who deli- 
vered the judgment of the Court quite clearly 
laid down that a document which is inadmis. 
sible in evidence for the purposes mentioned in 
S. 49, R'^gietration Act, may nevertheless be ad- 
mitted in evidence for a collateral purpose, as 
for eicample, to explain why a transferee under 
a deed imperfect through lack of registration 
was in possession or to prove the natura of that; 
possession. They also held that, if the acts of 
the parties disclose a state of affairs consistent 
with the existence of an agreement mutually 
recognised and acted upon as if the instrument 
were bioHing upon the parties, then, altbuugh 
the written document may be defective as a 
valid and finally concluded agreement, such de- 
fects may be aupplied by the subsequent actings 
and conduct of the parties, and their Lordships 
relied upon, amongst other cases, the deoiaion of 
the Judicial Committee in Varada PtUat v. 

uplift 43 A4ad. 244 . (ia. 1. (6> 

1919 P. O- 44), already referred to by me above 
the other weakness of the decieion in Bamautar, 
Singh v. Juthi Tatma, 18 F. L. x 1013 is, if I 
may point out, that there is no reference to an 
earlier decision of this Court which is also a 
Division Bench judgment in Keskwar M ah ton 
V. Shoonanian siahton, h. i. B. (16 ) 1929 Pat,^ 
620 : (10 P. ii, T. 449), In that ease also their 
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Lordships held that where a oontraot of the sale 
of the immovable property has been reduced 
to writiuf^ and is followed by delivery of posses, 
sion, a party ia not debarred under S. 91, Evi- 
denCD Aot to prove hia possession as a means of 
coQveyiu" the property. This decision shows 
clearly that the fact that there was an unregis- 
tered instrument did not stand in the way of 
proving tide by delivery of possession where 
under the law title could pass in that manner. 
To a similar effect is another Division Bench 
decision of this Court in Mi. Besar Kuar v. 
R'lmkU Singh, 21 P. L. T. 1063 : (A. I. E. (28) 
1941 Pat. 1G7). 

[15] Another ease on which very strong re. 
lianoe has been placed by the learned counsel 
for the appellant is Full Bench decision of the 
Madras Hi^h Court in Ramayya v. Achamma, 

I . L R, (1915) Mad 160 : (A I. K. (3l) 1944 Mad. 
550 F.B ) in which case it was definitely held that 
where a deed of partition is inadmissible in 
evidence for want of registration the partition 
'Cannot be proved by evidence apart from the 
deed. It appears that a reference to the Full 
Bench was occasioned in view of a confiict bet- 
ween the decision of Kumaraswami Sastri, J. 
sitting With Venkatasubba Rao, J. in Ramu 
Chetty V. Panchammal, A I. r (13) 1925 Mad. 
402 : (92 I. c. 1028) and that of Patanjali Sastri, 

J. in Veera Raghava Rao v* Gopaiarao, 1941-2 
M. L. J. 707 : (A. I. R. (29) 1942 Mad 125), In 
the latter case Patanjali Sastri, J. held that 
where a deed of parsition is inadmissible by 
reason of the fact that it has not been registered, 
a CO- sh arer who happened to he in sole enjoyment 
of a particular property could not sue to eject 
another co-abarer who had disturbed his posses- 
sion when he based his title on the partition 
deed. The judgment of Patanjali Sastri J. was 
approved in Letters Patent Appeal to which 
Leach 0. J was himself a party; and Leach 0 J. 
when delivering the decision of the Full Bench 
approved of the view which he took in agree- 
ment with Patanjali Sastri J in affirming the 
latter’s decision m Letters Patent Appeal- The 
Full Bench decision does not assign any other 
material reason for the purpose of not adopting 
the decision in Hamu Chetty v. PanckammaU 
A, I. B (13) 1926 Mad- 402 I (92 I. 0. 1023) as 
good law when that decision was based upon the 
earlier decisions of the Judicial Committee in 
Varada Pillai v. Jeevarathnammalt 43 Mad, 
244: (a.i.r.(6) 1919 f.g’ 44) and Bajangam Ayyar 
V. Rajangam Ayyar, 46 Mad. 373. (A. I. B (9) 
1922 p 0 266). There is also no consideration 
in the Full Bench judgment of a. 49. Registra- 
tion Act and the proviso to the section. It is 
interesting to refer in this connection to a sub- 
sequent decision of the Madras High Court in 


Subha Naidu v. Varad'iras'ulu Naidu, I. L. eJ 
(1947) Mad. 694 : (A. I. B. (36) 1948 Mad 26). I 
say it is interesting because the judgment in this 
case has been delivered by Patanjali Sastri J. 
himself whose decision was approved by the Full 
Bench. This was also a case of partition bet. 
ween members of a joint family. In order to 
establish that there was a complete partition, 
the defendant in the suit relied upon an unre- 
gistered *koorchtt* or instrument of partition 
purporting to evidence a partition arrangement 
among the members of the family including the 
plaintiff and the defendant. The trial Judge 
held that the document not having been regia- 
tered could not be “looked into for any pnrpose." 
An application was made before the High Court 
for admission of the rejected *koorckit* as ad- 
ditional evidence under o. 41, R. 27, Civil P. 0. 
It was contended for the appellant that the 
Court below had erred in holding that the 
unregistered 'koorchit* was inadmissible "for 
any purpose.” His Lordship upheld the conten- 
tion and observed : 

'*Thi8 contention is clearly right. Unlike the Stamp 
Aot which renders an instrument not duly stamped tn* 
admissible ‘for any purpose* the Registration Act 
prohibits its admission only for certain purposes (8. 49). 
Ramayya v. Achamma, I, L. R. (1945) Mad. 160 
(A I. R, (31) 1944 Mad. 650 F. B.) relied on by the 
learned Judge lends no support to this view.** 

His Lordship also upheld the appellant’s con- 
tention that the document was admissible to 
prove the adverse character of the possession of 
defendant 1 in respect of the lands which were 
allotted to him under the koorchit* though such 
allotment was ineffectual for want of registra- 
tion. When the attention of his^ Lordship was 
drawn to the decision of the Judicial Committee 
in Ram Rattan v, Parmaruand^ 73 J. A. 28 ; 
(A.i.R. (33) 1916 P. 0. 61) his Lordship observed : 

*'It will thus be seen that the oral evldenos consi- 
dered by their Lordships was in sappers of the plea 
that, there having been a previous partition, the euit 
*in the present form' i. e. framed as one for partition 
did not lie. In other words, their Lordships oonsidetou 
the oral evidence to find out whether the fact of a par" 
tition prior to the suit was established 

In that view, hia Lordship drew a distinction 
between the Pull Bench decision in Samayyav. 
Achamma, I. L. R. (1946) Mad. 160 : ( A. I. B. 
(3l) 1944 Mad. 550 F. B.) and the decision of the 
Privy Council in Bam Rattan v. Parma Nandt 
73 I, A. 28: (A. I. R. (33) 1946 P. o. 61). I may refer 
to another decision of the Madras High Court 
in KoycUti v. Imhichi Koya, A I. B. (33) 1946 
Mad. 634: (1946-1 M. L. J. 464) where Somayya J. 

observed as follows : _ 

“The Judioial Commitloe did not refer to the aiffl- 
cuUy of admitting other evidence wheu the 
lion was admittedly reduced to writing and tnrt 
writing was inadmissible either under S. 35, Stamp Aoi* 
or under Ss. 17 and 49, Registration Act. But 
no donbt that the Jndiolal Committee had no difflonlty 
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In finding a pailiUon on other ovidenoe. But whether 
other evidenoe Is admissible to prove tho details of the 
(tatUtlon ia atlll open to doubt. It is not clear whether 
oral evidence was accepted only in proof of the division 
In status or to prove the details of the partition. When 
the question directly arisea hereafter in th a Court, we 
may have to consider whether the Full B-*nah decsion 
In flamoypo V, AcJiawTua, 1 L, R. (1945) Mad. 160: 
<1. I, R. (31) 1944 Mad. 550 F. B.) is good law after 
the deoiaion of the Judicial Gcmtnittee.’' 

[16] Whatever the position may be in regard 
to suits foe ejeotment and reeovery of poaseasioo 
iMiaed upon a olaim of partition* it la quite olear 
that in the present case we can safely follow the 
principle as already indicated by me above that 
the documents were admissible for a collateral 
purpose to determine the nature an<5 character 
of possession, and that the other materials on 
the record could also be tahen into oona id station 
for the purpose of coming to a decision that the 
possession in question was referable to a division 
of proporties between the parties concerned * In 
doing so I prefer to rest my decision on the 
judgments of the Judicial Oommittee and the 
Division Bench judgments of this Court, all of 
whioh I have already discussed above. 

[17] I may also refer to another decision 
cited by the appellants’ counsel in support of his 
contention. I mean a decision in SubrdviciTttO'n 
V. hutchmant 50 I. A. 77 : (a. I. R- (lOl 1923 
p. 0. 60). In that case the Judicial Committee 

observed : 

"The rule with regard to writings is that oral proof 
cannot b© eubstituted for tho written evirlence of aoy 
oontraot which the parties have put into writing;. 
the reason ifl that the writing is tacitly coaeidered by 
the partiea themaelvea as the only repostt.>ry and the 
appropriate evidenoe of their agreement. If th'0 memo- 
randum was of aueb a nature that it could be treated aa 
^he oontraot lor the mortgage aud what the parties con' 
eidered to he the only repository and appropriate evi- 
dODOd of fchfiir agt^onisQtj it would b& the inatrunient 
by whioh the equitable mortgage was created^^ and 
would come within 8. 17 of the Registration Act. 

This was a case of an equitable mortgage where 
ft mortgage could be created by depo-it of a 
document of title without writing, but it was 
held that the general rule was inapplicable when 
ft deposit was made accompanied with an actual 
written charge. In that case their Lordships 
eaid *. 

“You moat refer to the terras of the written docu- 
ment, and any ImplioaUon that might be raised, suppo^ 
ing there was no document, ifl put out of the ease and 
ledooed to sllenoa by the dooumentfl by which alone 
you mnat be governed.'* 

The other case relied upon by the learned 
oouDgel for the appellants Bhukan Mtan v. 
Badhika DaU, 19 p. l. t. 489 ; (ft.i.B. 

(25) 1988 pat. 478) 1b also a case of mortgage. In 
ft case to enforce a mortgage one may well be 
required to prove^the terms of the contract, and 
tjhftfc oau only be diojie by production and proof of 
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the document iteelf in which the terms are 
embodied and not by evidence uliunde. 

ti8] [□ view of the findings indicated by me 
above that the p‘irties have been in separate posses- 
sion of the properties ever since 13^5 P ,aB alleged 
by the defendants, the suit for partition hied by 
the plaintiffs ia not maintainablo. I have, there- 
fore no hesitation in acct^pung the finding of the 
two Courts below in this appeal and in my 
opinion, there would be no us^eful purpose served 
in remanding the casp to the Court below for a 
fresh liuding on the que^ion of adverse posses- 
sion or o us ot-r ag suggested by the learned counsel 
for the app^lunts. The evidence which has been 
accepted by the Courts below quite .clearly 
indicates that the pardos have been iu Bepacate 
possession of their respective lands. 

[19) As to his last contention that in any 
case plot NO isoo should be divided, 1 find that 
there ia no substance in this contention. It is 
true that in the wrUten abatement defendants 4 
to 11 opened their mouth a little too wide; but, 
as oheerved by the Court of appeal below, at the 
trial they aceepfed the case set out in the written 
statement of defendant 1, and con6ned their 
claims only to the four plots of khata 178 men- 
tioned in the said written statement which in- 
cluded plot NO. 1600. It has been found on the 
evidence that these plots were actuaby allotted 
to defendonts 4 to li gometimo in the year 1333 P. 
after the death of the widow of .liyan Singh. 
This fact, aa he'd by the Courts below, is borne , 
out by the receipts; aa also by the documents 
Exg. 01 to O 6 which, in my opinion, are admia. 
Bible not onl> for the collateral purpose of pro- 
ving separate possession but also adm-ssib'e in 
proof of pari; performance under B 61A T. P. 
Act; and also by the oral evidence on the point. 
That being so. oq thin point again the appeal ig 
con .'laded by a finding of fact against the 
appellants. 

[sol In the result, the decision of tho Courts 
below ia maintained, and the appeal fails, and 
it must be dismissed with costs. 

[91} Das J. — I agree. 

D,BM, Appeal dismissad. 
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BamaSWaMI J. 

Sheopujan Siiigh and another — Petitioners 
V. Chand.% Singh and others^OppoHia Party, 

Civil Revn. No. lOl of 1960 D/- 20-9*1950. 

(a) Civil P. C. (1008),' O. 25. Rr. 5 and 3 — Death 
of appellant -,Claiin by several persons in opposi- 
tion to each other to be legal representatives— 
Wttbdrajval from case by some— Order as to rcprei- 
sentative character wbether one under O. 21, R. 3 
ot R. 5 —Matter li can be subsequently re-opened. 


I 
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Where separate petitione are 61ed on behalf of diSe* 
rent pereone (inoluding A aod B) olaiming to be eub* 
stituted in place of the ddesaeed appellant and 
aubeeqaently some of them withdraw from the case 
and ad (flit that A and B are really the eole reversioners 
of the deceased and upon it an order substituting A 
and B is passed the order is made under 0. 22, R. 5 
and not under 0- 22, B. 3. In such a ease, the Court 
has no jurisdiction to oanocl the order and re-open the 
question and bold upon further evidenoe that 0 had a 
better claim to be Buostituted in place of the dpceesed, 

[Para 4] 

Anno. Civil P. C., 0. 22, R. 3, N. 15; 0. 22, B. 5, 
N. 2 and 8, 

(b) Civil P. C. (1908), S. 151— Petition for setting 
aside compromise decree — Fraud upon party — 
Inherent power. 

Wher@ one of the parties alleges not a fraud upon 
the Court but only thitt bis oooseat to compromise 
was procured by fraud, the Couri oannot investigate 
the matter either in revlecv or in exercise of its in- 
herent power, and the only remedy of the party is to 
institute a suit to set aside the decree on the ground of 
fraud. [Para 6] 

Anno. Civil P. 0., S. 151, N. 6 Pt. 7. 

Lalnarain Sinha und S. P. Sriuasfaua — for Pcfi- 
/iones's; K. D Chatterji and Pratap Naraxn Sinha 
— for Opposite Party. 

Order. — Thb question to be deoit^ed in this 
oaae is whether the learned Subordinate Judge 
had jurisdiotlon to substitute oppoeite party 
Cbandi Singh and sons of Bamgovind Singh in 
place of Sbeopujan Singh and Batupujan Singh 
whom he had already subbtituted by a previous 
order in place of Mt. Jamurata Kuer, who had 
instituted the appeal. 

[3] The material facts are that Kailasb Singh 
bad obtained a decree against Mt. Jamurata 
Kuer in a suit for speciBc p»-rformauce of con- 
tract. Jamurata Kuer hied an appeal against 
the decree but on a subsequent date, that is, 
li-S 1949, she died. On 24 2-1949 one Jagafc 
Singh hied a petition for being substituted in 
her place alleging that be bad been adopted by 
the deceased Jamurata Kuer and claimed to be 
her legal heir and representative. On the same 
date, Eiikiahore Singh filed another petition 
claiming that he is the daughter’s son of Saheb- 
iada Singh, husband of Mt, Jamurata Kuer, 
and asked to be substituted in place of the 
deceased appellant. On 4-3-L949 one Sheolakban 
Singh filed a petition claiming that he was the 
nearest agnate of Sabebjada Singh. On 13. 6- 
1949 Sbeopujan Singh and Bampujan Singh filed 
a petition asking that they should be substituted 
since they were the nearest agnates of Sabeb- 
jada Singh. The learned Subordinate Judge 
fixed 13 6-1949 for bearing subetitution matter* 
On that date Sheolakban Singh, Bajkisbore 
Singh and Jagat Singh filed separate petitions 
praying for permission to withdraw from the 
oaee and allegmg that Sbeopujan Singh and 
Bampujan Singh were really the next never, 
sionere of Sabebjada Singh and they ehoald be 


substituted in place of Jamurata Kuer, the 
deceased appellant. After bearing lawyers the 
learned Subordinate Judge ordered that Sheo. 
pujan Smgh and Bampujan Singh ahould be 
substituted. 


[3l On 31-8-1949, Bamgovind Singh applied 
for substitution claiming that be was the nearest 
agnate of Sabebjada Singh and Sheopujan and 
Bampujan were strangers and ought to be 
removed from tbT’reoord of the case. On 5-9. 
1949 Cbandi Singh filed a petition containing 
allegatiions to the similar efiect. On 26-10 1949 
Bamgovind Singh died and his sons Were per- 
mitted to prosecute the petition on hia behalf* 
After hearing the evidence adduced the learned 
Sub ird mate Judge cancelled hie previous order 
dated 13 8-i949 by which he Bubstituted Sheo- 
pujan Singh and Bampujan Singh in place of 
the deceased Jamurata Kuer. On the contrary 
be ordered that Cbandi Singh and the eons of 
Bamgovind Singh had a better claim and 
they ought to be substituted in place of the 
deceased appellant. 

[4] In support of this rule, Mr. Lalnarain 
Sinha argued that the learned Subordinate 
Judge bad no jurisdiction to cancel the pteviooB 
order of substitutioo made on 18-8*1919 nor was 
he entitled to reopen the matter and hold upon 
farther evidenoe that Cbandi Siugh and the 
eons of Bamgovind Singh bad a better claim to 
be subsituted in place of Jamurata Kuer. In my 
opinion this argument is well founded and must 
sacoeed. It is manifest that the order of the 
learned Subordinate Judge dated 19.8'1949 is* 
one made under o. 22, R. 6 which enacts ae foU 
lows: 


“Where a qaestion arises aa to whether any person 
is or is not the legal representative of a deceased plain* 
ti£E or a deceased 4efendant, each question shall hei 
deiermmed by the Court.'* 

From the narrative of facts, it will be Bsea 
that after the death of Jamurata Kuer separate 
petitions were filed on behalf of different per- 
sons claiming to be substituted in place of the 
deceased appellant. It is true that on 13-6 1949 
Sheolakban Singh, Bajkisbore Singh and Ohandf 
Singh filed petitions praying for permission to 
withdraw from the case and admitted tbalr 
Bampujan and Shebpuian were really the sole 
reversioners of Sabebjada Singh. Upon tbistho 
learned Subordinate Judge made an order tbatr 
Sheopujan and Bampujan should be substituted* 
Even s > it is apparent that this order is made 
under O. 23, B. 6 and not under O 22 R. 8 whiflfr 
applies only where there is no dispute as to.^wfi9 
is legal c*>presentative of a deceased party to the 
appeal* Beferenoe may be made to Oula y- BspG- 
thee, 17 Mad. 210 ; (3 u. L. J 289) in which it wa» 
held that B. 366 presupposes that the party 
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claiming to represent a deoeased plaiDtiff is his 
lega^ representative. But if there is a dispute 
as to whether any person is or is not legal 
representative of the deceased party it should be 
determined by the Oourt under B. 5 of 0- 23. 
If the order dated 13 8.1949 is not a mere for. 
mal act but it is a judicial determination that 
Sheopafan and Rampujan were the legal repre- 
sentatives of the deeeased appellant it must 
be held that the learned Subordinate Judge bad 
no jurisdiction to cancel that order and to re* 
open the question merely on the subaequent 
allegation of Ohandi and Ramgovind that fraud 
had been practised by Jamana Bingh. On bsbalf 
of the opposite partyi Mr, K. D, Ohatterji 
placed reliance upon Vatsalabai v. Sambhaji 
Pandurang, 43 Bom. 168: (a. i. B. (6) I9i9 Bom. 
100). But the facta of that case may be clearly 
distinguished. A suit had been died by five per- 
sons, one of whom R died while the suit was 
pending. Thereupon an application was made 
on behalf of minor G, son of the plaintiff 1 
that he should be brought on the record aa heir 
and legal representative of the deceased R rely- 
ing upon an alleged adoption. Ttie Subordinate 
Judge granted the application and amended the 
record by subatituting Q*s name for that of R. 
Subsequently! the minor daughters of B having 
learnt of the application applied that G’s name 
should te deleted and their name should be 
brought on the record in bis place as G s adop- 
tion was fictitious. The Subordinate Judge held 
that he could not alter hie previous order in 
view of E. 3 of O. 33, Civil P. C. The High 
Court interfered on the ground that under R. 6 
of o. 32 the Subordinate Judge had the power 
to correct the order previously made and to 
determine who wore the real legal repreaenta- 
tives of the deceased plaintiff. It Is patent that 
the Subordinate Ju3ge had made the previous 
order under B. 3 of O. 32 and since the subse- 
quent petition was filed within the period of 
limitation it is obvious that the Subordinate 
Judge was bound to determine the question as 
to who were the legal representatives of the de. 
ceased plaintiff. In the present case, the facts 
are manifestly different for the Subordinate 
Judge bad made the previous order dated 
13.8-1949 under B. 5 einoe the dispute had al- 
ready arisen as regards proper persons to be 
substituted in place of the deceased Jamurata 
Euer. 

[6] Mr. K. D. Ohatterji also tried to support 
the order of the Subordinate Judge on the 
ground that under 8. 161 ha had inherent juris- 
diction to cancel the previous order to meet the 
end of justice* But the principle is well eettled 
that a Oonrt has no inherent power to do that 
which is prohibited by the Code. In Sadho 


Saran Rai v. Anant Rai, 2 Pat. 731 : (A. I, B. 
(lO) 1933 Pat. 483) it was held by a Division 
Bench that a Court was not competent either 
in review or under its inherent powers to set 
aside a compromise decree on the ground that 
the consent of the parties to the compromise 
wag obtained by fraud. A distinction was drawn 
in cases where fraud is practised upon a party 
and where fraud is practised upon Court. There 
are authorities to the effect that a Court has 
inherent power to correct its own proceedings 
when it is satisfied that in the paseing of a 
particular order it was misled by one of the 
parties. But where one of ihe parties alleges 
not a fraud upon the Court but only that hie 
consent to oompromiae was procured by fraud 
the Court cannot investigate the matter either 
in review or in exercise of its inherent power 
and the only remedy of the party is to institute 
a suit to set aside the decree on the ground of 
fraud. Applying these principles to the present 
case, it is obvious that there is no allegation 
that the Court was misled by any fraud prac- 
tised upon it and the learned Subordinate Judge 
had no jurisdiction under 8 . 151 to cancel bis 
order dated 13.8-1949 by which he substituted 
Sheopujan Singh and Rampujan Singh in place 
oi the deceased Jamurata Kuer. 

[ 6 ] Roc these reason 3 I would set aside the 
order of the learned Subordinate Judge dated 
4-2.1950 and restore hia previous order dated 
13-8.1919 by which Rampujan Singh and Sheo- 
pujan Singh were substituted iu place of the 
deceased appellant. 

[7l This application is aooordingly allowed 
with costs. Hearing foe one gold mohar. 

Application allowed, 

k. I. B. (38) 1931 Patna 283 [0. N. S8.] 

Sarjoo Pbasad J. 

Harendra Nath Pathak^Petitioner v. The 
State* 

Criminal Bevn. No, 760 of 1950, D/- 12-9- 1950. 

(a) Criminal P. C- (1898). Ss. 539B and 144 — 
Decision, if can be based merely on local inpection 
— Local inspection in proceeding under S. 144 
of Code. 

A person disposing of a judicial proceeding Bbould 
never base his deoieion on merely a local inapeotion. 
There is, no doubt, soma amount of latiiude in 8. 144 
prooseding. But even then it is a judioial enquiry and 
if a Magistrate makes a looal inapeotion, that may be 
only for the purpose of appreciating the materials pro* 
daoed by the parties and not for making ezita-judioial 
assumptions of his own. tPara 4] 

Anno. Or, P. 0,, S. 144, N. Ij S. 539-B, N. 6. 

(b) Criminal P. C. (1898), S, 561 A — Expunging 

of remarks. ^ ' 

The High Oonrt has the power to expunge objeotiona- 
ble remarks made by a Uagistrata in an order passed 
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by liira ai^ainat a person without making him a party 
to the proceeding or giving him oppoctunity to asplaia 
his conduct. [I^ttra 4] 

Anno. Cr. I’. C., S, 561-A, N. 7, Pt. 1. 

P. K, Po3c~/or Petitio7iar; B N. Mittcr and A. 

— for Second Party to the Section 14i 
yrocaeding. 

Order. Tlu3 applioation relates to fcbe ex- 

pULging of eoi’taiu remarka made by the Sub. 
Divisioaal Magiairata of Aurangabad in an order 
disposiDg of a proceeding under ». 144, Criminal 
P. 0. The pciitioner was not a party to the 
said proceeding and yet it is said chat the learn- 
ed Alagiatrate made those unwarranted and un- 
justifiod remarks withou' miking him a party to 
the p o eeding or giving him an opportunity to 
e>:plain his conduct. The petitioner is an Hono- 
rary MagisTato of the sub-division and he is also 
the Manager of the Kunda Estate, known as the 
Ben gall E-aato in the district; of G^tya, The cir- 
cumstances which led to the proceeding under 
S. 144 , relate to a dispute with regard to an area of 
about 66 bigbas of land situate in village Sanshaj 
police station Oaudnagar, in the sub division of 
Aurangabad. The petitioner s:.afe3 that 19 bighas 
and odd of these lands belonged to one 
Rameshwar Gosain, of which the Kunda Estate 
and other co-sharers were the landlords. The 
Estate obtamed a decree for rent against this 
Raineshwar Gosain and. in execution of the said 
decree, the lands m question were sold and pur- 
chased by the decree-holder landlord of which 
the landlord obtained delivery of possession 
sometime in 1939. It is then stated that in 
1940-41, the landlord, of which the petitioner is 
the Manager, settled the said lands measuring 
19 bighas and odd along with the other lands 
which have been recorded as gkairmazruamalik 
with Eamchander Ahir, Bharat Abir and others, 
lb appears that subsequently in August 1949 there 
was a proceeding under S. 144 between these 
settlees under the landlord and the outgoing 
tenants Rameshwar Qosain and others, in which 
proceeding the settlees were party 1 while 
Rameshwar Gosain and others were party 2. 
In that proceeding, an application was filed on 
behalf of the Kunda Estate by the petitioner 
supporting the settlement in favour of party 1 
to the preceecling. The learned Magistrate dis- 
posed of the proceeding on making a local 
inspection, and the entire finding appears to 
have been based upon the local inspection made 
by the Sub- Divisional Magistrate himself. The 
petitioner alleges that a few months before the 
initiation of the Ui-prooeeding, party 2, Rame- 
shwar Gosain and others had filed a complaint 
against the settlees and also against the men of 
the landlord in which they complained that the 
members of party 1, the settlees, were trying to 
dispossess Rameshwar Gosain and others by 


force. In that case, the complaint was dismissed 
by the Sub- Divisional Magistrate hlmseU is 
which be found that the outgoing tenants, 
Rameswar Gosain and others had no right and 
interest in the lands in question and that they 
should if at all, have recourse to civil Courts. 
The petitioner alleges that, in view of that deci- 
sion, the l44'proc;eding should not have been 
decided against the new settlees, who wera' 
party 1 in that oase, and the learned Magistrate 
did so merely because be was inimical to the 
petitioner and, in the course of his order made 
those unwarranted observations. It appears that 
party 1, to the 144-proceeding had moved the 
District Magistrate against the order under B. 144, 
but the learned Additional District Magistrate* 
while disposing of the applioation, refused to- 
interfere because the order under S. 144 had 
spent its force, though the Additional District- 
Magistrate realised that the order of the Sub. 
Divisional Magistrate had been passed without 
properly or duly considering all the facts and 
circumstances relating to the dispute. The peti. 
tioner appears to have moved the District 
Magistrate also for expunging the remarks in 
question and for making a reference for the pur- 
pose to this Court. But the learned Additional 
District Magistrate of Gaya, who heard the said 
applioation, rejected the same on 11-4-1950, oh- 
serving that it would he immaterial to take any 
action on those observations, because he had al- 
ready found when rejecting the applioation 
against hia order under s. 144, that the findings 
of the learned Sub- Divisional Magistrate wero 
not correct. The petitioner has, therefore, now 
moved this Court for expunging the remarks- 
made by the Sub- Divisional Magistrate. The- 
remarks complained of are to be found at vari- 
ous jilaces in the course of the order and they 
have bean staied in para. 7 of the applioation. 
Paragraph 7 (Al refers to the remark which runs 

as follows: ... , „ 

“There was no sign of habitation within a few miJea- 

Bxcept ths l 0 D 6 ly honsos pi thesp Gosamfl who hftVfr 
lived in thia jungle and sandy tract for years and yea» 
and have now become a victim of the wrath of the ao- 
sentee landlord Bengal Kanda Estate in this case and 
their Doweifol Manager Babn Hainedta Nath Patha 
who also happens to be a Honorary Magistrate of tna 
place and who ate bent upon driving out these poweifnl 
Gosains tenants from thtir lands.** 

7 (B)l 'T am surprised that the Manager who hap* 
pens to be a Hony. Magistrate should file suoh a false 
petition making false allegation which is contrary. to- 

facts and farthest from truth.** . 

7 (o). “The intention of the Kunda Estate is now to 
settle lands of these Gosains tenants with other teoanto 
of the village and to make them fight and cause oK^- 
shed and riot which is most reprehensible eondnot or 
the proprietor and hU Manager. I am oonvinoed from 
my local inspection and I am conetrained to remarfc 
that the conduct of the Manager of Kunda Estate^ haa 
been moat reptehenaible in acting in this manner. 
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k tale was issued by this Oouri; aalling upon the 
learned Sub-Divisional Magistrate to show cause 
why these remarks should not bo expunged 
from the order in question, but it appears that 
the learned Magistrate has been either trans- 
ferred or has gone on leave, and no explanation 
has been submitted by tbe Magistrate who passed 
this order. A notice was also served upon the State 
of Bihar ivho are tbe opposite party to ibis 
application, but, on their behalf also no one has 
appeared tooppose this application. The applica* 
tion ia, however, opposed by Mr. B. N. Mibter, 
counsel appearing ou behalf of the persons who 
ware patty S to tbe proceeding under S. 141. 

[2l I should like to say as little as possible 
against the order of the learned Magistrate dis- 
posing of the pi’ooeeding under S. 144, because I 
have no desire to prejudice the case of party 8, 
but I must observe that the procedure adopted 
by the learned Magistrate in disposing of tbe 
proceeding under 8 . 144 was really extraordi- 
nary. The dispute related to a large area of 
land and it was a dispute as to the possession of 
immovable property. He himself observed that 
some of tbe tenants were on the side of the 
landlord while some of the tenants whose 
interest is said to have been sold off were 
opposing the landlord and the other set of 
tenants. In such a case, if there was an 
apprehension of breach of the peace, tbe 
proper proceeding was a proceeding under s. 14S 
and the matter should have been decided in 
Buob a proceeding, but the Magistrate, instead 
of adopting the proper procedure known to the 
law in tbe oiroumstanoes of the case, proceeded 
to dispo&o of the matter under s. 144 and that 
also not upon any material but largely and 
mainly upon his local inspection. I do not find 
from the record that there was any memoran- 
dum prepared by the learned Magistrate of this 
local inspection nor has such a memorandam 
been referred to in the order itself. It appears 
that, in connection with a previous dispute 
between the parties in respect of some of these 
lands, tbe matter was decided by the same 
learned Magistrate on 7-1-1949. There, it ap- 
pears, party 9 to tbe proceeding bad alleged 
that they were likely to be disposseesed of the 
lands in question by tbe new settlees, that is, 
the members of party 1 in collusion with tbe 
landlord and, therefore, action should be taken 
j^ainst them. *On this complaint, there . was an 
enquiry by the Magistrate and the said learned 
Magistrate himself dismissed tbe complaint under 
8. S03, Oiiiiinal F. 0. In dismissing the com- 
plaint, the letaned Magistrate himself observed 
as follows : 

f “The Undlord has appeared and he has produced 

showing that the lands ol 


tbe oomplainant wore sold for arrears of rent and 
purcbnaod in oourt auotion sale and delivery of posses- 
sion was obtained on several ocoaeiona in tbo years 
1938 and onwards .... it is admitted before mo bv tho 
oomplainant that bo bas not paid any rent for tho lands 
up to tbo year Tliere ie no case worth tho name wbieb 
the complainant can olalm in this Court. His remedy 
lice in Ibe civil Court. Tbo complaiiiaDt s allegation 
does not disolose any criminal ofionce nor is it plausi- 
ble story.” 

[3l After this emphatic observafcicn made by 
tbe learned Miigiatrate himself, it was singularly 
inappropriate oa bia part to proceed under 
S. 144, Criminal P. C., and wbat is worse to 
dispose of this proceeding not by baking any 
evLdenoa in the case or after making the landlord 
a party but on big local inspection. I am, 
however, not concerned with the 144-proceGcling 
itself, except, incidentally, to show that the 
remarks made in bis order as to the petitioner 
and his conduct wore quite uniusttfied, because 
the learned Magistrate had not made the peti- 
tioner a party to the proceeding nor bad he 
called for the production of evidence in support 
of his allegation in the petition filed by him 
that tbe Kstate bad settled tbe land with 
party 1 . If he bad called for these documents 
and made the petitioner a party, he would have 
found, presumably, as he himself did find on a 
previous occasion, that the allegations were 
correct. The Additional District Magistrate, 

while disposing of the proceeding, observed that 
"tbe dispute related to possessioo over a vast tract of 
lands, measuring about 66 bigbas which should not 
have been dealt with and dispOEOd of by a summary 
proceeding under 8. 144, Criminal F. C. . . . the proper 
course for the Magistrate in suoh disputes was to decide 
the question of possession once for nil in a regular pro- 
ceeding under 3. 145, Criminal P. C. It appears that 
the landlords, alter having obtained dakhaldehani, 
settled the lands with the applicants who are armed 
with hu/cumnatna and rent receipts in respect of tbe 
lands and whose documentary evidence of possession 
cannot easily be brushed aside. There was furthermore 
a criminal case in respect of some of these very lands 
and between the same parties. The same Magistrate 
had by his order dated 7-1-1949, dismisaed the oom- 
plaint under S. 303, Criminal P. C., and In that sub- 
stantive case of Q, P, Ba mesh war Goesain who was 
directed to Civil Court for the remedy of bla olaim, the 
learned Sub-Divisional Magistrate had accepted the 
delivery of possession in favour of the landlords from 
whom the applicants base their olaim.” 

[4] Biiihei these materials were before tbe 
Magistrate or these materials which were pro- 
duced before him on the previous occasion were 
not before him. If these materials were before 
him, as tbe order of tbe learned Additional 
District Magistrate appears to indicate, then 
indeed it ia very surprising that he should have 
disposed of the 14i.proceeding without reference 
to them and yet he should have suggested in 
his order that the conduct of tbe Manager of 
the Estate was moat reprehensible and that he 
had filed a false petition making false allegations 
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wbioh were contrary to facta and farthest from 
truth. These strong observatioDS should never 
havo been ma te by the learned Magistrate with- 
out either consulting the materials which ware 
placed before him and on which on a previous 
occasion be bad himself been convinced, or at least 
without giving an opportunity to the petitioner be 
present before him to explain the allegations made 
in tne petition. Indeed, in the circumstances of 
the case it is most remarkable that he should 
have made these remarks and he should have 
gone back upon his own findings on a previous 
occasion. Mr. B. N, Mitter, appearing for party 
2 to the s. 114 proceeding suggested that probab. 
ly at the time of the passing of his order, the 
learned Magistrate was not aware of the order 
which he had passed on a previous occasion, that 
is, on 7-1-1919. In the first place, I cannot ima- 
gine that, at least, party i who were the set- 
tlees under the landlord would not have drawn 
the attention of the Magistrate to his previous 
order; but, even if it were so, the Magistrate 
should have realised the risk of making 
these ex parte assumptions against the con- 
duct of the petitioner, who was an Honorary 
Magistrate of the locality and was the Manager 
of a fairly big estate in the Sub. division as it 
appears from the materials and whose apparent 
respectability could not be lightly questioned. 
Prima facie, there was no reason to distrust 
the allegations made in the petition. It is true 
that the learned Magistrate made his own local 
enquiry. But it has been repeatedly pointed out 
that a person disposing of a judicial proceeding 
should never base his decision on merely a local 
inspection. There is, no doubt, some amount of 
latitude in a s. 144-prooeeding. But even then 
the learned Magistrate should have remembered 
that it is a Judicial enquiry and if he makes a 
local inspection, that may be only for the pnr- 
pose of appreciating the materials produced by 
the parties and not for making extra* judicial 
assumptions of his own. I. therefore, see not the 
slightest justification for the remarks which have 
been made by the learned Magistrate in the 
oouree of that order. The Additional District 
Magistrate did not think it fit to make a refer, 
ence to this Court because in bis opinion the 
order had already spent its force, and he bad 
observed that the findings of the learned Magis- 
trate were incorrect. The petitioner has a Just 
grievance in this matter. It was quite wrong on 
the. part of the Magistrate to have made those 
remarks against him and, in my opinion, this 
is a fit case in which the remarks should be 
directed to be expunged. The petitioner has 
alleged that the learned Sub.di visional Magis- 
trate made those remarks because he was inimt. 
oally disposed towards him and that he also dia. 
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posed of the 144 application contrary to his own 
findings on a previous occasion on account of 
this enmity. Be that as it may. the Magistrate 
has not submitted any explanation, and it would 
be unnecessary for me to decide as to wbat the 
motives of the learned MagUtcate actually were, 
though bis order, to my mind, appears somewhat 
incomprehensible in view of the previous order 
which he had himself passe:!* In any case I, 
consider that this application for expunging the 
remarks of the lt:*arned Magistrate must be 
allowed. That this Court bast he power to do so in 
a case like this can hardly be questioned in view 
of the provisions ot S. 661 a, Criminal P. 0„ and, 
if reference to any decision is necessary, refe- 
rence may be made to the decision in Karamot 
Ullah V* Emperor, A. i. R. (27) 1940 Lab. 42: 
(41 Cr. L. J. 380). 

[5] The rule is accordingly made absolute. 
VM.B, Buie made absolute, 

A. 1. R. (S8) 1951 Patna 288 [G, N, 69.] 

Bamaswami j. 

Bamcharitar Sah — Petitioner v. Bifai 

Mahto avd others — Opposite-Party, 

Civil Bevn. No. 463 ot 1950, D/- 20-9-1960. 

Civil P. C. (1903), S, 11 — Suit for cent and eject* 
ment ~ Question of title expressly raised and 
decided— Ex parte decree— Question if operates as 
res judicata. 

Where in a suit for recovery ot hon^e rent and 
ejectment the question as to title of the plaiotifi is 
direotty and expressly raised by the defendant, the 
daoiflion on the question of title vill operate as res 
judicata in a subsequent suit for rent even thoogh 
the suit is deoreed ex parte due to absence of the 
defendant on the date of final hearing: A. 1. B. (19) 
1926 Gal. 650 Bel on, Claras 3 A 6] 

Anno. 0. P. G*, S. 11 N. 14, 19* 

A. K. Choudhuty and Pram Lai — > for Psfifiotter; 
S. K. Mitra and Satyanand Kumar — for Opposite 
Party, 

OpdeP.^The question involved in this oasB 
is whether the Small Cause Court committed 
any error of law in refusing to return the plaint 
for beiog filed in proper Court having Jurisdio* 
tion to determine the question of title. 

[2] The plaintiff brought the suit claiming 
rent of a house which he alleged the defendants 
had taken on monthly rent. The main ground 
of defence was that the plaintiff had no title 
and the defendants had not taken settlement of 
the house from him- The learned Munsif held 
that it * was not open to the defendants to raise 
question of title since the dootrine of res judu 
cata will operate. In 1946 the plaintiff bad 
previously brought a title suit agaicst the defen- 
dants for recovering house rent and for ejectment. 
In that salt the defendants appeared and filed 
written statement bat on the date fixed for fin^ 
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lieariog fcha defendants were absent and the suit 
^rtadeoreol ex parte. The defendants preferred 
ttD appeal whioh was dismissed by the Diatriofc 
'viidiget In second appeal the decree was modi. 

by tbe High Oourt< The otaitn for arrear of 
^zQiit was granted but the plaintiff was not gran- 
led n decree for ejectment since the notice to 
•qail was held to be invalid in law. The Small 
XJauae Court held that the decision in the previ- 
OIM suit would operate as res judicata and it 
was not open to the defendants to agitate again 
■'tiio Question of title. Accordingly, he refused to 
vatum the plaint under S. 23, Small Cause 
Oeuris Act. 

l3l In support of this rule, Mr. Pram Lall 
intended that the Small Cause Court was 
erroneous to hold that the question of title was 
tiarrod on the principle of res judicata. In my 
t>pinion, this argument is not correct. Learned 
QOUDflol referred to Pavdip Singh v. Ramsun- 
der Singht A. i. R. (36) i949 Pat. 6lo: (30 p.Ii.t, 
434) and contended that the question of title 
fiiad been gone into only incidentally and 
^collaterally in the previous suit and so the 
^eoision would not be res judicata. The prinoi* 
■pie is well settled that the decision in a rent 
ouit is not res judicata on the question of title 
'wiless the question of title was expressly raised 
and was expressly decided between the parties 
and in each oaae it is nec-’ssary to examine 
^laiefaUy the decision iu the rent suit before any 
opinion can be formed as to whether it operates 
9 S res judicata on tbe question of title or not. 
The difference will be apparent from two Privy 
Ooanoil decisions, viz., Rudt Bahadoor Singh v, 
JIfA Lucho Kuer, i. a. ss: (ii cal 30i p. o.) 
where it was held that the decision was not res 
■dftdiaata as the question of title bad been gone 
Into only incidentally and collaterally, and 
Badhamadhuh Hcldar v. Manokar Mooherji, 
45 I. A. 97; (IS Oal. 66 P. G ) where the question 
<of title was directly decided in a rent suit and 
4iie decision was held to be res judicata. As 
•xplafned iu Gnanaia Qobindo Ghoudhur*a 

OSM, 43 C.L..T. 116 ; (A. X. B. (13) 1933 Cal. 650). 
*'«he esganoe of tbe doctrine of res judicata is that 
whore a material iaane has been tried and determined 
^twflon tho same parties in a proper suit and in a 
proper Obact as to tbe status cf one of them in relation 
io the other or as ts the right or title olaimsd by one 
ol Stem against the other, the same gaestion cannot 
he agitated by them again in another suit. In tho 
oaae of auiti for rent or other reonrring liability 
the eaiiae ot aotlon (or suits lor sueoesslve period are 
■tUfferaiiA In the ease of such suits, lor the dootrine 
to apply, It will have to be shown that the question 
ot tight or Utility not merely lor tho period in tbe 
>txarioiie salt but that for all times or onoe tor all was 
•ilti^ly and Babstaatially in Issne and was tried and 
'tMnmtiied. It a direet issue on the point was raised 
4Hfl^^4eeide5, the deoiafon wonld be rsi judicata in 
eM|[piot^pf any suit br paWqaent period.*' 

: 11061 Fat. /67 & 88 
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Applying the principle in the present ease I am 
of opinion that in the previous suit question of 
title was directly and expressly raised and deoi-[ 
ded between the parties and the decision will 
operate as res sudicata. It should bo noticed at 
the outset that the previous suit wag not 
only for recovery of arrears of rent but also for 
ejectment of the defendants. In the judgment of 
the trial Court the foUowing passage is material: 

, Eibibit 1 is tbe patta 

dELtecl 13-12-44 whioh proves the settlement ol the 
a^resald land with the plaintiffs. Exhibit 2 is the 
offloe copy of tbe notice and Ex. 3 re the postal 
receipt. P, W. 1 hig proved that the plaintiffs mad© 

the hut and let it out to the defendants at a montblv 
rental of Ra. 6.’* 

In the course of the appellate judgment tbe 
learned District Judge states: 

“To Substantiate their story of settlement ol the 
disputed hut with defendants on monthly rental ol 
Rs, 5 and to show that the defendant did not pay rent 
for the disputed but for eleven months, the plaintiffs 
examined plaintiff 2 and got tbe original patta {Ex. 1) 
by which the land on whioh the disputed house stands 
was settled with plaintiffe by the previous owner 
Parmeawat Pd. Choudhary, duly proved. The deposing 
plaiDliS hnEi stated on oath that after taking settlement 
of tbe land on whioh the disputed hut etaods, they 
oonstruoted tbe disputed hot on it, and then let it out 
to the defendants on a monthly rental of Rs. 5 on the 
lat Fagun, 1352 Fs. This deposing plaintiff has further 
stated on oath that after paying rent for one month, 
the defendants stopped payment of rent from Chalt 
1332 fs. The plaintiffs also got the notice of eviction 
which they gent to the defendaotg by registered post 
before the filing of this suit, duly proved, and there 
being no rebutting evidence to falsify the plaintiffs' 
olaira the learned Muoaif, I think, was quite justieediu 
decreeing the plaintiffs* suit on the evidenoc adduced 
by the plaintiffs, and hence I hold, accordingly and 
decide this point too against the appellant." 

[4] In second appeal the High Court affirmed 
the decree for rent but set aside the decree for 
ejectment since there was no valid notice to 
quit, 

[6] It is manifest that the question of title 
was directly and substantially in issue in the 
previous suit and the learned Munsif was, in my 
opinion, correct in holding that the decision 
would Operate as res judicata in the present 
suit, The learned Munsif, therefore, committed 
no error of law in declining to return the plainti 
under 8. 8-3, Small Cause Courts Act. 

C6] For these reasons I would dismiss this 
application with costs. Hearing fee one gold 
mohar. 

Repisitm disTtu&aed. 

A. I. R, (88) 19S1 Patna 239 [G. N. 60.] 

Agabwala 0. J. 

SkUal Prasad Burmm — Petitioner y. Afan- 
hahal Singhr-^Opposite Party, 

Ocimiaal Bern. No. 281 of 1949, D/* 2-8-1949. 
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Penal Code (1860), Ss. 478, 482 —Trade mark- 
infringement ot— Mark not registered— Evidence 
to establish ownership— Trade mark in surname. 

What the Court has to determine is whether the 
trade mark claimed by the complainant is distinctive 
mark, that is to say, a mark which is adapted to dis- 
tirg'ii’h the goods of the proprietor of the particular 
trade mark from those of other persons. For that 
purpose it is neceseary to ascertain the extent to which 
the user of that mark has rendered it in effect distinc* 
tive of tbo goods in question. [Para 2] 

A declaration of owcerehlp for the purpose of regis- 
tration is not evidence of legal ownarsbip of a trade 
mark, for such a declaration represents nothing more 
than the opinion and claim of the declarant. [Para 2] 

The right to a surname that a man uses is ibarcd 
with every person who elects to use the same name 
and consequently be has no monopoly in it. [Pnra 2] 

Where the complainant was a manufacturer of a 
fever mixture which had acquired a reputation in fever 
cases and was sold by the name of Burman’s Juri Tap 
in a red coloured carton with a design which bad not 
been registered, the evidence that is required is that 
the complainant bad established a trade mark in the 
name Burman and that persons bought the complain- 
ant's medicine because it was contained in bis carton, 
that is to say a person who received the complainant’s 
carton would rely on finding in it the medieine which 
be intended to purchase- If there was no such evi- 
dence than any one selling medicine in a carton so 
similar to that of 'the oomplalnant as to mislead a 
purchaser into believing that he was actually purchas- 
ing the complainant’s medicine would not be infringing 
the oomplainant’s Trade Mark. [Para 2] 

Anno. Penal Code S. 478, N. 1 ; 8. 482, N. 1. 

Baldeva Sahay and Shwanugrah Narain—for 
Petitioner ; Nageskwar Prasad and S. R. Ohoshal 
— for Opposite Party, 

Order. — The petitioner hag been sentenced 
to pay a fine of Rs, 600 on a conviction for an 
offence under *8. 482, Penal Code. The com- 
plainant ie a manufacturer of a patent medicine 
which bag apparently acquired a reputation in 
fever cages and calls it by the name of Juri 
Tap. This is sold in a red. coloured carton 
which, on one side has the figure of an emaciated 
man with the caption “Before Use", and, on the 
opposite panel, the figure of a healthy looking 
individual with the ‘caption’, “After Use." On 
the third panel is the name “Juri Tap" and a 
five pointed star. On the same panel the name 
and address of the manufacturer, that is to say, 
the complainant, is given. Tbis is “Dabuc 
Or. S. K. Burman Limited. Calcutta." The 
accused sells a similar medicine in a carton very 
much like that of the complainant’s carton. It 
is the same colour ; it has the same pictures of 
the emaciated and the healthy man. On the 
third side of the carton is the name “Juri Tap," 
but above this name there are the words 
“Amritgudha.” On this panel the name and 
address of the manufacturer is given as S, P. 
Burman and Company, Benares, Cawnpore." 
There is also under the name “Juri Tap" a 
six- pointed star. Near the star on the com- 


plainant's carton are the initials S, E. B*t 
whereas ia the centre of the star of the peti* 
tioner’s carton is the word “Om" in Hindi. 
To a casual observer the caitona- are eo alifafr 
that unless one took the trouble to examine 
more than cursorily it would be difficult not tO' 
he deceived into accepting the medioine in the- 
petitionsr’s carton for the medicine in the com- 
plainant’s carton. 

[s] Section 439 renders punishable the nfi^ 
of any false trade mark or any false prOi* 
perty mark unless the user is able to proT& 
that be acted without intent to defraud. The> 
expression trade mark is defined in 8. 476, as 
amended by the Merchandise Marks Aoi, 1941» 
as inctuding a trade mark registered uedex thei^ 
Trade Marks Act, 1940, and any mark used in. 
relation to goods for the purpose of indicating, 
or so as to indicate, a connection in the coorso 
of trade between the goods and some perso^ 
having the right to use the mark, th& 
re’evant time no part of the design on tba 
carton of the complainant or the petitioner had 
been registered under the Trade Marks 
1940, although I am told applications for regis- 
tration were pending. This case, therefore, has • 
to be decided with reference to the second park 
of the definition of trade mark given in S. 478^. 
Penal Code. The complainant relied on dedara. 
tiona which had been made in his appHcaticn^ 
for registration which referred to a previot® 
declaration mads in 1906 and also to oatalogaeo 
which he had iagued over a course of many- 
years for the purpose of establishing that hfr- 
bal been ngiug this particular carton and^ 
device on it for a very long time. It has, how- 
ever, been pointed out in the case of LoIsb NatK 
V. AsJiwini Kumar De, I.D.R. (1538) 1 cal, 666!* 
(A.I.R. (25) 1938 cal. 216 : 39 Or. L, J. 637) thai. 
a declaration of ownership for the purpose of : 
registration ia not evidence of legal ownership » 
of a trade mark for such a declaration repre- 
sents nothing more than the opinion and claim 
of the declarant. What the Court has to deter- 
mine is whether ths trade mark olaimed by 
the complaint is distinctive mark, that is to 
say, a mark which is adopted to distingmsb the 
goods of the proprietor of the particular trade 
mark from those of other persons, Pot tluit 
purpose it is necessary to ascertain the extent 
to which the user of that mark has. rendered it 
in effect distinctive of the goods in queBiiOD. 
Pot that purpose the evidence that is requii^ 
is that persons bought the complainant s medi- 
cine because it was contained in his oaiton, 
that is to say, a person who received the 
plainant’s carton would rely on finding in it 
the medioine which he intended to purchnso. 
If there was such evidence then any one s^inp 
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medioine in a oaiton so similar to that ot the 
Ooxoplainast aa to mislead a purchaser into 
believixig that he was actually purohasiDg the 
oomplainaDt's medfcine would be infringing the 
oompalinant'a Trade Mark. Bat in this case 
there is no such evidence. In fact, the only 
person who appears to have given any relevant 
evidence in that matter at all says that this 
medicine is mostly used by illiterate villagers 
and that what they ask for is "Burman’s Juri 


(b) Civil P. C, (1903), 0. 41, R. 33 — Power of 
appellate Court in adjusting rightp. 

The power contained in R. 33 extiods to those cafee 
where as a result of the appellate Court's interference 
with the decree in favour of the appellant further 
interference is requited in order to adjust the rights of 
the parties in accordance with justice, equity and good 
oonsoienoe. lOj 

Anno. C. P. 0. 0. 4l R. 33 N. 3. 

D, N. Varma and Chandra Sekhar Prasad — for 

Appellant] Qorakh Nath Singh and Ograh Singh ~ for 
Respondents. ■> j 


Tap.’* If the complainant had established a 
Trade Mark in the name Burmani the petitioner 
would, in my opinion, be guilty under s. 462 
in this case. But, as was pointed out in In re 
Cadbury Brothers Application, (1915) i ch. 33i: 
(84 Ii. 3. oh. 342) the right to a surname that a 
man uses is shared with every person who 
elects to use the same name, and consequently, 
he has got about as much monopoly in it as he 
has in the air that he breathes. It is true that 
the eurname of the petitioner is not Burman, 
nor is he a Burman by caste, but he does ap. 
parently use that name for his trade purposes 
and is entitled to do so, eo long as he dees not 
infringe the right cf anybody else, that is to 
say, the Trade Mark of anybody who has 
secured a right to the use of the name Burman 
as a Trade Mark, which it is very difficult to 
prove in the case of a surname. I would have 
been compelled and been happy to uphold the 
conviction of the petitioner in this case if there 
were evidence on record to eatitfy me that for 
any considerable time the public who bought 
fever mixture under the name * Juri Tap” did 
BO on the strength of its being sold in the 
complainants carton. But as 1 have already 
indicated, the evidence in that respect is lacking. 
The conviction and sentence of the petitioner 
must, therefore, be set aside. 

Conviction set aside* 

A. I. R. (38) 1931 Patna 291 [0. N. 61.] 
Ramaswami and Saejoo Prasad JJ, 

Oanesh Bam — Appellant v, Baikunthesh 
Prasad Singh and others — Bespondents. 

A. P. 0. O. No. 77 oi 1948, D/- 13-4*1960. 

(«) Civil P. C. (1908), O, 41, R. 17, O. 3, R. 1 _ 
Appearance — CounGe] withdrawing from appeal— 
Presence of appellant in Court— Effect— Dismissal 
for default. 

Whore on a petition for adjoarnment being rejected 
the eouneel lor the appellant withdraws on the ground 
•hat he is not ready to argae the appeal and the appel* 
late Court diemieses the appeal for default of the eppel* 
lant, the dfamiggal is one within the ambit of 0. 41, 
B. 17, The mere preaenoe of the appellant In the Court 
does not make any differenoe for unlesB be is there for 
the purpose of conduoting his ease, there la no appear- 

[Paraa 6, 7] 

7 ; Anno, 0. P. 0., O. 41 R. 17 N. 2 and 3; O. 3, B. 1 


RumRSWdiRi J, — This appeal is prosented 
sgainst the ordsr of the District Judge of 
Shahabad refusing to restore an appeal which 
had been diamiaaed for default. 

[9] The plaintififs had brought a suit for 
redemption of a rehan bond alleging that they 
had deposited the amount in Court under S. 83 , 
T. P. Act and had also caused a notice thereof 
served upon the defendant. In spite of the service 
of notice the defendant refused to give posses, 
Sion of the land and the plaintiffs therefore 
claimed mesne profits for the period subsequent 
to the date of the deposit of the rehan money. 
The defendant contested the suit on the ground 
that the plaintiffs bad no right to redeem. The 
trill Court granted a decree for redemption bub 
rejeoted the claim for mesne profits on ground 
that there was no evidence adduced to prove 
that plaintiffs bad made the deposit on the 
alleged date. Against this decree the defendant 
filed an appeal. The plaintiff's filed a cross objeo- 
tion with respect to the claim for mesne profits 
which had been disallowed by the trial Court. 

[3] The learned Judge fixed 16 - 9-1947 for 
hearing the appeal. On that date counsel for the 
appellant stated that his client reached Arrah at 
11 A, M. and so he was not ready to argue the 
appeal. Learned counsel asked for a short 
adjournment but the Court rejected the petition 
and also dismissed the appeal for default of 
the appellant. The Court beard the oross-objeo- 
tion of the re8i;ondonta ecc parte and granted him 
a decree for mesne profits which should be as- 
certained in future proceeding?. The defendant 
then applied under 0. 41, R. 19 for rehearing the 
appeal. The learned District Judge rejected this 
application on the ground that no sufficient 
cause was shown for the non-appearance of the 
appellant on the date fixed for hearing. 

[4] On behalf of the respondents a prelimi- 
nary objection is related (debated?) that this 
appeal is incompetent since the learned District 
Judge had not dismissed the appeal for default 
and o. 41, B. 19 was therefore not applicable. It 
was pointed out on the respondenta* behalf that 
both the appellant and his counsel were present 
in Court and after the petition for adjournment 
had been rejected the counsel for the appellant 
withdrew on the ground that he was not ready 
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to argue the case. In support of his argument 
learned Couufol cited Mathura Das Y. Marain 
Das, I. E. (-^7) 1910 218 : (l L. R (l940) 

ALE, 220 ), and Hagkuhar Singh v. GouriCharan 
Stitgh A. I. E. (6) 1918 Pat. 269: '46 I. O. 492). In 
the Aliabftbad case, Mathura Das v, Narain 
Das, A, L R. (27) 1940 ALL 248 : (I. L. R. (1940) 
ALL. 220), there is do doubt an observation that 
in the case of an appearance by an appellant 
who was not prepared to argue the appeal 0. 41, 
E, 17 would not be applicable. But this authority 
is inconsistent with the current decisions of the 
Patna. Calcutta and Madrae High Courts as 
will be presently shown. Baghuhar Singh Y. 
Gotiri Charan, A, I. B. (5) 1918 Pat. 259 : (46 
I. 0 . 492) the question to be decided was whether 
a oempromise petition according to which the 
parties bad agreed that the euifc should be dis- 
missed could be set aside by an application under 
O. 9, B. 9. It should be added that according to 
the terms of the compromise petition the Subor. 
dinate Judge had dismissed the suit and the 
plaintiffs alleging that by practice of fraud their 
thumb-marks were taken on the compromise 
petition had applied for setting aside the order 
of dismissal, A Bench of this Court of dismissal 
in accordance with the terms incorporated there- 
in could be set aside or reYiewed in accordance 
with the procedure laid down in O. 9, B. 9. 
ObYiously the material facts in the present case 
are different. On the other band in Lalji Saku 
V. Lachmi Barain Singht 3 pat. l. j. 355 : 
(a. I. E. ( 5 ) 1918 pat. S6l), it was held that the 
presence of the plaintiff in Court was not an 
appearance within the meaning of 0. 9, B. 6 if 
the pleader of the plaintiff is absent. In Muham. 
mad Bahar Ali y. Ghulkai MaMon,A pat. L. J. 
712 : (a. I. B. ( 7 ) 1920 pat. 589), the defendant 
was ready on the date to which the suit bad 
been adjourned but the plaintiff's pleader 
appeared and stated that he was unable to 
adduce any evidence and it was ordered that 
the suit be dismissed for default of the plaintiff. 
Upon these facts the learned Judges held that 
the dismissal was a dismissal under 0. 17, B. 2 
and not under B. 3, and therefore, no appeal lay 
from the order. In order that there may be an 
appearance within the meaning of o. 9 or o. 17 
by a pleader the pleader must be duly instruot* 
ed and able to answer all material questions. If 
a party to a suit is represented by a pleader the 
presence of such party in Court would not con- 
stitute an appearance. In Damodar Das v. 
Bajkumar Das, l Pat. 188 : (A. I. B. (9) 1923 
Pat. 485), the facta are almost parallel with the 
present case. lu that case the defendant was 
personally present at the hearing but his pleader 
took no part in the trial save to aak for an 
adjournment which was refused. Thereafter the 


Court after hearing the plaintiff's evidenoe and 
argument sdecreed the suit. Dawson-Miller, 0. J. 
held that the decree was ex parte and was 
liable to be set aside for sufficient cause under 
O. 9, B. 13. The eminent Judge observed that 
the mere presence of a party in Court, unless 
be is there lor the purpose of oonduoting his 
case, is not an appearance within the meaning 
of the Code of Civil Procedure; not does the 
presence of his pleader who has been instructed 
to represent him on previous occasions oonstitate 
an appearance unless be is instructed to repre- 
sent him on the occasion in question and attends 
for that purpose. 

[ 5 ] The cursus cures of the Patna High Oonrt 
is consistent with Gopala Bow v. Maria Susc^a 
Pillai, 30 Mad. 274 : (17 M. L. J. 236) in which 
the plaintiff's pleader appeared on the date on 
which the (case ?) was posted for bearing. He 
applied for adjournment which was refused by 
the Court. The pleader declined to proceed with 
the suit and the plaintiff who was present in 
Court took no steps. Thereupon the suit was 
dismissed. It was held in these oiroumstanoes 
that the dismissal of the suit was a dismissal for 
default and that the plaintiff ooold apply for 
restoration of the suit. The High Court obsetyed 
that a plaintiff "fails to appear” within the 
meaning of 3. 102 ( 0 ! the old Code) when his 
pleader declines to proceed with the suit and it 
made no difference that the party was present in 
Court. A similar view was taken by a Full 
Bench of the Calcutta High Court in SaJtsA 
Chandra v. Apara Prasad, 84 cal. 403 : (6 
O.L.J. 247 F.B ). 

[6] It should be stated that a similar rule has 
been adopted in English Courts. In Robinson v. 
Chadwick, (1878) 7 Oh. D 878 : (47 I 1 .J. 0 .H, 6OT) 
the plaintiff did not appear in person, but 
counsel appeared on his behalf and asked for an 
adjournment; the application was refused; there- 
upon counsel for the plaintiff declined to proceed. 
Fry J. held that be could only deal with the case 
as if the plaintiff had not appeared at the trial, 
as indeed, in substance, he had not; and the 
laarned Judge made an order for dismissal under 
R, 19 of 0. 36 of the old Supreme Court Boles. 

[7] For these reasons I hold that the appeal 
is competent under o. 41, B. 19 and the preli- 
minary objection taken on behalf of the respon- 
dents must fail. 

[8] For the appellant it was contended that 
sufficient cause had been shown for restoring the 
appeal. It was pointed out that the oross-obieo- 
tion was admitted ou S6-6-1947 and the appeal 
was adjourned to 31-8-1947, for hearing; on this 
date the Court was engaged in sessions and so 
the hearing adjourned to 16-9-1947. For^ tM 
appellant evidence was given that he missoB 
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railway train on the previous date and the 
morning train by which he reached Arrah on 
16-9-1947 was three hours late. The appellant 
met his pleader at about 19 noon. As the appeal 
was called on for bearing soon after, it was 
argued for the appellant, that the pleader was 
not ready to argue the appeal. The learned 
District Judge has not specihcally disbelieved 
the plea of the appellant that the morning train 
was late. If this part of the cage be true it is 
obvious that the appellant cannot be held res- 
ponsible for delay in reaching the Court for 
giving instructions to his pleader. There may he 
some amount of negligence on the appellant’s 
part for having missed the train on the previous 
date. Bub upon the whole I consider that sufB- 
Gtent cause has been made out by the appellant 
for restoration of the appeal. 

[ 9 ] For the respondents however an important 
objection is raised that no appeal had been 
preferred by the appellant from the order of the 
learned District Judge allowing the cross- objec- 
tion with respect to the mesne profits. It was 
contended for the respondents that in the absence 
of such an appeal the order of District Judge 
granting mesne profits has become final and 
cannot be interfered with by the High Court. 
Learned counsel relied upon HirA Nand v. 
Mahhub Blakit A. i. R. ( 31 ) 1944 Lab. 174 ; (213 
I. 0. 217 ). In that case the District Judge had 
dismissed an appeal for default and bad allowed 
cross objection preferred by the respondent. 
The plaintifif appellant then made an application 
for restoring the appeal but this was disallowed 
by the District Judge. Against this order dis- 
missing his application for restoring the appeal 
the plaintiff moved the High Court and Beckett J. 
held that tbei :e was eufificient ground for reeto- 
ration. The appeal was therefore restored and 
sent to the District Judge for decision on its 
merits. When the appeal came for rehearing 
before the District Judge an objection was raised 
on behalf of the defendant-respondent that, inas- 
much as the Court bad, at the time of allowing 
bis cross. objection, come to the conolnsion that 
the plaintiff bad failed to establish the contract 
and that order had not been set aside, the deci. 
sion allowing the cross objection must be held 
to have become final and operated as rss judi> 
cata between the parties. This objection prevailed 
before the District Judge and the appeal was 
dismissed. A second appeal was preferred in the 
High Court which held that the order for resto- 
ration of the appeal would not have resulted 
ipso facto in setting aside the order of disnaissal 
passed in the cross- objection. Unless steps were 
taken to get rid of the order passed on the oross' 
objection that order continued to be binding upon 
the parties and was bound to affect the decision 


of the appeal if in disposing of the cross- objec- 
tion it was necessary for the Court to como to a 
decision on facta which would alFeot the merits 
of the appeal itself. But this case is not quite 
relevant for the present appeal for the question 
in debate is not what would be the effect of an 
order which does not set a?ido the decree of the 
learned District Judge allowing mesne profits to 
the respondents, hut the question ia whether 
wo should in exercise of the jurisdiction confer- 
red by o. 41, R, 33 direct not only that the 
appeal should be reheard but also that the 
crosB-objection should he reheard after we had 
previously vacated the order of the learned 
District Judge passed thereon, 

[lO] Order 41, R. 33 is to the following effect ; 

**Th9 sppslI&tB Court 6bcin have power to pass fl-Dy 
decree and make auy order whieb ought to have been 
passed cr made and to pass or mate such further or 
other decree oc order as the caes may require aad this 
power may be exercised by the Court oQtwithstandiDg 
that the appeal ig ag to part only of uie decree and 
may be exeroised in favour of all or any of the regpon" 
dents or parties, although such respondente or parties 
may not have filed any appeal or cross-objection/’ 

The rule baa been newly introduced in the Code 
of 3903.' Its object is clearly to enable the Court 
to do complete juBtice between the parties. Its 
terms are very wide and in a proper case it 
gives the appellate Court ample discretion to 
pass any decree or make any order to prevent 
the ends of justice from being defeated. Having 
regard to the wide language of the rule it ia not 
expedient to lay down any hard and fast rule 
regarding its true scope. Involving as it does an 
exercise of judicial discretion the question whe- 
ther the Court should exercise the powers in a 
particular case would no doubt depend upon 
the special facts and circumstances of the cose. 

It may be conceded that the discretion is not to 
be exercised in an arbitrary manner nor in such 
a way as to abrogate the other provisions of the 
Code with respect to the institution of appeals 
and CEOsa-objectioDs and the like. But there Is 
ample authority for the view that the power 
contained in R. 33 extends to those cages where 
as a result of the appellate Court’s interference 
with the decree in favour of the appellant fur- 
Iher mterterence is required in order to adjust 
the rights of the parties in accordance with 
jifttice, enquity and good oonsoience (see for 
instance, Han V. Shujaat Hussain 

Beg, 43 ALL 86 : (A. i. r, (8) 1931 ALL 3G7) and 
Oangadhar v. Banabashif 22 0 . L. J. 390: 

(A. 1. B. (i) 1914 cal. 732). In the latter case 
Jenkins 0, J. observes: “There is no doubt that 
the words of that rule are widely expressed, but 
they must be applied with discretion” and later 
on the learned Judge adds that no hard and fast 
rule could be laid down. A similar opinion waa 
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prGssed by Sir Aautosh Mocker jee in Abjal 
Majhi V. Jniu Bepari, 22 0. L. J. 394; (A. I. R. 
(3) 1916 cal. 2C0). In a Full Bench case 
Subramania Chettiar v. Sinnammal, 63 Mad. 
881: (a. I. R. (17) 19S0 Mad. 801 F B.) ib was 
held that R. 33 conferred wide powers upon the 
apf ellate Court and there was no warrant for 
limiting the application of the rule only to oases 
where farther interference was required to adjust 
rights between the parties. In any event upon 
the facts disclosed in the preeent cage I am satis, 
hed that the orders of the District Judge dismia. 
sing the appeal and allowing the cross objection 
was interdependent and incapable of being dis. 
eociated from each other. That being so, it ia 
manifest that we ought in this case to exercise 
the discretion conferred by R. 33 for further inter- 
ference is required in order to adjust rights 
between the parties, which further interference 
has been rendered necessary because the ex 
parte order (Tismissing the appeal ia set aside 
and it is being restored for rehearing. 

till For the reasons set forth 1 should allow 
this appeal, set aside the orders of the learned 
District Judge dated 16th and 17th Septem- 
ber 1947, dismissing Title App. No. 162 of 1947 
ex parte and allowing the cross-objection filed 
by the respondents. Both the appeal and the 
cross-objection are restored and the learned 
District Judge should dispose of them according 
to law after further hearing. It is desirable that 
the rehearing should be done with as great ex- 
pedition as poesible. 

[ 12 ] Sarjoo Prasad J.— I agree. Even if it 
be assumed for the sake of argument that O 41, 
E. 33 has no application to the case, there is no 
reason why under our inherent powers we could 
not direct all orders passed subsequent to the 
order under and depending thereon to be set aside, 

V.S.B^ Appeal allowed. 
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RAMA8WAMI AND SaRJOO PbASAD JJ. 

Bahu Prasad Jha and others — Appellants 
V. Mahabir Jha and another — Respond^U^ 

A. F. 0. 0. Njo. 115 ol 1948, D/- 11-4-1950. 

(a) Civil P. C. (1908), O. 32, R. 7— Application ol 

— Application lor relerence to arbitration— Re cord- 
ing ol reason under rule, il necessary. » 

The principle of 0. 32, B. 7 applies to an applioa- 
tlon for refarence to arbitration pending the suit. The 
rule does not expressly require that the Court must 
record reasons for granting the peimisBlon. All that it 
requires is that the Court should apply its mind to the 
matter before granting auoh leave. [Fata 3] 

Anno. C. P. C., 0. 32, R. 7, N. 15, 

(b) Civil P. C. (1906), O. 32, R. 7 — Application on 
behalf of minors made on later date— Effect. 

Where in a suit the parties who are majors agree to 
refer the matter in suit to an arbitrator it ia not neoea- 


sary that the application on behalf of the next friend 
of the minor plaintlfis and the guardian ad litem of 
the minor defendant should be aloag with the joint 
petition for refarenoe to arbitration, In euoh a oaae 
where the applioation on behalf cf the minors is made 
on a later date, it is enough if the permission under 
O. 32, B. 7 Is actually given before an order of refer- 
ence is made by the Court. [Para 4] 

Anno, 0. P. C., 0, 32, R, 7, N. 3, 16. 

Batikant Choudhury —for Appellants', Baidyanath 
Jha— for Respondents. 

Sarjoo Prasad J. — This appeal is on behaU 
of the plaintiffs and is directed against an order 
refusing to set aside an award. Mr. Rati Kant 
Choudhury who appears on behalf of the appel- 
lants has put forward two contentions before us* 
First is that the award is invalid because it was 
passed upon a reference to which minors were 
parties but there was no proper oomplianoe with 
the provisions of 0. 32, R. 7 granting permis- 
sion to the guardians of the minora to enter in- 
to the agreement for reference to arbitration. 
The second point urged on behalf of the appel- 
lants is that the case should be remanded because 
no opportunity was given to the plaintiffs to exa- 
mine the arbitrator who gave the award. I shall 
deal with the two objections seriatim. 

[2] It appears that plaintiffs 3 and 4 who are 
the sons of plaintiff 1 were minors and they were 
represented by their father and natural guardian 
plaintiff i in the suit. On the side of the defen- 
dants, defendant 2, the son of defendant 1, was 
a minor and be was represented in the suit by 
a pleader guardian ad litem. On 3-7*1947 an ap- 
plication was Bled praying that the suit ^ 
referred to the arbitration of one Babu Janki 
Raman Prasad Misser. On that date it appears 
that there was no application Bled on behalf of 
the minor plaintiffs and the defendant for per- 
mission to enter into the oompromlse. On 7*7- 
1947 the next friend of the minor plaintiffs and 
the guardian ad litem of the minor defendant 
Bled a petition praying for permission to enter 
into the agreement to refer the matter to arbi- 
tration. On that petition having been filed the 
Court recorded an order granting permission and 
thereafter the Court passed an order for referr- 
ing the case to the arbitration of the arbitrator 
concerned. Learned counsel for the appellants 
submits that there has not been eufdotent com- 
pliance with o. 33, B. 7 first because in grant- 
ing permission the Court merely observed 
“permitted” without recording any reasons for 
granting such permission. In the second place 
he submits that this application for leave to 
enter into the agreement for reference to arbi-, 
tration should have been made along with the 
applioation itself which was filed on 8-7-1947 
and that not having been done the order is 
illegal. In my opinion both these contentions 
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an without any eabstance. Under o. 33, r, 7 no 
pwUoalav formula is Deaessary and the Oourb is 
not hound to give reasons for granting permta. 
aion to the guardian ad litem to enter into the 
agreement for reference or for oompromise. If 
any authority is needed for this parpose we may 
nfec to a deoieion of this Court in Ishan Ghan. 
dra V. Nilraian, 2 Pat. 538; (a, I. B, (10) 1923 
Fat. S75) which has been followed in a number 
of other oases by this Court, Kulwant Sahay J, 
who delivered the judgment in that case observ- 
ed as follows : 

*^o order to attract the proviBiocs of 0. 32, B. 7, 
Civil P. G. it is enough to show that the atteutiou of 
‘the Court wae directly called to the fact that a minor 
was a party to the compromiee and that the leave of 
'the Court was obtained on petition or in some way not 
open to doubt. No particular formula is necessary to he 
need by the Court in order to grant the leave and when 
it LB shown that an appUoatlon was made by the 
guardian to the Court asking for leave to enter Into 
the compromise and the Court makes a note of that 
application and pasees a decree in terms of tte com- 
promise, it mnst be held that the leave of the Court 
was expreaaly recorded within the meaning of 0. 32, 
It. 7 of the Code.’* 

The learned Judge relied upon a deoision of the 
-Jndioial Committee of the Privy Oounoil in 
itfaitoAar Lai v. Jadunath Singki 33 I, A. Isa: 
(38 ALD. 535 P. G.) for the principle which be 
laid down in that deoision. 1 with great respect 
tsunour with the view expressed by his Lord- 
ship in that ease. 

[3] In this ease there was an application filed 
on behalf of the guardian ad litem as well as the 
iguatdiau of the minors to enter into the agree- 
ment to refer the dispute to arbitration. That 
petition is referred to by the Court in the order 
*40 which reference haa been made by me above and 
4^tor that the Court recorded the order permitt- 
ing the guardians to enter into the agreement 
On behalf of the minors. Learned coanael foe 
toe appellants has relied upon an earlier deol. 
sion of this Court in Bcmgulam Sahu v. Durga 
Pershadt 6 Pat. D. J. 190: (a. i. r. <18)1931 Fat. 
14), But that case has been fully dieouesed in 
Inhanehandra v. Nilratan, 3 Pat. 636 (a. i. r. 
(lO) 1928 pat. 37S), and disiiDguiehed there. In 
^ifitingaiehing the deoision in Bamgtilam Sahu 
v. Durga Pershadt 6 p. L. J. 190; (a. i. r, (8) 
1991 Pat. 14) Kulwant Sabay J. pointed out that 
on toe eviclenoe in that case the Judges came to 
on expreeB finding that there was evidence on 
'toe vecord to suggest an inference that the 
Ooart never intended to exercise its judgment 
on toe question wheibet the settlement was for 
I toe benefit of the minor and under those circum- 
etanoee it was held that the compromiee decree 
WW not binding on the minors. In this case it is 
■ quite clear that the Court was consoioua of the 
Jlilteceiat of the minors and the Court did apply 



its mind to the application which was presented 
to him 8E eking permission to enter into the 
agreement for reference to arbitration on behalf 
of the minors. If under these circumstances the 
Court granted the permission required, the Oontfe 
evidently applied its mind to the matter and I 
have no reason to think that in recording the 
permission the Court did not act as provided by 
the law under o. 92, R. 7. I may here refer to 
the language of the rale itself which requires 
that a next friend or guardian for the suit shall 
not without the leave of the Court, expressly 
recorded in the proceedings, enter into any 
agreement or compromise on behalf of a minort 
with reference to the suit. The principle of the) 
rule applies with equal force to an application' 
for reference to arbitration. The rule does not 
expressly require that the Court must record 
reasons for granting the permission. All that] 
it does require is that the Court should apply 
its mind to the matter before granting such leave 
and in this cage we find that the Court did apply 
its mind to the petition on which the permisaion 
wa3 granted to the guardian ad litem of the 
mioor plaintiffs ard to the guardian ad litem of 
the minor defendants. 

fil As to the second part of bis contention 
under o. 32, R. 7, learned counsel for the 
appellants haa relied upon certain observations 
made in a Full Bench case of the Allahabad 
High Court in Marian Bibi v. Amina Bibit 
l. L. R. (1937) ADD. 317 : (A, I. R. (24) 1937 
ADD. 65 f.B). Tn that case the second point 
which was referred to the Full Bench for 
consideration was formulated as follows: If the 
answer to the above question, (viz., "whether 
Para. 1 of soh. 2, to Civil P. C., is subject to the 
provisions of 0. 32, B. 7’*) is in the affirmative, 
should the leave of the Court for the agreement 
to refer the suit to arbitration be obtained before 
an application for an order of reference is made, 
or leave can be granted by the Court even after 
the award has been delivered? Mr. Choudhury 
contends that the leave of the Court should 
have been obtained before the application for 
an order of reference was made. It is true that 
the question has been a bit widely formulated 
if 1 may say so with respect to the learned 
Judges who decided the case. But it simply 
means that the permission should be granted 
under 0. 82, R, 7 before an order of reference 
is made by the Court, In that case, as it appears 
from the facts, there was no order granting 
such a permission to the guardian ad litem 
of the minor to enter into the agreement for 
reference to arbitratioR at all. That being so 
their Lordships held that the reference was 
invalid and could not bind the minors. In the 
present case it is clear from the order sheet that 
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the order granting permission to the guardiane 
on behalf of the minors was made before the 
Court hnally passed order directing the case to 
be refer! ed to the arbitrator. The observations 
made by the learned Judges in Mariam Bibi 
V. Amina Bihi, l. L. K. (1937) ALL. Sl7: (a, I. R. 
( 24 ) 1937 ALL. 65 F.B.) have bem explained by 
a Division llench of this Court in Dharnidhar 
V. Phulkumari, 24 Pat. 639: (a. I. B, (32) 1945 
Pat. 391). That was a case which related to the 
validity or invalidity of a compromise arrived 
at^ between the parties to the suit. The oompro- 
mise took place ou 30.1-I9i3 and the application 
for getting it recorded was filed in April 1944. 
An argument was advanced before tbeir Ijord- 
ships that after the adult members bad entered 
into the compromise and filed terms thereof in 
Court it was not open to the guardian ad litem 
to make an application for leave to compromise 
on behalf of the minors on those terms. Their 
Lordships repelled that contention and held as 
follows: 

“The prohibition contained in R. 7 of 0. 32 against 
a next friend or a guardian nd lii&jn entering into an 
agreement or compromise without the leave of the 
Court being expressly recorded, in my opinicn, does 
not go to the length of saying that a ootnpromise 

u by the adult members may not be sanction- 

ed by the Court even if the application for recording 

u u is accompanied by an application on 

oehalf of (be guardian ad litem for the leave of the 

is only when negotiation baa reached 

the stage of settlement that the guard lau-ad litem 
would bein aposUionto know the exact terms on whioh 
the ooD tending patties would agree to settle their 
differences. Only when that stage hag been reached, it 
13 P063lbie for the guardian ad litem to obtain the 
neoegeary sanotion of the Odurt. Hence, in my opinion, 
if the leave of the Court is granted to the gua^rdian- 
aa litem before the compromise is actually recorded, 
the terms of B. 7 of 0. 32 of the Code would bo sub 3 - 
tantlally oomplied witb, because until the oompromis© 
has been recorded, it does not beooma operative 

oeUveon the parties so far as the pending litigation is 
concerned, ’ ‘ 0 e 

These observations would apply with equal 
force to the present case. It is true that in 
this oas 9 the application on behalf of the 
next friend of the minor plaintiSa and the 
[guardian ad litem of the minor defendant was 
.filed a few days later after the joint petition 
I for reference to arbitration had been filed on 
‘3*7-1947. Nevertheless the direction to refer was 
not made until the permission had been granted 
to the guardians concerned. That being so, in 
my opinion, there has been sufifioient compliance 
with the law and I do not think that there was 
any illegality in the reference to arbitration 
which is binding upon the minors concerned. 

[6] I will next come to the other point raised 
by the learned counsel for the appellants, viz., 
that he was not given snfificient opportunity to 
oxamine the arbitrator. In his petition of 


objection to the arbitration he made oertahi 
vague allegations about misconduct on the 
of the arbitrator. Toe award is a sufifioientlj? 
long document in whioh the arbitrator appeara 
to have fuliy considered the pros and eons oft 
tbe matter. But in any event we find from tho 
Drder.aheet that sufficient time was given to tho 
appellants to examioe the arbitrator eoncemed* 
If the appellants were actually serious m estobh 
lisbing their case of miscouduct they cmtld baTO 
examined themselves or any other witnesB 000 
the point which they have failed to do. Tho 
learned Subordinate Judge therefore was fally 
justified in eventually rejecting their applioatiaiB 
for time on 23 2-1948 and in the paesing oxdev 
which he did in adopting the a ward given by tlut 
arbitrator. The learned Subordinate Jndgo 
rightly pointed out that there was no evidfiBOo 
adduced on behalf of the objector to show tfiah 
the arbitrator failed to examine any ox all Uw 
materials placed before him nor wi^ them 
evidence to show that he was guilty of anymiB^ 
conduct. In the circums lances 1 do not see asst 
merit in this appeal whioh must fail and is 
dismissed witb costs. 

[6] Bamasvami J.— I agree. 

Appeal dimisaMU 
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Shearer and Jamitar JJ, 

M ahiihir Singh and others — AppellanU 
The State* 

Criminal Appeal No. 69 of 1950, D/- 12"9-196a 

(a) Evidence Act (IS72), S, 114 — Possesdon oS 
stolen property soon aiter t^ft — Presamptioa io 
not that person is receiver of stolen property. 

When soon after tbe oommission of a theft, a pexan* 
IB found in posgession of tbe Btolen property, the pre* 
sumption that ordinarily arises is not that he has 
reoeived it knowing it to be stolen but that be heO' 
stolen it. Tbe inference that he is a leeeivex on^ih 
not to be drawn unless there ifl eome oiroomsIaiioB- 
going to show that he did not obtain it direct from flis 
owner or the person in poasession, bat iiom Hmv 
pther peiEon who was himself tbe actual thief* 

Anno. Evi. Aet, S. 114, N. % 

(b) Evidence Act (1872), S» 114 — Recovery oV 
stolen goods from house belongins to co-ownem-— 
Accused eldest in household, present at time ol 
recovery ^Presumption . 

Where a bag oontainiog stolen goods la reoorend 
from a house, it is not enough to show that the 
acGused were co'ownera of the bouae. Bat where, onw 
of the aoouBed who was the eldest of the family waB 
present at the time of the reeovety and the hag 
recovered from such a place that he mast have ben 
aware of its ezUtenca, it oan be presumed that he haft 
control over the bag and was therefore in law ixi poe- 
Bession of it either ezclosively or jointly with othet* 
members of the household. The other aoeu s ad, whBr 
were oo^ownera of the honse, but were not preMBft 
cannot however be fixed with the oriminal Uatdlity* 

[nukia 

Anno. Evi. Act, S. 114, N. 7. 


Mahabib Singh v. The State 


1861 Maeabir Bingh v. The State (Shearer J ,) Patna 297 


(c) Criminal P, C. (1898), S. 423 — Acquittal can 
be altered Into conviction, provided sentence is not 
enhanced — Trial on two charges under Ss. 395 and 
412 , Penal Code — Lower Court not adopting proce* 
dure under S. 236, Criminal P. C. and erroneously 
recording iormai order of acquittal of one of charges 
—Technical error will not be allowed to result in 
accused receiving far less severe sentence than be 
deserved — Criminal P. C, (1898), S. 236. [Para 2] 

Anno. Cr, P, O., S. 423, N. 83; S. 236, N, 10, 

S. 0. Chakravarty—for Aypellants; Standing Coun- 
m2 — for the State* 

Shearer J> — This is an appeal by five men 
who have been oonvioted by the learned Assis- 
tant Sessions Judge of Mongbyr under s. 412, 
Penal Code. Three of them have been sentenced 
to undergo R. i. for 6 years, while the other 
two have been sentenced to undergo B. i. for 
3 years. In addition, each has been eentenoed 
to pay a fine of bs. 200 or, in default, to 
andergo B. i. for 8 months more. On 1-2-1949, 
a young Brahmin, Aohhutan and Pafchak, who 
is an employee of a him of cloth dealers in vil- 
lage Bakhri, went to ^Begasarai to purohase 
oloth for bis firm and for two other hrms at 
Bakhri. An employee of one of the other two 
firms went to Begusaiai with him. A oonsi- 
derable quantity of cloth was purchased, and was 
put up in eleven bags and afterwards Aobbuta’ 
Hand Pathak hired a bullock cart driven by one 
Banhey Gope. The bags were put on this 
bullock oait, and Bankey Gope and Acbbuta- 
nand Pathak ett out for Bakhri in the latter 
part of the night. When the cart had reached a 
point on the road two miles or so away from 
Begnsarai, it was stopped by a number of men 
armed with lathis. These men assaulted Aohhu> 
ton and Pathak and took away sis of the bags. 
They also deprived Aohhutanand Pathak of 
bis personal belongings and of a not inconsi- 
derable sum of money. Achhutan and Pathak 
went on along the road for another mile nntil 
be met a dafadatt and then went back with 
ibis dafadar to Begnsarai where he lodged a 
first information at 7 A. M. The appellants 
Hahabir and Baaudeo are brothers, and the 
appellant Balmiki is a son of the former. The 
other two appellants, Bamautar and Borham, 
who are also brothers, are related to, and are 
neighbonrfi of, Mahabir. On l6-2ol949 it is said 
that the honses of these appellants were searobed 
and the greater part of the property taken 
away by tbe daooits was recovered. It was 
not, and oonld not be, denied that Aobhufa- 
nand Pathak was the victim of a daooity and 
that tbe cloth, which was produced in Court at 
the trial, was part of the property taken away 
by the daooits. The defence set up was tbe 
yery extraordinary one that the cloth had 
been recovered in quite different oircumstanoes 
and that the appelUcta had been yictimieed by 


the police at tho instigation of one Bishwanatb 
Singh Sbfirma who is an honorary Magiatrat© 
at Bogugarai and also a zamindar of Harakh, 
the village to which the apiieilanta belong. It is 
true that there has been soiuo litigation between 
this honorary Magistrate and some of the ap- 
pellants, and it is also true that some of the 
persona, who attended as witnesses at tbe search, 
were shown to have some connection with 
Bisbwanath Singh Sharma, No fe^ver than four 
sub- inspectors of police an! an assistant sub- 
inspector took part in the searches, and the 
searches were witnessed by as many as four 
persons belonging to the neighbourhood. There 
is, clearly, no reason to distrust tbe evidence 
of the sub-inspector and of the search witnesaea 
as to what occurred on 16-2-1940, in Harakh. 
The suggestion that the police, having recovered 
part of the stolen property, allowed some of 
the real culprits to go soot free and fabricated 
a mass of evidence to procure the conviction of 
men they knew to be quite innocent is prepo. 
aterous. Assuming, for the moment, that there 
is evidence to show that each of the two sets- 
of appellants was in possession of so much of 
the cloth as was recovered from*their respeotivo 
houses, the question that arists is whether or 
nob the learned Assistant Sessions Judge wagf 
correob in convicting them of receiving. On this 
point, the Court below has, in my opinion, 
misdirected itself. When, soon after the com- 
migsion of a theft, a person is found in posses- 1 
aion of the stolen property, the presumption^ 
that Ordinarily arises is not that be has received! 
it knowing it to bo stolen but that be has sto-i 
len it — Beg*v, Langmean, (1864) L. & o. 427: 
(lO li. T. 360). The inference that he is a recei- 
ver ought not to be drawn unless there is some 
circumstance going to show that he did noti 
obtain it direct from the owner or the personi 
in possefision, but from some other person who 
was himself the actual thief. Such a circums-^ 
tonca may, for instance, be that the person 
found in possession of it is a woman who is nok 
likely to have been the principal o:ffeDdec or a 
pawn broker or similar individual to whom the. 
actual thief may have turned for assistance in 
getting rid of his booty. In this particular case 
there was no reason why the Court below 
should have inferred that any of the persons- 
found in possession of the stolen property was 
a receiver and every reason why it should have, 
inferred that ha was one of tbe dacoits. In the 
first place, tbe appellants Mahabir and Baimki 
were picked out at a teat identification by 
Acbhutanand Pathak who said at the trial 
he remembered seeing them among Che deooite. 
Mr. B. 0. Chakraverty, for the appellants, has 
said that it must still have been dark when the, 
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dacoity was commit f;ed and a matter of great 
difficulty and perhaps quite impossible, for 
Achhutanand Patbak to Lave recognized any 
of his assailants. The first information wag 
lodged at 7 A. M., and, having regard to the 
distance which Achhutanand Pathak had to 
travel before reaching the Police station, it 
looks as if he had made a mistake in saying, as 
ho did in the first information, that the occur- 
rence took place, at ^ A. M. In point, of fact, it 
must, I think, have taken place, as he said at 
the trial, somewhat later. The dacolts had, 
to unyoke the bullocks and upset the cart, and 
Achhutanand Patbak was, quite certainly, in 
close contact with thtm for an appreciable 
time. I see no reason why he should not have 
been in a position to recognize some of the 
dacoits again, and his conduct in picking Maha* 
bir and Balmiki out at the test identifications 
can oely be reasonably explained on the as. 
sumption that ha had in fact seen them among 
the daooits. It is true that, at the te=fc identifi. 
cation at which the appellant Mahabir was put 
up. Achhutanand Patbak picked out four non. 
suspects. There were two other suspects besides 
the appellant Mahabir, and it is not at all 
clear from the report of the honorary Magie- 
trate, who held it, that the mistakes, which 
Achhutanand Pathak made, were mistakes as 
to the identity of Mahabir or as to the identity 
of the other suspEots. In any case, the recovery 
of part of the etolen property from premises 
occupied by the appellants Mahabir and Balmiki 
goes to show that, in picking them out at the test 
identification g, Achhutanand Pathak oan.scar- 
oely have mistaken them for other persons who 
were not present at the test identification. If 
he. in the first instance, picked out a non bus. 
pect instead of Mahabir and it is not at all 
clear’to me that he did — the reason, presumably, 
was that there was some resemblance between 
the two men. The real question which arises 
in the appeal and which has been argued with 
much ability by Mr. S V. Ofaakraverty, is as to 
whether or not there is evidence to show that 
any of the property which was recovered was 
in the posBession of the other three appellants. 
Mr. S. 0 Chakraverty, relying on JSinperor v. 
Santa Singh, I. L. B, (1945) 26 Lab. 187.* 
(a. I. E. (31) 1944 Lab. 339: 46 Or. I*. J. 1 F.B.), 
which decision was followed by a Division 
Bench of this Court in Sahendra v. Empetor, 
26 pat, 46: (A. I. E. (35) 1948 Pat. 239: 49 Or. 
ii. J. 446), contended that it was not enough 
for the prosecution to show that the appellants 
were co-owners of the houses from which the 
stolon property was recovered. That, in my 
opinion, is a correct statement of the legal 
position. The appellant Ramautar was, how- 
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ever, at his house when the sub-inspeotor 
went to search it. The sarees and dhotis, 
which were recovered, were in a sack which 
was of such a size, and was found in such 
a position, that Bamautar must have been 
perfectly well aware of its existence. Ram-| 
autar was the eldest member of the fAmily 
in the house at the time, and it must. I think, 
in the circumstances be presumed that he had 
control over the sack, and was, therefore, in 
law, in possession of it either exclusively or 
jointly with other members of his household. 
There is no reason to suppose that he has at 
any time said that it was brought into the 
premises by some other member of the family 
and, even if be bad, one might safely presume, 
that Bamautar had ratified this man's action and 
bad adopted bis possession as hie own also. Av 
the trial, as 1 have already said, the defence set 
up by Hamautai and his relations was that the 
stolen property was not in fact recovered from 
them at all, Borham Singh, the brother of 
Bamautar, was not in the village when the search 
took place, nor was the appellant Basudeo. 
There is so far as I can ascertain from the re* 
cord no evidence to show when they had last 
been in their respective houses prior to the search, 
in this situation, while the prosecution can point 
to conduct on the part of Bamautar which shows 
that he was in possession of the stolen property, 
It cannot point to similar conduct on the part of 
either Borham or Basudeo. The mere ciroumBJ 
tanoe that these two appellants are oo-owners of 
the premises from which the stolen property woe 
recovered is by itself wholly insafificient to esta* 
blieh any criminal liability. The appeals ol 
Basudeo Singh and Borham Singh ought in my 
opinion, to be allowed. The convictions and 
sentence imposed on them ought to be set aside, 
and the fines, if already paid, ought to be re- 
funded to them. The convictions of the remain- 
ing appellants ought, in my opinion, to be altered, 
from one under s. 412 to one under B. 896, Penal 
Code, the sentences, however, being maintained. 
The appellant Balmiki Singh must now Barten- 
der to bis bail and serve ont the nnexpiced 
portion of bis sentence. 

[3] Mr. S. 0 . Ohakravariy, for the appellants 
contended that this Oourt had no jurisdiotion to 
alter an order of acquittal to one of conviction 
and that, if it was not satisfied that these three 
appellants were receivers, it had no option bat 
to direct that they should be released and set at 
liberty forthwith. This would be a most extra- 
ordinary result. The decisions on which Mr- 
Obakravaity relied for this part of this argu- 
ment were Kiahan Singh v. Emperor, A. i. B. 
(14) 1928 p. 0. S84 : (29 Or. Ii, J. 8SB), Mohanu 
mad Sharif v. Bex, A. L B. (37) i960 Aiiii 88o; 
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<61 Or* L. J. 1040) and Malak Khan v. Emperor » 
A* I. B. (33) 1946 F. 0, 16; (47 OV. Ii. J. 439). 
These deotaions do not, however, auppori; the 
view for whioh Mr. Ohakravarty has contended. 
In iaot, one at least of the decisions namely 
Mohammad Sharif v. Bext A. i. R. (37) i960 
ALL. 880; (61 or, L. J. 1040) is an authority to 
the contrary. Bhargava J. there referred with 
Approval to an earlier Fall Banob decision of 
the Allahabad High Court in Zamir Qasim v. 
Emperor^ a. i. s. (3i) 1944 all. i 37;(46 or. l. j. 
38 F. B.). It was there pointed out that, while a 
Court of appeal may alter a finding of acquittal 
into one of oonviction, it cannot, in doing so, 
enhance the sentence and that, in consequence, 
where a person has been convicted of culpable 
homicide and ought, in the opiaion of the appel- 
. late Court, to have been convicted of murder, 
the appellate Court cannot set aside the con vie. 
tion for culpable homicide and substitute a 
conviction for murder. The reason, however, as 
was there stated, is that, if a conviction for culp- 
able homicide is altered to a conviction for 
murder, the sentence must be enhanced if the 
sentence imposed by the trial Court is a sentence 
of imprisonment and not a sentence of tcans* 
jportation for life. Section 4*23, Criminal P. 0 , 
however, while empowering an appellate Court 
to alter a finding imposes a condition that, in 
doing so, it should not enhance the sentence, 
j Apart from this, it must, in my opinion, be pra- 
somed that the learned Assistant Sessions Judge, 
in trying the appellants on two charges one 
under 8. 395 and the other under 3. 413, Penal 
Code, was adopting the course sanctioned by 
S. 236. Criminal P. 0. That being so, instead of 
recording a formal order acquitting tha appel- 
lants on one of the two charges, the learned 
Assistant Sessions Judge ought to have stated 
thati in his opinion, the facts showed that the 
appellants were receivers and not dacoits. The 
purely technical error committed by the learned 
Assistant Sesaions Judge In recording a formal 
order of acquittal cannot, possibly r result in a 
man who, through another error committed by 
the Court below, has received a far less severe 
sentence than be deserved, escaping any punish, 
ment at all, 

[8l Jamnar J. — I agree. 

Order accordingly. 

K. t R. (88) 1951 Patna 299 [G. N. 64^.] 
Das and Sarjoo Pbasad JJ. 

Bamfanam Tewary and another — De/en- 
-^anis — AppeUanii y. Bindeshwari Bai — Plains 
difi^Bespondem^. 

. A- F. 0. 0. No. 276 OM947, D/-2l‘8-1950. 


(a) Civil P. C. (1908), O. 23, R. 3 — Lawlul com- 
promise o( suit — Each party blaming other lor its 
breach —Power of Court to inquire into question as 
to who was at fault. 

Where both parties to a suit invite the Court to 
record a oompromisa adjusting the dispute between 
them, ns embodied in their joint petition, but each 
party blames the other for not carrying out the terms 
of the oompromlse, the Court does not act illegally In 
laveatlgating as to who waa at fault in commiting 
breicb thereof. [Para 8) 

Anno. C. P. 0., 0. 23, R. 3, N. 6. 

(b) Civil P. C. (1908), S. 107, O. 41, R. 1— Ques- 
tion whether there is completed agreement between 
parties— Question of law or fact — Civil P. C. (1908), 

Ss. 100*101. 

The question whether or not there has been a oom* 
pleted agreement between the parties is largely a ques- 
tion of fact and depends also upon how the parties 
themselves regarded the matter. If they themselves 
regarded the matter as one of concluded agreement 
between them, it is not open to the Court to say speci- 
ally when all the terms have been embodied in the 
joint petition filed by tbem inviting the Court to record 
the compromise as embodied in the petition, that there 
was no conolnded agreement. [Para 10] 

Anno. C P. C., Ss. 100-101, N. 28; S. 107, N. 14; 

0. 41, R. 1, N. 13- 

(c) Civil P. C. (1908), 0. 23, R. 3, S. 15 Inconse- 
quential orders to give effect to compromise — 
Jurisdiction ot Court to pass. 

The Court had complete jurisdiction to make conse- 
quential orders in order to give eSect to the terms of 
the compromise and to record the same. 

Where a Court, having seisin of the matter, accepta 
a deposit of money, on the refusal ot a party to the 
compromise to aeoept the same in accordance with its 
terms, the Court is SiCtiog ex dabito justittae and has 
complete jurisdiction to do so whether as an act inci- 
dental to recording the compromise itself or under 
exercise of its inherent powers, [Para 14] 

Anno, C. P, 0., S. 161. N. 1; 0. 23, R. 3, N. 18. 

(d) Civil P. C. (1908), O. 23, R. 3— Subject-matter l^' 
of suit— Meaning. 

The question whetb-^r a particular term of a oom> 
promise relates to the Gubjact-matter of the suit has to 
be answered on the frame of the suit the relief olaimed 
and the matters whioh arose for deciaion in the case on 
the pleadings of the parties. The term Is comprebensive 
enough and if the compromise relates to all thoEC 
matters whioh fell to be decided in the case, It could 
not be said that any part of theoompromise was beyond 
the subject-matter of the suit. 

Where the compromise is really an adjustment of the 
rights and diSerences in reepeot of all matters in dis- 
pute between tbem whether as framed in the plaint or 
set up by way of defence in the 'written statement and 
the compromise purported to bs a final settlement and 
adjustment of these disputes on a fair and eatisfaotory 
basis acceptable to all, it must be held to relate to the 
suit, [Para 16} 

Anno. 0. P. 0., 0. 28, B. 3, N. IB. 

Awadh Behari Saran and Amar Nath Singh — for 
Appdlant$\ Tarkeshtoar Nath and Janeshwar 
Singh —for Respondent. 

Sarjoo Prasad J. — This appeal has been 
preferred against an order of the learned Sub. 
ordinate Judge of Cbapia adopting a oompro- 
miss arrived at between the parties under O. 23, 

B. 8, Civil P. 0. In my opinion, it is a very 
unfortunate litigation and it should not have 
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been allowed to aevelop, Tc will presently appear 
from the facts stated below that a litigation of 
this character amounts to an abuse of legal 
processes. 

[2] The appeal in question arises out of two 
title siiifs which were being tried together before 
the learn': d Subordinate JudgGj the parties to 
the suits beiDg common. One of the suits. Title 
Suit NO. 72/7 of lOii/46 was instituted by the 
plaintiff. reepocdout, Bindeswari Bai, for specific 
perforijiatiGO of a contract of sale in respect of a 
house belonging to defendants 1 and 2 who are 
the appellants in this Court. These appellants 
have a house in Mahalla Raianpura of the 
town of Cbapra. One portion of this house is a 
two-storied building and other portion is one 
storied. The plaintiff, Bindeshwari Bai, who 
carries on the profession of singing and dancing 
in the town of Chapra, came to occupy the two 
etoried'portion of the house in Question as a 
tenant on rent whereas it appears from the evi- 
dence that the other portion of the house, 
which is ono sfcoritd, was in the occupation of 
the defendant Ramjanam Tewary himself. The 
plaintiff’s case in this suit was that on 12-I.1944t 
the defendants agreed to sell to her the two 
storied portion of the bouse in her occupation 
offering to execute the sale deed within a period 
of sis months, and on 13-1-1944 accordingly a 
sum of Rs. 3,000 was paid as earnest money to 
the defendants. appellants. On 21-6-1944, defen- 
dant 1 purchased a stamp-paper worth es. 112.8-0 
for the esecution of the sale deed in question, 
but later on the defendants failed to do so on 
one pretext or another. The plaintiff thereafter 
sent a notice to the defendants asking them to 
execute the sale deed in guestion, but the de- 
fendants sent a rejoinder refusing to do ao and 
making certain counter allegations, one of them 
being that there was a contract for sale of both 
portions of the house in question for a consi. 
deration of Rs. lO.OCO. The plaintiff accordingly 
instituted the suit referred to above for specific 
performance of contract as alleged by her. 

[3] The defendants filed their written state, 
ment in the suit. In their written statement 
they did not dispute the fact that there was a 
contract on 11-1-1944, in pursuance of which a 
sum of E9. 2000 had been paid as earnest money 
to the defendants on 13-1.19^4. They allege, how- 
ever, that the contract in question was in^jonnec. 
tion with the sale of the entire house holding 
NO. *612/513/496 old and new, inoludingthe pucoa 
portion on the east and the wall to its west and 
the tiled portion of the house further west, all 
specified in Sob, B of the written statement for 
a total sum of Rs. lo,ooo. They also alleged that 
the agreement further was that the sale deed 
ehonld be executed witbin a period of three 
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months from the date of contiaoi when thd 
balance of Bs, 8000, the consideration xnoneyr 
would be paid by the plaintiff to the defendants 
and that not having been done, the defendants 
did not execute the sale deed in question. The 
other suit, namely, Title Suit no. 249/39 of 1944/45 
was instituted by the defend ants- appellants 
against the plaintiff, Bindeshwari Bai, for ar. 
rears of rent and for ejectment. As I have said* 
with the consent of parties the two suits were 
made analogous and were being tried togetbec 
by the learned Subordinate Judge. 

[ 4 ] When the bearing of the suit was pro- 
ceeding on 17-4-1947, the pleaders of the partied 
informed the Oouit that the dispute between 
them had been settled by a oompromtse, and 
that a regular compromise petition would ba 
filed later. On the day following the parties 
filed a joint petition embodying therein th» 
terms of the compromise which showed thab 
on the payment of a sum of Bs' 77£0 to tho 
defendants-appellants by the plaintiff the defen> 
dants would execute a sale deed with res- 
pect to both the portions of the bouse in 
favour of the plaintiff. It is this compromise 
petition which has been the subject-matter of 
controversy in this appeal. In this petition the 
parties further prayed that at least seven day*e 
time should be allowed to them witbin whiob 
the sale deed would be executed and a tegular 
petition filed in Oourt for disposal of the case;. 
The hearing was accordingly adjourned to 24-4- 
1947 , to enable the defendants to execute then 
sale. deed in favour of the plaintiff on payment 
of R9, 7760. It appears, however, that the sale 
deed was not executed by the defendants, and 
on the 24th as soon as the Court sat, the Courts* 
then being held in the morning, a petition waft 
filed on behalf of the plaintiff-respondent, Binds- 
Bwari Bai, stating that the defendants were evad> 
ing execution of the sale deed, though the plaintiff 
was ready with the sum of BP. 7760 for payment tft 
the defendants under the terms of the conapro- 
miso aforesaid. The Oourt then called the other 
party and after hearing both sides, a final draft 
of the sale deed was approved with their mu- 
tual agreement. This draft is Bx. 6 in the case- 
in spite of all tbiSi it appears that the sale deed 
was neither executed by the defendants nor pre- 
sented for registration, and at about 11 a. m< 
the same day the plaintiff was driven to thft 
necessity of filing a petition in Oourt stating 
that although the sale deed bad been prepared 
according to the agreed draft, the defendants- 
appellants bad made themselves scarce and, 
therefore, she prayed for permission to deposit 
the sum of Bs. 7760 in Court. The Court tried' 
through the defendants' pleader to secure their 
attendance before it, but being unable to do bo» 
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it finikily directed the money to ba deposited in 
Court. This deposit the Oourt hud to accept 
presumably in view of the terms of tbe agree, 
suent which was to the eSTeot that if the sum 
of B8. 7750, the balance of the consideration 
omountt was not paid by 21-4-1917, the plaintill 
Bindeshwari Bai would forfeit her olaim to the 
liouse and to the earnest money of rs. 2000 al- 
ready paid to tbe defendants. 

[6] On tbe following day, that is, 25-4.1947i 
eeparate petitions were hied on behalf of tbe 
plaintiff and tbe defendants in which both par. 
ties lespectively claimed that the terms of tbe 
oompromise should be given effeot to and the 
enits efaould be disposed of in favour of the res. 
peotive parties. Tbe petition of the defendants 
filed on that day is rather important. In that peti- 
tion the defendants stated that in tbe above two 
suits already referred to, the parties had come 
to terms and had accordingly filed a petition 
of oompromise on 18.4-1947, to tbe effect that the 
plaintiff in Title Suit No. 72/7 of 1944/46 would 
buy the disputed house and tbe western thereof 
lor a sum of rb, 9760 out of which Rs. 2000 having 
Already been paid, the balance of Rs. 7760 was 
payable to the defendants on 24-4-1947. They, 
iiowever, alleged that on 24-4-1947, which was 
the date, according to them, for tbe registration 
<of the sale deed in question, tbe defend ants were 
all along waiting near the registration office to 
admit execntion and to receive tbe consideration 
money, but tbe plaintiff did not either herself 
present tbe sale deed or make over any fair 
<iopy thereof to the defendants for presentation 
before the sub-registrar. They, therefore, stated 
that the plaintiff was responsible for not acting 
to the terms of the compromise presumably 
because she had not tbe required money in her 
bands to meet the balance of the consideration 
amount. The defendants, therefore, prayed in 
tbe petition that tbe failure on the part of the 
plaintiff to carry out tbe terms of the oom- 
promiee could not stand in tbe way of the 
anforoement of the terms thereof, and they 
accordingly prayed to the Oourt that the com- 
promise should bo recorded, and that in view of 
the plaintiff’s failure to carry out its terms, her 
suit namely Title Suit no, 72/7 of 1944/46 should 
stand dismissed and Title Suit No. 249/39 of 
& 944/46 filed by the defendants against the plain, 
tiff should stand decreed. 1 have referred in 
some^detail to this petition of tbe defendants as 
it will have a material bearing upon theconten. 
iiona advanced before this Oonrt. The plaintiff 
on the contravy, alleged that the failure, if any, 
to carry out tbe terms of the oompromise was 
on the part of the defendants and that she was 
aU along ready with the consideration money 
4bnd the fair draft for the execution of the sale 


Patna SOI 

deol, bub the defendants tbomsolvei avoided 
eseoution thorflof by miking themsolvos scarce 
with the result that aho was compelled to do[)o- 
eit the amount in Oourt. Bho accordingly prayed 
that the compromise should be recorded and the 
terms thereof given effect to in her favour. 

[6 1 The learned Bubordinato Judge was, 
therefore, confronted with the question as to who 
was at fault in not acting up to the terms of the 
compromise as the parties very seriously conten- 
ded that neither of them was at fault but that the 
fauU lay with the opponent. It was on thia point 
alone that evidence was adduced by both the 
parties and both of them seemed to be agreed 
that there was a concluded agreement between 
them as embodied in the petition filed before 
the Court On 18-4-1947. The learned Subordi- 
nate Judge having fully diaeuBsed the evidence 
on tbe point came to the finding which is, in 
my opinion, wholly justified that “there has 
been a compromise in these cases and that the 
plaintiff, Bindeshei Bai, has acted upon the 
terms of the compromise”. He also came to the 
finding, again I must say rightly, that the defen- 
dants “themselves made it impossible for the 
plaintiff to present the document for registra- 
tion before the Sub* Registrar". Then findings 
and the evidence on that point has not been 
assailed before this Court, and, in my opinion, 
could not be successfully assailed. After coming 
to this finding, the learned Subordinate Judge 
hold on tbe authority of the decision of the 
Judicial Committee of the Privy Council in 
Hemanta Kumar i Devi v. Midnapur Zamiiu 
dart Co, Ltd., 47 cal. 485: (a. i. r. (6) 1919 P. c, 
79) that the entire compromise as embodied in 
the joint petition of tbe parties dated 16-4-1947, 
should be incorporated in the decree, and that 
the operative part of the decree should be con- 
fined only to the subject-matter of tbe suit 
which in hie view was only a portion of the 
house, namely, the portion in occupation of the 
plaintiff herself. In regard to this portion tbe 
learned Subordinate Judge held that the decree 
was executable. In regard to the other portion 
of the house, he, however, directed that the 
plaintiff would be at liberty to bring a separate 
suit for specific performance of the contract on 
the basis of the compromise decree. Tbe result 
of recording the compromise was that Title Suit 
NO. 72/7 of 1944/I6 instituted by the plaintiff 
was decreed, whereas tbe other suit filed by tbe 
defendants was dismissed in terms of the compxo- 
mise petition. 

[7] It is against this order of the learned 
Subordinate Judge that the present appeal is 
directed, and it is rather unfortunate, as I said 
in tbe beginning, that a lawful agreement of this 
character adjusting the dispute between the 
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parties and validly as between them should be 
sought to be avoided by the defendants, one of 
them, Kamjauam Tewari, being himself as I 
find from the record, a man of some education 
and a retired Inspector of Police. This is all the 
more surprising when it is found that the factum 
of the agreement has not even been impugned 
by the defendant?. 

f8l Mr. Awadh Bebari Saran who appears 
for the appellania has contended, in the first 
place, that the learned Subordinate Judge baa 
acted illegally in going into the question as to 
who was at fault in not carrying out the terms 
of the compromise. He submits that all that the 
learned Subordinate Judge was entitled to do 
was to enquire whether the suit had been adjufl. 
ted wholly or in part by any lawful agreement 
or compromise between the parties, and to re- 
cord such a compromise, if any, and pass a 
decree in accordance therewith in so far as it 
related to the suit. It was not his business to 
enter into any investigation as to who was at 
fault in committing a breach thereof. It is true 
that under o. 23, K. 3, Civil P, C., the CourPs 
duty is to enquire whether there has been any 
lawful agreement or compromise adjusting the 
dispute between the parties and to record such 
a compromise if found to exist. On the point 
that there was a lawful agreement, both parties 
appear to have been agreed and had invited the 
Court to record the compromise as embodied in 
their joint petition dated 18-4-X9i7 ; but they 
wanted to take advantage of the term in their 
favour in having consequential orders passed in 
their respective suits pending before the learned 
Subordinate Judge. In doing so, the parties 
threw the blame upon each other and that 
necessitated the enquiry by the Court. The learn- 
ed Subordinate Judge himself points out ; 

*‘I may mention in the very beginning that there 
cases have acquired undue importance in view of the 
fact that the parties are very seriously oonteoding that 
neither of them are at fault, and that the fault lies 
with their opponent, ’* 

Parties adduced evidence accordingly, and 
therefore the Court could not but enter into the 
question. In one sense the determination of the 
question was also material because it affected 
the Orders to be passed in the disposal of the 
two suits pending before him as based upon the 
terms of the compromise petition itself. I do 
not, therefore, see that there was anything 
wrong in the procedure adopted by the learned 
Subordinate Judge. 1 may in ibis connection 
refer to a decision of Sir George Hankin in 
Haridas Modak v. Bamdas Modah, 84 C W. N. 
1068 : (a. I. B. (6) 1931 cal 205). This case was 
relied upon by the appellants* counsel himself 
in connection with another point. In this decision 
Sir George Bankin appeals to have deprecated 


the omission to adopt such a procedure. Oriticising- 
the conduct of the learned Judge below his 
Lordship obeerved : 

“What the learned Judge oould have done at the 
instance of the plaintiCi or defendant was to make an 
enquiry aa to whether the defendant had failed to do> 
what he bad promised and whether he bad failed by 
reason of some cause afiorded by the plaintifi. Tb»- 
learned Judge did not purport to do that at all ... . **" 

In my opinion, therefore, the procedure adopted 
by the learned Subordinate Judge was coireot 
and necessitated by the ciroumBtanfKa of iha| 
case and the oonduot of the parties themselves J 

[9] The next argument on behalf of the ap- 
pellants is that there was no concluded egree^ 
ment between the parties, and that the petition 
filed on 18 4-1947, on behalf of the parties did; 
not contain the terms of any concluded com- 
promise, bat that the final agreement adjusting 
the suit depended upon the execution of the- 
sale-deed and the payment of the consideration- 
money of Ba. 7,760 on 24-4-l947i which contin- 
gencies had to be fulfilled before a final com* 
promise could take place between the parties. 
Reliance is placed upon para. 7 of the said 
petition to support the contention that the parties 
asked for seven days’ time during whioh tha 
sale- deed was to be executed and a regular 
petition was to be filed in Court for disposal ot 
the case. This contention, in my opinion, quita 
clearly shows that the parties bad oomptomised 
both the suits and under the terms of the com- 
promise the defendants were to execute a regis- 
tered sale-deed in favour of the pla^ntiff^ 
Bindeshwari Bai, in respect of the entire pueoa- 
and kutoha houses NOs. 612/496 as pet boundaries 
given in the petition. It farther shows that the 
amount of consideration settled between the 
parties was Bs. 9,760 out of which B8. 9, 000- 
having been already paid, the balance of 
Es. 7,760 was to be paid by the plaintiff to the- 
defendants in one lump sum within seven day® 
from that date, that is, by 24-4-l947i failing which 
the plaintiff was to forfeit her claims to the 
house and to the earneBt money already paid ^ 
her i and there was a further penalty provided ► 
namely, that she was to ba ejected from the 
house in her occupation and the Title Suit filed 
by the defendants, namely, 249/39 of 1944/46 wae 
to be decreed, whereas Title Suit no. 72/7 of 
1944/46 was to be dismiEsed. It further appears 
from the petition that if this money was paid 
on 24-4.1947, then the sale-deed would be execu- 
ted and thq defendants would not make any 
ol&im for the aubjeot-matter of the Boit inBtitutw 
by them which suit in that case was to be dis- 
missed, whereas the plaintiS’a title suit was to 
be decreed and the parties were to bear their owb 
costs. It is not only that the terms have been 
stated with sufficient clarity in the compromiBO 
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petition but that the parties themeelves intended 
it to be a final adjustment between them and 
they regarded it as the final adjustment and 
oom promise of their disputes. I have already 
referred to their petition dated 36-4-1947, in 
which the defendants themselves regarded this 
petition dated I8^4<i947i as a petition of oom. 
promise adjusting the dispute between the parties 
and inviting the Court to aooocd the said compro- 
mise by noting that Title suit Ko. 72/7 of 194 1/46 
ehould stand dismissed and Title Suit :no. 249/39 
of 1944/46, namely, the suit filed by the defendants 
ehould stand decreed, We further find that in 
another petition of rejoinder dated 29-4-1947, filed 
by the defendants, they again reiterated the 
same position and regarded this petition dated 
18-4-1947^ as a lawful agreement [between?] them 
adjusting the disputes in the suits pending before 
the learned Subordinate Judge. In that rejoinder 
petition they again prayed that the plaintiff by 
her non -performance of the terms of the 00 m- 
ptomise had forfeited her rights, and that there, 
fore the compromise should be recorded in 
favour of the defendants. Even in the grounds 
of appeal before this Court there is no ground 
taken that this was not a concluded agreement 
between the parties. In view of these facts it is 
not open to the appellants to raise this conten- 
tion before this Court. 

[ 10 ] The learned counsel for the appellants, 
however, says that this contention raises a pure 
question of law on the construction of the peti- 
tion dated 18-4.1947. The question whether or not 
there has been a completed agreement between 
the parties is largely a question of fact and 
depends also upon bow the parties themselves 
cegaided the matter. If they themselves regarded 
the matter aa one of concluded agreement 
between them, it is not open to us to say spa. 
Oially when all the terms have been embodied 
in the joint petition filed by them that there was 
no concluded agreement. The question whether 
the sale.deed was executed or not would not 
a£feot the terms of the compromise because there 
was no penalty attached to it, and this could as 
well be done in execu tion of the com promise 
decree. Paragraph 7 of the petition itself shows 
that the parties made a prayer for at least seven 
days' time during which the sale-deed could be 
executed. The term “at least" indicates that a 
discretion was left to the Court to grant even a 
shorter or longer time for the purpose, and it 
was not a matter entirely in the region of con. 
tract made by the parties. 

[ 11 ] The learned counsel for the appellants 
bas relied in this connection upon a case to 
irbioh reference ims already been made by me 

t an eailiei; part of the judgment viz., the deoi. 
R^iii Hi»rUla$Modak v. Bamdas Modah, 84 


C. W. N. 1068 : {A. I. R. (18) 1931 Cal, 205). In 
that case the question was whether a certain 
petition filed in Court could be regarded ag a 
completed agreement between the parties. Even 
as an illustrative case the decision is entitled to 
great respect being a decision of Sir George 
Rankin. It is not very clear from the report, 
however, aa to what the contents of the petition 
were, but it appears that in the last clause of 
that petition there was a recital to the effect 
that the parties will complete everything before 
Thursday next and the case was accordingly 
adjourned to that date. We do not know what 
this recital actually connotes and whether those 
things which were left to be completed by the 
parties had any material bearing upon the other 
terms contained in the petition. Under those 
oiroumstanoeg, it was held that it was not a 
completed agreement between the parties. But 
whatever the facts of the case may have been, 
the principle embodied in that decision entirely 
supports my view. As his Lordship put it, the 
real question is ; 

“What was the barfiala between the parties? Did 
the parties mean to commit tbemseivea to the bargain 
as it was stated on SOth November or did they mean to 
wait till Thursday and then have a completed settle- 
ment .... It was abundantly clear to my mind that 
the intention was the latter.” 

[12] Now putting the same question here, the 
anawee is obvious that the parties meant to 
commit themselves to the bargain as contained 
in their application dated 18 - 4 - 1947 , There is 
nothing to show in the whole body of that 
application that if the sale deed was not exe- 
cuted, it was open to either of the parties to 
resile from the terms of the agreement as em- 
bodied in the petition nor did they ever intend 
to do so aa I have already shown from the 
various petitions filed by the parties subsequent 
to this application and from their conduct as 
stated above. The learned counsel has also 
relied upon a decision of a single Judge in Shah 
Nawas v. Ghulam Mohammad, a. i. b. ( 33 ) 
1946 Lah, 78 : (223 I.O. 623) in which it has been 
held that any agreement providing for a decree 
one way or the other being passed in future on 
the happening or not happening of a certain 
contingency cannot in law be regarded as an 
adjustment. Tbs' language though widely framed 
has to be read in the light of the facts of that 
case which was a case relating to an agreement 
between the parties to a suit for its being 
decided in favour of the plaintiff or the defen. 
dant according as the defendant did or did not 
take oath on the Holy Quran. Such an agree, 
ment did not amount to an adjustment within 
the meaning of o. 23, r, 3 , Oivil P. 0. An 
agreement of this character cannot prima facie 
amount to an adjustment of matters in diaputa 
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in the suit, an^, therefore, could not be given 
affect to under o, 23, R. 3, Civil P. C. It depends 
upon a apecial oath being taken by a certain 
person which under the law he cannot be cotn- 
pelled to take. That being so, such an agreement 
cannot come within the meaning of O* 23, R. 3, 
The said deeieion, therefore, cannot be any 
guidance to u 3 in deciding the present appeal. 
I, therefore, find that there is no substance in 
this point as wall. 

[13] The next point taken by the learned 
counsel for the appellants is that the decree is 
illegal inasmuch as it purports to decree the 
plain titf's suit which in effect means that the 
plaiutiff’s claim for the sale in respect of one 
of the houses only for a consideration of Rs. 6,000 
is decreed. This contention is incorrect on tha 
very face of the decree passed by the learned 
Subordinate Judge. What the learned Subordi- 
nate Judge has done is that he has decreed the 
Quit of the plaintiff in terms of the compromise 
petition. Ho baa not split up tha consideration 
amount at all. He has held that the total consi- 
deration is Rs. 9,750 as embodied in tha oompro- 
mise petition, and that the contract refers to the 
sale of both the houses. But following tha 
decision of the Privy Oounoil in HeTtianta 
Kunari Dehia^s case, (47 cal. 485 : A. I. B. (6) 
1919 p.O. 79) he confines the operative part of 
the decree which is the executable part only to 
the bouse in ooeupatioQ of tha plaintiff, ba. 
cause in his opinion that was the subject- 
matter of the title suit instituted by her. In 
respect of the other house, he held that although 
the entire oonsideratiin amount h)3 been paid, 
the plaintiff would be eutitled to bring another 
suit for specific performance on the basis of tha 
compromise decree, because he thinks that that 
part of the decree could not be an executable 
decree. This aspect of tha case we will have to 
consider at a later atage. But I do nob see how 
the decree splits up the consideration at all, and, 
in my opinion, this contention is wholly mis- 
conceived. 

[Ul The last point urged on their behalf is 
that the Court had no jurisdiction to accept tha 
deposit of the money made by the plaintiff- res- 
pondent, Bindeshwari Bai, on 24-2-1947. The 
validity or invalidity of the acoaptanoe of this 
deposit does not in any manner affect the lega. 
lity of the oompromise itself. This position is 
not contested by the learned counsel for the 
appellants. His contention, however, is that the 
acceptance of the deposit was beyond the powers 
of the Court acting as it did within the four 
corners of 0. 23, B* 3, Civil P. 0. It has to be 
remembered that the deposit was in aocordanca 
jwith the terms of the compromise itself, and the 
toourt having seisin of the matter, it is difficult 


for me to comprehend why be could not accept 
the deposit when the defendants refused to take 
the money or avoided execution of the sale deed. 
The Court bad complete jurisdiction to make 
consequential orders in order to give effect to 
the terms of the oompromise and to record the 
same. In doing so, the Court was acting av 
debito justitiae and bad complete jarisdiction 
to do so whether as an act incidental to, record- 
ing the compromise itself oc under the exercise 
of its inherent powers. 

[15] I have dealt with all the points urged on 
behalf of the appellants. As I have shown; 
there is no substanoe in any of the points raised, 
and I see no reason to interfere with the dsoision 
under appeal. The only matter which now 
remains for consideration is whether the deotw 
passed by the learned Subordinate Judge ia 
correct. If the subject-matter of the suit embra- 
ces only one of the houses, then I have no doabt 
that the decree is correct and is in oonaonanoa 
with the decision of the Judicial Committee^ of 
the Privy Council in Semanta KwanTi Dehia j 
case, (47 oal. 485 ; A. I. B. (6) 1919 P. 0. 79) 
followed by the learned Snbocdinatfl Judge* If| 
on the other hand, the subjoot-mattei of the Suit 
embraces both the houses belonging to the de- 
fendants and referred to in the oompromiw, 
then the decree of the Court below needs modifi- 
cation. We can make this modification under 
o. 41, R. 33, Civil P. 0., notwithstanding the 
fact that there ia no appeal by the plaintiff- 
respondent. I may as well observe that at one 
stage oounsel for the appellants himself submit- 
ted that the subject-matter of the suit covered 

both the houses, . . ^ 

[16] The question^then boils down to tiiffl . 
What is meant by the expression subjeot-matter 
of the suit ? No hard and fast rule oan be laid 
down as to the meaning of this expression 
will inevitably depend upon the facts of each ^ 
case. The question whether a particular term o 
a oompromise relates to the subject- matters^ o 
suit has to be answered on the frame oi 
suit, the reliefs claimed and the matters which 
arose for decision in the case on the pleadings 
of the parties. The term is comprehensive 
enough and if the compromise relates to all 
those matters which fell to be decided in e 
case, it could nob ba said that any part of the 
compromise was beyond the subjeot-matkei 
the suit. There is a large body of aubhonty to 
show that where a oompromise relating to 
matters outside the scope of the suited a part 
of the oonsideralion for the agreement as to^ 
matters in suit, the entire compromise as an 
integral whole must be recorded and deoreed as 
relating to tha suit whether they otherwise relate 
to the suit or nob. But the present case stands 
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on a stronger footiog. Here the defendant.ap- 
pellanta themeelveB contended that the oontraot 
for Bale related to the Bale of both the hoaxes 
referred to in the compromise petition. That 
being BO| the matter whether the contract foreale 
related only to one bouse or to both the bouBes 
was entirely within the scope of the suit, and 
had to be decided in the case. Parties, there- 
fore, could come to an agreement in regard to 
this matter and agree that the contract in ques- 
tion related to both the houaes. In fact that ia 
what they have done and the compromiBB, there- 
fore, as afiTeoting both the houses falls within the 
subject-Tnatter of the suit. In Ch'^TU Chotf^dtd 
V. Samhhu Natlh 3 Pat. L. J. 256 : (A. I. B, (6) 
1918 pat. 607 P.B.) which is a Full Bench deoi- 
flion of this Court, it has been observed by Atkin, 
son J. at p. 268 of the report that where as in 
the present case : 

i“lh9 oompromiEe WR8 roally an adjuitraent of the 
rights and digerenoes in respect of all matters in dis- 
pute between them whether as framed in the plaint 
or set up by way of defence in the written statement ; 
and that the eomprotnise purported to be a final settle- 
taeot and adjustment of these disputes on a fair and 
Eatisfactory basis acceptable to all.” 

ife must be held to relate to tho suit which ex- 
pression should receive an extended oonstruo* 
tion> It must be, therefore, held that the 
compromise in so far as it relates not only 
to the bouse in occupation of the plaintiff 
bu« also in rsapeob of the other house referred 
to therein has to bs regarded as forming the 
operative part of the decree with the result that 
the entife compromiBe decree could be execut- 
able as such. 

[17] Subject to this modiheation relating to 
the form of the decree, the appeal fails and 
must be diemissed with coats. 

[18] Das J. — 1 agree entirely. The appeal 
has no merits ; and it is really an attempt, not 
very creditable, at getting out of a concluded 
bargain — possibly because the price of the 
bouses has gone up Binoe the compromiBe. 

Decree modified^ 


A. I. R. (88) 1951 Patna 305 [G. N. 66.] 

Beubbn and Sihha JJ. 

JnQdhfiri Koeri and others — Petitioners v. 
Amhika Sijigh and others — Opposite-Party* 
OflcniiiarBevn* No. 46 of 1960, D/- 29-6-1960, 

(a) Constitution of India, Art. 214 (2)— "Shall be 
deemed to be** — Meaning of. 

Attlele 211 (2) does not relate to the porlod of time 
'ofter the oominoxioemeDt of Ibo Conetitution and tho 
words 'shall bo, deocned to be*' indieote (bat it is not 
meant for conTorttnig the Provioeial High Court into 
W Slats High Oonrt.' - [Para 5] 

» ^ (b) Coaalitutihn of India, Arta. 224, 214 (2)-Re. 
: of Judge resigning on 24'1-1950» 
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A Judge of the Provlnoial High Court who resigned 
OD 24' 1-1960 can be Bppoiotf.d as a Judge of the oor~ 
respendiog State High Court under Art, 224 as, 
though such a person is not a Judge of the Provinolal 
High Court on 25 1-1950 the identity of the Provln- 
oial High Court ifl not changed between 24-1-1950 
and 25-1- 1 9S0. [Para 6J 

(c) Constitution of India, Art, 134 (1) — New 
plea. 

The point (bat the Magistrate decided under S. 145, 
Criminal P. C. the question of possession with refer- 
ence to title which was oot raided before the H‘gh 
Court in revision caoiiot be allowed to be rats^'d at iha 
stage of application under Art. 134 fl) (c). [Para 14] 

(d) Constitution of India, Art. 134 (1) (c) — • 
Ground lor — Question of fact. 

The point that certaiu evidence should not have 
been accepted by the Mugi-’rate proceeding under 
S. 145, Criminal P. C., is a question of faot and can- 
not be a ground on which a certificate can be grinced. 

[Fara 14] 

(e) Constitution ol India, Arts. 214 (2), 366 (14) 
and Explanation (b) to Art. 217 (2J — Scope oi Ex« 
planation (b) to Art, 217 t2). 

The Explanation (b) to Art. 217 (2) does not coi:)fl.iat 
with the definitlODs in Art, 214 (2) and Act. 366 U 1), 

[Para LI] 

Gorakhnalh Singh — for Petitioners, 

Beiiben J. — This is an application for a 
certitiGate under Art. 132, tl. tl) and Art. 134, 
cl. (i) (c), Constitution of India. It ia directed 
against an order of Agarwala, J. di?mis3mg a 
petition in ctimiDal rtvisioa directed against 
an Older of the Deputy Magi-ittite, Auranga- 
bad, under S. 145, Criminal P. C. 

[2] The oonatitutional point raised relates to 
the validity of the appointment of the Hon'ble 
Judge. Bic 0, M. Agarwala resited as Chief Jus- 
tice of the Patna High Court on 21-1-1960, that 
is -to say, before the oomm-ncement of th© 
Constitution of India, He was appointed to 
sit again as a Judge of this Court, that is to 
say. of the High Court which came into exis. 
teoce after the commencement of the Consti- 
tution of India, under the provisions of art, S2i, 
Constitution of India, which provides that 

"... .the Chief Juatlce of a H^gh Court (or any 

State may at any time request any person who 

hae held the office of a Judge of that Court or of any 
other High Court to sit and act as a Judge of the 
High Court for that State." 

The contention is that Sic 0. M. Agarwala was 
never a Judge of the High Court of this State 
or of any other High Court within the mean, 
iug of Art. 224. 

[3] The relevant defioitions of the term 
High Court as used In the Constitution of India 
occur in Art. 314, Ol. (3) and act* 366, cl. (li) 
of the Constitution. 

[ 4 ] Article all, cl. (2), which cccura in the 
chapter dealing with the High Courts in the 
States, ia as follows ; 

‘ For the parpodse of this CcnstUatlon the Gouit 
exeroiaing juriediotlon in relation (o any Provinaa 
immediaiety before the oommencement of this Ooas- 
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titmion shall be deemed to be the H'gh Court lor the 
corresp'inding State.” 

The High Court for the Province of Bibar, of 
which Court Sir 0. M. Agarwala was a Judge, 
must under this provision be deemed to be the 
High Court for the State of Bibar. It ia con- 
tended however, that this clause relates to the 
period of time after the commencement of the 
Constitution of India and that this clause merely 
provides for the Provincial High Court becom- 
ing the State High Court as from that date. 
Secondly, it is urged that, even if this clause be 
interpreted as meaning that the Provincial High 
Court shall be deemed for the purposes of this 
Constitution to be the State High Court, this 
will not validate the appointment of Sir 6. M, 
Agarwala under Art. 224, because he resigned on 
34-1-1960 and, therefore, was not a Judge of the 
Provincial High Court immediately before the 
commencement of the Constitution of India. 

[5] I am unable to accept the first contention* 
It is el. (0 of Art. 314 which provides that there 
shall be a High Court for each State. Under 
Art. 216, it shall consist of a Chief Justice and 
such other Judges as the President may, from 
time to time, deem it necessary to appoint, the 
manner of the appointment of such Judges being 
provided by Art. 317. Further, Art. 376 provides 
that the individual Judges of the Provincial 
High Court, * 'holding ofiBce immediately before 
the commencement of this Constitution'*, shall, 
in the absence of election otherwise, become on 
the commencement the Judges of the State High 
Court. Chapter V of part VI of the Constitution 
contains other provisions relating to the State 
High Cour t which is thus brought into being. 
Clause (2) of Art. 214, therefore, appears un- 
necessary for converting the Provincial High 
Court into the State High Court. Rather, if that 
had been the intention of this clause, it would 
have provided that the Provincial High Court 
exercising iurisdiction immediately before the 
commencement of the Constitution shall'be, not 
merely shall be deemed to be, the High Court 
for the State. Such a provision, by the way, 

- would appear to be a contradiction in terms, 
for the Provincial High Court and the State 
High Court are necessarily two different enti- 
ties. 

[6] There is also no force in the second con- 
tention, namely, that Sir 0. M. Agarwala was 
not a Judge of the Provincial High Court, im- 
mediately before the commencement of the Con- 
stitution, Article 324 authorises the appointment 
of any person who "has held" the oflSce of a Judge 
of a High Court within the meaning of that 
Article. Under cl. (2) of Art. 214, the Provin- 
cial High Court which was exercising jurisdiction 
immediately prior to the commencement of the 


Constitution is to he deemed to be a State High, 
Court. Sir 0 , M. Agarwala, even though he was 
not a Judge of the Provincial High Court on 25th 
January had held the office of a Judge of the Pro- 
vincial High Court, and the identity of that 
Provincial High Court was not changed between 
24th January when Sir 0 . M. Agarwala resigned 
and 25th January, the day immediately preceding 
the commencement of the Constitution. 

[7] Clause (14) of Art. S66 contains a general 
definition of the term High Court and is as 
follows : 

“ (14) ‘High Court’ means any Court whioh is deem* 
ed for the purposes of this Constitution to be a High 
Court for any State and includes 

(a) any G^urt in the territory of India ooQStituted 
or reconstituted under this Constitution as a High 
Court, and 

(b) any other Court in the territory of India whiob 
may be declared by Fatliament by law to be a Eigb 
Court for all or any of the purposes of this Constitn- 
tion, ** 

It incorporates cl. (2) of Art. 214, which relates 
only to the position, as regards the Constitution 
of India, of the Pro7inoial High Courts. 

[8] The interpretation which I have placed 
on the term High Court under the Constitution, 
namely, that it includes the Provincial High 
Courts, is auppotted, in my opinion, by Art. sao» 
which provides that 

“No person who has held office as a Judge of a High 
Court after the oommencement of this Constitution 
shall plead or aot in any Court or before any authority 
within the territory of India.’* 

If this term means a High Court in existenoe 
from after Ihe commencement of the Constitu* 
tion, no one could be a Judge of such a High 
Court previous to ihe commencement of the 
Constitution and, therefore, the words "after the 
commencement of this Constitution" in Art. sso - 
would be unnecessary. 

[9] Stress has been laid on Art. 920 as shoW' 
irtg the unconstitutionality of the appointment 
in question. It is urged that the intention of the 
Constitution ia that a Judge of a High Court 
holding office subsequent to the commenoement 
of the Constitution shall not practise as a lawyer 
in India, whereas Sir C. M. Agarwala resigned on 
S4th January to avoid this bar of practice. Evou 
if this presumed intention of the legislature was 
admissible as a guide to the proper interpreta- 
tion of the Statute, 1 do not think that thie 
argument helps the petitioners. 1 have two 
reasons for saying this. First of all, the corres- 
ponding provision in Art. 138 for the attendance 
of retired Judges at sittings of the Supreme 
Court permits the attendance of a person who 
has held the office of a Judge of the Federal 
Court, although such a person is not subject to 
the disability regarding practice contained iu 
ol (7) of Art. 124 of the Constitution. Secondly^ 
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both Art. 138 and Art. 33-1 provide that the pac- 
8on attending the Bittings of the Ooucfc by re- 
quest under these Artioles shall, while so sitting 
and acting, have all the jiicisdictioii, powers and 
privileges of a Judge of that Court, but shall 
not otherwise be deemed to, be a Judge of that 
High Court, an exception which appears to be 
directed to save the right of practice where the 
person in question has, previous to the appoint- 
ment, got such a right, 

[10] A reference has been made to Expln. i to 
ol. (3) of Alt. 124 of the Constitution as being 
inoonaistent with the interpretation which I have 
placed on the term High Court. This explana- 
tion defines the term High Court with reference 
to the qualifications necessary for the appoint- 
ment of a person as a Judge of the Supreme 
Court, namely, that he must have been a Judge 
of a High Court for at least five years or an 
advocate of a High Court for at least ten years. 
It provides that in this clause the term High 
Court means 

"a High Court which exercises, or which at any time 
before the commoncemeDt of this Constitution cxer- 
olsedj jariadiotion in any part of the territory of India," 

This is a special definition of the term and does 

not conflict with the definitions contained in 

Art. 214, cl. (s) and Art. 366, cl. (14). 

[ill A reference has also been made to the 
corresponding provisions in Act. 217 relating to 
qualifications for appointment as a Judge of a 
High Court. These provisions, it appears to 
me, do not help the petitioners, Sub-clause (b) 
of cl. (2) of that Article requires that the person 
in question must have been an Advocate of "a 
High Court in any State speoified in Soh. i or 
of two or more such Courts in succession.” 
Reliance is placed on Expln. (b) to this clause, 
which is as follows : ^ 

oomputixig th© p^iiod during which a person has 
held judicial office ia the territory of India or been an 
advocate ol a High Court, there aha 11 be included any 
period before the oooameiicement of thia Constitution 
during which be haa held judicial office io any area 
which was comprised before 15*8'1947, within India as 
defined by the Govemoient of India Act, 1936, or has 
been an advocate of any High Court in any suoh area, 
as the case may be.’* 

It is urged that this explanation was unnecas- 
Sftry, if the term High Court in the Constitution 
includes the Provincial High Court. It is clear, 
however, from the first portion of this explana- 
tion that it is intended to provide for those 
areas wbiob before lB-8-1947 were included with- 
in India as defined by the Government of India 
Act, 1986, but which passed out of the Dominion 
of India by the separation of Pakistan from 
India. The explanation ia intended to give the 
peison in question the advantage of any service 
in a jjudioial office or as an advocate rendered 
1^ him in such an area before the creating of 


the Dominion. The exphxnaliou is, therefore, 
neoessitated by the peculiar circumstances and 
does not confliot W'ith the deSnitions in Arts. 
214 (2) and 366 (14), 

[I2l For the reasons given above, I consider 
that there is no substantial question of law as 
to the iutorpretation of tho Constitution, and 
the application under Art. 132 (l) uiust be dis- 
missed, 

[13] On the merits, three points are urged : 
(IJ that the Magistrate decided the question of 
possession with reference Io title, (2) that the 
proceedings under S. 146, Criminal P. 0. were 
bad ah initio for want of a notice to the parties 
spasifying the area in dispute, and (3) that the 
finding of the Magistrate regarding tbe land 
comprised in holding no 17 is unsupportable. 

[t4] The first i^oint does not seem to have 
been raised before AgarwaU J,, and the peti- 
ti oners cannot be allowed to raise it at this 
stage. The second point has been dealt with by 
Agarwala J., under whose directions as the 
Chief Justice of the Provincial High Court the 
Magistrate was required to serve a notice of 
particulars. He found that, instead of serving 
a notice tbe Magistrate called upon tbe parties 
to specify the lands claimed by them and that 
the particulars given by the second party were 
accepted by the firs, party, so that thero was a 
specific area of land forming the subject. matter 
of the proceeding and both parties w’ere fully 
aware of the details of that land. In these cir- 
cumstances. Agarwala J., held that thero had 
been a substantial compliance with this direc- 
tion. The defect, if any, therefore, w^ag of a 
formal nature and curable under B, 637, Crimi- 
nal P. C. The third point is purely a question 
of ficfc, it bsing contended that tbe evidence of 
possession relating to the land comprised in 
holding NO. 17 should not, in the circumstanceg 
of tbe cage, have been accepted by the Magis- 
trato. This is not a ground which the petitioners- 
were entitled to urge in the criminal revision, 
and Is still less a ground on which a certificate; 
can be granted. 

[15] For these reasons, I would refuse the^ 
certificate asked for under Art. 134 (1) (c). 

[16] Sitkha J.— I agree. 

D.H> Certificate refused, 

A. I. R< (88) 1981 Patna 307 [0, N, 66,] 
Sahjoo Prasad J, 

Bajbanshi Thakur — Petitioner v. Ohandey 
Jha and others — Opposite Party. 

OfmiDal Kevn. No 868 of I960, D/* 18*9'1960. 

(a) Criiziioal C. (1898), S. 522~-Show of forco- 

If at tbe time of takiog forcible pooseaiion of the 
ptopetty the accused (bzeatened to assault tbe com- 
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plam&nt or, in bis ebseDC?, an; of bis moo or even bis 
□tigbbour, that would amount to oriminal force or show 
of oriminal force as required by S. 522, [Para 4] 

Anno; Cr. P. C. S. 522 N. 3. 

(b) Criminal P, C. (1898), S, 522 — Dispossessicn. 

\V'lieie a oriminal trespaeser enters upon property 

9 .fid prevents the rigbtful pOEsesEOt from coming into 
potsesEioD of it, dispoescs&ioa is said to have taken 
place, and, if the trospaseec was guilt> of EOnie force or 
intiiiiida;iou when be prevented the other patty from 
entering upon the property, a Magistrate would be justi- 
fied in taking aotiou under S. 522, [Pftta 4] 

Anno: Cr, P. C. B. 522 N. 4, 

(c) Criminal P. C. (1898), S, 522 (3)^ — Court to 
which application lies. 

Where an order under S. 522 is passed by the same 
judgturnt by which the accused are convicted by tbo 
trial Court and the Court of appeal affirmiDg the order 
of conviction interferee with that part of the judgment 
relating to the order urdcr S. 622, the petition in 
revision againtt decision of the appellate Court cannot 
be conddercd as an independent application under 
S. 522 and can be enter tained under S. 522 (3). 

[Para 5] 

Anno; Cr. P, C. 3. 522 N. 11, 

(d) Criminal P. C. (1898), S, 439 — Misapprehen* 
Sion of law. 

Where the order under S. 622 by the lower appellate 
Court is based upon misapprebens^ of the law as laid 
down in certain High Court decisions the High Court 
will interfere in revision, [Para 6] 

Anno; Cr. P. C. S, 439 N. 16, 

Nand Lai Unttoallia—fof Petitioner; Q. P, Sahi-^- 
for Opposite Parfjf. 

Order. — This ia an appliaaiion 6Ied by the 
petitioner, who was the complainant in the oaee, 
for setting aside the order of the lower appellate 
Court in regard to the direction made by the 
trial Court for testoration of certain property 
under a. 522 , Criminal P. 0. The dispute in 
question itlated to plot No. 1629. on which, it is 
alleged, stands the residential house of the 
petitioner, be having no other place of abode 
except the house in question. The petitioner's 
case 13 that he had been coming in possession of 
the house and the land since long and had been 
residing therein with hie two minor nephews. 
On 31-6 1949, when the two minor nephews were 
away to their nanihal and the petitioner himself 
bad gone to the local Registry Office at BaTsand 
in order to register certain deed after locking 
the bouse, the opposite party, in the absence of 
the petitioner, along with one Loknath Thakut 
raided the house with deadly weapons, broke 
open the lock of the house and forcibly entered 
and occupied the bouse and looted the articles 
therein. One of the prosecution witnesses, pro- 
secution witness 2, who saw the ocourrenoe, 
informed the petitioner abont it. On receiving 
the information, the petitioner rushed back to his 
house and found the accused persons there sitting 
armed with deadly weapons. He says that be 
attempted to go inside the house, when the 
accused persons threatened to assault himi The 


petitioner then lodged the first information 
report and, after investigation, the accused were 
put on trial under ss. 380, 4is and 464 , Penal 
Code. 

[2] The defence of one of the opposite party 
and Loknath Tbakur was that they had nothing 
to do with the land or the house and had taken 
no part in the occurrence whereas the defence 
of two other accused persons, Ghandey Jha and 
Taranand Jha, was that plot No. 1S29 claimed 
by the petitioner and plot No. 1630 as also the 
bouse stand ing on them belonged to the opposite 
party and, by partition, plot No. 1629 and the 
house standing thereon were allotted to the share 
of opposite party Ohandey Jha and that he was 
in possession of the house accordingly. The 
accused denied the occurrence as alleged by the 
proaecution and, on the other band, stated that 
the petitioner bad forcibly tried to enter the 
house and committed assault and looted all the 
properties. There was a counter case also start- 
ed on the allegations made by the accused 
opposite party, but it was found to be fal-e and 
a proceediug under s. 211. Penal Code against 
Ohandey Jha is pending, arising out of that 
counter case. 

[3] In regard to the trial of the acoased per* 
sons based upon the information lodged by the 
petitioner, the trial Court found that the pro- 
seoution case had been fully establisbed, and 
convicted the acoueed opposite parties under 
Ss. S80, 454 and 448,* Penal Code. The trial Conrti 
however, acquitted Loknath Tbakur giving him 
the benefit of doubt. The trial Court fiutbei 
directed that, as the complainant petitioner bad 
been deprived of bis house by criminal force, he 
should be put in possession under S. 622, 
Oriminal P, 0. Against that order of sentence 
and conviction passed by the trial Oourt, there 
was an appeal to the learned Additional Sessions 
Judge, who confirmed the order of sentence and 
conviction passed by the trial Oourt. The Oourt 
of appeal below held that: 

There waa no reason to interfere with the finding ol 
the trying Magigtrate regarding the foroible entry by 
the appellants before him.*’ 

And he, therefore, came to the conclusion that 
the order of sentence and conviction passed 
against the accused must be upheld, The Oourt 
of appeal below, however, relying upon certain 
decisions of the Lahore High Oourt thought that, 
as the possession of the house bad been taken in 
the absence of the petitioner, it was not, there- 
fore, a oaee for tbe application of 8. 622, Oriminal . 
F. 0. He accordingly set aside the order of the 
learned Magistrate passd under S. 622 of tbe 
Oode under wbioh tbe trial Court had directed 
restoration of possession of the property to the 
petitioner. It Is against this portion of the oidei 
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of tho Oouri of appeal below the present 
applioation ia direoted. 

[*] Oouneel for the petitioner hiB rightly oon- 
tanded that the order of the Court below eetling 
aside the order passed by the trying Magistrate 
is olearly misconceivtd and proceeds upon a 
xnisapprehenstOQ of the priooiplee laid down in 
the deoisions referred to in the judgment of the 
Court below* He contends that* if at the time of 
forcible entry the act of the accused is attended 
with criminal force or show of oriminal force, 
the provisions of S. 622, Criminal P. 0, would 
be attracted. The force may be not only in 
regard to the complainant, who may be absent 
at the time, but it may be against the com- 
plainant or bis men or it may he directed against 
a neighbour who protests against the oondoct of 
the aoeuaed. He also contends that, after the 
petitioner bad been dispossessed of the property 
in his absence when the petitioner went back to 
recover possession of the property, if he was 
forcibly prevented from doing so, even then the 
provisions of S» 622, Criminal P. 0, would be 
attracted to the case. For this purpose, he relies 
upon the statement of prosecution witness 2 
about the occurrence, which is as follows: 

two rnoothB ago on a TuQsday io the morniog 
I saw aU the four aoooied at the doot of P. W. 1 
log bis look. I protested. They broke the loc> and 
entered the boose. They bad, on protest, threatened to 
aasaalt me and I rawed bulla. People came inoludmg 
P, Wa. I saw them lemoviDg boKCBi eto Irom the bRCs 

I theVwent to Beleand and informed P. W. I whom 
I niet at the ReRietration OBfic©-. Tbe others also baa 
intervened and the aooased had abuBod and threatened 

them.** 

Learned OOunseHot the petitioner laid special 
emphasis on the statement that, when tbe 
witness protested, he was threatened with assault 
and so were the other persons who intervened. 
He says that this evidence quite clearly indicates 
that the offence of which the accused were con- 
victed was attended by criminal force or show 
of criminal force and, by such force or show of 
criminal force, tbe petitioner bad been dispos- 
sessed of the immovable property in question. 
He also relies upon the statement made by the 
petitioner himself at tbe time of trial, the relevant 
portion of which runs as follows : 

**1 ran te my boose with him and found Cbaedey 
Jha, Loknatb Tbakor, Bam Lai Gope, all sitting at 
my datwaza. Ohaadey was armed with garasa, Kam 
Lai Gope had bbala and Loknath Tbakur had lathi, 
toond look broken. I attempted to go in when the three 
peraoDB aforesaid moved to assault me and I then 
moved away and approaobed the Mohalla people. The 
infortnaDt bad told me that with P. Ws. ho bad 
rebuked the aooased peieone but they bed threatened 

to aasaalt.'* 

Here, it is stated that, even when the petitioner 
WADt^ to regain posMSSion of the property, he 
If ^^reatenod with assault and theae people 
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were sitting there at tbe darwaza armed with 
deadly weapons. It ia true that the Court of 
appeal below has not approached the evid^^nce 
from this point of view. That Court proceeded 
to decide the matter merely on the footing that, 
because tbe diaposseasion happened during the 
absence of tbe petitioner therefore, B* 623, Cri- 
minal P. 0. had no application to this case- But 
the trial Court had considered all thie evidence, 
though, of couree, the specific passages had not 
been referred to in the judgment of tbe trial 
Court. It must be assumed that, when the trying 
Magistrate directed restoration of possession of 
the property under 8, 622, Criminal P. 0., he 
bad in mind those features of the evidence. It 
must be remembered that both the Oourta below 
have fully relied upon the evidence of these prC- 
secution witnesses in coming to their findings in 
favour of tbe petitioner’s possession and in asees- 
sing the guilt of the accused. At one stage, I 
was inclined to remand the case for a finding 
on this point, but I think it would be unneces- 
sary to do BO, because both the Courts below 
have accepted tbe evidence of these witnesses to 
be correct. In that view, it would now be sheer 
waste of time to send back the case for a consi- 
deration of the case afresh. These materials 
being there, it cannot but be held that the 
opposite party accused in this case were con- 
victed of an offence attended by oriminal force 
or show of criminal force, and, as a result of 
their conduct, tbe petitioner was deprived of the 
hooEe and the land in question. 1 would very 
briefly refer to tbe dejisiona which have been 
relied upon in support of the case of the peti- 
tioner. The two oases relied upon by the Court 
of appeal below are Btha^i Lai v. Empstoft 
A. I. R, (21) 1934 Lab, 464 : (36 Or, L. J. 69) and 
Ndi'Cii'ft Singh v, Petnnet Ldt, A. l. R. (si) i940 
Lab. 460 : (43 Or. L. 3, 160). These two cases are 
merely an authority for tbe proposition that 
criminal force contemplated by 8 632, Oriminal 
P. 0. must refer to force applied to a human 
body and not to any inanimate object. In 
Bihari LaVs cass, (a. I. B. (2i) 1S34 Lab. 464 : 
S6 ct. L, J. 69) what happened was ihat the 
accused had taken possession of a certain house 
by breaking open the lock in the absence of the 
person in possession. It was argued that the 
mere fact that the accused bad broken open the 
lock was Buflaeient to amount tocrimiEial force 
as required by 8. 622 of the Code. This conten- 
tion was naturally not accepted by the learned 
lodge who decided tbe case. Tbe decision is 
Narain Szngh^s case, (A. I. R. (27) I9i0 Lab. 460; 
42 or. L. J. 160) also, is to the similar effect 
These decisions nowhere said that, if at the time 
of taking forcible poBsession of the property the 
acomed threatened to aasaalt the complainant 
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jOL', in hie absence, any of hia men or even his 
neighbour, that would not amount to criminal 
force or show of criminal force as required by 
*s. 522, Criminal P. 0. The decision in Rame- 
shwar Singk v. Emperor, 4 Pat. 438 ; (i . I. E, 
fl2) 1925 pat. 689 : 27 Cr. L. J. 137) quite clearly 
shows that the criminal force may be either 
against the complainant or against bis party, 
and, if there is such criminal force or show of 
criminal force, then the trying Magistrate would 
be justified in taking action under S. 522 of the 
Code and direct possession to be restored to the 
person dispossessed. On the other proposition, 
iwhere a criminal trespasser enters upon pro- 
*perty and prevents the rightful possessor from 
coming into possession of it, dispossession is said 
to have taken place, and, if the trespasser was 
^guilty of some force or intimidation when he 
prevented the other party from entering upon 
the property, a Magistrate would be justified in 
^taking action under s. 522, Otimical P, 0.; there 
are also a number of authorities. Reference may 
be made to Mt. Ckhahtay, Bam Charan, A, i. B. 
130) 1943 ALL. 7: (44 Or. L. J. 164) and Mahalir 
V. Rex, A. I, B. (36) 1949 ALL. 228: (CO Or. L. J, 
338), In this latter oaae, their Lordships obser v- 
ed as follows : 

‘‘Use of crimiaal force or show of force, or orimioal 
iutimidatioD must all be with reference to a person and 
not with reference to property. 

Use of criminal force means actual use thereof; crimi- 
nal intimidation connotes a threat of use of force to ano* 
thei person. Show of force, therefore, must be something 
difierent fiom these two. It may fall short of the use of 
force or of a threat to use force. Where the accused or 
his accomplices having entered upon the land do not 
quit the land when the true owner protests against such 
unauthoriBed entry and are ready to fight, the oflence 
can be said to have been attended to by ‘show of foioe’. 
Show of force may consist in the physical presence of 
the accused, his servants or companions in such a way 
that the true owner is put to the fear that if be tried to 
regain poiseseion by force he will be met by force. 

In Guch a case the dlsposBesslon of the true owner is 
not complete till he appears on the scene, protests and 
has to go away. The ease is covered by S. 522 and an 
order for restoration of possession can be passed bv the 
Court.” 

Ag I have shown from the evidence discussed 
■above, all these elements were present in this 
case. It would be useless to multiply authorities 
on the point, because the principles appear to be 
well settled and in consonance with the right 
interpretation of the provision of the law. 

[5} On behalf of the opposite party Mr. Sabi 
has very strongly submitted that it is not open 
to this Oourt in revision to pass an order of 
restoration. According to him, there is no appli. 
cation pending before this Court against the 
order of sentence and conviction passed against 
the accused and, therefore, it was not open to this 
Court to entertain an application merely against 
that part of the order of the Oourt below whioh 


set aside the dwaion of the trial Court direot* 
ipg the restoration of possession under S. fi29, 
Criminal F. G. In other words, Mr. Sabi's con. 
tention amounts to this that this applioation is 
in the nature of an independent application 
made to this Oourt for taking action under 
S. 522, Criminal F. 0. Mr. Sabi relies for this 
contention on several decisions but it would not 
be necessary for me to refer to those oases in 
detail, because I do not regard this application 
as an independent application under 8. 6S2,| 
Criminal F. 0., filed before this Court. Here, the 
order under 3. 622 was passed by the same 
judgment by whioh the accused were convicted 
by the trial Court. Against that order of oonvlo- 
tion as also against the order passed under 
B. 522, Criminal F. C., the accused bad preferred 
an appeal to the Oourt of appeal below, and 
the Oourt of appeal below, although afifirming 
the order of sentence and oonviotioh passed 
against the accused, interfered with this part of 
the judgment of the trial Court. In my opinion, 
there is absolutely no reason why the petitioner 
should not be allowed to move against thie part 
of the order of the Oourt below* Section 6S2, 
ol. (3) of the Code is quite clear on the 
point that the High Court can ezeroiee its power 
of revision in regard to suob an order. The deoi- 
Sion on which Mr. Sabi has strongly relied is the 
decision in Ashwim Kumar Das v. Shashanha- 
mohan Basut 59 Oal. 1153 : (A. i. B. (19) 1933 
oal. 760 : 33 or, L. J. 868). Now, this deoision, 
in my opinion, does not help Mr. Sabi and 
and has no application at all. This was a oase 
where the application under 8* 692 was made 
beyond the period of limitation provided in that 
section. Their Lordships pointed out that suoh 
an applioation could not be entertained by the 
Magistrate, as the seotion speolfioally Iboaits the 
powers of the Magistrate to do so to the time 
when be oonvicts an acoused person or to any 
time within one mouth from the date of suoh 
Qonviotion. The other case on whioh reliance 
has been placed by him is Abdul Mannan Vt 
Raiyab AU, A. I. E, (34) 1947 Cal. 890 : (48 Or. 
L. J. 908). The observations made in this case if 
taken outside the oontext might lead to an im- 
pression that the obaeivations help the oonten- 
tion of the learned counsel. But, if one 
remembers the facta of the oase, then the obser- 
vations cannot be invoked to the assistance of 
the contention raised by Mr. Sabi. In that oasei 
neither the Court of first instsmce nor the Conrt 
of Session had passed any order nnder 8. 622, 
Criminal P, 0*, when disposing of the appeal or 
when oonvicting the aooused. Subsequently, the 
complainant in the oase moved the learned 
Additional Sessions Judge who had heard the 
appeal and prayed for an order nuder B. 622 of 
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the Code. The learned Additional Sessions Judge 
(bt Brat referred the matter to the trial Court, 
bat, in the meantime, the presiding offioer had 
been transferred and the ofBoer who succeeded 
him returned the oaea to the Additional Sessions 
Judge observing that he was not the appellate 
Court and more than one month had elapsed. 
Thereafter, the Additional Sessions Judge passed 
the order directing the restoration of posse- sion 
of the property. This was clearly a wrong order 
passed by the Additional Sessions Judge, and it 
is in respect of this order that Lodge J. 
observed : • 

‘Tq m; opinion, tbe occasion lor the exercise of the 
power oonfeired upon the Court of appeal, oonfiima- 
tion, reference or revision by S. 522 (B) arises only 
when an appeal or reference or revision against tbe 
order of oonviotion is pending before that Court. . • . 
But it seems to me that the Court of appeal, conlirma* 
tion, reference or revision is subject to tbe same limi- 
tation as tbe Court of first instance, and tbe Court of 
appeal, oonfirmation, reference or revision must pass 
the order of restoration of possession when upholding 
the conviotion or at any time within one month from 
tbe date of tbe order in appeal, condrmation, reference 
or revision upholding the order of conviction, I am 
unable to accept tbe view that a Court of appeal, con- 
firmation, reference or revision can pass an original 
order under S. 622 at any time whatsoever," 

This case is clearly beside the point and , in my 
opinion, does not support the ocotentLon advano. 
ed on behalf of the opposite party. Mr. Bahi 
then contended that there was no finding of the 
Court of appeal below as to whether the posses- 
sion in question was attended by foroe or show 
of criminal force and, therefore, this Court 
should, at any rate, remit the oasa to tbe Court 
of appeal below for such a finding. I have 
itlready said that it is not necessary to do so in 
View of the fact that the evidence of witnesses, 
celevant passages from which I have quoted 
above, was relied upon by the Courts below, 
and it was on their evidence that the order of 
sentence and conviction was upheld by the 
Court of appeal below. Learned counsel also 
contends that, at any rate, It was a matter of 
discretion and with this exercise of discretion I 
flhoald not interfere. In my opinion, this argu. 
naent is also without any substance, I have 
pointed out above that the decision of the Court 
of appeal below interfering with the order of 
the trial Court was based upon a misapprehen- 
sion of tbe law as laid down in the two Lahore 
decisions. If the Court below bad appreciated 
the law aright, I have no doubt it would not 
have interfered with the decision of tbe trial 
Oouctt and the oiicumetances of the case are 
such that if the matter is further delayed the 
petitioner wpnld be deprived of the use of the 
residential hoossi which it is alleged by the peti- 
tioner ie the only residential hoaee for him and 
Ifllif 'two minor nephewa. In the circumstances. 
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1 see no reason why the order of the Court of 
appeal below setting aside the order of the trial 
Court under s. 532, Criminal P. 0. should not 
be set aside. 

[6] I would accordingly make the rule abso- 
lute and restore the order of the trial Court 
passed under 8. 622, Criminal P. 0. 

D.H, Rule made absolute, 

A. I. R. (38) 1931 Patna 311 [G. N, 67,] 

Sabjoo Prasad J. 

Sukh Lai Gope and another — Petitioners v. 
Satyadeo Prasad and others — Opposite Party, 

CrlmiDal Revn. No. 864 of 1D50, D/- 12 9-1950. 

(a) Criminal P. C. (1898), S. 139 A ™ Procedure 
under. 

The procedure laid down in S. 139 A requitee, firat, 
that tbe party against whom a provisional order has 
been made, shall appear before tbe Magistrate and 
deny tbe existence of the public right in question; and, 
Secondly, he shall produce some reliable evidence; and, 
thirdly, that such evidenoe eball be legal evidence and 
flhall support the denial. If tbeee three conditions are 
satisfied, then the Magistrate's jurisdiction to continoe 
tbe proceeding osaeos. He has no jorl&dietion^ o weigh 
tbe evidence and decide on which side the balanea 
leans, Tbe oriteiion is that tbe Magistrate should find 
evidence supporting tbe denial, which he can procoanca 
reliable. It is only at that stage in tbe nature of an 
ex parie prima facie evideooo, and if that evidenoe Is 
per se reliable, then the Magistrate should hold his 
bands and refer tbe parties to have their dispute 
settled in the civil Court. [Para 2] 

Anno. Cr. P. 0,, S. 139A, N. 7. 

(b) Criminal P. C. (1898), S, 133 — Obstruction in 
respect oi water channel. 

Obstruction in reapeot of a water channel 
where only some people claim a right of irrigation does 
not attract the operation of S. 133. [Para 2} 

Anno. Gc. P. 0., S. 133, N. 13. 

Kameshicar Dayal — for Petitioners ; Rameshwar 
Prasad— for Opposite Party. 

Order. • — This application musi; sucocod on 
tbe short point that there baa been no compliance 
of tbe mandatory provisions of 3. 139. A, Orimi- 
nal P. 0. The petitioners in the case were 
sesond party to the proceeding which was taken 
under 8. 133 of the Code. 

[Si A petition was filed in uay 1947 by Satya- 
deo Prasad, party l, for action under s. 133 against 
the petitioners with respect to these very plots. 
In that proceeding it was held that tbe dispute 
was of a civil nature and did not come within 
the purview of S. 133. This order was upheld by 
the District Magistrate who was moved to make 
a reference to the High Court. In tbe meantime! 
in May 1948, a proceeding under 6. 14A was 
started against the parties on the report of the 
police. The Subdiviaional Magistrate held a 
local inspection, and on his local inspeotion he 
was of the view that plot no. S7l was an alung 
and plot NO. S7a was a garha or a ditob, and 
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although it was recorded ae gkairmazrua malikt 
It was eervirg the purp^jae of irrigation and 
reservoir of water. II ajfo found that portions 
of plots KGS. 271 and 272 bad been settled by the 
vuilik with the petitioners who had made certain 
ConatruotionB upon the lands, i. e. plots Nos. 271 
and 272. He accordingly discharged the proceed* 
ing under S, 141 and advised opposite parly to 
take fresh proceedings under S. 133, To what 
extent a fresh proceeding under 8. 133 would bo 
ju^’tified in the circumstances when a previous 
proceeding in regard to these plots had failed 
would Ice a matter for consideration by the 
learned Magistrate when disposing of the proceed* 
ing under 8. 139 a. It appears, however, that 
after a notice to show cause had been issued, 
party 2 appeared and denied the existence of a 
pu'ilio right on 14-6. 1949, and then he was called 
upon to lead evidence under s. 139.A. The 
proceedings were then transferred for disposal 
to the learned Magistrate against whose order 
this application has been jQled, The learned 
Magis rate held a local inspection in December 
1949 and he appears to have heard the parties, 
as be says, on 3.6- 1960 and then paeeed the pre- 
sent order. The order itself discloses that be 
seems to have taken evidence of the opposite 
party, as in his orcer he refers to Bk fard ab- 
pasi produced by them, and be also appears to 
have allowed the opposite party to cross-examine 
the witnesses produced by the petitioners in the 
proceeding under S. 139A. Iq my opinion, there 
appears to fce some misconception about the 
nature of the procedure to be adopted under 
B. 139. A. The procedure has been indicated in 
Thakur Sao v. Atdul Aziz, 4 Pat. 783 : (a.T.R. 
U3) 1926 Pat. 170 ; 27 Or. L. j 9) where MulHck J. 
.pointed out that the procedure laid down in 
8. 139-A of the Code, requires, first, that the 
party figainet whom a provisional order has 
been made, shall appear before the Magistrate 
and deny the existence of the public right in 
question; and. eccondly, he shall produce some 
reliable evidence: and thirdly, that such evidence 
shall be legal evidence and shall support the 
denial. If thtse three conditions are satisfied , 
then the Magistrate’s iurisdiction to continue the 
proceeding ceases. He has no jurisdiction to 
weigh the evidence and decide on which side 
the bilanoo leans. Ross J. agieed with that 
decision, and he alsD observed that the criterion 
is that the Magistrate should find evidence sup- 
porting the denial, which be can pronounce 
reliatle. That is necessary and that is sufficient 
to oiisf. bis jurisdiction. Therefore, it is not open 
to the Magistrate to balance the evidence at the 
stage of the proceeding under 8. 139a. Here, 
what the Magistrate appears to have done is 
that he relies upon the evidence of the witnesses ■ 


’ but he says that their admissions in oroas-exa- 
mination show that there was some kind of*a 
public right in the lands in question. He also 
refers to the fayd ctb pa&i in order to support 
bis conclusion a document which was produced 
by the opporite party. As I have said, at that 
stage it is not for him to take evidence of the 
opposite party. It is only for him to see whether 
there is reliable evidence in support of the 
denial of the existence of any public right in 
respect of the disputed lands. That evidence 
may not be complete for the purpose of nega- 
tiving the public right claimed if balanced with 
the other evidence and materials on record 
adduced by the other side. It is only at that 
stage in the nature of an ex parte prima /noM 
evidence, and if that evidence is per se reliable, 
then the Magistrate should hold his bands and 
refer the parties to have their dispute settled in 
the civil Oonrt. In this case there is an additional 
factor that there was already a proceeding under 
B. 133, and in that proceeding it was found that 
the dispute was of a civil character, and, there- 
fore, the Magiattate refused to take action under 
s. 133. It is also pointed out by Hr. Kameshwar 
Dayal on behalf of the petitioners relying upon 
a decision of this Court in Sarnandan Lai v. 
Bampalak Mahto, 18 pat. 76 : (a. I. B. (26) 1939 
Fat. 460 : 40 Or, L. J. 837) that obstinotion in 
respect of a water channel where only some 
people claim a right of irrigation does not 
attract the operation of S. 133, Criminal P. 0. 
I would therefore direct that the order of the 
learned Magistrate should be set aside. He 
should only consider the evidence adduced on 
behalf of the petitioner and see if that evidenoe 
is reliable to support his denial. He should also 
ojusider the other circumstances to which I have 
referred and then decide whether having regard 
to those facts it would be desirable for him to 
proceed under s. 137, Criminal P, 0„ but in no 
case should be look to the evidence of the oppo- 
site party for the purpose of coming to such a 
decision. With these observations I would mako 
the rule absolute. 

B.G,D, Jtule made absoluiet 
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DA3 ). 

Mt. Basmattia Malakin ~~ Appellant v. Kai* 
lash Ghandra Stngh and other s^Besponde/ntt- 

A. F, A. D. No. 1387 of 1948, D/- M-1960. 

Tenancy Laws — Bihar Tenancy Act (VIII [8j 
1885), Ss 20 and 21— A and B co sharers of hakasht 
land, A s interest being in thika of B — B settling 
land some thirty years ago in favour of 0*s i*'f**^ 
who came in possession as rail/ot— Father and 
after him 0 continuing in possession as ta%yai-Aik 
execution of mortgage decree obtained by A hiter* 
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est of A purchased by D— Pending mortgage suit 
Interest ot A sold In favour of E In execution of 
money decree —£? getting possession of proprietary 
Interest oi A from ih'kadar B and recognising D as 

tenant Suit by G against D for declaration of title 

and possession— 2), held, had acquired fight of 
occupancy by operation of law and was not liable 
to be ejected by 0. [Para 6] 

Q, P. Das, K. K, Sinha and U. 0. Sharma—for 
Appellant; Lalnarain Sinhz, Shamsul Buda and 
indra Bhanu Singh —f jr Respondents, 

Jadgment. — -This is a sejond sppps! by de* 
fendonc ist party. The Bait out of wbiob the 
appeal baa arisen was a Buit for a deolaration of 
title and confirmation of poseesBion, or in tbe 
alter nati ye recovery of possession of two bigbas 
8 katbae and 19 dhurs out of plot No. ia33 of 
khata no. is of village Dafapur aZtas Istnailput 
bearing touzi no* 10L43. Tbe oase of tbe plain, 
tiffs. respondente was that tbe disputed land was 
bakasht land of tbe malik. The old touzi no. of 
tbe village was 1070, and in that touzi one 
Haribar Prasad Singh bad one anna five dams 
interest. Tbe Manjauli ooncern, an indigo plan, 
ting ooDoern, was tbe other co sharer. It is not 
in dispute that tbe interest of Haribar Prasad 
Singh to the extent of one anna and five dams 
was in thika of the Manjauli concern. In tbe 
village there was a large area of bakasht lands. 
Haribar Prasad Singh executed certain mort- 
gages with regard to bis interest in 1914 and 
1916. 1 q 1931 and in 1932, H-iribar Prasad Smgb 
executed two mortgagee in favour of tbe plain, 
tififs-re^pondenta by which tbe earlier mortgages 
were to be paid off. Oa the bs'is of the said two 
mortgages tbe plaintiffs reppoadenta instituted 
two suits in 1939. Tbe suits were decreed in i934, 
and in execution of the decree tbe property 
mortgaged was sold iucludiog tbe bakasbt lands 
which fell to the share of Haribar Praead Singh. 
The Bate took place on 19-11.1940, and delivery 
of pOBseBBiOQ was taken on 7.8-1941. When tbe 
mortgage Buits were pending there wa-i a parti. 
tioii» and tbe interest of Haribar Prasad Singh 
was carved into a separate new touzi bearing 
No. 10143. It ie not in dispute that the disputed 
land was part of the bakasbt lande allotted to 
Haribar Prasad Singh by the afiiresaid parti- 
tion. The case of the plaintiffs respondente was 
that they oame in pojaeesion of tbe disputed 
land after the purchase and delivery of posses- 
BiOD referred to above. There was an interler. 
enoe with their posaassion in December 19i3, and 
hence the suit for a declaration of their title 
and oouficmation of possession, or in tbe alter, 
native recovery of pOBseesion. 

fs] The defence of the present appellant was 
that the disputed land was set* ted with her 
lather by tbe Manjanli conci-ro eome thirty years 
agpi and her father remained in porsesaioa on 
^a;|inenfc ol rent to the Maniauli concern. After 


tbe death of her father tbe appellant remained 
in possession on payment of rent to the Man. 
jauli concern. During the pendency of tbe 
mortgage action by the plaintiff’s- respond ents 
the interest of Haribar Prasad Singh was sold 
in favour of the defendants second party in 
execution of a money decree. Tbe defendants 
second party got possession of tbe proprietary 
interest of Plarihar Prasad Singb from tbe 
thikadar, tbe Manjauli ooncern, and tbe defen. 
dants second party also recognised tbe appellant 
as a tenant in respect of the lands and granteif 
receipts for payment of rent. Tbe appellant 
claimed that she bad acquired a right of ocou- 
panoy in the lands and was not, therefore, liable 
to be ejected. 

[3] The learned Munsif, who dealt with tbe 
suit in the first instance, held that there was a 
bona /iJc eettlemeht in favour of tbe appellant, 
and tbe plaintiffs-respondents were entitled to 
receive tbe rent only but were not entitled to 
eject tbe appellant. On that finding he dis- 
missed the suit. The learned Subordinate Judge, 
who heard the appeal, found that there was a 
temporary settlement in favour of the appel. 
lanPs father by the Min jauli concern, but 
accepted tbe contention made on behalf of the 
plaintiffs respondents to the effect that the 
settlement made by the Manjauli concern could 
not enure byond tbe period of the tbihaand that 
the Manjauli concern could not by its action 
bind tbe lessor. In that view of the matter, tbe 
learned Subordinate Judge held that the appel- 
lant bad not acquired any permaueat occupancy 
right and was, therefore, liable to be ejected by 
the plaintiffs respondents who bad acquired the 
interest of Hiribar Piasad Singh by the pur- 
chase in execution of tbeir mortgage decree. 

[41 Tivo points have been urged before me 
on behalf of the appellant. Firstly, it is con. 
tended that in an action in ejectment it was for 
the pUintiffs-respondents to prove that either 
they or tbeir predecessorsdn interest bad been 
in khas possession within twelve years of the 
suit. Secondly, it is conteuded that tbe appel- 
lant had acquired a right of occupancy in the 
lauds by operation of law by reason of tbe pro- 
visions of Ss. SO and si, Bihar Tenancy Act. 1 
think tbe second point is decisive of this appeal, 
and I propose, therefore, to consider tbe second 
point at some length. 

[5] There is a clear finding by tbe final Court 
of fact that there was a temporary settlement 
of tbe lands by the Manjauli concern in favour 
of tbe appellant's father. In one part of the 
judgment tbe appellate Court seemed to think 
that tbe lands might have been given to the 
appellant's father in lieu of services to tbe 
Maojauli concern, it being admitted that the 
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"^atbdc of the appellant was a servant of the 
Manjauli concern. It was, however, nobody’s 
aase that the lands were given to the appellant’s 
lather in lieu of aerviCES. On the contrary, the 
cleai.’ case of the appellant in Para, 12 of the 
written statement was that the lands had been 
settled with her father by the Manjauli concern, 
which had accepted rent, and that the appellant 
also paid rent as a raiyat in respect of the lands 
after the death of her father. The learned 
Subordinate Judge has expressed the finding of 
/act in the following words : 

"It appears that the tespoodent was holding the land 
as a ‘ temporary settles during the thioa period of 
ManjhauU Kothi, She coctinued her posaessloa over It 
when the poaseasion of the disputed Touzi went to 
defendanta ‘second party. She reama to be under the 
wrong impression that the length of possession has given 
her indefeasible rights in the eait land. Under that 
.mpression of consciousness she out and removed the 
Simal tree, But as said above the length of possession 
under the peculiar circumstances of this case can 
hardly confer valid gotrris right in it upon her." 

At another place in the judgment the learned 
Subordinate Judge has state i that the Manjauli 
concern as a thikadar of the disputed land could 
not have settled the land with the defendant or 
her father beyond the thika period and could not 
legally bind the lessor by its action. The learn- 
ed Subordinate Ju!3g0 appears to have lost sight 
of the proviaiong of Ss, 20 and 21, Bihar 
Tenancy Act. Under B. 20, every person, who, 
for a period of twelve years, whether wholly or 
partly, before or after the commencement of this 
Act, has continuously held as a raiyat land 
situate in any village, whether under a lease or 
otherwise, shall be deemed to have become, on 
the expiration of that period, a settled raiyat of 
that village. Under s. 21, every person who is 
a settled raiyat of a village within the meaning 
of S. 20, shall have a right of occupancy in all 
land for the time being held by him as a raiyat 
in that village. If, therefore, the finding of the 
learned Subordinate Judge that the appellant’s 
father and thereafter the appellant ccntinued to 
hold the lands as a raiyat continuously during 
the thika period of the Manjauli concern is a 
oorrecb finding, then the appellant has, by opera, 
tion of law, acquired a right of occupancy in the 
lands by reason of the provisions of ss. 20 and 
21, Bihar Tenancy Act referred to above. This 
aspect of the learned Subordinate Judge seems 
to have lost sight of. 

[6] Mr. Lai Narain Sinha appearing on behalf 

of the plaintiffs respondents has contended that 
the learned Subordinate Judge did not correctly 
appreciate the legal position, and, therefore, did 
not apply bis mind to the question whether there 
was a temporary settlement by the Manjauli 
concern and whether the appellant or her father 
continuously held the land as a raiyat for a 
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period of twelve years. He suggested that as the 
application of Ss. 20 and 21, Bibat Tenancy Act, 
was not specifically considered by the laatned 
Subordinate Judge, the case should go back on 
remand for a finding as to whether the appel- 
lant or her father held the land oontinuously as 
a raiyat for a period of twelve years. In my 
opinion, there is no necessity for a remand, 1 
have quoted the exact words in which thelSarn- 
ed Subordinate Judge expressed his finding. 
They show that he found clearly that the appel- 
lant was a temporary aettlee during the thika 
period of the Manjauli concern, and she con. 
tinned her possession over it as a raiyat. We 
know that the thika period o! the Manjauli 
oouoern did not come to an end till the defen-, 
dants second party took possession of the inte« 
rest of Harihai Prasad Singh by purchase in 
execution of their money decree. That was soine 
time after 1929 when the mortgage action was 
brought. The allegation in the written state, 
ment was that, the temporary settlement was 
made by the Manjauli concern in favour of the 
appellant's father some thirty years ago, which 
would take one back to the year 1914, Ifi there, 
fore, the appellant's father and thereafter the 
appellant was in possession as a raiyat from 
1911 to some time after 1929, the period 
would be much more than twelve yeara. An 
attempt was made before me to show that the 
appellant based her title not on a settlement 
made by the Manjauli concern, but on a settle, 
ment alleged to have been made by the defend* 
ants second party daring the pendenoy of the 
mortgage action by the plaintiffs respondents. 
It appears that the word 'settlement' has bsen 
rather loosely used, and the judgment of the 
learned Munsif gives one the impression, that 
the appellant claimed that a final settleuaut 
was made with her during the time when the 
defendants second patty were iu possession. 
Learned counsel for the parties have, however, 
read out the relevant paragraphs of the written 
statement to me, and it is clear from those 
paragraphs that the appellant claimed that 
a settlement had been made in favour of 
her father some thirty years ago and her 
father came in possession as a raiyat, as a 
result of that settlement. Her father continued 
in posseesion as a raiyat and thereafter ihe 
appellant continued in poseeaeion as a raiyw 
oontinuouely daring the thika petiodi *md 
she continued in such posaesBion even after the 
defendants second party obtained possession je* 
the interest of Harihar Prasad Bingh from tno 
Manjauli concern. That being the poeitioiii it i9 
clear to me that the appellant had acquired a 
right of oooupanoy by operation of law and wtf ■ 
nob liable to be ejected by the plaintiffs-respmi- 
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denta who bad porobased the interest of Hari. 
bar Prasad Singb in exeaution of tbeir mortgage 
decree and bad obtained delivery of possession 
in 1941. 

[7] The r£9alti therefore, is that the appeal is 
allowed, the jadgment and decree of the learned 
Subordinate Judge are set aside and those of the 
learned Munsif are restored. The appellant will 
be entitled to her costs throughout. 

V. B. B. Appeal allowed. 


A. I. E. (38) 19S1 Patna 313 [C. N. 69.] 

Meredith and Ramaswamt JJ. 

Abdul Kahir and other e — Plaintiffs — 
Appellants v. Aff. Jamila Khatoon and others 
— Defendants -r- Respondents. 

A. F. 0. D. No. 387 o( 1946. D/- B-M950. 

(a) Muhammadan lav/ — Gift — Properly in 
possession of mortgagee — Validity. 

The gift of land in poBBesaion of the mortgagee i3 
valid, aa possession in oonneotion with Muhammadan 
Uw of gift means only snob posse ssion ae the nature 
of the subjeot of the gift ig capable of. A gift of mere 
equity of redemption In land in possession of the 
mortgagee is therefore valid and conveys good title to 
the donee : Case law referred ; 21 All. 165 and A.l.R. 
(9) 1923 Cal. 422, Foil. [Paras 6 and 6] 

(b) Transfer of Property Act (1882), S, 43 — Princi- 
ple of rule of estoppel by deed, 

The rale of estoppel by deed is that If a man who 
has no title whatever to property grants it by a convey' 
anoe which in form would carry the legal estate and 
he subsequently acquires an interest sufficient to satisfy 
the grant, the estate instantly passes . Thus where a 
person having a partial interest in certain property 
transfers a larger interest and subsequently acquires 
that interest, S, 48 appUee and the transferee is entitled 
to the interest so acquired by the traoifecor ; A. £, B. 
(8) 1921 P. 0. 112, Ref. [Para 6] 

Anno, T. P. Act, S. 43, N. 2, 10. 

(c) Co* sharer — Rights of, against trespasser, 
Althongh a co-sharer by himself cannot get against 

trespasser a decree for ejectment from the whole of the 
land, he can get a decree for joint possession to the 
extent of his share. He his to work out his further 
rights by means of a suit for partition : Case law 
referred. [Para 9] 

(d) Deed — Construction — Sale of property by 
description — Description partially correct and 
partially incorrect — Rejection of Incorrect portion. 

Where in a deed of Bale the desoription is partially 
oorreot and partially Inoorreot and the former part is 
enffiolent to Identify the subject-matter intended to be 
conveyed while the latter does not apply to any sub- 
ject, the erroneous part should be rejected on the maxim 
falee demomtratio non noeei. The principle Is that so 
much of the description as has no application being laid 
aside as mere sarplnsage wbat remains should he suffi- 
cient to identify the thing really meant. [Para XO] 
Anno. T. p, Act, S. 8, N. 20, Pt, I9a. 

Baldio Bahay, Shiva Anugrah Narain and Baj- 
rang Bahny— ./or Appellants; B. 0. Ds, K, D. De and 
« jSf. 0. Qhoae ^ for ^spondtnts, 

BamaBwam! J.— In tha suit, which ia the 
itibjeot of tbia appeal, the plaintiff a claimed 
that on 16.S4S88, (hey bad pucchaBed holding 


NO. 231 of Giridin town, area about 3 bigabaS 
katbaa, by registered kobala from defendanta 4 
and 6, Md, Isbaw and Abdul Jabbar. The rela- 
tionship of tbd parties will appear from the 
following pedigree. 

MOHAN MIAN 


Bulaki Bibban (D, 3) 

(by 1st wife) I 

I Guldasta (D. 2) 


Ishaq Jabbar Mt. Jamila Mt. Hasiba 

D. 4. D, 5. D, 1. D, 6. 

The plaintiffs alleged that defendants 4 and 6 
had previously sold 3 hatbag of holding NO. 324 
to Mohammad Qaeim who in bis turn Bold to 
Guldasta and Mt. Bibban (defendants 3 and 3). 
After having made the purchase, defendants 2 
and 3 encroached upon bolding no. 221, built 
houses and garages thereon, cut down the trees 
of the orchard and appropriated the dab from 
the tank. The plainfciffa, therefore, asked for a 
declaration of their title to holding no. 22i 
described in schedule of the plaint and for 
posseseion thereof. Defendants 2 and 3 contested 
the suit on the ground that defendants 4 and 5 
had no title to the land in dispute. When 
Bulaki (3ied, bis fal her Mchan Mian was alive 
and so inherited one-sixth of Bulaki's share. In 
lieu of the ehare, Mohan obtained 2^ bighas, of 
which be made a verbal gift to bis daughter 
Mt. Bibban. The latter also purchased about 3 
kathas from Md. Qasim and obtained settle- 
ment of 2 kathas from Equitable Goal 
Company, After amalagamating all the portions, 
Mfc. Bibban constructed dwelling houses, garages 
and sunka w^ll. Defendants 2 and 8 denied that 
they made any encroachment on holding No. 221. 
Mossomat Jamila, defendant 1 alleged that 
Bulaki made an oral gift of the entire holding 
in her favour at the time she was married. 

[2] Upon theBe contentions, the learned 
Subordinate Judge held that the plaintiffs were 
entitled to 0 / 9/4 share of holding No, 221 and 
that defendants had made encroachment. As the 
plaintiffs failed to prove the exact measure of 
enoroaohment, the learned Subordinate -Judge 
refused to grant decree for ejecting the defen- 
dants. Against this decree, the plaintiffs have 
preferred this appeal. A oroas-objeotion has been 
filed on behalf of defendants 1 , 9 end 3. 

[31 The firet question to be examined is whe- 
ther Ishaq and Jabbar had legal right to convey 
the entire sixteen annas share of bolding no. 231 
by the registered kobala. On behalf of the res- 
pondents, it waa argued that Jabbar and Ishaq 
could make a valid transfer only of their shaiea 
and not of Hasiba or Jamila, who did not exe. 
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cute tbe kobala. It was point ad out that in the 
petition of compromise (Ex. 7) the two eiatece 
had agreed th tt ihe Jo aria projerty should be 
sold to Jld. Qisim, but as regaids the Giridih 
property, the siaLers bad only authorised Abdul 
Jabbar to ba the manager on their behalf. For 
the appellants, it was argued that since sisters 
had bdsu benefited by the sale the brothers had 
the legal right to convey their shares, that they 
bad implied authority t> sell for the benefit of 
the join!; estate. The argument baa some attrao* 
tion but it is invalid, for, the compromiaa peti- 
tion expressly confers upon the two brothers the 
right to manage and not the right to sell the 
properties. In view of the express atipulafioi in 
the compromise decree, it is not posBible to hold 
that there was an implied contract by wbiob 
the two sisters authorised the brothers to selU 

[i] On behalf of the appellants it was stated 
that subsequent to the execution of the kobala, 
Mt. Habiba executed a registered deed of relin. 
quishment with respect to bet share, in favour 
of Jabbar. It was argued that Jabbar acquired 
through this document the undivided share of 
Hasiba in property in dispute. But it is apparent 
that Hasiba executed the deed of relin quit-h men t 
on 28.3 1936, before Jabbar and Isbaq redeemed 
the mortgage. The challan (ex. 20a) shows that 
the mortgage amount was deposited in Court on 
29 11-1938. For the respondents, it was main, 
tained that Mt. Hasiba merely relinquiehed her 
share in the equity of redemption, that such a 
relinquishment was not valid under Mobam- 
madan law. This oontenlion is based mainly on 
the authority of two Bombay oases, Mohtnud- 
diyi V, Manchenhah 6 Bom. 650 and l&matl v. 
Bainji Simbhaji, 23 Bom 682: (1 Bom. L.B. 177 ), 
in which it was held that property in possession 
of a mortgagee, and not in the actual posses- 
sion of the donor was incapable of .being the 
subieofc of a gift according to the rule of Moham- 
madan Uw. But the anthority of these cises tg 
highly doubtful. In hie celebrated treatise Mr, 
Ameer All observes that the Bombay High Court 
baa misconceived the Mohammedan law; 

“This view, it is reBpeotfolly Bubmitted, is foanded 
upon an erroneous apprehension of the Hanafi Jaw, 
under which seisin is requisite for hypothecation. Ao- 
ooeding to the correct view of the Hanad dootrine on 
the anbjeot there is nothing in it to preclude the mort- 
gagor from granting hia equity of redemption to an- 
other. Aad, as the property forms the security for the 
debt, the transferee obtains the right to ledeein the 
pnperty subjeot to the payment cf the debt” (Mohame- 
dan Law Yol. I, 4th Edn., p, 66). 

[5] In an Allahabad case, Anwar i Begum 
V, Nizamuddtn Shaha, 21 ALL. 165 : (i899 
A. W. H. 6), the High Court in aooordanoe with 
this view held thit the gift of property attached 
by the Colleotor for arrears of revenue and 


taken possession of by him under a local law waa 

valid : 

"There is no doubt that the principle of Mohamedan 
law is that possession is neoessaty to make a good gift, 
but the questioD ts, posseasiou of wbai? If a donor doea 
not transfer to the donee, so fares be cau, alt the pos* 
session which be oan transfer, the gift is not a good 
one. As we have sai d above there Is, in out judgment, 
nothing in the Mohamedaa law to prevent the gift of 
8 right to property. The donor most, SO far as it is pos- 
Eible for him, transfer to the donee that wbiob he- 
gives, namely, auoh rights as be himself has; bat this 
dies not imply tbut where a right to property foriUB 
the subject of a gift, the gift will be invalid, unless the 
donor transfers what be blmeelf does notposeess, name- 
ly the corpus of the property. Ha must evidenoe tb» 
reality of (be gift by divesting himsell, so far as he 
oan, of the whole of what he gives.’* 

The same principle has been laid down in Tara 
Prasanna v. Shandi Bthi, 49 cal. 68: (A. 1. ». 
(9) 1922 Cat, 422) in which the High Oouct held 
that the gift of land in poseeasion of the mort- 
gagee was valid and that poeseesion in oonneo- 
tion with Mohammad an law of gift meant snob 
podsesaion as the nature of the anbjeot of the 
gift is capable of. 

[6] In tbe present case, I am satiafied that 
the deed of relinquishment (Ex. 3) is. upon its 
tr je construction, a deed of gift of Mt. Hasiba 
of her share in favour of Jabbar. In my opi- 
nion, the Calcutta and Allahabad decisions ate 
correct and the gift made by Mt. Haeiba of a 
mere equity of redempti.m is valid under the 
Moham madan law and effectively conveyed 
that title of Mt. Hasiba to her brother Jabbar. 
If this crnc’lusion is correct, it follows that 
S. 43, T, P, Act would directly operate and tbe| 
plaintiffs wouli be entitled to tbe share of Mt.| 
Hasibi in tbe property in dispute In Tilah- 
dhari Lai v. Kh^dan LaU 47 I. A. 239; (AI.B. 
(8) 1921 p. c. 112) Lord Buck master stated the 

rule of estoppel by deed as fullowe: 

"If a man who has do title whatever to piOpaityj 
grams it by a oonveyauce which in form would carKy, 
the legal estate aod he subsequently aoquiies an in- 
terest sutBoieat to satiafy tbe grant, the estate instaatly 
passes." 

The principle of 'feeding by estoppel' is based 
also on the equitable dootrine that a man who 
has promised more than be can perform mnet 
make good his contract when he acquires the 
power of peiformaooe. In Bolroyd MarskaUi 
(1860-62) 10 H. L. O. 191 : (33 L. J. Oh. 193) the 
House of L )rde decided that if the future goods 
which were to form the saHjeot of a future sale 
or mortgage were sufficiently earmarked at ^ 
time of tbe contract and were such that equity 
might decree speoifio performanoe of it, equity 
will place the property in a state of anticipatory 
isolation so a^ to give tbe beneficial interest 
therein to the intended transferee, directly the 
property comes into exi-^tence or falls into the 
hands of the intending transferor. 


1991 


Abdul Eabir r. Jamil a Khatoqn (Ramaswami J,) Patna 817 


[ 7 ] It ia then neoeasaty to examine the olaim 
ol defendanta 3 and S that they bad title to the 
land in dispute on aooount of an oral gift said 
to have been made by Moban. Aocording to 
the defence oaee, Mohan was alive when Bulaki 
died and acquired one sixth share of the inherit- 
ance of Bulaki. The defendants allege that in 
lieu of bis share of inheritanoe, Moban obtained 
-3^ bigbas of land of which be made an oral gift 
to Bibban. In support of their case, the defen- 
dants exhibited rent receip's (Exs. E to E6) of 
whioh Ex E3 is most important. In this receipt 
it ia stated that after the death of Bulaki, 
Mohan was mutated for 2^ bigbas with ^tbe 
boundaries stated therein, Eixbibits E4 and £5 
are the reosipta granted by Abdul Hamid 
(d. W. b) who stated that he was one of the eo- 
sharera entitled to rent. For the appellants, it 
was maintained that these receipts were forged. 
It was pointed out that in Ex. B3 the western 
boundary is described as "pond and land of 
Bulaki that wbb given to Jamila Khatoon*', It 
appears unusual in the first place that the area 
and the boundaries of the land should be speci- 
fied in the rent receipt. That the desorip*)ion 
of the western boundary is false is apparent 
from the fact that Jamila Kbatoon did not con- 
test the Case though she filed written etstement. 
She alleged that Bulaki had made oral gift of 
the entire holding no, 221 at the time of her 
marriage. But her case is falsified by the 
important circumstance that in the partition 
suit Jamila asserted that bolding No. 221 (Old 
holding NO. 172) was joint property and that 
ehe had merely share therein. Since the claim 
of Jamila is false it is impoesiblB to bold that 
EX. E-9 is a genuine document. It follows that 
110 reliance ought to be placed on the rent 
receipts produced by the reapondentSi In my 
opinion the learned Subordinate Judge rightly 
held that Mohan was not alive at the time of 
the death of Bulaki and that Mohan made no 
gift of the land in dispute to Bibban. 

[8] As regards the one-third share of Ishaq, 
there is evidence that Ishaq executed a hcumo- 
qata deed on 7-11-1930 in favour of his wife 
Mt. Naboolan in lieu of her dower debt. Boon 
aftei, Naboolan died and the share devolved 
upon her minor daughter Mt. TshruDnissa, 
Md. Ishaq husband and Mt, Hajta as sharers 
and Israil, Nikael and Israfeel three brothers 
Bfl reelduaries. The share of Mr. Ishaq was four 
annas, but Mt. Tahirunnissa the minor daughter 
died later on and her eight annas share aeocued 
to lehaq. At the time Ishaq executed the sale, 
deed he wae, therefore, entitled only to 12 annas 
ont of his one-tbird share in the property in 
suit. On behalf of the appellants, it wae never- 
theless argued that the haimoqMfi deed was 


benami and not acted upon, It was also pointed 
out that on 23-1-1943 Mt. Hajrai Israil, Nikael 
and Idrafoel executed a deed of release in favour 
of the plaintitfs (EX. 9). But it is important to 
notice that these executants have not been 
impleaded in the suit and it is imposeible to 
decide in their absence whether the baimqasCL 
deed is benami or whether the deed of release 
is a genuine document. Upon the facts proved, 
it must be held that the plaintiffs have acquired 
title only to 12 annas out of the share of Ishaq, 

[ 9 ] On behalf of the respondents the argu. 
ment wag stressed that eince Mt. Hajra, Israil, 
Nikael and Israfeel have not been impleaded, 
the plaintiffs cannot get a decree for ejectment. 
But this argument ia not tenable. Although a 
00 . sharer by himself cannot get, against a tres-< 
passer a decree for ejectment from the whole! 
of the land, he can get a decree for joint posses-! 
eion to the extent of his share. He has to work' 
out his further rights by means of a suit for! 
partition. Vide HuiodhiiT Sein v. Gooroo Das 
Roy. 20 w. B. 126 : Radha Proshad v. Esuf^ 
7 oal. 4U : (9 C L R. 76) and Naresh Chandra 
V. Haydar Sheikh Khan, 49 0. L. J. 83 : 

(16) 1929 oal. 28). In the last case Bankin O.J,, 
obs^^rved as follows ; 

“A theoretical Oiad highly important guaBtfon is 
raised as to whether or not one oo-sharer oan maintain 
a oaee of trespass in the absence of other oo ehareiB 
agaioet the trespaescr so as to get an order ol eviction 
ae diatioot from an order of joint poaseseion with the 
treppaeser. That is a matter which ba$ long been oon* 
eidered in this Court. Tbe position as regards the 
execution of such an order and that position as regards 
tbe theory of the matter have, fn practice, been in this 
Court dealt with by giving a decree for joint poeaes’ 
sioa together with the trespasser and leaving it to the 
plaio tiff to work oat his further rights by a suit 'for 
partition. I do not think that there Is .anything 
unusual in ths form of the decree.*' 

In the present case, tberefoie, I am of opinion 
that the plaintiffs ought to be granted a decree for 
joint possession for twelve annas share with 
defendants 1, 2 and 3 of the land in suit. 

[ 10 ] Toe next question to be investigated is, 
what did the eale-deed (Ex. 1) purport to convey 
to tbe plaintiffs 7 The doonment describes the 
property sold as “a piece of land” within the 
compound walls, wherein the orchard and the 
tack, "situate at Giridih within the Municipal 
area of Giridih,*' beating bolding no. 221 cons- 
tituting dar-mokarrari interest of the declarants 

situate ae per boundaries, specified below : 

North South E'ist West 

House of Passage for Road aod House of 

Sakha wat oomiug in house of Karu Pandit 

and others, and going Sabamat and otberB. 

out. Mian and 

others, 

On behalf of the appellants it is pointed out 
that no area is mentioned in the deed, that the 
respondents have not exhibited Municipal 
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registers to show whether holding No. 221 had 
the boundaries as stated in the document, The 
reepondenta stated that the boundaries to the 
north, west and south are correct but boundary 
to the east has been w'rongly mentioned. They 
asserted that holding no, 221 contained no 
orchard but only a tank and measured less than 
one bigha. It is apparent on a perusal of the 
kobala that the land conveyed is described not 
only (1) as holding no. 221 but (2) as containing 
an orchard and a tank ( 3 ) with the boundaries 
specified. For the appellants, learned advocate 
said that the Municipal register was not avail, 
able. Even if it be assumed that the Munioial 
boundaries are not consistent with the boun- 
daries as described in the sale deed, it does not 
follow that the holding number will prevail 
against the other descriptions stated in the 
document. In this contest, it is necessary to 
reiterate that the land conveyed is described in 
the kobala as containing an orchard and a tank. 
In my opinion, the leading description is the 
statement of the boundaries and the statement 
that the land is situate within compound walls 
containing an orchard and a tank. The state, 
ment of bolding no. 221 is supplementary and 
is not dominant. Where the description is partly 
correct and partly incorrect and the former part 
is sufficient to identify the subject-matter in- 
tended) while the latter does not apply to any 
subjeot, the erroneous part should be rejected on 
the maxim falss dcTuonstvatio non noc&ti The 
principle is that so much of the description as 
has no application being laid aside as mere 
surplusage what remains is sufficient to identify 
the thing really meant. 

[11] In the present case, other evidence on 
the record supports the appellants’ case that the 
land conveyed is about 3 bighas in area and 
comprises the orchard and tank within the 
compound walls. In the plaint of the present 
suit the land is described as comprising an 
Orchard and a tank, holding No. 221, measuring 
3 bighas with the boundaries given in the kobala, 

In the plaint of the partition suit, (ex. 6) the 
land is described as ’Vithin the oompound 
walls of the orchard and tank, holding No. 172” 
and with the same boundaries as stated in the 
kobala. The deed of release (ex. 9) executed by 
Mt. Hajra also described the disputed land as 
laying "within the compound walls of the 
orchard, holding no. 221, area about 2 bighas" 
and with identical boundaries. The same boun- 
daries are ascribed to the land in dispute by 
^ Mt. Hasiba in the deed of relinquishment (Ex. 3) 

dated 28 3-1938. In Ex. 9 (a), the deed of release 
executed by Ishaq and Jabbar also the land is 
described as comprising 3 bighas with the boun- 
daries stated in the kobala. In this context. 


reference should be made to the survey Kbatian 
(bx. i) in which the land is deseribed as belong, 
ing to Skh. Bulakl laying east of the pond of 
Skh. Bulaki and comprising area of 0.99 acres. 
Upon a proper construction of the kobala (bx. l) 
therefore, it is plain that the land conveyed 
included 0.99 acres equal to 2i bighas, with the 
boundaries stated therein and comprising an 
orchard and a tank within the boundary walls, 

[12} Upon these grounds, it is manifest that 
the plaintiffs sbonld be granted a declaration 
that they are entitled to 0-12-0 annas share of 
the land in dispute as described in sohedule ‘kha’ 
of the plaint. The plaintiffs are also entitled to a 
decree for joint possession of twelve annas share 

with defendants 1, 2 and 3 of the land in dia. 
puts, 

[13] Accordingly, I should allow this appeal 
and order that the plaintiffs should be granted 
a decree in the above terms with proportionate 
costs against the contesting defendants in both 
the Courts. The cross objection is dismissed, 

[14] Meredith J. — I agree* 

Appeal aUewed^ 


A. I. R. (38) 1951 Patna 818 [G. N. 70.] 

Ramaswami j. 

Isari Tiwari and others — Appellants v* 
Bindeshwari Pandey and another — Respon- 
dents, 

A, P. A. D. No. 1921 of 1948, D/- 7-2.1950. 

Civil P. C. (1908), 0. 7, R. 7— Events happening 
after suit. Grant of relief on basis of altered condi- 
tions. 

As a general rule a euit is to be tried in all its stages 
on the oante of aotion as if; existed at the date of Its 
GomnciencetiieDt. As an exception to this rnle, a Oonxt 
may^ take notice of events whioh have happened slnoe 
the institution of the suit and afford relief to the 
parties on the basis of the altered conditions in oases 
where it is shown that the original relief olatmed has, 
by reason of subreguent change of olrouniatanoes, be- 
cozne^ inappropriate or that it is necessary to base the 
decision of the Court on the altered oiroumstanoes in 
order to shorten litigation or to do complete jostice 
between the parties, [Para Sj 

{Seld, that in the circumstances proved in the case 
the Court ought not to have taken notice of subse* 
quent events,} 

Anno. 0. P. 0., 0, 7 B. 7 N. 4 Pis. 1 to 4. 

S, K, MitUr and Mrs, D„ Loll — for App6llanU\ 
Harinandan Singh and K. B. N, Singh — for 
Bespondonts, 

Judgment. — Xu ibis suit the plaintiffs alleg- 
ed that they and defendant 2 were members of 
a joint Mitakshara family; that on 16 6-1945 
defendant 2 exeouied a sale deed in favour of 
defendant 1 with respect to his undivided share 
of the joint family properties; that the salo 
deed was without consideration or legal neces- 
sity and defendant 1 obtained no title by virtao 
thereof. The plaintiffs therefore asked for ft 
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deolaration that the sale deed dated is-S-iOiS 
was illegal and not binding upon them. Defen. 
dant 1 contested the suit on the ground that 
the sale deed was for ooneiderabion and legal 
neoeasity. He further alleged that on 3 11-1916 
after the inetitution of the suit defendant 2 exe- 
ouied another sale deed with reepeot to the 
aame properties. It was also alleged that on 
29'8*1915 defendant l had given notice to the 
plaintiffs that he would separate from the 
joint family. Defendant 1 therefore pleaded 
that his title has become perfected in any 
event. The learned Munaif found that the Bale 
deed was genuine and for consideration. But he 
held that before the inatltution of the suit defen. 
dant 3 and the plaintiffs were joint and so by exe. 
outing the sale deed dated 16>6 1945 defendant 2 
obtained no title to the undivided share of the 
joint properties. Ae regards the second sale deed 
dated 3.11.1945 the learned Muneif held that by 
virtue of the notices, Ese. o to a/s, defendant a 
became separate from the plaintiffs an! by the 
execution of the sale deed defendant 2 conveyed 
a valid title to defendant 2 with respect to the 
properties in salt. The learned Munsif there- 
fore dismissed the suit- 

[2] In appeal the learned Subordinate Judge 
held that “the plaintiffs were in possession and 
defendant 1 was entitled to seek partition” and 
therefore “modified the judgment of the learned 
Munsif to that extent.” 

[3] In support of the appeal the main argu- 
ment addressed is that the lower Courts oom« 
mitted an error of law in taking notice of 
events which had happened since the institution 
of the suit. Reference was made to Baicharan 
MOftiddl V. BiswcLnathf 20 0* L, J. 107 : (A, i. B. 
(2) 1915 aal.’ 103) where Aautoab Mookerjee J. 
observed that as a general rule a suit was to be 
tried in all its stages on the cause of action as 
it existed at the date of its commencement. As 
an exception to this rule a Court may take 
notice of events which have happened since the 
institution of the suit and afford relief to the 
parties on the basis of the altered conditions in 
cases where It is shown that the original relief 
claimed has by reason of subsequent change of 
jdiroamstanoes, become inappropriate or that it 
is necessary to base the decision of the Court 
on the altered oircumstanoes in order to shorten 
litigation or to do complete justice between the 
parties. In the present case the lower Courts 
have committed an error of law in holding 
that the general rule was not applicable. In the 
plaint the plaintiffs had challenged that the 
sale deed dated 16 6-4S executed by defendant 2 
was illegal and not binding upon them. Having 
found that the family was joint at the date the 
kobalB was executed it is not clear why the 


lower. Courts held that the grant of the relief 
asked for in the plaint was inappropriate in the 
oircumstanoes of the case. It is true that defen. 
dant 1 had alleged that by the notices (Exs. c. 
series) defendant 2 bad communicated bis inten- 
tion to separate. He further alleged that on 
3 11-1946 after the institution of the suit defeu- 
dant 1 executed a second kobala in favour of 
the plaintiffs for the same properties. These 
facts were not admitted by the plaintiffs who. 
on the contrary, denied that defendant l sent 
the alleged notices of separation or that the 
second kobala was genuine or executed for con- 
sideration. There was no specific issue raised 
or decided by the learned Munsif on the ques- 
tion of separation of defendant 2 after the 
institution of the suit and also on the validity 
of the second kobala. In the oircumstanoesj 
proved in this case I hold that the Courts 
ought not to have taken notice of events which 
are alleged to have happened since the institu- 
tion of the suit or afford relief to defendant 1 
on the basis of the altered condition alleged. 

[4] Nevertheless it was argued for the res- 
pondents that since the grant of a declaratory 
decree was discretionary the High Court ought 
not in second appeal to interfere with that 
discretion. But it is a well-settled principle 
that a Court of Justice ought not to exercise its 
discretion in arbitrary or capricious manner. 
As I have shown, the lower Courts have com- 
mitted an error of law in the present case in 
taking notice of subsequent events and in refus- 
ing to grant relief to the plaintiffs for that rea- 
son it must be held that the lower Courts have 
not exercised the discretion in a legal manner. 

[5l For these reasons therefore I would allow 
this appeal and reverse the decree of the lower 
Courts and decree the suit in favour of the plain, 
tiffe. But in the oircumstanoes of the oases I 
do not propose to make any order as to ooets. 

[6] Leave to appeal under the Letters Patent 
is refused. 

Ct.M.cT. Appeal allowed. 


A, I. R. (88) 1981 Patna 319 [0. N. 7lJ 

Das j. 

Ahdul Eahim — Appellant v. The King, 

CrimiDal Appeal No. 467 ol 1949, D/' 81-1-1950. 

Explosive Substances Act (1908), S. 6— .Meaning. 

oi Mere presence of accused In room along with 

his brother who was found guilty under Act, does 
not make him guilty under S, 6— Failure to dls* 
close what bad happened in room does not make 
accused accessory. 

The proper meauing of S. 6 is that anybody who 
prSoureB, counsels, aids, abets, or is accessory to the 
oommission of any ofienoe under the Act, shall be pa Di- 
shed under 8. 6. Where except one solitary fact that 
the a 0 cased occupied the same room with hie brother. 
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wbo waa found guilty under the Aot, where marks of 
blood were found, there was nothiDg against the acoua- 
ed, he oannot be found guilty under S. 6; hia failure to 
disclose the explosion of a bomb or that some men have 
been injur;d by such an ezploeion will not make him 
an aoceasory to the commisaion of an ofience uoder the 
Act. '.ho.tgb the failure to dtgolose what had happened 
may be rcprebeneible. [JPara 4] 

Anno. Ex pi. Subs. Act, S, 6, N 1. 

Safclav Imam — for Ap’gellani; T/ie Standing 
Counsel —for the Crown.* 

Judgment. — The appellaafc, Abdul Rahim, 
haa beeu convicted under 8. 6, Explosive Sub. 
stances Act (vi [6] of 1908) and seatenced to 
rigorous imprisonment for five years by the 
learned Additional Seaaiong Judge of Monghyr, 
The appeal was originally preferred on behalf 
of three persona, Abdul Rahim, Noor Moham- 
mad and Jainul. The appeal was dismissed as 
against the two latter persons, but admitted 
only EO far as Abdul Rahim was concerned. 

C2] Tie short facts are these. On s.6.1947, at 
about 10.30 P. M. a constable named Lakshmi 
Singh heard the sound of an explosion from the 
house of one Qudrat Mian in muhalla Kanjra- 
pati Sadar Bazar of Jamalpur town. The sound 
which the constable heard appeared to him to be 
the sound of the explosion of a bomb. The con- 
stable informed tbe officer in charge of the 
Jamalpur police station. This officer took a 
police force and, accompanied by tbe Divisional 
Inspector and a Magistrate, went to the house 
in question which consisted of several rooms 
was occupied by members of many fami. 
Lies belonging to dii^erent communities. In one 
of tbe rooms which was occupied by the present 
appellant and bis brother Noor Mohammad, 
were found some blood-stained clothes and 
blood-stained cotton. There were also marks of 
blood on the floor of the room. Noor Moham- 
mad had some stains of blood on the clothes 
which he wore. In another room occupied by 
two other persons, were found two bottles con- 
taining explosive powder. Jainul, one of the per- 
sons who was arrested as an inmate of the 
house, had Injuries on his person. Next morn- 
ing one Cbamru Mian was found in tbe room 
occupied by Noor Mohammad and his brother. 
Gbamru Mian had multiple injuries on his 
person, injuTies caused by the splinters of an ex- 
ploded bomb. Cbamru Mian made a statement, 
wbioh was recorded by a Magistrate. The two 
bottles containing powder were subsequently 
examined by the chemical analyst wbo found 
that the powder was explosive powder. 

[3] On the above facts 19 persons, mostly in. 
mates of the bouse, were put upon trial. The 
learned Sessions Judge acquitted 16 holding tbab 
there was no case against them under any of 
the three sections mentioned in tbe charge 
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against them, namely, Ss. 4, 6 and 6, Explosive 
Bubatances Act. With regard to three of the ac- 
cused persons, namely, Noor Mohammad, Jainul 
and Abdul Rahim, the learned Sessions Judge 
found that they were guilty under S. 6, Explo- 
sive Substances Act. 

Ul Tbe point which has been urged before 
me on behalf of tbe appellant Abdul Rahim is 
that on the facts found no case has been made 
out against the appellant. In my opinion, this 
point is good and should be accepted. So far 
as Abdul Rabim is concerned, the only fact 
established by the prosecution is that he and 
his brother Ncor Mohammad occupied a room 
in tbe bouse in which room marks of blood 
were found. It is not necessary in this appeal 
to oonsider the effect of the stains of blood OH 
tbe clothes of Noor Mohammad. Noor Moham- 
mad’s appeal was dismissed, and it is unneces- 
sary to consider whether Noor Mohammad 
came within tbe miacbief of S. 6, Explosive 

Substances Act. That section reads as follows i 

’’Any person wbo by the supply of or Bolloitation 
for money, the providing of premises, tbe supply ol 
materials, or in any manner whatsoever, proourea, 
counsels, aids, abets, or is accessory to, tbe aommis" 
sloQ of any ofienoe under this Aot shall be punished 
with the punishment provided for the offence,** 

It is not in dispute that there is no evidence in 
this case that Abdul Bahim either prooured, 
counselled, aided or abetted the commission of 
the offence; nor is there any evidence that 
Abdul Rahim, either supplied the money, or 
solicited for money, or provided the premises, 
or supplied tbe materials, for tbe commiseion 
of any offence under the Explosive SubatanoeB 
Aot. Learned counsel for the Crown has raised 
the point for consideration as to whether Abdul 
Rahim can be said to be an accessory to an 
offence either under s. i (b) or S. S, Explosive 
Substances Aot. The word ‘aocesfory’ has been 
defined in the Concise Oxford Dictionary as a 
“helper in any act, or one who is ptivy^ to it”. 
It is worthy of note that the words ‘procnres, 
counsels, aids, abets or Is accessory to* come 
before the words *the commission of any 
offence under this Act*. Therefore, the proper 
meaning of tbe section must be, in my opinion,! 
that anybody who procures, counsels, aidB,| 
abets or is accessory to the commiseion of anyj 
offence under the Act shall be punished nnderi 
S. 6. Therefore, the question is: Was the pre- 
sent appellant Abdul Rahim accessory to the 
com mission of an offence either under 8. 4 (b) 
or 9. 6| Explosive Substances Act? I have 
already stated that except one solitary fact 
that the appellant occupied the same room 
with his brother Noor Mohammad where marks 
of blood were found, no other fact has been 
proved against the appellant. It is also known 
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that the bomb vras manufeotured or possessed 
not in the room oconpied by Noor Mohammad 
and hie brother, but in Borne other room. The 
statement whioh Obamru Mian, the man who 
was making the bomb and 'R^ho later on es. 
Oaped to Pakistan, made does not mention the 
name of the present appellant. Obamru Mian 
tiad stated there that he and Jainul were mak- 
ing bottle bombs. It seems to me dear on the 
proEeoution case itself that there are no proved 
facts on which it oan be held that the appel- 
lant, Abdul Rahim, was an accessory or abettor 
to the com mission of an ofifence under the 
Explosive Substances Aot. It is true that when 
the police party searched the house, Abdul 
Rahim did not say that a bomb had exploded 
■causing injuries to some persons. It is likely 
that the injured person or persons were brought 
into the room which the appellant occupied: 
that would explain the presence of marks of 
blood in that room. But 1 do not think that 
' the failure to disolose the explosion of a bomb 
or that some men have been injured by such 
an explosion makes the man, who is guilty of 
each failure, an accessory to the commission 
^of an offence under the Act. Failure to disclose 
iwbat had happened may be reprehensible, but 
the question before me is whether such failure 
necessarily makes the person guilty of such 
failure, either a helper in the act or a privy to 
ihe act which constitutes the offence. In my 
-view, the answer to this question must be in 
the negative. Further more, there is I think, 
<a well recognised distinction between an aocea. 
eory to the commission of an ofihenoe, and an 
<aooe8sory after the fact. 

[5] For these reasons, I am of the view that 
on the facts of the prosecution case itself Abdul 
Babim does not come within the misohef of 
S, 6, Explosive Substances Aot. The result, 
therefore, is that the appeal is allowed and the 
conviction and sentence are set aside. It is 
>dAreoted that the appellant, Abdul Rahim, be 
^luitted, and set at liberty forthwith. 

-- J5.0.I?. Appeal allowed. 


A. I. B. (38) 1951 Patna 321 [0. N. 72.] 
Meredith and Rauaswami JJ. 

Oavga Prasad Modi — Appellant v. Hagar- 
mal Modi and another — Beapon'ients. 

A, F. 0. O, No. 366 oi 1947, D/- 21-9-1949. 

Arbitration Act (1940), S. 30 Misconduct of 
arbitrator — Omission to give notice to parties 
and taking evidence behind their backs amounts 
to misconduct. [Para 4] 

Anno; Aib. Aot, B, 80 N. 10 (te. 18, 82. 

P. B. Das, 8arju Prasad, A. B, N. Sitiha and 
Asoadh Kishore Pratad — for Appellant; L. K. Jha 
4ifid Nand Lai UnttoaUa—for Bespond^ts. 

1961 Pat./41 & 42 


Meredith J. — This appeal is directed against 
an order rejecting an application for passing a 
decree in terms of an award in an arbitration 
held out of Court. The appellant was the appli- 
cant. The Court below has rejected the appli- 
cation and set aside the award on the ground of 
misconduct on the part of the arbitrator, and 
the question is whether that finding of miscon- 
duct was justified. The alleged mieconduct is 
that the arbitrator took evidence behind the backs 
of the parties with regard to the most important 
question in dispute, and baaed his decision on 
that evidence. 

[2] In the award the arbitrator says: 

"Tbs maiD diGpute Id this case ie regarding one share 
of Calcutta Stock Exchange the value of which has 
considerably increased. This was purchased on 15.8- 
1937, for a sum of Rs, 20,000. ..... I made enquiries 
at Calcutta on 7'1 1946, in tbie connection from Babu 
Jagannatb Gupta and two other gentlemen of share 
markat and Oxed the valuation at Es. 1,01,000.” 

Later be says: 

“The parties did not adduce any oral or dooumentary 
evidence except the account books and etatementa of 
Babu Nagarmal Modi and Cbandi Prasad Modi and 
Ganga Prasad Modi and Madanlal Modi.” 

It is admitted that when these gentlemen were 
examined in Calcutta neither the appellant nor 
either of the two reapondente were present. 

[3] In the petition of objection to the appli- 
cation of the appellant, the respondents simply 
said that the evidence had been taken behind 
their backs. The arbitrator has not been examin- 
ed by either party, but the appellant himself 
gave evidence, and one of the respondents also 
gave evidence, The appellant in his evidence 
said: 

“I am the sole applicant. The aibitrator informed the 
opposite party 1 nod myeclf at the eatna time on 6th or 
6th January 1946, that he would be in Calcutta on T-l- 
1946, and that be would be in the Stock Exchange at 
12 noon on 7-1' 46 and that we should meet him there. 
Opposite Party 1 was appearing for both the opposite 
parties before the arbitrator.*' 

As Bgainst this, the respondent who gave evidence 
said : 

"The aibitrator did not inform the opposing parties 
that be would be at Calcutta on 7-1-1946 and that he 
would examine witnesses or take evidence there.” 

There ie no definite finding by the learned Sub- 
ordinate Judge as to whether the parties were 
given notice of this Oaloutta excursion or not. 
But this is a first appeal, the evidence is before 
us, and we can come to onr own findings. Hay. 
ing considered the evidence and all the ciroum- 
Btanoes X am of the opinion that there was no 
notice given in this case. It is notable that the 
arbitrator in the award does not say he gave any 
notice before proceeding to Calcutta. The fact 
that in the original objection it was not definitely 
stated that notice had not been given eeems to 
me of little importance because, 1 think, the 
aseeition that the evidence was taken behind the 
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parties’ backs obviously meant that they were 
not given notice. As for the evidence, it is oath 
against oaili. But, as appears from the award, 
the question of tbe valuation of this Stock Ex- 
change share was the main point in dispute, 
and it is very difiQcult to believe that, if the 
parties had bad notice, neither of them would 
take the trouble to be present. Tbe appellant 
himself in his evidence merely said that he had 
been informed either one or two days before the 
visit, Surely, in the circumstances, the partUs 
would have said, if they had been unable to 
visit Calcutta at a day’s notice, that they should 
be given some further notice and a different 
date should be 6xed, so as to allow them to 
proceed there. But that is not suggested. 

[ 4 ] As I bold that the parties did not get 
notice, it is unnecessary to consider what the 
legal position would be if tbe parties bad receiv- 
ed due notice and bad nevertheless remained 
absent. I desire to express no opinion on that 
point. But where an arbitrator takes evidence 
behind tbe backs of the parties without notice to 
them, and baEes his award on that evidence, 
the law is well settled that it amounts to mis- 
conduct. It is unnecessary to deal with tbe cases 
at length, Tbe position has been admirably 
summEd up in Sircar’s Tagore Law Lectures on 
tbe Law of Arbitration in British India at p. 174 
where the learned author says on the question 
of tbe necessity of proceeding in the presence of 
both parties : 

“Arbitrators should rigidly follow this rule beoause 
departure from it has often been considered to be a 
substantial ground for setting aside of the award," 

He refers to In re Flews (?) and Middhiont 
(1846) 6 Q. B, 845 ; (14 L. J. Q. B. 139) where 
each of tbe arbitrators examined tbe same per- 
son separately and came to the same oonclusion 
and made their award, and in setting aside tbe 

award it was said by Coleridge J, ; 

“To uphold this award would be to authorise a pro* 
oeediog contrary to the first principles of justice. Tbe 
arbitrators here carried on examinations apart from 
each other, and from tbe parties to the reference; 
whereas it cugbt to have been conducted by the arbi- 
trators and umpire jointly in the presence of the 
paitiee," 

He adds : 

“How strongly the Courts condemn the practice of 
examining witnesses or hearing references in tbe 
absence ol one of the parties is illustrated in Ramsdeti 
and Co, v. Jacobs, (1922) 1 K, B. 640 : (91 L. J. K. B. 
432), where tbe arbitrator heard the evidence of each 
of the parties In tbe absenoe of the other. No objection 
was made by tbe parties at the time to the procedure, 
and it was not shown that any injustice bad resulted 
from this improper procedure, and yet in setting aside 
the award Bray J. stated ; 'It is said on behalf of the 
sellers that no injustice was done, that the issues were 
quite plain and depended upon no question of fact on 
which there would be a oonfliat of evidence. I feel tbe 
foroe of that, but Mr. Goddard for tbe buyer has urged 
that we ought to show our disapproval ol tbe procedure 
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that was followed, and, with some reluctance 1 yield to 
that argument and say that we ought to set the award 
aside.” 

[6] The learned author also refers to Dolson^ 
v. Grove$» (1844) 14 L. J. Q B. 17 : (6 Q B. 63) 
where the arbitrator explained that all that had 
happened, when he was closeted with a witness- 
and a pleader, was that the witness merely^ 
explained the plans and the pleader was present 
to give him information in conneotion with tho 
case, bat bis opinion was not biased by any of 
those facts. Tbe Court held that there was an 
opportunity for the mind of the arbitrator being 
biased and set aside tbe award. 

[6] Reference is also made to the Caloatta. 
case Toolsimony Dassee v. Sudeni Dassee* 

3 o, w. N. 361, where the first meeting of tho 
arbitrators was held behind the back of one of 
the parties, and it was urged that nothing was* 
done at the meeting, But Maclean C. J. said : 

“It ia all very well to eay nothing was done at that- 
meeting, but how do we know what may or may not- 
bave been said by the plaintiffs ? They may, for ought 
wo know, have made exporfe statements to the arbi- 
trators about the ease; they may have instilled somo 
poison into the arbitratore* minds to the prejudice of 
tbe defendants." 

[ 7 ] In Ganesh Narain Singh v. MaUd(^ 
Koer, 13 0. L. J. 399 : (10 I. 0. 450) the Benok 
said ; 

‘‘In arbitration proceedings both sides must be heat® 
and each in the presence of tbe other. However im* 
material the arbitrator may deem a point, he should bft- 
very careful not to examine a party or a witness upon 
it except in tbe presence of the opponent. If he errs in- 
this respect, ho exposea himselt to the gravest censure,, 
and the smallest irregularity is often fatal to tho 
award. Where tbe award recites on the face of it that- 
the arbitrator held, partly on evidence taken before- 
him and partly on private enquiry, that the will exe- 
cuted by a certain person was genuine, it was not 
potent for him to do so, and the award was vitiated, 

[8] Our atteutioQ has been drawn to only two 
Patna caaes, both of them single Bench decisions.. 
In Qanga Bhagat v. SolcM Row, 16 P.L.T. 693: 
(A. I. R. (ai) 1934 Pat. 650) Wort J., held that^ 
apart from an agreement to allow the atbi trai- 
tors to do 80, private enquiries behind the backfr 
of tbe parties is against the ordinary rnleB of 
justice. In tbe other case, Abdul Saliffi v*- 
Ismail Momin, 86 I. O. 773 : (A. I. B. (19) l99fr 

pat. 465) Foster J., said : 

“An arbitrator who makes an enquiry or leoeivea 
.oonfidenttal information behind the back of tho pariies- 
ifl guilty of misconduot." 

[9] All the reasons given by the learned 
Subordinate Judge for his decision may not 
Eound, but I am nevertheleBS of opinion that 
the decision itself was correoti and I would^ 
therefore, dismiss this appeal with coats. 

[10] Bamasvami J.— I agree. 

D.E.B, Appeal dismisstd^ 
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Bibi Asqhabi V. Md, Ea3IM (Narayan J,) 


A. I. R. (38) 1951 Patna 328 [G. N. 73.] 

SlNHA AND NaEAYAN JJ, 

Bibi Asghari and another — Appellants v. 
Muhammad Kasim and others — Respondents. 

A. F. A. D. No. 1005 of 1947, DJ- 22-2-1950. 

(a) Civil P, C. (1908), O. 4, R. 1; O. 6, Rr. 14, 15 
— > Absence of presentation, signature or verifica* 
tion by some of plaintiffs—Effect. 

The absence of preBentatlon of plaint on the part of 
some of the plaintifis does not affeot the jurisdiction 
of the Court and suit must be deemed to have been 
inetUuted on tbeir behalf as well, if it was filed with 
their knowledge and authority. There ia no rule pro* 
viding that a parson named as a oo-plaintifi is not to be 
treated as a plaintifi unless he signs and verides the 
plaint. [Para 4] 

Anno. 0. P. C., 0. 4 R. 1 N. 7; 0. 6 R. 14 N. 3; 
B. 15 N. 2, 4. 

(b) Civil P. C. (1908), O. 32, R. 3 — Decree 
against major, treating him as minor. 

A decree obtained against a person treating him as a 
minor while in reality he is a major on the date the 
decree was passed U not to be regarded as a nullity. 

[Para 4] 

Anno, 0. F. C,, 0. 32 B. 3 N. 8. 

(c) Civil P. C, (1908), O. 82, R. 1— Suit by major 
describing himself as minor. 

A salt instituted by a plaintiS describing himself as 
a minor, though he was a major on the date of the 
institution of the suit, oannot be regarded as a suit to 
which he was not a party. [Para 4] 

Anno. 0. F, C., 0, 32 B. 1 N. 5. 

(d) Civil P. C. (1908), S. 100— Findings of Courts 

below that there was no fraud with regard to pro* 
ceedlngs — Findings held binding In second ap- 
peal. [Para 3] 

Anno, C. F, G,, Ss. 100 and 101 N. 39. 

M. Bahman — for Appellants] S, A, Saghir — . for 
BeepondentSt 

Narayan J. — Tbie is a plaintiffs' appeal 
arising out ot a suit for setting aside a decree 
and the sale held in execution of that decree 
and also for confirmation or recovery of pos. 
sesEion over the land which had been sold in 
execution of the decree. The decree in question 
was passed on 31-1-1933 in Rent Suit No. S378 
of 1937, and the sale in execution of the decree 
was held on lo 7-1938. The decree- holders them, 
aelvea purchased the property at the execution 
sale. The suit out of which this appeal arises 
was instituted on 9 7*1940 by the two appellants 
and by two other persona who did not prefer 
any appeal against the decision of the Oourt of 
first instance. The plaintiffa* allegation was 
that the processes had all been suppressed and 
that the plaintiffs were not able to know of the 
frand perpetrated by the deoree.bold^rs until 
1-7-1980. Borne of the defendants resisted the 
plaintiffs* claim, firstly, on the ground that 
there was no sappreesion of processes and no 
irand with regard to the proceedings, and, se. 
idondly on the ground that the plaintiffs’ claim 
l»tred by limitation. 
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[2l The Oourt of first instance negatived the 
case of fraud set up by the plaintiffs and held 
that the suit waa barred by liiDitation. Thera 
wag an appeal preferred against the deoiaion of 
that Court by these two appellants, but the ap- 
peal wag digmissed by the First Additional 
Subordinate Judge of Cbapra. Aggrieved by the 
decision of the learned Subordinate Judge the 
original plaintiffs 1 and 2, who were the appel- 
lants before the learned Subordinate Judge, 
have preferred tbie second appeal. 

[3] The findings of the Courtg below that) 
there wag no fraud with regard to the proceed- 
ings are binding on ua in second appeal and 
Mr, Eahman for the appellants had nothing to 
pay before ug eo far as these findinge are con- 
cerned. But he strenuously pressed the conten- 
tion that there was no valid decree against the 
original plaintiffs 3 and 4, whose interest has 
now been acquired by plaintiffs i and 2, and 
that the interest of plaintiffs 3 and 4 can- 
not be deemed to hive passed to the deeree- 
holders-auotion purchaserg by the auction sale. 
Mr. Eahman has further argued that the lower 
appellate Court is wrong in holding that the 
claim of plaintiffs 1 and 2 in so fir as it repre- 
sents the interest originally possessed by plain- 
tiffa 3 and 4 is barred by limitation. In my 
opinion, the contention of Mr. Eahman is well* 
founded. 

[4] It ia common ground that plainliffg 3 
and 4 were minors even at the time when the 
rent suit wag instituted, and that the rent suit 
wag prosecuted against them treating them as 
majors. These two plaintiffs were miuorg even 
up till the time the sale wag held, but they were 
all along treated as majorg, and hence the de- 
cree as against them and the sale so far ag tbeir- 
interest is concerned oannot be regarded as valid 
in law. But the learned Subordinate Judge was 
of the opinion that as the “right, title and 
interest, of plaintiffs 3 and 4 came to be the 
Bubjeot.matter of the suit" on 30-6 1943 and aa 
possesBion to the decree, holders-auctioh pur- 
chasers was delivered in the year 1980, the 
claim of the plaintiffs 1 and 2 as purchasers of 
the interest of plaintiffs 3 and 4 would also be 
deemed to be barred by limitation. It appears 
that on 30-6-1943 the plaintiffs i and 3 bad 
filed a petition before the trial Court praying 
that their names should be substituted in place 
of plaintiffs 3 and 4, as they had purchased the 
interest of these plaintiffa on 22 l-iui in a 
oourt sale held in Exn, oase no. 6 of 1940, and 
this prayer of plaintiffs 1 and 3 was allowed by 
the learned Munsif. Plaintiffs 3 and 4 bad 
attained majority before the date of the insti- 
tution of the suit, that is, before 9*7-1940, bat 
they were described as minors in the plaint ol 
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this 9 uit; anJ, as pointed out above, it was on 
SO 6-1913 that plainiiffa 1 and 2 oame to be 
substituted in thoir place and their names were 
struck otf. The harned Subordinate Judge was 
of the opinion that because they were described 
as minors in the plaiut though they were, in 
fact, majors when the suit was instituted, and 
that as it was on 30 6 1943 that plainfcififs 1 and 
2 were substituted in their place, the interest 
possessed by them cannot be deemed to have 
been represented in this suit before 30-6-1943, If 
the learned Subordinate Judge is right in his 
view that the interest of these plaintiffe 3 and 4 
cannot be deemed to have been represented in 
this suit before 30 6-1913, then certainly the 
claim of the plaintiffs, even in so far as it 
represents the interest of plaintiffs 3 and 4, 
must be held to be barred by limitation. But 
if the plaintiffs 3 and 4 would be deemed to 
have been parties to this suit even on the day 
this plaint was ffled, then their interest must 
be deemed to have been represented in the suit 
ever since the filing of the plaint, and because 
the decree passed in the rent suit and the sale 
held in execution thereof are not binding on 
them, plaintiffs l and 2 would be entitled to a 
decree in this suit with regard to the interest 
which they have purchased from plaintiffs 3 
and 4. It was held by the Calcutta High Court 
in Taqui Jan v. Obaidulla, 21 Oal. 866, that 
when a suit is instituted by a person alleging 
himself to be a minor and the suit ie brought 
through a next friend and when it is found 
that the plaintiff was not actually a minor at 
the date of the institution of the suit, the Court 
should not dismiss the suit and that in saoh a 
case the proper oourse for the defendant is to 
pray that the plaint be taken off the file or be 
amended. Their Lordships further observed 
that if the plaint is not amended, the next 
friend’s name should be treated as mere 8ur> 
plusage and the suit should be allowed to pro- 
ceed. According to the view taken by their 
Lordships in this case, it cannot be held that 
because plaintiffs 3 and 4 instituted the suit 
as minors though they were majors at the time 
of the institution of the suit, there would be 
deemed to be no suit on their behalf. The 
High Court of Madras held in Shanmuga Chetty 
V, Narayana Ayyar^ 40 Mad. 743 ; (A. I. B. (6) 
1918 Mad. 916) that the law had been laid down 
correctly in Taqui Jan v. Obaidulla (21 oal. 
866). The case of Taqui Jan was also referred to 
with approval by the Allabadad High Court in 
"Wali Muhammad Khan v. Ishoq Ali Khan^ 
54 ALL. 57: (A.I B (18) 1931 ALL. 607 S.B ) which 
was a decision by the Full Bench of that Court. 
In this Allahabad case the decision of the Madras 
High Court in Shanmuga OJ^Uy v. C. K, 
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Narayana Ayyar^ (40 Mad. 743 : A, i. B. (5) 1918 
Mad. 916} was also referred to with approval. 
Their Lordships of the Allahabad High Court 
further referred to a decision of (he Judicial 
Committee reported in Mohini Mohun Das v. 
Bungsi Buddan Saha Das, 17 cal. 580 (p. o.) 
and I would respectfully adopt the interpreta- 
tion which has been placed by their Lordships 
on this Privy Council decision. The Privy Council 
decision has been referred to in the following 

terms in this Full Bench case : 

"We may also refer to the oaeo of MoHini Mohun 
Das V. Bungsi Buddan Saha, 17 Oal. 560 (P. 0,), de* 
oided by their Lordships ol the PrWy Connoil. There 
three suits bad been filed by one of three joint oredi- 
tors, the others being named as co-plaintifis with him 
in the plaints, which he alone bad signed and verified. 
The record did not show that the other plaintiffs, who 
had omitted to sign the plaints or to verify tbem,^ had 
repudiated the suits. It does not appear from the judg- 
ment that they bad given any express approval of the 
suite to the Court before the period of limitation bad 
expired. The quealiin was whether the other two plain- 
tifis must be considered to have been plaintiffs to the suits 
from the very beginning or from the date when certain 
orders intended to cure the defect were passed. Their 
Lordships of the Piivy Oouooil clearly held that the 
other plaintiffs became parties to the snlts from the 
time when the plaints were filed and that the suits were 
not barred by lapse of time. This, in onr-^piniott, is a 
clear authority for the proposition that the absence of 
signatures or verification or, for the matter of that, the 
absence of presentation on the part of some of the 
plaintiffs out of several, does not affect the jurisdiction 
of the Court, and the suit must be deemed to have 
been duly instituted on their behalf if it was filed with 
their knowledge and authoiity.*' 

I find myself in respectful agreement with theif 
Lordship's view that the Privy Oounoil case is 
a clear authority foe the proposition that the 
abeenoe of presentation on the part of some of 
the plaintiffs does not affect the jurisdiction of 
the Court and snit must be deemed to have been 
instituted on their behalf as well if it was fil^ 
with their knowledge and authority. Their 
Lordships of the Judicial Committee have said 
that there is no rule providing that a person 
named as a oo- plaintiff is not to be treated m a 
plaintiff unless he signs and verifies the plaint* 
A Division Bench of this Court held in iff. 
Sheorani Kuari v. Kamali$hya Narayan Singh% 
21 p. L. T. 269 dissenting from the view taken 
by Jwala Prasad J., in Sskal Singh v. Chandef^ 
dip Lai, A. I. R. (6) 1919 Pat. 10 : (49 I. 0. 687) 
that a decree obtained against a person treating 
him as a minor while in reality he is a major on 
its date is not a nullity, and their Lordship* 
Agarwala J.. (as he then was), and Bowlandi J* 
relied on a case of the Madras High Court 
oided by a Division Bench of that Court an® 
reported in Sesfiagiri Boo v, T* J agannadhomh 
39 Mad. 1031: (A. I. R. (4) 1917 Mad 818), 
Madras case also lays down that a decree obtain^ 
against a person treating him as a minor whiia 
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in reality he is a major on the date the desrea 
was passed la not to be regarded as a nullity. 
The principle applicable being tbe same, a suit 
inatituted by a plaintiff desoribing himself as a 
minor, though he was a major on tbe date of the 
institution of tbe suit cannot be regarded as a 
eoit to which he was not a party. The several 
authorities ref^red to above including tbe Privy 
Council case of Mohtni Mohun Das y. Bungsi 
^Buddan Saha DaSt (17 oal. 680 P o.) lead us 
to hold in disagreement with the view taken by 
the learned Subordinate Judge that this suit 
which was instituted on 9 7. 1940 would be deemed 
to be a suit instituted on behalf of plaintiffs 3 
and 4 as well whose interest was acquired by tbe 
plaintiffs 1 and 2 at the court sale held on 22-1. 
1941. The learned Subordinate Judge was also 
of tbe view that because plaintiffs 3 and 4, 
though they were majors at the time when the 
sale in Bxn. case no, 6 of 1940 was held were 
described as minors, plaintiffs 1 and 2 cannot 
be deemed to have acquired their interest, inas- 
much as they would be deemed to be no p'irties 
to the execution case. The case of K. Seshagiri 
Bao, 39 Mad. 1031: (A i. B. (4) 19; 7 Mad. 8i8) is 
a clear authority in support of the proposition 
that a sale held in execution of such a decree 
cannot be regarded as a nullity. If this suit can 
be deemed to be a suit instituted by plain- 
tiffs 3 and 4 as well, then plaintiffs i and 3 as 
purohusers of the interest of plaintiffs 3 and 
4 , plaintiffs 3 and 4 not queationing their 
title as purchasers of tbeir interest, would be 
entitled to a declaration that the sale held in 
execution of the decree passed in Bent suit no. 
2378 of 1947 does not affect the interest which 
was possessed by plaintiffs 3 and 4 and which 
has now been acquired by them. As already 
pointed out, the Court bad allowed the prayer 
for tbe sobatitution of plaintiffs i and 2 in 
place of plaintiffs S and 4. The interest of 
plaintiffs 8 and 4 bad been acquired by plain- 
tiffs 1 and 8 during the pendency of tbe suit, 
and it i?, therefore, that they applied for sub- 
stitation. 

t6] In the result I bold that plaintiffs . i 
and 8 are entitled to a declaration, that the 
decree, and tbe sale do not bind tbe interest of 
plaintiffs 8 and 4, which has now been ao. 
qoired by plaintiffs 1 and S and that the 
olaim of plaintiffs l and 9 in so far as it 
represents the interest originally possessed by 
plaintiffs 8 and 4 is not barred by limitation. 

[6] The appeal is allowed in part and the suit 
ie decreed so far as tbe intereet originally posses. 
Bed by plaintiffs 8 and 4 is concerned , and 
i| IB declared that tbe sale has not affected 
tot interest which baa now been acquired by 
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plaintiffs 1 and 8. Tbe patties will boar tbeir own 
costs throughout. 

[7] Sinha J.— I agree. 

G.M.J, Appeal allowed. 

A. I. R. (38) 1981 Patna 329 [C, N, 74.] 

SlNHA AND Ral JJ. 

Pitamhar Ghaxidhury — Defendant — Appel- 
lant v. Achokt Chaudhury and otnerSi Plain, 
tiffs and otkirSi Defendants — Respondents* 

A. F. A. D. No. 1^55 of 1947, D/-6-2.1‘j50. 

(a) Limitation Act (1908), Art, 47 — Final order — 
Meaning of. 

Whereafter the Magistrate parses bia order in the 
piC'iceediQga uoder S. l4o, Criminal P. C,, agains*. the 
plaintiff tbo latter makes an* application to the Sessiona 
Judge in reviaion for making u. reference t ) tbe High 
Cjurt but tbe application is dismissed by the Sessiona 
Juhge and tbe High Court is not moved in revision, the 
order of the Magistrate and not of the Sessions Judge 
is tbe 'final order* within tbe meanining of Art. 47, 

[Para 3] 

Anno, Lim. Act, Art. 47, N. 9. 

(b) Civil P. C. (1908), S. 100— Mixed question of 
fact and law — Criminal P. C. (1698), S. 145. 

Whether the other members of the joint Hindu 
family who were not partiea to the proceedings * under 
S. 145, Criminal P. 0., are bound by the order of 
the Magistrate is a mixed question of fact and law and 
should not be raised at tbe late stage of second appeal for 
the first time. [Para 4] 

Anno. 0. P, C., S 3 , lOO-lOl, N. 57; Cr. P. o. 8. 145, 
N. 53. 

(c) Criminal P. C. (1898), S. 145 — Persons bound 
by order— Members of joint Hindu family— Hindu 
law -Joint tamily manager— Power to represent. 

Where the hading member of the family is a party 
to the proceedings under S. 145, it must be taken that 
ho was representing tbe entire family and all tbe mem- 
bers of the family are bound by the order of tbe Magis- 
trate in the proceeding*. [Para 4] 

Anno. Gr. P. C,, 3. 145, N. 58. 

L, K. Jha and Satyanand Kumar — for AppdlanP, 
B N. Miner. R. K. Chaudhury, Qovind Chau- 
dhury and Bishambhar Natk Bas — for Respon- 
dents. 

Sinha J. — This is a defendant's second ap. 
peal from the concurrent decision of the Courts 
below decreting the plaintiff’s suit for possessiou 
on a declaration that they were tbe under- 
raiyats under tbe defendants, and bad acquired 
occupancy rights in the lands in dispute by 
virtue of their continuous posset aion for more 
than twelve years before they were dispoesessed 
as a result of proceedings under s. 145, Criminal 
P. 0. It appears, as found by the Courts below, 
that the plaintiffs were inducted on to the lands 
in diepuie as under-raiyats under tbe defendants 
second party who transferred their interest to 
the defendant first party appellant by virtue of 
a sale-deed of the year 1938. There was a dispute 
between the plaintiffs and the appellant-defen. 
dant which led to proceedings under s, 145| 
Criminal P. 0. Those proceedings ended in 
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favour of the defendant first party by virtue of 
the Magistrate’s order, dated 2-1-1940. The 
plaintiffs who had lost before the Magistrate, 
marie cn application to the learned Sesaiona 
Jud g3 in revirion for making a reference to this 
Oourt. That application, after hearing the law- 
yers for both the parties, was dismiased, and the 
learned Seaaiona Judge refused to make any refe- 
rence to this Oourt. The learned Sessions Judge's 
order is dated 22- 2-1940. The suit leading up to 
this appeal was filed on 12-2-1945. 

[ 2 ] In this Court, the only question on which 
we have been addressed is the question of limi- 
tation. It has teen argued on behalf of the ap- 
pellant that Ibe suit is barred by limitation on 
two grounds, namely, (U that it is barred by 
the three years rule of limitation laid down in 
Art. 47, Limitation Act, calculating the three 
years period from 2- 1-1940, when the proceed- 
ings terminated in favour of the appellant in 
the Magistrate's Court, and ( 2 ) that it is barred 
by the two years limitation under Art. 3, Sch. 3, 
Bihar Tenancy Act. The Courts below have 
negatived these pleas of limitation, holding that 
the three years rule of limitation applied to the 
case, and that the period of limitation should be 
calculated from 22-2-1940, when the learned 
Sessions Judge refuEed to make a reference to 
this Court. The Courts below have also taken 
the view that Art. 3, sch. 3* Bihar Tenancy Act, 
had no application to the facts and circum- 
stances of the present cage, inasmuch as the dis- 
poesesgion was not by the landlord as such but 
as a result of the adverse findings by the Magis. 
trate, and by the learned Sessions Judge when 
he refused to make a reference to this Court. 

[3] In my opinion, the deoieion of the Courts 
below in relation to the application of Art. 47, 
Limitation Act, is erroneous in law. Article 47 
gives three years for institution of a suit by an 
unsuccessful party to a 146- proceeding from "the 
date of the final order in the case." The Courts 
below have taken the view that the date of the 
final order in the case must be 22-2-1940, when 
the learned Sessions Judge refused to mike a 
reference to this Court. It should be noted that 
the plaintiffsi who had been unsuccessful before 
the Magistrate and in the Oourt of Session, did 
not move this Court in revision. The Oourt of 
Sesgion is not competent to pass any final orders 
in a proceeding under S, 145, Criminal P. 0., 
the Sessions Judge can only make a reference to 
this Court, if he were of the opinion that the 
orders passed by the learned Magistrate were 
vitiated by any errors of law. Apparently, there 
were no errors of law in the orders passed by 
the learned Magistrate, and that may have been 
the reason why this Oourt was not moved in 
revision. If this Court bad bee,n so moved whe- 


ther the orders passed by this Court, after hear- 
ing the parties or otherwise, were against the 
plaintiffs— they would have had the advantage of 
the extended period of limitation, in view of the 
decision of a Division Bench of this Oourt in 
the case of Bampal Singh v. MansuJch Bdf, 
20 Pat. 735 : (A. I. K, (38) 1941 Pat. 372). In that 
case, their Lordships took the view that the 
orders passed by the High Court in its revisional 
jurisdiction against an order passed in a proceed- 
ing under S. 145, Criminal P. 0., are the final 
orders within the meaning of Art. 47, Limita- 
tion Aot. We are bound by that decision. But, 
as already indicated, the plaintiff- respondents 
did not move this Oourt in its revisional juris- 
diction and, therefore, deprived themselves of 
the benefit of the orders of this Oourt and of the 
extended period of limitation in the event of 
any orders being passed by this Court, There is 
no decision of this Oourt which has been brought 
to one notice which can directly govern this 
case. The earlier decision of this Oourt in the 
case of Lachman Singh v. Diljan Alh 43 I. 0. 
965: (a. I. B, (6) 1918 Pat. 604) to the effect that 
Art. 47 , Limitation Aot, contemplates the final 
order passed by this Court refusing to interfere 
with that order has no application to the present 
oase, inasmuch as that was a deoision given 
before the amendment of Criminal P, 0, in 
1922-23. The decision of the Calcutta High 
Court relied upon in that case is, for the same 
reasons, not in points The only deoieion which 
has been brought to our notice, and which is the 
nearest approach to this case, is the decision of 
the Letters Patent Bench of the Madras High 
Oourt in the oase of Nagabuskanayya v, 
Kotayya, I. L. E. (1947) Mad. 179: (A. I. R (33) 
1946 Mad. 444 ). In that case, the learned Chief 
Justice, delivering the judgment of the Court, 
laid it down that where a otimiual revision 
application against an order of a Magistrate 
under s. 146 (6), Criminal P. C., is dismissed in 
liminet and the order of the Magistrate if left 
untouched, it is the Magistrate's order and not 
the Older passed in revision which is the final 
order within the meaning of Art. 47, Limitation 
Act. That case was sought to be distinguished 
on the ground that the application had been 
dismissed in limine, and not dismissed after 
hearing both the parties* That, in my opinion, 
i3 a dietinction without any difference. The 
Madras deoision may, in some respects, be said 
to be in oonfiiot with the decision of this Oontfc 
in the oase of Bampal Singh v. Mansuhh Bai, 
20 Fat. 735 : (a. I. B. (26) 1941 Pat. 372), beoanse 
this Court baa laid it down that, whether the 
application in revision is allowed or tejeoied, it 
makes no difference to the question of limita- 
tion. But the case before us stands on a higher 
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looUng than the oase bafore theli' Lordships of 
tbs Madras High Oourfc, iuasmuoh as no attempt 
was made by the unsuccessful party in the 145* 
proceedings to move this Court iu revision. An 
earlier decision of the Calcutta High Court in 
the oase of Ka?Jgali Ohutn Sha v. Zotniir- 
Budonnissa Khatoo7i, 6 oal, 709 : (8 o< L. B. 
16i)i presents features similar to the case before 
<uSf In (hat case also, there was an attempt to 
:g6t favourable orders from the Sessions Judge, 
but the High Court was not moved. Their 
Lordships of the Calcutta High Court held that 
'the orders of the Magistrate declaring the poe. 
session of one of the parties to the proceedings 
was the 6nal order from which the three years 
xule of limitation began to operate. It was 
pressed upon us by Mr. B. N. MIbter, appearing 
on behalf of the respondents, that the orders of 
the Sessions Judge were judicial in nature, and 
were the last orders passed in a proceeding 
under 8, 145, Criminal P. 0. That is perfectly 
jtrue. But Art. 47, Limitation Act, does not speak 
of the last order in a judicial proceeding but 
speaks of the 6nal orders, and the final orders 
‘ which operate in this case were the orders of 
• the learned Magistrate. Hence, in my opinion, 
the three years rule of limitation must com- 
menoe from the date of the Magistrate’s orders, 
that is to say, 2-1-1940, and not 22 - 2 - 1940 . That 
being so, the suit was barred by limitation, In 
this view of the matter, it is not necessary to 
consider the application of Act. S, Sch. 3, Limi- 
tation Act, as laid down in the Bihar Tenancy 
Act. 

[ 4 I Another question arose at the conclusion 
of the hearing of the appeal whether the ordere 
■of the Ociminal Court in the proceeding under 
S. 145, Criminal P. 0., bound all the plaintiffs. 
Ml*. Mitter, at first, contended that only Babu 
Narayan Chaudhucy wae a party to those 
piooeedings, and that the other members, 
and particularly Aohoki Chaudhury, the eldest 
member of the family, presumably the karta of 
the family, was not a party to those proceedings. 
|H6, therefore, contended that the persons other 
than those who were parties to those proceedings 
are not bound by the result of the decision of 
the learned Magistrate, and, consequently. 
Act. 47, Limitation Act, is out of the way of 
those plaintiffs who were not parties to those 
proaeBdinge. In the first inatance, Mr. Mitter is 
not right in raising this question at this late 
stage, because it is a mised question of fact and 
law. If (bis question bad been raised in the 
Courts below, the Courts of fact would have had 
an opportunity of oonsi doting this question and 
recording a clear finding. There is no finding 
in the judgment of the Courts below on this 
question , apparently becaase it was never raised 


before them. The only question which was 
raised before the Courts below beariug on the 
applicability of Art. 47, Limitation Act, has 
already been dealt with in the earlier part of 
this judgment. Bub the real answer to this 
question appears to be that the leading member 
of the family, namely, the first plaintiff, Achoki 
Chaudhury, was, as a matter of fact, a party to 
the l45-proceeding3. That being so, it must be 
taken that he was representing the entire family ■ 
and claiming possession on their behalf in the 
Magistrate’s Court. Hence, the decision of this 
Court in the oase of Lachmait Singh v. Diljan 
AH, 13 I. 0 . 955 : (A. I, R. (6) 1918 Pat. 604), 
already referred to, must govein this case also. 

[5] There is another effective answer to this 
contention which has been given in the course 
of the argument, by my learned brother. That 
answer is, that, if Art. 47, Limitation Act, does 
not apply to the oase eo far as the plaintiffs 
who were not parties to the i46-pcoceeding0 are 
concerned, then those persons’ claim would 
come within the mischief of Art. 3, Sch. 3, Bihar 
Tenancy Act, because in thaf case those persona, 
on their own plaint, were dispossessed not as a 
result of the Magistrate’s findings in the 145- 
prooeedings but independently of those proceed- 
ings. As a matter of fact, both the Courts below 
have pointed out that the actual dispossession 
took place some time in April 1940, that is to 
say, more than two years before the institution 

■ of the suit. Hence, in either view of the matter, 
whether Art. 47, Limitation Act or Art. 3, Soh, 3, 
Bihar Tenancy Act, applies, the plaintiffs’ suit 
is barred by time. I regret to have come to 
this decision, but the law of limitation has been 
enacted to reject claims which have become too 
stale, and the plaintiffs have to thank themselves 
if they allowed their landlords, either as a result 
of the proceedings under 0. 146 of the Coae or 
otherwise, to keep them out of possession for 
more than two or three years, as the case may 
be. By doing so, they have rendered their 
claims too stale. 

[6] The result of these considerations is that 
the appeal is allowed, and the suit dismissed 
with costs throughout. 

[7] Rai J. — I agree. 

D.Ht Appeal allowed, 

A. I. R. (38) 1981 Patna 327 [C. N. 75.] 

MANOHAR liAIiIi AND BaMABWAMI JJ. 

Manik Ghand Haul — Appellant v. Baldeo 
Ghaudkary and others — Respondents* 

A. P. A. D.,No. 914 ol 1947, D/- 21-9*1 949. 

(a) T. P. Act (18S2), S. 60 — Clog on equity of 
redemptioD — . Stipulation In mortgage to sell pro- 
perty to mortgagee — Clause held invalid as clog 
on redemption. 
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A stipulation in the mortgage that after the disposal 
of title suits in which the mortgaged lands were involv- 
ed, the mortgagor would execute a deed of sale In 
favour of the mortgagee failing which the mortgageea 
could get the sale-deed executed through Court is void 
and illegal as being a clog on equity of redemption. 
1902 App. Cas. 24 and (1903) 2 Ch. 1, Rel on. 

[Parao 2, 3 and 6] 

Anno. T. P. Act, S, 60, N. 28, 30. 

(b) T. P. Act (1882), S. 58 — Mortgage and agree- 
ment to sell — Distinction —Deed held mortgage, 

A mortgage i? a transfer of an interest in Bpecific 
immovable property as eecurity for the repayment of 
a debt- The debt subsists in a mortgage whereas a 
tran action by which a debt is extinguished is not a 
mortgage but a sale. 

Where a deed clearly recited that the executant with 
a free will borrowed Es. 700 cash at interest of Ee. 1 
per month from the person mentioned therein and 
that in seeuritv for the principal amount with interest 
he mortgaged his land described therein, certain date 
was also fixed for payment and the executant had used 
the wordii 'mortgage,' ‘mortgaged land,' 'mortgagee' 
repeatedly in the deed ; 

Held that tbe dted was a mortgage and notan 
agreement to sell, even though the executant had not 
Bpecitically given tbe right to sell the property, aa any 
words pledging the property as eecurity for debt are 
Bufficient to imply tb^ power to sale. Case law referred. 

[Paras 4 and 5] 

Anno. T. P. Act, S. 58, N. 33. 

B. N . MiUer, Kanhaiyaji and B. P, Barnayar 

for Appellant ; P. B. Das D. N. Varma, C. S. Pra- 
sad and K. B, N. Singh— for Bespondems. 

RamdBwaiiiLi J. — la tbe suit out of wbiob 
this appeal arises tbe plaintififs alleged that they 
had lent a sum of Bs. 700 to defeadaut 1 who 
had to file a suit against Haghunaadaa Mabto 
and Mfc. Maraobhia with respect to lands describ- 
ed in Sobs. 1 and 2 of the plaint. Defendant 1 
executed a bond in favour of the plaintififs by 
which he mortgaged a portion of these lands, 
that is, 6 acres 4 decimals of kasbt land in 
villages Ohanki and Butwan. The defendants 
further agreed that after the disposal of tbe title 
suit against Mt. Maraobhia and Haghunandan 
he would execute a deed of sale in favour of the 
plaintiffs with respect to the lands which had 
baen mortgaged. In case of his not executing 
the deed of sale, the mortgagees were given 
option to get the eale-dsed executed through 
Court. The plaintiffs alleged that defendant 1 
obtained a decree in the two suits and secured 
possession of the properties. As defendant refus- 
ed to execute the deed of sale the plaintififs 
brought the suit for specific performance of the 
contract. The main ground of defence was that 
the document was farzi and without oonsidera- 
tion; that it had been executed merely in order 
to create evidence of the possession of defen- 
dant 1 Over the properties in respect of which 
the suits had been filed. The learned Mansif 
held that the document was genuine and for 
consideration and granted the plaintififs a decree 
for apsoifio performance of the contract. The 


decree has been affirmed by the learned Sabor. 
dinate Judge in appeal. 

[2] The main question to be decided in tbe . 
appeal is whether the stipulation by which 
defendant l bound himself to sell the mortgaged 
properties was a clog on the equity of redemp- 
tion and so illegal and void on this account, 

[3] Under S. 60, T, P. Act, the right of 
redemption is a statutory right which as Lord 
Macnaghten said in Noakes v. Bice, 1902 A. o, 
24 ; (71 L. j, ch. 139) is **of the very nature 
and esaencG of a mortgage inherent to the thing ; 
itself.’* The right of redemption cannot, there- 
fore, be controlled by any agreement made as j 
part of the transaction of mortgage. In JatTak 
Timber and Wood Paving Corporatton v, 
Samuel, (1903) 2 ch. 1 at p, 7 Collins, M. R, 
approved and adopted the following extract 
from a judgment in Brovme v. Byan, (igoiV 
2 ir. B. 663 : 

“It ia the right ol a mortgagor on redemption, by 
reason of tbe very nature of a mortgage, to get back 
the suoject of the mortgage . ... to bold and enjoy 
aa he was entitled to hold and enjoy it before the 
mortgage. If he is prevented (com doing eo, that whlob^ 
he ia entitled to on redemption is prevented and to 
constitute suoh prevention It is not necessary that tho 
subjeot of the mortgage should be dlreotly ohargeA 
with whatever causes the prevention. If he be so 
prevented in faot, the equity of redemption is afieoted 
by what, whether very aptly or not, has been always 
termed a olog’. " 

[ 4 } On behalf of the respondenta Mr. P. 

Das conoeded that if the document was a mort- 
gage tbe stipulation as to sale of tbe properties 
would be a clog on the equity of redemption and 
could not be enforced. Learned oounseli how- 
ever, maintained that upon its proper oonstiuo- 
tioD the document was not a mortgage but was 
a mere contract for sale of tbe properties men-i 
tloned therein. In my opinion this argument is 
not sustainable. A mortgage *iB a transfer of an; . 
interest in specificimmovabls property as geonrity i 
for tbe repayment of a debt* The debt subsists 
in a mortgage whereas a transaction by which 
a debt is extinguished is not a mortgage but a 
sale. In tbe present case the executant clearly 
recites that he 

“with free will borrowed Be. 700 oash at inteiest olt 
one rupee per month from Bamkeshac Obaudhury soQ> 
of Gatf Cbaudbuiy of village Habupore" (Is lie ba 
hbus razai wa raghbat apae mobligh eat sau lopia 
700/ slkka raejul wagt qaiza sadl basbarah fisad ek 
lupia mahwaii musammian Bam Kesbar Chaudhurii 
wald Gati Ohaudhuryibaiulqaem, sakin maaza Habbu- 
pur). 

The executant proceeded to state ; 

“in eecurity foe the piinoipal amount with Intereatl 
1 martgage 6 acres 4 deotmah kasht kayami nagdi 
total area cash cental situated in village Gbanki and 
village Intwa peegaua Sasacam P. 8. Karagbar etc. as 
given in eohedules and in oondition detailed below'*' 
(Wa haitminan wa dUjamai zarqarza, asal mai auda 
mawazi ohhau (6) acre ohac (4) decimal’ etazi kasht 


Patna 32& 


Bahwari Dal v. Madan Mohan [Ramasu'ami J,) 


1951 

naqdi qalmt mmjuixila eraalat ka&bt naqdt qaim!, 
mahduda babadvid arbea mofasella zalb wnqe mauza 
Ohauki wa mauza Itwao, (largana Sasararo, tbana 
Earghar maktul kia). 

That data was fisod foe payment ia clear from 
the following recital 

"after the end of tbe olvil suit and atter obtaining 
dakhaldehani the principal amount due and adding 
the interest thereon will form tbe consideration and 
for that consideration tbe mortgaged land will be sold 
by hebala to the mortgagee {Bad infiaal moqadma 
Dumbari mozbur wa baeul dakbaldehani, asal 
zarqarza mazkur wa eud mujtama karke aur usko 
zarsamau qarar dekar us zarsaman men sbai makiula 
sadar wa mahduda zall bo bnzaria tabrir qebala bai 
lakatam banam dainan mausufan iarokbt wa bai 
lakalam kaidenge)." 

It is of importaDQp to notice that the executant 
used tbe words “mortgage” {makfuDi “mort- 
gaged land” (sftat makfula), ‘‘mortgHgea (dai- 
nan) repeatedly in this document. Mr. P. It. 
Das argued that tbe executant has not apeoi. 
fiaally said that the appellant would have right 
to cause the property to be sold. But a power 
of sale is very seldom expressly given iu a 
native mofussil mortgage. Any words pledging 
the property as security for tbe debt are suffi- 
cient to imply a right of sale: vide Mangasdini 
V. Muttukumarappai 10 Mad. 509, Fonnu- 
ranga v. Thandavaraya, 26 I. G, 274: (a.j, R. 
( 2 ) 2916 Mad. 870': Motiram v. Vital, 13 Bom. 
90 (P. B.) and Fall Bench case Tuharam v. 
Ramckand, 26 Bom. 262: {3 Bom. L. R. 778). 
In Gokuldo&s v. Kriparam, 13 Beng. L. R. 205: 
(3 Bar. 279 P. 0.) the Judicial Oommifctee held 
that the following words sufficed to create a 
simple mortgage: 

"If I fail to pay tbe money as atipulated, I and 
my heirs sball without objection cauce the Eettlement 
of the said village to be made with you." 

[ 5 ] For these reasons it ia manifest that in 
'the present case the doouinent ought to be con- 
strued to be a mortgage and not a mere contract 
for sale of land. 

[6] It follows that tbe agreement for sale 
contained in this document is void and illegal 
as being a clog on the equity of redemption to 
which the mortgagor baa a statutory right, 

l7l Accordingly I would set aside the decree 
of the lower appellate Court and order that the 
plaintiffs should instead be granted a mortgage 
decree for a sum of Rs. 700 principal plus a sum 
of Ba. 700 as interest which the defendants 
sho u l d pay within a period of three months 
from tbe date of the preparation of tbe decree. 
If the defendants do not pay the amount by that 
date, tbe plaintiffis will be entitled to realise 
the amount by executing tbe decree. They will 
be entitled to interest at the rate of 6 pet cent, 
on the amount of Bs. 1400 from the expiry of 
three months after the date of the decree till 
the date of leal^ation. 


[8] Parties will bear their costa throughout. 

[9] (Vianohar Lull J. — I agree. The document 
can only be construed as a mortgage, all the 
relevant terms point to that conclusion. 

D.B.R. Appeal allowed. 

A. I. R. (88) 1931 Patna 329 [C. N. 76 J 

Eamaswami and Nauayan JJ. 

Banwari Lai and others — Petitiojiers v. 
Madan Mohan and others — Opposite Party. 

Civil Revn. No. 298 of 19-19, D/- 23.2-1950. 

Court-fees Act (1870), Ss. 7 (iv) (c) and 7 (v) — 
Suit ior possession — Relief of declaring deed ol gift 
void necessary — Suit is governed by S, 7 (iv) (c) 
and not by S. 7 (v). 

Where tbe plaintifi state; that deed of gift of eectaia 
property is fraudulent and executed under undue 
influence and as such is not binding on him and claims 
tho relief of posseasion of the property, it is necessary 
for the Court to set aside ihe deed of gift, which io 
voidable and not void, before granting tbe relief of 
possession and hence the suit is governed by S. 7 (iv) 
( 0 ) and not B. 7 (v). Court-fees Act: A. I. R. (23) 1936 
Pat. 22 (F. B.), Dtsting. tBara 2] 

Anno. C. F. Act, S- ^ (iv) (c) N. 3, 5, 9, 

K. Dayal — for Petiiioncrs \ K N. V(Xrvio, and 
Ramanand Sitiha — for Oppohite Party. 

Ramaswami J. — The question at issue in 
this case is whether the learned Subordinate 
Judge was correct to hold that the courfc.fee on 
the plaint ebould be computed under 8. 7, cl. (iv) 
(e), Court-fees Act, and not under S, 7, cl. (v), 
Oourt-feea Act. 

[2] In support of this rule Mr. Kameshwar 
Dayal addressed the argument that the suit was- 
not one for a declaration in the true sense but 
tbe plaintiffs really bad asked for a decree for 
possession; and if there be a claim in the plaint 
for a declaration it was an unnecessary one. 
Reliance was placed upon Ramkhelaivan Sahu 
V. Surendra Sahi, 16 Pat. 766 : (A. I. B. (25) 
,1938 pat. 22 F, B.) in which a Full Bench held 
that fl. 7, cl, (iv) (c) had no reference to the kind 
of declaration in the sense of a finding of fact 
as to the plaintiff’s title necessary for granting 
a decree for poeseesion. But the material facta 
of that case are clearly to be diatinguiebed. In 
that case the plaint was very verbose and it 
proceeded to anticipate tbe defence and stated 
that the defendants were claiming under an 
alleged gift in perpetuity in favour of certain 
idols and that they were the shebaite of the sche- 
duled properties, and submitted that tbe so- 
called gift was invalid. Tbe plaint winded up a 
prayer for a decree for poseesBion, a decree for 
mesne profits and a request that if the deed of 
dedication was really valid tbe plaintiff should 
be held to be the legal shebait and that a decree 
for possession be granted in his favour. Ae the 
plaintifi averred that tbe deed was void tbe Full 
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Beach held that the dsfendanta obtained nothing 
under it and it may be ignored and there need 
be no suit or claim to have it set aside. In 
support of this conclasion the Full Bench re- 
ferred to Petherpermal Chetiy v. Muniandi 
Servai, 36 I. A. 98 : {35 cal. 551 P. 0.). In the 
present case, hewever, the plaintiffs have stated 
that the deed of gift with respect to Seh. 1 pro- 
perty esGcuted by Kashi Prasad, the last male 
owner, in favour of bis daughter-in law Mt, 
|Bhup Kuer was fraudulent and executed under 
undue induence and so was not binding upon 
the plaintiffs. With respect to this allegation, it 
is obvious that the deed of gift upon the allega. 
tion in the plaint is voidable and not void and 
it is necessary for the Court to set aside the deed 
of gift before granting a decree for possession 
in favour of the plaintiffs, Tbe ratio of the Full 
Bench case in Ramkhtlawdn Sahu v.Surendrd 
Sahi, 16 Pat. 766 : (a. I. R. (as) 1938 pat. 22 
P. B.) is therefore not applicable andt in my 
opinion, the learned Subordinate Judge was 
correct in holding that court.fee on the plaint 
should be computed in accordance with 3 . 7, 
cl. (iv) (c), Court-fees Act. 

[3] Mr. Kameshwar Dayal also complained 
that the court- fee computed is excessive. But the 
learned Subordinate Judge has considered all 
the evidence on the quantum of court-fee and 
his order cannot be impeached for want of juris- 
diction. 

Ca] Accordingly I would discharge the rule. 
The application is dismissed with costs. Hearing 
■fee one gold mobur. 

[6] Narayan J. — I agree. 

RuU discharged, 

A. I. R. (38) 1951 Patna 330 [0. N. 77,] 

Reuben and Jamuar JJ. 

Krishnadevanand Ramji — Appellant v, 
Kapildeo Das — Respondent, 

a. F. 0. 0. No. 373 of 1949, D/- 19-1-1950. 

Civil P. C. (1908). S. 144, O. 41, Rr. 31, 35 -High 
Court reversing decree under appeal — Formal 
decree not framed — Application for restitution is 
maintainable. 

Section 144, Civil P. C., does not in terms require a 
decree by the Appellate Court to give the Court juris- 
diotion to grant restitution. AH that it requires is that 
a decree is varied or reversed. Where, therefore, the 
High Court passes a judgment reversing the decree ol 
the subordinate Court, tbe letter Court can entertain an 
application for reslitution even though a formal decree 
is not prepared in the appeal. [Para 11] 

(Provisions in 0. 41, Rr, 31, 32 and 35 explained.) 
Case law considered, rParas 9. Ill 

Anno. C. P, C S, 144 N. 2, 3. 

Mahahir Prasad and Rhaleel Ahmad —for j4ppd- 
lant ; Lai Rarain Sinha — for Respondent, 


Reuben J. — We have already passed our 
order dismigsiog the appeal. We are giving 
below our reasons for the order, 

[2] This is an appeal by the plaintiff against 
an order of restitution under a. 144, Civil P. 0., 
parsed by the Additional Subordinate Judge Snd 
Court, Patna. 

[3] The suit out of which the appeal arises 
relates to the Math of Rajipore and Dbana in 
the district of Patna. Tbe plaintiff claims to ba 
the Mabanth as being the initiated Sadhu Chela 
of the late Mahanth Sri Madbawa Nand Ramji. 
The defendant-respondent denies that the plain- 
tiff is the initiated Chela of the late Mahanth, 
and claims to have succeeded himself to the 
late Mahanth as his Gurubhai. Tbe defendant 
obtained possession of the estate from tbe Dis- 
trict Judge of Patna by an application under 
ss. 1S2 and 195, Succession Act, Hence, the 
present suit for declaration of title and recovery 
of possession. Tbe suit was decreed by the Sub- 
ordinate Judge and, in execution of the decree, 
the plaintiff was given possession of the estate. 
Tbe decision of the Subordinate Judge was set 
aside by this Court on 6-13-1949, in F. A. No. 8 of 
1945, and the suit was dismissed. The appeal ia 
directed against an order of the Subordinate 
Judge allowing the defendant’s prayer for resti- 
tution under s. 144. 

[4] Tbe first point urged ia that the applioa* 
tion under S. 144 was premature. It is pointed 
out that each an application is an application in . 
execution, as held by the Full Bench in Bhau- 
natk Singh v. Kedar Rlath Singh, 13 Fat. 411 : 
(a. I. R. (21) 1934 pat. 246 F. B.) and it IS urged 
that the Civil Frooedure Code provides only for 
the execution of a decree; a decree not having 
been prepared as yet, that execution will not lie. 
The Full Bench was concerned with a point of 
limitation, as to whether an application under 
B. 144 is governed by Art. 181 or Art. 183 of the 
Schedule to Limitation Act. They held that 
Art. 182 applies, inasmuch as an application for 
restitution is intended to give effect to the deoi- 
Sion by which the decree which was challenged 
is reversed. This does not mean, however, that 
such an application is governed by all the rules 
in the Civil Procedure Code relating to exe- 
cution in the ordinary coarse. Courtney- Terrell, 
0. J. in the course of bis judgment, pointed out 
on the contrary that the procedure for dealing 
with such applications differs in somereepeots 
from the procedure for carrying out other decrees 
of the Court. 

[6] The second objection urged was of a ieoh- 
nical nature, namely, that the application as 
made to tbe Subordinate Judge did not specify 
the property of which restitution was sought. It 
is asked how is it possible for the Court to know 
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\7hi0h property to make restitution of, unless 
the appHoation speoiBea the property. This is 
urged aa another reason why an application of 
this kind, male before the preparation of the 
deoree, must be treated as prematuie, The 
answer to this objeotion is that the defendant- 
appUoant was merely asking for restoration of 
property, possession of which had been given by 
the Court itself to the plaintifi’; therefore, the 
cecorde neoessary for the Court to ascertain the 
identity of the property must have been avail- 
able to the Court. Further, for identifying the 
property, the decree of the appellate Court would 
be of no use. It is the decree 0! the original 
•Court which specifies the eubjeot-matter of the 
€uit, and bo, the identity of the property could 
have been established before the Subordinate 
■Judge, if necessary, by the production of the 
Subordinate Judge’s own deoree. 

[6] The third contention based on the distinc. 
lion drawn by the Civil Procedure Code between 
a judgment and a deoree at first impres-ed me 
as one of substance. A decree is deGned as 

*'tho foroDat expression ol tin ad judi cation which, so 
lar ag regards the Court expreesieg it, conolusively 
determines the rights of the parties with regard to all 
or any of the matters in controversy in the suitj’* 

and a judgment as *‘the statement given by the 
Judge of the grounds of a deoree or order”; the 
judgment, tberefote, merely gives the reasons 
and it is the decree which contains the order, 
and there being no decree yet in F. A. No. 8 of 
1946, there is no operative order and the deoree 
of the Subordinate Judge cannot yet be regard- 
ed as having been reversed. This contention is 
supported at first sight by various subseguent 
provisions in the Code. Under o. 20, B, 4, the 
judgment 

^'Bhall oontaiu a oonoiae atatemcot of the case, the 
polutg for dotermiuation, the deoUion thereon and the 
ceasons for such decision,'* 

whereas, under B. 6, the decree, in addition to 
certain other particulars, “shell specify clearly 
the relief grauted and other determination of 
the suit**. Again 0. 41, B. 31, provides that the 
judgment of the appellate Court shall state the 
points for deteimination, the decision thereon, 
the reasons for the decision, and where the deoree 
appealed from is reversed or varied, “the relief 
to which the appellant is entitled** (the italics 
are mine), and, under B. 3S, the judgment may 
be “for confirming, varying or reversing*' the 
deoree from which the appeal is preferred, and 
it is only when there is a compromise between 
the parties that the appellate Oouit “may pass 
A deoree or make an prder“i Contrasted with 
this is O. 41, B. 86, which requites the deoree 
io contain “a clear specification of the relief 
i/ranted or other adjudication made.** 

[7] On a closer analysis of these ptOYisione, 


however, and on a consideration of the general 
Bohomo of the Code, I do not find it possible to 
accede to tbs contention that it is the decree 
and not the judgment which disposes of the 
oaEe. It is true that the judgment is defined as a 
statement of 'the grounds of the decree or order, 
but it is required to contain the points for deter- 
mination and "the decision theieon” (O. 20, 
B. 4). One of the points for determination in 
every case is whether the plaintiff or the peti- 
tioner, as the case may be, is entitled to relief, 
and, if be is, what that relief shall be. The 
word “decision** will cover the finding on this 
point, and that finding would amount to a 
decision of the suit or other proceeding before 
the Court. The word “decision” is clearly used 
in this sense in 0. 20, B 6, wbiob speaks of 
“the decision of the suit" and in O. 41, K. 34, 
which requires a dissenting Judge to state in 
writing “the decision or order'* which he thinks 
should be passed on the appeal. Coming to the 
defioition of a decree, I would point out that it 
is stated to be “the formal expression of an 
adjudication**; it is not the adjudication but is 
merely indicative of what that adjudication is. 
In the course of argument before us, it was 
pointed out that execution is provided for, of 
the decree and not of the judgment, and that, 
in the event of a discrepancy between the deoree 
and the judgment, it ia not open to the execut- 
ing Court to proceed on the deoree, but it is 
necessary for the party prejudicially affected 
thereby to get the deoree amended by the Court 
which passed it. This does not mean, however, 
that it is the decree which ia the real adjudica- 
tion. If it was, there would be no question of 
amending it. It is not open to the executing 
Court to go behind the deoree and act upon the 
judgment because, by its definition, a decree 
conclusively determines the rights of the parties 
with regard to the matters in controversy in the 
suit. The legislature has placed upon the Court 
which passed the decree the duty of embodying 
its decision in the form of a decree. Obviously, 
it- is not always possible for the Court when 
disposing of a case to pass an order complete in 
all its details so that, when it becomes necessary 
to act on that decision, it will be clear to tbe 
executing Court or other authority acting on 
the decision what that decision is. One simple 
item which ordinarily forms part of tbe deoree 
ia the item of costs. This ia an item which baa 
to be ascertained by a careful examination of 
the record. To take another instance, the deoi- 
sion may involve a matter of accounting. It 
will not always be possible for the Judge to make 
the necessary calculations himself and to arrive 
at a definite figure. He may merely indicate 
tbe lines on wbiob the accounting should be 
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made, and the result ao arrived at will be incor- 
porated in the decree. Other details required 
in the decree are the names and particulars of 
the parties and specificatione of the subjeot- 
mafcttrr ot the litigation. Obviously the Court 
which passed the decree is in the best position 
to give these particulars and to determine what 
is the real effect of the decision contained in the 
judgment. It is, therefore, that, in the case of 
discrepancy between the judgment and the 
decree, the eseouting Court cannot go behind 
the decree, and the party aggrieved must stek 
amendment of the decree. As 1 have remarked, 
the questicn of amendment would not arise if 
the decree was itself the adjudication. It is true 
that S. 152, Civil P. C., provides for amend* 
ments in judgments, but this is confined to 
clerical or arithmetical mistakes; but, if there 
is a mistake of substance, the remedy is by 
"review of judgment”. This incompleteness of 
the judgment and the necessity for a decree 
giving a formal espreation to the adjudication 
explains why the Code has provided for the 
execution of decrees and for an appeal against 
a decree ; to give effect to the decision, the 
executing Court must know exactly what the 
decision is, and, to deal with the appeal, the 
appellate Court must know who the parties are 
and what the subject-matter of the suit is. That 
the decree is subordinate to the judgment and 
that it 13 the judgment and not the decree which 
disposes of the ease is made clear by the fact 
that the decree is required to be in agreement 
with the judgment and to bear the date of the 
day on which the judgment was pronounced 
although, ordinarily, it is not possible for the 
decree itself to be drawn up and signed on that 
very day. The validity and effect of the decision 
are not affected by a Judge vacating office after 
pronouncing judgment or by the Court itself 
ceasing to exist {Vide o, 20, E. 8). 

[8] That the Code itself regards the decision 
as operative from the moment of the pronounce- 
ment of the judgment appears from sub-r, (l) 
of B. H of o, 21, under which the Court at the 
time of pronouncing judgment for the payment 
of money may order immediate execution by 
the arrest of the judgment-debtor. It is notice, 
able that the sub-rule provides for this action to 
be taken by the Court “at the time of the pass* 
ing of the decree”, although it is not likely, nor 
is it contemplated by the forms of decrees 
prescribed in App. d of the Code, that a decree 
will have been drawn by at that time. There- 
fore, the Court pronouncing judgment may 
proceed as if there is an operative decree 
although a formal decree has not been drawn 
up. In Golam Gaffar v. Golja'^ Btbi, 2Q oaK 
It9. Banerjee J., went so far as to suggest that, 


A.LR. 

in the unlikely event of a decree not having 
been prepared during the period of three months 
following the pronouncement of judgment, ii 
would be open to the successful party to save* 
limitation by applying for execution withoui 
the decree. Some support for this suggestioa 
may be found in sub-r, (3) of R. li of o. 21,. 
which indicates that a Court may entertain ft 
petition for execution without a copy of the> 
decree sought to be executed. Foe the puiposesi 
of the piesent case, however, it is unnecessary 
to express an opinion on the correotness of the* 
view expressed by Banerjee J. My view, that 
the adjudication is made by the judgment and 
not by tbe decree, is supported by the fact that 
limitation for the execution of- a decree runa 
not from the date on which tbe decree is signed 
but from the date of the pronouncement of the 
judgment. 

[9] What 1 have said above regarding the 
meaning of the word decision, applies also to 
0. 41, B. 31. Where tbe appellate Court is not 
interfering with the decree of the Court beIow» 
all that is necessary is that it should be stated 
in the form of a decision that the appeal he dis* ‘ 
missed or that the decree of the Court below bo 
confirmed. In the case of a decree of the sub* 
ordinate Court being reversed or varied, it 
becomes necessary that the relief which tbe ap- 
pellant is to get should be specified. This is,: 
therefore, provided for in tbe rule. What thei 
rule contemplates is not merely a specification of • 
what relief the appellant should get but that the; 
judgment, in fact, purports to grant that relief. 

It is in the light of these observations that 
o. 41, Br. 32 and 35 should be read. 

[lol Tbe contentions on behalf of the appel- 
lant have even less force with reference to ft 
decision of this Court than they would have 
with reference to a decision of a subordinate 
Court. This is by reason of o. 49, B. 8, under 
the provisions of which a chartered High Court 
is not affected, in the exercise of its ordinary or 
extraordin^y original civil jurisdiction, by Hr. 1 
to 8 of 0. 20 and. in the exercise of its appellate 
jurisdiotion, by B. 35 of 0. 41. The provisions ae 
regards the preparation of decrees in this Court 
are contained in chap. VIii of the Rules of tha 
High Court, to the rules in which Ohap, i shall 
refer for what immediately follows- Under B. 
every judgment delivered and every order pas- 
sed by the Court shall be recorded by a judg- 
ment writer except when the Court delivers ft 
written judgment. The judgment or order sa 
recorded is required to be filed with the paper- 
book and, at tbe end of the record so prepared, 
is to be entered the date of tbe passing of tha 
order or the delivery of the judgment (B. 6). Tha 
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Becob Clark is then to submit the judgment or 

Older which has been recorded for signature by 

the Judge or Judges who delivered or passed it, 

'^unless Euoh Judge or Judges otherwise order or have 
Tesigned or proceeded on leave, or are absent on ao* 
count of ilioeEfl or an; other cause (B. 7).'* 

There is no provision as to what will happen in 
these exceptional oases, and it is not necessary 
lor the present case to consider what will bap. 
pen. Then come the provisions for the prepara- 
tion of "decrees and orders;** apparently, all 
decisions of this Court ace to be given a formal 
expression. The responsibility for doing this is 
placed on the Deputy Begistrar. He will give 
the parties an opportunity of objecting to the 
decree or order which is drawn up and, in the 
case of such an objection being made, will obtain 
the orders of the Bench. The decree or order, 
wben drawn up, will be signed by the Deputy 
Begistrar, and will bear the date of the day 
when the judgment was delivered (B. 14). The 
formal decree in this Court, therefore, need not 
even come before the Bench and will not bear 
the signature of any Judge. In these circum. 
stances. I do not find it -possible to hold that 
■it is the decree and not the judgment which is 
the adjudication in the case. 

[Ill Our attention has been drawn to Gola 
^am V. Ganga Earn, A. i. B. (7) 1920 Lab. 395; 
<1 Lab, sas), in which Soott-Smith and Le Eos* 
signol JJ., following the observations of Piggot 
3. in Dulin Uolab Kotr v. EcLdhOf Dulctri, 19 
oal. 463 (P.B,), held that a paragraph in a judg- 
ment not drawn up in the form of a decree, and 
not embodied in a separate form, is not a decree 
within the terms of the Code of Civil Procedure. 
The question before their Lordships was whether 
an appeal lies against an order in a judgment 
not drawn up in the form of a decree. Under 
the express provisions of the Code of Civil Fro- 
neduie, it does not, because o. 41, B, 1 expressly 
tequirea that 

^*ibe memorandum ehall bo aooompauiod by a copy of 
the decree appealed from and (utkleaa the appellate 
Court dispensaa therewith) of the judgment on which 
Itii founded.” 

It is a point for remark that Dulhin Golab 
Koer*8 casCt 19 oal. 463 (f.b.) was itself a case of 
this kind and that, in the absence of objection 
on the point, the Full Bench held that an ap- 
peal lay. These decisions, however, do not con- 
cern us. We are dealing with a proceeding 
under B. 144, which section does not in terms 
require a decree to give the Court juiisdiotion to 
I act. All that it require? is that "a decree is 
. varied or reversed." In the view which I have 
taken of the effect of the pronouncement of 
[ judgment, it must be held that the decree of the 
iSabordinate Judge has been reversed. The Sub- 


ordinate Judge, therefore, had jurisdiction to makel 
restitution under the provisions of this SBCtion. 

[is] Jamuar J. — I agree. 

D.R,R» Appeal dismissed, 

A. I. R. (38) 1931 Patna 333 [G. N. 78.] 
Imam and Narayan JJ. 

Balmahund — Appellant v. Firm Pirthiraj 
Ganesh Das — Respondent. 

A. F. 0. D. No. 266 of 1946, D/- 21-2-1950. 

(a) Civil P. C. (1908), 0,21, R. 50 (2) — Order 
granting* leave under sub-rule — Application to 
revoke order — Dismissal — Effect. 

Where a partner of a judgment-debtor 6cm makes an 
application for revoking the order, granting leave for 
executing the decree against him and that application 
is rejected on its merits, it is not open to him tocontend 
that there was no decree against him and that the 
execution sale has not conveyed aoy title to the 
auction-purchaser with regard to the properties in suit. 

[Para 5] 

Anno. C. P, C., 0. 21. B, 50, N. 6. 

(b) Civil P. C. (19081, Ss. 11 and 47 and O. 21, 
R. 22 — Objection to execution under S. 47 — No 
objection as to want of notice under 0.21, R. 22 
raised— Property sold in execution — Suit to declare 
sale null and void— Suit, if barred— Objection as to 
notice, if can be raised — Sale without notice, if 
without jurisdiction. 

A decree was passed against a firm and it was sought 
to be executed by the sale of the properties of the 
plaintifi who was a partner of the firm. The plaintiff 
contested the decree- holder's claim in the execution 
proceeding by raising objeetions under S. 47 and after 
Bale by making ao application under 0. 21, B. 90. But 
neitber in S. 47'proceeding nor in the proceeding 
nuder 0. 21, B. 90 did he raise the point that the 
execution case was not maintainable because no notfoo 
under 0. 21, B. 22 bad been issued. The plaintiff 
having raised this point in a suit for a declaration that 
the execution sale of his property was null and void : 

Held, (1) that a proceeding under S- 47 can ba 
treated as a suit and a suit can be treated as a proceed- 
ing. and because there was a determination under S. 47 
of the objeotion raised by the plaintiff the present suit 
could be said to be barred ; 

(2) that as objection regarding the non-issue of 
notice under 0, 21, R. 22, was not raised in the S. 47- 
proceeding, it could not be raieed in the present suit ; 

(3) that even if it was open to the plaintiff to raise 

the point, it oould not be said that the executing Court 
bad DO jurisdiction to cell the property, because no 
notice bad issued by it accocdiog to the provisions of 
O, 21, R. 22. [Para 8] 

Anno. C. P. 0., S. U. N. 28, Pt. 11; 0. 21, R. 22 
N, 5, Pt. 18. 

(c) Civil P. C. (1908), O. 21, R. 22 (3) (Bihar 
amendment)— Sub r. (3) if retrospective. 

In enacting eub-r. (3) the Legislature contemplated 
to explain their intention with regard to the provisions 
contained in O. 21, B. 22, which bad been the'subjeet- 
matter of interpretation in various oases deoided by the 
High Gourts and aleo by the Judicial Committee. The 
sub rule is, therefore, retrospective. [Para 9] 

(d) Interpretation of statutes— Retrospective Ope- 
ration-Statute dealing with procedure. i 

The proviflions of a statute oannot be applied retro- 
spectively in the ahsenee of express enaotment or neoea* 
sary Intendment* Bat the pEovlaions of a statuta 

■ {' 
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dealiijg merely with matters of procedure may properly, 
unless that construction be testually inadmissible, have 
retrospective effect attributed to them. No person can 
have a vested right in a course of procedure, and it is 
an elementary principle that a ptaintift or a defendant 
has the r'ght of prosecution or defence in the manner 
prescribed, for the time being, by or for the Court in 
wh cb be sues, and if there is an act which alters that 
mode of procedure he has no other right than to 
proceed according to the altered mode. [Para 9] 

Anno. C. P. C., Preamble N, 3, Pte. 7 to 12. 

(e) Interpretation of statutes — Retrospective 
operation — Alteration in procedure, 

The general principle is that alteration in a procedure 
is retrospective unless there be some goo4 reasons 
against it. Where a statute is passed for the purpose of 
supplying an omission in a former statute or for 
explaining a former statute, the subsequent statute 
relates back to the time when the prior statute waa 
passed. {Para 9] 

Anno. 0. P. C., Preamble N. 3, Fts. 7 to 12. 

S. C. Ma^umdar—for Appellant ; N. N. Sen—for 
Respondent. 

Narayan J. — This is a plaintiff's appeal 
arising out of a suit in which a declaration was 
sought that Ihe execution sale of the properties 
which are the aubieot-maUer of the suit waa null 
and void and that the defendant firm had 
acquired no title to them by virtue of the pur- 
chase at the court sale, There was also a prayer 
for recovery of possession of the properties in. 
question in case the plaintiff was found to be 
out of possession. The decree in execution of 
which the properties were sold had been obtained 
by the firm Pirthiraj Ganeeh Daa (the respon- 
dent in this appeal) against the firm Ganpatrai 
Balabux in Suit no. 66 of 1926 of the Original Side 
of the Oalcutta High Court, and on leave having 
been obtained from that Court, according to the 
provisions of sub.r. ( 2 ) of E. 60 of 0. 21, Civil P.O.i 
and on the decree having been transferred to the 
Banobi Court, it was executed in that Court 
against the appellant, and the properties in suit 
were sold on S-91936 and purchased by the 
respondent firm who were the decree-holders. 
Thereafter this appellant filed an application 
under 0. 21, B- 90, Civil P. 0., for setting aside 
the sale, but bis application was dismissed after 
contest by the respondent. He then instituted 
the suit out of which this appeal arises and 
sought to impugn the sale on various grounds. 

[2] The defendant firm resisted the plaintiff’s 
claim and contended that the sale at which they 
bad purchased the properties was a valid sale 
and that the present suit was barred according 
to the provisions of o# 21, B. 92 (3), Civil P. 0. 

[3] The appellant in this Court was constrained 
to abandon the several contentions which be had 
pressed with vehemence in the Court below, and 
his counsel confined his argument only to the 
following two points : ( 1 ) That there was no 
decree against this appellant at all and bis 
separate properties could not, therefore, be sold 


in execution of that decree; and (2) that the 
executing Court bad no jurisdiotion to sell t]i» 
properties in question, because, no notice had 
been issued by it according to the provisions of 

O. 21, B. 22, Civil P, C. 

[ 4 ] Before I give my finding on the tw> 
issues canvassed in this Court, it is necessary t(^ 
state some more facts. The decree that had beea 
passed by the High Court of Calcutta had beeix 
transferred to the Banobi Court for execution, 
and the first application for execution had beeik 
filed some time in the year 1926. In that execu- 
tion case, which waa ex. Case No. 60 of 1998, thft 
deoree-holders sought to execute the deoiee 
against this appellant as a partner of the judg- 
ment-debtor firm. The appellant appeared in 
that execution case and filed an objection which 
was registered as an objection under s> 47, Civil 

P. C. That execution case was, however, dismiss- 
ed on 4-1-1932 and along with the execution oasa 
the objection case was also dismissed without ad- 
judication. While these execution and miscellane. 
ous oases were pending in the Banobi Court, tbi^ 
appellant filed a title suit in the High Court of 
Calcutta to set aside ihe ex parte decree that bad 
been passed in 1926. It appears that this suit was 
dismissed according to the provisions of 0. 9 R. 6» 
Civil P. 0., and an application for rehearing filed 
by this appellant according to the provisions of o. ^ 
R. 9, Civil P. 0., was also dismissed Thereafter^ 
an application was filed by the decree- holder 
firm for leave to execute the decree against thi» 
appellant under the provisions of 0. 91, B. 60 (9}» 
Civil P. 0 , and leave was granted. The appel- 
lant then moved the Court for revoking the order 
granting the leave, but his application was dis- 
missed. In September 1934 the execution case in 
which the properties in suit were sold was filed in 
the Ranchi Court and in this case the appellant 
filed a petition of objection under 9, 47i Civil P. 0* 
This application was disposed of by the leatneil 
Subordinate Judge after a keen contest by ihu 
decree holder, and the judgment of the learn- 
ed Subordinate Judge is £x. A in this case. All 
the contentions raised by this appellant weia 
rejected by the learned Subordinate Judge, and 
the execution Qa?e proceeded with the result that 
the properties in suit were sold on 8-9 1936. After 
the sale of the properties the appellant filed an 
application under o. 21. B. 90, Civil P. 0., which 
was dismissed on 14 6-1938 after contest by the 
deoree-holder. auction-purchaser. The suit out of 
which this appeal arises was filed on 16-1>1946» 
and naturally one of the most important -pleas 
taken op by the defeifdant was that the suit waa 
not maintainable in view of the bar provided 
by H. 99 of 0 . 91, Civil P. 0. 

[6] In my opinion, there is no sobstanoe in 
the contention of this appellant that there waa 
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no decree agamsit him whiob oould be exeoufced 
in Es, case no. 61 of 1934 in wbioh hia proper- 
ties were Bold, Order 80, Civil P. 0., contains the 
provisions according to which suite by or against 
BriDQB can be prosecuted, and li. 3 of o. 30 lays 
down that where persons are sued as partners 
in the name of their firm, the summons shall be 
eetved either upon any ope or more of the 
partners, or at the principal place at wbioh the 
partnership business is carried on within British 
India upon any person having, at the tinae of 
eervice, the oontiol or management of the 
partnership business there, The provisions for 
the execution of a decree passed against a firm 
are contained in R. 50of o. 21, Civil P. 0. Accor- 
ding to Bub-r. fl) (o) execution may be granted 
against any person who has been individually 
served as a partner with a summons and has 
failed to appear. There are two sub-rulea under 

B. 50 and they are in the following terms: 

Sub'ruls (2)— “Where the dooree-holder claims to be 
entitled to cause the decree to be executed against any 
person other than such a person aa is referred to In sub* 
r. (1), ola. fb) and'(o), aa being a paitner in the firm, be 
may apply to the Court which passed the decree for 
leave, and where the liability ia not disputed , euoh Court 
may grant such leave, or, where such liability ie dis- 
puted, may order that the liability of such person be 
tried and determined in any manner in which any issue 
in a suit may be tried and determined,*’ 

Sub-rule (3)— “Where the liability of any person has 
been tried and determined under sub-r. (2), tbe order 
made thereon sball bave the same force and be subjeot 
to the same conditions as to appeal or otherwise aa if it 
were a decree.” 

As already pointed out, it is common ground 
that leave bad been granted for executing the 
decree against this appellant, and after tbe leave 
had been granted the appellant made an appli- 
cation to the Court for revoking tbe order grant, 
ing tbe leave. This application was dismissed 
and the decree was consequently executed against 
this appellant as a partner of the firm. If the 
appellant had made an application for revoking 
the order granting tbe leave and that application 
was rejected on its merits, then it is not open to 
him now to contend that there was no decree 
against him and that the execution sale has not 
conveyed any title to tbe auction-piirchaser with 
regard to the properties in suit. The simple fact 
that leave as contemplated by aub.r, (9) bad 
been granted and the application of tbe appellant 
for revoking the leave bad been refused is euffi- 
oient to dispose of the first contention raised by 
tbe appellant before us. In this connection it is 
also important to note that in none of the pro- 
ceedings nptill now this appellant bag seriously 
urged that be is not a partner of tbe firm against 
wbioh tbe decree ezeonied in Ez. case no. 61 of 
1931 had been obtained. It is admitted that 
though he institnted a suit in the year 1981 fox 
eetting aside the decree, even in tbe plaint of 
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that suit he did not urge that bo was not a 
partner of the firm. It will appear from a 
perusal of the judgment, ex. a, which is the 
judgment passed in the miscellaneous case under 
S. 47, Civil P. 0., that even in the objection 
which the appellant had filed in the previous 
execution caeo, namely, Exn. caee no. 80 of 1928, 
he did not urge that he was not a partner of the 
firm Ganpatrai Balabux. The learned Subordi. 
nate Judge after a lengthy disouesion came to 
the conclusion that even in Mise. cage no. 1 of 
1935 which the judgment-debtor had filed in 
Exn. Case No. 61 of 1934, be considered himself 
to be a partner of the firm. Tho learned Sub- 
ordinate Judge has observed as follows : 

"However the disOuBaiong above ahow that objector 
etill oODBidera he ia entitled to Efaare in the judgment' 
debtor firm and as such, for tbe purpose of this case at 
least, he is a partner of that firm.” 

It is no less important that neither in the plaint 
of this suit nor in the grounds of this present 
appeal the appellant has urged that be is not a 
partner of the firm Ganpatrai Balubux. There is, 
therefore, no merit in the contention that there 
was no decree against this appellant which 
could be executed against him, and in execu> 
tion of which his properties could be sold. 

[6] Admittedly, tbe appellant bad filed an 
application under O. 21, R. 90, Civil P. G. after 
the sale of bis properties, and bis application 
was considered on its merits and dismissed on 
14-6-1938. Sub-rule (3) of o. 21 R. 92, lays down 
that no suit to set aside an order made 
under this rule sball be brought by any person 
agaiust whom such order is made. The present 
suit is, therefore, not competent unless tbe 
appellant is able to show that the executing 
Court had no jurisdiction to eell tbe properties 
and that the sale is a nullity. It is, therefore, 
that tbe appellant has raised the contention that 
the sale is without jurisdiotion because no notice 
under O. SI, R. S3, Civil P. C.,was issued by the 
executing Court. It is, of course, common 
ground that no notice under O, 21, R. S2, had 
been issued, though according to sub-r. (l) of 
R. 22 of o. 21, it was necessary for tbe Court to 
issue a notice to tbe person against whom execu- 
tion bad been applied for requiring him to show 
cause why the decree should not be executed 
agaiosi him. The questioiii therefore, arises 
whether in tbe absence of the notice the Court 
bad juriediotion to sell the properties of this 
appellant. A Full Bench of this Court held in 
AjaUal V. Haricharan, S3 Pat. 628 : {a. i. r. 
(Ss) 1946 Pat. 1 F. B.) that a sale held in execu- 
tion of a mortgage decree after the death of 
tbe judgment-debtor but after the service 
of all the necessary prooesBes. including tbe 
sale proclamation, without any notice to bis 
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legal represenlativG is void in the sense that it 
is not valid against tbe legal representative. 
Obatterji J*. Meredith J, (aa he then was), and 
Sinba J. eonstituted tbe Full Bench, Ohatterji J. 
expressed his views in the following terms : 

"I tnnst observe that the word ‘void’ when used 
with reference to a sale, ia not always used in the sama 
sensa. A sale may be void in the seoBe that it is a 
complete nullity, in which case tbe purchager acquires 
no title at all, even against a trespasser. Again a sale 
may be void in tbe secse that it is not valid and 
operative against some particular person, in which case 
the purebaBer requires no valid title against that parti- 
cular person, though be may acquire a title quite good 
and elective against a trespasser. A sale held without 
iseae of notice under 0. 21, B. 22 is a void sale of the 
latter class will appear from the following observa- 
tion of Sir George Rankin C. J. in Chandra. Nath 
V, Nahadwip Chandra, 35 Cal. W, N- 9 : (A. L R, 
(18) 1931 Cal. 4 '6). already cited, ‘the sale which 
follows will be without jurisdiction in the sense that 
even if the sale is to a stranger, the sale will not be 
binding or valid,' A sale of this class is called a ‘void 
sale’ as dietinguised from a ‘voidable sale’ which means 
that the sale is valid and binding against tbe particular 
person concerned, unless and until it Is set aside by 
him in an appropriate proceeding. It will be noticed 
that In all those cases, cited above, in which tbe sale 
was held to be void for want of notice under O, 21, 
R. 22 the question arose between the auction-purchaser 
or persons deriving title from him on tbe one band 
and tbe judgment- debtor or his legal representative 
on tbe other. In this connection it will not be out of 
place to refer to the analogy of a sale iu ezeoatioo of a 
mortgage decree to which a subsequent transferee is not 
a party. Tbe sale, though )otherwiae edeotive, is not 
valid and operative against the subsequent transferee. 
It is not void in the tense that it is a complete nullity. 
Nor Is it merely voidable.*’ 

Thus, his Lordship was not of the view that a 
sale without tbe issue of a notice under o. 21, 
R, 22, Civil F. G,, is a complete nullity, and he 
referred with approval to the decision of Rankin 
0, J., in Chandra Nath v- Nabadwip Ghandra 
DuUt 35 cal. W. N. 9 : (a. T. R. (is) 1931 cal. 
476). Because tbe decision of Rankin 0. J. and 
G. C. Ghose J., baa been referred to with appro, 
val not only in the Full Bench case of Ajablal 
V. Harichardn, (23 Pat. 628 ; A. i. B, (32) 1946 
Fat. 1 F. B.), but also in a later Full Bench case 
Bamlal Sahu v. ML Bamta, A, I. R. (34) 1947 
Fat. 464 ; (26 Pat. 340 F. B.), I should like to 
quote a passage from the judgment of bis Lord- 
chip, Rankin C. J., and especially because tbe 
observation of bis Lordship if applied to the 
facts of this case would, to my mind, be oonolu- 
sive of the point raised before ue. Rankin 0. J., 
quoted the following observation of Kulwant 
Sahay J. in Fakhrul Islam v. Bhubaneshwari 
Ezier, 7 pat. 790 : (A, i. e. (j6) 1929 pat 79) 
which case bad been decided by a Division 
Bench of this Court : 

“All that 0. 21, B. 22 requires is that an oppoitn- 
nity Bhould be given to the judgment-debtors against 
whom execution ia taken out more than a year after 
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the decree to show cause why execution should not 
proceed." 

And then his Lordship proceeded aa follows : 

“In my judgment, that Is tbe substance and the 
meaning of the requirement. I do notin any way seek 
to throw doubt upon tbe proposition that where such a 
notice has not issued and the party who is entitled to 
notice does not in substance get notice and is not given 
or does not take an opportunity to object to the exeou- 
tion of tbe decree, the ^ale which follows will be without 
jurisdiction in the sense that, even if the sale Is to a 
strangGr, tbe sale will not be binding or valid* The 
parties in the present case have been litigating actively 
with each other upon the question whether this exeon* 
tioQ should proceed and how it Bhould proceed. 1 have 
pointed out that, at one stage of tbe caGe, the matter 
was by agreement referred to a gentleman to report aa 
to tbe anionnt of the valuation to be inserted in the 
proclamation of sale. In tbe appeal which came previ- 
ously before this Court there was an affirmation that 
tbe sale was to take place and the proclamation was to 
issue. It appears to me to be merely piling unreason 
upon technicality to hold upon tbe circumstanoes of 
this case that it is open to the judgment-debtors on 
these grounds to object to the jurisdiction of the Court 
because they have not got a formal notice to do eome* 
thing, namely, to dispute the execution of the decree 
when in point of fact they were busy disputing abont 
it in all tbe Courts for the best part of the last two 
years. 1 decline to push the doctrine so far as that and 
it seems to me that the execution should proceed.’* 

[7] It geema that the Privy Council decision 
In Baghunath Das v. Sundar Das, 41 1. A. 961: 
(a. 1, B. (i) 1914 F. 0. 129) bad been pressed 
upon their Lordships of the Oalootta High 
Court, and it is therefore that Rankin G. 
observed that the abstract logic of tbe case of 
Baghunath Das v. Sunder DaSt (41 1 . A. 961 : 
A. I, B. (l) 1914 F. 0. 329) ebould not be pushed 
to a ridiculous extreme. As a matter of faot, tbe 
following observation of the Judicial Committee 
in Baghunath Das v. Sunder Das, (41 1. A. 
251 : A. I. B. (1) 1914 F. 0. 129) leaves no room 
for doubt in my opinion that the principle laid 
down by their Loidsbips cannot be applied to a 
case where a judgment-debtor bad not only 
knowledge of the exeoniion proceeding bat bad 
litigated actively and put forward all possible 
objeotions for defeating the execution oase : 

“A notice under that section should have called upon 
the official asBlgueo to shew cause why the decree 
ebould not be executed against him. Had the official 
assignee been served with such a notice, It is at least 
probable that be would, aa in their Lordships* opinion 
he certainly could, have shewn good cause why the 
decree should not be executed, tbe property having 
under the Act and vesting order been transferred to 
him for tbe benefit of tbe creditors of the insolvent 
generally. It is possible that tbe notice might be uphdd 
as a proper notice preliminary to adding tbe official 
agsignee as a party under S. 32, if that section were 
applicable, but in order to bind a party added under 
that eeotion, he has, after being added, to be served 
with a sarnmone to appear and answer, and it is not 
suggested that any such summons was served. Similar- 
ly, it is cot suggested that any order to carry on 
proceedings was obtained under S. 372. Having obtain* 
ed leave in that behalf the respondents proceeded to 
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setve the notice in question, and tiieir Lordships will 
^-assume that the ootloo was duly served on the oOioial 
'assignee. The official assignee took no notioe of it, 
possibly beoauae he had no objeotion to being aubstitu- 
<ted as a patty, and eipeoted to be served with ootloe of 
^ny further application against him. There is no 
<QvidonoQ that be knew that an order for sole bad been 
<already made.'* 

This oannot be regarded aa a case in which the 
■'appeUant did not know that an order for sale 
iiad been made. A perusal of the judgment oE 
Abe learned Subordinate Judge, Ex. A, in the 
'inisaeUaneoug case under 9. 47, Civil P. C., will 
.show how actively he contested the decree- 
holder's claim in the execution proceeding and 
^that he raised all possible objections which could 
iba raised for defeating the decree-holder's claim. 
But neither in the S. 47- proceeding nor in the 
'proceeding under 0. 21, R. 90, Civil P. 0., did 
.^e raise the point that the execution Cise was 
not maintainable, because no notice under o. 2i, 
JB. 2SI, had been issued. The Judicial Committee 
.have held in a very recent case, Shtvraj Go- 
ipalji V. Edappa<(ath Ayisci Bit A. I, R. (36) 
1949 P. 0. 302 : (1949-2 M. L, J. 493) that where 
in an earlier execution proceeding a decree - 
'holder could have raifed a plea that the judgment- 
'debtoc had an interest in certain property 
which could be attached under bis decree but that 
plea was not raised through hie own default 
and the execution was dismissed, the dismissal 
-operates as res judicata in the subsequent 
•execution proceedings and even apart from the 
provisions of fl. 11, Civil P. 0., it should be 
sQontrary to the principle to allow him in fresh 
proceedings to renew the same claim, namely, 
'that the properties in question were properties 
Aiable to attachment. If the principle of tea 
dndicata is applicable in the case of a decree- 
dioMer in such circumstances, it will also be 
'applicable in the case of a judgment. debtor in 
-^similar circumstances; and we cannot in this 
<oa 80 overlook the provisions of sub-s, (l) of S. 47 
which runs as follows: 

*‘A)l qaeatioas arising between the parlies to the suit 
'in which the deeres wag passed or their ropresentatives, 
oa>nd relating to the execution, discharge oc satisfaction 
-of the decree, shall be determined by the Court execut* 
• log the decree and not by a separate suit.” 

[81 A proceeding under B. 47 can be treated 
-as a suit and a suit can be treated as a prooeed- 

i ing, and becaase there was a determination 
under s. 47, Oivil P. 0., of the objections raised 
uby this appellant, the present suit can be said to 
be barred and according to the principle laid 
^down by their Iiordebips if the objection regard- 
ijing the non-iEsue of notioe under o. 21, B. 22, 
/Civil Pi 0., was not raised in S. 47-proceed- 
-i bag, it cannot be raised now. Even if, however, 
t it is open to the appellant to raise this point, 
,<^he diotum laid down by Bankin 0. J. in Ghandra 
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NafA Bagchis case, 35 cal. w. n. 9: (a. T. n. 
(18) 1931 Oal. 476) referred to with approval in 
the two Full Bench oases of this Court is a EuOi- 
oient answer to the contention of the appellant 
before us that the sale wag without jurisdiction, 
because no notice under o. 21, r. 23, had been 
issued. Meredith J, in the case of Ajablai v. 
Eartoharan, 23 pat. 628: ( \. i. K. (33)i9i5rat. i 
F. B.) went further than Obatterji J. and obser. 
ved as follows; 

"Aa I read bis judgment (jodgmont of Chatterji J.), 
be is aIgo of opinion that the sale Is nut a nullity. He 
holds it void merely in the sense that it ig not binding 
upon the legal repreientative of the judgment debtor. 
He suggestg it is something that can be validated by 
oonfirmatioo if the legal representative is subsiituted 
before that ie done. He does not seem to regard it as 
SOJaetbiog that oan be attacked collaterally eo that aoy 
one can treat the purchaser as a trespaaser. He holds 
indeed that not even the judgment debtor's legal 
representavive can ignore it and eject the purchaser as 
a treepasaer, because the legal tepreseniaiive can only 
resist the purchiiser’s possession, or recover possession 
if he has lost it, by paying up the rederap'ion money. 

DehoitioDS of the words ‘void’ and ‘voidable’ may 
differ, and it seems to me the question whether tbs 
sale (3 to be called void or voidable is consequently not 
EO important. The crucial question ig whether it is 
somatihiDg that has to be set aside or something that 
can be ignored. That, to my mind, ia equivalent to the 
quesiiOQ whether it operates or does not operace, unless 
and until challenged, as a transfer of the title. I have 
adopted the definition that a ‘void gala’ is one which 
can be attacked collaterally as having transferred no 
title at all to the purchaser, and can be ignored by the 
judginent-deblor or bis legal representative, or whoever 
was the owner of the property at the time of the sale; 

♦ * ♦ ift 

My answer to the question referred to the Full Bench 
is that in none of the ciicunaetances which can arise 
within the terms of the reference is the sate void in 
the sense that it can ba attacked collaterally or ignored. 
The sale may, however, be voidible upon a proper 
application or suit as the case may be.” 

Sinba J, agreed with Chatterji J. in answering 
the question referred to the Full Ben^jh and htid 
that the sale contemplated in the question was 
void ag against the party not before the Court in 
the sense that it wes not valid and operative 
against him. None of the Judges was thus of the 
opinion that the SFile in the absence of a notice 
under O 31, R. 23, Civil P. 0 , should be regar- 
ded ag a complete nullity. In the second Full 
Bench case in which the provisions of o. 31, 
B. 22, came to be considered, the judgment of 
the Court was delivered by Dag J., and the fol. 
lowing observation of bis Lordship appears to 
me to be important for our present purpose : 

“It ig, no doubt, the duty of every Court to see that 
a notice issued by it is served in the manner required 
by law. This, however, Is not a matter of juriadiotion; it 
is a matter between the Court and its officers. If there 
is any irregularity of service, the person aggrieved is 
not without a remedy, and It cannot be said that the 
object of the rule ia frustrated. The person afiected by 
the irregularity may apply for setting aside the sale by 
taking appropriate proceeding within the time allowed 
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by law. There may be a case where the party entitled 
to a notice under 0. 21, it. 22, comes to know of the 
execution and appears to contest it in spite of a defect 
in the niothod of service. Can it be said in such a case 
that tIiQ object of the rule is frustrated and that the 
not-ca must again be served properly? As Binkin C. J. 
bad observed iu Chandra Natliv. Nahadw'ip Chandra, 
35 C. W. N, 6: (A. I. It. (13) 1531 Cal. 476) to hold eo 
would be ‘to push the abstract logic of the ease in 
Piaghunalh Das v. Sundar Das, 411. A. 251: (A. I R. 
(Ij 1914 P, C. 129) to the ridiculous extreme,’ and 
would ha ‘piling unreaeon upon technicality’." 

I ii 0 :d not refer to the earlier deciaions of this 
Oiurt or the Oaloutt^ High Court with regard to 
the provisions contained in R. 22 of 0. 91, Civil 
P. C., when with the help of these latest deoi- 
eious the point raised before ua can easily be 
determined. 

[9] A new sub. rule has now been added to 
B. 22, and the amendment has been uotided in 
the Bibac Gazette, dated H-5-1947, under Nofcifo, 
NO, &9 -r/aiI- 6 47, dated 8-5-1947. The new sub- 
rule is eub-r. (3) of B, 22, and it lays down as 
follows ; 

“Proceedings held in execution of a decree shall not 
be invalid solely by reason of any omission to issue or 
failure to serve a notice under sub-r, (1) or to record 
reasooe where such notice is dispensed with under sub- 
r, (2) unless the judgmoot'debtor has sustained subs* 
rantiai injury thereby." 

It was, however, contended by the appellant's 
learned counsel — contention which cannot be re. 
garded as absolutely without substance — that 
this rule can hive no retrospective effect. Cer. 
tainly, the provisions of a statute cannot be 
applied retrospectively in the absence of express 
enactment or necessary intendment. Bat can 
it be said abojt this provision that it relates to 
an existing right? It is either a provision deal- 
ing with matters of procedure or it merely 
interprets the provisions which already existed, 
and moat probably this sub-rule was added to 
the existing provision with the intention that 
the Courts of Justice may not hereafter feel any 
difficulty in interpreting it. As was pointed out 
by Ehaja Mohamad Noor J., in Sourendra 
Mohan v. Secy, of State, 14 Pat. 283 ; (A. I. R. 
(21) 1934 Pat. 701) : 

•‘It 13 a well settled ptiuolple of law that the Xiegia* 
latuce mu^t be taken to be aware of the intetpretation 
of the gtatme enacted by them by the Gcuits; and if 
they hud that the interpretations by Courts of justice 
ate not in ooofoimity with their Intention they should 
amend it to bring it in conformity with their intention.*’ 

The sub-rule merely lays down how the Oourta 
of justice should deal with an objection to the 
effect that proceedings in execution should be 


Civil P. 0., filed by this appellant was dismissed- 
in June 19S8. Because of the bars provided by 
S. 47 and o* 21, R. 92, Civil P. 0., the present 
suit was not maintainable, and if in the preBenb- 
suit the same questions are raised wbich coald 
have been raised in the proceeding under S. 47^ 
Civil F. C., OF in the proceeding under 0. 91, 
R. 90, I do not think that the new aab.rul» 
wbich lays down that proceedings shall not be 
invalid solely by reason of an omission to issue 
a notice under sub-r. (l) should be ignored 
while determining the question how far the> 
execution proceeding and the sale held in exe-^ 
cution of the decree can be held to be invalid* 


As laid down by their Lordships of the Judicial 
Committee in Delhi Cloth ^ General Mills^ 
Co. Ltd V. Income tax Commissioners, Ddk$, 
A. T. B. (14) 1927 F. 0. 242 : (9 Lab. 284) the 

provisions of a statute dealing merely witb^ 
matters of procedure may properly, unless that 
oonstiuotion be textually inadmissible, have 
retrospective effect attributed to them. Ko 
person can have a vested right in a course of 
procedure, and it is an elementary principle 
that a plaintiff or a defendant has the right of 
prosecution or defence in the manner prescribed 
for the time being, by or for the Court in which 
he sues, and if there is an Act which alters that 
mode of procedure, he has no other right tbanl 
to proceed according to the altered mode. If* 
in spite of being unsuccessful in the prooeedinga 
under 8. 47 and o. SI, B. 90. Civil P. 0., this* 
appellant has now chosen to file a suit which ia- 
apparently not maintainable. I do not thinks 
that be can get over the interpretation wbiob 
has been placed on the provisions of 0. 21, B. 22^ 
by the new snb-rule which, in fact, lays dowi> 
as to bow those provisions have to be interpreted, 
in a case in which an execution is oballengeil 
as invalid on account of the non-issue of 
notice. The general principle certainly is Ihat^ 
alteration in a procedure is letrospective unless 
there be some good reasODS against it. Where- 
a statute is passed foe the purpose of supplying 
an omission in a former statute or for explain- 
ing a former statute, the subsequent statuta 
relates back to the time when the prior statatel 
was passed. "Baron Paike", said Lird Hather-l 
ley in Pardo v. Bingham, (1869) 4 Ob. 736 at 
p. 740 : (90 L. T. 464) ‘*did not consider it an 
invariable rule that a statute could not ]» 
retrospective unless so expressed in the very 
terms of the section which had to be oonstrned*. 


regarded as invalid, because a notice under 
o, 21, B. 22, has not been issued, or where while 
dispensing with the notice the Court has. failed 
to record reasons for not issuing eueb a notice. 
The execution proceeding had terminated long 
ago, and even the application under o. 21, R. 90, 


and said that the question in each oase waSt . 
'whether the Legislature had sufficiently express- 
ed that intention. In fact, we must look to th^ 
general scope and purview of the statute and* ; 
at the remedy sought to be applied, and oo^ 
sider what was the former state of the IdWi an® j 
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\?hai it was that the legialature "ooDtemplated." 
Oertahily, in ibis case tbo Logitlature oontomp. 
lated to explain tbeir iutontion with regard to 
the provisions contained in o. 21, R. 23, which 
bad been the subjeot- matter of interpretation in 
yatiouB oases decided by the High Courts and 
also by the Judicial Oommittee. Even if, how- 
ever, this new sub-rule cannot be said to have 
retrospective elTeot, for reasons already given, I 
am not prepared to hold in this case that the 
sale of tha judgment-debiior’s property is a 
nullity because no notice under o. 21, b. 23 , 
had been issued in the execution case against 
him. My conclusion, therefore, in agreement 
with the learned Subordinate Judge, is that the 
sale is not without jurisdiction because the notice 
under o, 21, B. 22 bad not been issued. 

[lol Though it is not necessary, 1 should 
mention that the final decree in tha partition 
Buit between the plaintiff and the other mem- 
bers of his family was passed on 12 12-1936, 
that is, after the impugned sale in Ex. case 
NO. 61 of 1936 had taken place and, therefore, 
the decree.holder not bound to proceed 
against the properties as allotted to the plaintiff 
on partition. The appellant’s learned counsel 
did not make any point because of the final 
decree in the partition suit, and as 1 have 
already stated, except the two contentions which 
hare been disouseed above, no other ccntention 
has been urged before us in the appeal. 

[Ill In the result, the appeal fails and is 
dismissed with costs. 

h. 

[12] Imam J. — I agree to the order that 
the appeal be dismissed. I would not like to 
express any definite opinion, as yet on the new 
Bub-r. ( 3 ) of 0. 21, H. 22. 

F.R.B. Appeal dismissed. 


A.I. K. (88) 1931 Patna 339 [G, N. 79,] 
Mbbesdith and Ramaswami JJ. 

Firm Mohar Lai Sahu and another — 
Appellants v. Bar Krishna Bhagat and others 
— Bespondents, 

A. F. 0. O. No. 169 of 1947, Decided on 14-9-1949. 

Limitation Act 1908), Art. 183 _ Revivor — 
What constitutes — Order granting leave under 
O. 21, R. 50, Civil P. C., to proceed against 
partners of firm does not constitute revivor. 

To eonetitute revivor of a decree (here must be ex- 
pressly or by implioition, a determination that the de- 
oree Is still capable ol execation and the deoiee-holder 
is entitled to enforce it. [Para 3] 

An order by tbs High Oonrt on an application by the 
deoree-holder for leave nnder O- 21, B. 60, Civil F. G., 
to proceed against eertaln partners of a firm granting 
■uoh leave does not 'revive* the decree within the 
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meaning of Art, 183, Iiiraitalion Act: Caso lair review- 

ed. (I'iLra 9J 

Anno. Lim. Aot, Art. 183, N. 10, Pt. 6. 

L. K. 3 ha and Nripendra TJath iion — for Airpcl- 
laiits\ S. C. 1/isru and B. K. N, Singh — for Jies- 
pondents. 

Ramaswami J. — The eo^e question in this 
appeal is whether the extoution of a decree 
made by the Oalcutta High Court on tho origi- 
pal side is barred by Art. 183, sch. i, Limitation 
Act. 

[ 2 ] The decree was granted by the Oulcutta 
High Court on 12-7-1929. The present applica- 
tion for execution was mado on 1.3-1946, in the 
Bhagalpur Court after a lap^e of twelve years. 
But on 3-8.1944, the decree-holder had applied 
to the Calcutta High Oonrt for leave under o. 21 , 
R. 50, Civil P. 0., to proceed agiinst certain 
partners of the firm. On 3-3. 1944, the High Court 
granted the leave. On behalf of (he apfellante 
the argument is addreesed that tie order of the 
Calcutta High Court “revived” the decree within 
the meaning of Art. 183, Limitation Act. 

[2a] The question, therefore, must be deter- 
mined on the words of Art. 163, ag a matter of 
etalutory construction. 

[.Sl There is no definition of the term “revi- 
vor” in the Limitation Act, but the historical 
review contained in the judgmentg in the cages 
of Ashooiosh Datlv, Doorga Chur?}, 6 cal.soi: 
(8 C, L. R, 29), Futieh Barain v. Ghundrabati 
Ckaudhrainf 20 cal. 551 and Jogendra Chandra 
Hoy V. Shy am Das, 36 Oal. 643 : (i j. c. 168) 
Bhows beyond doubt that the procedure for re- 
vivor of judgment on the original side of the 
Calcutta High Court was eubetantially aualo- 
gous to the writ of scire facias under the com- 
mon law, That procedure was subsequently 
embodied in 88. 248 and 249, Civil P. C., 1883, 
and was reproduced as 0 21, Hr. 22 and 23 of 
the Code of 1908. Under these provisions, where 
an application for execution is made, a notice is 
required to be issued to the person againet whom 
execution is applied for, if more than one ytar has 
elapsed f rom tfaadate of tha decree. The notice calls 
upon him to show cause why the decree should 
not be executed againet him. If he does not ap- 
pear or does not show cause to the satisfaction 
of the Court, the Court orders the decree to be 
executed. The order for execution thus made 
operateB as a revivor, but the mere is-ue of the 
notice does not by itself produce that oonEe- 
quenoe Monohar Dassv, Fuitak Chand, 30 cal. 
979: (7 G. w. N. 793). The true rule has been 
enunciated in Kamini Debi v. Agere Nath, ix 
c. I/. 3 . 91: (4 I, c. 402), namely, that to consti-, 
tute revivor of a decree there must be, expressly 
or by implioatiOD. a determination that the de-: 
creeisetill capable of execution and the decree, 
bolder is entitled to enforce it. 


Firm Mohar Lal v. Har Kribhna (Hamas^cami J.) 
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[ 4 ] In Chutterp'iit Singh v. Sait Sumari 
Mall, 43 Cal. 903; (a. I. B. (3) 1916 Gil. 488 
F. B.) a Full Bench of the Oilcutta High Oourt 
decided that an order for transmisaion of a decree 
wa9 not an order on an application for execution; 
it was a proceeding taken with a view to further 
action by way of execution elsewhere on which 
action, unless previously determined, the ques- 
tion of the right to execute the decree is decid- 
ed. Consequently the Full B^nch decided that 
the order made upon the application did not 
operate as a revivor within the meaning of 
Art. 1S3, Limitation Act. 

[6] This Cise wag expressly approved by the 
Judicial Committee in B inku Behari Chatter ji 
V. ISlaraindas Dult 55 cal. 600, in which the 
High Court bad ordered a decree to he trans- 
mitted for execution to a district Court. Before 
the order was passed, the j adg men t. debtor ap- 
peared in the High Court and upon bis petition, 
the decree had been varied with hig consent. 
Even go, the Judicial Committee held that the 
order of the High Court did not operate to re- 
vive the decree so as to extend the time within 
which, iiQder the Limitation Act, 1908, an appli- 
cation to enforce it must be made, 

fcl Reference should be made to Muthiar 
Cketliar v Ckidambaran Chetti, 65 Oal. 678 : 
(a. I. R. (16) 1928 Cal. 686) In which there was 
an adjudication in the execution stage of the 
quegtion whether one of the judgment-debtors 
was a partner in the defendant firm and, as'suoh, 
whether the decree was validly passed. An ap. 
plication for execution wag made by the appel- 
lant as agsignee of the decree. The application 
was served on Subramania who obtained a rule 
on motion calling upon the appellant to show 
cause why the decree should not bo set aside 
and execution stayed. On 17-8-1923, it was order- 
ed that an issue be tried as to whether Subra- 
mania was a partner in the defendant firm and 
that all ' further proceedings in the execution 
should be stayed until the trial of the eaid 
issue.’* Apparently the validity of the decree 
depended upon this iesue which was determined 
against him by an order of Thornhill J. on 
2C-5-1924, which declared that Subramania was 
a partner of the said firm and his application to 
set aeida decree was dismissed . Rankin, 0. J. 
and M it ter J. held that even so the adjudication 
by the High Oourt could in no sense be regard- 
ed as a determination by implication that the 
decree was capable of execution or that the de- 
cree.holder bad a right to execute the deoree, 
and that such an order could not revive the de- 
oree within the meaning of Art. 183, Limitation 
Act, 1908 

[7] In Support of appellant the learned Ad- 
vooate. General relied upon BhctgwanManaji v. 


A. I. B* 

Hiraji Premaji, A. I, B. (19) 1932 Bern. 616: 
(140 I. 0. 619) in which an applioatim under 
O. 21, B, 50, was held to be an application for 
execution of the decree obtained against the 
partuerehip. But the case must be distinguished, 
for the learned Judges were construing not 
Art. 183 but Art. 182 Limitation Act. 

[8] On the contrary, in Harnarain v. Daya. 
hkai Ena Chand, 19 Pat- 909: (a.LR, ( 27) 1940 
Pat. 696) a Division Bench of this Court held 
that the proceedings for obtaining leave to ex. 
ecute the deoree against a partner of the firm 
under o. 21, B. 60 (2) did not operate as a revi. 
vor within the meaning of Art. 183. Limitation 
Act. In 1924 the decree-holder obtained deoree 
against the judgment- debtor firm in the Bombay 
High Court. In 1938, the deoree was transferred to 
the Court of the Buboidinate Jndge at Motibari 
and leave was obtained under 0. 81, B. 50 (3), 
Civil P 0., 1303, to execute the decree against 
Har Narain a partner of the judgment-debtor 
firm. But the execution case was dismissed for 
default. In 1937 another application lor exeon. 
tion was filed egainst Harnarain, but the Divi* 
sion Bench held that the proceedings for obtain, 
ieg leave to execute the decree would not operate 
as revivor and the execution was time-barred. 

[9] Upon this review of these authorities, it 
is manifest that in the present case there has 
been no revivor of the decree within the mean, 
ing of Art. 183, Limitation Act. 

[10] In my opinion, the order of the Subordi. 
nste Judge is correct and this appeal must be 
dismisged with costs. 

[ 11 ] Meredith J, — I agree. 

D.R,B. Appeal dismissed. 


A. 1. R. 38) 1951 Patna 340 [G, N. 80.] 
Binha andNabayan JJ, 

E huh Narain Missir and others ~ Appellants 
V. Bamchandra Narain Dass — Bespondent. 

A. F. O. D. Nos. 274 and 27-5 of 1915, D/- 26.1-1950, 

(al Civil P. C. (1908). S. 92- Charitable and Re- 
ligious Trusts Act (1920)— Applicability — Trust 
for public purposes is essential - Burden of proof 
— Gifts to Mohant of an astbal — Dedication for 
public purposes — Use ofrezpression ‘Shriprft* or 
‘ Vishnuprit’ —Inference. 

For applying Aot XIV [14] of 1920 or S. 92, Civil 
P. C, it most be established that the trust was snb- 
Btantially for public purposes of a charitable or religi* 
oas nature. It is not euffioient if one or some of tho 
purposes of the trust are publto* [Para 7] 

To 0 institute a trait oreated or existing for a pablfo 
purpose of a charitable or religious nature withiu the 
meaning of Aot XIV [14] of 1920, the author or 
authors of the trust must be ascertained, and the in-, 
ten tion to create a truet m ust be iodioated by words 
or aots with reasonable oeitalnty. Uoreover, l&e par- 


1951 


Patna 341 


Khub Nauain 7. Bamohandra (^ara\j<xn J.) 


pose o( the trust, the tirust property, and the beneQ- 
oiaties must be iudioated so as to enable the Court to 
admiolater the trust if ceciulied, [Para ?j| 

Where an astbal is founded by a bairag! Sadbu and 
there is not hi og to show that the fouudt^r dedicated 
the temple attached to it for public use, the mere fact 
that during festivals and on ceremonial ocoasions a large 
Dumber ol people used to oome to the temple to make 
oSeriogs and to reoeive yrcistd otiunot etlablisb that 
the temple was a public inatitulion So also the feed- 
ing of Srdbus and the distribution of alms and the 
eatertaiarnent of guests are inevitable in a temple and 
these are merely Lnoidental to the worship of the 
deities. Where properties have bteu gifted to the 
Sklohant of the aathal without any indication that they 
were dedicated for public ure, the mere use of the 
espreision ‘Visbnuptiti* 'Sheoprit' or Sriprit’ in the 
deed of gift does djC indioatu tnat tbe gift was made 
for public purposes. The incidonta attaching to tho 
properties depend in each oaee upon tbe condiiions 
on which the properties were dedicated or upon the 
oonditioDs which can be gathered from the way they 
have been dealt with or wbioh may be inferred from 
the usage and tbe custom of tbe institution, 

[Paras 3, 4, V] 

Anno. C. P. C., S. 92, N. 5. 

(b) Evidence Act (1872), S. 43 - Statement of 
facts in previous judgment cannot be used as 
evidence in subsequent case to decide points which 
are in issue in that case. [Para 6] 

Anno. Evi. Act S. 43, N. 3, 

B.C.D^, Prem Lall and A.C, Rd'j —for Appellants; 
L, K Jha, P. Jha and Salyananda Kumar ^ 
for Respondent, 

Karayan J. — Appeal no, 274 arisea out of 
Title Suit NO. 10 of 1943 and App. no. 275 arisea 
out of Title suit no 3 of 1943. in Suit No. 10 of 
1943, wbioh was instituted in the Court of the 
Subordinate Judge of Darbhanga on 6-2 1913, 
the plaintiff was Mahanth Bamohandra Narain 
Dies and the defendants were Khub Narain 
Missir, Ramkishun Tbakur, Shubhnarain Pande 
and Bamsander Pande, and in Suit No. 3 of 
1943, which was instituted in the Court of the 
District Judge of Darbhanga, the plaintiffs were 
one Rambihari Thakur and Khub Narain Missir, 
defendant 1 of Suit No. 10 of 1943, The defen- 
dants of Suit NO. 10 had filed an application 
under s, 3 of Act xiv [14] of 1920 before the 
District Judge of Darbhanga for direoting the 
Mahanth to furnish accounts for being examin- 
ed and audited, and tbe then District Judge 
directed the Mahanth to produce tbe accounts 
foe the years 1345, 1346 and 1347. The Mahanth 
moved this Court in civil revision against 
this order, but his application was dismissed. 
The Mahanth then filed Title Suit no. 10 of 1943 
for a deolaration that tbe 

'‘properties and temple appeitaioiDg to the aathal 
were private trust to whiob Act XlV [14] ol 1920 
was inapplicable, and that aa such the order of tbe 
District Judge dated 5.7-1941 and tbe order ol ibe 
High Oourt dated lB-B-1942 were illegal, ultra, vires 
and void." 

In tbe meantime Kbub Narain Missir and one 
Bambihari Thakur bad moved the Advocate- 


General of Bihar for giving hia conppnfc for the 
institution of a suit under S, 93, Civil P. 0, 
against the Mahanth. The consent of tbe Advo- 
cate- General wag obtained on 13-4 1943, and 
thereupon Khub Narain and Bambibari instituted 
Title Suit NO. 3 of 1943. While the contention of 
tbe Mahanth in the suit instituted by him was 
that the properties apfartaining to tho asthal- 
had not been dedicaled for publio purpose of a 
charitable or religious nature, and no trust either 
express or constructive had been created, the case 
which Rambihari and Khub Narain made out in 
their own plaint was that tho temple was a 
public temple and that the properties .attached 
to it were dehottar and trust propetties. The 
allegations substantially were that in the said 
asthal there is a public temple in which the idols 
of Sri Ramji, Jankiji and Lacbhmanii wtre in- 
stalled, and that the said asthal owned and pos- 
sessed considerable properties the iccome of 
which was spent in maintaining the asbtbal and 
acquiring other properties for religious and cha- 
ritable purposes. It was further alleged that the 
defendant since hia accsssion to the office of 
Mahanth had wasted the asihal properties and 
had been leading an immoral life, Tbe plaintiffs 
instituted, this euit aa memters of the Hindu 
public, and their alleged cbuso of action was 
that tho defendant had committed breaches of 
the trust. The pray« r was that the Mahanth be 
removed from the office and anoth^'r suitable 
person be appointed in his place. It wag farther 
prayed that tho Mahanth be ordered to render 
accounts of the funds of the asthal which had 
oome into his hands, and if it be found that be 
bad misappropriated any money belonging to 
tbe asthal, a decree for the recovery jof the same 
may be passed against him personally. 

[2] Both the suits were heard together by the 
learned District Judge, who, by hia judgment 
dated 7-8-1916, decreed Title suit No. 10 of 1943 
which had been instituted by tbe Mahanth de. 
daring that the properties detailed in tbe sche- 
dules attached to the plaint of the Mahanth were 
properties to wbioh Act xiv [14] of 1920 was 
not applicable. The learned Judge dismissed 
Title Suit NO. 3 of 1943 On the finding that it 
had not been establisbed that there was a truet 
for publio purpogee of a charitable or religioua 
nature, and that consequently P. 92, Civil P. C., 
was inapplicable, Rambihari Thakur and Khub 
Narain Miaair, the plaintiffs of Suit No. 3 of 
1943i have preferred f.a, no. 275 of 19-45 against 
tbe decision of that suit, and the four defendants 
of suit NO. 10 of 1943 have preferred F. A. No. 
275 of 1945 against tbe deoieion of that euit, 
and the principal matters of controversy in 
theee two appeals are whether the proper, 
ties mentioned in tbe plaint of Suit NO, 10 
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wera tleboltar properties and were held on 
trust for purposes of religious and charitable 
nature, and whether tha Mabantb baa rendered 
himself liable to removal from his office on ac- 
count of his alleged misfeasance and malversa- 
tion. One of the iirgumenta advanced on behalf 
of the appellaDta before ua was that the Court 
below should hive in this case held that the as- 
tbal was a public icstitution and that the pro- 
perties appertaining to it were held on trust for 
public purposes of a religious and charitable 
nature wheri it negatived the contention of the 
iirabanth that the asthal properties were his 
private properties. In other words, the conten- 
tiion of Mr. De for the appellants was that the 
Court below by coming to the fiinding that the 
properties were held oo private trust had made 
Out Q third case. But, I thinh, the learned Judge 
has been quite careful in his statements and 
findings, and he has conc-luded his discussion on 
this point with the following observation: 

“Oa a coijsidetalion o£ all the facts and cireutQ' 
staacea oi this case and keeping in view of the Eulings 
referred to above, I am unable to hold that the disputed 
properties were held in trust for a public purpose of a 
charitable or religious nature, It is unnecessary for me 
to consider whether the properties are held in private 
lru;t or whether they are private properties of the 
Wabauth.” 

But it can, however, be legitimately contended 
fay the appellants that the amendments which 
have been made in the plaint of Suit NO. 10 of 
1343 go to show that the Mahanlh was at first 
not clear regarding the stand which he ebould 
take and whether he should claim the pro- 
perties as private trust properties or as bis 
own private properties. His ultimate decision, 
however, was that he should claim the properties 
as his personal properties, and, therefore, certain 
important amendments were made in the plaint. 
For the words ''religious institution” the word 
^ temple" was substituted, and for the words 
private trust properties” the words "private 
property were substituted. The plaint, as it 
stands now, no doubt, fihows that the Mahanth is 
claiming these properties as bis private proper- 
ties. But it w’ould not bo a sound contention that 
if tbe contention that the properties are bis 
private properties is negatived, tbe Court must 
hold that Ihase properties are held for public 
purposes of a charitable and religious nature, 
Tbe only^ relief sought by the Mahanth in bis 
own suit is that it be declared that the properties 
attached to the asthal and .the temple are pro- 
pertia? to which Act xiv [ 14 ] of 1920 has got no 
application, and this relief the Mahanth would 
be entitled to whether be claims the properties 
as his own or as private trust properties. It 
does not, therefore, matter much if in the begin- 
iiing be claimed these properties as private trust 
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properties and is now claiming them as bis 
personal properties. So far as tbe plaintiffs of 
Sait NO. 3 are concerned, their action cannot 
succeed unless it is held that the asthal is a public 
institution and that the properties appertaining 
to it are held for public purposes of a charitable 
or religious nature, and the Mahanth is cer- 
talnly entitled to the declaration which he seeks 
if tbe trust is not held to be a trust for purposes 
of a chartitable or religious nature. The diffe- 
rence in the wordings of the original plaint and 
the wordings of the amended plaint cannot, 
therefore, be of any assistance to the appellants 
in establiabing tbe case which they have made 
out. 1 cannot agree with Mr. De that tbe use of 
tbe word "institutiou” in tbe original plaint 
indicates that there was a trust for public pur- 
poses oi a charitable or religious nature. The 
temple would be called an institution even if 
there are properties appertaining to it which can 
be regarded as private trust properties. The 
whole question in this case, therefore, is whether 
the asthal is a public instituilon and the pro. 
perties appertaining to it have been held for 
public purposes of a charitable or religious 
nature, and tbe onus is on tbe appellants to 
show that the properties have been held under 
a trust for public purposes. In order to deter- 
mine this point we have to investigate what was 
the origin of this institution and bow it has been 
developed and what has been its ration d'etre. 
As has been repeatedly pointed out, a "trust'* 
in the sense in which this expression has been 
used in English law is unknonvn to tbe Hindu 
system. As was pointed ont by their Lordships 
of tbe Judicial Committee in the well-known 
case of VidySt Varuthi Thirthd v, Baluecumi 

Ayyar^ 44 Mad. 831 : (A. I. B. (9) 1322 P. 0. 
123), 

''HtQclu piety found expression in gifts to idols and 
images ooDsecrated and Installed in temples, to religious 
iostltutfoDS of every kind, and for all purposes ooosi* 
dered meritorions in the Hfndn Booial and religtona 
Bystem; to Brahman, fJostuamis, sanyasis eto.” 

Their Lordships quoted with approval the fol- 
lowing observation of tbe officiating Chief 
Justice of the Madras High Court in the case of 
Kailasam Pillai v. Nataraja Thambiran, 33 
Mad. 265 : (6 I. o, 4): 

think, then, that it cannot be predioated of tbe 
bead of a mutt, such, that he holds the pcopettlea 
coQstituting its endowments as a life tenant or aa a 
trustee. The incidents attaching to tbe properties depend 
in each aaee upon tbe conditions on wbioh they wrd 
given, or which may be inferred from the long*oon- 
tinned and well-eatablished neage and custom of tbe 
institution in respect thereto.” 

[3] There can be no doubt that the incidents 
attaching to properties depend in each case upon 
the conditions on which the properties 
dedicated or upon the conditions which can 
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^S&thered from tbe way the properties have been 
^eftU with or which may be inferred from the 
usage and the oustom of the institution, la 
Ram Park^sh Das v. Anand Das, 49 I, a. 73 : 
■<A. I. R, (3) 1916 r. 0. 2CC1 their Lordships of 
the Judicial, Committee observed that an asthal 
is an institation of a monastio nature, and that 
tt is established for the service of a particular 
^uU,tthe instraebioQ in its tenets, and the ob- 
servance of its rites, and that the Question as to 
who has the right and cfhoe of Mabant is one, 
which must depend upon the custom and usage 
■of the particular math or asthal. Such questions 
in India, their Lordships said, are not settled 
by an appeal to the general Custom ary law; the 
usage of the particular math stands as the law, 
therefor. In Chkotabhai v. Jnan Chandra 
Basak, 62 l. A. 116: (A. I. R. (23) J935 P. O. 97) 
their liordabips pointed out that it is neees- 
-gary to consider who was the author or who wtre 
tbe authors of tbe trust which is alleged to have 
been a trust for a publ c purpose of a charitable 
or religious nature. Their Lordships further 
pointed out that tbe intention to create a trust 
must be indicated by words or acts with reason- 
able certainty and that the purpose of the trust, 
property, and the beneficiaries must be indioat- 
in sach a way that tbe trust could be admi- 
nistered by the Court if occasion arose. It was, 
therefore, incumbent on these appellants to place 
on the record certain very essential materials in 
absence of which it cannot bo held that tbere^ U 
■an express or oonstructiva trust created or exist- 
ing for a public purpose of a charitable or reli- 
gious nature to which Act xiv [ill of 1920 
applies. Tbe question is what matoriah are there 
on the record which can go to establish that a 
trust had been created for a public purpose of a 
charitable or religiouB nature. I have no hesita- 
tion in agreeing with the learned Advocate 
;Oeneral, who appeared on behalf of tbe respon- 
dent before us, that there is no evidence in this 
lease to show that a trust for a public purpose of 
'ft charitable or religious nature had been created. 
I am further inclined to hold that the way in 
wbiob the asthal properties have been dealt 
[With ever since its inception leaves no room tor 
jdoubt that this aethal ia a private institation. 
|The obseevanoe of religious festivals, the feediug 
lof sadhus and giving hospitality to atithis or 
Igueste are inevitable where there ie a temple m 

jwhioh idols are being worshipped 
under tbe control of a bairagi Sadnu, it is 
•common ground that this asthal was founded by 
Mabanth.Damodar Dags, who, it appears, was 
ft saint whose piety had attracted tbe attention 
^f not only the local people but also of a big 
verson like tbe Maharaja Bahadur of Darbbanp. 
fThe plaintiEEfl of Suit No. 3 of 1943 have stated 


in para. 1 of the plaint that in village Bibat 
Tola Adalpur there is an asthal from a very 
long lime oi Bairagi Ramanandi Laakari sect, 
wbiob is commonly known as the Adalpur as- 
thal, and that in tbe said asthal from its very 
inception there is a "temple in which the mur^ 
ties of Sri Raniji, Jankiji and Lsebbrnanji be- 
Bidee other deities are consecrated and installed." 
In the depositions the witnesses for these ap- 
pellanis have been described as plaintiff's 
witnesses, and the witneasea for the Mabant have 
been deccribed as defendant’s witnesses, and we 
get it from the evidence of the plaictiflffa’ wit- 
neases that Mahant Damodar Haas was the 
founder of tbe Adalpur asthal, and that idols of 
the temple were installed in his time. In the 
written statement of Suit No* 3 the Mabant has 
stated that in the year 1759 the temple was estab- 
lished by Mabant Damodar Dass who, 

' by rcs-soe of his great pioty Btid devotion of ihe deities 
waa able to atlcaet the attention and loyalty of the 
people lound abovt wbo made gifts of property to hioi 
so tbat he might better be able to perform the ofti y 
religious practices he had established.’* 

There is absolutely nothing to show that when 
this temple was constructed or when the deities 
were ins hilled Mabant Damodar Dass dedicate! 
the temple for public uae, and the mere fact; 
that during festivals and on ceremonial occa- 
eions a large number of people used to come to 
the temple to make offerings and to receive 
^rasad cannot establish that the temple was a 
public institution. Such things happen even in 
private temples, and a boAragi can maintain a 
private temple even though be depends, for the 
up keep of the temple, on public charity. Some- 
thing more substantial is required for establish, 
ing the alleged public nature of the institution 
than mere evidence to show tbat pepople used 
to assemble and make offerings at the temple on 
ceremonial occasions* Mr, De placed great re- 
liance on the sanada granted by that Maharaja of 
Darbhanga, and, in his opinion, the recitals in 
these eanads go to establish tbat tbe temple was 
a public institution, and that the properties de- 
dioated to it ate of the nature of a public trust. 
There are five eanads and two parwanas, by 
which pcopartiGa appear to have been gifted to 
Mabant Damodar Dass. Out cf tbe five eanads, 
four appear to have been granted by the then 
Maharaj of Darbhanga and one by some othpc 
person whose identity is not established . We 
have looked into the original sanads, and we 
find that tbe translator while tranelating some 
of these sanads has wrongly substituted the word 
" Vishunprit" for "Sriprit.” In the eanads (Ex8. 
A, aU),a(2),a(3) and a (4)) Mai ant Damodar Dasa 
ia mentioned as the donee, and in all of them, 
except EX. A (3), the Maharaja ia mentioned aa 
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the donor. Exhibit A (3) is a Pakirana Patra by 
one Shri Thakurji to Shri Damodar Daes. The 
recital in ex. a is as follows: 

“Fnldrnna t^rit land excluded from rent has been 
grarited in the said mauza since 1172 Fasli excepting the 
previous barrciot-.ar and iuami lands within the bounda* 
rj of the niiiuza, \ou shall cultivate at your coo- 
vonienee and enjjy the produce thereof disoipJes after 
disciples. This shall be treated as prit land and no 
cbstruciion shall be caused thereto." 

The expresaton "Sbishyopaahiaybya mili” baa 
been translated aa disciples after dieciples, and 
this expression indicates that along with his dis- 
ciples he will enjoy the usufruct of the land. 
The expression ‘ Fakirana prit land’* is inter- 
preted to mean that the dedication wag a dedi- 
cation for public use. In Ex.a as well, the 
statement is that the produce will be enjoyed by 
the donee, that he will not have to pay any rent 
for it and the land will be treated as pritil&nd. 
In Ex, A ( 2 ) the recital is similar to the recital in 
Ex. A and the lands described as stipfit land. 
In Exe. A {3) and a (4) also the lands have been 
described as sriprtt land, and the expression 
bbishyopaehisbya-mili** is to be found in Ex. a 
(4) as well. In Kx A ( 5 ) the name of one Shri 
Vidyapati Jha is mentioned as the donee, and 
this document cannot be regarded as a relevant 
document when it does not appear that any of 
the Mahanths of thia math or asthal was given 
the property mentioned in this document as 
hyiihmottdT land. The whole question, so far as 
these eanads are oonosrned, is whether the ex- 
pression ‘‘VishuDu prit" or 'Sri prit" and the 
expression "Sbisbyopshishya-mili’' can lead ub to 
hold that the dedication was for public use. The 
word ' Vishunu prit" hag been interpreted in 
some of the decisions of this Court, and in 
Naurangi Lai y Bam Ckaran Das^ 11 p. l. 
T. 403 . (a, X. B. ( 17 ) 1930 Pat. 466) Fazl Ali. J 
as he then was, pointed out that in a number 
of oases the words "Vishnu prit." "Sbeoprib" 
and "Sheottai” have been held to indicate 
strongly that the property with reference to 
which one or other of these terms was used was 
not the private property of a Mahant or Shebait, 
Hia Lordship further observed that the terms 
Khairat" and ' Vishunuprit" although they 
strongly indicate that there was an endowment 
for certain religious or charitable purposes are, 
strictly epoakiug, not conclusive for the purpose 
of establishing that the endowment was for public 
use. With the greatest respect for his Lordship’s 
views, I may point out that the literal meaning 
of the word '‘Viehunuprit" is "for the love of 
Vishnu", and, according to the Hindu Shastras 
not only every dedication for public use but 
every act of charity is to be/tegarded as an act 
done for the love of Vishnu, even when alms are 
given to beggars, that is an act done for the love 


of Vishnu, and the Hindu Shasbtras are so strict 
in this respect that they enjoin upon all Hindne'- 
nob to take credit for any pious act done, bat to^ 
lay the effects of the pious acts at the feet of th&- 
Lord Vishnu without claiming any benefit for" 
the sams. At the time when these grants wei®- 
made the Hindu Society had not advanced in' 
the modern sense of the term, and people bad. 
much greater faith in the injunetions of the- 
Hindu Shastras, and, therefore, the expreesiom 
"Viebnuprit** or "Sriprit" does not to my mind 
lead to the inference that the donor intended 
that the properties would be gifts not to tber 
Mahant, whose piety, it appears, had a great 
impression upon him, but that the properties 
would be used by the public and would be treat- 
ed as a public trust. In a much later oas& 
Bamsaran Da$ v, Jai Bam Da$, 21 Pat. 818 : 
(a. I R. (30) 1943 Pat. 135 ), Harries 0. J. and- 
Manobar Lall J. had to consider the meaning of 
the word "Vishnuprit" and the observationa of 
Fazl Ali J. in the case of tiaurangi Lai v. BcuTt- 
Gharan Das, 11 P. L. T. 403 : (a.i. R. (17) 193(^ 
Pat. 455 ), and the learned Chief Justice, witb 
whom Manobac Lall J. agreed, made the follow- 
ing observation: 

"This case ia which Fazl Ali. J., made the observa- 
tion, which X have quoted, was subsequently zeversed by* 
tbeir Lordships of the Privy Goancil but only on ^ 
point of limitation, whether tbeir Lordsblps approved- 
of this observation of the learned Judge, It is impossibl©- 
to Bay, but it is an observation of weight. But as the- 
learned Subordinate Judge himself points out, tbe nse' 
of the word ‘Bishunpcit’ is not conolusive. In any- 
event, there is nothing in the word 'BishunptU’ trs>- 
indicate that the property was gifted to the idol fox~ 
public purposes.*' 

[4l 1 respectfully agree with bis Lordship'sn, 
views, and I have no hesitation in holding that ^ 
the expreseion ‘ Vishnuprit’*, "Sheoprit" 01 
"Sriprit", does not indicate that the gift wasf 
made for public purposes. The gift in this oase^ 
was made to a bairagi sadhu, who, it appears^ 
had come to be regarded as a very pious man 
and whose piety had attracted the attention of 
all the local people including a big zamindar 
like the Maharaja of Darbhanga. The sanad^ 
show that the gift was made to Mabanth Srr 
Damodar Das and not to the idol, but even if it 
was a gift to the idol, that does not lead to the>^ 
inference that it was a gift for public use wheifr 
the temple cannot be held to be a public temple,., 
and when it is obvious that the idol bad been 
installed by Mabanth Damodai Das himaelfp. 
who was the founder of the temple and tbo 
asthal. In the Parwanas (Exs. B and B (l)) a»- 
well the lands have been described as Viehnuprit- 
land , and Mabanth Damodar Das is mentioned - 
as the donee. It appears from the recitals in alt 
these sanads and parwanas that the donor wa» 
very anxious to indicate that these grants shoolA 
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be treated as rent-free grants, and that no 
obatrnotion should be oaueed to the eadhus 
or his disciples in the possession or the 
cultivation of the lauds. The words ‘ Pakirana” 
has been used, and it has been explained as 
excluded from rent. It is important to note that 
in the survey record whioh WftS finally published 
in 1902 the lands have been mentioned as 
•‘Fakitana Vishunuprit.’* It would appear from 
the Guide and Glossary to Survey and Settle- 
ment Operations that ihe word “]?akirana” 
means rent-free grant to Muhammadan ascetics. 

Of course, this word must have come into use 
during the Muhammadan rule, but certainly 
when the survey authority a used the word 
„Fakirana ViBhunuprif* they mesnt that the 
land would be treated as rent-free. In Col. 11 of 
the survey khewat where the nature, eonditioca 
ftud incidents of the tenure are to be mtntioned 
the entry is “Fakitana Yisbunuprit/’ and 
evidently what the survey authorities meant by 
this entry was that the grant was a rent-free 
grant. It is also noteworthy that the name ot 
Mahanth Balmakund Dasa alone was recorded 
as tenure-holder in the khewat, and this entry, 
which oarries a presumption of correctness, goes 
to show that the Mahanth was treated as the 
sole owner of these dedicated lands. There is no 
mention even of the idol in Col. No. 2 of survey 
khewat where the name of the tenure-holder has 
to he mentioned, and it is remarliable that no 
member of the public oared to have these lands 
recorded in the survey as lands dedicated for 
public use, or as lands in respect of which the 
Mahant was a trustee and in which he was not 
personally interested. The entry in the survey 
record, therefore, militates against the case which 
Bambibari Thakur and others have made out, 
and if the survey record is considered along 
with the aanads and the parwanaa referred to 
above, there would be little doubt left that the 
properties, whioh Rambihari Thakur and others 
claim as properties dedicated for public use. ate 
really the personal properties of the Mahanth. 

[6l Mr. Da next relied on a judgment of the 
Oalcutta High Court in a case whioh bad been 
instituted by one Ganga Das to recover po^efi- 
sion of the astbal in question from Bishun Das, 
who was the fourth Mahanth after Mahanth 
Damodat Das. Mahanth Biehun Das died during 
the pendency of the above suit, and the suit 
proceeded against Ralmukund Das, ihe Chda o 
Mahanth Biahun Das, in whose favour Mahanth 
Biflhun Das bad executed a will dated 13-11-1888. 

In this judgment there are certain passage s on 
the baaie of which Mr. De argued that this 
temple should be regarded aa a public matifeution. 

In the very first sentence of this judgment the 
Mthal has been called a Hindu convent, and 
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there is another passage in the judgment which 
runs as follows : 

**Thi 3 suit roltttog to tbs ftstbiil ot Adiilpur admittedly 

b&lOQgiog to tho Lusltiiri bcolberhooJ Tbe lii'otUti* 

hood to which tho aelhal ot Adalpur belongs is a braDc-Li 
of the Ramanaodi sect.” 

The mere fact that their Lordships uecd tbe 
expression “Hindu Convent'* while icferring to 
this aathai cannot indicate tbat their Lordships 
treated this institution as a publio institution, 
just aa tbs observation of their Lordshifs of the 
Judicial Committee in Ram Parkash Vas w 
Anand Das, -i3 L A. 73 : (A. I. R. (3) 1916 C. 
266) that an astbal, commonly known in Nor- 
thern India as a math, is an institution of a 
monastic nature, would not lead os to hold vhat 
every aathai is a monastery. What their Lord, 
ships of the Judicial Committee meant was that 
an astbal bears resemblance to a monaattry and 
can be t.^liGn to be an instituiion of that nature.. 
By this Btatement their Lordships never meanb 
to say that evtry astbal is a public institution, 
just aa a monastery is. Similar' y, when their 
Lordships of the Calcutta High Court used the 
espreseion “Hindu Convent” they merely meant 
that the astbal bears soma resemblance to a 
Christian convent, arid even though their Loid- 
ahips of the Calcutta High Court said tlat 
Adalpur astbal belongs to tbe Laekari brother- 
hood, they never meant that it is an instituticn 
belonging to the entice sect, known as the 
Ramanandi Laekari sect. In the case of I iuya> 
Varuihi Thirtha v. Balusami Aijyar, Mad. 
831 : (A. I. R. (9) 1922 P. C. 123), thur LordshipB 
condemned the idea of judging these Hindu, 
institutions in the light of legal cocoeptione 
borrowed from abroad, and the following passage 
of their Lordships* judgment is an answer to the 
contention of Mr. De, who relied on the exprea- 
sion “monastic nature” and the expieasion 
“Hindu convent” in the judgments referred to 

above : .... 

would, in their Lordships opiDioUi Sr fl^nous 
inroad into their rights if the rules of the fflndu and 
Muhammadan laws weia to be ooustrued wilh the 
light of legal conceptione borrowed from abicad, ^ uDleee 
nerhaps where they ate absolutely, ao to* speak, m yati 
materia. The ^ice of this method of construction by 
aoalOKT is well illustrated in tbe case of Vidyapurna 
Thirtha Sivami v. Vidyanidhi Tinha Sicatm, 27 
Mad. 435 : (14 M. L. J. 105) where a Mahant a position 
was attempted to be explained by comparing It wilh 
that of a bishop and of a beneficed clergyman in 
EngUnd under the ecolesiaatical law. It waa criticised, 
and rightly, in their Lordships opinion, In the subae- 
qaent case, which arose also in tbe Madras High Court, 
of Kailasam PiJlai v. HJataraja 2 hambiran, 33 Mad, 

265 : (6 I, 0. 4).” „ rr- I 

[6) When theic Lordehipa of the Oalcutta High 

Court said that the aathai belongs to the Laskari 

brotherhood they meant nothing more than this 

that the Mahantha of this astbal btlonged to the 

Laskati brotherhood. And it is not necessary for 
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^me to point out that statements of facts in a 
previoas judgment cannot bo admissible in a 
eubsequent ease. There does not appear to ba 
any I hi Dg in the I'^videncD Act to warrant the 
,vi«u’ ibu'i tbs statements of facts in a previous 
ju ]gmi‘n“ can bo used as evidence in a subsequent 
^c;i;0 to decide the points which are in issue in 
that cose. As such the appellants can gain very 
little b}' relyicg cn the statements in the judg- 
uunt cf the Calcutta High Court (ex. 5 (b), in 
which case there were two rival claimants for 
the Ivfahantbsbip. 

[7] Mr, Da next relied on certain recitals in 

tbs will which Mabanth Bisbun Das bad executed 

m favour of Balmubuud Das. It appears that 

W’heu this will was executed Balmukund Das 

was a minor, aged only ten years, and Mabanth 

Bisbun Das had to make arrangement for the 

inanagement of the asthal during hig minority. 

1 aragraph 4 of this will says that Banei Rim 

Das, the dahiJicif i 01 the asthal. who has been 
the 

•‘mann^^er of the village and Court affaira from the 
tinoe o» tbo previous Mahanths, sbali be the gnardiaD 
of J->a!makiirtd D.13 till he attains majority and ehalt 
maintain and bring him up and educate him and ehall 
1‘caliie rent, manage and settle the village affairs and 
shall appoint and dismiss servants, shall pay Govern- 
ment revenue and cess and other demands and other 
items that are obli;:-atory and generally done, eball bear 
the expenses of I’uja Pat, utsab, festivals concerning 
Sri Ttmkurji and bhandara, shall entsrtain the casual 
vi.?itors, and seek the pleasure of the poor, and the 

deslitute, shall repair and 0 instruct houses, shall pay 

the salaries of the gervants, shall take care of the 
bo^undary limits, shall look after (all) the cases, the 
estate relating lo moveable and immoveable properties, 
take care of the cattle, viz. he cows and she cows, 
horses and elephant etc. which are at present in the 
asthal and that which may be acquired in future,’* 

lu Para. 5 of the will it is stated that the 
income Irom the village and the produee of the 
?irat lands as well as the income from the sewaks, 
dcv0tfCC3 Rod ths piijss of Sri Th&kurji go id 63 to ihocq 
than ten thousand rupees and that after meeting the 
above-mentioned expenses he should keep the balance 
in his custody, and if he deems possible and proper out 
of (he balance he shall purchase milkiat lands and 
other lauds etc. in the name of the said disciple for his 
betterment and improvement.” 

Paragraph '/'of the will saya that ; 

“After the period of minority when the said minor 
attains majority be shall manage the aflairg of the 
dharam asthal as is being done from time immemorial, 
he shall not ulihee the inoome from the village and 
the pioduce of the ziral lands on useless and immoral 
purposes save and ex-jept on legal necessities so that 
)6 proptities and the reputation of the asthal may not 
be ruined and may not bring disgrace to the fait name 
cf me, the esecutant.” 

Ici Para, 9 of the will there is a statemeuf; wbioh 
runs as followa : 

The said disciple shall have no right to borrow 
money. If the said disciple requires some money for 
meeting the expenses of the hhan^ara or for purchasing 
properties, he shall in consultation with the adhihiris, 
shall take loan and paiform the necessary work and 


ehall (Illegible), He shall have no right to oauee loss to 
the milkiat (properties) and properties appertainioB to 
the asthal.” 

Tha question is whether these reofeials in the 
will can at all lead to the inference that the 
institution was treated as a public institution. I 
have already said that even a private instita. 
lion like this is expected to look after the poor 
and the destitute, and every bairagi Mahanth 
would be careful enough to leave a direction 
that the income of the asthal should not be used 
for immoral purpOEes. This asthal hag a large 
inoome, and the executant of the will rightly 
thought that bis suocesgor will have no necessity 
to borrow money, but still be made a provision 
for taking loans in case bis successor thought 
that money wag required for hhandara expenses 
or for purchasing properties. The clauses refer- 
red to above do not go to establish that the 
institution was a public institution, and that the 
asthaldkari was liable to render account to the 
public with regard to the income and expendi- 
ture of the math, On the other hand, the state- 
ment in para G to the effect that the guardian 
would be at liberty to purchase properties in the 
name of the succeeding Mahanth "for his bet- 
terment and improvement** goes to show that 
the Mahanth was the sole owner of the inatbf 
and that the properties appertaining to the asthal 
were his private properties. This document, 
therefore, instead of helping the appellanta 
geems to destroy the case which they have set 
up. On the materials, therefore, which ace 
forthcoming in this case I am unable to take ft 
view contrary to the one which has bean taken 
by the learned District Judge, and 1 fully agrea 
with the learned Judge's view that the onus 
which lay on these appellanis has not been 
discharged by them, and that it has not been 
estabHsbed that the asthal is a public institution 
and that the properties appertaining to it are 
held for public purpose of a charitable and 
religious nature. It was held by the Oalontta 
High Court in the case of Frosad Das Y* 
Jaganath Pal, 37 c. w. N. 181 : (a. I, R. (SO) 
1933 Gal. 519) that even where a deed of endow- 
ment provides for devash&va and for feeding of 
the poor and of students if the income increases* 
that does not make the endowment anythiiig 
but a private trust, and in another case repotted 
in Sin. Gharusila Dassi, In the matter o/, 0 
0. W. N 631 : (A. I. R. {341 1947 Oal. 148) ttW 

same High Court held that the performanoe. pl 
Frosad Uisarga does not necessarily randen# 
temple a public one, and that a trostdor ^ 
Hindu idol and temple simpliciter is notneGBilf 
sarily one for public purpose. And it need ■ 
be pointed out that the mere fact tb&fc a 
perty has descended from guru to ohelckAfiiP 
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nob warrant a presamption that it is a religious 
property* Mr* De rslitd on tho deoiaion of 
ihe Madras High Court reported in Savt’ 
Tnaritha Pandara v. Sellappn Lhettiy 2 Mad. 
176, and a decision of this Court reported in 
SwstJ Ghandra v. Gobhid Ghiindrci, A. I. R. 
<ai) 1931 pat. 43L : tUO I. 0. 61). There are 
several cases of the Madras High Court on the 
point which were decided Bubsequeut to the 
dectsion reported in Sainmaitthd^s cass, 2 Msd. 
I75i and in my opinion, the deoision of the 
Madras High Gourt in Sci'^ 7 l'tfld‘tltlld s crtse, 

2 Mad. 176, is of very little use to the appellanti 
in this ease. That was a case where a math had 
been sued on the basis of a bond, and the defence 
■was that the debt had not boen contracted for 
■libe purposes of the math, and that the Mahanth 
who had borrowed ihe loan had no authority to 
do so. There an observation in the judgoaent that 
the property is attached to the office and 
passes by inheritance to no one "who does not 
fill the office and that it is in a certain sense a 
trust property. There is a further ooservation 
that the superior has large dominion over tha 
property, and is not accountable for itsmanage- 
onent or for the expendilure of the income, 
provided he doES not apply it to any purpose 
other th^n what may fairly be regarded as in 
iurbberance of the objects of the institution. The 
question whether that particular institution was 
Ui public institution or a private institution was 
not directly in issue in that case and from the 
facts given in the judgment it appears that the 
institution was taken to be a private institution. 
In the case of Susil Ghandra v. Gobiiid Ghan- 
■dra, A. I. R. (21) 1531 pat 131 : (160 I. 0. 61), 
Dhavie J., observed that there ace some differ- 
■^DOes between debutter property and property 
dedicated to a math, and that whether or not the 
property is dedicated to the idol the property, 
if it appertains to the math, would not be the 
personal property of the Mahanth. I^obody says 
-that the property appertaining to a private 
asthal is to be regarded as the personal property 
of the Mahanth in the ssnee in which we 
■generally use the expression '^personal property. 
There can be priavate trust, and there has 
4 blways been a distinction between a private 
. trust and a public truEt. The question before us 
in this case is whether this is a trust to which 
93| Civil P. 0., or Act xiv [111 of I9i0 can 
be applicable. If it is found that in this case 
there is no express or constructive trust oroated 
for public purposes of a chart! table or religious 
nature, that would conclude the matter, and 
really it is not within the scope of this case to 
investigate whether the properties of the asthal 
should be regarded as private trust properties 
4 >r as the personal properties of the Mahanth, 


In the casa of Ra^ns^riin D is v, Jniram Das, 

21 rat. 810 : (A. I. B. (30) 1913 rat. rio), ll.arries 
C. J. quoted a passage from iho iudguumt of 
tho Judicial Committee in the caso of Parma 
Nand v. Dihal Chand, 65 I. A. ^52 : (a, i. it. 
(26) 1933 P. C. 196) and, I think, the observation 
of bis LordEhip Sir iShudi Lai in the Privy 
Council case is fully applicable to this caEe. 
The observation runs as follows : 

“Theit Lordsbipa do not rhIeU that any user or 
treatment of tho propeity bna been proved, such 
would ju'lify the conclusioD that it wag a public, and 
not a private tru^t. It canrot he disputed that tha 
plaintifl ciiu be dtfealpd only if the defendanta esta- 
b ish fiffirraalively tbit d, tru^t of fi public character 

was impo-ed upon the property. To coDBlitutc fi truatj 

'created or existing fo-r a public purpose tf a charitablo 
or rclipjions naturo^ witbin the iiiCftniDe of Act 
o£ 1920, the author or authors of tho tiubt nuist be 
iisceitained, and the intention to create a trust must 
be indicated by vvord^ or acts with reasonable entaioty. 
Moreover, lha purposes of Ihe trust, the trust property, 
and the beneficiarit 3 must be indicated so as to enable 
the Court to ndmiuistec the trust if re'^juired; Cb 

V. /tion 6‘2 I. A. l'J6 : (A. I. R. (22) 

1935 P. 0, 9Vl. Xuete conditioug have not been 

fulfilled.” 

For applying Act xiv [itt] of 192P, it muBfc be 
established that the trust was substantially for 
public purposes, and as alrtady pointed out it 
is not sufficient if one or eomo of the purposes 
of the trust are public. The feeding of sadhus 
and the distribution of alms anu. the entertain, 
ment of the guests are inevitable in a temple, 
and these are merely incidental to the worship 
of the deities. In fact, no Mahanth worth the 
name can refuse to entertain sadhus and guests 
if be hag the means for it. His Lordship, the 
Chief Justice, while construing the arpannama 
in the case of Ramsaraftr Das, 2i pat. 816 : 
(A. I. R. (30) 19i3 pat. 13-A observed that though 
the arpannama had made it clear that thereafter 
the propeities were deboUar propertieg, tuere 
was nothing in the terms of the avpafiJiama to 
indicate that the proper tit a were tlGaioated to 
the public, and, therefore, his Lordship held 
that the trust was a private one. In this case 
algo it would appear from the Banads and tho 
par wan as that properties were gifted only to 
the Mahanth, there being uofehiug in these 
doeurnfautg to indicate that they were dedioated 
for public UB 0 . It is true that in the case of 
Ramsaran Das, 21 pat. 815 ; (a. I. R. (30) 1943 
pat. 136) the grant in favour of the Mahanth 
was described as Gurudabshi^ia, but that makes 
no difference whatsoever. Hy whatever name 
the gift is called it is a gift to the Mahanth of 
the asthal, and after the gift the property either 
retains its secular character or a private trust 
is created with regard to it. These suits wore, 
therefore, correctly decided by the learned 
Judge, and his deoiBion must be confirmed. 
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[s] Mr. De did not ch allonge the findinga of 
the learned Judge that it had not been establi- 
shed that the Mabanth was leading an immoral 
life, but he pointed out to us that the learned 
Judge ha'.l bold that the Mahanth had, without 
any necessity, settled some bakast lands and 
htil executed t^vo ladavi deeds, the execution of 
which documents constituted a breach of trust. 
These things Will be material only if the trust 
is held to be a public trust. On the findings of 
the learned Judge it must to held that the 
Mahaitb has not been acting like a prudent 
manager, but the public or any section of the 
public cannot complain against it when the 
truf^t is not a public trust. These appeals, there- 
fore, fail and are dismissed with costs, one set 
of hearing fee. 

Col Sinha J. — I agree. 

Appeals dismissed. 


A. I. E. (38) 1951 Patna 348 [G. N. 81.] 

Meredith and Ramaswami JJ. 

Jagat Kiskore Pd, Navain Si7igh Appels 

lant V. Pat'iii^shiva}' Singh and othevs 

Bespondents. 


A. F. A. D. No. 451 of 1946, D/- 23-9.1949. 

(a) Limitation Act {1908), Arts. 115 and 97 _ 
Applicability— Suit to recover money in respect of 
realisation by decree-holder of decretal dues twice 
over — Starting point. 

A suit for recovery of money in respect of rEalisation 
by the decree-holder of the decretal dues twice over is 
a suit for cktiiafjea for breach of an implied contraot by 
the decree-holder to get the payments certified and not 
to execute the decree and the artiale applicable ia 
Art. 115, or possibly Art. 97, The breach takes place 
and the consideiation fails as goon as the decree-holder 
does something inconsistent with the oariying out of 
the contract— something negativing Its performanoe by 
him. That would be the date when he files an applioa- 
tion for exeaution for the full decretal amount ignoring 
the payment which has been made. The subseguent 
second payment does not give a fresh cause of action 
A. I. R (26) 1939 Pat. 106 and A. I. R. (8) 1919 
Mad. 773, Z)isfenf, [Para 5] 

Anno: Lim Act, Ait. 97, N. 2; Art. 115, N. 6, Pts. 1 
and 2. 


(b) Limitation Act (1908), S. 24 -Applicability- 
Suit to recover money in respect of realisation by 
decree-holder of decretal dues twice over— Cont- 
ract Act (1872), S. 73. 


Section 24 is applicable in the case of actions ex 
contractu in proper cases, [Para 71 

But the BectioD has no application to a suit for 
recovery of money iu rsapect of realisation by the 
decree- holder of the dues twice over ignoring previous 
payment made under a promise of osiUfiaation. The 
breach of contraot per se gives rise to a cause of action, 
and time beeins to run from that date; A. I. R. (23) 
1936 Bang. 510, Rd. On; A. I. R. (13) 1926 All, 605, 
Ih^nt. 8 ] 

Anno: Lim. Act, S, 24, N. 2 


(c) Contract Act (1872), S. 73 — Measure of 
damages. 

Where the judgment-debtor paid the decretal amount 
out of Court in 1936 under a promise of certiSoation 
but the payment was never certified and the deoietal 
amount was recovered again in 1940 in exeention, in a 
suit by the judgment- debtor to recover the money so- 
re cove red : 

Held (Per Meredith J.; Bamaswami J. duhitanU)- 
that the act of the decree-holder deprived the plaintiff 
not only of the money, but the interest which ha could 
earn and that should be taken into account in fixing 
the measure of damages and, therefore, the plaintiff^ 
sboutd be allowed something by way of interest, though,, 
strictly epea king, it should be described as damages and 
not interest, and it should not be inteiest from the- 
date of the second payment in 1940, but Interest from 
1936 on the amount paid then; A. I. R. (20) 1933 Pat, 
196 and A. 1, R, (25) 1933 P. C. 67, Dniing. 

(Paras 20 and 2l)t 

Anno: Contract Act, S. 73, N. 4. 

Premhall — for Ap'pellant;Lahihm% Narain Sinha 
— for Respondents. 

Meredith J. — This is a defendant’s second 
appeal in a suit for recovery of Re. 300 and 
interest, by way of damages, in respect of 
realisation by the defendant of the decretal duea 
twice over in two rent suit?. These rent suite 
were decreed in 1935. According to the plaintiff’a 
case and the hndings of . the Courts helowi the 
sum of Rs. 300 was paid out of Court in the year 
1936 under a promise of cecti Boa tion, but in fact 
the payment was never certified, and execution 
for the full amount of the decrees was taken 
out in the year 1937. Ou 5 4 I937i the plaintiff 
made an application under O. 21, R, 2. Civil 
P, C., for cariificatiou of the payment, but tfai9 
application was dismissed as barred by limita. 
tion under Art. 174, Limitation Act, and alB» 
as it was held that payment had not been 
proved. There was an appeal, but the appeal 
also was dismissed. Subsequently in the exeou* 
tion proceedings the judgment. debtor had to 
pay Over again, paying by instalments from 
16-1-1940. onwards. The plaintiff waited for 
full three years before doing anything about 
it, and on 19-1-1943, filed the present suit. Thera 
were, however, a few days* holidays prior to 
the 19th of January, and it is conceded that tho 
suit was within time if limitation runs from 
16- 1-1940. The suit has been decreed for Bs. SOO 
and interest, not at the rate claimed, but at & 
per cent, per annum from 16-1-1940. 

[2] Three points have been raised in appeal, 
first, that the suit was barred by res judktUtt 
owiQg to the dismissal of the application under 
o. 21. R. 2j second, that the suit was barred by 
limitation, and third, that interest should not- 
have been allowed as there was no contract for 
paymeot of interest or damages. 

[3] 1 shall take these points in torn* Wilik 
regard to the first, reliance is placed on a DUm* 
ber of cases of which it will auffioe to cite Peafif 
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Mohan Mukherieo v. Ambica Churn Bando- 
padhyai 34 Oal. 900, wbereio it was held that, 
though tho pr3viou3 suit failod foe lack of uotioot 
there waa res judicata beoauae the question of 
the merits, whether necessary or not, bad also 
been decided and the matter was directly and 
substantially in issue in the prsvious litigation. 

[4] Similarly it is argued that the application 
under o. 2i, r, a, was dismissed not only on the 
^oore of limitation, bub also on the merits. 
Therefore, the matter of payment had been 
Anally decided. It is not necessary to discuss 
the legal point involved because there is a short 
answer. It was for the defendant to establish 
the plea ot res judicata set up by him. The final 
decision in the application under O. 21, R. 2, 
was that of the appellate Court, and the deftn- 
<dant has not filed the judgment of the appellate 
Court, and we do not know whether the appel- 
late Court decided on the merits or only on the 
ecore ot limitation, The first contention, tbere- 
iore, fails. 

[6] The second, that of limitation, is one of 
jsome difficulties. It is well eettled that a suit 
' jlika the present is a suit for damages for breach 
jof an implied contract by the decree-holder to 
;jget the payments certified and not to execute 
’ the decree. Indeed it is only in this light that 
such a suit has been held to be maintainable 
idespite the propisions of S. 47, Civil P. C. This 
being so, the article of limitation must be 
Art. 116, or possibly Art. 97, Limitation Act. In 
the first case limitation is three years from the 
date of the breach, in the second three years 
from the failure of the consideration. My per- 
sonal view is that Art. 116 is applicable rather 
than Art. 97. But it makes no difference. 
Limitation is three years, and the question is, 
what is the terfftinus a guo? When did the 
breach take place ot when did the consideration 
fail? Put like this, I think there can be only one 
ij answer. The breach took place and the oonsi- 
i deration failed as soon as the decree-holder did 
something inconsistent with the carrying out of 

the contract something negativing its perfor- 

■ mauoe by him. That would be the date when he 
.filed an application for execution for the full 
decretal amount ignoring the payment which 
; had been made. In this view the cause of action 
arose when the application for execution was 
‘filed in 1937, and consequently a suit brought in 
;1948 will be long oat of time. 

t6] There are, I apprehend, only two pOBsible 
■Avenues of escape from this conolnsion. First, 
■that S. 24, Limitation Act, would be applicable, 
And, second, that the actual payment of the 
iinoDey twice over by the judgment-debtor gives 
« fresh cause of aotion, 


[7] Section 24, Limitation Act, runs : 

"Id the caee o( a suit for oompsosatlon for an aot 
wbiob doss not give liee to a onuse of action unless 
some speoiOo Injury actually results therefrom, the 
period of limitation eball be computed from the time 
when the ioioty results." 

In Kedar Nath v. Har Govindi 24 A. L. J. 5601 
(A. I. B. (18) 1926 ALL. 605), Asbwocth J. took 
the view that under 8. 73, Ocntract Act, a suit 
can only be brought for an injury or I033 already 
caused, end not for prospective loss Conge, 
quontly there is no cause of action until actual 
loss has been incurred, and S. 24, Limitation 
Act, will be applicable as it is not confined to 
suits based on tort. For the latter view he has 
been severely oritieised by Ba U J. in V. M* 
Gany v. Leong Chye^ 166 I. C. 48 : (a. i. R. (23) 
1936 Rang. 610) who holds that in a suit for 
oompengation for abreach'of contract, the breach 
of contract per se gives rise to a cause of action, 
and time begins to run from the date of the 
breach, and not from the date of actual loss or 
damage. Section 24, Limitation Act, has no ap- 
plication because it applies only to suits based 
upon torts, and not to those baaed on breach of 
contract. With respect I think the better view ia 
that a. 24 is applicable in the case of actions 
ex contractu in proper cases. It was so held by 
a Bench of this Court in Jagannath Marwari 
V. Kalidas, 6 Pat. 776 : (a i. r (16) 1929 pat. 
245 ), though in that particular ease th^terminus 
a quo was held to be the date of injury and not 
the breach of the covenant, because it only 
became apparent that the removal of pillars of 
coal amounted to a breach when the plaintiff’s 
tank subsequently subsided. 

f8] Agreeing, however, that in proper cases 
S. 24 is applicable to actions on contract, I am 
clear that it has no application to a case like the 
present. I do not think Ashworth J. was quite 
correct in his view of 8. 73 , Contract Act, and 
would prefer the view of Ba U J. that the 
breach of contract per se gives rise to a cause of 
action, and time begina to run from that date. 
In many such actions there has been no actual 
money loss, for example, in an action brought 
for failure to supply goods on a certain date the 
plaintiff will bo entitled to recover the difference 
between the price of the goods according to the 
contract and the market price thereof at the 
date of failure to supply, even though the plain- 
tiff has not actually subsequently purchased the 
goods at the higher price. 

[ 9 ] In Halebury’s Laws of England, vol. 19, 
p. 42, S. 64 we find, 

"in an action tor a breach of contract the cause of 
aotion Is the breach. Accordingly such an action must 
be brought within six jears of the breach; after the 
expiration of that period the action will be barred, 
although damage may have accrued to the plaintiff 
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wUbiQ six years of action brought. In such an action it 
is not necessary to prove actual damage, and special 
damage is merely alleged as a measure of the damages 
to be recoveied. Tue time is not extended by the fact 
that tlio broach baa not been discovered or that damage 
hi~ not resulted until after the expiration of eix 
years,” 

iSiiDilarly in Ruafcomji’ts work on the Law of 
Litnitation, 1938 Edn., vol ll, p. 988, speaking 
about Art, 115, the learned author says: 

“Time runs from the breach {i.e. when the contraot is 
broken), after expiration of three jears from the breach, 
the S lit will be barred, although damage may have 
accrued to the plaintiS within three years of action 
brought, i, e. an action for breach of contraot acorues 
ns soon as the contract is broken, though no injury 
results until afterwards ...... Tbe time is not extend- 
ed by the fact that the breach has. not been discovered 
or that damage has not resulted until after expiration 
of three years.” 

[lo] In an action like the presenti, however, 
iba poeition seems to me even clearer because 
here there is definitely damage as soon as the 
contract was broken by filing an application for 
execution. This results from lha fact, which has, 
I think, been lost sight of in some of the deci- 
sions, that the money has been actually pre- 
viously paid out by the plaintiff, and as soon as 
the defendant has converted it to big own inde- 
pendent use instead of setting it off against the 
decree, that money is lost to the plaintiff, since it 
can never be applied towards the satisfaction of 
tbe decree, as under o 21, R. 2, the execution 
Court is debarred from taking any notice of the 
uncertified payment* Tbe entice liability under 
the decree remains untouched, and the money 
paid previously becomes a complete loss, though 
of course compensation for that loss may be 
recovered in a suit like the present. Therefore, 
1 think, limitation must run from the actual 
breach, and 3. 21 has no application. 

[Ll] As for the argument that the subsequent 
second payment gives a fresh cause of action, I 
am unable to appreciate that contention. It is 
payment of an amount lawfully due under the 
decree. Tbe decree- holder is entitled to realise 
it, and the judgment-debtor must pay it. The 
breach of the contract has already taken place, 
and is over and done with. There is no fresh 
breach by the decree- holder, and indeed the 
levying of the money follows directly from the 
application for execution. It is made by the 
Oourt, not tbe decree-holder. In any event a 
suit for recovery of the money paid on tbe 
second occasion in the execution proceedings 
would be barred under S, 47, Oivil P. 0. 

[12] Authority is somewhat scanty. There 
are two single Bench decisions of this High 
Court. The first is Bamautar Singh v. Thahir 
Prasad Singh, A. I, B. (22) 1935 Pat. 66. Fazl 
Ali J. in that case appears to have held that 


limitation ran from the date of the original 
payment, but 1 think tbe decision is based on th^ 
particular manner in which the plaint was fram- 
ed since the cause of action was specified to b& 
the receipt by the decree holder to hU use. In the 
other case, Ram Das Sahu v, Sukhdeo Bam, 
A. 1. R. (26) 1939 Pat, 156: (178 I. o. 196) Mano- 
har La!l J. held that tbe cause of action arosa- 
on the date of realisation of the money for the 
second time in execution, and it was on that date- 
thattbe plaintiff obtained the right to bring a suit 
for damages. With respect to the learned Judge^ 
I think he was wrong for tbe reasons I have 
already given. 

[13] There are several Madras oases. The* 
first is Viraraghava Beddi v. Subhakka, 6 Mad. 
397 (F.B.), a Full Bench case, in which it wae 
held that a suit like the present is mamtainable 
as a suit to recover damages for the breach of 
tbe implied promise to certify tbe payment to- 
tbe Court and thereby make it effectual in 
execution. But tbe question of limitation was- 
not considered. 

[14] In T. M. Sriramulu v. B, Dalaygat. 
16 M. L. J. 64, where, as soon as the notice of 
the application for execution was served onthn 
judgment-debtor, but before any steps worn 
actually taken to execute tbe decree, the judg- 
ment-debtor instituted the suit, it was held that 
tbe suit was not maintainable. Bat in this case 
there is absolutely no discussion of the question.- 
The judgment consists of a single sentence, and 
it has been subsequently dissented from in thfr 
Madras High Oourt itself. Having regard t» 
the nature of the judgment, it is, in my opinion* 
no authority. 

[15] In In the matter of Medai Kaliani^ 
Anni, 30 Mad. 646 ; (3 M. h. T. 16) a learned 
Judge laid down that the law oasts on th» 
decree-holder receiving payment out of Court, 
the duty of certify ing such payment in satisfac- 
tion of the decree under s. 253, Civil P. C. Tfa» 
judgment- debtor has a oause of action againat- 
tbe decree-holder when the latter having receiv- 
ed the decree amount not only does not certify^ 
but actually takes out execution. It is not neces- 
sary that money should have been actually 
recovered in execution. 

[16] Krishna Aiyar v. Savurimuthu Pillaik 
42 Mad. 338 : (A. I R. (6) 1919 Mad.' 424) iB a- 
case in which, after receiving certain payments, 
tbe decree-holder assigned the decree, and tha 
assignee executed it. Tbe Full Bench held tbat^ 
the judgment.debtor has a oause of action for 
damages only as against the decree.holder, but 
none against the assignee, That is oleatly 
correct having regard to the fact that 
oontraotual relationship between the 
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debtor and the assignee, and tbo decree is a good 
deoree and capable of execution so lorg as the 
payment is not certified. In such a case it may 
well be that the appHoation for execution will 
give no rise to a cause of action, It cannot do 
eo against the assignee, and it is not the act of 
the decree holder. Hence in such a ca-e the 
cause of action will arise against the decree* 
holder as soon as the judgment-debtor has to 
pay twice over, but that is in no way inconsis- 
tent with the view 1 have taken. 

[17] In Qopsilcisami Naick v. NavDnalwar 
Naiok, 36 M. L. J. I7fi ; (A. I, R, (6) 1919 Mad. 
773), a Bench held that a cause of action arises 
as soon as the application for execution is filed, 
being a breach of the implied contract, the 
breach in itself giving rise to the cause of action, 
Though money may not have been realise!, yet 
successive applications for execution will give 
rise to successive breaches and fresh oaus^ of 
action, and, if money is subsequently reAlised, 
that will give a fresh cause of action as a fur- 
ther breach of the covenant. With regard to 
the second proposition, I am unable to agree 
with those learned Judges, They are apparently 
thinking of the fact that under Art. li& limita- 
tion runs from the time when the contract is 
broken orj where there are successive breaches, 
when the breach, in respect of which the suit is 
instituted, occurred. But the provision with 
regard to successive breaches relates to a differ, 
ent type of contract altogether. A contract of 
which there may be successive breaches is a con- 
tract by which a party to it agrees to do or 
forbear doing two or more different things, 
Succeesive breaches occur in those ca?e3 only in 
which there is promise to perform periodically, 
as for 'example, payment of rent or maintenance, 
A contract such as we are concerned with in 
the present case, however, ig a contract only for 
a single act, and when that act is rendered 
impossible of performance or negatived, the 
breach ie complete, and it is over and done 
with, and there is no question of any further 
breach. Having wholly repudiated the contract 
in the first instance, what the deoree. holder may 
do subsequently ia merely in consequence of 
that breach, and is not a fresh breach of the 
contract to which be had previously put an end, 
[18} There is one single Bench decision from 
Peshawar, Agim Khan v. Mt. Sahib Jan, S05 
I. 0. so t (A I. B (30) 1943 Fesh. IS). In that 
case the learned Judge held that the filing of 
ai^ execution application by a decree. holder 
against a judgment debtoe, who alleges that be 
has paid off the decree-holder privately, in itself 
gives the judgment-debtor a cause of action to 
bring a suit for relief, and for doing so the 
judgment debtor need not wait until he is made 



to pay twice over or suffers some damages, I 
agree with that decision. 

[19] In my opinion limitation in the rreEcnt 
case ran from 1937, and the eult was barred by 
limitation, 

[20] In thig view there is no need to examine 
the third contention, but, as it ha^ been argued, 
I may perhaps state my view brietly. Ridiaece 
is placed on J. H. Pattinson v. iSm, Bindhya 
Debi, 12 Pat. 216 : (a. I. R. (20) 1933 Pat, 106) 
and Bengal Nagpur Raihvay Company Ltd. 
V. Rvttanji Ramji, 65 I. A, 6G : (A. I. R, (25> 
1938 P. 0. 67) but what those cases laid down 
was merely that in a suit for recovery of money 
due under a contract interest cannot ba awardei 
unless provided for in the contract, and interest 
cannot be recovered in such a case as damages 
under s. 73, OontriCt Act. The reason is given 
that S. 73 is merely declaratory of the Common 
Law as to damages, and under the Common 
Law interest could not be allowed by way of 
damages for wrongful detention of debt. Toese 
cases d-al, only with suits for recovery of 
money due, but the present suit ig not for reco- 
very of money due. It is for damages for brtach 
of a contract, and not for recovery of the mcney 
paid. The considerations laid down in thosa 
case?, in my opinion, have no application to a 
suit like the present. Under S. 73, Contract Act, 
the party who suffers by the breach is entitled 
to receive from the party who has broken the 
contract, oompersation for any loss or damage 
caused to him thereby which naturally arose in 
the usual course of things from such a breach 
or which the partieg knew, when they made the 
contract, to be likely to result from the breach 
of it. Now what damage would naturally ariae 
from the breach in a case such as the present? 
The payment was made in 1936. Had the decree- 
holder carried out his implied prom'ss, the 
deoree would have been satisfied in 1936. Owing 
to bia breach the decree was executed in 1940. 
The execution would no doubt take place for the 
decretal dues with interest up to 1940, and, 
therefore, the judgment-debtor would have to 
pay not only the amount due in 1936, but inter- 
est on that' amount as well up to 1940, and 
certainly I know of no principle on which it 
could be asserted that that loss could not be taken 
into account in fixing the measure of damages. 
Alternatively, the judgment-debtor paid BS. 300 
in 1936. Had that money remained with him up 
to 1940, he could in tbe usual course of things 
have earned interest upon it. Therefore, the act| 
of tbe deoree-holdei deprived him not only of 
the money, but tbe interest which he could earn, 
and again I see no reason why that should nob; 
be taken into account. In my view, therefore,! 
the Oourta below were not wrong in allowing! 
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gometbing by way of interest, though striotly 
speaking, it ehoald not have been described aa 
interest, but damages, and it should not be 
interest from the date of the second payment in 
1 1940 Up to the date of the suit but interest from 
1936 on the amount paid then. 

[21] As in my view the suit was barred by 
limitation, I would allow this appeal and dismiss 
the suit with oosts throughout. I see no reason 
why the defendant should not get costs since 
there appears no good reason the plaintiff 
waited from 1940 until 1943 to bring the suit. 

[22] Raraaswami J. — There is a conalder- 
able divergence of judicial opinion on the question 
whether interest can or cannot be recovered as 
damages under S. 73, Contract Act, where it is 
not recoverable under the Interest Act. In the 
Madras case Kamalammal v. Pearu Meera 
Levvai Rowthen, 20 Mad. 481 : (7 M. L. J. 263), 
the question arose whether interest could be 
recovered by way of damages under 3. 73, where 
it was not recoverable under the Interest Act, 
and it was held that it could not be so recover- 
ed. The effect of the judgment in that case is 
that wherever interest could be claimed by way 
of damages, it would not be awarded unless 
either the requirements of the Interest Act are 
complied with, or interest is recoverable at 
Common Law. But according to the Calcutta 
High Court Kketra Moha7i v. Airoini Kumatt 
22 C. w. N. 488 : {A. I, R. (5) 1918 Cal. 448) 
interest may be awarded as damages for wrong- 
ful detention of money under s. 73, though there 
may ba no agreement to piy interest and though 
the case may not be covered by the Interest Act. 
On the contrary in /, li, Patiinson v. Smt, 
Bindhya Debi, 12 Pat. 216 t (A. I. E. (20) 1933 
Pat 196), a Division Bench of this Court after 
full review of all the authorities held that S. 73 
was merely declaratory of the Common Law as 
to damages and under the Common Law inter- 
est could not be allowed by way of damages 
for wrongful detention of debt. 

[231 In this context reference should be made 
to B. N, Ely, Co,, Lfrf. v. Ruitanji Bamji, 
65 I. A. 66: u. I. R. (26) 1938 P. 0. 67) in which 
the respondents instituted a claim on S9-1M927, 
against the appellant railway company for a 
sum on account of work done by their prede. 
oessoi in interest under three contracts in con- 
nection with the construction of a branch line. 
It was found that the original contract rates at 
which payment was to be made for various 
items of work done bad been abandoned during 
the progress of the work with the consent of 
both parties, and that the price of the work 
done, determined on the basis of fair and rea- 
sonable rates, was Bs. 66,980-10-6 which the 
railway company were liable to pay to the res- 


A. 1* 

pondents on 26-7-1926, after the completion of 
the work. Upon these facts the Judicial Oom* 
mittee held that in the absence cf any usage ot 
contract, express or implied, or of any provision 
of law to justify the award of interest on the 
decretal amount for the period before the insti- 
tution of the Buit, interest for that period could 
not be allowed by way of damages caused to 
the respondents for the wrongful detention of 
their money by the railway company. At p. t3, 
Sir Shadi Lal states, 

‘‘now S. 73, Contract Act, gives statutory recognition 
to the general rule that, in the event of a breach of a 
contract, the party who sufEera by such breach is en- 
titled to recover from the party breaking the contract 
compensation for any loss or damage thereby caused to 
him. On behalf of the plaintiffs, reliance is placed upon 
tllostration (n) to that seotion, The illustration, how- 
ever, does not deal with the right ot a creditor to 
recover interest from his debtor on a loan advanced to 
the latter by the former. It only shows that if any 
person breaks his contract to pay to another perfon a 
sum of money on a speoifio date, and in oonsequenoe of 
that breach the latter is unable to pay hie debts and Is 
ruined, the former is not liable to make good to the 
latter anything except the principal sum which ha 
promised to pay, together with interest op to the date 
of payment- He Is not liable to pay damages of a 
remote obaraotar. The illustration does not confer upon 
a oieditor a right to reoover interest upon a debt wUoh 
Is due to him, when be is not entitled to auoh interest 
under any provision of the law. Nor oan an illustratioii 
have the effect of modifying the language of the section 
wbiob alone forms the enaotment.*’ 

[24] Upon the facts proved in the preBent 
case I, therefore, doubt whether the plaintiffs 
would be entitled to claim interest upon the’ 
amount. 

[261 It is, however, nnneoeSBacy to decide tbia 
point for I agree with my learned brother that 
the suit is barred by limitation and that the ap- 
peal should be allowed and the suit should be 
dismissed with costs throughout. 

Appeal allowed. 
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Ramautar Singh and others — PetiUonert 
V. Bamsewak Lal and others — Opposite Party. 

Civil Revn. No. 370 of 1949, D/- 27-2-1950. 

(a) Civil P. C. (1908), O. 34, R, I -Mortgage 

retjemption suit— Parties— Person claiming pasw* 
amount title is not necessary party. [Para 8] 

Anno. C. P. 0. 0., 84, B. 1, N. 6. 

(b) Civil P. C. (1908), S. 115, O. 2 R. 3 -Decision 
that suit is not bad for misjoinder of parties— 
Revision. 

A decision on an issue in a suit to the effect that 
the suit is n:>t bad far misjoinder ot parties and oaa* 
EOS of action is snbjeot to the revisional jaiiodiotion 
of the High Court under S. 115. fP®® 

Anno, a F. 0., S. 116. N. 13; 0. 2 B. 3 N. 17* 

Laln^rayan Sinha and Lakshmi Narain Sinha^ 
for Pefifioners; Af adan Mohan Pd — for Oppose 
Party, 
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Ramaswami J. — The question which arises 
■for decision in this case is whether defendants 2 
to 4 are necessary parties in the suit brought 
by the plaintiffs for redemption of the land in 
dispute. 

[2] For the plaintiffs it was alleged that his 
■ancestor had on 15-3-17 executed a rehan deed 
in favour of the father of defendant 1, for a 
sum of Bs. 50 with respect to 15 bighas 4 kathas 
11 dhurs of land. A few months later defen- 
dant 1 executed a Bazidawa in favour of defen- 
dant party 2 treating the land as bakasht. The 
plaintiffs deposited the rehan money under S. 83, 
T. P, Act. After due service of notice on defen- 
dant party 1, they instituted a suit for re- 
demijtion of the land. Defendant party 2 was 
impleaded on the ground that he interfered 
with the possession of the plaintiffs. The learned 
Uunsif overruled the objection of the defendant 
party 2 and held that they were necessary 
parties for the decision of the suit. 

[3] In support of the rule Mr. Lalnarain 
Sinha referred to the principle that in a suit for 
redemption, paramount title ought not to be 
normally drawn into controversy without the 
consent of the parties. It was pointed out that 
in the present case paramount title was in con- 
vict 'With the title of the mortgagor as well 
as the mortgagee. For the opposite party re- 
ference was made to Zakirraza v. Madhu~ 
Sudan Dass, A. i. R. (s) 1918 rat. 356 : (45 
I. C. 691) and Khuh Lal v. Jhapsi Kundu, 
A. I. B, (ll) 1924 Pat. 613 : (3 Pat. 244). But 
these oases must be distinguished for they pro- 
ceeded upon the ground that the defendants 
who had set up paramount title appeared 
aind contested the allegation set out in the 
plaint, that issues had been framed with 
their concurrence and so they could not after- 
'wards object that the issues ought not to 
have been litigated, since they have already 
acquiesced in that course. In the present case, 
however, it is of importance to observe that 
the applicants as soon as they appeared in 
Court objected that the issue as to paramount 
title ought nob to be tried and they should 
be struck off from the action. In the pre- 
^nt cose, therefore, I am of opinion that the 
learned Mnnsif was wrong to hold that the 
applicants were necessary parties but ought to 
have struck their names from the suit. This 
view is supported by Loknatk Singh v. San- 
iokhi Afmir, 7 P. L. T. 737 : (A, i. B. (u) 1927 
Pat. 46 : 27 or, ii, j. 1240) in which the High 
Court interfered in a second appeal and dismis- 
fled the suit against the defendants who set up a 
paramount title but whose objection was not 
‘^tertained by the lower Courts. The principle 
igiJaid down in Jaggeswar Dutt v, Bhutan 
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Mohan, 33 Cal. 425 : (3 o. L. j. 205) in which 
Ashutosh Mookerjee J. restated the ordinary 
rule that a plaintiff’ mortgagee cannot be allow- 
ed to frame his suit as to draw into contx’o- 
versy the title of a third party, who is in no. 
way eoniiGoted with the mortgage and who has 
set up a title paramount to that of the mort- 
gagor and mortgagee. It was observed that the 
rule was not one of conv enience merely and the 
fact of the question of such title being deter- 
mined by the Court of first instance in breach 
of the rule did not preclude a Court of appeal 
from reversing the decree. 

“The interpretation which we put upon S. 85, leads 
necessarily to the conclusion that the proper scope of a 
mortgage suit is to cut off the equity of redemption and 
to bar the rights of the mortgagor and those claiming 
under him ; the only proper parties to such a suit are 
the mortgagor and the mortgagee and those who have 
acquired interest under them subsequent to the mort- 
gage. It is not competent for the mortgagee to make as 
party defendant, one who claims adversely to the title 
of the mortgagor and mortgagee. He is a stranger to 
the mortgagee, has no connection with the mortgage,; 
and as bis adverse claim of title cannot in any way be 
affected by the mortgage suit in which he has no inte- 
j'est, he cannot be made a party for the purpose of liti- 
gating such claim of title.” 

Eeferenoe should also be made to Bameshwar 
Bai V, Harakh Lal, 20 Pat. 84i : (a. i. e. (29) 
1942 Pat. 226) in which the learned Judges after 
examining a number of authorities deduced the 
general rule that in a mortgage suit paramount 
title ought not ordinarily be drawn into contro- 
versy without the assent of the parties, 

[ 4 ] For the opposite party it was, however, 
objected that the question of misjoinder of 
parties or of causes of action is not a question 
of jurisdiction with which the High Court ought 
to interfere. This argument is not in my opinion 
untenable. It is true that High Court will nob be 
justified in interfering on the sole ground that 
the trial Court has made a mistake in law. But 
here I think that it has done more than that. 
For it has entirely misunderstood the nature of 
the judicial discretion which it is called upon to 
exercise. In Velappa Madar v. Chidamtara 
Nadar, 43 M. L. J. 277 : (a. i, ll. (9) 1922 Mad. 
174) Venkatasubba Kao J. held that a decision, 
on an issue in a suit to the effect that the suit] 
is not bad for misjoinder of parties and causes I 
of action is subject to the revision al jurisdiction 
of the High Court under S. H5, Civil P. 0. The 
learned Judge reached the conclusion after exa- 
mining a number of authorities. 

[ 5 ] In my opinion this rule must be made 
absolute and defendants 2 to 4 should be struck 
off from tbe suit as not being necessary parties 
thereto. The application is allowed. There will 
be no order as to costs. 

[6] Narayan J.— I agree. 

Buie made absolute. 
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Shearer and Jamuar JJ. 

Gopalji Sharma — Petitioner v. The State 
through Eaghunandan Prasad — Opposite 
Party, 

Criminal Revn. No. 746 of 1950, D/- 15-11-1950. 

Houses and Rents — Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3] of 1947), 

S. 20 (2)— Tenant directed to vacate — Non-com- 
pliance, if punishable. 

There is nothing in the Act to indicate that a non- 
compliance of the order which is executable under 
S. 17 of the Act cannot be subject-matter. of prosecu- 
tion under suh-s. (2) of S. 20. The order passed under 
S. 11 (2) by a Controller or by a Commissioner on 
appeal against a tenant to vacate a bouse within a 
certain time is clearly a direction for the non-com- 
pliance of which the tenant is liable to be punished 
under sub-s. {2)ofS, 20. Under the provisions of the Act 
there is no bar for the landlord to apply to the civil 
Court for execution of that order or direction under 
B. 17 of the Act, and yet he may apply for the prose- 
cution of the tenant for the non-compliance of the 
direction under sub-s. (2) of S. 20 of the Act. [Para 2] 

Syed Alibar Hussain — for Petitioner; SJm'eshwar 
Prasad — for Oj^posite Party, 

Jamaar J. — The petitioner is a tenant of a 
house under one Eaghunandan Prasad -which 
is situated in Terhi Ghat, police station Khaje- 
kalan, Patna City. On 21-1-1948, Eaghunandan 
Prasad filed an application before the House 
Controller for the eviction of the petitioner 
from that house in the oireumstances stated in 
the petition. The House Controller rejected the 
petition on 21-7-1948, and the landlord Eaghu- 
nandan Prasad filed an appeal before the Com- 
missioner against the order of the House 
Controller. In the meantime the landlord had 
also filed a money suit on 20-6-1946, for realisa- 
tion of arrears of rent and obtained a decree. The 
appeal filed before the Commissioner, came to 
be heard by the Additional Commissioner who 
by bis order dated 15-2-1949, allowed the 
appeal; and further made a direction against 
the petitioner to vacate the house by 25-5-1949, 
This direction has been disobeyed by the peti- 
tioner and he has not yet vacated the house as 
ordered by the Additional Commissioner, On 
31-5-1949, that is, about a week after the expiry 
of the period allowed to the petitioner for 
vacating the house, the landlord filed a petition 
by way of a complaint before the Sub-divisional 
0£6cer, Patna City, for the prosecution of the 
petitioner under s. 20, Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947. Ulti- 
mately, the petitioner was put on trial for an 
offence under that section and was convicted 
by a Magistrate and sentenced to six months’ 
rigorous imprisonment as also to pay a fine of 
Rs. 25, and, in default, to suffer further rigor- 
ous imprisonment for two weeks. As against 
that judgment and order of conviction, the peti- 


tioner filed an appeal before the Sessions Judg& 
of Patna, who, while upholding the conviction 
under S. 20 (2), Bihar Buildings Control Act,^ 

1947, reduced the sentence of imprisonment to* 
two months and maintained the fine. The peti- 
tioner has now come up to this Court in its re- 
visional jurisdiction. 

[2] Mr. Akbar Hussain for the petitioner has. 
contended that the conviction of the petitioner 
is entirely illegal for the reason that in the cir- 
cumstances of the case no prosecution could lie- 
under s. 20, Bihar Buildings Control Act, at all. 

His contention was that sub-3. (2) of S. 20 of the 
Act makes the non-compliance of a direction 
made or deemed to have been made under the 
Act punishable, and the order of the Additional 
Commissioner made against the petitioner to 
vacate the house by a certain date did not 
amount to a direction within the meaning of 
sub-s. (2) of s. 20 of the Act. He argued that 
under s. 17 of the Act every order made by the 
House Controller or by the Commissioner on 
appeal under S. 18 of the Act has been made 
executable by the Court having jurisdiction to 
entertain a suit for the recovery of arrears of 
rent in respect of the building in relation to 
which the order to be executed is passed, as if 
such order were a decree passed by such Court, 
so that the order passed by the Additional 
Commissioner to vacate the house was an order 
which could be executed by the civil Courtj 
under s. 17 of the Act, therefore the non-com- 1 
pliance of that order which amounts to a decree- 
would not be punishable under sub-s. (2) of S. 2(1 
of the Act. I am unable to accede to this con- 
tention. There is nothing in the Act to indicate 
that a non-compliance of the order which is 
executable under s. 17 of Act cannot be a sub- 
ject-matter of prosecution under sub-s. (2) of 
S. 20. Section ll (2} of the Act provides that ft 
landlord who seeks to evict his tenant under 
sub-s. (l), shall apply to the Controller for ft 
direction in that behalf, and if the Controller 
is satisfied that the tenant is liable to be evict- 
ed under the provisions of sub-s. (l)t be sbw 
make an order directing the tenant to put the 
landlord in possession of the building, aud rf 
the Controller is not so satisfied, he shall make 
an- order rejecting the application. In 
opinion, the order passed by a Controller or by 
a Commissioner on appeal against a tenant to 
vacate a house within a certain time is clearly 
a direction for the non-compliance of which the 
tenant is liable to be punished under sub-^ (3* 
of S. 20. Under the provisions of the Act thwe 
is no bar, in my opinion, for the 
apply to the civil Court for execution of 
order or direction under S. 17 of the ^ r . 
yet he may apply for the prosecution of thft f 
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tonaut for the noU'Oomplianoe of the direction 
under sub-s. (2) of S. 20 of the Act. In these 
oiroumstanoes it is impossible to interfere with 
the conviction of the petitioner. I think, how- 
'ever, that there is room for interference with 
the sentence which has been imposed upon 
him. In the particular circumstances of this 
case 1 do not think that there is any necessity 
for sending the petitioner to jail. I would 
therefore, set aside the sentence of imprison- 
ment imposed upon the petitioner, but I would 
enhance the amount of fine to Bs. 100, and in 
default to suffer two weeks’ rigorous impri- 
sonment. 

[3] With these modifications in the sentence 
imposed upon the petitioner, the application is 
dismissed. 

[4] Shearer J.— I agree. 

M.K. Application dismissed, 

A. 1. R. (88) 1951 Patna 385 [C, N, 84.] 

Ramaswami and Narayan JJ. 

Atta Kai'im — Appellant v. Mt, Bibi Habiba 
Soghra — Respondent* 

A, F. 0, O. No. 236 of 1948, D/- 28-2-1950. 

Civil P. C. (1908), S, 51 — Money decree — Execu.. 
tion by arrest of judgment-debtor— Onus of proof 
— Order when can be made. 

According to B. 61, Civil P, O., as it stands after the 
amendment by Act XXI C^l] of 1936, the onus of 
proof is on the decree-holder to establish that the 
judgment-debtor had sufScient means to pay the 
decree within the meaning of sub-cl. (b) of the proviso 
to S. 51. Though by the amendment of the section 
Borne restrictions have been placed on the right of the 
decree-holder to obtain an order of arrest, such an 
order can be made when it is found that the judg- 
ment-debtor, though perfectly capable of paying the 
decree money, has neglected to pay it. [Para 2] 

Thus, where a judgment-debtor, who was a Sub- 
Registrar owning some property, was found to have 
delayed or obstructed the payment of the dower debt 
lor which a decree was obtained by his divorced wife, 
an order of execution of the decree by arrest of the 
judgment-debtor was passed: A.I.R. (26) 1939 Pat. 360 
and A.I.B. (13) 1926 Lab. 110, ReU on* [Para 2] 

Anno. G, P, 0., S. 61, N. 6a. 

K, C, Sanyal, Shamshul Hoda and A, H. Quadri 
— for Appellant; R, S* Sinha — for Respondent* 

Marayan «l» — This appeal arises out of an 
exeention proceeding. The respondent obtained 
a decree for Rs. 5000 against the appellant on 
11-1-1948, this amount having been olaimed by 
the respondent as her dower, On appeal to this 
Court the decree was varied and Rs. 10,000 was 
allowed as dower to this respondent. The 
decree was put under execution and the judg- 
ment-debtor appeared in the exeention case on 
S-11-1948 and made a prayer to the effect that 
i^ecution be stayed till the disposal of the 
appeal which he had preferred to the High 



(jourt. He was allowed time till 12-1.1944 and 
meanwhile an order was received from the 
High Court according to which the judgment- 
debtor was allowed to deposit the decretal 
amount in four equal instalments. This Court 
permitted the judgment-debtor to pay the 
decree money in instalments of Es. 1250 each. 
There was, however, default by the judgment- 
debtor and because of the default the decree- 
holder applied for issue of notice under o. 2i, 
R. 37, Civil P. 0. against him. The judgment- 
debtor then objected but his objection was 
overruled and order for issue of warrant of 
arrest was passed. On 7-9-1944, the judgment- 
debtor prayed for recalling the order for the 
issue of warrant of arrest and after this petition 
had been heard the judgment. debtor was held to 
be in possession of properties yielding an income 
of about Es. 400 per year. There was again an 
order by the Court permitting the judgment-de- 
btor to pay the decree money in instalments and 
the judgment-debtor went on making payments 
till 19-1-1946. In the meantime his appeal before 
this Court was dismissed. Again for the third 
time by an order dated 2-7-1946 the judgment- 
debtor was allowed to pay the decree money in 
instalments and he made some payments but 
ultimately the order dated 2-7-1946 was set 
aside by the High Court. The decree-holder 
therefore again proceeded with the execution 
and the judgment-debtor filed an objection 
contending that he was not liable to be arrest- 
ed. The judgment-debtor relied on S. 51, Civil 
P, 0., as it stands after the amendment made 
in 1936. There is a proviso added to this section 
which says that where the decree is for the 
payment of money, execution by detention in 
prison shall not be ordered unless, after giving 
the judgment-debtor an opportunity of showing 
cause why he should not be committed to 
prison, the Court, for reasons recorded in 
writing, is satisfied (a) that the judgment- 
debtor, with the object or effect of obstructing 
or delaying the execution of the decree is likely 
to abscond or leave the local limits of the 
jurisdiction of the Court, or has, after the 
institution of the suit in which the decree was 
passed, dishonestly transferred, concealed, or 
removed any part of his property or committed 
any other act of bad faith in relation to his 
property; or (b) that the judgment-debtor has, 
or has had since the date of the decree, the 
means to pay the amount of the decree or 
some substantial part thereof and refuses or 
neglects or has refused or neglected to pay the 
same, or (c) that the decree is for a sum for 
which the judgment-debtor was bound in a 
fiduciary oaincity to account. The objection of 
the judgment-debtor was heard and the learned 
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Subordinate Judge was of the opinion that 
sub- cl. (b) of the proviso is applicable to this 
case inasmuch as the judgment- debtor, though 
he had the means to pay the decree, has neg- 
lected to pay it. The learned Subordinate 
Judge has pointed out that the execution has 
been pending for the last five years and that 
though there was a decree for Rs. 10,000 as 
dower and for Rs. 1400 as costs against this 
judgment-debtor he has up till now paid a sum 
of Rs. 3G00 only towards the decree. Mr. Sanyal 
on belialf of the appellant has stressed the fact 
that the judgment-debtor has made payments 
from time to time and he argues that this is a 
circumstance which indicates that he has not 
refused or neglected to pay the decree money. 

[2] The main question therefore is whethey 
the judgment-debtor has had since the date of 
the decree the means to pay the amount of the 
decree or a substantial part thereof. We have 
got two depositions of this judgment-debtor on 
the record and from a perusal of these deposi- 
tions I am satisfied that the judgment-debtor 
has had the means to pay the decree money. 
He stated on 1-7-1944 that in December 1937, he 
had executed a sale-deed in favour of the child- 
ren of his first wife with regard to the proper- 
ties yielding an income of Rs. 600 or Rs. 700 
per year and that the income from the proper- 
ties still in his hands was Rs. 400 per year. It 
is clear from his deposition that besides owning 
zamindary property yielding an income of 
Rs. 400 a year he is in possession of certain 
khudkasht or bakasht lands. His statement is 
that he has got khudkasht lands in Hundrahi 
and Bhatta, but unfortunately he has avoided 
stating the exact area of the bakasht lands. 
Certainly it is very difficult to believe his 
statement that he does not remember the exact 
area of his bakasht lands and is not able to 
give any idea of those lands. This statement of 
the judgment-debtor shows that it is not only 
a few bighas of bakasht lands which are in his 
possession. If he would have really only posses- 
sed a few bighas of bakasht lands it was very 
easy for him to say that the area of the bakasht 
land, in his possession is quite negligible. In 
another deposition which the judgment-debtor 
gave on 6-7-1948 he stated that he had got 
about 50 bighas of bhaoli lands. If he has 60 
bighas of bhaoli lands that would be equivalent 
to about 25 bighas of bakasht lands and even 
this property must be regarded as a valuable 
property specially in these days when prices of 
lands are very high. I therefore see no reason 
to disagree with the learned Subordinate Judge 
that the judgment-debtor, though he had the 
means to pay the amount of the decree or a 
very substantial part thereof, has neglected to 


pay it. Mr. Sanyal was perfectly right whe^ 
he said that according to S. 51 of the Code as it 
stands after the amendment by Act 2:x:i [21] of 
1936 the onus of proof is on the decree-holder 
to establish that the judgment-debtor had 
sufficient means to pay the decree within the 
meaning of sub-cl. (b) of the proviso to S. 61. 
But as was pointed out by a Division Bench of 
this Court in Kamaldhari Lai v. Kamlesh- 
wari Sahay, 1939 P. W. K. 604 : (a.I.E. (26) 1939 
Pat. 380) though by the amendment of S.Sl of 
the Code some restrictions have been placed on 
the right of the decree-holder to obtain an 
order of arrest, such an order of arrest can be 
made when it is found that the judgment- 
debtor though perfectly capable of paying the 
decree money has neglected to pay it. Row- 
land J. who delivered the judgment of the 
Division Bench expressed his agreement with 
the decision in Hargohind v. Sdkim Singh, 
6 Lah. 548 : (A, I. R. (13) 1926 Lah. llO) and in 
this Lahore case Sir Shadi Lai G. J. had 
quoted the observation of the Judicial Com- 
mittee that “the difficulties of a litigant in 
India begin when he has obtained a decree. 
The learned Chief Justice further observed that 
it was a matter of common knowledge that far 
too many obstacles were placed in the way of 
a decree- holder who sought to execute his 
decree against the property of the judgment- 
debtor, and therefore a decree- holder at times 
finds it easier to apply for the arrest of his 
judgment- debtor. The judgment- debtor in this 
case happens to be a Sub-Registrar but if he has 
neglected to pay the decree money I should not 
hesitate to uphold the order that has been 
passed against him. In my opinion it is an 
abnormal thing for a man of his position to 
avoid, delay or obstruct the payment of the 
dower debt which he was liable to pay to his 
wife who has now been divorced. 

[3l I see no merit in this appeal and the 
appeal is dismissed with costs. 

[4] Ramasvami J. — I agree to the order 

proposed. 

D.B.E, Appeal dismissed. 
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Sitaji and others — Appellants v. Bi^endra 
Narain Choudhary and others — Respondents, 


A. P. 0. D. No. 74 of 1945, D/- 18-4-1949. 

(a) Evidence Act (1872), S. 32 (5) — Pedigree 

i)le. . 

A panji (family pedigree) maintained according W 
sognised system prevailing in Mithila is admiaamle 
evidence as to relationship of various members ol 
nily even if it is not proved by whom it was 
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(b) Civil P. C. (1908)t S. 107 » Appreciation of 
evidence by appellate Court — Interference on 
question of fact. 

The lunations of n Court of appeal in dealing with a 
question of fact are llmitod in their ohariictcr and 
scope. Where the decision mainly rests on oral evi> 
deuce, the Court of appeal must have regard to the 
exceptional value of the opinion of the Judge of first 
instance, lu a case which turns on the conflicting 
testimony of witnesses and the belief to be reposed on 
them, the appellate Court can never recapture the 
initial advantage of the Judge who saw and believed. 
The Court of appeal must, in order to reverse the 
decision of the trial Judge, not merely entertain doubts 
whether the decision below is right, but be convinced 
that it is wrong. [Para 9] 

Anno. Civil P. 0., S, 107, N, 14. 

(c) Hindu Law — Widow —Accretion — Nature 
of — Burden of proof — Evidence Act (1872), 
Ss. 101 to 103. 

The question whether properties acquired by a widow 
out of savings from income from her husband’s estate 


form an accretion to her widow's estate or oonstituto 
her stridlian property must be determined according to 
the intention of the widow in dealing with those pro- 
perties, A person who alleges accretion must show that 
the property was acquired by the widow with that 
intention : A, I. li, (5) 1918 P. C. 166, liel. on ; 
A. I, R. (26) 1939 Pat, 364, DiSitent. [Para 11] 

H, C. DCf liojttaJimit Verma and K. D. De — for 
; Tj, K. Jha, Th iV. MiHer, I^reni Lall, A, 
K, Miiter and BrinaiJi — for Ec&pondents, 

Bamaswami J.- - This appeal is by the defen- 
dants first and second parties from a decree of 
the Additional Subordinate Judge of Darbhanga. 
The plaintiffs brought the suit claiming that 
they were the nearest reversioners of one Nau- 
bat Lai Jha, who died in 1879, leaving two 
widows, Mt. Nanuwati and Mb. Chemawati 
and his mother Mt, Sahajwati Ojhain. The 
following pedigree will elucidate the relation- 
ship of the parties : 


NANDE RAM JHA aliaa NANDE JHA. 


Shiva Jha deed, 

1 


I 

Hina Jha, deed. 

I 

Tika Jha 
deed. 


I 


I 

Dewan Jha 
deed. 

I 

I 


I 

Karan Jha. 
deed. 


I 

Jagarnath Jha 
alias Jaga Jha deed. 


Fakir Jha I I I 

deed. Sembhoo Bichhuk Buuni 
Jha deed. Jha, (deed.) 


I 


I 


Hali Jha Rang Dewan 


I 


I, I 

Pars! Jha Bam Jha 
deed, deed. 

I 

I 


Hare Bam 
= Daiyowati. 


Bhagwan Dutta Sarekhi Jha fJudar Jha deed. 
Jha (P. 8.) deed. = Mt. Sahajwati 

Ojhain, deed. 


Ura Kant Jha 


deed, 

I 

Tulsi Jha 
deed. 


Jha deed- Jha. deed. 


I 

Nanswari 
Jha deed. 

I 

Hitlaja Jha deed. 


I 


Bansi Fakari 

Jha deed. Jha deed. 


I 


I 


I 

Ohuman Lai 
Jha (deed.) 


I 

Darbari 
Jha (deed.) 


I 

Naubat Lai Jha deed, wife 
Mt. Nanuwati Ojhain. 
deed, wife Mt. Ghhema- 
wati Ojhain deed. 


I 

Slanohar 
Jha deed, 

I 


I 

Bharath 
Jha. (P. 4.) 


I 

Arun 
Jha deed. 


I 

Awadh 

Jha 


I I 

Aujhi Jha Chiranjiwi Jha 
deed. deed. 

Kali Kodan Jha (deed.) 

Qirja Jha (deed.) 

I 
I 


I 

Bitan 
Jha deed. 


Thakur 

Dutta Jha deed. 


I 

Nauha Jha 
(deed.) 


Tilak Jha 

I 


I 


I Sukhi Jha 

Hukti Kath Jha Jagdish Jha deed. 


I 

Jhakari Jha 
deed. 


I 

I 


I 






ft, ■••I i 


Alter df N&ubat Lai both the widows 

Gfl^amed ptii^eil^^EL of the estate but Mt. Sahaj- 
i|^ti was ^anllid^jQixily maintenance. Sahajwati 
< in 1)909 ; ftiidrl^Bnawati in 1911 when the 
estate dev^ved on Mt. Chemawati. On 



I I 

Khawar Fulkit Balgobind Bacha 
Jha (P. 5} Jha deed. Jlia deed. Jha alias 

Baohan 
Jha (P. 7) 

6-11-1916 Mt. Chemawati dedicated all the pro- 
perties to certain deities by a registered deed of 
Samarpannama. She constituted herself as 
shebait for her life time but she provided that 
after her death Mahant Bamsarup Das would 
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succeed as shebait. Mahant Ramsarup Das, 
however, died in the life time of Mfc. Ohema- 
wabi. In 1931 she, therefore, ezecuted a deed 
of shehaitnavia appointing Mahant Gopal Das 
as shebait of the said deities. In 1933 the plain- 
tiffs instituted a suit against the defendants for 
a declaration that the deed of endowment exe- 
cuted by Mb. Ghemawati was void and not 
binding upon their reversioners. In that suit the 
defendants contended that the plaintiffs were 
not the nearest reversioners of Naubat Lai Jha. 
But the plaintiffs obtained a decree. On appeal 
the High Court dismissed the suit on the ground 
that it was barred by time; bub the other issues 
raised were expressly left open. After Mb. 
Ghemawati died on 5-8-40, the plaintiffs brought 
the present suit. They sought a declaration 
that the deed of endowment and shebaitnama 
executed by Mt. Ghemawati were void and 
fraudulent and they were entitled to possession 
of the properties on the death of Mt. Ohema- 
wati. It is necessary to state that plaintiffs 
second party have conveyed lO annas share of 
the properties to plaintiffs first party who in 
consideration thereof have agreed to meet the 
costs of litigation. 

[2] Defendants Ist party contested the suit on 
the ground that plaintiffs 2nd party were not the 
nearest agnates of Naubat Lai Jha. As regards 
the disputed properties the defendants 1st party 
claimed that Naubt Lai was not the owner 
thereof; that the properties had from long 
before appertained to the deities and Naubat 
Lai Jha had acted merely as a shebait. In the 
alternative, defendants 1st party claimed that 
at any rate the properties mentioned in Sch. 3, 
of the deed of endorsement were the stridhan 
of Mt. Ghemawati and she could make a valid 
endowment in favour of the deities. 

[3] The learned Subordinate Judge found 
that the plaintiffs were the nearest reversioners 
of Naubat Lai Jha, that the properties in dis- 
pute belonged to Naubat Lai Jha and not to 
the Thakurbari. As regards Sch. 3 of the deed 
of endowment the Subordinate Judge held that 
there was no evidence to show that these pro- 
perties constituted the stridhan of Mt, Ohema- 
wati and she had power to alienate. Upon 
these findings the Subordinate Judge pronounced 
a decree in favour of the plaintiffs. 

[4] Two main questions were discussed in 
hearing of the appeal, viz., (i) whether the 
plaintiffs were the nearest heirs of Naubat Lai 
Jha and so were competent to bring the suit; 
( 2 ) whether the learned Subordinate Judge was 
correct in holding that the properties mention- 
ed in Sch. 3 of the deed of endowment did not 
constitute the stridhan of Mt. Ghemawati. 


A. L JB* 

[ 5 ] On the important question of pedigree 
the parties have produced evidence of a very 
contradictory nature, The plaintiffs alleged that 
their ancestor Shiva Jha and Jaya Jha were 
the brothers of Dewan Jha, who was the great 
grand-father of Naubat. They stated that Shiva 
Jha, Jaya Jha and Dewan Jha were all sons of 
Nande Jha, who belonged to Jajuare Pachahi 
Mul. The defendants did not dispute that the 
plaintiffs are descendants of Shiva Jha and 
Jaya Jha or that Naubat Lai was descendant 
of Nande Jha and belonged to Jajuare Pachahi 
Mul. The defendants, however, denied that 
Shiva Jha and Jaya Jha were brothers of 
Dewan. They asserted on the contrary that 
Shiva Jha, Jaya Jha and Karan Jha were sons 
of one Guni Jha and that they all belonged to 
Jajuare Bhargao Mul. The question at issue, 
therefore, is whether Shiva Jha, Jaya Jha, 
Dewan Jha and Karan Jha were full brothers, 
as claimed by the plaintiffs. (After discussion of 
the oral evidence the judgment proceeds :) 

[6] At this stage it is necessary to state that 
both parties exhibited panjis to corroborate the 
oral evidence of pedigree. Panjis are palm-leaf 
manuscripts of pedigree systematically main- 
tained by Panjiaras (or genealogists) in the 
community of Maithil Brahmins. It is the 
agreed case of the parties that such a system 
is scrupulously maintained in order to prevent 
marriages being contracted within forbidden 
degree. There is a reference to this (sustom in 
Crooke's Tribes and Castes vol. 3 p. 411, 1896; 
O’Malley. Gazetteer of Darhhanga District p. 39; 
Journal of Bihar and Orissa Research Society, 
vol. 3 , p. 615. Panjikars are selected after they 
pass a regular test prescribed by the Maharajah 
of Darhhanga, who is the head of Maithil Brah- 
mins, and who issues certificates to successful 
candidates. The primary duty of the panjikars 
is to maintain regular records of pedigree m 
the Maithil Brahmins. In order to keep their 
records up-to-date, the Panjikars go on regular 
tours and make enquiries. The panjis are con- 
sidered so important that no marriage can be 
celebrated unless panjikars issues a certificate 
of sanction called Siddhinta. Before issuing 
the certificate the panjikar must satisfy him<' 
self that the bride and bride-groom may be law- 
fully married : 

“With a Maithil Brahman, marriage is a religions 
rite; it is based upon spiritual considerations — spiritual 
benefits derivable from such an union. A Brahmaii 
ought to marry because it is one of the Sanskars (puri- 
fications) of his life without which he is not 
plete”, nor competent to do any of the duties <u 
Qirliastlia (householder). He ought to marry becao^ 
a son born of such marriage will save the parents 
from the hell named A son (Putra) means ^ 

who saves one from the hell ‘Pwn’. Oonsequenti;[ tM 
marriage must be in conformity with. Shastrio iiijhDU* 
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tiona. A brldo must be moro than fifth iu desoent on 
the mother’s side and more than sixth on the father’s 
from the last oonimon ancestor of hov and the brlde- 
{(room. One cannot marry the daughter of Ins step- 
mother’s brother, nor can ho marry a girl who is an 
offspring of his grandfather, and so forth. Any in- 
fringentent of these rules not only invalidates the 
marriage but « a grievotis sin, And as a safeguard 
against such an invalid marriage, entries of the rela- 
tionship with names of members of all the different 
Maithil families are kept from an ancient time by the 
Panjilcars or Panjiars (genealogists) of Mithila (Jour- 
nal of Bihar and Research Society, Vol. 3, p. 515). 

[73 For the plaintiffs panjis (ess. 4 series) 
were exhibited in order to support the oral evi- 
dence of pedigree. If these panjis be authentic, 
they v 7 ould completely establish the plaintiffs’ 
oase that Dewan Jha, Shiva Jha, Karan Jha and 
Jaya Jha v^ere the sons of Nande Jha. P. W. 29 
Nirsu alias Biswanath and P. W. 31 Lachmi 
Narain Jha proved the panjis (Exs. 4 to 4-G), 
Kumar Lai Jha had proved Ex. 4-D in the pre- 
vious title suit. His evidence is Ex. 25-A. On 
behalf of the appellants it was pointed out that 
in the previous suit, Exs. 4 to 4-c and 4-E were 
jaot filed. But it is undisputed that Ess. 4-D, 
4-F and 4-G were filed in that suit. For the ap- 
pellants comment was made that Khantar Jha 
:admitted in his evidence that he had dictated 
genealogy to Kumar Lai Jha. Kumar Lai Jha, 
however, stated that Ex. 4-D was written partly 
by his father, that he was unable to identify 
the hand-writing of the other part. There is to 
my mind no real contradiction between the 
evidence of Khantar and of Kumar Lai Jha. It 
was then objected for the appellants that unless 
the hand- writing of the whole of Ex. 4- D was 
proved, the document was not admissible in 
^evidence. But this argument is untenable, In 
my opinion, it is not necessary for the plaintiffs 
to prove by whom the pangi was written, if we 
recognise the admitted system of maintaining 
panjis in Mithila. In the present case Kumar 
Lai Jha has stated that Ex. i is partly written 
by his father and partly by his ancestor whose 
writing he could not identify. The Subordinate 
Judge has rightly accepted.his evidence as true. 

1£ so, the panji (ex. 4-d) is admissible in evi- 
dence. In a similar case Jahangir v. Sheoraj 
Singh, 37 ALL. 600 : (A. 1. E. (2) 1915 ALL, 334), 
a document ancient and genuine purporting to 
be a family pedigree was produced in evidence 
in a mutation case by one Jiraj. Jiraj stated 
that he had received the pedigree from his 
grand-father. But it was not proved who had 
prepared the pedigree. The High Court held 
that it was not necessary to show who has 
made the statements mentioned in the pedigree 
*nd that it was admissible in evidence under 
;S. 82, cl. (6), Evidence Act. In ML Anandi v. 
TJmd all. 665; (A. l. B. (ll) 1924 all. 
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576), it was pointed out that a family pedigree 
may bo a pedigree kept by a member of the 
family or by another person on its behalf. In 
that case a book maintained by the members 
of a family of hereditary bards and containing 
entries of domestic events occurring from time 
to time in the family to which they rendered 
services as bards, was held admissible as evi- 
dence concerning the relationship of the various 
members of the family, whose history was en- 
tered therein. (After discussion of the defence 
evidence the judgment proceeds). 

[a] In my opinion, the Subordinate Judge 
rightly held that the panjis (Exs. 4 series) are 
genuine. They completely support the oral evi- 
dence adduced by the plaintiffs that they are 
the nearest agnates of Naubat Lai Jha. 

[9] In this context it is of great importance 
to remember that the functions of a Court of 
appeal in dealing with a question of fact are 
limited in their character and scope. Where the 
decision mainly rests on oral evidence, the 
Court of appeal must have regard to the excep- 
tional value of the opinion of the Judge of 
first instance. He has had the opportunity of 
watching the demeanour of witnesses, he has 
observed the drift and conduct of the case, ha 
has impressed upon him by hearing every word, 
the scope and nature of the evidence in a way 
that is denied to any Court of appeal. In a 
case which turns on the conflicting testimony of 
witnesses and the belief to be reposed on them, 
the appellate Court can never recapture the ini- 
tial advantage of the Judge who saw and believ- 
ed. In Powell V. Strentham Maner Nursing 
Home, (1935) A. C. 243 ; (104 L. J. K. B. 304), 
Lord Wright observed : 

•'Two principles are beyond controversy. First, it is 
clear that, in an appeal of this character, that is from 
the decision of a trial Judge based on his opinion of 
the trustworthiness of witnesses whom be has seen, 
the Court of appeal must, in order to reverse, not 
merely entertain doubts whether the decision below is 
right, but be convinced that it is wrong." 

In Watt or Thomas v. Thomas, (1947) A. o. 
484 : (1947-1 All E. B. 582), Lord Thankerfcon 

re-stafced the principle : 

“Where a question of fact has been tried by a Judge 
without a jury, and there is no question of misdirection 
of himself by the Judge, an appellate Court which is 
disposed to come to a different conclusion on the 
printed evidence should not do so unless it is satisfied 
that any advantage enjoyed by the trial Judge by 
reason of having seen and heard the witnesses, could 
not be sufficient to explain or justify the trial Judge’s 
conclusion. " 

In Prem Singh v- Deb Singh, 1947 A, L. J, 
613 : (a. I E. (35) 1948 P. C. 20) the Judicial 
Committee quoted this statement of principle, 
reversed the High Court decree and restored 
that of the Subordinate J udge, holding that the 
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finding of the trial Judge on the oral evidence 
should have been accepted by the High Court. 

[lOl In the present case the learned Subordi- 
nate J iidge has expressly accepted the testimony 
of p, w. G, Khantar Jha, and P. "Ws. 26, 30 and 38 
on the question of pedigree. He rejected the 
evidence of the defendants’ witnesses on this 
point. He expressly held that D. W.-22, Awadh 
Behari Das, being a Bairagi could not have per- 
formed the sradJia of Mt. Chemawati ; and that 
his evidence that he did perform the si'adh 
was manifestly false. As regards the pa-njis, the 
Subordinate .Judge held that the panjikars 
(p. WS.-29 and 31) have given credible evidence 
and the pan] is, they produced were genuine 
and absolutely reliable. On the contrary he 
disbelieved the evidence of D. W..35, Nirsu Jha, 
and the panjis (Exs. lO series) produced for 
defendant. On behalf of the appellants Mr. B. 0. 
De addressed elaborate arguments to show that 
the plaintiffs' evidence was unreliable. But 
we cannot take the responsibility of reversing 
the conclusion of the trial Judge, for we are 
not satisfied that his decision is wrong, or that 
the evidence on which he relied is so improbable 
as to be unbelievable, or otherwise unworthy 
of acceptance. It was next contended on be- 
half of the appellants that even if, the plaintiff's 
were the nearest reversioners of Naubat Lai, 
they could not succeed with respect to the 
properties mentioned in Sch. 3 of the deed of 
endowment. In para. 9 of the plaint the plain- 
tiff's alleged that the properties in sch. 3 had 
been wrongly described as self- acquired pro- 
perties of Jit. Chemawati. In para. 20 of the 
written statement the defendants specifically 
asserted that the properties were stridhan of 
Mt. Chemawati. It is the agreed case that 
these properties were purchased after the death 
of Naubat Lai Jha out of the income of the 
estate. But neither party has adduced evidence 
to prove whether Mt. Chemawati intended the 
properties purchased to be her stridhan or to 
be accretions to her husband’s estate. For the 
respondents reliance was placed on Sheo Lo- 
chan Singh v. Saheb Singhs 14 I. A. 63 : (14 
cal. 387 P. c.) in which the purchased properties 
were dealt with by the widows as accretions to 
their husband’s estate, and the original pro- 
perties and such accretions were treated by the 
widows ijrecisely alike in the deed of gift 
which they executed in favour of the alleged 
adopted son. The Judicial Committees held 
upon the evidence that the properties were 
accretions, and proceeded to observe : 

“Where a widow comes into possession of the property 
of the husband, and receives the income, and does not 
spend it, but invests it in the purchase of other pro- 
perty, their Lordships think that, prima facie, it is 
the intention of the widow to keep the estate of the 


husband as an entire estate, and that ihe property' 
purchased would, prima facie, be intended to be- 
accretions to that estate. 

But this is only a dictum which must be under- 
stood with reference to the facts and circum- 
stances of that case. It cannot be read as a- 
statement of law for it is expressed merely ia 
terms of an inference of fact. The obiter dictum 
is more than counter- balanced by the actual 
decision of the Judicial Committee in a much 
later case Saudamini Dasi v. Administrator^ 
General of Bengal, 20 1, A. 12: (20 Cal. 433 P. C.)- 
where the income which accrued from the- 
husband’s estate after his death for about eight 
years subsequent to his death and which was 
not disposed of by his will came to his widow 
as heir-at-law, and she invested the same in 
Government securities worth two lakhs of 
rupees; and after the lapse of about twenty- 
years she disposed of the same as her own. It 
was held that the money so invested by her be- 
longed to her as income derived from her 
widow’s estate and was subject to her disposi-' 

tioD, The Judicial Committee observed : 

“ It was said she had placed it in investments of a 
permanent nature. Had she done so, it does not 
appear to their Lordships that this circumstance alone 
would have added the fund to the estate devolving 
on her husband’s heir. ” 

In Venlcaiadri Appa Bao v, Partkasaratki 
Appa Bao, 52 I. A. 214 : (A, I. R. (12) 1925 P. C. 
105) the widow never obtained actual posses- 
sion of the income to which she was entitled 
and the question arose as to whether she was 
entitled to dispose of it by will. Their Lord- 
ships observed : 

“ That income or any part of it, she could, whilfr 
she remained entitled to it, have added as an accre- 
tion to the Medur estate if she had wished to do so. 
There is no evidence to suggest that she had ever 
added any part of that income as an accretion to the 
Medur estate. She was consequently entitled to dis- 
pose of it by will or otherwise. ” 

In Navaneetka Krishna v. Collector of Tin- 
nevelly, 69 M. L. J. 632 : (a. I. R, (22) 193-5 Mad- 
1017) the Madras High Court held, as well 
established that the income of a woman’s estate 
remained at her disposal in the absence of any 
thing done by her to show that she treated tb& 
accumulation as part of the last male holder's- 
estate. In Balasuhralimanya v. Subbayyat 
I. A. 93 : (A. I. R. (25) 1938 P. c. 34) the Judi- 
cial Committee aiffirmed that decision holding^ 
that both the savings which were in the hands 
of the Court of Wards and the money which 
was in the widow’s own possession were ths 
personal property of the Bani and would pass 
under her will. 

[11] The true position is stated by Loiid 
Phillimore in Baja of Bamnad v. SundaT<i' 
Pandiyasari , 46 I. A. 64: (A. I. R. (5) 1918 P. C- 
156): . — 
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*' A widow may ao deal with the ineome of her hus- 
band's estate as to make it an accretion to the corpus. 
It may be that the presumption is the other way. A 
case has been oited to their Lordships wliich seems so 
to say (25 Mad. 851), But at the out side it is a pre- 
sumption and it is a gi(es/io)i of fact to he dcfcrviincd^ 
if there is any dispute, wliethcr a widow has or has 
not so dealt with her property.” 

On behalf of the respondents reference v7iis 
made to Rainran Bijoy Pd. Simjh v. Krishna, 
Madho Singh, A. I. R. (26) 1989 Pat. 364 : (182 
I. C. 982) where a Division Bench hold that where 
a widow invests the income of the husband’s 
estate in the purchase of other property the 
intention of the widow must be [irima facie 
deemed to make purchased property an accretion 
to the husband’s estate. But (with the greatest 
respect) this decision appears incorrect for it is 
opposed to the Privy Council authorities and is 
inconsistent with Prasad Kuer v. Baijnaih 
Prasad, 14 Pat. 518 : (A. I, R. (23) 1936 Pat. 200) 
and Jamxtna Prasad v. Ram Padarath, 18 
P. L. T. 765: (a. I, R. (24) 1937 Pat. 619) in which 
the learned Judges held that the onus was 
upon the party who alleged accretion, to show 
that the property which was purchased by the 
widow from her own savings was not her own 
but was intended to be an accretion to the 
estate. In the present case the plaintiffs have 
alleged that the properties of Sch. 3 of the deed 
of endowment were accretion to tlie widow’s 
estate. The onus of proof was upon them, hut 
they have not produced any evidence to show 
that the widow’s intention was such. On the 
contrary in the deed of endowment Mt. Chema- 
wati herself has clearly recited that the sch. 3 
properties were self- acquired. This important 
recital together with the circumstance that 
the widow separately enumerated the proper, 
ties in the deed of endowment clearly suggest 
that the widow never intended to merge the 
properties with her husband’s estate. As re- 
gards these properties, it is manifest that Mt. 
Chemawat: could validly execute a deed of 
endowment, and the plaintiffs are not entitled 
to a decree. 

Cl2] Upon these grounds I hold that the deed 
of endowment and sUebaitnama are valid with 
respect to the properties mentioned in schs. i 
and 2, the plaintiffs being found to bo the 
nearest reversioners of Naubat Lai Jba, are 
entitled to a declaration of their title and re- 
covery of possession and to mesne profits from 
the date of death of Mt. Ohemawati till posses- 
sion is delivered. 

[13] Accordingly I would alter the decree of 
the learned Subordinate Judge and allow the 
appeal to this extent with proportionate costs. 

U4] Binha agree. 

HnsZk-S. ' Decree modified. 
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SiNHA AND Rai JJ. 

Mt. Ruhnini Devi and others — Appellants 
V. Rambiias Singh and others— Respondents. 

A. F. A. D. No. 1020 of 1947, D/- 24-2-1950. 

(a) Tenancy Laws — Bihar Tenancy Act {VIII 
tSl'of 1885), S. 112-A— All Landlords not impleaded 
—Effect ■ Civil P. C. (1908), O. 1, R. 3. 

Where, in proceedings under S. 112A before the 
Revenue Court, all the landlords are not impleaded, 
tlie order of the Revenue Court reducing the rent of 
the holding is without jurisdiction. [Para C} 

(b) Civil P. C. (1908), S. 11 —Competency to try 
subsequent suit. 

A suit for ft declaration that the order of the Reve- 
nue Court reducing the rent of the holding is without 
jurisdiction as all the landlords were not impleaded in 
the proceedings under S. 112A, Bihar Tenancy Act, 
could not have been tried by the Revenue Court and 
as such is not barred by its Judicata either construc- 
tively or directly. [Para 8] 

Anno. G. P. C., S. 11 N. 73, 75. 

LaJishmauSitrau SinJia — for A-pjyeUaufs’, B. C. De 
and Ji, K, Sinha — for Respondents, 

Rai Ji — This appeal is by the heirs of one 
Parmanaud Singh, who along with others, 
had filed a title suit in the Court of the Sub- 
ordinate Judge, Gaya, for a declaration that 
the order dated 14-9-1939, as finally confirmed 
by the appellate order dated 10-9-1940, reduc- 
ing the rentals of the holdings in suit is ultra 
vires, illegal and without jurisdiction and not 
binding upon the iJaintiffs. 

[2] The plaintiffs claimed the relief on vari- 
ous grounds including the one that all the 
landlords had not been impleaded in the pro- 
ceedings Under S. 112A, Bihar Tenancy Act, 
before the Revenue Courts, and, as such, the 
orders passed in those proceedings were ultra 
vires and without jurisdiction. 

[3] The defence put forward by the tenants- 
defendants was, that those of the landlords 
who had been impleaded in the proceedings 
would be deemed to have represented all the 
landlords, and, as such, the orders passed by 
Revenue Courts cannot be attacked in the pre- 
sent suit as being one without jurisdiction. 

[4] The trial Court decreed the suit. But, 
on appeal by the tenants- defendants, the judg- 
ment and decree passed by the trial Court was 
modified. The appellate Court has held that 
the order of the Revenue Courts reducing the 
rent of the holdings would not bind Mt. Jit 
Kuer, or her heirs and legal representatives, 
but it was binding ui>on the present appellants 
who are the heirs of Parmanand Singh, de- 
ceased, the original plaintiff. Being aggrieved 
by the said judgment and decree of the lower 
appellate Court, the appellants have come up 
in second appeal before this Court. 
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[5] ]\Ir. LakshmaDSaran Smha^ the learned 
counsel for the appellants, has contended that 
as all the landlords had not been impleaded in 
the proceedings taken under S. 112 A, Bihar 
Tenancy Act, the Revenue Court had no juris- 
diction to reduce the rent of the holdings. The 
petition filed by the tenants for reducing of 
rent has been exhibited in this case, and is 
Ex. 3 on the record. In that petition under 
the heading '‘Name and residence of landlord” 
the following persons were named ; “Sheo- 
rachcha Singh ogairah, Babu Eajendra Prasad 
Singh and Kishundeba Singh.” The column 
recites the various addresses of the landlords 
named therein. Now, both the Courts have 
proceeded on the assumption that Jit Kuer, 
one of the landlords, and Parmanand Singh, 
another co-sharer landlord, had not been im- 
pleaded in the petition that was filed under 
s. 112 A, Bihar Tenancy Act. It was contended 
on behalf of the respondents by Mr, De that 
Sheorachcha Singh would be deemed to have 
represented the interest of Mt. Jit Kuer and 
that Bishundeva Singh would be deemed to 
have represented the interest of Parmanand 
Singh. The lower appellate Court, while deal- 
ing with this point, has come to the conclusion 
that Bishundeva Singh being the elder brother 
and karta of the family will be deemed to 
have represented the interest of Parmanand 
Singh also in the proceedings, and, hence, 
Parmanand Singh would be bound by the 
orders passed by the Revenue Court. As regards 
Bit. Jit Kuer, the lower appellate Court has 
taken the view that she was not represented in 
the proceedings, and she or her heirs and legal 
representatives would not be bound by the 
orders passed in the rent reduction proceed- 
ings. 

[6] Mr. Lakshmansaran Sinha next con- 
tended that the jurisdiction of the Revenue 
Court to decide the question of reduction of 
rent had been conferred by statute, and that 
jurisdiction can be exercised only if the case 
comes within the four corners of the powers 
that had been conferred on the Revenue Courts 
by the said statute- He contended that the 
right of the entire body of landlords to realise 
rent at a particular rate cannot be interfered 
with unless a proceeding is taken under S. 112A 
after impleading all of them as parties to those 
proceedings and after serving them with notice 
as enjoined 'by the rules framed under the 
Bihar Tenancy Act concerning the rent reduc- 
tion proceedings. In support of his proposition 
he relied upon two Division Bench decisions 
of this Court, namely, Baja Surajpal v. Bam^ 
gati, 26 Pat. 353 : (A. I. R. (35} 1948 Pat. 239) 
and Basdeonarain v. Earumahton, 26 Pat. 


592 ; {a. I. R. ( 35 ) 1948 Pat. 153). In the former 
case, Imam J. held : 

As to the second point, it is clear that in the rent 
reduction proceedings under S. 112 A, Bihar Tenancy 
Act, only defendant 1 was made a party and the other 
landlords of the bolding were not made parties. No 
notices were issued to them. The decision was given in 
their absence. It is quite clear that in these circum- 
stances the order reducing the rent was without 
jurisdiction.*' 

His Lordship thereafter dealt with various 
rules framed under the Bihar Tenancy Act 
enjoining a particular procedure to be followed 
regarding service of the notice. In the other 
case of Basdeonarain v. Karumahtont 26 Pat. 
592 : (a. I. R. ( 35 ) 1948 Pat. 153) the same view 
was taken by a Division Bench of this Court. 
A similar question arose for consideration before 
their Lordships of the Judicial Committee in 
the case of J agdishwar Dayal Singh v. Dwarlca 
Singh, 12 Pat. 626 ; (A. I. R. (20) 1933 P, G. 122). 
There, the question in controversy was whe- 
ther a sale held under s, 208, Ohota-Nagpur 
Tenancy Act, was within the jurisdiction of 
the Deputy Commissioner. In that case what 
had happened was that one of the tenure- 
holders had not been impleaded either in the 
rent suit or in the execution proceedings before 
the Deputy Commissioner, and in his absence 
the tenure was sold under s. 208, Ohota-Nagpur 
Tenancy Act. Section 208, Ohota-Nagpur Ten- 
ancy Act, ran as follows : 

"When a decree passed by the Deputy Oommis- 
sioner under this Act is for an arrear of rent due in 
respect of a tenure or holding, the decree-holder may 
^pply fc*r the sale of such tenure or holding, and the 
tenure or holding may thereupon be brought to sale, 
in execution of the decree, according to the provisions 
for the sale of under- tenures contained in the Bengal 
Rent Recovery Act, 1865; and all the provisions of 
that Act, except Ss. 12, 13, 14 and 15 thereof, shall, 
as far as may be, apply to such sale.” 

Now, dealing with the jurisdiction of the Re- 
venue Court, their Lordships of the Judicial 
Committee were of opinion that when a statu- 
tory jurisdiction is conferred on a Revenue 
Court, the jurisdiction must be exercised within 
the statutory powers conferred. This pronounce- 
ment of their Lordships of the Judicial Com- 
mittee can be relied upon to decide the 
controversy in the present action also. The Re- 
venue Court had been conferred statutory juris- 
diction to decide the question of reduction of rent 
within particular limits. Section 112A and the 
other relevant sections of the Bihar Tenancy 
Act read with the rules framed under that Act 
governing such cases make it mandatory that 
the orders can be passed in the presence of all 
the parties interested in the holdings; and when 
it is found that all the landlords had not been 
impleaded in the proceedings, the order passed 
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by the Bevenue Court would become without 
jurisdiction. 

[ 7 ] Mr. Do, appearing on behalf of the res- 
pondents, on the otlier hand, contended that it 
had not been established that Jit Kuer was re- 
corded in Eegister D. But from the pleadings 

well as from the admitted case of the parties 
before the two Courts below, it was clear that 
Mt. Jit Kuer was one of the landlords who 
had not been impleaded in the proceedings 
under s. 112A. It is now too late to suggest 
that it may be that Mt. Jit Kuer was not re- 
corded in Register D. Besides, the lower appel- 
late Court also has held that Mt. Jit Kuer, her 
heirs and legal representatives would not be 
bound by the orders passed by the Revenue 
Courts as she was not represented in the pro- 
ceedings. This part of the judgment of the 
lower appellate Court has not been challenged 
before us jeither by way of cross- objection or 
by way of appeal. It is, therefore, now settled 
for the purposes of this second appeal that Mt. 
Jit Kuer was one of the landlords who bad not 
been impleaded in the proceedings under 
S. 112 A, Bihar Tenancy Act. 

[8] Mr. De further contended that this objec- 
tion of non- joinder of all the co-sharer land- 
lords interested in the holdings had not been 
taken before the Revenue Courts and the pre- 
sent plaintiff was debarred from taking the 
same by virtue of constructive res judicata as 
^contemplated by Expln. iv to S. li, Civil P. C. 
He relied on the Full Bench decision in the 
case of Bam Ban Bijoy Prasad Singh v. 
Bamagya Kuer^ A. I, s. (33) 1946 Pat. 354 : 
<226 I. c. 363 F. B.). But there the facts were 
different. In that case what had happened was 
that on 8-11-1939, on the application of the 
tenants under S. 112A, Bihar Tenancy Act, the 
Rent Reduction Officer had reduced the rent of 
■khata No. 415/l to Rs. 14 and that of khata 
NO. 416 to R9. 17-11-0. On a further application 
of those very tenants the Rent Reduction 
Officer reduced the rent of khata No. 4l5/l to 
E8. 7-10-0 and that of khata No. 416 to Rs. 9-11-0 
by order dated 29-11-1939, It was held in that 
•case that the second order was passed on a 
petition for rehearing the matter as the first 
order had been passed ex parte. In the Full 
Bench case, however, their Lordships further 
considered the legality of the second order of 
the Bent Reduction Officer on the basis that 
the landlord should have raised objection at 
the time of the second order that a few days 
before there had already been a reduction and 
a secsond reduction was not permi^ible. He 
.having not raised such objection at the time of 
I the second order eould not be permitted to say 

that the second order was wrong. The present 


suit as framed could not have been tried by the 
Revenue Court, and, as such, the present suit 
is not barred by res judicata either construc- 
tively or directly. 

[ 9 ] Mr. De further referred to the case of 
Dwarha Noth v. Dhanoo Gope, 26 P. B. T. 297: 
(A. I. R. (32) 1945 Pat. 320), but there the facts 
were different. All the landlords interested in 
the holding had been impleaded as parties to 
the proceeding under S. 112 A, Bihar Tenancy 
Act. There was some irregularity regarding 
service of notice and the point that was urged 
there was that the person on whom notices 
were served, had no written authority to accept 
notice on behalf of the landlord, and, as such, 
it was contended in that case that the order of 
the Revenue Court was without jurisdiction. 
But in the present case all the landlords had 
not even been impleaded in the pi*oceeding, 
and, as such, that case has no application to 
the facts and circumstances in the present case. 

[10] Mr, Lakshmansaran Sinha further raised 
the point that during the pendency of the 
appeahbefore the lower appellate Court, Parma- 
nand Singh died and in his place the appel- 
lants before the lower appellate Court, substi- 
tuted the widow and the two minor sons of 
Parmanand Singh as party-respondents to the 
appeal. The guardian's name in the substitu- 
tion petition did not appear, but in spite of his 
non-appearance no other guardian was appoint- 
ed by the Court to look after the interest of 
the minors, and, as such, the minors will not 
be deemed to be parties to the appeal, Mr. De 
in reply contended that the mother of the 
minors had also been made a party-respondent 
and she would be deemed to have protected 
the interest of the minors. But it appears that 
the mother also had not entered appearance, 
and it cannot be said that the mother will be 
deemed to have protected the interest of the 
minors in the appeal without even entering 
appearance in the appeal. But it is not neces- 
sary to proceed with this matter further be- 
cause on merits, in my judgment, the appeal 
should be allowed. 

[11] Under the circumstances, the appeal is 
allowed, the judgment and decree passed by 
the lower appellate Court are set aside and 
those of the trial Court restored. The plaintiffa- 
appellants are entitled to their costs in all the 
Courts, 

Ci2] Sinha J. — I agree. 

D.H, Appeal allowed. 
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Reuben and Jamuar JJ. 

Sri Bam Krishna Das — Appellant v. 

JBindexhivari P rasadand others — Bespondenis, 

Civil Rcvii. Petu. No. 1*22 and A. F. 0. 0. No. 46 
of 19-13, D/- lM-1950. 

(a) Civil P. C. (1908), Ss. 104, 115 and O. 1, R. 3 
— Order by Subordinate Judge holding suit bad for 
misjoinder of defendants —Appeal — Revision. 

Wlicre the Saiiordinate Judge bolds that the suit is 
bad tor inisjoincler of defendants and directs the plain- 
tiff to elect CO proceed against some only, no appeal 
but revision lies against tlie order. " [Paras *2, 3] 
Anno. C. P. C., O, 1, R. 3 N. 14. 

(b) Civil P. C. (1903), O. 1, R. 3— Different 
causes of action — Relief, if can be said not to arise 
out of same act or transaction. 

A mere finding that there were different causes of 
action as against the different sets of defendants is 
not surtieient to eouelude that the condition under 
O. 1, R. 3 as to common act or transaction was not 
satisfied. 

The question as to joinder depends not- on a common 
cause of action but on eomnion basis of acts or series 
of ftets. [Para 5] 

Anno. G. P. C., 0. 1 R. 3, N. 6, 9. 

(c) Civjl P. C. (1908), S. 115 — Interference in 

revision. i 

The High Court will not interfere in exercise of 
Court’s power of revision in order to assist the plain- 
tiff to raise in Patna, questions relating to the 
passing of a decree and the execution thereof in the 
Brindaban (U. P.) Courts so long ago as 1928 and 
1929, and raising questions quite unconnected with the 
suit as against the defendants and the property 
belonging to Patna. [Para 6] 

Anno. Civil P, C., S. 115 N. 16. 

(d) Civil P. C. (1908), S. 115, O. 1, R. 10 and 
O. 6, R, 16 — Failure to exercise jurisdiction — Suit 
relating to property situated in two districts — 
Misjoinder of parties — Procedure. 

Where the Court feels itself embarrassed by the 
presence of parties against whom it has no power to 
entertain the suit or by the inclusion in the plaint of 
pleadings relating to property over which it has no 
jurisdiction, it has the power under O. 1, R. 10, 
sub-r. (2), to strike out the defendants, and under 
0. 6, R. 16, to strike out the unnecessary pleadings. 

[Para 7] 

Where, instead of following this procedure, the 
Court held that the suit was bad for inultifariousness 
and directed the plaintiff to elect some of the defen- 
dants Only, within a given period, failing which the 
plaint was to stand rejected ; 

Held that the Court had gone wrong by refusing to 
exercise its jurisdiction in respect of property over 
which it had jurisdiction. [Para 7] 

Anno. C. P. C., S. 115 N. 12 ; 0. 1, R. 10 N. 43. 

S. G, Sinha~~fo)' Appellant ; R. K, Prasad and 
B, D, Harain n/td S, Narain-^for Respo^ideiits, 

RdubBn J. — This civil revision petition and 
miscellaneous appeal, both by the plaintiff, 
are directed against an order of the Subor- 
dinate Judge, 3rd Court, Patna, in Title Suit 
No. 122 of 1947. 

[2] In this suit, the plaintiff, as sebait of 
Sri Thakur Brindaban Behari having its temple 
at Mahalla Kazibagh, police station Alamgunj, 


and Sri Thakur Hadha Basik Mukutmani alias- 
Sri Thakur Brindaban Easik Mukutmani hav- 
ing its temple in Mahalla Gyangudri Barwaza,. 
police station Brindaban, in the district of 
Mathura, United Provinces, sues on behalf of 
the Deities to recover certain property in 
Brindaban and in Patna. The property in 
Brindaban, according to him, forms portion of 
the temple there. It was sold on 14-11-1929,. 
m execution of a decree dated 25-7-1928, in 
Suit No. 273 of 1928 in the Court of the Munsif 
of Mathura on the basis of a bond for Rs. 140,. 
executed by Muneshwar Tewari, one of the 
then sebaits of the Deity. It is alleged that 
Muneshwar Tewari had no authority without- 
the concurrence of the other sebaits to incur 
any liability on behalf of the Deity, and that 
the liability was incurred without any legal 
necessity and was not for the use or benefit of 
the Deity, and that both the decree^and the- 
sale in execution were collusive and the pur- 
chaser at the auction-sale was a friend of 
Muneshwar Tewari. Eecovery of pc^ession 
over this property is sought as against defen- 
dants 3 to 5, to whom the property has passed' 
from the auction-purchaser by a series of 
private transfers. Two other transactions are- 
impugned. One is a deed of rehan dated: 
4-2-1936 for Rs. 1,000 in favour of defendant 2,. 
in respect of three pies share in Mauza Easul- 
pur Kates war Tauzi No. 627C, executed by 
Eam Kewal Tewari, one of the then sebaits of 
the Deities. The other transaction is also a- 
rehan, executed on 10-7-1937, by the afore- 
mentioned Muneshwar Tewari in respect of 
fifteen dams share in Mauza Easulpur Kateswar 
Tauzi No. 627C, also in favour of defendant 2. 
These transactions are impugned on the same- 
grounds, namely, that the sebaits could not, 
by their individual acts, bind the Deities, and 
that the transactions were not for legal neces- 
sity or for the use or benefit of the Deities. 
According to the plaintiff, in both these trans- 
actions, defendant was the farsidar of Munshi- 
Kanhaiya-Lall deceased, father of defendant 1, 
and relief is sought as against defendants 1 
and 2 in respect of these properties. Plaintiff 
is alleged to have become the sebait of the 
Deities in 1939. Only defendants 3 to 5 appeared 
and contested the suit and, at their instance, 
the Subordinate Judge considered first the issue 
regarding the jurisdiction of the CSourt to 
entertain the suit against the contesting defen- 
dants in respect of the property in Brindaban- 
Under o. i, R. 3, Civil P. C,, all persons may 
be joined as defendants against whom any 
right to relief in respect of or arising out of 
the same act or transaction or series of ac^- 
or transactions is alleged to exist, wherej if 
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separate suits were brought, any common ques- 
tion of law or fact would arise. The learned 
Subordinate Judge held that there were two 
distinct causes of action as against the two 
sets of defendants, and that the two conditions 
-of 0. 1, B. 3, were not satisfied and, therefore, 
the plaintiff, by joining the two causes of action 
in one suit, could not confer jurisdiction on 
the Patna Court in respect of the property in 
Brindaban. On this finding, he came to the 
conclusion that the suit as framed was bad for 
multifariousness and directed the plaintiff to 
elect against which defendant or set of defen- 
dants he proposed to go on with the suit, the 
, discretion to be exercised by 17-2-1948. failing 
which the plaint would stand rejected, The 
appeal and the petition in civil revision are 
Iboth directed against this order. 

[3l It is clear that no appeal lies against the 
: order of the learned Subordinate Judge. The 
petition in civil revision will, therefore, be 
'dealt with below. 

[4] Order 1, R. 3, requires two conditions to 
be satisfied : (l) that the right to relief should 
be related to the same act or transaction or 
series of acts or transactions, and {2) that, as 
against the different defendants or sets of 
defendants, some common question of law or 
fact will arise. 

[5l The first condition is concerned with a 
common act or transaction or series of acts or 
transactions. A mere finding that there were 
different causes of action as against the differ- 
: ent sets of defendants is, therefore, not suffi- 
^ cient. The Cocle itself recognises that, in the 
case of joinder of several defendants, every 
; defendant may not be interested as to all the 
relief claimed (O. 1, R. s), and that questions 
may arise in which one set or other of the 
parties may not be interested (O. 2, R. 6). The 
question as to joinder depends not on a 
common cause of action but, as I have said, 
on common basis of acts or series of acts. 
That the matter is not as simple as the learned 
Subordinate Judge appears to have thought, is 
clear from the series of decisions commencing 
with VasVtdeva Shanhhaga v. Kuleadi Nar- 
napair 7 M. H. c. R. 290, where the Full Bench, 
dealing with suits impugning several aliena- 
tions of joint family property by deceased 
coparceners, repelled the objection of multifari- 
ousnesa and commented on the desirability of 
deciding the validity of the alienations in one 
proceeding in order to secure the soundness of 
the decision, and to avoid discordant decisions 
in different oases on facts nearly the same. The 
decision was followed inMahomedv.^Ktishnan, 
11 Mad. 100, in a suit by junior members of a 
hfayar family chaUenging as many as 48 aliena- 
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tions by the liarnavan in respect of 213 items 
of the family property. The same course was 
followed in Ahdid v. Ayacja, 12 Mad. 234 and 
Byathavirna v. Avu-Ucit 15 Mad. 19. The under- 
1 ying princi pie was explained in Nundoo Kunuir 
V. Banoinali Gayan, 29 cal. 871, which was a 
suit in ejectment. The maintainability of the 
suit was challenged for multi far ionsness on the 
ground that the different sets of defendants 
second party held by separate leases under the 
defendant first party, from whom the plaintiff 
claimed as a lessee. Their Lordships pointed 
out that the cause of action of the plaintiff 
suing in ejectment cannot be affected by the 
title under which the defendants i^rofess to hold 
possession; what concerns the plaintiff is that 
another is wrongfully in possession of what 
belongs to him; it is that fact that gives him 
the cause of action, and it is a matter of in- 
difference to him on what grounds the different 
persons in possession may seek to justify the 
wrong detention of what is his. They agreed 
with the same view expressed by another Bench 
of the same Court in Ishan Chunderv, Ba7nes. 
W& 7 ’ Hondo, 24 cal. 831. These two decisions were 
followed in Parbati Kuar v. Mahmud Fatima, 
29 ALL. 237: (4 A. L. J. 121 ), where the plaintiff, 
sued as heir of his father to reco^ er various 
portions of his father’s estate from the hands 
of different alienees and in Kuhra Jan v. Bam 
Bali, 30 ALL. 560 : (5 A. L. J. 647), where the 
plaintiff as heiress of her father sued to recover 
from her brother and certain transferees from 
him her share of the property of her deceased 
father. The latter decision is of special interest 
as the suit related to property partly in Bareily 
district and partly in the district of Bara 
Banki in the Province of Oudh. During the 
course of the suit, a compromise was arrived at 
regarding the Bareily property. Nevertheless, 
their Lordships held that the Court' at Bareily 
was not divested of its jurisdiction to hear and 
decide the suit in respect of the property situate 
in Oudh. For other decisions relevant to the 
point of joinder, reference may be made to 
Govindaraja M tidal la r v. Ahigappa Thamhi- 
ran, 49 Mad. 83G : (A. I. R. {is) 1926 Mad. 911 
F. B.); Ba7nanatha7i Chettiar v. Annamalai 
Chettiar, 57 Mad. 1031 : (A. I. R. (2l) 1934 Mad. 
367) Banganatham GheXtiar v. Mariappa 
Mudaliar^ A., I. B. (29) 1942 Mad. 334 : (208 l. c. 
8l) and Bamautar Singh v. Brij Kishore, 

A. I. R. (20) 1933 rat. 033 : (149 I, C. 931) all o£ 
which emphasise the necessity that the first 
condition of o. 1, R. 3, must be satisfied, 

[g] In the present case, I do not think it ia 
necesaary for me to go into this matter at 
greater length, because I do not think that we 
should interfere in exercise of this Court 'ei 
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I power of revision in order to assist the plain- 
itiff to raise in Patna, questions relating to the 
passing of a decree and the execution thereof in 
the Brindaban Courts so long ago as 1928 and 
1929 and raising questions quite unconnected 
with the suit as against the defendants 'and the 
property belonging to Patna. 

[7] Taking'the finding of the Subordinate Judge 
as it stands it seems to me that the Subordinate 
Judge has clearly gone wrong by refusing to 
exercise his jurisdiction in ’respect of the Patna 
; property. The proper procedure might ordinarily 
be, as suggested in the cases of Bamanathan 
CJiettiar v. Annamalai Ghetiiar, (57 Mad. 
1031 : A. I. B. ( 21 ) 1934 Mad. 367) and Bama- 
utar Singh v. Brij Eiskore, (A. I. B. (20) 1933 
Pat. 653 : 149 I. c. 931) to give the plaintiff an 
opportunity of amending hig plaint and electing 
as to which of the defendants he will proceed 
against. This is because there are more than 
one set of defendants against whom the Court 
is empowered to grant relief, and it is proper 
that the plaintiff should decide as to whom he 
will pursue his remedy against. The problem 
does not arise, where the Court finds, as it has 
found in this case, that there are two sets of 
. defendants against one of whom it has no power 
to grant any remedy. Order 1, B. 3 provides 
that no suit shall be defeated by reason of mis- 
joinder or non-joinder of parties, and that the 
Court may in every suit deal with the matter 
in controversy so far as regards the rights and 
interests of the parties actually before it. Under 

O. 1, B. 4, judgment may be given without any 

amendment against such one or more of the 
defendants as may be found to be liable, accord- 
ing to their respective liabilities. If the Court 
feels itself embarrassed by the presence of par. 
ties against whom it has no power to entertain 
the suit or by the inclusion in the plaint of 
pleadings relating to property over which it has 
no jurisdiction, it has the power under o. 1, 
R. 10, sub-r. (2), to strike out the defendants, 
and, under 0. 6, 16, to strike out the unneoes- 

Isary pleadings. A case in point is Nisar Ali v. 
Mohammad Aliy 59 I. A. 268 : (A. I. R. (19) 1932 

P. C. 172) where the inclusion in the suit of pro- 
perty in the Punjab which the plaintiff claimed 
as mutwalli of Muhammadan walcfy was not 
held to affect the maintainability of his suit in 
the Oudh Court in respect of an estate compris- 
ing properties in Oudh and the Punjab, claimed 
by him under a testamentary disposition made 
by his father. 

[8] On the above grounds, I would allow the 
petition in revision, set aside the order of the 
Subordinate Judge so far as it relates to the 
election to be made by the plaintiff and direct 
that the suit be proceeded with according to 


law. The petition having failed against defen- 
dants 3 to 6, they are entitled to and will get 
their costs. I would assess the hearing fee at- 
one gold mohar. Defendants i and 2 not 
having opposed the petition, and the necessity 
for the petition in this Court having arisen by 
reason of the plaintiff not having elected aa 
directed, there will be no order for costs against 
defendants i "and 2. I would dismiss the 
appeal, there will be no order as to costs. 

[9] Jamiiai* J. — I agree. 

V-B.B, Bevision allowed; 

Appeal dismissed* 
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Agarwala 0. J. and Meredith J. 

Bhagwan Das — Petitioner v. Province of 
Bihar — Opposite Party. 

Misc. Judicial Case No. 260 of 1947, Decided on 
19th August 1949. 

(a) Sales Tax — Bihar Sales Tax -Act (XIX [Wjt 
of 1947), S, 25 (S) — Proceeding under Act — Costs 
against dealer can be awarded only by High Court. 

In a proceeding under the Act costs cannot be 
awarded against a dealer except by the High Court 
under cl. (6J of S. 25 which is equivalent to S. 21 (6),. 
Sales Tax Act of 1944 : Misc. Judicial Case No. 127 
of 1947, D/. 28-9-1948 (Pat.), Foil. [Paras 1 and 31 

(b) Sales Tax — Bihar Sales Tax Act (XIX [191 
of 1947), S. 24 (4) — Commissioner may dismiss- 
application for revision without hearing applicant. 

An order refusing to revise 5s not an order which 
can be^ said adversely to affect either party to the 
proceedings. The revisional jurisdiotion both of the 
Commissioner and the Board of Bevenue is entirely 
discretionary and when a discretionary jurisdiction 
conferred on a Tribunal, it is impossible to hold that 
anybody has a vested right to be heard before an order 
refusing to exercise the discretionary juiisdiotion of 
revision is passed. The Commissioner may legally 
dismiss an application for revision under S. 24 (4) 
without giving the applicant a reasonable opportunity 
of being heard in support of his application. 

[Paras 1 and 31 

Bamanugrak Prasad — for Petitioner ; Qovern- 
ment Pleader.— for Province of Bihar, 

A^arvala 0. J. — Under s, 21 (s), ' Bihar 
Sales Tax Act, 1944, the Board of Beyenue waa 
called upon by this Court to state a case on 
the following questions : 

"(1) Whether in a proceeding under the Act 006^. 
may be awarded against a dealer except by the Higbj 
Court under cl, (6) of S. 26 ; and 

(2) Whether the Commissioner may legally dismissj 
an ^ application for revision under S. 24 (4) withouti 
giving the applicant a reasonable opportunity of being 
heard in support of his application.” 

[2] The reference to the sections in tho 
questions framed was to thc^e of the Act of 
1947 which replanted the Act of 1944, but which 
are in pari materia with the provisions of 
the former Act. 

[ 3 ] So far as the first question is oonoemed^ 
that has been decided in The Province of Bihar 
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Y. Messrs, Johki Bam Bam Prasad, (Miso. 
Judicial Case No. 127 of 1947) on 28.9-1948 by this 
Bench, which held that there was no power to 
grant costs under the Bihar Sales Tax Act 
except the power vested in the High Court by 
S. 26 (6) of the Act of 1947 which is equivalent 
to S. 21 (6) of the Act of 1944. The revisional 
powers of the Commissioner under the Act of 
1944 are derived from 3. 20, sub-s. (3) of which 
provides : 

“Subject to such rules as may be prescribed and for 
reasons to be recorded in writing, the Commissioner 
may, upon application or of his own motion, revise 
any order passed under this Act or the rules there- 
under by a person appointed under 8. 3 to assist him, 
and subject, as aforesaid, the Board of Bevenue may, 
in like manner, revise any order passed by the Com- 
missioner ; 

Provided that before rejecting any application for 
revision of any such order the Commissioner or the 
Board of Bevenue, as the case may be, shall consider 
it and shall record reasons for such rejection.” 

Sub- section (6) provides ; 

‘'Before any order is passed under this section which 
is likely to affect any person adversely, such person 
shall be given a reasonable opportunity of being 
heard.” 

It is contended that the effect of sub-s. (6) is 
to confer upon a dealer who has been assessed 
a right to be heard by the Commissioner before 
his application bo revise an order is rejected. 
That contention, in my opinion, is entirely 
untenable. The proviso to S. 3 merely requires 
the Commissioner or the Board of Revenue, 
as the case may be, to consider an application 
before rejecting it, and does not require the 
aggrieved party to be heard. Sub-section (s) 
merely requires the revising authority to hear 
the party before an order adverse to him is 
made. An order refusing to revise is not an 
order which can be said adversely to affect 

I either party to the proceedings. If it had been 
intended that an application in revision should 
not be rejected without hearing the party 
making it, that would have been made clear 
■in the proviso to sub-s. (3). It is to be noted 
that the revisional jurisdiction both of the 
Oommissioner and the Board of Revenue is 
entirely discretionary and when a discretionary 
jurisdiction is conferred on a Tribunal, it is 
impossible to hold that anybody has a vested 
right to be heard before an order refusing to 
exercise the discretionary jurisdiction of revi- 
sion is passed. I would, therefore, answer the 
first qu^tion referred to us in the negative, 
'and the second question in the affirmative. As 
the petitioner succeeds on the first point and 
fails on the second, there will be no order for 
costs. Half the fee of Bs. lOO deposited by the 
applicant under s. 2i(i), will be refunded to him. 
[4] Heredlth J. ^ I agree. 

V,B.B, Beference answered. 
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Manohar Lall and Meredith JJ. 

Kokil Bam and others — Petitioners v- 
Province of Bihar — Opposite Party, 

Misc. Judicial Case No. 3 of 1947, D/- 26-1-1949. 

Sales Tax — Bihar Sales.Tax Act (VI [6] of 1944), 
S. 6 — Betel leaves, if taxable. 

Green betel leaves cftlled pan are taxable articles 
within the meaning of S. 6 read with Govt. Notfn. 
No. 7567'F, 0/- 8-7*1944. The word "vegetables” in the 
notification 'is used in the more limited sense as plants 
cultivated for food and does not include betel leaves 
which are certainly not a food stuff. [Paras 3 & 5] 

Rai Parasnath—for Petitioners; Advocate-General 
and R. Prasad — for Opposite Party. 

Meredith J. — This is a case stated by the 
Board of Revenue under s. 21 (3), Bihar Sales 

Tax Act, 1944. The question referred is : 

"Whether green-betel leaves called pan are taxable 
articles within the meaning of S. 6, Bihar Sales Tax 
Act, 1944, read with Notfn. No. 7567-F, dated 8-7-1944 
issued by the Government of Bihar in the Finance 
Department.” 

[2] The assessees are 13 dealers in betel 
leaves used in making up pan. It was found 
that they had been importing betel leaves 
from outside the Province of Bihar, and had 
been carrying on this business for a long time, 
with an annual gross , turnover exceeding 
Rs. 5000 In the case of each of them during the 
financial year 1943-44, but they had failed to 
apply for registration under 3. 7 of the Act. 
Accordingly, the Sales Tax Officer issued notices 
upon them on 14-3-1945, under S. 10 (s) of the 
Act calling upon them to file necessary returns 
for the quarter ending 31-12-1944. Instead of 
filing returns, the assessees filed objection peti- 
tion on the ground that betel leaves come 
within the category of green vegetables and as 
such were exempted from the levy of sales tax 
by Notfn. NO. 7667 dated 8-7-1944, issued by the 
Government under S. 6 of the Act.'Subsequently 
they filed before the Commissioner of Sales Tax, 
Ohota Nagpur Division, a joint petition for 
determination of the question whether any tax 
was payable in respect of the sale of betel 
leaves. The Commissioner took the view that 
the notification in question was not intended 
to exclude betel leaves from taxation, and that 
the word "vegetables’' in the notification was 
used in the ordinary popular sense of "a plant 
cultivated for food”. He accordingly dismissed 
the petition. The assessees then moved the 
Board of Revenue in revision, but the Board 
took the same view. The assessees then filed 
an application under s. 21 (l) of the Act which 
has resulted in the present reference. 

[3] The notification referred to direct that 
no tax shall be payable on the sale of a 
number of classes of goods specified. Item 6 is 
"vegetables, green or dried other than medi- 
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cinal preparations”. Hence the question for 
decision is whether the word “vegetables” must 
be taken to include betel leaves. The word 
"vegetable” is used in two different senses : 
first, in a wide sense, aa for example, when we 
speak of "the vegetable kingdom”. According 
to this usage, it would include all plants. The 
second sense, and the more common usage, is 
as connoting only "herbaceous plants culti- 
vated for food” {see Webster’s Diefcionarv).' It 

■P 

is perfectly clear from the notification that 
Government used the w'ord in the more limited 
sense in accordance with the common usage. 
The notification includes 25 items, many of 
which are not food-stuffs, but all the items up 
to 8 are food-stuffs, and item 6, which we are 
considering, thus comes in the midst of the 
list of food-stuffs. Secondly, it is impossible to 
suppose that Government meant to exclude the 
■entire vegetable kingdom. Lastly, — and this is 

most convincing — item I is 
“cereals and pulses including all forms of rice, gram, 
peas, moong, arhnr, inasnr, kkesnri, millet ^ hajrat 
and jowar, wheat, oats, barley, maize, powdered or 
broken pulses, sago, besan and satin, sold loose or in 
unsealed cardboard or paper containers,’* 

Item 3 is "flour including atta, maida, suji 
and bran”. Item 8 is "gur^ sugar and molasses”. 
If the word "vegetables” had been used in a 
comprehensive sense to include all plants and 
jtheir products, then items 1 and 8 would not 
: have been separately specified. There can, there- 
j fore, in my opinion, be no doubt that Govern- 
ment by “vegetables” meant plants cultivated 
for food. 

[4] In this limited sense, will pan be in- 
cluded ? Pan is certainly not a food-stuff. It 
is a masticatory {see the article on “betel” in 
the Encyclopaedia Britannica). Some hold that 
it is also a digestive. But, even so, it is nob a 
food. It is not eaten for its food value, but at 
the highest as an aid to digestion. It is not 
served as a part of a meal, but as a supplement 
to it. As a digestive agent, it might perhaps 
he considered a medicinal preparation, but the 
notification is careful to provide that in ex- 
empting vegetables, green or dried, medicinal 
preparations are not included, 

[5] For these reasons I am satisfied that the 
view taken by the Board of Revenue is the 
correct one, and I would, therefore, answer the 
question in the affirmative. Betel leaves are 
taxable, and have not been exempted under the 
notification. The assessees must pay the costs 
of the reference. Hearing fee Rs, 100. 

[6] Manohar Lall J. — I agree. 

K,S.B, Answer in the affirmative. 
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A. I. R. (38) 1931 Patna 368 [C. N. 90.] 
Manohar Lall and Meredith JJ, 

Dahu and another — Appellants v. Jamadar 
Pai and others — Pespondents. 

Letters Patent Appeal No. 3 of 1948, D/- 1-2-1949. 

T ransfer of Property Act (1882), S. 3 -‘Attested* 
— Signature by one attesting witness for himself 
and for other attesting witness —Validity. 

When one of the two attesting witnesses to a mort- 
gage signs for himself and also on behalf of the other 
at his instance and in his presence the signacare 
would be a good signature, though no mark is affixed 
by the other witness. The mortgage, therefore, is 
valid as duly attested. [Para 8] 

Anno : T. P. Act, S. 3, N. 11 to 13. 

P' Chafteyji — /or Appellants^ Sarhetmdeva 
Narain, O. S. Sharma a?td S. A. Ahmad — for 
lieS2yondents. 

Mfirfidith J. — This is an appeal under the 
Letters Patent from a decision of Shearer J. 
sitting singly, The appeal ia by defendants Ist 
party. The suit was brought upon a mortgage 
created in 1927 by the appellants in favour of 
one Chilli Rai. Defendant 4 was Chilu *3 widows 
and defendant S, the widow of his son. The 
plaintiff is an assignee from defendant 3. The 
suit was decreed by the learned Munsif and the 
learned Subordinate Judge dismissed the first 
appeal. 

[2] It is necessary for our present purposes 
only to consider two of the defences taken. 
The defendants first party claimed that the 
mortgage had been redeemed by payment of 
the full amount to defendant 4. The learned 
Subordinate Judge held that this payment had 
in fact been made, but it. could not operate as 
a discharge as the right to realise the debt had 
passed from Ohilu to his son, and thence to 
defendant 3, and thereafter to the plaintiff. 
Therefore, the payment could not be recognised 
by the Court. 

[3] The second point to be noticed is that it 
was alleged that the mortgage was not valid 
because the document had not been duly at- 
tested. There were two attesting witnesses, 
Mathura Rai and Damar Eai. Mathura Rai 
(deceased) had signed for himself and had also 
signed on behalf of Damar, the latter not having 
even affixed his mark. The learned Subordinate. 
Judge held that the signature of Damar made 
on his behalf, at his instance, and in his pre- 
sence by Mathura was good signature, and the 
mortgage was, therefore, valid. This is the sole 
point which was raised before Shearer J. in 
second appeal. That learned Judge had dealt 
with the matter elaborately, and, as 1 am in 
complete agreement with his views, it is un- 
necessary to add much to what he has said. 
The definition of the word "attested” was in- 
serted in s. 3, T. P, Act, by the Transfer of 
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^Property (Amendment) Act (xxvil [27] of 1926), 
and was further amended by the insertion of 
<the words '*and shall be deemed always to have 
meant” by the Repealing and Amending Act, 
1927, to show that the definition had retrospec- 
ijive effect. The definition was made in the 
flame words as had been used in S. 63, Succes- 
sion Act (originally S. 50). In Fernandez v. 
Alive ^ 3 Bom, 382, it had been held in regard to 
S. 60, Succession Act, that it was necessary for 
■the validity of a will that the actual signature, 
as distinguished from a mere mark, of at Least 
two witnesses should appear on the face of the 
will. This decision was followed by the Calcutta 
High Court in Nitye Gopal v, Nagendra Nath, 
11 Cal. 429. But obviously other considerations 
arise with regard to the Transfer of Property 
Act, One is this. Before the definition of “at- 
tested” in the Transfer of Property Act, it had 
been held, and was recognised as good law, that 
a, signature might be validly made by the pen 
of someone else provided it was done at the 
instance of the attesting witness, and in his 
presence. On this point reference may be made 
to Sasi Bhusan Pal v. Chandra PeshJcai% 33 
Cal. 861 : (4 c. L. J. 41 ) where the question was 
fully examined. Now, if the, intention of the 
Legislature in 1926 was to alter the position, it 
is highly unlikely that the definition would 
iiave been made retrospective, as thereby large 
numbers of existing titles would have been up- 
set, and large numbers of deeds validly attested 
in accordance with the previous view would 
become invalid. This suggests that there was 
no intention to alter the law in this respect, but 
rather to define and clarify it. The question in 
regard to the words “signed by the mortgagor” 
in S. 59, T. P. Act, was exhaustively considered 
by a Pull Bench of five Judges in the Allahabad 
High Court in Deo Narain Bai v. Kukur Bindt 
24 ALL. 319: (1902 A-W.N. 127 F.B.). Stanley C. J. 
considered the whole position including that 
Tinder the English law and held that the word 
■“signed” did not mean “personally autograph- 
ed” unless there was some clear provision in 
•fehe statute under consideration so providing. 
There was no such provision in the Transfer of 
^Property Act. In 3. 69, the word “signed” was 
used without more. The same remarks apply to 
the definition of “attested” in S. 3. Here also 
the wording is, “each of whom has signed the 
instrument in the presence of the executant.” 
I cannot usefully add to the reasoning of 
Btanley 0. J., which may be referred to. 

[4] It is argued for the appellants that a dis- 
tinction should be drawn between tbe executant 
-and the attesting witnesses. But I cannot find 
any warrant for that distinction in the Act 
when the same wording is used. A judgment 
1961 Pat./47 & 48 


Patna 869 

which is material is the Division Bench deci- 
sion of the Madras High Court in Nagamma 
V. Venkatraviayyat 68 Mad. 220 : (A. I, R. (22) 
1935 Mad. 178). The question under considera- 
tion there was whether the word “sign” used 
in 9. 3, T. P. Act, with reference to an attest- 
ing witness was to be taken to be governed by 
the definition of that word in S. 3(52), General 
Clauses Act, 1897, and to include, with refer- 
ence to a person who is unable to write, his 
mark. This question was answered in the affir- 
mative. Though this case is not directly in 
point, a passage in the judgment of Beasly C. J, 

is very material. At p. 226 he says : 

“But in our view the act of execution by the exe- 
cutant is so important and the physical acts to which 
the attestors may have to testify are so important 
that the Legislature deemed it necessary to set out all 
the four alternatives in precise language. On the other 
hand, no such importance appears to us to be attached 
to the act of the attestors provided only it is done 
in the presence of the executant. Whether they sign 
the document themselves or affix their mark to it, the 
mere presence of their names on the document will be 
sufficient prima facie evidence to show who the at- 
testors are. The really essenlial part of the defini- 
tion is that the ^l^^^s^ors should be present and be 
assured by what they themselves see or by what the 
executant acknowledges before them that the exe- 
cutant has actually executed the document,*' 

[5] I am of opinion that the mortgage was 
validly attested, and this appeal must, there- 
fore, be dismissed. The case seems to me, how- 
ever, in some respects a hard one, since the 
appellants having already paid off the mortgage 
to a close relative of defendant 3 now have to 
pay up again. I would accordingly make no 
order for costs. 

[6] Manohar Lall J. — I entirely agree and 
wish to make a few observations out of respect 
to the able argument addressed to us by Mr. 
K. D. Ohatterji. His chief contention was that 
the Legislature by amending 3. 3, T, P, Act, 
has laid down that the instrument will be con- 
sidered to be attested only inter alia if the at- 
testing witness makes his own signature and 
that even if such a person is illiterate and he 
makes a mark, that would not be a sufficient 
compliance with law. I am unable to agree 
with this argument for the reason that the 
language of the definition of the word 'attested’ 
does not warrant the adoption of such a nar- 
row construction which would lead to great 
inconvenience and injustice. In this country a 
very large number of persons are still illiterate, 
and if the argument is accepted as correct it 
would be putting an impossible burden upon 
the parties to secure only literate attesting 
witnesses. 

[7] It will be observed that in the definition 
the words “signature” or “mark” are inserted 
to show that the executant must either sign 
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the document or affix hia mark; but the Legie- 
lafcuro has been careful to omit these words 
‘'or mark’* when providing for the manner in 
which the witness should sign. This omission 
indicates, to my mind, that in case of an 
illiterate witness he is not required even to put 
a mark. As I pointed out in the course of the 
argument, the essential requirement from an 
attesting witness is that he should actually be 
present at the time of the execution of the 
document and either he should have seen the 
executant sign or affix his mark to the instru- 
ment or he may be assured by the executant 
himself that he himself has signed and put the 
mark on the document. It was argued that un- 
less there is a signature of the witness there 
will be ample room for fraud. I do not agree 
with this argument. In order to safeguard any 
fraud, the contesting party is able to know 
from the document itself as to who the attest- 
ing witnesses are, and he can easily satisfy the 
Court that such persons, though shown to be 
attesting witnesses, are really not so. In my 
opinion. Shearer J, in his elaborate judgment 
came to the correct conclusion, and I would 
entirely agree with the view expressed by the 
Madras High Court in Nagajnma v, Venkat- 
ramayya, 58 Mad. 220 : (A. I. R. { 22 ) 1935 Mad. 
178) and with the view of the Full Bench of 
the Allahabad High Court in Deo Narain Bai 
V. Kukur Bind, 24 ALL. 319 : {l902 A.w.N. 127 
F.B.). I would also approve of Sasi Bhusan 
Pal V. Chandra Peshkar, 33 Cal. 861 : (4 c.L.J. 
41 ), which has taken the same view. I, there- 
fore, agree that the appeal must be dismissed. 

Appeal dismissed. 


A. L B. (38) 1951 Patna 370 [C. N. 9L] 

Manohar Lall and Mahabir Prasad JJ, 

Julum Bai and others — Appellants v. 

Jainarain Bai and others — Bespondents, 

A. F, A. D. No. 1109 of 1945, D/. 6-4-1949. 

(^) Oaths Act (1873), Ss. 8 and 11— Proceedings 
under S. 145, Criminal P. C.— Decision on special 

oath _ Regular civil suit not barred — Civil P. C. 
(1908|} S« 11* 


Where in a proceeding under S. 145, Criminal P. C. , 
a special oath is administered by an agreement of 
parties and the Court orders delivery of possession to 
one of the parties in accordance with such oath, the 
unsuccessful party is not precluded thereby from 
suing for declaration of his title to and recovery of 
possession of the disputed lands. The reason is that 
the efiect of special oath is merely to treat that as con- 
clusive evidence in those proceedings and it is the 
order upon such conclusive evidence which is res 
judicata between the parties and not the evidence 


Anno. Oaths Act, S. 11 N. 1. 


[Paras 6 & 8] 


(b) Oaths Act (1873), Ss. 10 and 11 — Applicabi 
Iity to criminal proceedings. ^ 


Sections 10 and 11, Oaths Act, are applicable to* 
proceedings under Ss. 144 and 145, Criminal P. C., 
but obviously they are not applicable to criminal pro^ 
ceedings which are between the Crown or Government 
and the accused unless these may be criminal pro- 
ceedings between the complainant and the accused 
in certain circumstances. [Para 8l 

Anno, Oaths Act, S. 10 N. 1; S. 11 N, 1. 

Harinandan Singh — for Appellants ; Prem Lallt, 
Sreenatk Singh and G. P. Skahi—for Bespondents.. 

Manohai? Lall J, — This is an appeal by the 
defendants who are aggrieved by the concurrent 
decisions of the Courts below by which they 
have decreed the plaintiffs’ suit for a declara- 
tion of title to and recovery of possession of 
certain lands. One of the questions for consi- 
deration is the effect of certain sections of the- 
Oaths Act, 1873. 

[ 2 ] The facts are these: The plaintiffs claiin 
title to 8 kathas 14 dhurs of plot 539 and to 
16 kathas out of plot 549 on the basis of certain 
transfers in their favour from the true owners, 
The cause of action for the suit was the dis- 
possession of the plaintiffs and the defendants^ 
fourth-party as a result of an adverse order 
passed under s. 145, Criminal P. G. 

[ 3 ] The defence to the action was that the- 
plaintiffs and defendants fourth-party had no- 
title to the land in suit, and that on the mate- 
rial dates although the plaintiffs had title at- 
one time to plot 639, but as a result of an- 
exchange plot 539 came into pc^session with- 
title of the defendants, the plaintiffs title to- 
plot 549 was wholly denied. It was further- 
urged that in the 145-proceedings the defen- 
dants fourth-party gave a special oath to the 
defendants, and as a result of that special oatbf. 
the 145-proceeding3 were decided in favour of 
the defendants, and, therefore, the plaintiffs* 
and the defendants fourth-party are bound by 
that oath and cannot re- agitate their title in 
the civil suit. 

[ 4 ] The Courts below have concurrently found 
title and possession with the plaintiffs and 
defendants fourth-party, and have also held that- 
in law the special oath has no force in the pro- 
ceedings in the civil suit. Hence, the second 
appeal to this Court. 

[sl Mr. Harinandan Singh, learned counseli 
for the appellants, took us through the entire- 
judgments of the Courts below and wanted to 
submit that the findings on the question of title 
and possession are not in accordance with law; 
but having perused the judgments of the Courts 
below I am satisfied that they have come to 
the conclusions on the question of fact which 
are binding in second appeal. No error of JaW 
has been pointed out although it was sought to 
be argued that the findings on the question of 
fact were erroneous here and there. With 
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regard to plot 539, the Courts below did not 
believe the story of exchange, and, therefore, 
the plaintiffs had established their subsisting 
title to plot 539 all along. With regard to 
plot 649, the Courts below have proceeded to 
assess the evidence. The defendants' own case 
was that the portion of plot 549 in dispute had 
been amalgamated with plot 539; this was also 
the case of the plaintiffs. Now, if the title of 
plot 539 is found to be with the plaintiffs, the 
amalgamation could have only been made by 
the plaintiffs. The Courts below have considered 
this as an important circumstance to defeat the 
(defendants’ case that they had any title to this 
portion of plot 549. Having considered the 
matter, I am of the opinion that the Courts 
below have taken a view which was open to 
them as Courts of facts, and this Court cannot 
be asked to interfere in second appeal. 

[6] An interesting argument was raised as to 
the effect of the oath taken by the defendants 
fourth-party in the 145-proceedings. It was 
argued that the result was that some sort of 
agreement had been arrived at between the 
defendants fourth- party and the defendants 
that the defendants fourth-party had no longer 
any claim to plot 539 and to the portion of 
plot 549, that is to say, by some sorb of con- 
clusive admission, title to these plots passed to 
the defendants some sort of estoppel was sought 
to be ^tahlished. I do not agree with this 
contention, because upon a plain reading of the 
various sections of the Oaths Act, it is clear to 
me that the effect of the special oath is to treat 
that as a conclusive piece of evidence in those 
proceedings, when the oath was administered 
by an agreement between the parties. See S. 8 
and S. 11. Section ll distinctly states that the 
evidence so given shall, as against the person 
who offered to be bound as aforesaid , be con- 
clusive proof of the matter stated. It is obvious 
that this is conclusive proof of the matter in 
those proceedings and the Court in charge of 
the proceedings is bound to decide the pro- 
ceedings in accordance with the evidence 
specially given on oath. It is also clear that it 
is the adjudication upon such conclusive evidence 
which is res judicata between the parties and 
not the evidence, as was sought to be made out 
by Mr. Harinandan Singh. 

[ 7 ] The case of MHhu Lai v. Sri Lalt 45 
Aiiii. 724 : (A.I.R. (11) 1924 ALL. 126) was relied 
upon by Harinandan Singh; but what that 
case de(3ided was that where one party has 
entered into a valid agreement with the other 
that the case may be decided according to the 
special oath and the other party has taken a 
special oath, then the Court is not competent 
to ignore the statement and enter into further 


Gvidoncc to decide that litigation. This is fn 
accordance with wlmt I have observed above 
and does not help tho appellants. 

[8] The next case relied upon was the case of 
Sanyasi Baritya v. Artaswaro^ 30 Mad. 287 : 
(is I. c. 835). In that case it was Iield that an 
adjudication by a Court on an oath made by 
one of the parties to tho suit would make the 
matter or issue covered by the adjudication res 
judicata in a subsequent litigation between the 
same parties where the subject-matter of the 
suit is different. It would bo noticed that tho 
adjudication is res judicata and not the evi- 
dence. This case is of no assistance in the pro- 
sent ease because the only adjudication in the 
i4S-proceedings was not that the title was with 
the defendants, but that the possession should 
be given to the defendants and was given to 
the defendants. The effect of the adjudication * 
was not that the aggrieved party was debarred 
from bringing the regular civil suit, but that 
the proceedings then before the Court must be I 
decided in accordance with the special oatbJ 
Moreover, on reading p. 294, it appears that 
the learned Judges came to the same conclu- 
sion as was pointed out by us in the course of 
the argument. I am reading from the top of 
p. 294. Referring to the case of Badiaddin 
Ahmed v. Nizamuddin Haider^ 33 cal. 386 : 
(lO c, w. N. 501 ] the learned Judges observed: 

“111 that case proceedings taken under S. 144, 
Criminal P. C., were settled by an oath taken by one 
of the parties. The result of an order in such a pro- 
ceeding does not prevent a suit in a Civil Court by the 
unsuccessful party to establish his right to any pro- 
perty concerned in the proceeding. • * * * The 

doctrine of res judicata would not apply to a prior 
decision in a criminal proceeding between the parties 
in a Court which would have no jurisdiction to try 
the later proceedings in the civil litigation. It need 
hardly be observed that the scope of the doctrine 
cannot be extended by the fact that the decision of any 
matter pi'oceedcd on evidence furnished by an oath,” 

I think Mr, Harinandan Singh cannot have 
been unaware of these observations of the 
learned Judges at p. 294, and that he cited this 
case really to meet the view of the Courts below 
that ss. 10 and ii, Oaths Act, are not applicable 
to criminal proceedings. In my opinion, these 
sections are applicable to s. 144 or S. 145-pro- 
ceedings; but obviously they are not applicable 
to criminal proceedings which are between the 
Crown or Government and the accused unless, 
these may be criminal proceedings between the 
complainant and the accused in certain cir. 
cumstances. 

[9] A later Madras case of Ranganaiha Aiyar 
V. Jayavelu Mudaliar, A. i. R. (27) 1940 Mad. 
627 : (i93 1, c. 69l) also supports the view which 
1 have taken. In that case the proceeding under 
O. 21, R. 100, Civil P. 0., was decided in favour 
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of a party as a result of a special oath in a suit 
instituted under 0. 21, R. 103, Civil P. 0., and 
a suit was brought to set aside this order. It 
was argued that the special oath which was 
taken in the course of the proceedings under 
R. lOO was a bar to the trial of the same matter 
between the parties. The argument was over- 
ruled by the learned Judges holding (i) that 
the primary meaning of S, 11 is that the evi- 
dence given in any proceeding in which a 
challenge has been made and an oath has been 
taken shall be in that proceeding conclusive 
proof of the matter stated; (2) that in a subse- 
quent proceeding unless that statement has 
been brought on the record, it cannot even be 
considered; {3} in that regular suit any evidence 
which has been given under the special provi- 
sions of the Oaths Act in the earlier proceeding 
under R. 100, Civil P. 0., cannot be conclusive, 
but will merely be treated as an evidence. With 
respect, I agree with these observations, 

[10] Having regard to the views expressed 
above, I come to the conclusion that the Courts 
below were right in overruling the second con- 
tention also. 

[11] I would, therefore, dismiss the appeal 
with costs. 

[12] Mahabir Prasad J. — I agree. 

K,S, Appeal dismissed, 

A. 1. R, (38) 1951 Patna 372 [C, N, 92,] 

Reuben and Das JJ. 

Vasratlii Bai Chaudhury — Appellant v. 
Kali Charan Ghosh — Respondent. 

A. F. A. 0, No. 218 of 1949, D/- 1-2-1950. 

(a) Houses and Rents— Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3] of 1947), 
S. 1 (3) — Operation of Act— Delegation of legisla- 
tive power to Provincial Government — Effect — 
Operation of Act, whether validly extended. 

The amendment of the Act by the Bihar Ordinance 
No. VI [6] of 1949, substituting a new sub-B. (3) for 
the original Bub-section in S. 1, has validly made the 
Act an Act whose period of operation is five years 
from its commencement. The Act is, therefore, valid- 
ly in existence for five years : A. I. R. (37) 1950 Pat. 
50 (F.B,), Bel, on. 

In view of the above Full Bench decision, it is not 
now open to argue that the original sub-s. (3) of S. 1 
having contained delegation of legislative power to 
the Provincial Government was invalid and that the 
Act could not, therefore, be extended beyond the ini- 
ttal period for which it was first Wught into force. 

[Paras 7, 8] 

(b) Houses and Rents —Bihar Buildings (Lease, 
Rent and Eviction) Control Act (HI [3] of 1947), 
S. 17 — Order of eviction by Controller — Execution 

— Munsif, first Court, with Small Cause powers 

Jurisdiction to entertain application for execution. 

The Courts of Small Causes in Bihar are not Courts 
established under S. 5, Provincial Small Cause Courts 
Act; they are the ordinary civil Courts empowered 
under S. 25, Bengal, Agra and Assam Civil CourtajAet, 


A.I.B. 

1887, to exercise the jurisdiction of a Judge of a Court 
of Small Causes, A civil Court which is invested 
with Small Cause Court powers under S. 25 does not 
thereby become a different Court. It is only for the 
purposes of the Small Cause Courts Act and of the 
Code of Civil Procedure that it will be treated as 
being a different Court in each of its two capacities 
(vide S. 33, Small Cause Courts Act), It follows that, 
for the purposes of S. 17 of Bihar Act III [3] of 1947 
the Munsif, first Court, who is invested with Small 
Cause powers should be regarded as the same Court 
whether exercising his ordinary jurisdiction or his 
Small Cause Court powers. Where, therefore, such 
Munsif’s Court is the Court of lowest jurisdiction com- 
petent to 'try the rent suit in respect of the building, 
an application for execution of an order of eviction by 
the GontroUer can rightly be presented in his Court, 

[Paras 14, 16] 

(c) Houses and Rents —Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3] of 1947), 

Ss. 11, 17 — Order of eviction by Controller giving 
three months’ time to tenant— Appeal to Commis- 
sioner — No further extension by Commissioner^ 
Application for execution of order of eviction with- 
in three months of Commissioner’s order is not 
premature. [Para 17] 

(d) Houses and Rents — Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3] of 1947), 

Ss. 11, 17 — Application for execution of order of 
eviction — Subsequent filing of suit for arrears of 
rent — Effect —’Whether tenant is entitled to pro- 
tection under S. 11. 

It is obvious that the protection under S. 11 cannot 
avail the tenant against an order of eviction passed 
under the Act itself. 

The conception of a tenant as conceived by this Act 
is entirely novel and not in keeping with the ordinary 
ideas as to what a tenant is. The mere fact, therefore, 
that an order was passed against the tenant aaderS.il 
to vacate the building does not necessarily terminate Ms 
tenancy and a subsequent suit to recover rent does not 
bring a new tenancy into being. The legal position of 
the tenant after the CoatroUer has pass^ an order 
under S. 11 is uncertain. He may or may not oontinua 
as a tenant. In these circumstances, if the landlord, 
in his suit, describes as rent the sum which he claims 
to recover from him on account of his oconpation of 
the building subsequent to the order of eviction by the 
Controller, it cannot be said that he shows thereby an 
intention to continue the tenancy and to waive Ms 
rights under the order of the Controller. 

[Paras 20, 21, 22] 

B. C. Ghosh and S. G. Ghosh — for AppelUtni; 

B, S. Chatter ji — for Bespondent. 

Reuben J. — This appeal is direoted againsb 
an order of the District Judge of Patna, dat^ 
19-7-1949, modifying a decision of the Monsift 
first Court, Patna, dated 24-5-1949. It arises in 
the following oiroumstanoes, 

[2] The respondent as the owner of a house 
situated in Holding 189, circle 18, Ward 10, 
in the Patna City Municipality, obtained on 
18-9-1948, an order from the Controller under 
s. 11, Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 (Bihar Act III [8] of 
1947), which I shall refer to for oonvenienoa 
as Act III [ 3 ], directing the appellant as the te- 
nant to vacate the house in favour of the res- 
pondent within three months from the date of ■; 
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the order. An appeal against this order was 
dismissed by the Commissioner on 2G-2-1949. 
The appellant not having vacated the house as 
directed, the respondent, on 21^3-1949, applied 
to the Munsif, first Court, Patna, under s. 17 of 
the Act UI [3] for the execution of the order. 
On 24>6-l949, the appellant filed an application 
under S. 47, Civil P. 0., challenging the execu- 
tability of the order against him. This was 
summarily dismissed by the Munsif. In appeal, 
the District Judge has made a slight modifica- 
tion in the Munsiff’s order. Among other 
grounds of objection, the appellant objected that 
he is not the tenant of the respondent in res- 
pect of Holding 189, and that it is being sought 
by mentioning boundaries not included in the 
order of the Controller to execute the order 
against Holding 175 which is in his occupation. 
The District Judge has directed : 

“That the respondent will get delivery of possession 
over the house situated in Holding 189 and not over 
any house situated in Holding 175 unless he gets the 
Commissioner to amend his order.” 

[3] Six points have been urged before us: (i) 
that owing to a delegation of legislative power 
to the Provincial Government under sub-s. (3) 
of S. 1, Act HI [3] never came into operation ; 
(2) that under s. 17 of the Act the Small Cause 
Court and not the Munsif, first Court, in his 
ordinary civil jurisdiction, can entertain an 
application for execution of the order ; (3) that 
the applicSltion for execution having been filed 
within three months of the Commissioner’s 
order it is premature, (4) that the execution 
cannot proceed against Holding 175 which is 
in the occupation of the appellant, ( 5 ) that the 
objection under S. 47 should not have been 
Bummarily dismissed, and (6) that the respon- 
dent by filing a suit for the recovery of arrears 
of rent in respect of this holding for a period 
subsequent to the orders of the Controller and 
the Commissioner has created a new tenancy, 
which is entitled to protection under S. 11 of 
Act III [ 3 ], and, therefore, the order of eviction 
is no longer executable. 

[4] For his first contention, the learned 
counsel relies on the decision of the Federal 
CSourt reported in Jatindra Nath v. Province 
of Bihar » A.I.E. (36) 1949 F. C. 175 : (50 Cr.L.J. 
807) in wMoh their Lordships considered the 
provisions of S. 1 (3), Bihar Maintenance of 
Public Order Act, 1947. The duration of that 
Act was by the statute fixed for one year, but 
there was a proviso that the Provincial Gov- 
ernment may, by notification, on a resolution 
passed by the Bihar Legislative Assembly and 
agreed to by the Bihar Legislative Council, 
dhrect that the Act shall remain in force for a 
farther period of one year with such modifica- 
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tion, if any, as may bo directed in tho notifi- 
cation. The power given to the Provincial 
Government under tho Proviso was held to be 
legislative power and the delegation of it to the 
Provincial Government to be ultra vh'es of 
the Legislature. The impugned portion of Act 
HI [ 3 ] is sub-s. ( 3 ) of S. 1 , the relevant portion 
of which is as follows : 

“It shall remain in force for Bueh period as the 
Provincial Government may, by notification, fix; 

Provided that tho Provincial Government may, from 
time to time, by notification, extend such period.” 

[ 5 ] There is, thus a two-fold power given to 
the Provincial Government. Firstly, it can 
determine at the initial stage the duration of 
the Act. Secondly, it may, from time to time, 
extend that period. According to the learned 
counsel, the delegation is in both respects 
delegation of legislative power and, therefore, 
ultra vires of the Legislature. This view, 
according to him, follows from the decision of 
the Federal Court as was held by Meredith J„ 
in the recent Full Bench decision in Kishori 
Lai V. Dehi Prasad^ s. A. No. 2 O 1 of 1948 : 
(a.I.E. ( 37 } 1950 Pat. SO FB), He contends that the 
further deduction of Meredith J,, that sub-s. (3) 
of S. 1 was separable from the Act and that, 
in the absence of this provision, the Act would 
operate as a permanent Act commencing from 
the publication on 15-3-1947, in the Bihar 
Gazette of the Govern or- General's assent, ig 
incorrect. It is not open, according to the 
learned counsel, to the Court, by interpreta- 
tion, to give an Act an effect contrary to its 
clear intention. He points out that the second 
proviso contained in sub-s. ( 3 ) contemplates an 
Act which is not permanent, and argues that 
this sub-section cannot be ignored so as to make 
the Act a permanent Act. 

[6] It is not necessary for me, nor will it be 
proper to consider whether this contention of 
the learned counsel has any substance, for the 
learned counsel concedes that the effect of the 
decision of the Full Bench is that it is no 
longer open to this Bench to consider whether 
the delegation to the Provincial Government 
of the power to fix the initial duration of the 
Act is ultra vires or not. My Lord the Chief 
Justice and Bamaswami J., who were the other 
members of the Full Bench took a different 
view from Meredith J. They distinguished the 
case of Jatindra Nath v. Province of Bihar t 
A. I. E. l36) 1949 F. C. 175 : (50 Cr.L.J. 89?) 

and held that the delegation made in sub-s. (3) 
of 3. 1 is intra vires of the Legislature. This 
is a decision which is binding so far as we are 
concerned. Therefore, while not conceding the 
correctness of this decision, the learned counsel 
has argued the case on the basis that, to the 
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extent; of the delegation of authority to deter- 
mine the initial duration, sub-s. ( 3 ) was intra 
vires. According to him, this is all that the 
decision of the Full Bench is an authority for; 
the question as to whether the delegation con- 
tained in the first proviso to sub-s. (3) is ultra, 
vires of the Legislature is still open. 

[7] To understand the argument of the 
learned counsel, it is necessary to give a few 
further facts relating to Act lir [3]. By Notfn. 

No. 620s, dated 15-3-1947, the Provincial Govern- 
ment fixed the initial period of duration as one 
year. This period was extended for another 
period of one year by Notfn. No. 5641 dated 
1-3-1948, and for a further period of one year 
by Notfn. No. 7804 dated 7-3-1949. The sub- 
section was then repealed by the Bihar Build- 
ings (Lease, Rent and Eviction) (Amending 
and Validating) Ordinance, 1949, and, in its 
place, was substituted the following ! **(3) It 
shall remain in force for five years.” According 
to the learned counsel, the first notification 
was effective, so that the Act remained in force 
for one year; the other two notifications were 
of no effect because the delegation was ultra 
vires. The Act, therefore, expired at the end of 
the first year, and, since the Ordinance pur- 
ports to amend an existing Act, it did not have 
the effect of revising the Act. In consequence 
there was no such Act in existence after 
15-3-1948, and the orders of the Controller and 
the Commissioner were without jurisdiction. 

[8] The point raised by the learned counsel 
is of interest, but, in my opinion, it is not 
open to this Bench to investigate it as it is 
concluded by the decision of the Pull Bench. 

That decision was given on a reference made 
in a first appeal arising out of an ejectment 
suit. The plaintiff in that suit, following an 
unsuccessful attempt to evict the defendants 
under the provisions of the House Rent Con- 
trol Order, 1942, filed a suit in ejectment treat- 
ing the defendants as trespassers. By that 
time, Act III [ 3 ] had replaced Ordinance ii [ 2 ] 
of 1946, which had itself replaced the House 
Rent Control Order, 1942. The defence set up 
was that the defendants were tenants within 
the very wide definition of this term con- 
tained in cl, (h) of S. 2 of the Act, and, under 
the provisions of s. 11 the civil Court has no 
juiisdiction to evict them. The defendants* 
case succeeded and the suit was dismissed on 
8-4-1948, that is to say, in the period following 
the initial period of one year of the duration 
of Act III [ 3 ]. Obviously, the defence was of no 
avail, unless the Act was in existence. The point 
for consideration before the Pull Bench, there- 
fore, was whether this was so or not. The 
learned counsel stresses that the decision of the 
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majority of the Full Bench is to the effect that 
sub-s. (3) of s. 1 is intra vires of the Provincial 
Legislature, and he has argued that this deci- 
sion confines itself to the main provision of the 
section, that is to say, the delegation of the 
power to fix the initial period. On a perusal of 
the judgments it is clear that there is no sub- 
stance in this argument. Both their Lordships 
set out the provisions of sub-s. ( 3 ) including 
the first proviso. They mentioned the successive 
notifications by which the duration was first ' 
fixed for one year and then extended from 
time to time. Then, having referred to the 
Ordinance of 1949, they came to the definite 
conclusion that the Act is now an Act whose 
period is five years from its commencement, 
that is to say, that it is an Act which is in 
existence now, so that its protection was avail- 
able to the defendants in that'^ case. This alsoj 
was the effect of the decision of Meredith J. 
according to whose view the Act first took 
effect as a permanent Act and now, as a result 

of the Ordinance of 1949, is an Act for five 
years. 

[ 9 ] It has been suggested that, even if this is 
the effect of the decision of the Full Bench, the 
decision is obiter that it is not covered by either 
of the two points that were referred to the 
Full Bench. The relevant point was thus stated 
by the referring Bench : "Whether the anmiftl 
extension of the Act aforesaid by the^Provinoial 
Government is ultra vires of the Legislature.*' 

CiOl This was a clear reference as regards the 
first proviso to sub-s. (3) of S. l. It is unthink- 
able that the Full Bench would not decide the 
very point which was referred to them. But, 
the argument is, there was no reference so far 
as the Ordinance of 1949 was concerned. This 
Ordinance was only promulgated on 12-10-1949, 
probably after the reference had been made to 
the Full Bench. This may explain why it is 
not mentioned in the order of the referring 
Bench. Whether it was mentioned in that 
order or not, a consideration of its effect was 
obviously necessary. The entire point of the 
reference was to ascertain whether Act III [sl 
was still in force and its provisions were avwl- 
able to protect the defendants. In giving its 
reply, i^t was surely open to the Full Bench to 
determine what was the real question referred 
and not to consider itself bound by the exact 
words used in the reference. 

[ll] This brings me to the second point. 
Section 17 is as follows : :| 

“Every order of the Controller passed under ^ 

Aot and every order of the Oommissioner passed on 
appeal ^der S, 18, shall be ezeouted by the Court' 'A 
having jaiiadiotion to entertain a suit for the 
of arrears of rent in respect of the building in relatioif - 
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to which the order to be OTceouted is passed, as if such 
■order were a decree passed by such Court," 

[ 12 ] It is pointed out that the fconancy in 
■question was a monthly tenancy, the rental 
being Rs. 16 per month. It is urged that, under 
the provisions of S3. 15 and 16, Provincial Small 
Cause Courts Act, read with Art. 8 of the 
Schedule to the Act, a suit for the recovery of 
arrears of rent in respect of the building was 
ontertainable by the Small Cause Court and 
■not by the Munsif in his ordinary civil juris- 
diction. It is conceded that the Munsif in 
question is vested with the powers of a Court 
of Small Causes, and that, in that capacity, he 
can entertain a rent suit in respect of this 
building. But it is contended that the execution 
petition was filed before him in his ordinary 
jurisdiction and, therefore, is not entertainable. 

[is] There has been an argument at some 
length as to the identity of the Court autho- 
rised under S. 17 to execute an order under the 
Act. The particular Court in which a suit for 
arrears of rent will lie will depend upon the 
valuation of the suit. Up to Rs. 500 the suit 
would lie before the Small Cause Court, beyond 
that it would go to the Munsif, and, if it exceeds 
the pecuniary jurisdiction of the Munsif, it will 
'have to be filed before the Subordinate Judge. 
In fact, in the rent suit to which a reference 
has been made in stating the sixth point, the 
arrears claimed exceeded Rs. 500 and the suit 
has been instituted before the Munsif in his 
ordinary civil jurisdiction. The section does 
not say how the valuation of the^ notional suit 
contemplated by it is to be determined. Are 
we to take the arrears of rent, actual or as 
claimed by the landlord, at any particular 
time, say at the time of the application to the 
Controller, or at the time of the order which 
is under execution, or at the time when the 
application for execution is made ? And what 
is to happen if there are no arrears ? Are we 
to take a notional sum, say the rent for one 
month or one year, as being the arrears re- 
coverable? Another possibility is that the sec- 
tion gives the person in whose favour the order 
stands (for convenience, I will describe him as 
the decree-holder), a power of election between 
tb© two or the three Courts coming within the 
description in S. 17, a supposition which seems 
unlikely in view of the words "the Court” used 
in the section. 

[ 14 ] The difficulty as between the Small 
Cause Court and the civil Court in its ordinary 
jurisdiction is, to my mind, only an apparent 
one. The solution lies in the manner in which 
the Small Cause Court's jurisdiction has been 
created in this Province. Our Courts of Small 
iOauses are not Courts established under s. 5, 
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Provincial Small Cause Courts Act; they are 
the ordinary civil Courts empowered under 
S. 25, Bengal, Agra and Assam Civil Courts Act, 
1887, to exercise the jurisdiction of a Judge of 
a Court of Small Causes. There is a difference 
between a Court of Small Causes, a term defined 
in S. 4, Provincial Small Cause Courts Act, and 
a civil Court empowered under S. 25, Civil 
Courts Act. The two are spoken of separately 
in sub-s. ( 2 ) of S. 35, Provincial Small Cause 
Courts Act, and S. 32 of that Act provides that 
certain portions of that Act applicable to Courts 
of Small Causes shall apply to Courts invested 
with the jurisdiction of such Courts. A civil 
Court, therefore, which is invested with Small 
Cause Court powers under S. 25, Civil Courts, 
Act, does not thereby become a different Court. 
It is only for the purposes of the Small Cause 
Courts Act and of the Code of Civil Procedure 
that it will be treated as being a different 
Court in each of its two capacities [vide S. 33, 
Small Cause Courts Act). It follows that, for 
the purposes of S. 17 of Act lii [ 3 ] the Munsif, 
first Court, should be regarded as the same 
Court whether exercising his ordinary jurisdic- 
tion or his Small Cause Court powers. It is in 
this sense that the Court is spoken of in S. 17, 
and this explains the further difficulty in the 
way of the decree -holder which was suggested 
to US in the course of the argument, namely, 
that the only Court competent to execute the 
order is the Small Cause Court and that Court 
cannot execute the decree because it is a decree 
for ejectment. If it was necessary, I was pre- 
pared to hold that, when the Legislature in 
S. 17 indicated to Small Cause Court as the 
proper Court to execute the order, it thereby 
empowered that Court to execute that order, 
although in its ordinary jurisdiction as such 
Court it is not authorised to execute such an 
order. It is not necessary, however, to go so 
far. It is unlikely that, with Civil Courts exer- 
cising such jurisdiction available for the pur- 
pose, the Legislature would delegate to Small 
Cause Courts the duty of executing orders of 
eviction under S, 11 or enforcing the restora- 
tion of amenities under S. lO. This considera- 
tion is, on the contrary, a further reason for 
holding that the Court indicated in S. 17 is the 
civil Court exercising its ordinary jurisdiction. 

[ 15 ] The difficulty as regards the choice be- 
tween the Court of the Munsif and that of the 
Subordinate Judge, within whose local jurisdic. 
tion the building in question lies, is not likely 
to arise where the rent of the building is so 
small that the accumulated arrears for the 
whole period of limitation for the filing of such 
a suit will not exceed the jurisdiction of the 
Munsif. The solution of the difficulty in oases 
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where such a difficulty does arise seems to me 
to lie in the application of the principle which 
has found statutory sanction in s. 15, Civil 
P. 0 ., namely, that the superior Court should 
be protected from overcrowding : Mohini 
Mohan v. Ktmjabehari, A. i. n. (30) 1943 Cal. 
450 : (209 I, c. 225). All that s. 17 speaks of is 
“the Court having jurisdiction to entertain a 
sidt for the recovery of arrears of rent in res- 
pect of the building.” However high the rent 
may be, it is always possible that only a small 
portion of that rent is in arrear. Therefore, the 
Court of the Munsif will always come within 
this description. The section does not indicate 
that the notional rent suit is to have any par* 
ticular valuation. There is no reason, there- 
fore, why the Court before which execution is 
sought to be taken out should be recfuired to 
enter upon an investigation as to existing ar- 
rears at any particular moment of time or to 
assume that the section requires it to proceed 
on a notional valuation. All it has to ask is 
whether it has jurisdiction to entertain “a suit” 
for the recovery of arrears of rent in respect of 
the building, and, if it has, whether it is the 
Court of the lower jurisdiction which can do 
so. If it is, then it is a Court which has juris- 
diction to execute the order. 

[ 16 ] The Munsif, first Court, was in the pre- 
sent case the Court of the lower jurisdiction in 
which a suit for arrears of rent of the building 
would lie. Hence, the execution petition was 
rightly presented in this Court. 

[17] There is no force in the third contention. 
The Controller gave the appellant three months 
within which to vacate the premises. It was 
open to the Commissioner, if he thought it pro- 
per, to extend this period. He has not done so 
and has allowed the order of the Controller to 
stand as it is. I see no reason to hold, in the 
circumstances, that the appellant is entitled to 
a further period of three months from the date 
of the Commissioner's order before he can be 
evicted. The petition in execution is not, there- 
fore, premature. 

[is] The fourth and the fifth points are in- 
terconnected. There is no authority for the 
proposition that an application under s. 47 
should not be summarily dismissed. It is al- 
ways open to a Court to which a petition is 
presented to consider it on its merits at the 
time of the presentation. If it is clear that the 
contentions raised in the petition have no 
merits, it is not right that public time and 
money should be wasted and the opposite party 
harassed and put to additional expense by de- 
ferring the passing of orders until both parties 
have been heard at length. It is necessary, how- 
ever, that the party filing the application should 
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have a full hearing on the points raised andv 
where necessary, should be given an opportu- 
nity of establishing them. So far as an objection 
concerns a pure matter of law, it is possible 
that the matter may he so clear that the Court 
will have no difficulty in coming to a decision 
on the point at once. Where considerations of 
fact arise, this ^ill not generally be possiblo. 
In the present case, there was such a conside- 
ration, namely, that, according to the appel- 
lant, the order relates to Holding 189 and the 
respondent is trying to execute it in respect of 
Holding 175. The orders of the Controller and 
the Commissioner, which are on the record^ 
mention merely the number of the holding 
and give no boundaries. The execution peti- 
tion gives certain boundaries which, according 
to the appellant, are the boundaries of Hold- 
ing 175. Without some sort of investigation, it 
is not possible to deal with the objection of the 
respondent. It is necessary that the executing 
Court should proceed only against the building 
in respect of which the order under execution 
was passed. Had the Munsif investigated the 
matter, the difficulty would have been cleared 
up at once. As it is, in the absence of any 
evidence, the District Judge gave the only 
directions which were open to him, namely 
that the order be executed strictly in accor- 
dance with its terms. During the hearing we 
were informed that the decree- bolder has Mnoe 
got the order amended. In the circumstances^ 
it is not necessary for us to interfere with the 
order passed by the Courts below. 

[19] This brings me to the point about the 
filing of the suit for recovery of rent. The 
application for execution was made on 21-3-1949. 

In May of the same year, the respondent filed 
Money Suit No. 435 of 1949 in the Court of the 
same Munsif in respect of Holding 189, seeking 
recovery from the appellant of arrears of rent 
from May 1946 to April 1949 amounting to- 
Bs. 576. It is contended that this suit consti- 
tutes the appellant a statutory tenant under 
Act in [ 3 ] and, therefore, he is entitled to 
claim protection from eviction under the Act, 
The relevant provision is in 3. 11 and is as 
follows : 

“Notwithstanding anything contained in any agree- 
ment or law to the contrary .... where a tenant is 
in possession of any building, he shall not be liable to 
be evioted therefrom, whether in execution of a decree- 
or otherwise.” ' 

[20] It is obvious that this protection cannot 
avail the tenant against an order of eviction 
passed under the Act itself. The contention on ^ 
the learned counsel, however, is that, by filing I 
the rent suit, a new tenancy has come into» j 
being and, therefore, the tenant can claim mo- 
teetion. The conception of a tenant as 
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oeived by this Aot is ©ntirely novel and not in 
kespLog with the ordinary ideas as to what a 
tenant is. I reproduce the definition below : 

** ‘Tenant’ means any person by whom or on whose 
&eoount, rent is payable for a building and inoludes a 
person oontinning in possession after the termination 
of the tenancy in his favour,” 

[21] According to our ordinary conception of 
a tenant, he ceases to be a tenant when the 
tenancy terminates. If he continues to occupy 
the tenancy after the termination, be does so 
as a trespasser and continues to be a trespasser, 
however long he remains in possession after 
this period, unless the landlord, by accepting 
rent or by otherwise indicating his recognition 
of the relationship of landlord and tenant 
between them, brings a tenancy into being 
between them. Under Act iii [s], however, no 
such thing is necessary; even after the tenancy 
has terminated, the lessee is still a tenant 
provided he remains in possession. This is so 
even after the passing of an order under s. il 
for vacating the building in favour of the land- 
lord. The order of eviction given by the Con- 
troller is also different in nature from an order 
of eviction passed by a civil Court. It is based 
on grounds which do not necessarily terminate 
the tenancy, for instance, for non-payment of 
rent or because the landlord requires the build- 
ing for his own occupation whereas the civil 
Court ejects a lessee as a trespasser after the 
tenancy between him and the lessor has been 
terminated. In the present case, therefore, the 
mere fact that an order was passed against the 
appellant to evict the building would not neces- 
sarily terminate his tenancy and the suit to 
recover rent would not bring a new tenancy 
linto being. 

[ 22 ] The principle underlying the waiver of 
forfeiture of a tenancy is that the lessor by 
some act has indicated an intention to treat the 
lease as still subsisting. It is illustrated by 
S 112 , T. P. Act, which provides that a for- 
feiture under ol. (g) of S, ill of the Act is 
waived by acceptance of rent which has become 
due since the forfeiture, or by distress for such 
rent, ox by any other aot on the part of the 
lessor showing an intention to treat the^ lease 
as subsisting. There is a relevant exception to 
this section, namely, where rent is accepted 
after the institution of a suit to eject the lessee 
on the ground of forfeiture. Apparently, once 
the lessor has made his intention of terminating 
the relationship clear by instituting a suit for 
ejectment, his acceptance of rent is not to be 
interpreted in the manner indicated in the 
section. This exception is not extended by s. 113, 
T. P. Act, to waiver of a notice to quit, but 
t he view has been expr^sed by a Judge of this 


Court that the inclusion in a suit for ejectment 
of a claim to such rent would not have the 
effect of waiver: ShahWali Ahttiadv. Hussnini 
Begam, 2 Pat. L. J, 695 : (A. I. R. U\ 1917 Pat. 
4G9). These sections are concerned with waiver 
before the landlord has obtained a decree for 
ejectment. Here, we are concerned with a case 
where the landlord has actually got an order 
for ejectment and has filed a petition for execu- 
tion in order to give effect to it. Act ill [3] 
does not contain any special provisions to 
enable the landlord to recover his arrears of 
rent. He has for this purpose to go to the civil 
Courts and he has done so in the pu’esent case. 

I have indicated above that the legal position 
of the tenant after the Controller has passed 
an order under S. 11 , directing him to vacate 
the building is uncertain. He may or may not 
continue as a tenant. In these circumstances, 
if the landlord, in his suit, describes as rent 
the sum which he claims to recover from him 
on account of his occupation of the building 
subsequent to the order of the Controller, it 
cannot be said that he shows thereby an inten- 
tion to continue the tenancy and to waive bis 
rights under the order of the Controller. A 
copy of the plaint in the suit was produced 
before us, and it certainly does not indicate 
any such intention. 

[22A] On the above grounds, the appeal fails 
and must be dismissed with costs. 

[ 23 ] Das J. — I agree with my learned brother 
that this appeal must be dismissed with costs. 

[24] As to the first point of delegated legisla- 
tion, I am clearly of the opinion that the Full 
Bench decision, Kishovi Dal v. D&hi Pyasad, 
(A.I.R. ( 37 ) 1960 pat, 50 F.B.) referred to by my 
learned brother covers the point now raised by 
learned counsel for the appellant. It would, 
I think, serve no useful purpose to repeat what 
my learned brother has said with regard to it. 

[25] I should like to say a few words about 
the second point which relates to the inter- 
pretation of S. 17, Bihar Buildings (Lease, Rent 
and Eviction) Control Act, 1947, hereinafter to 
be referred to as Bihar Act III Cal of 1947. The 
particular words used in the section which have 
given rise to difficulties are 

“shall be executed by the Court having jurisdiction to 
entertain a suit for the recovery of arrears of rent in. 
reepeet of the building in relation to wbiah the order 
to be executed is passed, as if such order were & 
decree passed by such Court,” 

The difficulties are these. It appears that there 
are three kinds of orders which may be passed 
by the Controller or the Commissioner on 
appeal, where the question of execution of the 
order may arise. Under S. 9, the Contioller 
may direct, on application by the tenant, thab 
certain repairs be made by the tenant and the 
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cost thereof may be deducted from rent which 
is payable by him. Under s, 10, the Controller 
may make an order directing the landlord to 
restore amenities which the landlord has with- 
out just or sufficient cause cut or withheld. 
Under S. 11, the Controller may pass an order 
of eviction directing the tenant to put the 
landlord in possession of the building. With 
regard to, at least, two of the aforesaid orders, 
namely, the order directing the landlord to 
restore amenities and the order directing the 
tenant to put the landlord in possession, the 
question of execution of the order will un- 
doubtedly arise. The only section in Bihar Act 
III [3] of 1947 relating to execution is S. 17. 
That section seeks to indicate the Court which 
shall execute every order of the Controller 
passed under the Act and the order of the 
Commissioner passed on appeal under S. 18. In 
terms, the section states that the order shall 
be executed by the Court having jurisdiction to 
entertain a suit for the recovery of arrears of 
rent in respect of the building in relation to 
which the order to be executed is passed, as if 
such order were a decree passed by such Court. 
The first difficulty that arises is that there 
may be cases where in fact there are no arrears 
of rent. The second difficulty is even when 
there are arrears of rent, which amount should 
he taken for the purpose of determining the 
Court of execution, the amount of arrears at 
the date of the order of the Controller or the 
amount of arrears at the date of the order of 
the Commissioner on appeal, or the amount of 
arrears at some earlier date, say the arrears 
outstanding at the date when the application 
for the order was made. The jurisdiction of a 
Court is of various kinds, personal, territorial 
and pecuniary. There will be no difficulty in 
determining the territorial jurisdiction ; but 
there may be difficulty in determining the 
pecuniary jurisdiction, and the Court will be 
different according as one view or other of the 
views mentioned above is taken. I have been 
at some pains to find out one solution which 
would meet all difficulties ; but S. 17 is so 
woided that it is difficult to get one solution 
for all the difficulties which may arise. 

[26] Personally, I think that as between the 
Court of Munsif and that of a Subordinate 
Judge the determination will depend on the 
amount of arrears, and that amount must be 
the amount outstanding at. the date of the 
order which is under execution. If the amount 
JS beyond the pecuniary jurisdiction of a 
Munsif, the order must be executed by the 
■Subordinate Judge j if the amount is within 
the pecuniary jurisdiction of a Munsif, the 
order will be executed by the Munsif. The 


question may be asked — what about cases 
where there are no outstanding arrears of rent 7 
In such cases, I think, a notional arrear h a g 
to be resorted to in order to give effect to the 
words used in s. 17. The arrears then would 
be uotionally at least, one month’s rent if a 
monthly tenancy or one year’s rent, if an 
annual tenancy, or periodical rent if the ten- 
ancy is created for a particular period. "Without 
any such notional arrear it will be impossible 
- to determine to which Court to go for execu- 
tion of the order. 

C 27 ] Where, however, the amount of arrears, 
either actual or notional, is within the pecu- 
niary jurisdiction of a Munsif, I do not think 
any difficulty is created. I agree with my 
learned brother that S. 33, Provincial Small 
Cause Courts Act, solves the difficulty. That 
section states that a Court invested with the 
jurisdiction of a Court of Small Causes with 
respect to the exercise of the jurisdiction, and 
the same Court with respect to the exercise of 
its jurisdiction in suits of a civil nature which 
are not cognizable by a Court of Small Causes, 
shall, for the purposes of the Small Cause 
Courts Act and the Code of Civil Procedure, 
be deemed to be different Courts. It is worthy 
of note that they will be different Courts only 
for the purpose of the two Acts — the Provin- 
cial Small Cause Courts Act and the Code of 
Civil Procedure. I do not think that S. 17* 
Bihar Act HI [ 3 ] of 1947, contemplates that a 
Munsif who is vested with the powers of a 
Small Cause Court under s. 25, Bengal, Agra 
and Assam Civil Courts Act, 1887, and the same 
Munsif who exercises jurisdiction in suits of a 
civil nature not cognizable by a Court of Small 
Causes, shall for the purposes of Bihar Act, lH 
[ 3 ] of 1947, be deemed to be different Courts. 
The Legislature must have been aware of the 
provisions of S. 33, Provincial Small Cause 
Courts Act. It is to be observed that the words 
used in s. 33 are *‘be deemed to be different 
Courts” which mean not that they are different 
Courts, but that they shall be deemed to be 
different Courts for a limited purpose only. If 
the intention was to treat them as different 
Courts for S. 17, Bihar Act III [3] of 1947i the 
Legislature would have said so in clear terms. 
There is, therefore, no antithesis between a 
Munsif exercising the powers of a Small Cause 
Court and a Munsif exercising ordinary juris- 
diction in suits of a civil nature not cognizable 
by a Court of Small Causes, so far as the pro- 
visions of s. 17, Bihar Act m [ 3 ] of 1947, are 
concerned. 

[28] Therefore, in either view of the matter 
the order in the present case was properly 
executed in the Court of the first Munsif > 
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Patna, who had both ten'itorial and pecuniary 
jurisdiction. I have examined the order of the 
Controller dated 18-9-1948, as also the order of 
the Commissioner on appeal dated 26>2-1949. 
I think it is the order of the Commissioner 
which is in execution, and on the date of that 
order the arrears amounted to more than 
Bs, 600, Under s. 15 (2), Provincial Small Cause 
Courts Act, the Small Cause Court had no 
jurisdiction as the value exceeded Rs. 500. This 
would be the result if the view is taken that 
there is a distinction between the Munsif exer- 
cising Small Cause Court powers and the 
Munsif not exercising such powers. I do not, 
however, think there is any such distinction, 
and if there be no such distinction, then clearly 
enough the proper Court of execution of the 
order of eviction was the Court of the first 
Munsif, Patna. 

[29] I agree with my learned brother with 
regard to points 3, 5 and 6, and have nothing 
useful to add. With regard to point 4, I do 
not think there is any difficulty. It was stated 
at the Bar that the order in question had been 
amended so as to relate to Holding 175. If 
such an amendment has been made^then there 
is no question of making any further enquiry 
as to whether Holding No. 189 was the old 
number of the holding which is now 175 as is 
stated by learned counsel for the respondent. 
If no amendment has been made, then the 
order of the learned District Judge makes it 
quite clear that the execution will be in respect 
of the holding mentioned in the order. The 
respondent has not made any grievance of the 
order of the learned District Judge, and I fail 
to see how the appellant can make a grievance 
of it. 

D.B.R. Appeal dismissed. 
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Province of Bihar— Petitioner v. Prithvi 
Chand Lal Chowdhury — Opposite Party, 

Misc, Judicial Case No. 96 of 1948, D/- 12- 10-1950. 

Bihar Agricultural Income-tax Act (VII [7] of 
1938), Ss. 2, 6 (c) and 6 (k) - Agricultural income 
— Usufructuary mortgage of patni mahal — 
and cess realised by mortgagee — Whether in- 
come* of mortgagor assessee for purposes of de- 
duction under Ss. 6 (c) and (k). 

Where certain patni mahal is usufruotuarily mort- 
gaged and a mukkatyarfULma la also executed in 
favour of the mortgagee by the assessee mortgagor, 
the realisation of rent and cess from the patnidars of 
the mortgaged property made by the mortgagee^ under 
the power-of-attomey from the mortgagor is the income 
ol the mortgagee and not that of the mortgagor, and 
the aseeBsee is not entttUd to get any deductions 
under 8. 6 (o) and (k), Bihar Agricultural Income- 
tax Aot, in respect of the said income; nor is he 


entitled to deductions for the collection and piiymont 
of interest in respect of the mortgage : A, I, R, (15) 
1928 All. 81 (F. B.) and A. I. R. (15) 1928 Mad. 543 
(F. B.), Pr/. [Para 3J 

Lalnarayan Sinha — for Govemmenl Advocate 
and P. Prasad — for Pciiiioner; Baldeo Sahai and 
S, K. Mazumdar — for Opimsite Party. 

Savjoo Prasad J. — This is a reference made 
by the Bihar Board of Agricultural Income- 
tax under S, 25 (2), Bihar Agricultural Income- 
tax Act (vil [7] of 1938). There are the following 
two questions of law which have been referred 
to us : 

“Whether the realisation of rent and cess from the 
patnidars of the mortgaged property made by the 
mortgagee under a power-of-attomey from the mort- 
gagor is the ineome of the mortgagor or mortgagee 
within the meaning of Ss. 6 (e) and 6 (k), Agricultural 
Income-tax Act, and whether the assessee is entitled 
to get deduction under those sections in respect of the 
same income ? 

Whether under the circumstances of the ease the 
assessee is entitled to get appropriate deductions 
under S. 6 (c) for collection charges and also under 
S. 6 (k) for payment of interest made on the mortgage?" 

The answer to the two questions formulated above 
will affiect the assessment in respect of various 
years, namely, 1943-44, 1944 45 and 1945-46. 

[2] The relevant facts are that a portion of 
the assessee' s property has been given in usu- 
fructuary mortgage to one Babu Raghubar 
Narayan Singh of Monghyr under a registered 
mortgage bond dated 10-8-1935 for a sum of 
rupees 4 lakhs. Under the terms of the bond 
the mortgagee was entitled to remain in pos- 
session of the mortgaged property and to utilise 
the usufruct of the same, and until the pay- 
ment of the mortgage debt the mortgagor or 
his successors were not entitled to dispossess 
him of the mortgaged property. The mort- 
gagees were entitled to realise rents from the 
patnidars and had also the right to enforce 
payment thereof in case of default by insti- 
tution of rent suits. Contemporaneous with the 
mortgage, the executant of the bond also exe- 
cuted a muhlitarnama in favour of the mort- 
gagee. It appears that by virtue of the 
mortgage in question the mortgagee had been 
appropriating a sum of Es. 34,270 out of the 
usufruct by way of interest for the loan ad- 
vanced and also paying Government revenue 
and cesses amounting to Rs. 1,11,797. The as- 
sessee claims that these two amounts were really 
a part of bis agricultural income, and, there- 
fore, he is entitled to deduction on account of 
those payments. The assessee contends that 
those appropriations are really in the discharge 
of his obligations in favour of Government, on 
the one hand, and the creditor, on the other; 
and, therefore, they should be included within 
his income and the deductions allowed as claim- 
ed by him. The Revenue authorities did not 
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agree with this contention of the asseasee. They 
held that, in accordance with the terms of the 
mortgage deed, the mortgagee was in possession 
of the patni mahal, and the assesses had no 
right to collect rents from the patnidars, and, 
as such, the income from the patni mahal was 
not the income of the asseasee, and, conse- 
quently, he was not entitled to any deductions 
under S. 6 (c) or under S. 6 (k) of the Act. 

[3] In my opinion, the view of the Eevenue 
authorities on the point is absolutely correct. 
The tei’m “agricultural income” as defined in 
S. 2 of the Act means any rent or income 
derived from land which is used for agricultural 
purposes, etc. On the plain terms of the mort- 
gage bond it is perfectly clear that since sewatit 
1342 Fs., that is, long before the periods of 
assessment the mortgagee has been in posses- 
sion of the mortgaged property, and the assesses 
is neither in possession, nor is he entitled to 
collect any rent, nor has he derived any agri- 
cultural income from the said property during 
the years of assessment, Therefore, in no sense 
can it be said that he had any agricultural 
income in respect of the mortgaged property, 
A mortgage is a transfer of interest in an im- 
movable property, and where the mortgagee 
comes into possession of the property and is 
entitled to appropriate the usufruct thereof, he 
gets the income of the land in question. He 
gets the income of the land in question subject 
to the payment, as the terms may be, of the 
Government demands in respect of the pro- 
perty. The payment of the Government de- 
mands, according to the terms of the mortgage 
bond, is in no sense the agricultural income of 
the mortgagor assessee although it goes to satisfy 
some of the public demands for which the 
mortgagor may he found personally liable. 
Similar considerations apply to the payment 
of the interest out of the usufruct of the pro- 
perty. The mortgagee, in such a case, is not 
acting as the agent of the mortgagor. In the 
bond under consideration there is no rate of 
interest fixed and, on the terms of the bond 
there is nothing to show that any particular 
portion of the usufruct is to be specifically 
appropriated towards the interest of the loan. 
But even if there were such a term, as I have 
already pointed out, that would not make any 
difference so long as whole usufruct of the 
property is appropriated and realised by the 
mortgagee under the terms of the document, 
and no part of the income of the property goes 
to the mortgagor. The possession would have 
been different if it had been a case of a simple 
mortgage where, of course, the income derived 
from the property goes to the hands of the 
mortgagor, or where for instance, the usufruc* 
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tuary mortgagee had given a lease back to the 
mortgagor on certain terms and conditiona: 
ensuring the payment of a certain amount 
towards the satisfaction of the principal or 
interest in respect of the mortgage dues : vid 9 
In the matter of M. Makund Sarupt 60 ALL. 
49o at p. 497 : {A, I. R. (l5) 1928 ALL. 811 P. B.i 
and Ibrahimsa Rowther v. Commissioner of 
Income-taXs Madras, 51 Mad, 455: (A. L E. (15> 
1928 Mad. 543 P. B.). As it has been rightly 
found that no part of the income derived from 
the mortgaged property under the terms of the 
bond did not go to the hands of the mortgagor, 
the claim of the mortgagor in respect of the 
deductions in question is quite unfounded. The 
answer, therefore, to both the questions must 
be in the negative; in other words, the answer 
to the first question is that the realisation of 
rent and cess from the patnidars of the mort- 
gaged property made by the mortgagee under, 
a power, of. attorney from the mortgagor is 
the income of the mortgagee and not that of 
the mortgagor, and the assessee is not entitled 
to get any deductions under ss. 6 (c) and 6 (k}» 
Bihar Agricultural Income-tax Act, in respect 
of the said income; and the answer to the 
second question is that in the circumstances of 
the case, the assessee is not entitled to get' 
deductions under s, 6 (e) or under S* 6 (k) of 
the Act for collection and payment of interest 
in respect of the mortgage in question. 

[4] The reference is answered accordingly. 
The department is entitled to the sum of 
Es. lOO by way of costs of this reference which 
has been already deposited by the assessee. 

[5] Shearer J 1 agree. 

D.B.B, Reference answered* 

A, I. R. (38) 19S1 Patna 380 IC. N. 94.] 

Agarwala 0. J. 

Mansid Oraon and another — Petitioners 
V, The King, 

Criminal Bevn. No. 1189 of 1949, D/- 7-10-1949. 

(a) Forest Act (1927), Ss. 20 (1), 26 (l)(f) and (b) 
— Prosecution for offence under Cls. m and (h) 

S. 26 (1) — Notification under S. 20 (1) not proved 
— Effect. _ 

For the purpose of proving the guilt of the aeonsod 
it is necessary to show not only that they did the acta 
mentioned in cls, (f) and (h) of S. 26 (1) but also that 
they were not entitled to do those acts because there 
had been a notification issued under S. 20 (1) specify* 
ing the limits of the forest and that the land in ques- 
tion fell within those limits. Such a notification is 
essential for the purpose of declaring a forest M a 
reserved forest. The production of notification 
S. 4 or oral evidence as to limits of the forest is 
sufficient. [Para 11 

Anno. Forest Act, S. 26 N. 3, 6. 

(b) Criminal trial — Evidence — Duty of Court 
and Public Prosecutors. 
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The Piiblio Proseautora or the megiatraoy should 
4iake care to bring on to the locoi’d those not ideations 
and orders whioh are essential for proving that the 
aooased bos acted in oontravention of the law. Until 
'they do so, it is a waste of public time and money to 
(prosecute at all because whenever convictions are 
•ohallenged in the High Oourt, they have to be set 
-aside when there are omissions of this nature, 

[Para 2} 

L* K, ChcwdJmry — for Prtiiioners; Harinandan 
Singh — for the Cromi. 

Agarwala G. J. — petitioners have been 
-convicted of offences under cls- (f) and (h) of 
S. 26 ( 1 ), iForest Act, 1927, The prosecution 
•case is that they oultivated land which falls 
within a reserved forest and have cut down 
trees standing on that land. The defence was 
that the land which has been cleared does not 
iall within the reserved forest, and that it has 
been the raiyati land of the petitioners for 
•many years. The prosecution produced and 
relied on a notification issued under S. 4 of the 
Act, and also led evidence that the land in 
^juestion falls within the boundary pillars fixed 
by the forest department, for proving that the 
land in question falls within the reserved 
forest. Now, the notification under S. 4 of the 
Act is merely a notification declaring the inten- 
tion of Government to constitute certain land 
as a reserved forest and specifying as nearly 
-as possible the situation and limits of such 
land. The following sections of the Act provide 
for the determination of rights in the land 
which it is sought to constitute as a reserved 
forest and similar matters. Then comes S. 20 
which is the section under which the forest is 
eventually constituted. That section provides 
that when certain events have occurred, whioh 
aaeed not be specified here, the Provincial Gov- 
•ernment, 

“shall publish a notification in the Official Gazette 
speeifyiug definitely, according to boundary marks 
erected or otherwise, the limits of the forest which is 
-to be reserved, and declare the same to be reserved 
from a date fixed by the notification.'* 

Sub-section ( 2 ) of this section says that 
*'from the date so fixed shall be deemed to be a reserv- 
•ed forest.” 

"The prosecution has not produced the notifica- 
tion, if any, issued under S. 20, specifying 
definitely the limits of the forest. It is clear 
from a perusal of the section that a notification 
under this section is essential for the purpose 
of declaring a forest a reserved forest, and that 
6uoh notification must specify precisely the 
(limits of the forest and the date from which 
’the forest is constituted. The prosecution has, 
by oral' evidence, endeavoured to prove that 
rthe land in question falls within certain boun- 
*dary pillars. Presumably it was intended to 
imply that these were the boundary marks 
{(referred to in sab-a. ( 1 ) of s. 20 . It may be that 
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they are so; but for the purpose of proving the 
guilt of the petitioners it ia necessary to shew 
not only that they did the acts mentioned in 
ols. (f) and (h) of S. 26 (l), but also that they 
were not entitled to do those acts because there 
had been a notification issued under S. 20 (l) 
specifying the limits of the forest and that the 
land in question fell within those limits, 

[ 2 ] This is merely one of the many instances 
to which this Court has continually invited 
Government’s attention to the utter careless- 
ness with which prosecutions in this province 
are conducted. Neither the Public Prosecutors 
nor the magistracy seem to take the slightest 
care to bring on to the record those notifica- 
tions and orders which are essential for prov- 
ing that the accused has acted in contravention 
of the law. Until they do so, it seems to be a 
waste of public time and money to prosecute 
at all, because whenever convictions are chal- 
lenged in this Court they have to be set aside 
when there are omissions of this nature. 

[ 3 ] The convictions and sentences are set 
aside. The fines, if paid, will be refunded. 

[ 4 ] A copy of this judgment will be sent to 
the Provincial Government. 

D.R.B. Conviction set aside. 

A. I. R. (38) 1951 Patna 381 [C. N, 05.] 

Reuben J. 

Bamaufar Ahir — Petitioner v. The State. 

Crimmal Revn. No. 1021 of 1950, D/- 14-11-1950, 

Criminal P. C,, (1898), S. 250 — Order for com- 
pensation — Findings necessary before passing — 
Omission — Effect. 

Before an order for payment of compensation is 
passed, S. 250 necessarily implies a finding by the 
Magistrate on two heads : firstly, whether the accusa- 
tion was false, and, secondly, whether it was either 
frivolous or vexatious. Where in acquitting the accused 
persons of the ofiences charged, the Magistrate expresses 
the opinion that the accusation was false and 
malicious it is at most a compliance with the provi- 
sions of sub-s- (1) of S, 250 which says that the 
complainant or informant, as the case may be, is to be 
called on to show cause, only if the Magistrate is of 
the opinion that the accusation was false and either 
frivolous or vexatious, The expression of opinion 
contained in the judgment of acquittal does not 
exempt the Magistrate from considering the point 
after the cause ie shown. The absence, however, of the 
necessary finding under the other head does not affect 
the jurisdiction of the Magistrate to pass the order for 
compensation ah initio as it is not a defect whioh goes 
to the root of jurisdiction, [Paras 2, 3] 

Anno. Gr. P, C. S. 250 N. 10. 

S. Safdar Imam — for Petitioners; JanesJiivar 
Singh — ■ for the State. 

Reuben J* — The petitioner filed a first 
information report under ss. 447 and 380, Peuai 
Code, against Banfci Ahir and four other persons, 
alleging that they bad committed house- 
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breaking and theft in his house. The accused 
persons were acquitted by the First Glass 
Magistrate, Motihari, and, in a proceeding under 
S. 2o0, Criminal P. C., the petitioner was directed 
by the Magistrate to pay Es. 100 as compensa- 
tion to each of the accused persons. The order 
has been uphold by the Sessions Judge with the 
inodificatiou that the amount payable to each 
of the accused persons has been reduced to 
E3. 50. 

[2] The order passed by the Magistrate is on 
the face of it defective as not complying with 
S. 250. This section provides that, after cause 
has been shown by the complainant or infor- 
mant, as the case may be, if the Magistrate is 
satisfied that the accusation was false and either 
frivolous or vexatious, he may direct payment 
of compensation. This necessarily implies a 
finding by the Magistrate on two heads : firstly, 
whether the accusation was false, and, secondly, 
whether it was either frivolous or vexatious. 
In acquitting the accused persons of the offences 
charged, the Magistrate expressed the opinion 
that the accusation was false and malicious. 
This is at most a compliance with the provi- 
*sions of sub-s. (l) of S. 250, which says that the 
complainant or informant, as the case may be, 
is to be called on to show cause, only if the 
Magistrate is of the opinion that the accusation 
was false and either frivolous or vexatious. 
The expression of opinion contained in the 
judgment of acquittal does not exempt the 
Magistrate from considering the point after the 
cause is shown. The learned Magistrate lost 
sight of this provision altogether and recorded 
only one finding, namely, that the accusation 
was false, 

[ 3 ] It has been urged that the absence of the 
necessary finding under the other head affects 
the jurisdiction of the Magistrate to pass the 
order and, therefore, the order is bad ah initio. 
It appears to me that this is not a defect which 
goes to the root of jurisdiction. At the most, 
there is an irregularity and, since the appellate 
Court can exercise the same powers as the 
original Court, the defect might have been 
supplied by the Sessions Judge in appeal. I, 
therefore, turn to the order of the Sessions 
Judge, 

[ 4 ] The finding of the learned Sessions Judge 
is that there was probably a house-breaking 
and theft as alleged, but that the accusation 
as against these particular persons is without 
any reasonable and probable ground and was 
made out of enmity between the parties. He 
did not refer to the particular terms of s. 250 
and went on to decide whether the condition 
as to frivolousness or vexatiousness was satis- 
fied. In the circumstances of this case, it is not 
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necessary to enter into a consideration of the 
difficult question as to whether a finding of this 
sort is a sufficient finding for the purposes of 
9. 250. Some guidance on the point is afforded 
by In re Dinshahji Hirjibhai, A. i. r. (19> 
1932 Bom. 177 : (33 Cr. L. J. 392). Bub that waa 
a case where the falseness of the accusation 
against the accused person was definitely 
established. On a consideration of the order of 
the Sessions Judge, I do not find this to be so 
here. According to the Sessions Judge, there 
probably was a house-breaking and theft. The 
witnesses, however, seem to be interested and 
have deposed before for the prosecution. There 
is previous enmity between the first informant 
on one side and the accused persons on the 
other and there are discrepancies in the evi- 
dence and improbabilities in the evidence 
relating to the occurrence. These are the 
reasons given by the learned Sessions Judge- 
They are, at the most, reasons for disbelieving 
the witnesses, in other words, for holding that 
the offences alleged against these accused per- 
sons have not been proved. Before an order 
under s. 250 can be passed, however, it must 
be definitely established that the accusation is 
false. 

[ 5 ] For the reasons given above, I would 
allow this petition and set aside the order for 
the payment of compensation. The money, if 
paid, must be refunded. 

DM.R, Petition allowed* 

A. I. R. (38) 1931 Patna 382 [0. N. 96,] 
Manohar Ball and Eamaswami JJ. 

Governor -General in Council — Appellant 
V. Gouri Shankar Mills Ltd, —^Respondent* 

A. F. 0. D. No. 220 of 1946, D/- 5-5-1949. 

(a) Railways Act (1890), S. 72— 'Risk Note A' — 
Non-delivery — Liability of railway. 

Risk Note A confers exemption from liability only 
in respect of the condition of goods at the time of deli- 
very at destination. It does not confer immunity in a 
case of total non-delivery of the goods. [Para 5) 

Anno : Railways Act, S. 72, N. 5. 

(b) Railways Act (1890), S. 72 — Consignment 
under Risk Note A — Loss of goods due to looting 
at destination — Non-delivery — Liability of Railway 
—Burden of proof. 

Under S. 72, Railways Act, the responsibility of 
Railway Administration is that of a bailee under Ss. ISl 
and 162, Contract Act. The railway must take such 
care of the goods as a man of ordinary prndence would 
take of his own goods of the same quality and valno 
under similar circumstances. The loss or damage of 
goods entrusted to a bailee is prima facie evidence of 
negligence and the burden of proof, therefore, to difl- 
prove negligence lies on the bailee and this burden lies 
also on the Railway Administration in the absence ^ 
special circumstances to the contrary. fPara oj 

Where a consignment of goods under Bisk Note A 
was looted at the destination by an unruly mob under 
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oiroamstauoGs over whioh tlie Railway Aclniiiiistrntioii 
Lad no control and there was no proot of ncgligenco 
on the part of the railway, ‘it was held that the 
railway oould not bo held liablo in dainagea for non- 
delivery of the goods, [Para 8] 

Anno : Railways Aot, S. 72, N, 3, 5, 24. 

(c) Limitation Act (1908), S. 14 — Suit for 
damages against Railway for non-delivery of goods 
— Plaintiff withdrawing suit with leave of Court 
to sue afresh on ground that it was filed within 
two months of service of notice under S. 80, Civil 
P, C. — Plaintiff is entitled to exclude period of 
pendency of suit in computing limitation for fresh 
suit. [Para 9] 

Anno : Lim. Act, S. 14, N. 8. 

N, C, Ghosli and P, K, Bo$e — for Aiyimllani ; 
Nandlal JJnativalia and Shreenath SUigh — for 
Hespondent. 

RamaBwami J* — This is an appeal by the 
defendant from a decree of the Additional 
Subordinate Judge, Monghyr. The plaintiff 
brought the suit on the allegation that the 
defendant Bailway Administration had on ac- 
count of their negligence failed to deliver three 
consignments of certain goods which had been 
booked for being delivered to the plaintiff 
at Lakhisarai. Shree Krishna Company had 
booked one consignnaent of goods at Bhagalpur 
on 11-8-1942. A second consignment was booked 
by Eamdeo Gajanand at Barhee on 13-8-1942; a 
third consignment by Durga Prasad Nandlal 
at Sultanganj on 11-8-1942. The plaintiff claimed 
as damages a sum of Rs. 5233-2-9 and odd 
together with interest. The main ground of 
defence was that the consignment booked at 
Bhagalpur and Sultanganj were duly conveyed 
to Lakhisarai where they were looted by a 
violent mob on 15-8-1942, It was stated that 
the third consignment was looted by a violent 
mob on 14-8-1942 at Barhee station. The 
Bail way Administration pleaded that there was 
no negligence on their part ; that the loss of 
the consignments was due to circumstances 
beyond their control. The learned Subordinate 
Judge held that the Bhagalpur and Sultanganj 
consignments were looted by a violent mob at 
Lakhisarai as alleged by the defendant. But 
he held that the Bailway Administration was 
negligent and the loss would not have taken 
place if the railway servants had taken proper 
care. As regards the third consignment the 
learned Subordinate Judge found that there 
was no reliable evidence that Barhee railway 
station was subjected to mob violence on 
14-8-1942 or that the consignment was looted. 
He accordingly granted a decree to the plain- 
tiff for a Sum of bs. 5233-2-9 but disallowed 

interest. 

[2] Three main questions were argued in this 
appeal ; (l) whether the learned Subordinate 
Judge was right to hold that the Sultanganj 
and Bhagalpur consignments were looted at 


Lakhisarai owing to the negligonco of the 
Bail way Administration; (2) whotlior there was 
proof that the Barhee consignment was lost on 
account of mob violence at Barhee ; and (3) 
whether the entire claim of the plaintiff was 
not barred under Art. 3i, Limitation Act. 

[3] On behalf of the respondent learned 
advocate addressed the argument that the 
Bhagalpur and Sultanganj consignments never 
reached Lakhisarai, that they were not looted 
from the Lakhisarai goods shed on the alleged 
date. But this argument is untenable in face of 
the admission of the plaintiff’s witnesses that 
the consignments were actually looted from the 
goods shed at Lakhisarai. The Subordinate 
Judge has found also upon the evidence that 
the Bhagalpur and Sultanganj consignments 
duly reached Lakhisarai on 13-8-42 during the 
night, that the consignments were unloaded and 
kept in the Lakhisarai goods shed on the nest 
date. {After discussion of the evidence the judg- 
ment proceeds :) 

[4] On behalf of the respondent it was argu- 
ed that there was no proof that the particular 
consignments were looted from the goods shed 
at Lakhisarai on the alleged date. It was main- 
tained that the railway officers ought to have 
prepared a list of the consignments which were 
looted. But D. w. 11 stated when cross-examin- 
ed, that no list was prepared as nothing was 
left after the loot. Learned advocate referred 
to Governor -General in Council v. Kahirramt 
27 Pat. 151 : (a. I. R. (35) 1948 Pat. 345) in which 
we had held that the onus was really on the 
company to prove that the particular goods 
were looted. But that case must be distinguish- 
ed from the facts proved in the present case. 
In that case part of the contents of the wagon 
were looted by the mob and part remained of 
which a list had been prepared by Mr. Banerji. 
This list was disbelieved as Mr. Banerji had 
not been examined. In the present case, how- 
ever, it was proved that the entire contents of 
the wagon had been looted and according to the 
evidence of D. w. 11 no list was prepared as 
nothing was left after the loot. On the con- 
trary the defence evidence coupled with the 
admission of the plaintiff's witnesses fully sup- 
ports the conclusion of the learned Subordi- 
nate Judge that the Bhagalpur and Sultanganj 
consignments were looted by a violent mob 
from the goods shed at Lakhisarai on 15-8-42. 

[5] In the present case the consignments 
were booked under Risk note Form A duly 
signed by the consignor. Under this Risk Note 
the consignor undertakes to hold the Railway 
Administration 

"harmless and free from all responsibility for the 
condition in which the aforesaid goods consigned may 
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■be delivered to the consignee at destination and for 
any loss arising from the same except upon proof that 
such loss arose from misconduct on the part of the 
Railway Administration’s servants.” 

[This clause confers exemption from liability, 
only in respect of the “condition” of goods at 
the time of delivery at destination. It does not 
confer immunity in a case of total non-delivery 
of the goods, The onus will still be on the Eail- 
way Administration to prove that they took as 
much care of the consignments bailed to them 
as a man of ordinary prudence of bis own goods 
of the same quality and value under similar 
circumstances, 

[6] Under s. 72, Railways Act, the responsibi- 
lity of railway administration is that of a bailee 
under ss. 151 and 152, Contract Act. The Rail- 
way must take such care of the goods as a man 
. of ordinary prudence would take of his own 
goods of the same quality and value under 
similar circumstances. There are authorities to 
ithe effect that the loss or damage of goods 
entrusted to a bailee is prima facie evidence of 
negligence and the burden of proof, therefore, 
to disprove negligence lies on the bailee and 
this burden lies also on the Railway Adminis- 
tration in the absence of special circumstances 
to the contrary. In Sm'endra Lai v. Secretary 
of State, 25 c. L. J. 37 : (A. I. B. (5) 1918 Cal. 
692) the plaintiff had made over to railway 250 
bundles of tobacco for delivery to Calcutta. In 
course of transmission the goods were destroyed 
by a severe cyclone while being carried on a flat 
in river Padma, Sir Ausutosh Mookerjee ob- 
served that when goods were not delivered to 
the consignee at the place of destination, the 
plaintiff need not prove how the loss occurred. 
The burden lay upon the bailee to prove the 
existence of circumstances which exonerated 
him from liability for the loss. Sir Asutosh 
Mookeriee relied upon two cases : Trustees of 
the Madras Harbour v. Best d Go. 22 Mad. 
524 and Sesham Patter v. MossX 17 Mad. 445). 
In River Steam Navigation Co. v. Choutmull, 
26 I. A. 1 : (26 cal. 398 P. c.) the Judicial Com- 
mittee had previously adopted the view. In 
that case jute properly put on board on one of 
the appellants’ vessels took fire and was con- 
sumed. The respondents claimed damage for 
non-delivery of 432 drums of jute. The judicial 
Committee held that under the Carriers Act the 
appellants would have been exempt from liabi- 
lity if they had proved (the onus being on them) 
that there was no negligence on their part, but 
that on the evidence they had failed to exone- 
rate themselves. In Flannery v. Waiei'ford 
and Limericlc Railway Co., Ir. R. 11 C. L. 30, 
the plaintiff sustained injuries in consequence 
of a portion of the train in which she was tra- 


velling, having left the rails, and the railway, 
the engine and the carriages were under the 
defendants’ management. The Court held that 
the fact of the accident was sufficient evidence 
to cast upon the defendants the burthen of 
showing that there was no negligence on their 
part; and that as they declined to afford any 
explanation of the coarse of the accident, there 
was a case for the plaintiff proper to be sub- 
mitted to the jury. In Scott v. London Docks 
Go., (1865) 3 H. & C. 598 at p. 601 : (34 L. J. 
Ex. 220) Erie G. J., has well stated the princi- 
ple : 

’’There must be reasonable evidence of negligence. 
But where the thing is shown to be under the manage- 
ment of the defendant or his servants, and the acci- 
dent is such as in the ordinary conrse of things does 
not happen if those who have the management uee 
proper care, it affords reasonable evidence, in the 
absence of explanation by the defendants, that the 
accident arose from want of care.” 

[ 7 ] In the present case the Subordinate Judge 
has found that the consignments were looted 
on account of the negligence of the Railway 
Administration. But the reasoning is extra- 
vagant and the conclusion cannot be sustained. 
The Subordinate Judge states that the bazar at 
Lakhisarai was close to the railway station. He 
considers that on 14-8.42 the railway authori- 
ties should have ascertained who were the 
consignees of the goods lying in the goods shed 
and should have issued a general notice of beat 

of drum to the traders in the bazar. He states; 
“the station-master if he had 'SO lihed could have 
saved the properties with the help of his staff and the 
traders in the bazar.” 

But there is sufficient evidence on the record to 
indicate that the loot of the consignments could 
not have been prevented by any reasonable 
precaution on the part of the railway autho- 
rities. [After discussion of evidence the judg- 
ment proceeds.] 

[8] In the present case it is manifest that the 
consignments were looted in the circumstances 
over which the Railway Administration had no 
control. There is no proof of negligence on the 
part of the Railway Administration. On the 
contrary there is evidence that the Railway 
Officers had taken as much care for the coi^ 
signments as a man of ordinary prudence wodd 
have taken of his own goods under simnaJr 
circumstances. As regards the Bhagalpur aM 
Sultanganj consignments it must, therefore, bo 
held that the plaintiff is not entitled to any 
decree against the Railway Administration. 

[ 9 ] As regards the Barhee consignment tbo 
case is, however, different. For the defendan 
it was alleged that the consignment was lootw 
by a riotous mob on 14-8-42 from a wagon m 
Barhee station. The Stationmaster and Assis- 
tant Station-master (P. W3.-1 and 5) gftve 0 
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^Tidenoe of the alleged loot. Exhibit A ia the 
4report of the Station*maater but the learned 
Subordinate Judge rightly refused to place any 
reliance upon it because the original diary waa 
not produced and no explanation was given for 
ifea non*produotion. Three witnesses on behalf 
of the plaintiff (P. W3. 6, 9 and 10) denied that 
■any loot took place at Barbee. Upon tho evi- 
dence the learned Subordinate Judge rightly 
held that the Kailway Administration has not 
.proved the loss of the consignment. As already 
atated the non-delivery of the consignment 
would be prima facie evidence of negligence. 
No proof has been offered by the railway com- 
pany to rebut this presumption. With reference 
to the Barhee consignment the plaintiff is, in 
my opinion, entitled to a decree against the 
defendant. 

[lO] On behalf of the appellant learned advo- 
cate addressed the argument that the whole 
suit was barred by Art. 31, Limitation Act. 
There is admitted evidence that till necem- 
her 1942 the Chief Commercial Manager had 
stated that special enquiry was being made 
and that he would send a definite reply shortly. 
The plaintiff originally brought the suit on 
16-9-43 with respect to all the consignments. 
On 15-11-44 the plaintiff withdrew the suit with 
the leave of the Court to sue afresh on the 
same cause of action. The reason was that the 
suit had been filed within two months of the 
. service of notice under S. 80, Civil P, 0, The 
, plaintiff instituted the present suit on 16-11-1944. 
Upon these facts it is patent that under S. 14, 
lamitation Act, the plaintiff is entitled to ex- 
. elude the period during which the previous 
isoit was pending in Court. In this context 
Preference may be made to Hem Ghander v. 
Kali Prosunno, 30 1. A. 177: (30 oal. 1033 p. c.). 
In that 'Case the facts were, that in 1390 a suit 
was brought against certain talukdars claiming 
to enhance the rent and to recover rent at an 
enhanced rate for a particular year. The first 
prayer waa allowed but the second claim was 
xejeoted upon the ground that it was prema- 
ture. Five years thereafter the plaintiff brought 
« smt to recover, inter alia^ rent at the en- 
hanced rate for the same year. The Subordinate 
Judge held that this claim was barred by 
ri05 judicata. In appeal, the High Court did 
iu>t aooept this view but held that it was bar- 
xed by limitation. The Judicial Committee 
held that there was no bar of limitation. They 

observed : 

“ In the opinion oi their Lordships the proceedings 
the earlier suit stayed the operation ot the lav of 
'Itizdtatiain; and as the appellant olaimed the arrears 
OE 1998 In that suit, but his claim waa then diaallow- 
aid 80 preniataroj he is now entitled to the benefit of 
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the decree of onhanooment and to recover the arrears 
at the enhanced rate.'* 

KeferoncQ may also bo made to the reconfc case 
Lai Bihari Lai v, Beni Madhab Khetri^ F. A, 

No. 389 of 1946 : (A. I. 11. (36) 1949 Pafc. 293 F, B.) 
in which upon similar facts tho Full Bench 
hold that the plaintiffs were entitled to invoke 
tho exception under S. 14, Limitation Act. The 
objection of the appellant that the suit is bar- 
red must be overruled. 

[ll] For the reasons already stated I hold 
that the plaintiff is not entitled to a decree as 
regards the Bhagalpur and Sultanganj con- 
signments but he is entitled to a decree with 
respect to the Barhee consignment, viz., a sum 
of Ks. 2,104-1-0 with proportionate costs and 
interest pendente lite at 6 per cent, per annum. • 

[12} To this extent I would alter the decree 
of the trial Judge and allow this appeal with 
proportionate costa. 

[13] Manohar Lall J. — ^ I agree, I only 
wish to observe that the plaintiff cannot be 
non-suited on limitation because he has come 
too soon and not too late. See Mt. Phulbas 
Kuntvar v. Jogeshi(>r, 3 I. A. 7 at p, 25 : (l oal. 

226 P. c.) and Hem Ghander v. Kali Prosunnot 
30 I. A. 177 : (30 cal. 1033 p. c.). I would allow 
relief to the plaintiff under S. 14, Limitation 
Act in the circumstances of the case. 

K.S. Decree modified. 


A. I. R. (38) 193 f Patna 383 [G. N, 97.] 
MANOHAB LAIiL and Kamaswami JJ. 

Nanda Majhi — Appellant v. GoJcul Kamini 
and others — Respondents. . 

A. F. A. D. No. 529 of 1947, D/- 3-8-1949. 

(a) Landlord and Tenant — Self-growing palas 
trees on land in possession of raiyat — Right of 
tenant to grow lac. 

The right to the palas trees self- growing ou the land 
in the possession of the raiyat would go along with the 
land in possession of the raiyat unless the patnidar 
establishes that he at the time of the original settle- 
ment with the raiyat had reserved the right to go 
upon the land in possession of the raiyat and put Ian 
on the trees that may come into existence later on or 
unless he establishes the custom that the tenant in 
the particular village had no right on the self-growing 
palas trees standing on his holding. It is for the 
patnidar to prove that there was a stipulation in the 
original settlement to^the effect that if the raiyat 
cultivates lac on the trees he must pay a tax or rent 
therefor. !E!ven in such a case the landlord has no right 
to go on the land to cultivate lao. But the right to 
cultivate lac is with the raiyat : A.I.B. (16) 1929 Pat. 
328 and A.I.B. (4) 1917 Oal. 226, Bel. on; A. I. B. 13) 
1916 Pat. 69, Dieting. [Paras 10, 13] 

(b) Tenancy Laws — Chota Nagpur Tenancy 
Act (VI [6] of 1908), S. 21A (a) (iv)^Ret respective 
operation — S.21A (a) (iv) is retrospective. [Para 7] 

8, 0. Maznmdar and 8, K. Mammdar — far 
Appellant i B. 8, Chatter ji — for Beapondente, 
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Manofaar Lall J. — This is an appeal by the 
defendants who are aggrieved by the concur- 
rent decisions of the Courts below by which 
they have decreed the plaintiffs suit. The 
question for decision is whether the appellants 
as raiyats have a right to grow lac on the 
trees standing on their holding. 

[2] The facts alleged are that the plaintifi is 
the patnidar of village Damda from before the 
time of the survey settlement operations which 
took place about the year 1922. No 'palas trees 
fit for lac rearing were found on the lands 
belonging to the plaintiff which were recorded 
as khewat No. 2 under the Gorabadi khatian 
NO. 117; but subsequently some palas trees 
grew up on those lands. On 9-6-1924, the plain- 
tiff settled all the trees standing in village 
Damda by a registered kabuliat with certain 
lessees who relinquished the settlement on 
6-10-1933 and surrendered all the trees with the 
lac thereon in favour of the plaintiff. 

[3] The appellants held in that period some 
lands in this village as ordinary tenants, but 
owing to a dispute between the appellants and 
the landlord, Mukunda Majhi, the predecessor 
of the appellants, claimed some khas lands of 
the plaintiff as within the ambit of his jote, 
and thereupon Title Suit No. 493/503 of 1926 
was instituted by the appellants in the Court 
of the Munsif of Purulia, but that suit was 
compromised on 6-8-1929, and a compromise 
decree was drawn up on the terms that the 
lands in suit were recognised to be tenancy of 
the appellants at Bs. 5 a year. This compro- 
mise decree having been found to be unregis- 
tered has not bpen relied upon by the Courts 
below, or before us, 

[4] The cause of action for the present suit 
instituted on 8-4-1944, was that in the year 
1934 the appellants forcibly cut away the lao 
standing on the palas trees on their holding 
and the plaintiff was unsuccessful in the crimi- 
nal Court in a case which he had instituted 
against the appellants for theft. The plaintiff 
states that since 1935 be has been dispossessed 
from the trees. 

[5] The defence to the action was that the 
plaintiff was never in possession of the trees in 
suit, that the story of the settlement of those 
trees with a third person' is not true and the 
defendants had all along been in possession of 
those trees and their possession was affirmed 
by the compromise decree. 

[6] It should be stated that the plaintiff s case 
that there was a custom in the Tillage by 
which the tenants had no right whatsoever on 
the self -grown palas trees standing on his 
holding haa not been established on the evi- 
dence. The only question for decision, there- 


A. 

fore, is whether in the ciroamstanoes of 
present case the right to rear lac on the tree^ 
and the title to the trees are with the defeia.^: 
dants or with the plaintiff. 

[7] If S. 21 A, introduced in the Ghota Kagpoif: 
Tenancy Act, 1903, by Bihar Act xxv C253 ofe 
1947, is held to be retrospective, then the plain-' 
tiff has no case whatsoever, because by sub- 
cl. (a) (iv) of that section the raiyat is expressly: 
given right to rear lac and cocoons on the treeft^ 
standing on his land and appropriate the ssthor 
provided that there is no specific entry in thfr 
record of rights to the contrary. In the presenls 
case there is no specific entry in the record of^ 
rights to the contrary, and the allegation o§ 
custom has been already found to be non-exis- 
ting. The terms of this new sub-clause appeax| 
to be retrospective, otherwise no referenSel 
would have been made to the entry in th^ 
record of rights. 

[8] But it is unnecessary to have recourse, tifc' 
the retrospectivity of this new section, beoauStt 
on the facts found the plaintiff has no title oac 
subsisting title td the trees in suit. 

[ 9 ] It is admitted that the trees are on tlfe* 
lands in possession of the defendants,^ axi» 
therefore, prima facie in their possession. Th0* 
solitary act of possession which the itoihtiffT 
alleges is that he reared lac on the trees whiohe 
was removed by the defendants in 1934, Thfr 
finding of the appellate Court is not clear br* 

satisfactory. All he says at p. 14 is : 

“The plaintiff has adduced evident that in 13411 
B. 8. he reared lao on the trees standing on the 
puted lands but the defendants out and removed 
same in Kartih 1S41 B, 3. ... 1 have no reason to dis- 
believe this .evidence of the plaintiff as he would never" 
have allowed the defendant to set lac 
which were never settled \rith them altmg with tno- 
lands. The defendants have failed to prove ttot thej- 
have any right in the trees.” , 

This finding of possession by a solitary act in.' 
1341 B, S. is bas^d materially upon the finding 
that the title was with the plaintiff and nofc- 
with the defendants. I have perused the 
dence adduced in this case, and I am of thb- 
opinion that the Courts below should not 
accepted the plaintiffs evidence of pMsessipn^ 
But as there is a finding of fact, however un-> 
satisfactory it may appear to be, I must a^nm^ 
that the possession was somehow with tna** 
plaintiff in 1934. ^ 1 

[10] But has the plaintiff established that^<“ 
has any title to the trees in question?- Tpfiv 
trees were self-growing on the land in 

sion of the defendants. The plaintiff di^nPj;’ 
claim the right to such trees in the reo&td^^* 
rights, nor can he rely upon the stateni^l^ 
made in the compromise decfee, beoaTflO*- 
decree is inadmissible in evidenos. 
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th6 trd6s wouldi therefore, go along with the 
land in possession of the defendants unless the 
plaintiff establishes that he at the time of the 
original settlement with the defendants had re- 
served the right to go upon the land in posses, 
sion of the defendants and put lao on the trees 
that may come into existence later on. As I 
have said above, the plaintiff cannot rely upon 
the terms of the compromise decree, and in the 
absence of any evidence whatsoever as to the 
terms upon which the original settlement of 
the land was made with the defendants, the 
plaintiff could only succeed on the question of 
custom which he had set up in the plaint. The 
custom having been found non-existent on the 
evidence, the plaintiff, in my opinion, has failed 
to prove that he has any title to the trees 
which adnoittedly stand on the lands rightly 
I in the possession of the defendants. 

[11] I now proceed to consider some of the 
oases which have been placed before us. 

[12] The leading case is Bai Gharan Malmnti 
V. Kanai Kumar, 24 a L. a, 21 : (a. i. R. (4) 
1917 Cal. 226). In that case tne learned Judges 
were construing a kabuliat by which the lessor 
had reserved property in the trees growing on 
the leasehold land and the lessee was prohibit- 
ed from taking them away although they were 
given enjoyment of the fruits and flowers of 
the trees only at the permission of the lessor. 
Nevertheless, it was held that this ownership 
in the trees did not carry with it a right to go 
on the land of the lessee to cultivate shellac on 
the trees reserved. In my opinion, this case 
exactly fits in the circumstances of this case. 
Moreover I cannot see any justification for the 
plaintiff to insist on going on the land of the 
defendants to cultivate lac on the trees. If this 
is allowed to be done it would mean unjustifia- 
ble interference with the right of the defen- 
dants to enjoy every portion of their land, and 
in view of the unhappy relations between the 
parties this would also lead to constant breaches 
of the peace. 

[18] This ease was referred to with approval 
in U pendra Singh v. Surjan Singh, 8 Pat. 266: 
(a. I, B. (is) 1929 Pat. 328), the facts of this case, 
however, are distinguishable because it was 
found that the lease was both of the land and 
of the trees. The head-note states that in the 
district of ^nohi where a raiyat clearing land 
for cultivation conserves a tree, he is not liable 
by custom or otherwise to pay rent or a tax in 
respect of the tree if he cultivates lao on it, un- 
less on a Stipidation in the original settlement 
jlo that effect. This head-note correctly states 
who decision Und %pportB me in the view that 
for the plaintiff to prove that there waa a 
viripUltttieB in the original settlement to the 


effect that if the raiyat cultivates lao on the 
trees, he must pay a tax or rent therefor. It 
will be observed that even in such a case the 
landlord has no right to go on the land to culti- 
vate lao upon it, but the right to cultivate lac 
is with the raiyat. ’ 

^ [14] ^ Mr. Ohatterji cited before us some cases 
including NawagaTh Goal Go, Lid. v. Bshavi 
Lai, 1 Pat. r,. j. 275 : (A. i. r, ( 3 ) 1916 Pat. 69), 
to support his argument that there is an im- 
plied reservation of incidental rights in the 
landlord. Sut those cases are cases of mining 
leases and have no bearing upon the facts of 
the present case. 

[16] For these reasons, I would reverse the 
decision of the Courts below and dismiss the 
plaintiff's suit. The plaintiff should pay half 
the costs to the defendants in all the Courts. 

[16] Ramaswami J I agree. 

Appeal allowed. 


A. L R. (38) 1951 Patna 387 [G. N. 98.] 

Reuben and Naratan JJ. 

Asghar Ali — Appellant Y.Mt. Jasoda Kuer 
and others — Bespondents. 


A. F. A. D. No. 2550 of 1947, Decided on 30.8-1949. 

(a) Bihar and Orissa Public Demands Recovery 

Act (IV [4] of 1914), S. 45 — Section has no ap- 
plication to suit to declare certificate-sale as void 
ab initio as it relates to suits to set aside certifi- 
cate sales, [Pafft 

(b) Bihar and Orissa Public Demands Recovery 
Act (IV [4] of 1914), S. 11 — Certificates against 
co-sharer tenants - Payment of their proportionate 
dues by some of them — Their shares temporarily 
exempted and execution proceeded against others 
— Fresh notice under S, 7 if necessary. 


Where a landlord files a certificate against all the 
tenure-holders for the rent of the entire tenure but 
daring the course of the proceeding some of the oo- 
sharer-tenants pay up their proportional dues and 
their shares are temporarily exempted from sale at 
the request of the landlord with the result that the 
Oertifleate Officer direots the execution to proceed 
against the remaining oo-sharer-tenants for the value 
of the amount due, there is no amendment of the cer- 
tificate within the meaning of 8. 11 so as to necessitate 
a fresh issue of notice under S. 7. [Para 6] 

(c) Bihar and Orissa Public Demands Recovery 
Act (IV [4] of 1914), S, 26 and Sch, II, R, 24 — 
Certificate filed on requisition of private landlord 
— Certificate officer’s power to execute it by sale 
of portion of property — Tenancy laws — Bibar 
Tenancy Act (VIII [8] of 1885), S. 158 A (7). 


Where a certificate is filed on the requisition of a 
private landlord, the provisions of the Publio Demands 
Recovery Act become applicable to such a sale by 
virtue of S. 16&A (7), Tenancy Act. Therefore by virtue 
of B. 26 read with l^li. IX, B. 24 of that Act the cer- 
tificate officer has power to execute the oertiQoate 
only against a portion of the property liable for the 
certificate debt, such a sale operating as a money sale: 
A. I. B. (36) 1948 Fat. 228 and A, I. B. (86) 1949 Pat. 
89, Dieting, fpare 6] 
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(d) Bihar and Orissa Public Demands Recovery 
Act (IV [4] o£ 1914), Ss. 29 and 45 — Certificate 
sale— Irregularities in — Jurisdiction of Civil Court. 

Sections 29 and 45 show that the Legislature wag 
not anxious that the Civil Court should interfere with 
the proceedings of the Certificate Officer on the ground 
of irregularities. By Ss. 29 and 31 it has kept such 
matters for the consideration of the Certificate Officer 
himself, and even where that important notice, the 
notice under S. Y, is alleged not to have been served 
it has refused relief to the certificate debtor under 
S. 45, if he appears in the certificate proceedings. 

[Para 9] 

L. K. Jha, S. Anwar Ahmad and Balbhadra Pra- 
sad jSin./ia~/or Appellant; 'Eajkishore Prasad, S. P. 
(S7iriuasfai;a and Shivanugraha Prasad — for Bes- 
pondents. 

Reuben J. — This is an appeal by the plain- 
tiff against a decision of the District Judge of 
Gaya, reversing in appeal, a decision of the 
Subordinate Judge of Gaya. 

[2] The suit was instituted to obtain a decla- 
ration that a certihoate sale of certain mokar- 
rari property was void ab initio. In dismis- 
sing the suit, the District Judge, besides other 
grbunds, relied on the ground that the suit is 
barred under the provisions of S, 45, Public 

I Demands Recovery Act, 1914. Obviously this 
section has no application, as it relates to suits 
for the setting aside of certificate sales. 

[ 3 ] The suit property is a share of 4 annas 
and odd in a mokarrari tenure in village Mur- 
hera, tauzi No. 1755. The certificate was filed 
at the instance of the Maharaja of Darbhanga, 
the mortgagee of the proprietary interest in 
the village, for the recovery of arrears of rent 
of the entire mokarrari interest for the years 
1344 to 1345 Fasli at the rate of Es. 1363 per 
year. During the course of the execution of 
the certificate, one of the cosharers- mokarrari- 
dars, defendant 1, whose share is 7 annas and 
odd filed an application for accepting from him 
a fraction of the certificate dues proportional 
to his share and for exempting his share from 
being proceeded against. A similar petition was 
filed by another set of co- sharer Mokarraridars, 
defendants 3 to 7, who hold a share of 8 pies 
and odd. These two applications were agreed 
to by the certificate-holder and were allowed 
by the Certificate Officer by an order dated 
29-6-1939. The execution of the certificate pro- 
ceeded against the other certificate-debtors for 
the balance of the certificate dues and 7 annas 
and odd of the mokarrari tenure was sold on 
31-7-1939, delivery of possession being taken 
by the purchaser defendant 1 on 24-1-1940, An 
application under s. 29, Public Demands Re- 
covery Act for setting aside the sale was filed 
by the plaintiff on 28-9-1939. It was allowed 
conditionally by the Certificate Officer, but was 
dismissed by the Collector in appeal. 


[ 4 ] The learned Advocate- General, for the 
appellant, has challenged the validity of the 
sale on two grounds, firstly that, by his order 
of 29-5-1939, the Certificate Officer amended the 
certificate and, feherelore, under S. 11 , Puhlic 
Demands Recovery Act, 1914, should have issued 
a fresh notice under S. 7. In the absence of 
such a notice, he argues, the Certificate Offi- 
cer had no jurisdiction to sell the property. 
Secondly, he argues, on the basis of s. 158A, 
Tenancy Act [vide Sch. 3 to the Public Demands 
Recovery Act) which section was then in force 
but has since been repealed, and sub-s, ( 3 ) of 
S. 26, Public Demands Recovery Act, that the 
Certificate Officer could only proceed in respeofi 
of the rent against the entire tenure, and, 
therefore, has acted without jurisdiction in pro- 
ceeding against only some of the Mokarraridters 
in respect of a fraction of the tenure. 

[ 5 ] The first point is readily answered by a 
perusal of the Certificate Officer's order of 

29-5-1939 which is as follows ; 

"B, O. Reports that the share of the 0. Bh. 1 aad 
2 to 6 may be temporarily exempted as they have 
paid their full quota. The share of 0. Bs. 1 to 6 is 
therefore temporarily exempted. Issue fresh S. N. 
fixing 31-7-1939 on payment of cost by 1-6-1939. ?ut 
up on 30-6-39.” 

I have stressed the word “temporarily" because 
it indicates what was the essence of the order 
of the Certificate Officer. He had before him a; 
certificate filed by the landlord against all thej 
tenure-holders for the rent of the entire tenure. 
Daring the course of the proceeding, some of| 
the co-sharer- tenants paid up what he took to 
be their quota, and at the request of the land- 
lord he directed execution to proceed against 
the remaining eo-sharer-tenants for the balance 
of the amount due. This, however, was w 
“temporary” step. If the sale of the shwes of| 
the remaining co-sharers failed to realise the 
balance still due, the Certificate Officer intend- 
ed to proceed against the shares which had been 
“temporarily" exempted. The effect, therefore 
was that these certificate-debtors though fo^j 
the time being they were not being proceeded 
against, remained as certificate debtors. It 
follows that it is not correct that thtee wafl 
any amendment in the certificate. 

[6] Coming to the second point, 3. 168 -A, 
Tenancy Act empowers the Provincial Qoveira- 
ment to extend the procedure prescribed by the 
Public Demands Recovery Act to the reoov^y 
of rent by private landlord. When a certifio^ 
is filed on the requisition of such a landl^w 
the provisions of the Public Demands Recovery 
Act apply mutati^ mutandis for the purpose w, 
the execution and of prooeedmge arisi^ ont 0 , 
the execution of the certificate {vid& snb-s. v7/ 

S. 168A). In the present case, there is no sagger 
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firmed after the dismissal of his objection under 


tion that the requisition made by the landlord 
and the oertifioate filed thereupon are not in 
aoQordanoe with the law. The learned Advooate- 
Qeneral stresses merely sub-s, (a) of s. 26, which 
provides that the sale in oertifioate proceedings 
of a tenure or holding for arrears of the rent 
thereof shall in certain circumstanoea have the 
effect of a rent sale. This provision must be 
read with sub-s. (l) of s. 26 of the Act, and R. 24 
of the rules in Sch. 2 to the Act, which rules 
have a statutory effect {vide s. 47 of the Act). 
Eule 24 empowers the Certificate Officer when 
executing a certi^cate to sell the whole or a 
portion of the property liable to sale. Under 
sub-s. (l) of S. 26 where property is sold in execu- 
tion of a cex’tifioate, there vests in the purchaser 
^‘merely the right, title and interest of the certificate- 
debtor at the time of the sale, even though the pro- 
perty itself be specified.” 

The two provisions clearly empower the Certi- 
ficate Officer to execute the certificate only 
against a portion of the property liable for the 
certificaterdebfc, such a sale operating as a money 
sale. This is all that has happened in the case 
before us. 

[7] Our attention has been drawn to AmbiJca 
V. Laxmi Ahir, 26 Pat. 66 : (A.I.R. (3S) 1948 Pat, 
223) and Parmeshwar Singh v, Jajo Singhs 
29 Pat. L. T. 9 : (A.i.B. (36) 1949 Pat. 89), These 
are authorities for the proposition that no suit 
can be entertained for the recovery of rent for 
a non-existent tenancy. They have no applica- 
tion to £he present case. Here, we are past to 
stage of a suit to recover arrears of rent. The 
certificate which was duly filed is a decree for 
rent, and has been held to be for the correct 
rent of the whole tenure. We are now at the 
stage of execution. 

[8] The learned Advocate- General has spoken 
of certain irregularities, for example, he com- 
plains that the order of 29-5-1939, was passed 
without notice to the applicant and that there 
.is no provision under which the Certificate 

Officer could proceed only against some of the 
oertifioate- debtors. At the best, these are irregu- 
larities. Apart from S. 45, the only provision 
for challenging a sale on the ground of an irre- 
gularity is s, 29, This provision is analogous to 
that ip o. 21 , R. 90, Civil P. C. , but goes much 
fiirther, for it extends to material irregularities 
the certificate proceedings** and nob merely 
in publishing and conducting the sale**. 
IVurthe^, the Oertifioate Officer is empowered to 
entertaini .an- objection even after the expiry of 
sixty days after the sale {vide snb-s. (2) of the 
section). The plaintiff is barred from relief 
t^der S. '45 as he has been found to have ap- 
^’ared in the ptopeedings [vide cl. (b) of the 
Slxtviso 4io;SL 46) sale having been con- 


S. 29 has becdmo absolute [vide S. 3i). 

[9] The learned Advocato-General has also 
cited Baijnath Sahai v. Bamgut Singh, 23 
I. A, 46 ; (23 Cal, 775 P. C.) and Sudhir Chan- 
dra V. Sudhanshu Kumar, 44 c. w, N. 1097 : 
(a, I. R. (27) 1940 cal. 556) and has stressed the 
observation of Lord Davey, about the necessity 
for the Certificate Officer to comply precisely 
with the forms prescribed by the Public 
Demands Eecoveiy Act. These were both cases 
where the Court found that there was no certi- 
ficate. Now, the certificate is the basis of the 
Certificate Officer’s power to proceed in execu- 
tion. The defect was one which went to the root 
of jurisdiction and entirely invalidated the pro- 
ceedings of the Certificate Officer, But here we 
are concerned only with irregularities. The pro- 
visions of the Public Demands Recovery Act to 
which I have referred show that the Legislature 
was not anxious that the civil Court should in- 
terfere with the proceedings of the Certificate 
Officer on the ground of irregularities. By Ss. 29 
and 31 it has kept such matters for the considera- 
tion of the Certificate Officer himself, and even 
where that important notice, the notice under 
S. 7, is alleged not to have been served it has 
refused relief to the certificate-debtor under S. 45 
if he appears in the certificate proceedings. 

[lOl On the above grounds, I think that the 
appeal has no merits and must be dismissed 
with costs. 

[ii] Narayan J. — I agree. 

K.S. Appeal dismissed, 

A. I. R. (38) 1951 Patna 389 [C. N, 99,] 
Das and Sinha JJ, 

Chandra Sheikhar Prasad Singh — Peti- 
tioner V. The State of Bihar, 

Criminal Kisc. No, 126 of 1950, D/- 24-8-1950. 

(a) Public Safety — Preventive Detention Act 
(1950), S. 3 (1) — Detention order — Necessity to 
mention period of detention. 

The detaining authority is not required, under the 
Act, to mention the period for wbieh the detaining au- 
thority intends the detenu to be detained. If there is 
no provision for mentioning the period, the detaining 
authority is not bound or obliged to mention the pe- 
riod : A. I. E- (38) 1951 All. 357, Dissent. [Para 3] 

Hence, a detention order under 8. 3 is not invalid 
by reason of a failure to mention therein the period of 
detention. [Para 26] 

(Distinction between preventive and punitive deten- 
tions pointed out.) 

(b) Public Safety — Preventive Detention Act 
(1950), S. 3 (1) — Public order—Meaning — Words 
and Phrases. 

'Publio order’ must be taken In & comprehensive 
sense so as to include publio safety in its relation to 
the maintenance of public order and that maintenance 
of public order undoubtedly mvolves consideration of 
piibliQ safety. [Para 4] 
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(c) Public Safety — Preventive Detention Act 
(1950), S. 12— Previous detention under other law 
— If can be considered for one year, under S. 12, 

The expression ‘from the date of his detention’ in 
S. 12 mu&t refer to the detention under the Act under 
which the person is to be detained, that is to say, the 
Preventive Detention Act (IV [4] of 1950). If Parlia^ 
ment has enacted that a person should be detained 
without hia case having been referred to an Advisory 
Board for a period not exceeding one year from the date 
of his detention, it must have reference to the detention 
under the Preventive Detention Act and it wonld be 
ridiculous to hold that this maximum period of one 
year could be made up by taking into consideration 
under some previous enactment. [Para 7] 

(d) Public Safety — Preventive Detention Act 

(1950), S. 7 — Detention grounds — Communication 
of— Delay in— Delay of 18 days between the date of 
the order of detention and the actual service of the 
grounds of detention is not an unreasonable delay 
—Constitution of India, Art. 22 (5). [Para 8] 

(e) Public Safety — Preventive Detention Act 
(1950), S. 7 Detention grounds — Necessity to dis> 
close all grounds — Constitution of India. Art. 22 
(3) and (6). 

The grounds on which the order of detention has 
been made must be communicated to the person de- 
tained and the right to get the grounds on which the 
order of detention has been made is one of the funda- 
mental rights. The Preventive Detention Aot (IV [4] 
of 1950] has quite properly given due consideration to 
that fundamental right embodied in Art. 23 (5) of the 
Constitution and the detaining authority, under S. 7, 
Preventive Detention Act, is bound to furnish the 
grounds on which the order of detention has been 
made. He is not at liberty to disclose some and with- 
hold other grounds on which the order is made. If 
some of the grounds on which the order has been 
made are not communicated to the detenu, then h© is 
not in a position to make an efiective representation 
which he has the right to do under Art. 22 (5) of the 
Constitution. [Paras 10, 12] 

There may be a number of grounds in support of the 
order, but the authority making the order most beheld 
entitled to base the order of detention only upon some 
out of the many grounds in bis possession. It is only 
those grounds on which the order has been made that 
have to be communicated to the detenu. [Para 12] 

The safeguard provided by cl. (5) of Art. 22 of the Oona- 
titution of India is a safeguard in favour of the detenu, 
and the detenu is entitled, as a matter of right, to 
know the grounds on which the order of detention has 
been made against him. No question of waiver can 
arise in such circumstances. [Para 36] 

S. C. Qkose, H. G. Sinha and Bewati Raman Singh 

— for Petitioner ; Government Advocate — for the 
State. 

Sinha J. — This application was made by 
the petitioner on 27-2-1950, under S. 491, Cri- 
minal P. 0. and Art. 226 of the Constitution 
of India. At that time the petitioner was being 
detained under the Bihar Ordinance ir [2] of 
1950, the detention order under that Ordinance 
having been served on him on 17-2-1950. It 
appears, however, that after the Preventive 
Detention Act, i960 (iv [4] of 1950) came into 
force, an order of detention was passed against 
the petitioner on 27-2-1950. This order was 
served upon him on 28-2-1950 and the grounds 


of detention were communicated to him on 
17-3-1960. As this application was made before 
the present Act iv [4] of 1950 came into force, 
no specific grounds relating to this Aot were 
mentioned in the petition. Mr. B. 0. Ghose, 
the learned counsel for the petitioner, has, 
however, made submissions as if the applica- 
tion was made after the order of detention 
against the petitioner was passed under the 
Preventive Detention Act of 1950, and no objec- 
tion having been raised by the State, the Court 
has heard Mr. Ghose’s arguments as if objection 
was taken to the detention 0. the petitioner 
under the present Aot. Mr.' Ghose has sub- 
mitted that the petitioner has been in detention 
since 1-8-1949, under one or other of the Bihar 
Acts or Ordinances, 

[2] The following points have been taken in 
support of the application: (l) that the order 
of detention is illegal, because it does not pre- 
scribe the period of detention ; (2) that the 
grounds of detention communicated to the peti- 
tioner do not relate to public order ; (3) that 
the date of detention must be counted from the 
date of detention under previous orders; (4) 
that the grounds of detention were not com- 
municated to the petitioner as soon as possible; 
and (5) that all the grounds on which the order 
of detention has been made have not been 
communicated to him. I would like to consider 
the points in the order in which they have 
been mentioned. To undezstand the argument, 
it is necessary to mention some of the relevant 
provisions of the Preventive Detention Act (Act 
IV [4] of 1950) : 

**SeGtion S (1) — The Central Qovetnment or tho 
State Government may : 

(a) if satisfied with respect to any person that with 
a view to preventing him from acting in any manner 
prejudicial 

(ii) the security of the State or the maintenance ol 
public order .... it is necessary so to do, make an 
order directing that such person be detained. 

Section 7 (1) — When a- person is detained in pur* 
suanoe of a detention order, the authority making the 
order shall, as soon as may be, oommanioate to him 
the grounds on which the order has been mads, and 
shall afford him the earliest opportunity of nmking n 
representation against the order • • . . 

(2) Nothing in sub-s. (1) shall require the authority 
to disclose facts which it considers to be against the 
public interest to disclose. 

Section 12 (1) ^ Any person detained in any of the 
following olasses of oases or under any of the 
ing oircamstanoes may be detained without obtainiitg 
the opinion of an Advisory Board for a period longer 
than three months, but not exceeding one year from 

the date of his detention, namely, where such person 

has been detained with a view to preventing him 
acting in any manner prejudicial to • (b)th# 

security of a State or the maintenance of pnhlio order. 
(2) The case of every person detained under a detWr 
tion order, to which the provisions of sub-s* 
shall, within a period of six months from the date » 
his detention, be reviewed where the order was mami 
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thft Central Governnioat or a State Government, by 
Government, and where the order was made by 
«iy officer speoifled in sub-s. (3) ol S. 3, by the State 
"Oovornment to whioh such officer ia subordinate, in 
‘'OOnsoltation with a person who is, or has been, or is 
‘tqualified to be appointed as a Judge of a High Court 
nominated in that behalf of the Central Government 
or the State Government, as the oase may be/’ 

•The words which I considered important have 
^en underlined (here ifcalioieed) by me, 

Cs] Kow I take up the arguments of Mr. Ghose. 
He says that the order of detention is bad 
'ijeoause no period of detention has been men- 
^tioned in the order. From the provisions of the 
aecbiona which I have mentioned above — and 
there is no other section in the Act bearing on 
: the point— it is apparent that the detaining 
authority is not required, under the Act, to 
mention the period for whioh the detaining 
. authority intends the detenu to be detained. 
If there is no provision for mentioning the 
' period, the detaining authority is not bound or 
obliged to mention the period. The learned 
oounsel, has, however, relied upon an unreport- 
•«d judgment of the Allahabad High Court in 
M. M. Bashir v. State^ Cri. Misc. No. 1127 and 
1128 of 1950 : (A. I. R. (38) 1951 ALL. 357 : . 62 
"Cr. L. j, 115) delivered by Bhargava J. in aup. 
port of his contention. I have perused the 
judgment with care and attention and with 
^reat respect to the learned Judge, I do not 
'Subsoriba to his view or to the reason he has 
jgiven for holding that the order of detention 
must contain the period of detention. One 
^Ehson which appears to have appealed to his 
dhordship is^ that, because in punitive deten- 
■^ions, that is to say, in punishments for some 
'Offences under the Criminal law, a period is 
.prescribed for the imprisonment of the accused, 
^ also, he says, in a case of preventive deteU' 
‘tion the period must be mentioned. I think, the 
analogy is not correct. In the first place, in the 
loasa of punitive detentions, the Court whioh 
iposses a sentence of imprisonment has to deter- 
imine, with reference to the gravity of the 
<xfiEenGe proved, as to for how long a period the 
man should be put in prison. The facts are be- 
fore it and it is in a position to know exactly 
'what the offence is and, having regard to the 
natate of the offence, it has to decide as to how 
long the aoonsed should be imprisoned. This is 
•not the Case in regard to preventive detentions. 
JBy the very nature of it, the detaining autho- 
^ty has to proceed, more or less upon suspicion 
based .upon ^confidential reports against the per- 
son to be detained. He is not in a position to 
jndge at the: time he passes the order as to the 
i&tumjol vtbe aot or acts whioh the person 
^ilknhej detained) was^ going to fiommit or for how 
j|p2xg ih^'v^'.b^jiefffiBBaFy to detain him^ This 
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will depend upon cireumstancos whioh may be 
obtaining in future. He only knows at the time 
that upon the reports which ho has received if 
the man is allowed to remain at large, his so 
remaining at large will be prejudicial to public 
safety or public order. It is not, therefore, pos- 
sible for the detaining authority, at the time of 
his making the order, to exactly know the 
nature of the act the detenu was going to com- 
mit or the circumstances prevailing in future 
and, therefore, in my opinion, he is not in a 
position to fix any definite period for which the 
person has to be detained, Mr. Ghose, by way 
of analogy, has placed before us S. 107 and 
other sections occurring in chap. VIII, Part V, 
Criminal P. G, headed ‘Prevention of Offences' 
and has argued that as under g. 112 so also 
under the Preventive Detention Act (iv [4] 
of 1950) the period for which the order is to re- 
main in force has to be mentioned. The analogy 
does not hold good. It is sufficient to dispose of 
this part of the argument to say that the Court 
under S. 112, Criminal P. C. is required under 
law to mention the period and, therefore, it is 
a statutory obligation whereas there is no aueh 
obligation under the provisions of the Preven- 
tive Detention Act. In my view, therefore, no 
period of detention need be mentioned and the 
order of detention cannot be held to be illegal 
because it mentions no period of detention. 

[4] The next point is that the grounds of 
detention in this case have no relation to the 
maintenance of public order and, therefore, the 
order of detention is bad. The learned counsel 
for the petitioner has taken us to the various 
provisions of Art. 19, Constitution of India and 
has tried to show that the expressions ‘security 
of State’, ‘public order’, ‘public order or mora- 
lity’, and ‘interest of the general public’ have 
distinct and different connotations. He has 
placed before us the grounds of detention passed 
against the petitioner to show that those grounds, 
do not relate to the maintenance of public 
order, but that they relate to both ‘public 
safety’ and ‘public order. In my view, this 
point is no longer at large because in the case 
of Nek Mohammad v. Province of Bihar, 

A. I. R. (36) 1949 Pat. 1 : (50 Cr. L. J. 44 F. B.) it 
has been held that ‘public order’ must be taken 
in a comprehensive sense so ag to include ‘public 
safety’ in its relation to the maintenance of 
public order and that ‘maintenance of public 
order’ undoubtedly involves consideration of 
‘public safety’. His Lordship Das J., who deli- 
vered the judgment of the Pull Bench case, 
made the following observation : • 

“In the context in whioh the expression 'pnblio 
Bftlety’ oconre in the preamble and in 8. 2 (1) of the 
Aot, it is either synonymons with pablio order or In 
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comprehended by the more general term ‘public 
order’,” 

Ifc may be noted that his Lordship was consider- 
ing the validity of the Bihar Maintenance of 
Pul)lic Oi’der Act (v [5] of 1947), but that makes 
no difference to the meaning of the expression 
‘public order’ as used in the present Act under 
consideration. I do not like to dilate upon this 
point any further and I hold that the word 
^public order’ has been used in a comprehensive 
sense. 

[ 5 ] After the hearing of this case was con- 
cluded my attention was drawn to two more 
cases of the Supreme Court, In the case of 
BomesJi Thappa^' v. State of Madras, A. i. B. 
(37) 1950 S.G, 124 ; (51 cr.L.J. 1514) the majority 
judgment has been given by Patanjali Sastri J, 
This case involved the consideration of the 
validity of the Madras Maintenance of Public 
Order Act, 1949 (xxiii [23] of 1949). His Lord- 
ship has made the following observation which 

is relevant to the point I have been considering: 

“Now ‘public order’ is an expression of wide conno- 
tation and signifies that state of tranquillity prevail- 
ing among the members of a political society as a 
result of the internal regulations enforced by the 
Government which they have instituted. Al though 
B. 9 (lA) (of the Madras Maintenance of Public Order 
Act, 1949) refers to ‘securing the public safety’ and 
the ‘maintenance of public order’ as distinct purposes, 
it must be taken that public safety is used as a part 
of the wider concept of public order.” 

In the other case of Brij Bhuskan v. State of 
Delhi, A. I. E. (37) 1950 S. C, 129 : (51 or. L. J. 
1525) the majority judgment was given by 
Patanjali Sastri J. His Lordship relied mainly 
upon his judgment given in the other case, re- 
ferred to above, but his Lordship Pazl Ali J. 
gave a dissenting judgment. But so far as the 
expressions ‘public order’ and ‘public safety* 
are concerned, his Lordship made the follow- 
ing observation, after having held that ‘public 

order* and ‘public safety’ are allied matters : 

“In my opinion, the word ‘or’ (between ‘public 
safety’ and ‘maintenance of public order’} is used here 
not so much to separate two wholly different concepts 
as to show that they are closely allied concepts and 
can be used almost interchangeably in the context.” 

These two decisions also, in my opinion, sup- 
port the view which I have taken in regard to 
this point. 

[6] Now, looking to the grounds in the pre- 
sent case, I find that they relate to public 
order and in support of my view I need only 
quote an extract from the grounds of deten- 
tion served upon the petitioner : 

“The police recovered during his arrest a oyolostyled 
Hindi leaflet entitled ‘BAILWAY HARTAL AUR 
KISAN MORCHA KE SATHION KA KARTABYA’ 
dated 5-3-19^9, containing incitement to railway men, 
■Eisans and^eld labourers to hold demonstrations, to 
attack zamindars, Mahajans, profiteers, rich Means 
etc. to face the pdice and military paying them bach 
in the same odn, uproot rails etc,” 


In my view the extract quoted above is closely 
connected with the maintenance of publics 
order. Besides the above quotation, there ar& 
a number of other grounds given wbioh, in my 
opinion have reference to the maintenance of 
public order. I am satisfied, therefore, that 
the grounds served upon the petitioner relate 
to the maintenance of public order and as such 
the Order is good and valid. 

[ 7 ] The third ground taken is that the period 

of previous detention under any other provision 
of law should be counted for the purpose of 
S. 12 of the Act which prescribes the maximom 
period of one year. The learned counsel con- 
tends that if the detenu has been in detention 
for more than a year before his detention: 
under the present Act, his present detentifflh 
would be illegal. In my view, the interpreta-- 
tion put upon S. 12 by the learned counsel 
for the petitioner is not borne out by the sec*- 
tion itself. The section says that if a persom 
has been detained with a view to prevent- 
ing him from acting in any manner prejit* 
dioial to the security of a State or the maiiu 
tenance of public order (I am omitting tha 
other portions of the section), the man can ba 
detained without obtaining the opinion of an 
Advisory Board for a period longer than thnea 
mouths but not exceeding one year hrom tha- 
date of his detention. The expression ‘froml 
the date of his detention’ must refer to thd 
detention under the Act under which tha 
person is to be detained, that is to say, the 
Preventive Detention Act (iv [4] of 1950). H 
Parliament has enacted that if a person should 
be detained without his case having been xe- 
ferred to an Advisory Board for a period not 
exceeding one year from the date of his deten- 
tion, it must have reference to the detention 
under the Preventive Detention Act and iW 
would be ridiculous to hold that this maximunw 
period of one year could be made up by taking 
into consideration the previous detention undw 
some previous enactments. If the argumaat w 
good, the result would be absolutely absurd; 
for example, if a man who has been detain^ 
for one year, say 20 years ago, he cannot agaon^ 
be detained under the Preventive Detention 
Act, 1950, although there may be good reason®- 
for his detention. That could never have been 
the intention of the Parliament and 1 musk 
hold that the maximum period of one yea® 
mentioned in S. 12 means one year from th®* 
date of detention of the person under the Pre- 
ventive Detention Act, 1950. _ ^ 

[8] Now I come to the fourth contention or 
Mr. Ghose. He says that the grounds of detep^ 
tion in this case have not been oommtnuoatew 
to the petitioner in ^time, as required by 9. 
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IPreventiye Detention Act, 1960, or Art. 22 (6) 
of the Constitution. In this case the order of 
detention under the Preventive Detention Act, 
as I have already said, was passed on 27-2-1960; 
it was served on the petitioner on 28-2-1960; 
and the grounds were communicated to him 
on 17-8-1960. Thus there has been a delay of 
only 18 days from the date of the order of 
detention. I consider that a delay of 18 days 
between the date of the order of detention and 
the actual service of the grounds of detention 
is not an unreasonable delay. In the case of 
Murat Patwa y. Province of Bihar, A. I, R. (35) 
1948 Pat. 136 : (49 Cr. L.J. 132 P.B.) their Lord- 
Ships bad to consider the same expression “as 
soon as may be”, as we find in the present 
Preventive Detention Act, and they held that 
it meant a reasonable time, although on the 
facts of that particular case, their Lordships 
did hold that the delay between the date of 
order of detention and the service of the 
grounds was not reasonable, because, as the 
facts of that case showed, the order of deten- 
tion was passed on 16-4-1947; the man was 
arrested on 9-5-1947; and the grounds were 
served upon him on 24-7-1947. Thus in that 
case there was delay of two months and a half 
and their Lordships held that the authorities 
did not comply with the mandatory provision 
of the Bihar Act (v [6] of 1947), which their 
Lordships were considering in that particular 
case. In the present case, however, I find that 
the delay was not unreasonable and that the 
petitioner was given the earliest opportunity, 
in the circumstances of this case, to make a re- 
presentation against the order. In that view of 
the matter, I hold that there is no merit in 
this contention. 

[9] Having disposed of the first four points, 
I now come to the most important contention 
of the petitioner. The submission is that all 
the grounds on which the order of detention 
is made have not been communicated to the 
petitioner. Beliance is placed by the learned 
ckmnsel, in support of his submission, on the 
grounds themselves. Paragraph 4 of the grounds, 
which is a long para, has the second sentence 
as follows ; 

“The Provincial Government is of opinion that it 
Wonild be agunst the public interest to disclcee all the 
nraimds of the order of detention passed agamst Bri 
^a nd r a SheHiai Prasad Singh.” 

Di Is said that on their own admission the de- 
nning autbonty have not given all the grounds 
fit detention/ as required by Art. 22 (6) of the 
Oonstitutiohi d( India and s. 7, Preventive 
^tention Act, 196($ (iv [4] of 1950). Article 22 
16 ) the Conatitiition of India which occurs 
m--"^ndimental Bights' — enjoins 


upon the authority making an order to com- 
municate to the detained person the grounds on 
which the order has been made. Section 7, Pre- 
ventive Detention Act (iv [4] of 1950) borrows 
exactly the language mentioned in Art. 22 (5l 
of the Constitution, This right to receive the 
grounds on which the order of detention has 
been made is one of the fundamental rights 
which has been guaranteed to the detained 
person under the constitution and, therefore, 
it is not open to the executi^'e authority to 
whittle down the said fundamental right. 
Article 22 (6), however gives liberty to the 
detaining authority not to disclose the facts 
which such authority considers to bo against 
the public interest to disclose. Therefore, a 
clear distinction has been made between the 
grounds on which the order of detention has 
been made and the facts upon which the 
grounds may have been founded. It is not 
open to the executive authority to keep back 
some out of the grounds on which the order 
has been made. In the case of Lalii Kumar v. 
The State, cri. Mise. No. 124 of 1950 : (29 Pat. 
502 E.B.) a Full Bench of this Court which 
considered the validity of the Preventive 
Detention Act (iv [4] of 1950), Das J. w'ho was 
one of the Judges constituting the Full Bench 
and with whom Meredith C. J. concurred con- 
sidered cls. ( 5 ) and (6) of Art. 22 of the Cons- 
titution,' and while considering these two 

clauses, his Lordship said : 

“A distinction is drawn between ‘grounds’ and 
‘facts’. Clause (6) entitles the authority making the 
order to withhold disclosure of facts, but it does not 
authorise withholding disclosure of grounds on which 
the order has been made.” 

[ 10 ] The Supreme Court also, while consi- 
dering the validity of the Preventive Detention 
Act (iv [ 4 ] of 1950), in the case of A. K„ 
Gopalan v. The State of Madras, 1950-13- 
S. C. J. 174 : (A.I.E. ( 37 ) 1950 S. C. 27 : 51 CV.L.J, 
1383) has also expressed the view similar to the 
view expressed by Das J. in the Patna Full 
Bench case. Their Lordships of the Supreme 
Court have, by majority judgment, held that 
the Preventive Detention Act (iv [4] of 1950), 
excepting S. 14 of the Act, is a good and valid 
Act and within the competence of Parliament 
to enact. Their Lordships have given separate 
judgments, but so far as ^rts. 22 (5) and 22 (6) 
of the Constitution are concerned, there is na 
difference of opinion and they have held that 
the grounds on which the order of detention 
has been made cannot be withheld from the 
detained person and they must be communi- 
cated to him and that so far as the facts are- 
concerned, if the authority passing the order 
of detention was of the opinion that the dis- 
olosure of such facts- would be against the* 
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public interest, then, the authority could very 
well withhold such -facts. I would, therefore, 
content myself by giving a quotation from the 
judgment of Kania 0. J. Dealing with Arts. 

22 (5) and 22 (6) his Lordship says: 

“Article 22 (5) prescribes that when any person 
under a preventive detention law is detained, the au- 
thority making the order shall, as soon as may be, 
communicate to such person the grounds on whioh 
the order has been made and shall aSord him the 
earliest opportunity of making a representation 
against the order. This clause is of general operation 
in respect of every detention order made under any 
law permitting detention. Article 22 (6) permits the 
authority making the order to withhold disclosure of 
facts which such authority considers against the 
public interest to disclose. It may be noticed that this 
cause only permits the non-disclosure of facts, and 
reading Cls. (5) and (6) together a distinction is 
drawn between facts and grounds of detention.'* 

It is, therefore, quite clear that the authority 
passing the order of detention cannot withhold 
any of the grounds on which the order of 
detention has been made. In the case of Nek 
Mohammad, A.I.R. (36) 1949 Pat. 1 : (SO Cr.lj.J. 
44 P.B.), the Full Bench, while considering the 
validity of the Bihar Maintenance of Public 
Order Act (v [s] of 1947) on the construction of 

S. 4 of the Act, observed as follows : 

“It is clear that under the section the authority 
passing the order of detention shall communicate the 
grounds and I emphasise the word ‘shall*; but it need 
not disclose facts which it considers it would be 
against the public interest to disclose. A question has 
been raised before us if ‘facts* and ‘grounds** mean the 
same thing. There are some decisions in which it has 
‘been held that ‘grounds’ mean the conclusions or 
reasons based on ‘facts.’ Whether such a distinction 
can be made or not, it seems to me that under S. 4, 
Bihar Act the facts may be so intertwined with the 
grounds that the Provincial Government may be in a 
position to say that the grounds cannot be disclosed 
without disclosing the facts.” 

[11] The learned counsel has cited before us 
the case of Inder Prakash v. Emperor, A.I.R. 
(36) 1949 ALL. 37 : (50 Cr. L. J. 34) in Support 
of the contention that all the grounds must be 
disclosed. It appears that some of the Allahabad 
cases were also placed before Full Bench in Nek 
Mohammad v. The Province of Bihar, A.I.R. 
(36) 1949 Pat. 1 : (50 Or. L. J. 44 P.B.) and the 
Full Bench in regard to the Allahabad oases 
had observed as follows ; 

‘ In some of the Allahabad decisions it has been 
held that all the grounds must be disclosed. I do not 
think one can go to that extent under the Bihar Act.*’ 

Some of the unreported Nagpur decisions which 
have been placed before us were also placed be- 
fore the Full Bench in Nek Mohammad* s case, 
(A.I.R. (36) 1949 Pat. 1 ; 50 Cr. L. J. 44 F.B.), 
The Nagpur judgments were in Madhav Bapat 
Y. Provincial Government of C, P, (B Berar, 
Hisc. Case No. 263 of 1948, and Govind Laxmatt 
Provincial Government ofC, P, & Berar, 
sMiso. cri. case No. 164 of 1948 and these are 


the cases which have been placed before fchitf 
Court also. Das J., delivering the judgment of 
the Full Bench case, has observed in regard tcy 
these Nagpur cases as follows : 

“It was there (in Nagpur cases) stated that the 
Provincial Government was bound to state all the 
grounds and particulars. As I have said above, under 
S. 4, Bihar Act, one cannot go so far as to say that 
all the grounds must be disclosed.** 

[12] The learned counsel for the petitionef 
has also cited before us the ease of ShoUen 
Bey In re, A.I.R. (36) 1949 Bom. 76 : (60 Or.L,J. 
173). In my view, however, this case is not of: 
much help in the present case. What happened 
in that case was that the detenu was detained 
for inciting a section of labourers of Tata Ait 
India, Bombay, to use violence against the 
oflQcers of the Tata Air India and that he waa 
also inciting this section of workers to acts of 
sabotage. It was found, however, that theie.waft 
no such company in existence as Tata Air 

India. Chagla C. J. made the observation t- 

“The detaining authority, as we have had ocoaBion 
to point out several times, has such wide powers ^ven 
to it under the statute that where the Oourt is left' 
with any discretion at all to investigate the groonda^ 
given by the Commissioner of Police, the Oourt must 
do 60 vigilantly in order to dnd out whether that 
degree of care and caution has been exercised by the 
detaining authority which the law requires. The 
Oommissiouer of Police need give no particulars, need 
state no facts. He can take refuge behind puUio 
interest and behind the language of Bs. 2 and 3 (of 
Bombay (Act VI [6] of 1947). But when he does 
grounds — and those grounds have to be given by him’ 
as a statutory obligation — he must take meticuloui 
care to see that whatever he stated in those grounds 
is stated with absolute accuracy.*’ 

Their Lordshij® of the Bombay High Oourt 
ordered the release of the detenu because tha 
grounds communicated to the detenu had in 
fact no existence inasmuch as there was n0‘ 
such company as Tata Air India, Bombay, and 
it was, therefore, held that the detenu was 
not afforded the opportunity of making a re- 
presentation. As I have said above, this oase> 
does not give us any assistance. In my vieWi 
and upon the authorities mentioned above, ijt 
is quite clear that the grounds on which the 
order of detention has been made must be 
communicated to the person detained and the, 
right to get the grounds on which the order of 
detention has been made' is one of the funda- 
mental rights. The Preventive Detention 
(iv [4] of I960) has quite properly, if I can say 
so with respect, given due consideration to 
that fundamental right embodi^ in Art. 33 (5) 
of the Constitution and the detaining authorityi 
under s. 7, Preventive Detention Act, is bound, i 
to furnish the grounds on which the order of i 
detention has been made. He is not at Uber^ 
to disclose some and withhold other groundb oin 
which the order is made. If some the > 
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.{| grounds on which the order has been made 
are not communicated to the . detenu, then 
he is not in a position to make an effective 
representation which he has the right to do 
under Art. 22 (6) of the Constitution. That 


being the settled position in law, let us consider 
if the detaining authority in this case has com- 
plied with the mandatory provision of Art. 22 (s) 
of the Constitution of India or of s. 7, Preven- 
•tiye Detention Act. There may be a number of 
j grounds in support of the order, but the autho- 
rity making the order must be held entitled to 
base the order of detention only upon some 
i'out of the many grounds in his possession. It 
j is only those grounds on which the order has 
been made that have to be communicated to 


Ithe detenu. When in Para. 4 of the grounds it 
is said that : 


Proviaoial Goverixment is of oplnioii tLat it 
would be against the publio interest to disclose ail the 
grounds of the order of detention passed against Sri 
Chandra Sekhar Prasad Singh,” 


does it mean that any of the grounds on which 
the order of detention has been made or is 
being founded is being suppressed from the 
detenu ? The answer depends on the meaning 
of the two expressions “ . . . the grounds on 
which the order has been made . . . which 
:fittds place both in Art. 22 (5) of the Consti- 
tution and in S. 7, Preventive Detention Act, 
1950 and “the grounds of the order of detention 
passed . . . which occurs in Para. 4 of the 
grounds of detention communicated to the 
Ipetitioner in this case. If there is no difference 
Jin the meaning of the two expressions, then it 
must be held that the detaining authority has 
failed to comply with the constitutional safe- 
guards and the statutory provision. I have 
given my anxious consideration to the meaning 
of these two expressions and I have come to 
the conclusion that there is no difference at all. 
The expression ‘grounds of the order of deten- 
tion* must mean the same thing as 'the grounds 
•on which the order of detention has been 
made’. It has, therefore, to be held that all 
the grounds of detention have not been commu- 
'nioated to the petitioner which was one of 
'the fundamental rights guaranteed under the 
Constitution and which under the Act under 
•oonsideratioD he was entitled to get. , 

Cls3'Now let us consider if upon the inter- 
pretation of the language implied in Para. 4 
of the grounds it is possible to give any other 
meaning .to. the word ‘grounds’ occurring in 
drhat paragTjaphi. At one time I was inclined to 
irhink that ^ the-jword ‘grounds’ has been used 
nrather Ioos^^h and perhaps the authority 
Wf^njted to OSS ^ word ‘facts* instead of 
grounds'^ As that^Etdsed a doubt in my mind, I 


enquired of the learned Government Advocate 
whether the State would be able to swear an 
affidavit as to whether or not there were some 
other grounds of detention which have not been 
disclosed. The learned Government Advocate 
took time to consider the matter and then, 
after a few days, he said that for some reason 
it was not possible to file an affidavit. This 
attitude on the part of the State, therefore, 
settled the matter beyond doubt that the word 
‘grounds’ has not been loosely used, 

^ [i4] It is, therefore, clear that the word 
grounds’ in the above-mentioned sentence in 
Para. 4 of the grounds does not mean 'facts’ 
and, in that view of the matter, I am bound 
to hold that the grounds of detention on which 
the order has been made have not been com- 
municated in full to the petitioner. 

[ 15 ] In the circumstances mentioned above, 
the petition must succeed and it is, therefore, 
allowed and the petitioner must be released 
from detention, 

[16] D&fi J. — I take up one by one the points 
urged by learned counsel for the petitioner in 
support of his contention that the detention of 
the petitioner is illegal. 

[ 17 ] The first point is that the order of de- 
tention passed under S. 3 (i). Preventive Deten- 
tion Act, 1950 (hereinafter to be referred to as 
the Detention Act) is invalid, because it does 
not state the period for which the petitioner 
is to be detained. In an unreported decision of 
the Allahabad High Court M. M. Bashir v. 
State, in cri, Miao. Case Nos. 1127 and 1128 of 
1950 : (A. I. R. (38) 1951 ALL. 367 : 52 Cr. L. J. 
116 ) Bhargava J. expressed himself as follows : 

is true that S. 3, Freyentive Detention Act, 1950 
(IV [4] ol 1950) did not itself lay down that the 
period of detention must be prescribed in the order 
but whether a period is prescribed in the order or 
elsewhere, it is obviously essential that it must be 
definitely laid down by the detaining authority. On 
behalf of the State it was argued that under S, 12, 
Preventive Detention Act, 1950 (IV [4] of 1950) any 
person, detained under the provisions of this Act, 
could be detained for a maximum period of one year 
and, therefore, the detention of the applicant should 
be considered to be valid until the expiry of the period 
of one year from the date from which his detention 
began. This argument is not aooeptable to me. Section 
12 of the Act merely lays down the maximum period 
for which a person can be detained but it does not lay 
down that in case the detaining authority prescribes 
no period, the detention will continue for the whole of 
this maximum period. Most of the provisions of the 
Penal Code also lay down the maximum period ol 
imprisonment that can be awarded for the cemmis- 
sion of oSences dealt within it. It has, however 
always been considered necessary that a Court passing 
a sentence for an ofience under the Penal Oode must 
itself lay down the period for which the sentenoe is to 
run and if no such period ip laid down, it cannot bo 
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held that the Court must be deemed to have passed 
the sentence for the maximum period permissible for 
that oSence under the Code. 

Similarly, in this case it was essential that the 
District Magistrate of Aligarh, who passed the order 
of detention, should have exercised his own mind and 
arrived at a finding about the period for which the 
detention of the applicant was necessary for purposes 
mentioned in S. 3, Preventive Detention Act, 1960 
(IV [4] of 1950). If the District Magistrate did not 
do so, xt cannot be said that the naaxinaunx porxod 
permissible under S. 12 of the Act is the period for 
which the District Magistrate desired the applicant 
to be detained. In these circumstances, it would ap- 
pear that the detention of the applicant is not in 
accordance with the procedure prescribed by law and 
he is, therefore, entitled to be released," 

[18] I have had occasion to consider several 
petitions under S, 491, Criminal P, 0. against 
orders of detention passed under the Detention 
Act or under previous Acts or Ordinances deal- 
ing with the preventive detention. So far as I 
am aware, the period of detention was never 
mentioned in the initial order of detention, and 
the point that the detention order is invalid 
unless it mentions the period of detention was 
never taken in any previous case. The fact 
that a point was never taken previously is no 
ground for holding that it is a bad point, and 
in view of the decision of Bhargava J. quoted 
above, which is undoubtedly entitled to great 
respect, it is necessary that the point should 
be very carefully considered. Bhargava J. has 
mainly relied on an analogy from punitive 
detention. There is, however, a very marked 
distinction between *preventive detention* and 
punitive detention* — a distinction which has 
been often referred to in many judicial deci- 
sions, English and Indian. Preventive deten- 
tion is a purely precautionary measure which 
must necessarily proceed in all oases, to 
some extent, on suspicion or anticipation as 
distinct from proof*’ (per Lord Atkinson in 
Bex V. Halliday, 1917 A, C. 260 at p, 275 : (86 
L.j.K.B. 1119). This is also made clear in the 
words used in cl. (a) of sub-3, (l) of S. 3, Deten- 
tion Act : the words used are 

"if satisfied with respect to any person that with a 
vieio to preventing him from acting in any manner 
prejudicial to, etc,” 

I have underlined (here italicised) the words 
which bring out the main purpose of pre- 
ventive detention. In cases of punitive de- 
tention, the sentence awarded is moulded, 
so far as humanly possible, to the crime com- 
mitted. Various circumstances are taken into 
consideration in awarding the sentence, e. g., 
age, motive for the crime, mitigating ciroum- 
stanoes (if any), provocation, aggravation of 
the crime, etc. But all these factors are known 
factors proved in the case. The position is 
different with regard to preventive detention. 
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[19] In a criminal trial or enquiry, under 
the ordinary procedure of the Code of Criminal 
Procedure, the judgment or final order comes 
at the conclusion of the trial, after both parties 
have been heard. The scheme or procedure 
envisaged in the Detention Act is and must 
necessarily be different; because the object or 
purpose of preventive detention is different 
from that punitive detention. Let us examine 
the scheme of the Detention Act, 1950. The 
order of detention is made under s. 3 of the 
Act, The order is made when the detaining 
authority is satisfied with respect to any person 
that with a view to preventing him from act- 
ing in a prejudicial manner (I am leaving out- 
clauses which are not relevant for the argu- , 
ment), it is necessary to make an order direct- 
ing that such person be detained. -The section 
does not require, in express terms, that the 
period of detention should be mentioned. What 
is of greater importance, however, is that the 
order is made on ex parte materials, and be- 
fore the detenu has had an opportunity of 
making a representation, in other words, be- 
fore the detenu has been heard. This must 
necessarily be so, as the executive on whom 
rests the responsibility for the maintenance of 
law and order, must act quickly in order to 
prevent prejudicial acts. Therefore, it is obvi- 
ous that there is no real analogy betweeil^ 
detention order passed under S. 3, Detention 
Act and a judgment of conviction in which ft 
sentence is awarded. The person against whoror 
a detention order is made may be absconding 
at the time, and action contemplated by S. 6^; 
Detention Act may. have to be taken. If the 
detention order mentions the period of deten- 
tion from the date of the order and not from the 
date of arrest, the order may spend its force 
by the time the man is arrested. Under S. T, 
Detention Act, the authority making the order 
shall, as soon as may be, communicate to the 
detenu the grounds on which the order has 
been made, and shall afford the detenu the 
earliest opportunity of making a representa- 
tion against the order. This opportunity is 
meaningless, unless the intention is that the 
detaining authority shall consider the repre- 
sentation, and in appropriate oases, if satisfied 
with the representation, order the release of 
the ' detenu. • If that be the meaning and pur- 
pose of s, 7, Detention Act, how can the period 
of detention he fixed before the detenu has 
been heard ? Section 8, Detention Act deals 
with the constitution of Advisory Boards, and 
s. 9 states in which cases a reference to the- 
Advisory Board is neoMSary. Section lO de^ 
with the procedure of Advisory Boards. Sootioia 
11 is, I think, very important. It states : 


1981 Chandra Sheikhar v. 

'*In any oase where the Advisory Board has reported 
that there is in its opinion sulhoient cause for the de- 
tention of the persons oonoorned, the Oontral Govern- 
ment or the State Government, as the oase may be, 
may confirm ths detention order and continue the 
-detention of the person conoerned for such period as 
it f7iin)ts fiC' 

[20] I have underUrted (hero italicised) the 
words which, in my opinion, are important for 
our present purpose. It is clear from S. 11 
that, at least, in those cases where a reference 
to the Advisory Board is necessary, the order 
of detention made at the initial stage need not 
mention the period of detention; otherwise, the 
section would nob have said "confirm the deten- 
tion order and continue the detention of the 
person concerned for such period as it thinks 
fit." It is true that S. 11 has no application 
to. those cases in which there is no reference 
to an Advisory Board — a point which has been 
emphasised by Mr. Ghosh for the petitioner; 
but the words used in S. ii give an insight into 
the scheme of the Detention Act, and indicate, 
in my opinion clearly enough that the deten- 
tion order passed under S. 3 of the Act need 
not mention the period of detention. Sec- 
tion 12, Detention Act, is the section which 
applies in the present case. 1 accept the argu- 
ment that the period of one year mentioned in 
sub-3, (l) is the maximum period prescribed by 
Parliament under sub-ol, (b) of ol. (?) of Art. 22, 
Constitution of India, for a particular class or 
classes of cases. The period of one year is the 
maximum period, and it is not necessary that 
every person detained must be detained for the 
maximum period. But there is nothing in 
sub- cl. (i) of 3 , 12 which requires the detaining 
authority to state the period of detention in 
detention order. Sub-section (2) of S. 12 requires 
the case of every person detained under a de- 
tention order to which the provisions of sub- 
s. (l) apply, to be reviewed by the appropriate 
authority in consultation with a person who is, 
or has been or, is qualified to be appointed as a 
Judge of a High Court. This review further 
Shows that the circumstances in which a per. 
son detained may be released and the deten- 
tion order revoked or cancelled against him, 
are oiroumstances which may change and may 
not be known at the time when the detention 
•order ie pE^d on ex parte materials. Section 13 
•deals with revocation ol detention order, and 
Bub-s. U) of 3. 13 states that the revocation of 
a detention order shall not bar the making of 
a fresh detention order under S. 3 against the 
Jame person. This, again, shows that the scheme 
«f the Detention Act is different, as it must 
neoessarily bei, firom the procedure of an ordinary 
orun^al tria| dr enquiry where the punishment 

at t{ie oonoloaipn of the trial and not at 
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the beginning. In my view, it would be wrong 
and misleading to draw an analogy, and base 
a decision thereon, between the procedure of 
an ordinary criminal trial or enquiry and the 
procedure with regard to preventive detention, 
as envisaged in the Detention Act. • 

[ 21 ] Our attention has been drawn to the 
preventive sections of the Code of Criminal 
Procedure. It is pointed out that under s. 112 , 
Criminal P. G., when a Magistrate acting under 
S, 107, S. 108, s. lOO or s. 110 deems it neces- 
sary to require any person bo show cause under 
such section he shall make an order in writing, 
setting forth the substance of the information 
received, the amount of the bond to be executed, 
the term for which it is to be in force, etc. 
Learned counsel has emphasized the words 
"the term for which it is to be in force." After 
the conclusion of the enquiry, when the Magis- 
trate makes a final order under S. 118, Criminal 
P. C., he cannot ask a person to give security 
for a period longer than what was specified in 
the order made under S. 113. Learned counsel 
has also referred to S. 117 (3), Criminal P. C,, 
under which the Magistrate, if he considers 
that immediate measures are necessary for the 
prevention of a breach of the peace or distur- 
bance of the public tranquillity or the commis- 
sion of any offence or for the public safety, 
may direct the person in respect of whom the 
order under S. 112 has been made to execute a 
bond, with or without sureties, for keeping the 
peace, etc, until the conclusion of the enquiry, 
and may detain him in custody until such 
bond is executed or, in default of execution, 
until the enquiry is concluded. If there is any 
analogy between the procedure laid down in 
the aforesaid sections of the Code of Criminal 
Procedure and the procedure of the Detention 
Act, the object or purpose for which a deten- 
tion order is passed has, perhaps, some resem- 
blance to that of Bub-s. (3) of S. 117, Criminal P.O., 
at least as regards the immediacy of action for 
preventive purposes. The detention under sub- 
s. ( 3 ) of S. 117 is not for a definite period but 
"until the enquiry is concluded." The obvious 
reason for this is that until the enquiry is con- 
cluded, it would not be known finally whether 
it is necessary to ask the person to execute 
a bond; yet even before the conclusion of the 
enquiry, the person is asked to execute a bond 
or, in default of execution, is detained until the 
enquiry is concluded. 

[ 22 ] Then, there is another aspect of the 
matter. There are decisions to the effect that 
the failure to comply with the provisions of 
S. 112, Criminal P. C., does not necessarily 
make the order null and void, unlesB the ao- 
cused person has been prejudiced by the dm is. 


898 Patna 


Chandba Sheikhar V. State op Bihar ( Das J,) a, i, 


sioD. Therefore, even if the analogy of the 
procedure of the preventive sections of the Code 
of Criminal Procedure ia pressed fully into 
service, it would not result in any such axio- 
matic statement that a detention order is in- 
valid because it does not mention the period 
of detention at the initial stage. 

[ 23 ] The Detention Act came under exa- 
mination of the Supreme Court in the recent 
decision of A. K. Gopalan v. The State of 
Madras, i960 S. C. J. 114: (A.I.R. (37) 1950 S. C. 
27: 51 Cr. L. J. 1383). There are observations in 
the judgments delivered by their Lordships 
which seem to me to indicate that the view 
contended for on behalf of the petitioner is not 
correct. Dealing with the argument that S. 3, 
Detention Act, prescribes no limit of time for 
detention, and therefore, the legislation is ultra 
vires his Lordship Eania 0. J. observed as 
follows : 

"It was also contsnded that S. 3 prescribes no limit 
of time for detention and therefore the legislation is 
ultra vires. The answer is found in Art. 29 (7) (b). 
A perusal of the provisions of the impugned Act, more- 
over, shows that in 8 . 12 provision is made for deten- 
tion for a period longer than three months but not 
exceeding one year in respect of els. (a) and (b) of that 
section. It appears, therefore, that in respect of the 
rpt of the olauses mentioned in S. 3 (1) (a) the deten- 
tion is not contemplated to be for a period longer than 
three months, and in such cases a reference to the 
Advisory Hoard under S. 9 is contemplated.’* 

[ 24 ] Dealing with S. 11, Detention Act, his 

Lordship made the following observations: 

*‘It was argued that S. 11 of the impugned Act was 
invalid as it permitted the continuance of the deten- 
tion for such period as the Central Government or the 
State Government thought fit, This may mean an in- 
definite period. In my opinion this argument has no 
substance because the Act has to be read as a whole. 
The whole life of the Act is for a year and therefore, 
the argument that the detention may be for an indefi- 
nite period is unsound. Again, by virtue of Art. 22 (7) 
(b), the Parliament is not obliged to fix the maidmum 
term of such detention. It has not so fixed it, except 
under S. 12, and therefore, it cannot be stated that 
8 . 11 is in contravention of Art. 22 (7).” 

[26] Similar observations will be found in the 
other judgments. Though the point was not 
specifically taken in the Supreme Court in the 
form in which it has been taken before us and 
there is no decision on the point, it seems to 
me, and if I may say so with respect, that the 
observations quoted above explain the true 
meaning and import of ss. 8 , 11 and 12 , Deten- 
tion Act. 

[96] For these reasons, I hold that the deten- 
tion order under S. 3, Detention Act is not in- 
valid by reason of a failure to mention therein 
the period of detention. 

[27] I now proceed to a consideration of the 
second point, I agree generally with what my 
learned brother has said on this point. There 
is, hoiievei, one i^int urged by Mr. Basanta 


Chandra Ghosh which, I think, requires a more 
detailed consideration. The Detention Act, in 
s. 3 , refers to several matters, e. g., the defence 
of India, the relations of India with foreign 
powers, the security of India, the security of 
the State or the maintenance of public order,, 
the maintenance of supplies and services essen- 
tial to the community, etc. Section 12 of the Act 
refers to some of these subjects only in els. (a) 
and (b). The order of detention passed in the 
present case states that it was necessary tO' 
detain the petitioner with a view to preventing 
him from acting in a manner prejudicial to the 
maintenance of public order; in other words, the 
detention in the present case comes under 
cl. (b) of S, 12, Detention Act. It is contended 


before us that the grounds of detention relate 
either to the security of the State or the main- 
tenance of supplies and services ^ential to the 
community. It is contended that if the grounds 
of detention do not relate to the maintenance 
of public order but relate to the maintenance 
of supplies and services essential to the commu- 
nity, then the detention of the petitioner does 
nob come under S. 12 but will attract 3 . 9 , and 
a reference to the Advisory Board should have* 
been made. Having examined the grounds, I 
am satisfied that they relate to the maintenance 
of public order, though indirectly they may 
affect other matters. The decision in Bex v- 
Basudeva, A.LR. (37) 1960 F, 0. 67: (61 Or. L. J. 
lOll), on which Mr. Ghosh placed reliance, haft 
been explained in the later decision in Machine 
dar Sivaji v. King, A. I. B. (37) 1950 P. 0. 129: 
(61 Cr. E. J. 1480). Even applying the test laid 
down in Basudeva*s case, (S7) 1960 P. 0. 

67 : 51 or. E. J. 1011), I am satisfied that the 
activities referred in the grounds of detention 
against the petitioner are such as have a close- 
and direct relation to the maintenance of public 
order. 


[ 28 ] Learned counsel for the petitioner for* 
ther drew our attention to the decision of the 
Supreme Court in Bomesh Thapper v. 

State of Madras, (A. I. B. (37) 1960 S. 0. 124: 61 
or. E. J, 1514), He particularly relied on the 
following observations of Patanjali Sastri iF* * 

"Similarly, the OoDfititution, in formnlatiiig the 
varying oriteria for permissiUe legislation impofliiig: 
restriotions on the fundamental rights enumerated ui' 
Art. 19 (1) has plaoed in a dis^ot oategoiy th^ 
ofiences against publio order whioh aim at nnc^nmi^ 
ing the seonxity of the State or overthrowing 
made their prevention the sole jnatifioatioa for 1^9^ 
lative abridgment of freedom of speech and expresitoiSr 
that is to say, nothing less than endangering due' 
foundations of the State or threatening its bverWirwe’ 
could jastify ourtailment of the rights to freedoBi^ 
speech and expression, while the right of 
assembly (sub-td. (b)) and the right of assodattiiAB^ 
d. (e)) may be restricted under (8) and (4) 
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tn tke interests of ‘pablio order’ which in those olausoa 
inolades the seourity of the State, This diflorentintion 
Is also noticeable in Entry No. 3 of List III (Oonour- 
nnt List) of Soh. 7 wMoh refers to the 'Security of a 
State* and ‘Meiutenance of Publio Order’ as distinct 
subject of legislation. The Constitution thus requires a 
line to be drawn in the field of publio order or tran- 
quillity marking off, more or less roughly, the boundary 
between those serious and aggravated forms of public 
disorder whioh are calculated to endanger the security 
of the State and the relatively minor breaches of the 
peace of a purely local significance treating for this 
pur^e differences in degree as if they were differences 
in land,” 

[29] It is to be observed, however, that the 
distinction which his Lordship was drawing, 
was with reference to Art. 19 of the Constitu- 
tion of India, els. (2) to (5). In cl. ( 2 ) amongst 
other things, the expression that occurs is "the 
Becurity of the State.” In cla. {s) and (4), how- 
ever, the expression whioh occurs is "the inte- 
rests of publio order.” His Lordship made a 
distinction between these two expressions, and 
farther referred to a similar distinction made 
in Entry No. 3 of List ni of Sch. 7 of the Consti- 
tution of India. I am unable to agree that the 
distinction made has any application to the 
facts of the present case, or that the detention 
order in the present case is bad, because the 
grounds do not relate to the maintenance of 
bablio order. In my opinion, they relate pri- 
marily to the maintenance of public order, 
though indirectly they may affect other matters. 

[30] As to the third point that the date of 
detention must be counted from the date of 
detention under previous orders, I agree en- 
tirely with my learned brother, Mr. Ghosh has 
emphasised before us that S. 12, Detention Act 
states "not exceeding one year from the date of 
hte detention.” He has contended that the 
expression is not "detention order” which ex- 
pression is defined in s. 2, Detention Act. He 
has further pointed out that in some other sec- 
tions, the expression used is "detention order.” 

I think that the argument is sufiQoiently 
ttnswered by stating that the reference to de- 
tention under 9 . 12 { 1 ) of the Act can mean 
only detention under the Act of which 3. 12 is 
B part. This is made more clear by sub-s. ( 2 ). 
It states: "The case of every person detained 
under a detention order to which the provisions 
crf'Bub-s. ( 1 ) apply shall, etc.” The expression 

detention order” is used in this sub-section, 
Slid tneans an order made under 3. 8. If the 
detention referred in sub-s, (l) of S. 12 meant 
detention under any other law, nothing could 
bave been easier for the Legislature than to 
say BO. If snb-s, (1) refers to previous detention 
tindeif any other law, then the question of the 
of ■ that detention would also have to 
w odnajdeQNd'f^ the purpose of oalbulating the 
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period of one year. In the course of the argu- 
ments I put to Mr, Ghosh whether he contend- 
ed that previous illegal detention, if any, would 
also go into the computation of one year, Mr. 
Ghosh reserved his opinion on the matter. 
Other absurdities are likely to result if the 
period of one year mentioned in S. 12 (l) is 
computed in the way desired by Mr. Ghosh, 
The word detention” in the ordinary sense 
will include preventive detention as well as 
punitive detention. If the word "detention” in 
sub-s. (l) of 3. 12 has no reference to a deten- 
tion order under the Detention Act, then a 
person who had been previously imprisoned for 
any offence for more than a year, cannot be 
detained under 3. 12 (l). Similarly a person 
who had been detained (under any Ordinance 
or Act for preventive detention) some time in. 
the past for more than a year, cannot be de- 
tained again. I do not think any such result 
was intended by Parliament ; nor do the plain, 
words of the section convey any such result. 
For these reasons, I am unable to read sub-s. (l) 
of S. 12 in the way desired by Mr, Ghosh. 

[31] As to the fourth point, I have nothing 
further to add to what my learned brother has 
said. What is reasonable time, within the 
meaning of the expression “as soon as may be” 
in S, 7, Detention Act, which is a reproduction 
of cl. ( 5 ) of Art. 22 of the Gonati tution of India,, 
will depend on the facts and circumstances of 
each case. No hard and fast rule can be laid 
down. 


[32] I now come to the last and the most 
important point of all. Clause (5) of Art. 22 of 
the Constitution of India is in the following 
terms ; 

"When any person is detained in parsaance of an 
order made under any law providing for preventive 
detention, the authority making the order shall, as 
soon as may be, eommunicate to suoh person the 
grounds on whioh the order has been made and shall 
afford him the earliest opportunity of making a repre- 
sentation against the order.” 

Section 7, Detention Act, reproduces the exact 
words of ol, (fi). In the grounds communicated 
to the detenu in this case the following sentence 
occurs in para. 4 of the grounds : 

“The Provinoial Government is of opinion that it 
would be against the public interest to disclose all the 
grounds of the order of detention passed against Sri 
Ohandra Shekhar Prasad Singh.” 


[ 33 ] This sentence occurring in the grounds 
communicated to the xietitioner has caused all 


the trouble in this case. It is contended by 
Mr. Basanta Chandra Ghosh that it is not open 
to the State Government to withhold »me of 
the grounds on whioh the order of detention 
has been made, and such withholding amounts 


to a violation of ol. (6) of Arb. 22 of the Consti- 
tution of India* It is necessary hsrs to refer to 
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the clause which immediately follows cl. (5), 

namely, cl. ( 6 ), which is in these terms : 

“Nothing in cl. 15) ehall require the authority maMng 
any such order as is referred to in that clause to dis- 
close facts which such authority considers to be against 
the public interest to disclose.” 

[34] If cls. ( 5 ) and (6) are read together, it is 
clear that a distinction is drawn between the 
grounds on which the order of detention has 
been made and the facta relating to those 
grounds. The detaining authority need not dis- 
close facts which such authority considers to 
be against the public interest to disclose, but no 
such power or saving is given with regard to 
the grounds on which the order of detention 
has been made. If the intention were that the 
grounds could also be withheld in the public 
interest, nothing would have been easier than 
to say so in the Oonstitution. It must be re- 
membered that the constitution making body 
must be taken to have been aware of the exist- 
ing law on the subject. In the Bihar Mainten- 
ance of Public Oi’der Act, 1949, which came into 
force on 4-1-1950, the relevant section was S. 5, 
sub-s. ( 1 ). A proviso to that sub-section said 
that a 

“ detention order shall not be invalid or unlawful or 
improper on the ground of any defect, vagueness or in- 
sufficiency of the communication made to the detenu." 

Therefore, under the law as it stood in Bihar, 
before the Constitution of India came into 
force on 26-l-195ftr it was open to the State 
Government to withhold some grounds, and 
’any defect in the communication made to the 
detenu would not, in the very express terms in 
the Bihar Maintenance of Public Order Act, 
1949, render the order of detention - invalid. 
That position, however, changed when the 
Constitution of India came into force. Though 
the word “all” does not occur in cl. (5) of 
Art. 22, it seems clear to me that no exception 
is made in respect of the grounds on which the 
order of detention has been made, and no power 
has been given to withhold any of the grounds 
on which the order of detention has been made. 
In my view this result inevitably follows from 
reading together cls. ( 5 ) and (6) of Art. 22 of the 
Constitution in the background of the existing 
law on the subject on the date on which the 
Constitution of India came into force. 

[ 35 ] One point must, however, be made quite 
clear. .The detaining authority need only com- 
municate such grounds on which the order of 
detention has been made or is founded. The 
-position may be made clear by the following 
•example. The State Government gets a report 
against 'a’ alleging several grounds, founded 
on a series of facts, for his detention. The State 
Government, or whoever be the detaining 
authority, considers the report and accepts only 
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some of the grounds and not others. In that 
case, the order of detention is made or based 
only on those grounds which the detaining 
authority accepts, and the detaining authority 
need communicate to the detenu only those 
grounds on which the order of detention has 
been made. This, I think, is the true meaning 
of cl. ( 0 ), because the word “grounds” is follow- 
ed by the adjectival clause “on which the 
order has been made.” But the detaining 
authority has no power to make a farther 
distinction in the grounds on which the order 
of detention has been made, and say to the 
detenu : “I have detained you on severed 
grounds, but I shall disclose to you only some 
and not all the grounds of the order of deten- 
tion. ’ ' This, in my opinion, will be a demal of 
the right guaranteed to a person under cl. (5)of 
Art. 22 of the Constitution. I emphasise here 
the words in cl. (s) “shall afford him the 
earliest opportunity of making a representa-- 
tion against the order.” The detenu can make 
a representation only with reference to the 
grounds which have been communicated to him» 
It is obvious that he can say nothing about 
grounds of which he has no information. Sup^ 
pose, for example, that the detenu is m a 
position to clear the apprehension or snapieioi 
against him with regard to the grounds which 
have been communicated to him. If the detain^ 
ing authority is satisfied with the representa- 
tion, it ought to release the detenu. If, however, 
the detaining authority . keeps some of tba 
grounds up its sleeves, then how does tlw 
detenu get an opportunity of making a repre- 
sentation against the order of detention? ^l^he 
opportunity then ceases to be a real or effective 
opportunity. Let us take another examplCi 
Suppose there is only one ground for. thf 
detention of a person, and the detaining autho- 
rity considers that that ground shoidd not he 
disclosed in the public interest. Then, the 
person detained can have no opportunity m 
making a representation against the order <¥» 
detention, if he is denied information of thrt 

one ground. t. * 

[36] The learned Government Advocate h^ 
urged two points in support of his oontentiOT 
that a failure to disclose all the grounds need 
not necessarily invalidate the order of 
tion; firstly, he has urged that the only ^ 
of not disclosing some of the grounds is th^ 
the detaining authority shall be 
have waived those grounds; secondly, ^ ^ 
grounds disclosed are good grounds, ^ 

failure to disclose other grounds shonld M 
invalidate the order of detention. I 
to accept these contentions of the^ learned 
ernment Advocate. If the detaJwx^ . wdbpritf 


1951 


Chandra Shezehar v, 

*18 QiiMtl6d to withhold somo of fcho grounds 
•cn which the order of detention has been made, 
fihen logioaliy the detaining authority will be 
-entitled to withhold .the ground of detention 
even in a case where there is only one ground 
ef detention; that would make ol. ( 5 ) of Art. 22 
of the Constitution meaningless. The principle 
of waiver which the learned Government Ad- 
vocate has invoked does not, in my opinion, 
apply. This Court does not sit in appeal or 
review over the detaining authority, so far as the 
grounds of detention are concerned, Whether 
the grounds are adequate or not is a matter 
^ for the detaining authority only. The safeguard 
: provided by cl. ( 0 ) of Art. 22 of the Gonstitu- 
: tion of India is a safeguard in favour of the 
detenu, and the detenu is entitled, as a matter 
• of right, to show the grounds on which the order 
of detention has been made against him. No 
question of waiver can arise in such circum- 
stances. 

[ 37 ] The second contention of the learned 
Government Advocate is apparently based on 
the decision In re Rajdhar Kalu Patil, a.i.r. 
< 35 ) 1948 Bom. 334: {49 Cr. L. J. 465 P. B.). That 
was a case under the Bombay Public Security 
Measures Act, 1947. Some of the grounds given 
^or the detention were vague and indefinite, 
iihough not outside the scope and ambit of the 
Act. It was held that if some of the grounds 
given were not outside the scope and ambit of 
the Act but were merely vague and indefinite, 
it could not be said that some extraneous con- 
sideration had weighed with the detaining 
authority in making the order it had made; 
■therefore the Court must draw a sharp distinc- 
tion between a ground which is outside the 
purview of the statute and a ground which is 
bad because it lacks precision and accuracy. It 
was further observed that if after eliminating 
■the grounds which were no grounds at all, 
there still remained a ground or grounds which 
were precise and accurate and which could 
justify the order, then there was no reason why 
the order made by the detaining authority 
should not stand. The principle laid down in 
the aforesaid decision does not apply, in my 
opinion, to the present case. The distinction 
l»tween the two cases is obvious: in the Bombay 
•oase, all the grounds were disclosed, though 
'Some were vague and indefinite; whereas in the 
■oase before us, the detaining authority has 
itself stated that it would be against the public 
interest to disclose all the grounds of the order 
•of detention passed against Sri Chandra Shekhar 
Prasad Singh. In a case where all the grounds 
diwlosedj though some are vague and 
i^efimte,^ it cannot be said that the detenu 
kept in the dairk and hAd no opportunity 
1961 Fat./61 & 63 
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of making an effective representation. He 
could make a representation with regard to 
those grounds which were not indefinite or 
vague, and if the detaining authority were not 
satisfied with the representation with regard 
to those grounds which were clear and precise, 
it had power to keep the detenu in detention. 
The position is, I think, different where some 
of the grounds on which the order of detention 
has been made, are not disclosed at all. Thus, 
there is no real analogy between the Bombay 
case and the case before us. Moreover, the 
position has now to be considered with reference 
to ols. ( 5 ) and (6) of Art. 22 of the Constitution 
of India, and those clauses, in my opinion, lend 
no support to the contention of the learned 
Government Advocate. 

[38] There are observations in Gopalan’s 
case, 1950 S. C. J. 174: ( A.I.R. (37) 1950 S. C. 27: 
51 Cr. L. J. 1383) referred to above, which sup- 
port the view I have expressed. Referring to 
cl. ( 5 ) of Art. 22, his Lordship Kania C, J., 
stated; 

“This clause is of general operation in respect of 
every detention order made under any law permitting 
detention. Article 22 (6) permits the authority making 
the order to withhold disclosure of facts which such 
authority considers against the public interest to 
disclose. It may be noticed that this clause only per- 
mits the non-disclosure of facts, and reading ols. (5) 
and (6) together a distinction is drawn between facts 
and grounds of detention." 

In another part of his judgment, his Lordship 
stated: 

“The Parliament by the Act has expressly given a 
right to the person detained under a preventive deten- 
tion order to receive the grounds for detention and 
also has given him a right to make a representation." 

Therefore, the right given under cl. ( 5 } of 
Art. 22 is a guaranteed right, and cannot be 
whittled away by cutting out some of the 
content of that clausa in the manner suggested 
by the argument of the learned Government 
Advocate. 

[ 39 ] I must concede that the grounds, so far 
as they have been disclosed by the detaining 
authority, are precise and undoubtedly relate 
to the maintenance of public order. If the 
sentence to which I have made a reference in 
the earlier part of this judgment, relating to 
the non-disclosure of some grounds of the 
order of detention passed against the petitions, 
were not there, I would have had no hesitation 
in saying that there was no reason for inter- 
ference by us. We found' it rather difiSonlfi 
to understand why it was necessary to state^ 
in the midst of the grounds detailed in 
para. 4, that 

“it would he agaiueit the public interest to disclose all 
the grounds of tiie order of detention passed againsh^ 
Sri Ohandra Shekhar Prasad Singh." 
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We thought at one time that, perhaps, a mis- 
take had been made, and the word * 'grounds” 
was loosely used for “facts”; it might even be 
that really there were no other grounds on 
which the order of detention was passed, and 
the old formula in vogue under the Bihar 
Maintenance of Public Order Act, 1949, was 
being blindly copied. Accordingly, we suggested 
to the learned Government Advocate to consi- 
der the advisability of filing an affidavit on 
behalf of the State of Bihar to clear up the 
mistake, if any. The learned Government 
Advocate took time and then stated that, for 
some reason or other, it was not possible to 
file an affidavit. In the absence of any affidavit, 
I fail to see how the sentence in para. 4 can be 
taken in any sense other than what the words 
used therein ordinarily mean. It is difficult to 
hold that the detaining authority was referring 
to grounds other than those on which the 
order of detention had been made. The words 
used are “to disclose all the grounds of the 
order of detention paned against Sri Chandra 
Shekhar Prasad Singh,'* I have underlined 
(here italicised) the words which, I think, are 
important. Those words clearly qualify the 
word “grounds,” and can have only one mean- 
ing, that is, the detaining authority considered 
it against the public interest to disclose all the 
grounds on which the order of detention was 
passed against Sri Chandra Shekhar Prasad 
Singh. 

[40] This, in my opinion, is a clear violation 
of cl. (5) of Art. 22 of the Constitution of India. 

[41] I would, accordingly, hold that the 
present order of detention is bad. The applica- 
tion is allowed, and the petitioner must be 
released from detention. 

F .B.B. Application allowed. 


A. I. R. (38) 1951 Patna 402 [C, N. 100,] 
Shearer and Sarjoo Prosad JJ, 

Jani Kuer — Petitioner v. State of Bihar — 
Opposite Party. 

Mise. Judicial Case No. 220 of 1948, D/- 12- 10* 1950. 

Bihar Agricultural Income-tax Act (XXXII [32] 
of 1948), Ss, 6 (b), 7 (3) (b) — Estate under Court 
of Wards — Collection of general rate and audit rate 
by Government — Deduction as to, whether 
allowed. 

r 

An asseBsee whose estate is under the Court of 
Wards and is guided by the provisions of the Aet in 
making payments of all demands is not entitled to 
deduction under Ss. 6 (b) and 7 1 3) (b), Bihar Agri- 
cultural Income-tax Act, of the general rate and audit 
rate paid to and collected by the Provincial Govern- 
ment under Bihar Court of Wards Act or the Pnblio 
Demands Recovery Act in pursuance of rules having 
the force of law framed by the Government under the 
Government Management ol Private Estates Act, 1892, 


as these payments cannot be deemed to be oolteetiaiufe 
under S. 48, Bihar Court of Wards Act. [Paras 3, 

Baldeo Sahay and J aduhans Sahay — for Peiitioneri, 
Lalnarayan Sinha for Government Ad’voc&te atuir 
B. Prasad — for Opposite Party. 

Sarjoo Prosad J. — This is a refeirenee*- 


under s. 28 (3), Bihar Agricultural Xncome-tax 
Act, made by the Board of Agricultural Incmaa-.- 
tax. This reference was called for by the Couitr 
at the instance of the petitioner, the Mabaraid?' 
of Bettiah, whose estate is under the Court of ‘ 
Wards, and it refers to an assessment during- 
the agricultural year 1352 Fasli corresponding, 

to 1944-45. The only point under reference is; 

* 'Whether the assesses whose estate is under 
Court of Wards and is guided by the provisions thft> 
said Act in making payments of all demands, is enti- 
tled to deduction of the general rate and audit rat^ 
under S, 6 (b) and 8. 7 (3) (b), Agricultural Income- 
tax Act paid to and collected by the Provincial Goven^ * 
ment under Bihar Court of Wards Act or the FuUift- 
Demands Recovery Act in pursuance of rules having 
the force of law framed by the Government of Bihar 
under Act X [10] of 1892 (Government Management of 
Private Estates Act)?” 

[2] The reference has been necessitated be^ 
cause the petitioner assessee claimed deduotiems 
on account of certain payments made by hef* 
manager under the Court of Wards on acconnit 
of the costs of audit and general rates levieS 
under Act X [10] of 1892. The amounts under 
the above claim on account of the said dedno-^ 
tions are a sum of Rs. 30,691 of the management 
charges paid to the Government of Bihar an^ 
Es. 17,378 on account of the audit rate. Thfr 
revenue authorities refused to allow these de- 
ductions on the ground that the retes were not 
levied in respect of the lands from- which agri- 
cultural income was derived, and, therefore, the 
claim for the deductions was not sustainable? 
under s. 6, Bihar Agricultural Income-tax Act. ’ 

[3] On behalf of the assessee it is contended 
that the said deductions claimed by the assessee 
would come within the meaning of ss. 6 (b) aB& 

7 (3) (b) of the Act, and, therefore, it shoals 
have been held to be admissible by the 
revenue authorities. Now, S. 6 (b) of the- 
Act refers to sums paid in respect of the land? 
from which agricultural income is derived hy 


way of local cess or rate collected under Miy* 
Bengal Act or under any Bihar and Orissa AflA 
or under any Bihar Act. Here the general wt®* 
and the audit rate in wards estates are levied? 
under s. 8, Government Management of Piivata- 
Estates Act, 1892, which is neither a Bengal A^ 
nor a Bihar and Orissa Act, nor a Bihar Acw 
as contemplated by cl. (b) of S. 6. Sc regard to** 
audit rate, there is no speoffio provision for^^ 
duotion under S. 6 at all. Now S. 7 (ft) p^vid*® 
rules prescribing the m anner of determining tw* 
net amounts of agricultural income 
purpose of ol. (b) of sub-s. (l) of the seotion whifi®* 
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IS to^b© OB th© D6fi ftiBiount of such iDcoin© affcsr 
making fche permissible deductions, namely, the 
sum aotnally paid in the previous year in respect 
of each land as any local cess or rate collected 
under any Bengal Act or under any Bihar and 
Orissa Act or under any Bihar Act. Here again 
the same difficulty arises- and S. 7 (3) (b) also has 
no application to the case, Mr. Baldeo Sahay 
for the petitioner, however, contends that the 
Government Management of Private Estates 
Act only provides for the levy of the manage- 
ment and audit charges and the rules framed 
thereunder prescribe the rates for such charges, 
but there is no machinery in the Act for reali- 
sation of these charges. These charges, there- 
fore, on his submission become payable and are 
collected from the estate by virtue of s. 48, 
Court of Wards Act under which the manager 
of the Court of Wards is bound to make certain 
payments of public demands and other charges. 
It is, therefore, contended that the payment 
having been made by the operation of s. 48, 
Court of Wards Act, it should be deemed that 
the payment was collected under a Bihar Act, 
and, as such, would fall under s. 6 (b) or under 
s. 7 ( 3 ) (b), Agricultural Income-tax Act. This 
argument, in my opinion, is too far-fetched to 
be accepted. It is true that the Government 
Management of Private Estates Act does not 
provide for the realisation of fche charges levia- 
ble under S. 3 of the Acfc but the power to col- 
lect the chargee must be implied in the power 
to levy the charges in question, and in any case 
there is a provision under S. 7 of the Act enabl- 
ing Government to frame rules for the purpose 
of giving effect to the provisions of the Act. 
Even though Government may not have framed 
ihxles for that purpose, they can always do so, 
and, in any event, the charges leviable under 
S. S can be recovered by suit. Under S. 48, 
Court of Wards Act, although the manager of 
the Court of Wards is under the law bound to 
make the payments as required by the Act, 
still it cannot be said that fche various payments 
inade by the manager are collected under that 
The manager may have to pay public 
demands, may have to xjay Government revenue, 
may have to pay income-tax and various other 
charges; and, the payments so made are not 
collected under s. 48 of the Act but they are 
actu^y ©ollected under various other Acts 
under -^hidh the liability of fche estate arises to 
make those payments. It is contended that the 
manager in niaking these payments is really 
folfflling a double function; on the one hand, he 
is ' making payments as the manager of the 
•estate ^ and^ !Oii the other he should be deemed 
6b hare iOoUeoted ^these payments on behalf of 
Qoveiaiinent. The .underlying fallacy to this 
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argument is that it is not the manager who is 
coHeeting but the collections are made by the 
Government treasury in respect of these charges 
Iherefore it cannot be contended with success 
that the aforesaid payments should bo deemed^ 
to bo collections under s. 48, Court of Wards 
Act, and, as such, are deductions permissible 
under ss. 6 (b) and 7 ( 3 ) (b), Agricultural Tn- 
conie-fcax Act. At first sight it may appear a little 
hard on the assesseo not to be allowed these 
cleductions although the payments hare been 
made in respect of Government demands but 
the Agricultural Board of Revenue points out 
that there is no hardship involved inasmuch as 
a general deduction of 12 } per cent, on account 
ot collection charges is permissible under the 
law as provided in S. 6 (c), Agricultural Income- 
tax Act. It is stated by the Board that private 
estates are also audited but no separate deduc- 
tions are allowed to them in respect of audit 
charges, and in its opinion these costs incurred 
by the estate are in the nature of costs of super- 
vision and management all included in collection 
charges. There may be some strength in this 
observation of the Board though it is unneces- 
sary for us to decide the matter in answering 
the present reference. I have held above that 
the deductions claimed do not come within the 
Unguage of S. 6 (b) or s. 7 (3) (b), Agricultural 
Income-tax Act, and, as such, the assessee is not 
entitled to the deductions, 

[4] The answer to the question submitted to 
us is, therefore, in the negative, and the re- 
ference may be answered accordingly. The De- 
partment will also be entitled to the costs of 
this reference, hearing fee Rs. 100. 

[ 5 ] Shearer J. — I agree. 

D.M.B, Heference answered. 

A. I. 8. (38) 1951 Patna 903 [G. N. 101.] 

Reuben and Naeayan JJ, 

Abdul Bahman and others — Petitioners v. 
Budhu — Opposite Party. 

Civil Bevn. No. 167 of 1948, D/- 4-4-1949. 

Court-fees Act (1870), S. 7 (xi) (e) -Applicabili- 
ty — Suit by tenant for possession against pur- 
chaser of landlord's interest. ^ 

A suit by a_ ten ant for recovery of poggeBeion of the 
land from which he had been wrongfnlly dlsposeessed 
by the defendant who wag a purohager of the land- 
lord's interest in part of the demised land is governed 
by 8. 7 (xi) (e). The Court has jurisdiction to investi- 
gate in such a case whether the relationship of land- 
lord and tenant exists between the ^rties even though 
the investigation of ench question may involve an 
investigation of a quegtion of title involving a third 
party : A. I. R. (13) 1926 Pat. 261, Bisaent. 

Anno. Court-fees Act, S. 7 (xi) N. 4, 

Pahman — for PeiUiontrs ; Xlgrah Singh for 

Opposite Party. ^ 
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Reuben J. — This petition has been filed by 
the defendants first party, in a suit for reco- 
very of immovable property. 

[2] The plaintiff’s story is that a raiyati 
settlement of 1.78 acres of land was made with 
him by the original landlord, that, out of this 
land, the landlord’s right in respect of 1.07 
acres, which comprises the subject-matter of 
this suit, was purchased by the defendants 
first party, and that, since the purchase, the 
defendants first party have wrongly disposses- 
sed the plaintiff. He, therefore, seeks recovery 
of possession, and has paid court-fee under 
S. 7, cl. (xi) sub-cl. (e), Gourt-fees Act. The 
objection of the defendants first party is that 
the suit raises a question of title and should ba 
valued for purposes of court-fee and jurisdic- 
tion under S. 7, cl. liv) and, on this valuation 
is beyond the pecuniary jurisdiction of the 
Munsif. 

[3l The case came before me sitting singly, 
and I referred it to a Division Bench in view 
of a decision of Ross J. in Krishna Chandra v. 
Baja Mahakur, 5 Pat. 208 : (a. I. E, (13) 1926 
Pat. 25l) with which I found myself unable to 
agree, 

[ 4 ] It has been laid down that, for purposes 
of court -fee and jurisdiction, valuation should be 
made on the plaint as it stands (Narayan Jha 
V, Jogni Prasad Jha, 13 Pat. 329 : (A. I. R. 
( 21 ) 1934 Pat. 184 S. B.).) Reading the plaint in 
this suit, I have no doubt that it is covered by 
S. 7 cl. (xi), sub-cl, (e), Court- fees Act. 

[ 5 ] The case before Ross J. arose out of a 
suit for declaration of title as an occupancy 
raiyat and for recovery of possession on the 
allegation that the plaintiff having settled the 
land with the appellant and having further 
agreed to make a perpetual settlement of it 
with him, wrongfully dispossessed him from 
the land. His Lordship, relying upon Balasu 
dhantam v. Perumal Chetti, 27 M. L. J. 475 : 
1a. I. R. ( 2 ) 1916 Mad. 654) and Pramatha Nath 
V. Amiraddy, 24 C. W. N. 151 : (A. I. R. ( 7 ) 1920 
cal. 205 ) held that the suit involved an investi- 
gation of a question of title and, therefore, fell 
within the provisions of S. 7 (v), Court-fees Act. 
With all respect, it seems to me that neither 
of these decisions is an authority for the con- 
clusion arrived at by his Lordship. The Madras 
case was a suit under S. 7t cl. (xi), sub-cl. (cc), 
for the recovery of immovable property from a 
tenant after expiry of the tenancy. The defen- 
dant raised a question of title, namely, that 
the plaintiff was not the landlord but merely a 
mortgagee whose right to possession had termi- 
nated by the deposit of the mortgage dues. The 
High Court, being satisfied as to the plaintiff’s 
right to possession, refused to investigate the 
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nature of his title and upheld the decision of 
the Couris below decreeing the suit. All that 
the High Court refused to investigate was, as I 
say, the nature of the interest of the plaintiff 
in the suit, but it did investigate the question 
as to whether there was a relationship 0 ! land- 
lord and tenant between the plaintiff and the 
defendant to form the basis of a suit of this 
kind. In the Calcutta case, the suit was for the 
recovery of immovable property from two 
sets of defendants, again, on the allegation 
that the tenancy under which they held had 
terminated. The first set of defendants 
admitted the tenancy. The second set denied 
the relationship of landlord and tenant and 
set up the title of a third party as landlord. 
The Court of first appeal refused to investigate 
the title as between the rival landlords, bat 
investigated the existence of the alleged rela- 
tionship of landlord and tenant between the 
plaintiff and the second set of defendants and 
answered it in the negative. On this finding, 
the High Court held that the suit under S. 7, 
cl. (xi), suh-cl. (cc), could not proceed against 
the defendants second party. This was a case 
where their Lordships refused to investigate 
the title as between the plaintiff and the third 
party set up by the second set of defendants, 
but the existence of the relationship of land- 
lord and tenant between the plaintiff and the 
contesting set of defendants was investigated 
and, being answered in the negative, it was 
held that the suit under S. 7, cl. (xi), sab- 
cl. (cc), could not proceed. In this view of the 
matter, it cannot be said that, merely beoauM 
a question of title arises, the suit will not lie 
under S. 7, ol. (xi). For this clause to applyi 
the existence of the relationship of landl^d 
and tenant is necessary, and an investigation 
into its existence is within the jurisdiction^ of 
the Court. Further, it is possible to imagine 
cases where the investigation of this question 
may involve an investigation into what may 
appear, at first sight, to be a question of title 
involving a third party, I may cite as an 
instance Skanmuga Nadar v. KandasatM 
Nadar, A. I. R. (24) 1937 Mad, 91 : (I 68 I. C- 
462) another suit under S. 7, cl. (xi), sab-ol- loo)* 
in which the plaintiff claimed as a transfemo 
from the landlord who had created the tenan^ 
in question. The jurisdiction of the Munsif to 
try the suit was challenged on the 
that the suit was governed by S. 7, ol. (▼)* 
Court-fees Act, and was beyond his pMunMiry 
jurisdiction. In dismissing the petition, 

J. made it clear that it was open to ^tno 
Munsif to go into the question of the Tahm^ 
of the assignment under which the pl^ , 

claimed hiatitle— a question necessary «) po 
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deoided in order to determine whether there 
was a relationship of landlord and tenant 
between the parties. 

[6] That a suit of this sort is covered by S. 7, 
cl. (xi), Court-fees Act, is clear from Gohinda 
Kumar Sur v. Mohinimohan Sent 67 cal. 349: 
(a. I. R. { 17 ) 1930 Cal. 42), a case under sub-ol, 
( 00 ), in which their Lordships hel^ that the 
Court was entitled to find if there was a rela- 
tionship of landlord and tenant between the 
plaintiff and the defendant, and whether the 
defendant’s tenancy had been validly termina- 
ted. They ruled that, if any question of title is 
raised in the suit, it can only be gone into for 
the purpose of determining the main question 
about the existence of this relationship between 
the plaintiff and the defendant. There is a further 
proposition about a possible conversion of a 
suit into a suit of another nature — a proposition 
with which we are not concerned here and 
which I have discussed elsewhere. This decision, 
so far as it is relevant to the present case, was 
approved by a Special Bench of this Court in 
Narayan Jha v, Jogni Prasad, 13 Pat. 329 : 
(A. I. R. (21) 1934 Pat. 184 S. B.). 

[7] Mr, Kahman, on behalf of the petitioners, 
has referred to Furzand Ali v. Mahanth Lai 
Purif 32 cal. 268, Mt. Bkagohai Devisingh v, 
Shiamlal Dwarka Prasad, A. i. R. (20) 1933 
Nag. 312 : (29 N.L.R. 367), Palaniappa Ghetti v. 
Sithravelu Servai^ 31 Mad. 14 : (17 M. L, j. 
478) and Bam Ekbal Singh v. Baldeo Singh, 
A. I. R. (i) 1914 cal. 791 (i) : (25 I. c. 507). These 
were all cases between the tenant who alleged 
that he was wrongly dispossessed on one side 
and the landlord and a rival tenant said to 
have been settled by him on the other. These 
suits involved a question of title as between 
two rival tenants and were rightly held not to 
be covered by S, 7, cl, (xi). 

[8] On the above grounds, I would dismiss 
this petition with costs. The hearing fee is 
assessed at one gold mohar, 

[9] Narayan J. — I agree. 

K.S. Bevision dismissed. 

A. L R. <38) 1984 Patna 408 [G. N. m.] 

Agarwala G. j. 

Suhba Bao and others — Petitioners v. The 
King. 

Oriminal Revns. Nob. 1297 and 1298 of 1949, 0/- 
80.11.1949. 

(a) Criminal P. C. (1898), S. 205 — Section 
applies only to case where summons and not 
warrant is issued in the first instance: A. I, R. (llj 

. 1924 Pat. 46, Fell. [Para 2] 

' Anno. Or. P. 0., S, 206, N. 8, Ft. 1. 

(b) Criminal P. C. (1898), Ss. 243, 242— Convic- 
tioiiiOii mere admisB^jm of facts alleged. 


It is not aufficient for a conviction that the accused 
should admit the facts which ths prosecution allege. 
UnleBS the facts alleged amount to an offence the 
accused cannot be convicted. [Para 3] 

Anno. Or. P, 0., 3, 243, N. 2, Pt. 2. 

(c) Public Gambling Act (1867), S. 4~Scope — 
Gambling, if per se an offence. 

Gambling is not per se an offence under the Gambl- 
ing Act. It is only an offence to gamble in a common 
gaming house as defined in S. 1. Where, therefore, the 
accused merely met on a Diwali night for a friendly 
game of cards in the house of one of them, no offence 
is committed, [Para 3] 

Anno. Public Gambling Act, S. 4, N. 1. 

Saldeva Sahay atid N. N. Roy — for Petitioners', 
Sidhesh'War Prasad Singh— for the Crown. 

Opder. — The petitioners in these two appli- 
cations have been sentenced to pay fines of 
Rs. 50 each under S. 4, Gambling Act. Accord- 
ing to the charge-sheet, they were found in a 
room in the quarters occupied by a person 
named Sanyal in Jamshedpur, where they are 
employed by the Tatas, with the exception of 
Tapadia, who is an employee of the Imperial 
Bank. At the time of the arrival of the police 
they were playing cards. They were arrested 
and were released on bail and appeared before 
the Magistrate the next morning. On application 
they were permitted to appear by a pleader. 
Thereafter, the pleader was examined under 
3. 242, and it is recorded that he pleaded guilty, 
with the result that the petitioners were con- 
victed and fined as above, and the amount 
of the stake money Es. 34-13-6 which the 
police had seized was declared forfeited to the 
Crown. In addition, out of the amount of fine 
realised from the fines, Bs. 100 was directed to 
be paid to the police officers as reward, 

[2] The Magistrate's procedure in accepting 
the plea of guilty, in the circumstances of this 
case, was entirely wrong. Section 206, Criminal 
P. G., declares that whenever a Magistrate issues 
a summons, he may, if he sees reason so to do, 
dispense with the personal attendance of the 
accused, and permit him to appear by his 
pleader. In Emperor v. Dorahsha Bomanji, 50 
Bom. 250 : (A. I, R, (13) 1926 Bom. 218 : 27 cr. 

L. J, 440), it was held that, if the accused are 
permitted to appear by a pleader under this 
section, the pleader may plead on their behalf. 
But in this Court it has been held that s. 205 
applied only when a summons is issued. In 
these cases no summons was issued. The deci- 
sion to which I refer is Abdul Hamid v. Em- 
peror, 2 Pat. 793 ; (A. I. R. (11) 1924 Pat. 46 : 24 
cr, L. J. 872). That was a case in which a 
warrant was issued in the first instance, 

[ 3 ] There is also a further objection to the 
procedure adopted by the Magistrate. Section 242 
requires that when the accused appears or is 
brought before the Magistrate, the particulars 
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of the offence of which he is accused shall be 
stated to him, and he shall be asked if he has 
any cause to show why he should not be con- 
victed. Section 243 provides that, if the accused 
admits that he has committed the offence of 
which he is accused, his admission shall he re- 
corded as nearly as possible in the words used 
by him; and if he shows no sufficient cause why 
he should not be convicted, the Magistrate may 
convict him accordingly. It is not sufficient for 
a conviction that the accused should admit the 
facts which the prosecution allege. Unless the 
facts alleged amount to an offence the accused 
cannot be convicted. It is for that reason that 
S. 242 requires that the particulars of the offence 
of which he is accused shall be stated to him, 
and he shall then be called upon to show cause 
why he should not be convicted. There is no 
indication in the record of this case that the 
particulars of the offence were ever explained 
to the accused, or their pleader. The mistake 
that has been made in the Courts below appears 
to be in assuming that gambling is per se an 
offence under the Gambling Act. That is not so. 
It is only an offence to gamble in a common 
gaming house, which has been defined as any 
house, walled enclosure, room or place in which 
cards, dice, tables or other instruments of 
gaming are kept or used for the profit or gain 
of the person owning, occupying, using or keep- 
ing such house, etc. Unless, therefore, Sanyal 
was keeping the house or room in which the 
accused were found for the purpose of making 
a profit for himself out of the gambling, the 
premises did not constitute a common gaming 
house. This occurrence appears to be one that 
ought never to have been brought into Court, It 
appears that the accused merely met on the 
Uiwali night for a friendly game of cards in 
the house of one of them. That does not consti- 
tute an offence under the Gambling Act. The 
convictions and sentences are, therefore, set 
aside. The fines, if paid, will be refunded. 

Gonviction and sentence set aside* 


A. I. R. (38) 1981 Patna 406 [ 0 . N. 103 *] 

Agarwala 0. J. 

Motilal Singh and others — Petitioners v. 
Sarishankar Singh — Opposite Party* 

Criminal Revn. No. 1120 of 1949, D/- 16-11-1949. 

(a) Criminal P. C. (1898), S. 413 — Trial by second 
class Magistrate — Sentence passed when invested 
with first class powers— S. 413 applies. 

When a second class Magistrate is invested with 
the powers of a first class Magistrate after the evidence 
in a trial before him is concluded and the case is fixed 
for judgment, the sentence of fine of Rs. 50 passed by 
him is one passed by a first class Magistrate and an 
appeal ia barred by S. 413, Criminal P. 0.: A J.R. (29) 


1942 Pat. 107, Foil.; A. I. R. (12) 1925 Pat. 472 and 
A.I-R. (20) 1933 P. 0. 218, Disting, [Para 21 

Anno. Criminal P. C. S. 413 N. 4 Pt. 2, 

(b) Criminal P. C. (1898), S. 245 — Enhancement 
of powers of Magistrate during trial— Effect. 

When a second class Magistrate is invested with 
first class powers, after the trial is completed and be- 
fore judgment is passed, he does not cease to be the 
Magistrate who conducted the trial. The Magistrate 
obviously continues to be the same Magistrate, although 
his powers are enhanced and has power to convict the 
accused, [Para 4} 

S. Mehdi Imam — for Petitioners; E, J, Bahadur 
— for Opposite Party. 

Ordep. — The facts of this case are as fol- 
lows : The trial of the petitioners on a charge 
under S. 427, Penal Code, began in the Court 
of Mr. Ashraff, a Magistrate with second class 
powers, on 16-6-1948. Arguments in the case 
were concluded on 19-5-1949, when the case was 
postponed until 3ist May for judgment. Judg- 
ment, however, was not delivered until 7fch June 
when the accused were convicted and ordered 
to pay fines of Es. 50 each. On 31-5-1949, the 
Magistrate was invested with first class powers. 

[2] Against their convictions and sentence 
an appeal was preferred to the District Magis- 
trate. The matter was beard by the Additional 
District Magistrate who treated it as an ap- 
plication in revision, holding that as Mr. 
Ashraff had first class powers on the date he 
delivered judgment, no appeal lay from the 
convictions and sentences passed by him in this 
case. Section 407, Criminal P. 0., provides 
that any person convicted at a trial held by 
any Magistrate of the second or third class may 
appeal to the District Magistrate. The generar 
lity of this provision, however, is limited by 
S, 413 which opens with the words ^‘notwith- 
standing anything hereinbefore contained," 
and then goes on to state that there shall ho 
no appeal by a convicted person in cases in 
which a Magistrate of the first class passes a 
sentence of fine not exceeding Es. 60. The Magis- 
trate who passed the sentences in this case was 
a Magistrate of the first class at the time that 
he passed the sentences, and, therefore, S. 418 
bars an appeal. This was the view which 1 
took in Deonandan v. Gkalitar MahtoUt A.I.B. 
(29) 1942 pat. 107 : (43 Or, L. J. 7). * 

[2a] It is contended, however, that there has 
been a Division Bench decision of this Court 
in wMeh a different view has been takeni 
namely, the case of Sheohhanjan Singh v* 
Emperor, A.I.R. (12) 1926 Pat. 472 : (26 or. L. 
914). The facts of that case were that 
the progress of a trial the second class Ma^ 
trate who was presiding was invested with 
class powers. Theres^ter the trial continiwd 
and some prosecution witnesses wero 
examined and discharged. Theni in the ordinafy 
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Qonrae, arguments were heard and judgment 
’Was delivered. The report does not state what 
^entienod the Magistrate had passed. It appears 
lihat the matter oame before this Court on a 
^valerenoe by the Sessions Jadge who was of 
opinion that the appeal lay to the District 
Magistrate. The learned Judges held that as 
l)art of the trial was held while the Magistrate 
was a Magistrate of the first class, the proper 
tribunal for hearing the appeal was the Sessions 
Judge and not the District Magistrate. There 
us nothing in the judgment of that case affect- 
ing the decision to which I have already re- 
ferred. No reference was made to s. 413 of the 
Oods, and the report does not disclose what the 
aent^ce was. 

[S] The judgment in Deonandan Makton*s 
A, I. R. (29) 1942 Pat. 107 : (43 Or, L. J. 7) 
^woceeded on the basis that the judgment is 
®o part of the trial. The learned advocate for 
iihe petitioners states that this view cannot be 
unaintained in view of the decision of the Privy 
Oouncil in Basil Banger Lawreiice v. Etk- 
^eror, A.I.R. (20) 1933 P. C. 218: (34 Or. L. J. 886). 
That was an appeal from Nigeria. After the 
UKseused had been convicted he was sentenced 
i)y the presiding Judge to three years’ imprison- 
unent, and the jury was discharged. On the ap- 
<pUoation of the Solicitor General who conducted 
the prosecution the Judge revised this sentence 
in chambers without notice to the accused and 
in his absence. Commenting on the impro- 
priety of this, their Lordships observed that it 
is an essential principle of criminal law that 
iihe trial of an indictable offence has to be 
inducted in the presence of the accused: and. 

this purpose, trial means the whole of the 
proceedings, including the sentence. An altera- 
and recording of the sentence in the ab- 
eenoe of the accused is not legal. The facts of 
that case are entirely different from the facts 
■of the present case, and the observations of 
their Lordships of the Privy Council are not 
applicable to the facts of this case. 

[4] It was lastly contended that Mr. Ashraff 
bad no power to convict the accused in this 
4)aae after he had been vested with first class 
powers. Por this proposition reference was 
made to s. 245 of the Code, which states (l) 
that if the Magistrate, upon taking the evi- 
dmoe referred to in S. 244 and such further 
-ovidence (if any) as he may, of his own motion, 
oause to be produced, and (if he thinks fit) exa- 
mining the accused, finds the accused not 
^iity, he shall record an order of acquittal ; 
And (2) where the Magistrate does not proceed 
in aooordanoe witjh the provisions of 3. 849, or 
'll* i62lio shaU^ if he finds the accused guilty, 
pMiBi^eenteiice upon him ac^rding to law. As 1 
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understood the argument, the contention is 
that when a second class Magistrate is invested 
with first class powers, after the trial is com- 
pleted and before judgment is passed, he ceases 
to be the Magistrate who conducted the trial. 
No authority was quoted for this proposition, 
and I can find no support for it anywhere. 
The Magistrate obviously continues to be the, 
same Magistrate, although his powers are en- 
hanced. 

[5] Lastly, I was invited to examine this cmo 
on the merits. But the Magistrate in the Court 
of first instance has done that already, and the 
Additional District Magistrate has stated that 
although it was not necessary for him to dis- 
cuss the facts as he was dealing with the 
matter in revision, he had satisfied himself that 
the findings of the first Court were supported 
by the evidence. 

[6] The rule is discharged. 

D.R.B, Buie discharged. 


A. I. R. (38) 1931 Patna 407 [G, N. 104,] 
Das AND Nagbshwar Prasad JJ. 

Ram Bam Sinha Chowdhury — Appellant 
V. Nitai Chandra Ghose and others — i2cs- 
pondents, 

A. F. 0. 0. No. 45 and Civil Bevn. No, 117 of 1947, 
D/- 31-3.1949. 

Debt Laws — Bengal Money-lenders Act (X flOJ 
of 1940), Ss, 34 (ij (b) (ii) and 36 (6) (a| (i) — ■ 
Applicability — Decree passed by Court in Bihar — 
Application for’scaling down andfixing instalments 
under Bengal Act, if maintainable. 

A decree on tbe basis of a simple mortgage passed 
by the Patna Court in Bihar was transferred for exe- 
cution to a Court in Bengal. The judgment-debtor filed 
an application for scaling down the decree and for 
fixing instalments, under Ss. 34 and 36, Bengal Money- 
lenders Act, to the Patna Court when the executioQ 
was pending in the Court in Bengal : 

Held, that the application was not maintainable as 
the Bengal Money-lenders Act was not applicable to 
the case notwithstanding any agreement to the 
contrary between the parties. The Bengal Money- 
lenders Act and the Bihar Money-lenders Act are 
special laws vesting their Courts with jurisdiction over 
reviewing and revising decrees already passed in the 
matter of scaling down of interest or fixing of instal- 
ments. Such provincial legislations can bind and affect 
Courts within their jurisdiction and a Court in Bihar 
cannot be forced to apply the Bengal Money-lenders 
Act to a decree which it had passed. They create 
substantive rights of parties and Courts which have to 
decide such rights are to be governed by the law 
enacted in their Province. [Paras 2, 6] 

Per Dai S. ( obiter,) — Even if the Bengal Act applied 
S. 36 (6) (a) (i) was not applicable as no proceeding in 
execution of the decree was pending before the Pain* 
Court. The granting of instdments under S. 34 (1) (b) 
(ii) being discretionary the judgment-debtor was not 
entitled to the exercise of anoh disoretion in the otr- 
aamstances. [Paraa 6 and fl 
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Bhahanand Mukharji and l^aroUam Chatter jee 

for Ap2)ellant; Sudhir Chandra Chose and JRatnanu- 

grah Prasad (^or Deputy Begisirar Guardian) 

for Eespondenis. 

Nageshwar Prasad J The facts out of 

which this ci-^il revision application and the 
miscellaneous appeal arise are these. The plain- 
tiflfs-opposite party in this case, Nitai Chandra 
Ghose, had advanced a sum of rupees two 
thousand on two simple mortgage bonds dated 
5-5-31 and 7-5-31 to the petitioner-defendant in 
this ease. On the principal and interest not 
being paid, Nitai Chandra Ghose brought a suit 
on the basis of the said two bonds against the 
defendant- petitioner in the Court of 3rd Sub- 
Judge of Patna, for a sum of Es. 8500, The 
reason why the suit was brought in Patna was 
that there was stipulation in the bonds that 
the money loaned to the defendant was to be 
paid in Patna and thus the Court at Patna got 
jurisdiction over this matter, though the bonds 
were executed in Murshidabad and a part of 
the contract was fulfilled there. After contest, 
there was a decree for rupees four thousand 
passed by the Court on 15-4-40 in favoui* of the 
plaintiffs against the defendant in accordance 
with the provisions of Bengal Money-lenders 
Act of 1933, according to which a sum not more 
than the principal was to be decreed for interest 
whatever the stipulations in the contract might 
have been. The plaintifis-decree-holders exe- 
cuted the decree and the execution proceedings 
were transferred to the District Judge of 
Murshidabad, and execution was started in the 
Court of the Subordinato Judge at BerhacQpur, 
district Murshidabad. It appears that the exe- 
cution proceedings there lingered on on account 
of various objections and in 1943 the defendant- 
petitioner filed an application before the exe- 
cuting Court at Berhampur purporting to be 
under Ss. 11 and 13, Bihar Money-lenders Act, 
and s, 36, Bengal Money-lenders Act {Act x 
[10] of 1940) which had come into operation on 
1-9-1940. This application was rejected by the 
executing Court and an appeal was filed by the 
petitioner-defendant before the Calcutta High 
Court which by its judgment and order dated 
12-4-1946 dismissed the appeal and held that 
the Bengal Courts had no jurisdiction to reopen 
the decree which was passed by a Bihar Court, 
On 8-6-1945 an application under Ss. 34 and 36, 
Bengal Money-lenders Act (Act x [10] of 1940) 
was filed by the petitioner- defendant in the 
Court of the 3rd Sub-Judge at Patna. The gist 
of this application was that the petitioner-debtor 
sought further relief from the obligations of the 
decree by way of some further reduction in 
interest and thus an application was made to 
J^eopen the decree and request was made by 


this application to further reduce the interest 
and to fix instalments for payment of the 
reduced decretal amount. By its judgment- 
dated 27-11-1946, the Court of the 3rd Sub- 
J udge at Patna rejected this application of tha 
petitioner- judgment-debtor and hence an appeal 
and a revision have both been filed against thfr 
said judgment and order. 

[2] Before the lower Court both the parties- 
agreed to the application of the provisions of 
the Bengal Money-lenders Act of 1940 to thi» 
case as the transaction had taken place within 
the province of Bengal and as the defendant 
was a resident of Bengal. Though the learned 
Subordinate Judge decided this case on the- 
basis of the parties conceding on this point ha- 
expressed his doubts as to the correctness of thfr 
proposition. In this Court the learned advocate* 
for the plaintiffs- decree-holders has urged that 
the Bengal Money-lenders Act cannot govern 
this case as the decree in this case ha^q been- 
passed by a Court in Bihar and it is the Bihar 
Money-lenders Act, which would give iiowers to 
a Bihar Court for scaling down decrees and not 
the Bengal Act. It may be noted' that tbi^ 
petition was filed before the Court of the 3rd 
Sub- Judge at Patna under Ss. 34 and 36, Beogat 
Money-lenders Act, and if that Act is found 
incapable of governing Bihar Courts the appli* 
cation has to be I'ejected. I propose, therefore,, 
to consider this aspect of the matter also in spite* 
of agreement between the parties in the Court 
below to have the matter decided according t(> 
the provisions of the Bengal Money-lendeis- 
Act. To my mind agreement on such points of 
law cannot by itself vest jurisdiction in a Bihar 
Court to apply the provisions of a law of the^ 
Bengal Legislature to the case. The learned 
advocate for the peti tioner. judgment-debtor haft^ 
cited before us the case reported in State' 
Aided Bank ofTravancore Ltd, v. Dhrit Bam,. 
A. I. R. (29) 1942 P. C. 6 : (I. I». B. (1942) Bom; 
318), which says that in cases arising out of 
contract it is the place of contract which 
governs the law applicable to it and not tho^ 
place where the suit is brought. That was 
case in which the contract had been found to* 
be fully entered into in the Native State of 
Travancore and the suit bad been brought 
Bombay. In order to determine the right and* 
liabilities of the parties arising out of the con- 
tract it was held in that case that the law of 
the State of Travancore where the transaotioia 
of the contract had been fully entered into was- 
the proper law applicable to it. We have also 
been shown some observations in Westlake «■ 
Private International Law« which says that* 
the law of the country where the contract vraa-* 
entered into will govern cases arising outhOf tbe» 


19S1 


Bam Bam Sinha v. Nitai Ohandea (Nageshwar Prasad J.) Patna 409 


oontraot). £jven if I were to agree to this prin- 
ciple of law, it appears, and it is conceded, that 
the contract entered into between the plaintiffs 
and the defendant on the basis of the two 
bonds was performed partly in the district of 
Murshidabad, namely in Bengal and partly it 
had to be fulfilled in Patna where the plaintiffa- 
deoree- holders reside inasmuch as the stipulation 
in the bonds was that the repayment of the 
loans due on the bonds was to be made in 
Patna. That is why the Court at Patna got 
jurisdiction over this matter. Therefore, even 
applying the principles enunciated in the Privy 
Oounoil ease, cited before us, the Bihar Court 
had jurisdiction in this matter and it passed a 
decree apparently without objection on the 
question of jurisdiction. But this is not all. 
The analogy of a contract will hardly apply to 
the circumstances of this case. The decree in 
this case arising out of that contract based on 
the two bonds was passed on 15-4-1940 by the 
Court of the 3rd Subordinate Judge at Patna 
and whatever the rights and liabilities of the 
parties were based on that contract had already 
been decided by that judgment and decree and 
the contract had merged in the decree. There 
was nothing more about the rights and liabi. 
lities arising out of the contract to be decided. 
On 1-9 -1940, a law came into force, passed by 
the Bengal Legislature, which under certain 
circumstances gave rights to a debtor to apply 
before a Court, either before the passing of a 
decree or during execution proceedings, to move 
for scaling down of the decree and to fix periods 
of payment. This was a right given to the 
debtor not accruing to him from any contract 
but as a result of a special law which vested 
Courts with a jurisdiction to scale down decrees 
and to grant instalments for payment of the 
decrees on the request of the debtor. It cannot 
be said that this right arose because of the con. 
tract, and as such it cannot be said that the 
place of the contract was the determining 
factor in applying the law governing it. The 
Bengal Legislature had vested its Courts with 
special jurisdiction and responsibilities in the 
matter of scaling down decrees. Gan the Bengal 
Legislature make special laws of this kind ap- 
plicable to Bihar Courts and can they command 
the Bihar 'Courts to enforce the provisions laid 
down in their legislation in such cases ? This 
lis an intripate question. The Bengal Money, 
lenders Act and the Bihar Money-lenders Act 
are special laws vesting their Courts with juris- 
diction over reviewing and revising decrees 
iBi|ready jEMiased in the matter of scaling down 
interest or fixing of instalments. To my 
mind sooh Provincial legislations can bind and 
WSfeot Ocotta within their jurisdiction and a 


Court in Bihar cannot be forced to apply the 
Bengal Money-lenders Act to a decree which it 
had passed. A Bench of this Hon'ble Gourti 
has held Indev Ghatid v. JBansropan Sahu, 
A.I.H. (35) 1948 Pat. 245 I (26 Pat, 307) in a Case 
where a decree was obtained in the original 
side of the Calcutta High Court and it was 
transferred for execution to the Shahabad Court 
in the Province of Bihar that the transferee 
Court has to execute it in accordance with the 
law of procedure obtaining in they Courts in 
Bihar but it has to determine the rights and 
liabilities of the parties in accordance with the 
substantive law obtaining in the Court which 
passed the decree, that is, the transferor Court. 
In that case the judgment-debtors had made an 
application under ss. 13 and 14, Bihar Money- 
lenders Act, and they applied to the Court to 
fix a valuation about the properties of the 
judgment-debtors and to sell only a small por- 
tion of the judgment-debtors’ properties which 
are rights given to a judgment-debtor under 
the Bihar Money-lenders Act (Act vil [ 7 ] of 1939). 
The Bengal Money-lenders Act excepts com- 
mercial loans from the operation of the Bengal 
Money-lenders Act and the question in that 
case was whether the Bengal Act or the Bihar 
Act would apply. The Subordinate Judge in 
that case had held that the Bihar Money- 
lenders Act applied to the transaction and in 
appeal Meredith and Sinha JJ. reversed the 
decision of the Subordinate Judge and held 
that in matter where the question was about 
the determining of the rights and liabilities of 
the parties the law of the land which passed 
the decree was to govern. Meredith J. has 
observed the following in his judgment : 

“In my opinion, it is quite impossible to regard 
Ss. 13 and 14, Bihar Money-lenders Act, taken together 
as merely prescribing rules of procedure for execution. 
On the contrary, a substantive right is enacted by 
those provisions for the protection of the judgment - 
debtor. It is a matter of the substantive rights of the 
parties, that is of substaotive law. As such the current 
of authority seems to be that in such matters the Jaw 
of the province where the decree was passed will be 
applicable, and not the law of the province in which 
the decree is being executed.'* 

Id my opinion, the Bengal Money-lenders Act 
and the Bihar Money-lenders Act create sub- 
stantive rights of parties and Courts which 
have to decide such rights are to be governed 
by the law enacted in their Province. In fchis^ 
view of the matter the application made by the 
judgment-debtor-petitioner before the 3rd Sub- 
ordinate Judge at Patna must be rejected and, 
therefore, the civil revision and the appeal filed' 
here fail. 

[3] In this view of the matter, it is unneces- 
sary to decide whether under s. 86, ol. (6) (a) (i),. 
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Bengal Money-lenders Act, it was open to the 
lower Court to scale down the decree when no 
l^roceedings in execution were pending before 
it; or whether under s. 34 it was competent for 
the lower Court to fix instalments under the 
Bengal Money-lenders Act, I would, therefore, 
dismiss this application for civil revision and 
the miscellaneous appeal with costs to the 
decree-holders-opposita party. There will be 
no separate hearing-fee for this civil revision. 

[ 4 ] Das J . — The principal question for deci- 
sion in these two cases is if the petitioner, who 
is also the appellant in the miscellaneous ap- 
peal, is entitled to any benefit under the provi- 
sions of the Bengal Money-lenders Act (x [lOl 
of 1940), hereinafter to be referred to as the 
Bengal Act. If the Bengal Act does not apply, 
then it follows that he is not entitled to the 
benefit of the provisions of that Act. If, how- 
ever, the Bengal Act applies, then the further 
question arises if the particular provisions under 
which he wants relief apply in the present 
case. 

[ 5 ] I agree with my learned brother that the 
Bengal Act does nob apply in the present case, 
but in view of the importance of the question 
raised, I should like to explain my reasons very 
briefly. The principle for which Mr. Bhabanand 
Mukherji appearing for the petitioner-appellant 
has contended, was expressed most succinctly 
by Turner L. J. in delivering the judgment of 
the Privy Council in PeuinsulaiT (md Oriental 
Steam Navigation Go. v, Shand, {l365) 3 Moo. 

P. C. (N.S.) 272 at p. 290 ; (l2 L, T. 808) : 

“The general rule is that the law of the country 
where a contract is made governs as to the nature, the 
obligation, and the interpretation of it. The parties to 
a contract are either the subjects of the power there 
ruling, or as temporary residents owe it a temporary 
allegiance; in either ease equally they must be under- 
stood to submit to the law there prevailing, and to 
agree to its action upon their contract.*^ 

Those observations were made in connection 
with a case in which a contract was made 
between British subjects in England, substan- 
tially for safe carriage of goods from Southamp- 
ton tp Mauritius. The performance was to 
commence in an English vessel, in an English 
port; to be fully completed in Mauritius, and 
the question was whether the English law 
would apply, Or the French law which was in 
force at Mauritius. The decision was based on 
the ground 

“that the actual mteutiou of the parties must be 
taken clearly to have been to treat this ae an English 
contract, to be interpreted accor^ng to the rules of 
English law.” 

Mr. Bhabanand Mukherji, therefore, contends 
that the law of the place of contract, which 
was in Bengal, will govern the present case. 
iQe has placed reliance on State Aided JBanh 


of Travancore, Ltd. v. Dhrit Bam, A. I.B. 
(29) 1942 P. C. 6 : (l.L.R, (l942) BOm. 318), wh^ 

the law on the subject was thus stated : 

* ‘The law which governs a contract depends upon the 
intention of the parties express or implied. There is no 
intention expressed in these documents and the Cooiti 
are left to infer the intention by reference to con- 
siderations where the contract was made how 
where it was to be performed.” 

Their Lordships came to the finding 
' *that not only the place where the contract was 
but also the place where the contract was to be. per- 
formed was Travancore; therefore the law of that State 
governed the transaction.” 

In the case before us the contract was mado 
in Bengal, but it had to be fulfilled in Bihar. 
It cannot, therefore, be said for certainty that 
the intention of the parties was that the law 
of the place of contract should govern tha 
transaction. In cases of this nature, where tha 
contract is made at one place, but has to ba 

fulfilled at another, there is 
**a competition between the lex lod contractus cdilh 
rati and the law of the place of fulfilment, intendins 
by the latter the law of that jurisdiction which would 
be the foi'um contractus according to true Boman 
principles” (see Westlake’s Private International Iaw» 
Edn. 6, p. 301). 

There have been dicta of English Judges, sona® 
on the side of the former and some in favour 
of the place of fulfilment. It would have been 
necessary to go into this question more 
thoroughly and examine the decisions in favour 
of one principle or the other, if this case really 
turned upon contract or the intention of the 
parties express or implied in that contrad. 
When the suit was brought in Patna, the partiefl 
agreed that the Bengal Money-lenders Act, 1933, 
would apply, and the Court applied the provi- 
sions of that Act so far as they were relevant. 
At that stage the question was still in the 
region of contract, depending on the intention 
of the parties express or implied in the contract. 
But after the passing of the decree, the rights 
of the parties arising out of the contract hav® 
already been adjudicated on and merged in the 
decree. The rights and liabilities which now 
arise, arise not out of the contract but out w 
the decree. A similar view was expressed by 
the Federal Court in Subrahmanyan CheUiat 
V. Muttuswami Goundan^ 1940 F. c. B. 188 • 
(A.I.K. (28) 1941 F. 0. 47), where their Lordrinp® 
had to consider the validity of the Madia® 
Agriculturists' Belief Act, 1938. At p. 202 of th® 

report, Gwyer 0. J,, said as follows: 

“It was then contended that, even if not wnfllW 
invalid, either the Act was invalid in. part, in bo far ^ 
it did or might afieot promissory notes, or tl»;te 
ought to be construed as not ap^ying to pronuBBCSW 
notes at all. But these questions do not, in myoWMfl^ 
arise in the present case, because the Habih y ^ 
which the Act operated was a liability unde* a 
of the Court passed before the oom Tn e n e enwn t .BQ® 
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AoL It had censfid to bo a debt evidenced by or baaed 
on the promissory note, for that had merged in the 
deoreo and had become a judgniont-debt; nor could the 
appellant any longer have sued upon the note/’ 

III tli6 oaS6 boforo us also ths dobt on which 
■learned counsel for the petitioner- appellant 
wishes the Bengal Act to operate is a judgment- 
■debt, If the rights and liabilities of the parties 
•HOW arise out of tbe decree or the judgment- 
debt, there is no room for the application of 
sthe principle that the law of the place of con- 
tract should govern those rights and liabilities. 
Mr. Bhabanand Mukherji has stated that he 
wants relief under s, 34 (i) (b) (ii) and S. 36 (6) 
(a) (i) of the Bengal Act. The former provision 
relates to the granting of instalments by the 
Court and the latter to a re-opening of the 
decree. It is clear that these are special powers 
given to the Bengal Courts which have nothing 
to do with the intention of the parties express 
or implied in a contract. Such powers cannot 
be exercised by the Bihar Courts in respect of 
a decree which was passed in Bihar, unless the 
Bihar Money-lenders Act gives such powers. 
Mr. Bhabanand Mukherji has conceded before 
us that if the Bihar Money-lenders Act applies, 
his client is entitled to no relief at this stage. 
iPor these reasons I would agree with the view 
of my learned brother that the Bengal Act does 
not apply at this stage. 

[6] I may further state that, in my opinion, 
the petitioner. appellant is entitled to no relief 
under S. 36 (6) (a) (i) or under S. 34 (l) (b) (ii) of 
the Bengal Act, even if we were to hold that 
the Bengal Act applied. Section 36 (6) (a) (i) 
does not apply because there is no proceeding 
in execution of the decree pending before the 
Patna Court in which the application for relief 
was made. Mr. Bhabanand Mukherji has relied 
on some decisions, such as, Dwarkadas Gobind- 
ram, Firm y. Saligram Mekkraj, Firm^ 17 
Pat. 617 : (a.i.b. (26) 1939 Pat. 144), where in an 
entirely different set of facts and in connection 
with an entirely different question an observa- 
tion was made to the effect that 
* a Court which tranefers a decree for execution does 
•not thereby altogether lose control over the decree and 
is quite competent to recall it,” 

The point which has been urged by Mr. 
Mukherji is concluded by a decision of the 
Calcutta Biigh Court in Dr. S. Boy v. Karuna 
Kishore Ear, A.I.R. (32) 1946 cal. 452 : (i.l.b. 
(1944) 2 Cal. 70). It was observed in that case as 
follows ; 

“The sub-seetion does not say that the Court which 
passed the deeriee may exercise the powers granted by 
BUb'Sp. (1) and (2)^whetnever execution proceedings are 
pending anywhere. The order must be passed in exe4a* 
tion prooeedingBii and not in any other proceeding. 

This meana exaeution proooe^ngs must be pend- 
ing before ^the wHch is asked to e^roiss such 

One ' Obnvt/^ oaiomet pass orders in execution 
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proceedings pending before another Court. Orders must 
be passed by a Court in its own proccedinge. A a no 
execution proceedings are pending before this Court 

whioh passed the decree, no application lies to this 
Court under 3, 36 (6) (a) (i).” 

[7] As to the relief under 3. 34 (i) (b) (ii), 

I am of the opinion that having regard to the 
words used in the sub-section, it ig a matter of 
discretion for the Court concerned whether to 
allow in stalments or not, this ig so in spite of 
the fact that the word “shall” ig used at the 
beginning of the sub-section and also in cl. (ii). 
If the matter is one of discretion, the circum- 
stances are such that the petitioner- appellant 
is not entitled to the exercise of such discretion 
in his favour. ’ 

[8] It wag also contended before ua that the 
application for relief under S, 36 (6) (a) (i) should 
be treated as a suit for relief under s. 36 (i) of 
tbe Bengal Act. Beliance was placed on the 
decision of Bhupendra Nath v. Sushil Gkan^ 
tim, A.I.B. (32) 1945 Cal. 370 : (49 C. W. N. 542), 
Having regard to the circumstances of this 
case, I do not think the application should be 
allowed to be treated as a suit. It is, however, 
unnecessary to examine these matters in detail 
in view of the findings that the Bengal Act 
does not apply. 

[9] For these reasons I agree that the appli. 
cation in revision and the miscellaneous appeal 
must be dismissed with, costs to the deeree- 
holders-opposite party. 

K.S. Appeal d revision dismissed, 

A. I. R. (38) 1931 Patna 411 [C. N. 105.] 

Agarwala 0. J. 

Bamswarath Thakur — Petitioner v. The 
King. 

Criminal Revn. No. 1441 of 1949, D/- 18-11-1949, 

(^) Cotton Xextil68 (Control of Movement) 
Order (1948), Cl. 3 — General permit, els. (2) and 
(3)— Railway parcel —Meaning. 

A comparison of the language of ols. (2) and (3) of 
the general permit makes it quite clear that the Tex- 
tile Oommissioner intends to draw a distinction 
between a passenger's personal luggage and a railway 
parcel, and between goods carried by a goods train, 
and goods carried by a passenger train. Clause (3) of 
the permit is not intended to apply to personal luggags 
at all, and, therefore, railway parcel does not include 
personal luggage as used in tbe general permit. 

[Para 2] 

(b) Cotton Textiles {Control of Movement) 
Order (1948), Cl. 3 — General permit, els, (2) and 
(3) - Applicability. ' 

Clause (3) of the permit is intended to permit an 
unlimited quantity of textiles by passenger train only 
if it does not constitute the personal luggage of a 
passenger travelling by train. If it constitutes the 
personal luggage of a passenger, it is governed by 
ol. (2) and the amount is limited to 10 pounds in 
weight. A person who, therefore, carries in his com- 
partment as his personal luggage doth weighing 
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2 mde., 20 srs,, contravenes the provisions of the 


Order. [Para 2J 

Alcbar Imavi — for Petitioner; G. P. Shahi — for 
the Groion. 

Order, — The petitioner has been sentenced 
to pay a fine of Rs. 500 under S. 7, Essential 
Supplies (Temporary Powers) Act, 1946, for 
contravention of an Order issued under S. 3 of 
the Act, The facts are that the petitioner was 
travelling between the stations of Laheriasarai 
and Darbhanga on the Oudh Tirhut Railway, 
and had with him in his compartment, two 
gunny bags containing cloth weighing 2 maunds 
and 20 seers. 

[2] In exercise of its powers under S. 3 of the 
Act referred to above the Central Government 
has issued the Cotton Textitles (Control of 
Movement) Order, 1948- Section 3 of this Order 
provides : 

'No person shall transport or cause to be trans* 
ported by rail, road, air, sea or inland navigation any 
cloth, yarn or apparel except under and in accordance 
with, (1) a general permit notified in the Gazette of 
India by the Textile Commissioner, or (2) a special 
transport permit issued by the Textile Commissioner.” 

It is not claimed in the present ease that the 
petitioner was protected by a special transport 
permit issued by the Textile Commissioner, 
On 10-9-1948, the Textile Commissioner pres- 
cribed a form of general permit referred to in 
R, (3) of the Order of 1948, and this was pub- 
lished in the Gazette of India dated 11-9-1943. 
This permit divides India into a number of 

zones. Rule 2 of the permit is as follows : 

*^Pransport as personal luggage : Any person may 
transport or cause to be transported by rail, road, air, 
sea or inland navigation, doth or apparel as part of his 
luggage if aueh cloth and apparel do not together 
exceed 10 pounds in weight.” 

It will be observed that there is no limitation 
with regard to interzonal transport. The limita- 
tion is merely with regard to the weight that 

may be transported. Rule 3 is as follows : 

^‘Tran^ort within a zone : Any person may trans- 
port or cause to be transported by road, air, sea or 
inland navigation, or by goods train or as a railway 
parcel by a passenger train, any cloth, yarn or- apparel 
from any place in any zone described in para. 1 to any 
other place in the same zone.” 

It is for a contravention of the former clause 
of the general permit that the petitioner has 
been convicted. It is not disputed now that in 
the compartment in which he was travelling 
he had 2 maunds and 20 seers of textiles in two 
gunny bags, and that he was travelling with 
these goods between Laheriasarai and Dar- 
bhanga, that is to say, he was travelling 
within one of the zones into which the country 
had been divided by the general permit, with 
the quantity of textiles referred to. It is con- 
tended, however, that the accused was entitled 
by cl. 3 to travel within any zone with an 
unlimited quantity of textiles and that the 
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term “railway parcel” in this clause includes 
(she personal luggage of a passenger. The term 
“railway parcel” has not been defined either 
by the Central Supplies Act or by the Order 
passed under it, or by the general permit or by 
the Railways Act. But a comparison of the 
language of els. (2) and (3) of the general permit 
makes it quite clear that the Textile CJommis- 
sioner intended to draw a distinction between 
a passenger’s personal luggage and a railway 
parcel. It is also clear that he intended to 
make a distinction between goods carried by a 
goods train and goods carried by a passenger 
train. Bearing in mind that as personal luggage 
a passenger is permitted to carry either inside 
a zone or betwern zones textiles up to the 
weight of lO pounds as personal luggage, it is 
net difficult to reach the conclusion that cl. (3) 
of the permit is not intended to apply to per-, 
sonal luggage at all, and, therefore, that rail- 
way parcel does not include personal luggage 
as used in this general permit. Normally goods 
are carried by a goods train. But a certain 
amount of merchandise is carried by passenger 
trains, if the appropriate rates of conveyance 
by such a train are paid. A passenger train, 
therefore, may carry both goods and the luggage 
of passengers travelling by the train. Olause (8) 
is not intended to exclude from its operation 
the luggage of passengers travelling by a train. 
Clause (3) is not intended to permit a passenger ‘ 
travelling by a train to carry an unlimited ; 
quantity of textiles, but to permit an unlimited 
quantity of textiles, by a passenger train only, 
if it does not constitute the personal luggage; 
of a passenger travelling by the train. If it 
constitutes the personal luggage of a pa^engefi 
it is governed by cl. (2) and the amount is 
limited to lO pounds in weight. There is no' 
merit in this application which is dismissed. 

D.BM. Application dismissed. 
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AGARWAIiA 0. J. 

Dirgopal Singh and others — Petitioners 
v. Rambrich Singh— Opposite Party, 

Criminal Revn. No. 1364 of 1949, D/- 18-11-1549. , 

Criminal P. C. (1898), Ss. 145, 537— Omission to 
state grounds for satisfaction as to existence of 
dispute — Effect. 

The omission to comply with the express direotion 
of the statute that the Magistrate shall make W 
order stating the grounds on which he is satisfled 
that a dispute likely to occasion a breach of the 
exists cannot be treated as a mere irregularity, ouraWe 
udder 3. 637. Where, therefore, neither the noti^ 
issued to the ' parties nor the order ^sed by 
Magistrate after hearing the parties indicated that ho 
was satisfied as to the existence of any dispute likely 
to cause breach of the peace, the Magistrate oould. no* 
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be Held to Have jurisdiction to proceed with the coni' 
plaint: A.LR. (33) 1935 Oudh 316, Dissent,: A. 1. B. 
(30) 1933 All. 364 Distinq, [Para 3] 

Anno. Or. P. 0., S. 146, N. 16, Pt. 3. 

Bindeshtoari Prasad Sinha — for Petitioners; 
K. D, De and S, C. Mtikkerjee—for Opposite Party. 

A^ftPW&l& G. J. — This is Qiii Qipplicaition 
made to set aside an order passed in a proceed- 
ing under S. 146, Criminal P. 0. The facts are 
that an Assistant Sub-Inspector of Police re- 
ported to the Sub-divisional Magistrate of Bihar 
that the ohaukidar of village Mathura had 
made a report at the police station that certain 
persons vyere obstructing the ploughing of the 
field of Dukhit Singh, and that hence there 
was an apprehension of a breach of the peace, 
and that, in consequence of this, he, the Assis- 
tant Sub-Inspector, had been sent to the 
village by the Officer- in-charge of the police 
station. The Assistant Sub-Inspoctor proceeded 
to state that he went to the village and asked 
the parties not to quarrel and to produce before 
him the evidence relating to their possession. 
Both the parties did this. The Assistant Sub- 
Inspector ended with a suggestion that notices 
under s. 144 of the Code should be issued to 
both parties. The Sub-Divisional Magistrate 
issued notices against both parties on 21-7-1947, 
restraining them from going to the land in 
dispute and calling upon them to show cause 
why the prohibitory order should not be made 
absolute. Both parties appeared and filed 
written-statements in which each of them denied 
that he was likely to commit a breach of the 
peace, but asserting that his opponent might 
do so. On 10th September, the Magistrate 
decided to convert the proceeding into one 
under S. 145, and issued a notice to each party 
that from the police report and from the show- 
cause petitions he was satisfied that a bona 
fide dispute relating to possession of the land 
in question existed between the parties, and 
be, therefore, required them to appear in his 
Court and put in their written-statements 
regarding possession over the subject-matter of 
the dispute. Thereafter, evidence in the case 
was heard, and the order complained of was 
made. The order is challenged on the ground 
that the Magistrate has nowhere recorded that 
he was satisfied of the existence of a dispute 
likely to lead to a breach of the peace. He did 
not state so in the notice which he issued to 
the parties, nor record it in the order-sheet, 
and his fin&l order makes no mention of the 
existence of a dispute likely to occasion a 
breach of the peace. It is, therefore, argued 
that, although the Magistrate may have been 
aatisfied that there was a bona fide dispute 
with regard to possession between the parties, 
there is no indication that he was satisfied that 


that dispute was likely to occasion a breach 
of the peace. 

[ 2 ] Section 145 of the Code provides that 
whenever a District Magistrate, a Sub-Di vi- 
sional Magistrate or a Magistrate of the first 
class is satisfied that a dispute likely to cause a 
breach of the peace exists concerning any land, 
he shall make au order in writing stating the 
grounds for his being so satisfied. The statute, 
therefore, quite clearly requires that the Magis- 
trate shall be satisfied of the existence of a 
dispute likely to occasion a breach of the peace 
and requires him to make an order in writing, 
stating the grounds for his being so satisfied’ 
It is contended on behalf of the opposite- party, 
however, that the omission of the Magistrate 
to record that he is satisfied that the dispute 
between the parties is likely to occasion a 
breach of the peace is a mere irregularity to 
which s. 537 of the Code applies, and reliance 
is placed on the decision of a Full Bench of the 
Allahabad High Court in Kapoor Chand v. 
Suraj Prasad, 55 ALL. 301 : (A. I. R. ( 20 ) 1933 
ALL. 264 : 34 Cr. L. J. 414 P. B.). The facts of 
that case were that one Suraj Prasad filed a 
petition under S. 145 of the Code alleging that 
his master Ghunni Lai was in possession of a 
house, and that the opposite party were trying 
to interfere with that possession, with the 
result that there was likely to be a breach of 
the peace. The Magistrate took down the state- 
ment of Suraj Prasad on oath, and directed a 
police enquiry into the matter. On receipt of 
the police report he recorded the following 
order : 

“There appears to be some basis for this oomplaint, 
to judge from the police report.*' 

The case was then transferred to another 
Magistrate, who issued notices under S. 146 to 
both parties without recording that he was 
satisfied that the dispute between the parties was 
such as might lead to a breach of the peace. 
The opposite party, however, when he appeared 
before the Magistrate raised this point, and 
the Magistrate, on the evidence that was ad- 
duced before him, came to the conclusion that 
there was a likelihood of a breach of the 
peace. The final order that was passed in that 
case was challenged on the ground that the 
Magistrate had not recorded his satisfaction 
with regard to the likelihood of a breach of the 
peace prior to the institution of the proceedings 
or in the notice to the parties. The Full Bench 
took the view that the omission to do this was 
covered by 3. 637 of the Code. They drew a 
distinction between a case in which a Magig. 
trate is not satisfied regarding the existence of 
a likelihood of a breach of the peace before 
initiating the proceedings and a case in which 
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although satisfied, he has not recorded that he 
is so satisfied. This is quite clear from the 

follovring observation : 

“In tbesc circainatiinces, aUlion^;h we are of opinion 
that tlic Magistrate did not follow the letter of the 
law, we have every reason to believe that he was 
satisfied in his mind, on a perusal of the police papers 
and the sworn statement of the applicant, that there 
was a lilceliliood of the breach of the peace. Further, 
it appears that the opposite parties, on receipt of the 
notice, did raise the question as to the likelihood of a 
breach of the peace. The learned Magistrate expressly 
applied his mind to that point, and, on the evidence 
before him, came to the conclusion that there was a 
likelihood of a breach of the peace.” 

In the present case there is no indication that 
either of the parties raised this question before 
the Magistrate, or that at any stage of the pro- 
ceedings the learned Magistrate applied his 
mind to that question. 

[3] One of the learned Judges of the Pull 
Bench case, King J., subsequently became 
Chief Justice of the Chief Court of Oudh, A 
decision of King G. J., in B. B. Asghari 
Khanam v. Emperor ^ 11 Luck. 15T : (a. i. E, 
(22) 1935 Oudh 316 : 36 Cr. L. J. 656) was also 
relied on by the opposite party. In the course 
of the judgment in that case the learned Chief 
Justice observes that it must be conceded that 
a Magistrate cannot take action under S. 146 
unless he is satisfied regarding the existence of 
a dispute likely to cause a breach of the peace, 
and the mere fact that a Magistrate issues an 
order under S. 145 (l) would not necessarily 
lead to the inference that the Magistrate was 
satisfied regarding the existence of a dispute 
likely to cause a breach of the peace. In that 
case the proceedings stated on the complaint 
of one Eagho Earn who applied to the Sub- 
divisional Magistrate for action under S. 145 
stating that he had been in possession of the 
land in dispute for some years, that he had 
sown the kharif crop during the current year 
and that on the vth July certain of the opposite 
parties came to the land armed with lathis and 
tried to turn him out by force. He also alleged 
that on the 23rd of July when he went to the 
field to weed the crop the opposite party ap- 
peared armed with lathis and prevented him 
forcibly from weeding the crops and threaten- 
ed to kill him if he did not desist from culti- 
vating the plot in dispute. The Magistrate took 
down the statement of Eagho Earn on oath and 
the latter supported the allegations which he 
had made in his complaint. Thereupon the 
Magistrate issued an order directing the issue 
of notices under s. 145 (l) and calling upon the 
parties to put in their written- statements, but 
without recording the fact that he was satisfied 
that the dispute between the parties was likely 
to occasion a breach of the peace. The learned 
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Chief Justice held that this omission was a mere 
irregularity. I am not so sure myself that the 
omission to comply with the express direction 
of the statute that the Magistrate shall make 
an order stating the grounds on which he ia 
satisfied that a dispute likely to occasion a 
breach of the peace exists can be treated as a 
mere irregularity. But, for the purposes of this 
case, assuming it to be so, the question still 
remains whether the materials before the- 
Magistrate were so coercive that it should be 
held that he must have been satisfied that the 
dispute was likely to occasion a breach of the 
peace, although he has not recorded that he 
was so satisfied. Unlike the two cases to which 
reference has been made, there was no state- 
ment on oath before the Magistrate. All he had 
before him was the report by an Assistant Sub- 
Inspector of Police in which the only reference 
to the existence of a dispute likely to occasion 
a breach of the peace was the statement of a 
chaukidar, that is to say hearsay evidence. 
He had, of course, before him also the written- 
statements which the parties filed in the pro- 
ceeding under S. 144. In these statements, how- 
ever, both parties disclaimed any intention of 
committing a breach of the peace, although 
purporting to be apprehensive that their oppo- 
nents might do so. It may well be, in these 
circumstances, that the Magistrate, while being 
satisfied as to the existence of the dispute, was 
not prepared to accept the allegations that the 
opposite party was likely to cause a breach of 
the peace. In fact, the language of the notice 
issued to the parties in this case indicates either 
that the Magistrate was oblivious of the neces- 
sity of being satisfied that the dispute was one 
likely to occasion a breach of the peace or that, 
from the materials before him, all that he 'WaS 
satisfied about was that a hona fide dispute 
existed. Even after hearing the evidence of the 
parties his order makes no reference to any evi- 
dence that was before him of the likelihood or 
the dispute leading to a breraoh of the peace*- 
and does not state that he had come to any 
such conclusion. In the circumstances, I muS® 
hold that the Magistrate had no jurisdiction to 
enquire into this complaint in view of the ab^ 
sence of any reason to suppose that he'wfifi 
satisfied that the dispute before him was sniib 
as to be likely to lead to a breach of the pea^* 
The order is, therefore, set aside. The 
trate will, of course, be entitled to start a 
proceeding if he is now satisfied that there is 
between the parties a dispute that is likely 
lead to a breach of the peace. , ^ ' 
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SiNHA AND EeUBEN JJ. 

Amhica Prasad Singh a7id another — Ap~ 
pi^lants V. Mam Gkaritar Si7igh and aiiother 
Mespondenis, 

A, P. O. 0. No. 75 of 1947, D/- 21-12-1949. 

Ca) Transfer of Property Act (1882), Ss. 3 and 

6 — Actionable claim'' and “right to sue” 

The words “right to sue" do not connote the 
same thing as the words “actionable claim." 

[Para 8} 

Anno. T, P. Act, S. 6 N. IG; S. 3 N. 21. 

(b) Transfer of Property Act (1882), Ss. 3 and 
130— Actionable claim— Decretal debt -Civil P. C. 
(1908), O. 21, R. 16. 

^ A decretal debt is an actionable claim. The provi- 
flioiu of O. 21, B. 16, Civil P. lO., do not necessarily 
indicate tbat the Legislature regarded a decree as 
ontside the scope of actionable claims. [Paras 6 <fc 81 

Anno. T. P, Act, S. 3, N. 23. 

— for Appellants; Iia9?ichandra 
,Frasad Singh and Lakshmi Narayan Sinha — for 
^^wndenis. 

Bonbon J. — This appeal by the exeoutiDg 
decjree-holders is directed against an order of 
tbe Subordinate Judge at Gaya allowing an 
application under s. 47, Civil P. 0. 

[2] The decree under execution was obtained 
by ouePuran Dai, proprietress of village Kathar, 
against Jagmohan Singh and twenbythree others 
for arrears of rent for the years 1338 to 1343 
Faali in respect of a mokarrari tenure in the 
village. The decree was for an amount of 
Ba. 9774, After realising Es. 7000 out of this 
Bum by execution Mt. Puran Dai, on 8-7-1943, 
Bold her milkiat interest in the village and the 
balance of the decretal dues to Ambica Prasad 
Singh, appellant 1, Mahesh Pandey, appellant 
s and one Adit Singh. The shares of these 
vendees are specified in the sale deed as being 
0-5-6 pies, 0-6-6 pies and 0-4-0 annas respecti- 
vely. Execution was taken out by the two 
appellants in the year 1946 under o. 21, Er. is 
and 16, Civil P. C. It was sought against only 
three of the judgment-debtors, who are resi- 
dents of Mauza Jarao, the other judgment- 
debtors being residents of Kathar. The objection 
TOideaf S. 47 filed by two of these judgment- 
debtora has succeeded on two grounds : (i> that 
twelve azmas of the decretal dues have been 
transferred to one or other of the judgment- 
debtors and, therefore, an application for their 
recovery - by execution do^ not lie under pro- 
2^’* to o* fli, R. 16, and (2) that, as to the 
iB maintng fotir annas share, the appellant 
Ambioa Pr^ad is legal practitioner and, there- 
lore, u debarr^ by s. 136, T. P, Act, from 
enforcing by execution a decree obtained by 
lam by assignment. The correctness of the 
daoBSioii is olialleaged in respect of both these 
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[8] As regards the first ground, the challenge 
has been somewhat half hearted, the reason 
being that the case of the applicant judgment- 
debtors is practically conceded by the execution 
petition itself. It seems to have been admitted 
before the Subordinate Judge that, subsequent 
to the transaction by which Puran Dai trans- 
ferred her interest to Ambica Singh and others, 
there have been several transactions by which 
Mahesh Pandey and Ambica Singh have trans- 
ferred portions of their interest to either the 
judgment. debtors or to close relatives of the 
judgment-debtors, the resulting distribution 
being that from Ambika Singh the daughter- 
in-law of Odai Nath Singh judgment- debtor' 
has got a share of one and a half annas, and 
from Mahesh Pandey, Mahabal Singh judg- 
ment, debtor, the wife of Basudeo Singh judg- 
ment-debtor, the mother of Matukdhari Singh 
judgment- debtor, daughter-in-law of Jagmohan 
Singh judgment- debtor and the wife of Ramdeo 
Singh judgment-debtor have got respectively 
the shares of ten dams, fifteen dams, fifteen 
dams one anna and one anna making a total 
of four annas, thus leaving Mahesh Pandey with 
a share of two and a half annas. We find in 
the execution petition that all these purchasers^ 
are named as proforma judgment-debtors, 
that is to say, judgment-debtors against whom- 
no relief is sought in the execution proceeding. 
Further among the judgment-debtors, we find- 
Adit Singh and in the explanation given in the- 
execution petition, there is a note that he is- 
the farzidar of the wife of Gariban Singh 
another of the judgment-debtors. The inclusion 
of all these persons as judgment-debtors clearly 
supports the case of the appellant-petitioners 
that these purchases were benami purchases^ 
by the judgment-debtors themselves. As regards 
the two and a half annas share remaining with 
Mahesh Pandey, the case of the applicant- 
judgment- debtors is that he is the farzidar of 
the judgment-debtors Ohhabinath, whose son- 
in-law he is. The relationship was denied, but 
the evidence strongly points to the correctness 
of the Subordinate Judge's conclusion that he 
is, in fact, so related. Direct evidence to this 
effect was given by Earn Oharitar applicant 
(A, W. 2) and Jhako Singh {A. w. 3). The ap*. 
plicant judgment-debtors took the bold course of 
examining as a witness on their behalf one of the 
judgment- debtors belonging to village Kathar, 
in respect of whom the allegation of farzi 
purchase bad been made, namely, Eamdeo 
Singh. Naturally, the witness did not support 
the story of the alleged relationship, but instead' 
of a direct denial, he said that he did not know 
if there is any such relationship. An equal' 
onoertainty was shown by Baibhadar Singh,. 
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'Witness 1 for the executing decree- holders, who 
began by a statement that Chhabinafch is not 
the father-in law of Mahesh Pandey, went on 
to the pretence that, though Ohhabinath is his 
00 - villager and his uncle he does not know if 
Chhabinath has or has not one daughter and 
ended by saying that he “cannot deny if 
Mahesh Pandey is the son-in-law of Ghhabi- 
nath.” This assumption of ignorance, which 
cannot but be false, speaks for itself, and, if 
we take this behaviour and consider the purchase 
in the name of Mahesh along with the numerous 
purchases in the names of close relatives of the 
judgment-debtors and relating to small portions 
of the decree, there can be little doubt that 
the purchases were, in fact, on behalf of the 
judgment-debtors. Apparently, the judgment- 
debtors by a series of purchases are trying to 
apportion between themselves the liability for 
satisfying the decretal dues, and execution has 
been taken out in the present case against the 
judgment-debtors who belonged to another 
village and, apparently, have not come into 
this scheme of adjusting the liability by private 
transactions. 

[4] In connection with the plea of farzi 
purchase by the judgment -debtors, it has been 
suggested to us that the Subordinate Judge was 
under a mistake as regards the nature of the 
interest purchased by Mahesh Pandey and Adit 
Singh and transferred by the former to the 
persons named above. The fact is, we' were 
told, that the purchase of these two persons 
was confined to the milkiat interest alone and 
that the decretal dues were entirely purchased 
by Ambica Singh, This was not the case of the 
executing decree- holders before the Subordinate 
Judge and is . contradicted by the execution 
petition itself, since Mahesh Pandey is included 
as an executing decree-holder. This case has 
not been made out in the memorandum of 
appeal to this Court, and it is not open to the 
appellants to take this ground now. 

[5] I come now to the second point. Sec- 
tion 136, T. P. Act, provides that no Judge, 
legal practitioner or officer connected with any 
Court of Justice shall buy or traffic in, any 
share of or interest in any actionable claim, 
and no Court of Justice shall enforce at his 
instance, any actionable claim so dealt with 
by him as aforesaid. It is urged that decretal 
dues are not an actionable claim within the 
meaning of this section. In support of this con- 
tention reference is made to Afzal v. JRam- 
kumatj 12 Cal. 610, Dagadv, v. Vanjit 24 Bom. 
502 : (2 Bom. L. R. 414) and Krishnaswami 
Naidu V. Andi Chetti, 51 Mad. 681 ; (A. i. R. 
(i6) 1928 Mad. 478). Of these decisions, only the 
first is a reasoned judgment. Their Lordships 


gave four reasons for their holding that a decree 
is not an actionable claim, firstly, that what is 
intended by this term is an actionable nlainri 
and not a claim which has already passed into 
a decree, secondly, that the Code of Civil Pro- 
cedure, which was passed in the same year as 
the Transfer of Property Act, distinguishes 
between debts and decrees, tMrdly, that in 

S. 232, Civil P, 0., there is special provision 
regarding the transfer of decrees and the notice 
necessary to be given in such cases and, fourthly, 
that s. 233 of the Code lays down the same rule 
in the case of decree as is prescribed by S. 137, 

T. P. Act, in the case of debts. The decision in 
Dagadu's case, 24 Bom. 502 : (2 Bom. L. E. 414) 
merely follows the authority of the Calcutta 
decision. Krishnaswami’ s case, 61 Mad. 681 : 
(a. I. R. (is) 1928 Mad. 478) follows these two 
decisions and cites also Govindarajulu Naidu 
V. Banga Bao, 40 M. L. J. 124 : (A. I. R. (8) 1921 
Mad. 113), which merely decides that a judgment 
debt is property and that a transfer of it by 
the guardian of a minor does not require the 
Court’s consent under O. 32. R. 7, Civil P. 0, 
Analysing the reasons given by their Lordships 
in the case of Afzal, 12 cal. 610, they do not by 
themselves appear conclusive. The first ground 
seems to be plausible enough, but it is based on 
a mere consideration of the meaning of the 
words “actionable” and “claim” that is to say, 
a claim in respect of which an action lies is an 
actionable claim, and one in respect of which 
action has been taken and has fructified in a 
decree is not an actionable claim. It may be 
true that the Civil Procedure Code makes ft 
distinction generally between debts and decrees. 
But there is necessarily a difference between 
the two independent of the question as to whe- 
ther decrees are or are not actionable olainiB. 
A debt may arise in various ways ; a decretal 
debt is a particular form of debt in which thO' 
liability of one party to another has been 
determined and fixed by a Court. The two are,' 
therefore, not the same thing, although one is 
included in the other. Section 232, Civil P. 0., 
of 1882 corresponds to 0. 21, R. 16 of the present 
Code. It provides for the execution of a decree 
at the instance of the transferee, where the 
decree has been transferred by Msignment in 
writing or by operation of law. It requires as 
a condition precedent to execntion, that whwe 
the transfer is by assignment, notice in writing 
of the application shall be given to the tran^ 
feror and the judgment-debtor. These prpw-j 
sions merely specify the conditions requisita 
for a transferee to obtain execution of tb^ 
transferred decree. They do not neoeesanlr 
indicate that the Legislature regarded a deoif^ 
as outside the category of actionable daims and* 
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not affected by the provisions of the Transfer 
of Property Act relating thereto. Section 137 , 
X* P. Aot| enacts that the person to whom a 
debt or a charge is transferred shall take it 
subject to all the liabilities to which the trans- 
feror was subject in respect thereof at the date 
of the transfer. Section 233, Civil P. C., makes 
«.n equivalent provision in respect of decrees. 
This may have been done cx mcbjore cautela, 
the idea being that a judgment-debt, being 
ascertained by a Court, might be treated as 
carrying greater weight than an ordinary debt 
and, therefore, being likely to he regarded as 
over-riding equities. 

[6] The decisions in the above mentioned 
cases may at first sight be justified by the 
definition of an actionable claim in S. 130, 
T. P. Act, as originally enacted : 

^ ‘'A claim which tbe civil Oourta recognise as afforti- 

ground for relief is actionable whether a suit for 
Its enforcement is or is not actually pending or likely 
to become necessary.” 

The mention of the pendency of a suit in the 
latter^ part of the definition suggests that the 
word actionable is used with reference to the 
possibility of the debt being sued for. Some 
doubt on this interpretation is cast, however, 

cl. (d) of s. 135 as originally enacte'd : 

“Where an actionable claim is sold, he against 
whom it is made is wholly discharged by paying to the 
buyer the price and incidental expenses of the sale, 
with interest on the price from the day that the 
buyer paid it. Nothing in the former part of this 
section applies .... 

(d) where the judgment of a competent Court has 
■been delivered affirming the claim, or where the claim 
has been made clear by evidence and is ready for 
judgment.” 

[7] Some doubt arose as to the meaning of 

13 oIOfIISO . It was interpreted by the Calcutta 

and Bombay High Courts to mean that the 
transferee of an actionable claim could recover 
the whole amount due if he succeeded subse- 
quently to the transfer in obtaining a decree 
for this sum. The Allahabad High Court, 
however, held that the clause referred to the 
state of things existing at the time of the 
-assignment, that is to say, the claim had 
•already become fixed by a judgment of a com- 
petent Court or had been made clear by evidence 
-and ready for judgment at the time of the 
•^signment. The latter view was accepted and, 
in my opinion, rightly by a Full Bench of the 
-Madras High Court in Nilakanta v. KrisJma- 
IS Kad. 325 (pb). On this interpretation, 

At would appear to follow that a judgment-debt 
■is an actionable claim, 

[8] In the course of argument before ue, 
'Several other deoisions were referred to as 
^u^ojities for the proposition that a judgment- 
<aeiit is not actionable olaim. Ymkatarcma 
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Atyar v. Bamasami Aiyer, 44 Mad. 539 : (aib 
(8] 1021 Mad. 5G), Prasanno Kuviar v, Ashutosh 
-Hop, 18 cal. W.N. 450: (a.i.r. (i)igi 4 Cal. 60} and 
ILuri Prasad v. Kodo Marya, I Pat. L. J. 427 : 
(A.I.R. (3) 191G Pat. 10) are merely authorities 
that a deci’ee for tJie ascertainment of mesne 
profits is not a right to sue’’ within the mean^ 

mg of cl. (e) of s. 6, T. P. Act. There is iaa 
loason tor thinking; that the words * 'right 
sue” connote the same thing as the wordJ 
actionable claim,” The terms ‘‘sue” and “suit*’| 
are well \inderstood in India. They occur in 
the Code of Civil Procedure and have acquired 
a technical meaning. In cl. (e) of s. G, there is, 
therefore, a distinct reference to a right on the 
basis of wliich a suit can be brought. Had the 
Legislatiire^intended that the terms “action- 
able clainV’ should have a similar meaning, ib 
seems unlikely it would have used the word 
actionable” rather than a word derived from 
the terms “suit.” The difference in language 
between S. 6, cl. (e) and the provisions of 
Chap. 8, T. P. Act, tlierefore, suggest that; 
there was no intention on the part of the 
Legislature to exclude judgment-debts from the 
category of actionable claims. Ganpat Rai y. 
Sarupi^ 1 ALL. 446, which has also been cited, 
is merely an authority that the purchaser of a 
simple mortgage decree does not acquire a lien 

on the property mortgaged, 

f9] Coming to the Transfer of Property Act, 
as it now stands, it is doubtful whether Afzaly] 
Bam Kumar, (12 cal. GiO) {ante) can be re.* 
gaided as an authority for the proposition iot 

which it is cited. Actionable claim is now 
defined as, 

“a claim to any debt, other than a debt secured by 
mortgage of immovable property or by hypothecation 
or pledge Of movable property, or to any beneficial 
interest in moveable property not in the possession, 
ei^ther actual or constructive of the eJaimant, which 
the civil Court recognise as affording grounds for 
relief, whether such debt or beneficial interest be 
existent, aocruing, conditional or contingent.” 

The icfcrcncc to the pendency or othorwis© of 
a suit which occurred in the previous definition 
has been omitted. The definition has beenj 
brought into accord with the concept in BngliBh 
law of a chose in action, vide Halsbury’s Laws 
of England, second Edn., vol. 4 at p. 4i8 : 

“The expression ‘chose in action* or ’thing in 
action’ in literal sense means a thing recoverable by 
action, as contrasted with a chose in possession, i.e. 
a thing of which a person has not only ownership but 
also actual physical poEBesfiion. The meaning S the 

expression has varied from time to time, bnt it is 
now used to describe all personal rights of property 
which can only be claimed or enforced by action, and 
not by taking physical possession. It is used in res- 
pect of toth corporeal and incorporeal personal nm. 
perty which is not in posBession,” 

The term “chose in action” appears to be very 
elastic and Halsbury mentions that it include* 
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claims which are not enforceable in Court but 
which depend for their reduction into posses- 
sion, if they are so reducible at all, upon a 
variety of conditions {ibid, Art. 782). The dis- 
tinction in English law appears to be between a 
chose in action and a chose in possession. The 
former term indicates a claim in respect of 
which some action is necessary before it comes 
into possession of the person entitled thereto. 
This action is not confined to something indi- 
cated by the word “action” in a technical sense, 
and as just mentioned, no legal proceeding may 
be possible for reducing it into possession. 
Further it is clear that the term “action” 
covers proceedings in execution, and that judg- 
ment debts are regarded as chose s in action 
[ibid, Art. 786). They seem also to have been 
treated as choses in action in the Supreme 
Court of Judicature Act of 1873, 36 and 37 vict. 
ch. 66 : Forster v. Baker, (1910) 2 K. B. 636 ; 
(79 L. J. K. B. 664) and in the Law of Property 
Act, 1925, vide Halsbury’s Laws of England, 
Second Edn., Vol, 4. Art. 794). 

[lO] In the case of choses in action, therefore, 
there is no reason for interi)reting the w*ord 
action in a technical sense so as to exclude a 
judgment-debt. Still more in India, where the 
word “action” is not used in a technical sense, 
there is no reason to interpret it in this manner. 
I am supported in this conclusion by S. 130, 
T. P, Act, as it now stands, which provides in 
sub- s. (2) that the transferee of an actionable 
claim, may upon the execution of a proper 
instrument of transfer, “sue or institute pro- 
ceedings” for the same in his own name 
without obtaining the transferor's consent to 
such “suit or proceedings,” 

fill I may further cite in support of this 
conclusion Govardhan Das v. Friedmans 
Diamond Trading Go, Ltd,, AI.E.(26) 1939 Mad. 
643 ; (l88 I. C. 878) which unfortunately gives 
no reason, and Digamhar v. Satisli Chandra, 
A.I.R. (26) 1939 Cal. 717 : (185 I. C. 368) which, 
however, is based on some special facts. I may 
also refer to Vythilingam Padayachi v, 
Sitharam Ayyar, 23 Mad. 449 : (lO M.L.J. 77) 
■where the decree in question was the decree 
of a foreign Court. 

[12] In the result, I must hold that the 
Subordinate Judge has decided correctly on both 
the grounds and this appeal has no merits. The 
appeal will, therefore, be dismissed with costs. 

[13] Sinha J* — I agree. 

I 

Appeal dsmissed. 
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Manohab Lall and Ramaswami JJ. 

Bamkhelawan Poddar and others — Peti- 
tioners V. The King, 

Criminal Eevn. No. 216 of 1949, D/- 23-8-1949, 

Public Safety — Bihar Maintenance o! Public 
Order Ordinance (4 [IV] 1946), S, 6 (1) — Notifica- 
tion prohibiting any meeting or procession without 
sanction is ultra vires. 

Section 6 enables the Provincial Government to 
prohibit public meetings and in snb-s. (2) enacts that 
a public meeting would be deemed to include a meeting 
which is open to any class or portion of the public 
whether held in a public or private place and whe- 
ther admission thereto is restricted by the issue of 
tickets or otherwise. But the statute does not corner 
upon the Provincial Government the power to prohibit 
other meetings, for instance, meetings to which the 
public or any class of them are not admitted. [Para 5] 

TVhere, therefore, a notification by the Provincial 
Government prohibits any meeting or procession with- 
out the sanction of the District Magistrate or Addi- 
tional District Magistrate the Provincial Government 
acts in excess of the authority conferred upon them 
under S. 6 (1) of the Ordinance and the notification is 
ultra vires and no offence committed by violating it* 
1917 A. 0. 260 and (1929)1 K.B. 619, Bel, on.fPara 6] 

LaJishmi Narain Sinha — for Petitioners; K, P* 
Varma — for the Crown, 


Ramasisaiili J* — Ifc is essential at the out- 
set to relate the material facts giving rise to 
this rule, 

[2] On 14-11-1946, Provincial Government is- 
sued a notification under S. 6 (l), Bihar Mainten- 
ance of Public Order Ordinance, 1946. By this 
notification, Government banned all processions, 
meetings, or assemblies except with the permis- 
sion of the District Magistrate. The Ordinance 
was repealed on 15-3-1947, but the notifications 
issued under it were kept in force by S. 19, 
Bihar Maintenance of Public Order Act, 1947. 
The applicants were prosecuted before a Magis- 
trate on the allegation that on 11-12-1948 
had assembled in uniforms to hold R. S. B. 
pEiTEbdo in fcho compound of the hospit&l & 
Teghra. On 29-12-1948 the learned Magistr^®- 
convicted the applicants under S. 6 (4) of the 
Act and sentenced them to suffer rigorous im- 
prisonment for three months each and to 
a fine of Rs. 600 each. On 6-2-1949 the , 
Sessions Judge upheld the conviction but reduced 
sentence of imprisonment to the period 
undergone and the amount of fine to BS. 


each. . 

[a] The first argument in support of the rule 

is that the notification issued by the ProTinoiW 
Government is beyond the scope of the , 
conferred under S. 6, Bihar Maintenance of 
Order Ordinance. Learned Advocate re^ 
to the unreported decision, JRamhhelawaf^ **9 
V. The King (or. App. No. 270 of 1948 decided 
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**? ® 1*1^® Ordinance provides : 

nn^rJUa « Proyinoial GoTornmcfl^t may, for tha 

Ar the mainten 

anoe of public order, by general or special order, prohi- 

\mpose conditions upon, the holding or 

eemW^w^ processions, meetings or^ as- 

(2) For the purposes of sub-a. (1) any procession 
meeting or assembly, which is open to the^ public or 
any class or portion of the public, whether held in a 
public or a private place and whether admission there- 

■? If by the issue of tickets or otherwise, 

shall ^ deemed to be a public procession, meeting 
assembly as the case may be. “ 

(3) Any police officer may take such steps, and use 
such force, as may be reasonably necessary for secur- 
ing compliance with any order made under this sec- 
tion. 

person contravenes any order made under 
this section he shall be punishable with imprisonment 

for »Jerm which may extend to one year or with fine 
or with both. 
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[ 5 ] THg s6ctioii 6nabl6s the Provincial Gov- 
ernment to prohibit public meetings and in 
9ub-s. ( 2 ) enacts that a public meeting would 
be deemed to include a meeting which is onen 
ko any oh^ or portion of the public whether 
held in a public or private place and whether 
admission thereto is restricted by the issue of 
|tickets or otherwise. But the statute does not 
confer upon the Provincial Government the 
power to prohibit other meetings, for instance, 
meetings to which the public or any class of 
thenu are not admitted. The Government noti- 
fication dated 14-11-1946, reads as follows : 

"In exercise of the powers conferred by sub-s. (1) of 
8, 6,- Bihar Maintenance of Public Order Ordinance 
(Bihar Ordinance IV [4] of 194 G), the Governor 
of Bihar, in view of the communal situation in the 
pTO^nce, is pleased to direct that no meeting or pro- 
eession shall be held without the Banction of the Dis 

trict Magistrate or Additional District Magistrate, as 
the case may be." 

[6^ Since this notification prohibits any 
meeting or procession without the sanction of 
the District Magistrate or Additional District 
Magistrate, it is manifest the Provincial Gov- 
^ernment have acted in excess of the authority 
conferred upon them under s, 6 (i) of the 
Ordinance. In my opinion, the notification is 
ultra vires and the petitioners committed no 
offence by violating it. 

[ 7 ] It is axiomatic that an executive order 
made subordinafceiy by the Government by 
l^rtue of the authority of a statute is subject 
to^ the judicial test whether the order falls 
within the periphery of the power thus con- 
feur^. If it ^Qgg jIj jg utterly void and of 

^8^ constitutional importance 
of this fiinotibn is well expressed by Lord Shaw 
m Bex V. Malliday, (1917) A. 0 . 260 at p. 387 ; 
We^D. J. K. B, 1119) ; 

the power is parliament ; the wellder 
w M Government, Whether the Government hm 
Mideeabd its statato^ mandate is a question of uHra 


or inira vires such as that which is now beine tried 
I^n so far as the mandate has been exceeded there lurk 
the ekments of a traneition to arbitrarrOovernment 

public danger, 

venkrefiTn ^ legislative eSorts and the oon- 

OrdersTn Executive of a refuge to the device of 

^ increase that danger tenfold 
jodioiary to approach any such action of the 
vernment in a spirit of compliance rather than of 
independent scrutiny." 

[8] In Zinff V, M mister of Realth-, Ex parte 
Vavzs, (1929) 1 K. B. 619 : (98 L. J. K. B. 636), 
an improvement scheme purporting to be made 
under the provisions of the Housing Act, 1925, 
after providing for the acquisition and clearing 
of an unhealthy area, proceeded to empower 
the local authority to sell, or otherwise dispose 
of as they thought fit, the cleared area or to 
appropriate it for any purpose approved by the 
Minister of Health. The scheme further pro- 
vided that if the Minister so required the local 
authority should provide a number of dwellin^^g 
not exceeding 72 , 'suitable for accommodation 
of persons of the working classes, on a site 
either withm or without the area. The scheme 
had been presented to the Minister with a 
petition for its confirmation. The Court of 
appeal held that a rule nisi for a writ of 
prohibition prohibiting the Minister from pro- 
ceeding further in the matter of the scheme 
must be made absolute on the ground that the 
Act did not authorise an improvement scheme 
containing an unrestricted power to sell or lease 
the cleared area, so that the Minister had no 
jurisdiction to consider the scheme, At n 69 ^ 
Lord He wart states : 

"There iB indeed a precise and limited power coh- 
ferred on the local authority to sell or let all or any 
part of the area comprised in the scheme. But it is 
a power guarded by special conditions and limita- 
tions. The selling or the letting is to be for the pur- 
pose of enabling the purchasers or the ieesees to carrv 
the scheme into execution and not otherwise. In other 
words m the Act there ie a limited power to sell or to 
let while the purpose of the scheme before us is £0 
confer on the local authority a power to sell, or to let 
freed from those or any limitations. ” 

[9j The conviction in the present ease must 
also be quashed upon the ground that the exten- 
sion of the Bihar Maintenance of Public Ord* 

Act, 1947, has been declared invalid by a iude- 
ment of the Federal Court. 

[10] Section 1 { 3 ) of the Act enacted that it 
shall remain in force for a period of one year 
from the date of its commencement. The pro- 
viso contained a power to extend the operation 
of the Act for a further period of one yea^ by 
the resolution of the two Houses of Legislature 
of the Province, and further gave the Provincial 
Qovernnaent the power of modification, if any 
ef the Act. The Federal Court decided by their 
3 'odgment dated 28-6-1949, (reported in Jatin. 
dra Nath v. Province of Bihar , a.i.e. (36) 1949 
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F.c. 175: 50 CT.L.-T. ‘^37) that the proviso was ultra 
vires of the Provincial Legislature, and the ex- 
tension of the Act heyoiid one year was invalid. 
The Federal Court also held that Bihar Act v [5] 
of 1949 was infruetiious as the Bihar Maintenance 
of Public Order Act of 1947, which it sought to 
amend, had come to an end when the first year 
expired. On y-t»-l949 the Governor of Bihar 
promulgated ordinance II [2] of 1949. On 21-6- 
1949, this ordinance was declared ultra vires 
and invalid by a judgment of this Court. On 
the next date, that is, on 22-6 1949, the Gover- 
nor of Bihar promulgated ordinance ir [4] of 
1949 which re-enacted, in substance, the provi- 
sions of ordinance ii [2] of 1949, which it pur- 
ported to l epeai. Mr. K. P. Varma referred to 
S3* 23 and 24 of this Ordinance. Section 23 
states ; 

*‘3}he Bibav Waiutenacce of Public Order Act, 1947, 
aa extended for one year by a notification issued by 
the Provincial Government orsa resolution passed by 
the Bihar Legislative .Assembly and agreed to by the 
Bihar Legislative Council and as amended by the 
Bihar Maintenance of Public Order (Amendment) Act 
1948 and tho Bihar Maintenance of Public Order 
(Amendment) Act, 1949, hereinafter referred to as the 
said Act), and the Bihar Maintenance of Public Order 
Ordinance, 1949 (hereinafter referred to as the said 
Ordinance) are hereby repealed.” 

Section 24 is to the following effect : 

*‘All proceedings commenced, officers appointed or 
authorised, rules and orders made, sentences passed 
or acta ordered or done whether in exercise of any 
jiirisdictioti or power conferred or purporting to have 
been conferred by or under the provisions of the said 
Ordinance shall be continued and be deemed to have 
been respectively commenced, appointed or authorised, 
made, passed, ordered or* done under this Ordinance 
and any enactment or document referring to any of 
the said provisions aliall be construed to refer to this 
Ordinance or to the corresponding provision thereof,” 

[11] But it la manifest that S. 24 does not 
save orders made or sentences passed under the 
Bihar Maintenance of Public Order Act, 1947, 
or the Amendment Acts XXIX [29] of 1948 and 
V [5] of 1949. Section 24 only refers to orders 
made or sentences passed under the provisions 
of ordinance n t2j of 1949. 

[12] , It must, therefore, be held upon the 
authority of the decision of the Federal Court 
that the conviction in the present case is illegal. 

[13] Upon tliese grounds I should make the 
rule absolute and set aside the sentences imposed 
on the applicants. 

[14] Manobav Lall J. — I agree. The exten- 
sion of the Bihar Maintenance of Public Order 
Act, 1047, has been declared ultra vires by 
their Lordships of the Federal Court. To get 
over this difficulty, Mr. K. P. Varma relied 
upon S3. 23 and 24 of ordinance IV [4] of 1949 
which was promulgated on 21-G-1949, and which 
re-enacted, in substance, the provisions of ordi- 
nance II (2 1 of 1949 which it purported to reijeal. 


Section 23 is irrelevant for consideration in the 
present case. 'Section 24 does not refer to orders 
made or sentences passed under the Bihar 
Maintenance of Public Order Act, 1947, or the 
Amending Acts xxix [29] of 1948, and v [ 5 ] of 
1949. It only refers to orders made or sentences 
passed under the provisions of Ordinance ii [ 2 ] 
of 1949 — the present sentences were not passed 
under the provisions of these ordinances. I am, 
therefore, of the opinion that the conviction in 
the present case must be set aside. 

V,B.B. Conviction set aside, 
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Manohar Lall and Mahabir Prasad JJ. 

Ram Kirpal Pandeyand others— Plaintiffs 
— Appellants v. Janki Prasad Ghaudhury 
and others — Defendants — Respondents, 

A. F. 0. D. No, 72 of 1944, D/- 10-5-1949. 

(a) Bengal Alluvion and Diluvion Regutation, 
(XI (111 of 1825), S. 4 — Acquisition of land from 
river — Conditions to be satisfied — Claim founded 
on reformation on original site —Conditions to be. 
fulfilled —Principle applicable to question between- 
two riparian owners. 

An acquisition of land from the sea or a river musf 
satisfy two conditions before it can be clainied by ^ 
adjoining proprietor nncler the law of accession; (a) ww 
acquisition mast be by grardual, slow and impercepti- 
ble means, (b) The acquisition must be made fxom 
that which is part of the ‘public territory,’ the paUM 
domain’ or the ‘public waste,’ as it is sometimes 
called, and not out of that which is the property rf » 
private individual. A claim founded on the doctrine 
of ‘reformation on original site' must also satisfy two 
conditions : (a) The site over which the land refonns 
must be clearly ascertained to be the property of e 
private owner. It must be shown that such owimr w 
a suhsistiDg title to the site at the tinie when lie 
iDakes the claim. The rule which awards 
cretion to the owner of the adjoining land is ®vb)eois M 
one very important qualification, namely, that “*• 

over which the accretion forms is not proved to bwODg 
to another private individual because in determimng 
the right of competing claimants to such accrouji 
the law prefers the owner of the submerged but identt- 
fiable site to the owner of the bank. So lo^ as ^ 
bed of a navigable river remains cover^ with TOwr 
and is not vested in any private individual, it ifl 
garded as ‘public domain’ or ‘public territory by me^i 
of alluvion. It is only where a portion of such puWM' 
domain’ adjoining the bank is vested in any pnvaio 
individual, that the title of the riparian propnetor « 
accretion yields to the title of the owner of the 
merged site by what is called 'reformation. The priu 
ciple applies even where the question 
two riparian owners, who own property on either ™ 
of the river and where the land is washed 
one side of the river and refom^ on the other md^ 
the old ascertained site : 13 hL I. A. 467 ( • ^*4 

Case law referred, [P^^as 3^ 

(b) Bengal Alluvion and 

(XI (11] of 1825). S. 2 -Custom-Proof-Prc^^ 

user — Allegation as to custom that 

line of certain river is boundary line betwee 

named villages. ^ » Atntom 

The user whereby it is sought to p ji — ,*4 }g 

must not be top wide. Where the cu?]^ w egw* 
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mid-Btream line of a oertain river ie the constant 
MUQdary lino betwoou two named villages and what 
hM attempted to prove is that the mid- stream of 
the river wherever it runs forms the boundary of the 
npanan estates, and is conseguently. the boundary 
betwan the two villages and there is no evidence to 
the eneot that although the mid. at ream of the river 
may not be the boundary of the riparian estates in 
other localities, it is so by custom in the locality in 
question, which in substance, is the custom pleaded 
the custom cannot be taken to be proved : (1876) 24 
W, K. 603; (1908) 2 Oh. 586 and A.I.R, (14) 1927 P. C. 

. ' [Para 32] 

(c) Compromise— Evidentiary value — Decision 
of Court-Subsequent compromise between parties. 

Where after the decision of Court in a litigation 
there is a compromise between the parties, the com- 
promise deprives the decision of much of its eviden- 
tiary value : A. I. B. (9) 1922 P. 0. 59, Foil. 

[Para 34] 

(d) Limitation Act (1908). Art. 144 — Diluviated 
lands reforming on old site — Indefeasible title ac- 
quired by third person— Lands if remain property 
of original owner. 

The doctrine that diluviated lands, reforming on 
their old site, remain the property of their original 
owner dws not apply to lands in which after their 
reformation an indefeasible title has been acquired by 
long adverse possession or otherwise; 3 Cal. 796, Foil. 

. [Para 40] 

Anno. Lim. Act, Arts. 142 and 144 N. 70 Pt. 4. 

P . B. Das, Ganesh Sluirma, BajesJiwari Prasad, 
M. P. Singh, BaiJianugrah N, Singh and Rameshwar 
Prasad Sinha—for Appellants ; Dr. D. N. Mitfer, 
Janak Kiahore, D. C. Varma, A, 0- Mitra, Harians 
Kumar and S. C. Chakravarty-^for Bes 2 >andents. 

Judgment. — This appeal by the plaintiffs 
arises out of a suit for recovery of possession of 
lllbighas and odd of land described in schedules 
X and II of the plaint. 

[a] The question, which it raises for determi- 
nation, is, whether these lands in suit, which, 
on the finding of the Court below, are reforma- 
tions on the old site, which is clearly identifi- 
able as being part of village Salha on the south, 
western bank of river Bakeya belonging to the 
plaintiffs, now, by reason of the flowvial action 
of the river, on its north-eastern bank, attached 
to village Hasanpur Khurd, belonging to the 
defendants, still l^longs to the plaintiffs. 

[3] The facts, which are no longer in dispute, 
are these; river Bagmati or Bakeya, as it is 
known in the locality, flows between villages 
Salha Tauzi Nos. 618 and 16072 belonging to the 
plaintiffs, and Hasanpur Khurd Taozi No. 2704 
l^onging to the defendants. The mid- stream 
lino of the river was the boundary line between 
the two villages, Salha and Hasanpur Khurd, 
at the time of the revenue survey in 1840, and, 
it appears that the whole of schedule ii lands 
and a part of schedule i lands were, then, on 
the north-eastern bank of the river and within 
the boundary of Hasanpur Khurd. River Bakeya 
aeems to have shifted its course slowly and 
gradnally towards north-east, and at the time 
jOl the cadastral survey in 1000, the entire sohe- 
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dule I land, consisting of 76 bighas and odd, was 
on the south-western bank of the river apper- 
taining to village Salha, and was surveyed as 
part of that village. The whole of Schedule ll 
land, consisting of 35 bighas and odd, was, at 
that time, on the north-eastern bank of the 
river appertaining to village Hasanpur Khurd 
and was surveyed as part of that village. The 
mid -stream line of the river Bakeya was shown 
in the map prepared by the cadastral survey as 
being the boundary between tlic two villages. 
It appears, further, that tiie river Bakeya 
kept on shifting its course slowly and gradually 
towards north, in consequence of which, the last 
mentioned in Schedule ll diluviated from the 
Hasanpur side and alluviated on the Salha side, 
and was taken possession of by the plaintiffs as 
having accreted to their estate without any oh- 
jection whatsoever on the part of the maJite of 
Hasanpur Khurd. There was a partition be- 
tween the maliks of Salha in tlic year 1914-13 
and the lands mentioned both in schedules i 
and II were partitioned amongst them as ap- 
pertaining to their village Salha. 

[4] There is no dispute between the parties 
regarding the position w’hich the river occupied 
up to the year 1915. The difference arises in 
regard to the time when, and the manner in 
which the river shifted its course thereafter. 
According to the plaintiffs, there was slow and 
gradual shifting of the course of this river to- 
wards west and south which led to lO bighas of 
land out of the disputed lands being cut away 
and accreted to the land of Hasanpur Khurd on 
the north-east. Three or four years after, the 
plaintiffs allege, the river shifted again to the 
north and tlie east, and thus the 10 bighas of 
land came back to the Salha side, and the river 
Bakeya began to flow close to tiio north-east of 
the disputed land mentioned in schedule n of 
the plaint. The position thus occupied by the 
river in 1923, which, according to the case of 
the plaintiffs, remained fixed and unchanged 
until 1934, when as a result of the great earth- 
quake and severe flood following in the wake of 
it, the levels in the locality having become dis- 
turbed, there was a sadden change in the couibo 
of the river shifting it to the west and south of 
Hasanpur Khurd throwing tlie lands in dispute 
on the north-eastern bank of the rivei* and at- 
taching them to Hasanpur Khurd. According 
to the case of the defendants, on the other hand, 
there was no change in the course of the river 
after the earthquake of 1934. According to them, 
after the partition of village Salha in 1914-15, 
the river began to shift slowly and gradually 
towards the west and south. The lands on the 
Salha side began slowly and gradually to diJn- 
yiate and similarly to alluviate on the side of 
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Hasan pur Khurd. This lU’occss went on from 
1915 to 1923 when, the entire area mentioned in 
schedules I and il slowly and gradually came 
over to the side of Hasanpur Khurd, and was 
taken possession of by them as accretion to, 
and part of, and within the boundary of, their 
village Hasanpur Khurd Tauzi No. 2704, the 
mid. stream line of the river being by custom 
the boundary between the two villages Salha 
aiid Hasanpur Khurd. According to them, there 
has been no appreciable change in the course of 
the river since 1923 up till now, and the present 
course of the river which runs just to the west 
and south of the entire disputed land has been 
the course of the river since 1923. 

‘ [5] The plaintiffs base their claim to the land 
in dispute, on its having been cut off from their 
village by sudden change in the course of the 
river, and having reformed on the original site 
and being identifiable as part of the land ap- 
pertaining to the village Salha, which was in 
their possession and which belonged to them 
before the river suddenly changed its course. 
They deny that there was slow and gradual 
shifting of the course of river from 1915 to 1923' 
from north-eastern side to the west-southern 
side’ of the disputed land as alleged by the 
defendants. 

[6] The defendants, on the other hand, assert 
their right to retain possession of these lands 
on account of their having accreted on the 
lands of their village Hasanpur Khurd Tauzi 
No., 2704, slowly and gradually as also on ac- 
cojint of a custom which, they plead, is pre- 
valent in the locality, namely, the deep stream 
of the river being always the boundary between 
the two villages on either side of the river 
irrespective of the position that the course of 
the river may occupy at a particular time. 

C?] The main questions of fact, therefore, 
which fell to be decided by the Court below 
were i (l) Whether the river Hakeya which ran 
just to the north and the east of the disputed 
lands, shifted all of a sudden its course in 1934 
on' account of the earthquake, to the south and 
the^ west of the disputed lands, or whether the 
position which the course of the river at present 
occupies, is the result of slow and gradual 
shifting of its course from the north and fh© 
east to the south and west of the disputed lands 
during the period, 1915 to 1923 ; (2) Whether 
the lands in dispute now on the north-eastern 
side of the river are reformations on the original 
site, which is identifiable as having been pre- 
viously on its south-western side appertaining 
to village Salha ; and (3) whether the custom of 
the mid-stream being the constant boundary 
between the two villages Salha and Hasanpur 
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Khurd, as alleged by the defendants, in para. 10 
of the written statement, has been made out. 

[8] The learned Subordinate Judge held that 
since 1923 there has been no appreciable ohajige 
in the course of the river Bakeya, and that the 
case of the defendants that the lands in dispute 
came over to the Hasanpur side by slow and 
gradual shifting of the course of the river was 
true. He did not accept the case of the plain- 
tiffs, namely, that there was a sudden change 
in the course of the river by reason of the 
earthquake in 1934. The learned Subordinate 
Judge, however, held that the disputed laud 
had re- appeared on its old site which is identifi- 
able as being that whicK in 1915 formed part of 
Salha belonging to the plaintiffs. He further 
held that the evidence adduced on behalf of the 
defendants that the general custom of the deeii 
stream as being the constant boundary between 
the two riparian estates wherever river Bakeya 
flowed was not made out, but, that such a 
custom was proved to have been prevalent in 
the locality of the disputed lands. He also held 
that the disputed lands as they went on accret- 
ing to the lands of Hasanpur Khurd between 
the years 1915 to 1923, were taken possession of 
by the defendants and had since been in their 
possession. He, accordingly, held that the defen- 
dants were entitled to retain possession of th^ 
lands as part of their village, not only by reason 
of these lands having accreted slowly &nd 
gradually to their lands but also, for the reason, 
that by custom the middle line of the river 
was to be permanent boundary between these 
two villages. He held also that for the reason 
that the defendants had been in possession of 
these lands for more than 12 years, the plain- 
tiffs’ suit was barred by limitation. He, ther^ 
fore, dismissed the plaintiffs' suit. Hence, this 
appeal. 

[9] Mr. P. E. Das, appearing for the appel- 
lants, apart from attacking the finding of the 
Court below against the appellants on the ques- 
tion of the lands in dispute having been cut 
away from village Salha on account of tw 
sudden change in the coarse of the river in 
1934, as being erroneous, contends that the 
Court below, having found that the lands in 
dispute are identifiable as having reformed on 
its old site belonging to the plaintiffs, he shoald 
have held that the defendants laid no title to 
retain these lands as accretions to their lands 
by slow and gradual process. He attacks the 
finding of the Court below in favour of the 
defendants on the question of custom pleadw 
by them as being inconsistent and self-oon- 

tradictory. He contends further that custom to 
which S. 2 of Regulation XI Cll] of 182& rrffflcs 
applies only to ca^ of alluvion and diluvioB^ 
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and Dot) to rsfonutitiou io situ by suddsn chtLii^s 
in the course of a river. If, as found, the land 
claimed by the plaintiffs is reformation on the 
site which belonged to them, and if it be found 
that it is so by avulsion, he contends, the case 
is taken out of the purview of Regulation XI 

[ll] of 1825, and the plaintiffs cannot be deprived 
of their lands either by reason of any custom 
or law of accretion, as incorporated in the 
Regulation, A custom, which in the case of a 
sudden change in the course of a river, will 
deprive a man of what is proved to belong to 
him will be unreasonable, and, as such, not 
provable under law. He relies on a decision of 
this Court in the ease of Bajrangi Haul v, 
Janah Prasad, A. i, r. ( 23 ) 1936 Pat. G37 ; ( 16 G 
I. C. 198). He further contends that no such 
custom has been pleaded, much less proved in 
the case. In regard to the finding of the Court 
below against the plaintiffs, on the question of 
Limitation, IXr, Has submits that it will be 
futile to assail that finding, if the finding of the 
Court below that lands alluviated on the side 
of Hasanpur Khurd in the manner alleged by 
the defendants, that is to say, by slow and 
gradual process between the years 1915 to 1922 
is maintained. There is no evidence adduced on 
behalf of the plaintiffs that as lands went on 
alluviating on the side of Hasanpur Khurd 
slowly and gradually between these years, they 
went on taking possession of these lands. Their 
evidence is that as the disputed land came out 
suddenly on Hasanpur side in the year 1924, 
they took possession of it. If, the case of the 
plaintiffs that the formation of the land on the 
side of Hasanpur Khurd was due to a sudden 
change in the course of the river in 1934 is 
accepted, no question of limitation arises, as 
the suit is well within twelve years from that 
date, and whether the evidence adduced on 
their behalf that they took possession ' of the 
land as it came out suddenly in the year 1934 
is believed or not is immaterial. 

[10] Dr. Mibter, appearing for the respon- 
dents in reply, in support of the findings of 
the learned Subordinate Judge has taken us 
through the judgment under appeal and has 
nothing to add to the reasonings on which the 
judgment rests. 

[11] For properly dealing with the conten- 
tions raised in this appeal, it will fierhaps be 
convenient and useful to state, in as short a 
compass as possible, the law of alluvion and 
diluvlon as declared and enacted by Regulation 
XI [ll] of 1826^ and as interpreted judicially by 
long chain of decisions beginning from the 
leading case of Lopez v. Muddun MoJian, 13 
U. 1. A. 467 : (5 Beng. Ii. B. 621 F. 0.), such as 
Sursahai Singh v. Loot/ AU Khan, 2 1. A. 28: 


(14 Beng. L. R. 268 P. 0.) and Sardar Jagjot 
Singh v, Brijnath Kunwar, 27 i. A. 81 : (27 
Cal. 768 P. c. ) running down to the case of 
Maharaja Bahadur of Dumraon v. Secy, of 
State, 64 I. A. 1S6 : (a. i. r. ( 14 ) 1927 P. c. 89) 
cited at the bar, 

[ 12 ] For land on the bank of a river be- 
longing to one proprietor to be cut off from 
one side and carried to the other and get 
attached to land belonging to another proprie- 
tor is of common occurrence. The process by 
which this transference of land from one side 
of the river to the other takes place may be : 
(l) that the bed of a river keeps on shifting 
slowly and gradually from one side to another, 
and it is only in course of years that any per- 
ceivable change takes place in the position of 
the bed of the river, and it is discovered that 
there has been diluvation of land on one side 
and alluviation of land on the other, and that 
the^ bed of the river has come to occupy a 
position different than what it originally did, 
(a) it being impossible, in some cases, to ascer- 
tain as to what the original site of the land so 
gained was : whether it has been gained from' 
out of the bed of the river or- out of the land 
on the high bank on the other side which is 
the property of a private individual ; (b) it 
being possible, in gome eases, to determine with 
the help of maps and ancient documents the 
site on which land has reformed as being tha 
site, which it originally occupied and which- 
was the property of another although by long 
submergence of the land all external marks 
and means of identification have been oblite- 
rated ; ( 2 ) that there is a sudden change in the 
course of a river and the channel shifts in such 
a way that a portion of riparian estate is cut 
off without destroying the land-marks and the 
estate so cut off reforms on a clearly identi- 
fiable site of the diluviated property, 

[13] The process last described is known as 
‘avulsio’ or avulsion, meaning that which is 
being detached from the land of one person by 
open violence of a river becomes aherwards 
united with the land of another, as distinct 
from that, which is slowly and gradually added 
to land by what is called (alluvio) or alluvion 
first mentioned. 

[ 14 ] Clause 1, S. 4 of Regulation XI [ll] of 
1826 indicates that 

“when land may be gained by gradaal accession, whei 
ther from the recess of a river or of the sea, it shall 
be considered an increment to the tenure of the person 
to whose land or estate it is thus annexed, whether 
such land or estate be held immediately from Govern- 
ment a zemindar or other superior landholder, or 
as a subordinate tenure, by any description of under* 
tenant whatever." 
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[is] This rule is subject to an all important 
overriding proviso introduced by Courts of 
justice guided by the “principle of equity and 
justice" described by cl. 5 of section 4 of the 
Regulation. 

[16] That proviso may be shortly stated 
thus : 

‘‘Where land is formed on a diluviated but ascer- 
tainable eite, OF where an ascertainable site is dis- 
covered by the recession or subsidence of waters, such 
land or discovered site belongs to him who has a sub- 
sisting title thereto." 

[17] This is called the doctrine of ‘reforma- 
tion on original site’, and it rests upon the 
principle that in contemplation of law, land 
covered by water is the same as land covered 
by drops. Law knows no difference between 
land covered by water and land covered by 
crops, provided the ownership of the land can 
be ascertained. The leading case on the subject 
is that of Lopez v. Muddun Mohan, 13 I, A. 
467 1 (s Reng. L. R, 521 P. 0.), already men- 
tioned. The principle enunciated therein may 
shortly be formulated thus ; (l) An acquisition 
of land from the sea or a river must satisfy 
two conditions, before it can be claimed by an 
adjoining proprietor under the law of acces- 
sion ; (a) The acquisition must be by gradual, 
slow and imperceptible means, (b) The acqui- 
sition must be made from that which is part 
of the ‘public territory’, the ‘public domain' or 
the ‘public waste', as it is sometimes called, 
and not out of that which is the property of a 
private individual. (2) A claim founded on the 
doctrine of ‘reformation on original site' must 
also satisfy two conditions : (a) The site over 
which the land reforms must be clearly ascer- 

jtained to be the property of a private owner. 
|(b) It must be shown that such ow'ner has a 
isubsisting title to the site at the time when he 
■makes the claim. 

[18] James L. J., who delivered the judg- 

ment of the Judicial Committee, assimilates 
the doctrine of reformation on original site to 
the law of accretion by alluvion, and describes 
the latter as an accretion and annexation 
longitudinally' to the riparian frontage, and 
the former as ‘an accretion and annexation 
vertically' to the site. ' 

[19] The rule which awards alluvial accre- 
tion to the owner of the adjoining land is sub- 
ject to one very important qualiffcation, namely, 
that the site over which the accretion forms is 
not proved to belong to another private indivi- 
dual because in determining the right of com- 
peting claimants to such accretion the law 
prefers the owner of the submerged but identi- 
fiable site to the owner of the bank. So long as 
the bed of a navigable river remaiiis covered 
Iwith water and is not vested in any private in- 


I.I.R. 

dividual, it is regarded as ‘public domain* orl 
‘public territory’ by means of alluvion. It 
only where a portion of suck ‘public domain* 
adjoining the bank as here is vested in any 
private individual that the title of the riparian 
proprietor of accretion yields to the title of the' 
owner of the submex'ged site by what is called 
‘reformation’. 

[20] In the case of Maharaja of Dumraon 
V. Secretary of State, 54 I.A. 156 : (A, i. R. (l4l 
1927 P. c. 89) their Lordships of the Privy 
Council reviewed all the relevant decisions in 
the oases of Nogendra Chunder Ghosh v. 
Md. Esof, 10 Beng. L. R. 406 : (18 W. B. US 
P. c.), Hursahai Singh v. Lootf Ali Khan, 2 
I. A. 28 : (14 Beng. L. R. 268 P. 0.), Sarat 
Sundai'i v. Surya Kant, 25 W. B. 242, Badha 
Proskad v. Bam Coomar, 3 Cal. 796 : (l C. L. 
R. 259), Jaggot Singh v. Bani Brijnath Kun. 
war, 27 I. A. 81 : (27 Cal. 768 P. c.) and 
while re-afSrming the principles enunciated in 
Lapez Y. Muddun Mohan, 13 M, I. A. 467 : (5 
Beng. L. R. 521 P. 0.), held, that the principle 
applied even where the question arose, as herej 
between two riparian owners, who owned pro- 
perty on either side of the river and where the 
land was washed away from one side of the 
river and reformed- on the other side on the 
old ascertained site. 

[21] The rules relating to alluvion and dilu- 
yion as well as the doctrine of reformation on 
old site just stated, are subject again, to one 
sweeping exception enacted by s. 2 of the Regu- 
lation, which lays down : 

“Whenever any clear and definite usage of sHkasi 
and paiwast respecting the disjunction and junction ot 
land by the encroachment or recess of a river n^ 
have been immemorially established for deter mining 
the rights of the proprietors of two or more oontiguous 
estates divided by a river (such as that the mam 
channel of the river dividing the estates shall be the 
constant boundary between them, whatever ohangea 
may take place in the course of the river ly enoroaoh- 
ment on one side and accession on the other), the 
usage so established shall govern the decision of all 
claims and. disputes relative to alluvial land between 
the parties whose estates may be liable to such usage.*' 

[22] The question may arise whether the 
custom mentioned in the section, just quoted, 
will apply irrespective of whatever the nature 
of the change in the course of a river may 
be, whether it be sudden, or whether it be 
gradual, whether the channel shifts in snob a 
way as to cut off a portion of the riparian 
estate, the cultivated fields, trees and houaea 
and all other landmarks remaining intact, or 
whether it encroaches upon a riparian estate 
so completely that portions of it reform on 
the opposite bank on the clearly identifiable 
side of the diluviated property. 
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[28] A decision of this Court in the case of 
Bajrangi Baut v. Janak Prasad, a, I. R. (23) 
1986 Pat. en : (166 I. 0. 198} cited on behalf of 
the appellants, holds that such a custom which 
wHi" deprive a man of what is proved to belong 
to him in the case of sudden change in the 
oourse of a river will be unreasonable and is 
not provable under law. Dr. Mitter for the 
respondents has drawn our attention to a deci* 
sion of the Allahabad High Court to the con- 
trary in the case of Badhey Shy am v. Bam 
Dhan LaJ, A. I. R. (30) 1943 ALL. 68 : (205 I. c. 
606) which holds : 

“Where the custom of the dhura is proved to exist 
between the proprietors of two villages whereby the 
main channel of the river dividing the villages was to 
be the constant boundary between them when the 
change in the coarse of the river was gradual and also 
when it was sudden, then even if the river left the 
villages altogether and went to the extreme limit of 
any of the villages, that fact can make no difference 
to the observance of the custom. Such a custom is not 
unreasonable and can be enforced.** 

[24] The question, however, does not fall to 
be determined in the present case for, as it 
will be seen presently, the custom pleaded by 
the defendants is limited to a transference of 
land from one side of the river to the other, by 
alow and gradual recession of the bed of the 
river, and it is not alleged that it applies also 
to such transference of land by sudden change 
in the course of the river, that is, by avulsion. 

[25] In view of the principles applicable as 
between different riparian owners being that, 
unless well established and invariable custom 
to the contrary is proved, the title to the land, 
which re-appears in situ, is always in the ori- 
ginal owner, and, in view of the finding of the 
Court below, which has not been challenged in 
this Court, that the lands in dispute have re- 
formed on their original ascertained site, which, 
if held to belong to the plaintifis, the defen- 
dants can resist the claim of the plaint!^ in 
the suit only if they succeed in establishing, as 
pleaded by them in their defence (1) that the 
lands in dispute alluviated and got annexed to 
their land by slow and gradual process between 
the years 1916 and 1922, and (2) that by an 
established immemorial and invariable usage 
and custom, the mid-stream line of the river 
is the constant boundary between villages 
Salha and Hasanpur Khurd, whatever changes 
may take place in the course of the river from 
time to time, excluding an enquiry as to whe- 
ther the land so alluviating is a reformation 
on a site ascertainable and identifiable as the 
original one. 

' [36] The Court below, as already stated, has 

oome to the finding that the case of the defen- 
dahts, namely, that of slow and gradual aoore- 
lion haa been made out, and that the onstom 
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of the midstream line of river Bakoya as being 
the constant boundary between the two estatea 
in the locality has also been proved. 

[27] What, therefore, falls to be determined 
ill this appeal is whether the learned Subordi- 
nate Judge lias erred in coming to these find- 
ings and they can be set aside. 

[28] We take up, first, the question of slow 
and gradual accretion. (After discussing evi- 
dence their Lordships came to the following, 
conclusion.) We are inclined to I’ely on the 
evidence of these (plaintiffs^) witnesses and 
come to the conclusion that it lias been proved 
that the appearance of the disputed land on th© 
side of Tauzi 2704, Hasanpur Khurd, on its 
original identifiable site belonging to the plain- 
tiflfa has been occasioned by sudden change in 
the course of the river in 1934, and is a case of 
reformation in situ by avulsion and not a cas© 
of slow and gradual alluviatioq; The finding of 
the learned Suboidinate Judge to the contrary 
is erroneous and must be set aside. 

[29] We would next take up the question of 
custom. The custom pleaded by the defendants, 
even if held as proved, and the finding of the 
Court below is affirmed in that respect, it will not 
avail the defendants in the present case because 
they have not pleaded nor attempted to prove 
that mid-stream line of the river Bakeya was 
to be the boundary between the two estates ev©D 
in the case of transference of land from on© 
side to the other by sudden change in the course 
of the river. The witnesses examined on behalf 
of the defendants depose to the custom of mid- 
stream line as the boundary between the two 
estates in cases of alluvion by slow and gradual 
process. The finding, therefore, that there was 
sudden change in the course of the river in' 
1934 and the transference of the land on the side 
of Hasanpur Khurd was due to such a change in- 
the course of the river, which we have reached, 
is suflBcient to dispose of this appeal, but as the 
finding on the question of custom in favour of 
the defendants has been given by the Court 
below and has been assailed on behalf of the 
appellants, it is necessary to consider it. 

[30] The ground on which this finding has- 
been attacked, in the first place, is, as already 
stated, that the Court below has come to con- 
clusions in this regard which are self-contra^ 
dicfcory. The custom pleaded by the defendants 
as contained in para. lO of the written state- 
ment is : 

“That in mauza Salha and Hosanpar Khurd and 
their other neighbouring villages there hae been, fron» 
time immemorial, a custom and ueage to the effect 
that the river Bakeya, which is also known as Bagmatf 
may shift its coarse wherever it may, but the middle 
line of the bed of the said river will be the constant 
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bonudarj limit between both the yillages lying on 
either side of the river.*' 

The evidence adduced in the case in support of 
the custom pleaded in the written statement is 
that the mid-stream is the boundary between 
the two villages not only in all the places 
where river Bakeya runs but such a custom is 
prevalent in all the places where other rivers, 
such as, Gandak and Lakhandei flow. The 
Court below came to the definite finding that 
the evidence of these witnesses could not be 
accepted in regard to the custom being pre- 
valent in all the places where the river Bakeya 
runs or in all the places where Gandak and 
Lakhandei flow. Relying on the same evidence, 
it is pointed out, the Court came to the con- 
tradictory conclusion that it was proved that 
the mid-stream line of the river Bakeya was 
the constant boundary between the villages 
Salha and Hasanpur Khurd, whatever changes 
there may be from time to time in the course 
of the river. 

[31] Secondly, it is urged that of the docu- 
mentary evidence, which has been relied upon 
by the Court below for the finding survey 
maps of 1947 and cadastral survey maps of 
1898 have been misread and misconstrued 
by the learned Subordinate Judge. It is 
pointed out that the revenue survey maps and 
the cadastral survey maps showing mid-stream 
line of the river as boundary between the two 
villages Salha and Hasanpur indicate nothing 
more than that half the bed of the river was 
measured as part of each of the two villages at 
the time those maps were prepared, and that it 
is not permissible to draw therefrom an inference 
in regard to that line being the constant bound- 
ary between the two villages. The revenue survey 
maps and cadastral survey maps of the villages 
just below and above the two villages in ques- 
tion unmistakably show that mid-stream line 
has not always been taken as boundary between 
the villages on either side of the river. At some 
places adjacent to the locality in question, the 
river has been measured as wholly within the 
boundary of the village on one side. At places 
the river cuts the villages in two parts and 
runs through the villages. The contention on 
behalf of the appellants that these maps do not 
therefore afford any evidence in regard to the 
custom pleaded by the defendants must be 
accepted. It has not been shown that the land 
gained on one side and treated as part of the 
village on that side was not addition to that 
village by reason of alluviation by slow and 
gradual process, and, therefore, apart from any 
question of custom, was an accretion within 
the meaning of Regulation XI [ll] of 1625, and 
the person to whose village it got annexed was 
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entitled to retain it as part of that village. It 
is common ground that whatever accretions 
took place either to village Salha or, to village 
Hasanpur up to 1915 were by process of slow 
and gradual alluvion. That being so, the pro- 
prietors of Hasanpur Khurd were entitled to 
treat the transference of small bits of land by 
such process as alluvial accretions. It is again 
clear therefore that toiere proof of the fact that 
plaintiffs omitted to claim such lands from the 
defendants or the defendants did not claim such 
lands from the plaintiffs in the past, does not 
prove that by reason of the custom pleaded by 
the defendants claims to those lands were not 
made. It may well be that the parties, whose 
lands were so cut, could not identify that they 
were reformations on the original site, and, 
therefore, the maliks of the villages to whose 
lands they got attached were considered entitled 
to retain it. Something more indeed is required 
to be proved than mere abstention from laying 
claim to such lands on the part of the parties 
affected, before such conduct on their part can 
be considered adequate to prove the custom of 
the mid-stream line alleged by the defendants^ 
It is justifiably urged that the conclusion of the 
learned Subordinate Judge in favour of this 
custom based on what he misconstrued as con- 
duct of the plaintiffs themselves is erroneous. 

[32] Thirdly, it is urged that the witnesses 
for the defendants state that the custom of 
mid-stream of the river being the constant 
boundary between the two estates prevailed in 
regard to the villages Hasanpur Buzurg on the 
south-west and Hasanpur Khurd on the north- 
east of the river. The revenue survey maps as 
well as the cadastral survey maps of these two 
villages belie this statement. The learned Sub- 
ordinate Judge did not accept the evidence of 
these witnesses in this regard. The maliks of 
the other tauzis of Hasanpur Khurd, such as, 
D. ws. 4, 7, 10, 14, 15, 26, 33, 34, 42 and 45 to who^ 
evidence our attention was specifically invitao 
by Dr. Mitter also state not only that the c^ 
tom of deep stream is prevalent in the locality 
of Hasanpur Buzurg and Hasanpur Khar4» 
contiguous to the locality in dispute, but that 
this custom is prevalent in respect of all thfl 
villages on the banks of river Bakeya. 
statements were not accepted by the leamM 
Subordinate Judge as they were not supported 
by the revenue and cadastral survey maps ot 
those villages. One fails to see how the learned 
Subordinate Judge came to rely upon the 
denee of thess witnesses for coming to the find- 
ing that the custom alleged was at any rate 
proved to have been prevalent in the disputw 
locality. We are inclined to concede to tne 
contention urged on behalf of the appellants 
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t that the evidonoe of custom adduced was of a 
nature too wide to prove the custom alleged 
and this evidenoe having been discarded, there 
was practically no material on which the find- 
ing, viz., that so far as the disputed locality 
was concerned, the custom was made out, could 
be based. Mr, P. B. Das referred us to Hals- 
bury*s Laws of England (Hailshara Edition) 
vol. 10, p. 12 and the cases of Hammer ton v. 
Honey ^ (1876) 24 W. B. 603 and Harq^iakar v. 
Newbjiry Bural Cotmcil, (1908) 2 ch. 686 for 
the proposition that 

"the uaor whereby it is sought to prove the custom 

I must not be of a nature too wide to support the cus- 
tom alleged.’* 

In Hammerton v. Honey^ (1876-24 w, E, 603) 
Jessel, M, E. at p. 604 referring to the nature 
of the user necessary to support a custom said: 

“It must not only he consistent with the custom 
alleged, but, if I may use the expression, not be too 
wide. Bor instance, if you allege a custom for certain 
persons to dance on a green, and you prove in support 
of that allegation, not only that some people danced, 
but that everybody else in the world who chose danced 
and played cricket, you have got beyond your custom.” 

In Farquahar v. Newbury Bural Council, 
<1908) 2 ch. 586 at p. 589, Warrington J. found 
that the user of a roadway was too wide to 
support an alleged customary churchway con- 
fined to the inhabitants of the parish. In the 
ease of Maharaja of Dumraon v. Secretary of 
State, 64 I. A. 156 : (a. I. B. {14) 1927 P. C. 89) 
where the pleading was that by reason of an 
immemorial ‘ custom in the locality in ques- 
tion by which land adhering by gradual allu- 
vion to a riparian village becomes a part of the 
village to which it accretes, and evidence called 
for the defendant was directed to show that 
there was a custom by which accretions to the 
Sahabad side vested in the Shahabad 2jamindar 
the deep stream of the Ganges being the con- 
stant boundary between the districts of Shaha- 
bad on the south and Ballia on the north of 
the river, their Lordships observed : 

“The first thing to be noted is that the custom 
which the Maharaja by his witnesses attempted to 
prove was not the custom pleaded,*’ 

On a proper analysis of the evidence called for 
the defendants, it will be found that what has 
been attempted to prove is that the mid-stream 
of the Bakeya wherever it runs forms the 
boundary of the riparian estates, and, is conse- 
quently, the boundary between Salba and 
Hasanpur Ehurd. There is no evidence to the 
effect that although the mid-stream of the river 
may not be the boundary of the riparian estates 
in other localities, it is so by custom in the 
locality in ‘question, which in substance, iS the 
custom pleaded. The contention of Mr. Das, 
therefore, that the learned Subordinate Judge 
haa^lotmd the custom alleged by the defendants 
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as proved on practically no evidence to thati 
ellecfc is well founded. Tjio learned Subordinate) 
Judge has at p. 235 of hia judgment drawn a 
sketch showing the course of the river in ques- 
tion as it runs from north to south and has 
noted the riparian villages on its either side. 
At pp. 236 and 237, he has detailed the riparian 
estates where the survey and cadastral survey 
maps show the mid-stream as the boundary as 
also those, where they do not. From a mere 
look at the sketch it will appear that the places 
where the mid- stream is not shown as the 
boundary between the two estates, are those, 
where the river abandoning its straight course 
from north to south, makes a sudden loop 
either to the east or to the west, as for instance) 
between Pandaul and Kalujar, between Ugra 
and Tira, between Dath and Mankauli and 
between Aliabad and Easulpur. At places, such 
as, village Jatmalpur the river cuts it into two 
parts and flows through the village. It appears, 
therefore, that except where the river runs in 
an even course from north to south, the mid- 
stream line is not adhered to as the boundary 
between the riparian estates specially so, where 
the river takes a sudden turn making a loop 
either to the west or to the east like the one 
it makes to the west in the locality in question. 

[33] When the attention of the learned Sub- 
ordinate Judge was drawn to the fact that the 
witnesses called for the defendant deposed fal- 
sely to the existence of the custom of deep- 
stream being the constant boundary between 
Hasanpur Buzurg and Hasanpur Khurd and 
in other places where the mid-stream line was 
not shown as the boundary line between ripa- 
rian estates, he made the following observation: 

'‘This is no doubt true, but merely on this ground 
the entire evidence of the defendants cannot be rejeoted 
as contended by the learned lawyer for the plaintiffs BO 
far as their statements regarding all those places where 
the mid-stream line forms the boundary line is con- 
cerned. They are supported not only by the survey 
maps but there is practically no evidence adduced by 
the plaintiiis to show that in places within the Dar- 
bhanga district or even outside the Darbhanga district 
there was any departure from the custom where the 
mid- stream line of the river is shown in the survey 
ma^ as the boundary line.’* 

It will be clear from the observation of the 
learned Subordinate Judge, just quoted, that 
his finding that the custom alleged was proved 
is not really based on the oral evidence called 
by the defendants but on the survey maps 
showing the mid- stream of the river in ques- 
tion as the boundary of the riparian estates. 

In relying upon the survey map for this pur- 
pose, the learned Subordinate Judge was, as 
already pointed out, in error in that he failed 
to appreciate that what was intended by draw- 
ing the mid- stream line in the survey ma|» 
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was to indicate that the bed of the river in 
question was the property of the riparian pro- 
prietors and not a public domain. At places 
where the bed of the river formed part of the 
ripaiian estates on either side half and half, 
the mid- stream line was drawn and at places 
it formed a part wholly of one estate either on 
one side or the other, such line was not drawn. 
The learned Subordinate Judge clearly failed 
to realise that the drawing of such a line in 
these maps had nothing to do with the custom 
alleged. The finding of the learned Subordinate 
Judge regarding the existence of the custom in 
the disputed locality not being based on his 
appreciation of the evidence of the witnesses 
'examined before him, vre feel no hesitation in 
coming to a conclusion on the question of cus- 
tom contrary to that arrived by the learned 
Subordinate Judge who had the opportunity of 
seeing those witnesses. 

[ 34 ] The documents, apart from the maps 
which were relied upon on behalf of the defen- 
dants in proof of the custom alleged w'ere Exs. Y 
series, compromise petitions, in cases which 
arose between the maliks of the riparian estates 
close to the locality, in question. Exhibit Y is a 
compromise petition between the maliks of 
Sarisherpur lying on the west of Morojairam 
on the east of the river in question ending a 
litigation between them regarding the lands 
having slowly and gradually alluviated on the 
aide of Morojairam. Exhibit Y-1 is a similar 
compromise ending a similar litigation between 
the maliks of Eupauli and Mankhauli. Exhibit 
T-2 is a compromise petition between the 
maliks of Sarisherpur and Godhaura ending a 
similar litigation between the proprietors 
these riparian estates. The custom of mid- 
stream of the river as the constant boundary 
between the two estates was recognised by 
those compromises. As to the evidentiary value 
of these documents, we need only cite the 
following passage from the decision of their 
liordships of the Privy Council in the case of 
Mahomed Ibrahim Rowther v. Sheilch Ibra- 
him Rowther, A.I.B. (9) 1922 P, C. 69 at p. 62 : 
t46 Mad. 308) : 

**Th 0 documents on which the defendants rely for 
proving the usage, begin in order of tiirie with a decree 
of the Madras High Court in 0. S. 5 of 1887, Ex. XII 
In which James J, decided in its favour. There was, 
however, an appeal from his decree twhich ended in a 
OompromiEe, a circumstance which deprives his deci- 
sion of much of its evidentiary value.’* 

The only document which is a decision in favour 
of the custom alleged is Ex, \V-2, judgment of 
the Subordinate Judge of Darbhanga in a dis- 
pute between the maliks of Gangaura, a village 
to the north of Salha and Morojairam, situated 
north of Hasanpur Khurd, regarding lands 


dilnviated from Morojairam and alluviated in 
Gangaura on account of the gradual recession 
of the river Bakeya from its original bed. At 
the time the present suit was heard in the Court 
below this judgment was pending in appeal 
before this Court. The appeal was heard by a 
Bench of this Court and the judgment of the 
learned Subordinate Judge was upheld. The 
judgment of this Court has been filed before us. 
It no doubt holds that the custom of the deep 
stream being the boundary between riparian 
estates was proved so far as that ease was con- 
cerned. The decision of custom in that case 
appears to have been specifically limited to the 
locality in dispute in that case. Imam J., who 
delivered the judgment of this Conrfc guarded 
himself by observing : 

“For the purposes of. this appeal I am not prepared to 
go so far as to hold that there is a custom that the 
mid- stream of the river Bakeya is in all oiroumstanoes 
the boundary line between the villages Morojairam 
and Gangaura. Having already found that the change 
in the course of the river Bakeya was slow andgradni^ 
I am satisfied on a consideration of the entire evidenoe 
that the plaintiffs have at least proved the oustom 
that when the river Bakeya changes its course grad- 
ually the lands which alluviate belong to the village 
to which they accrete.” 

It will be seen, therefore, that the decision does 
not go so far as to hold that even if the lands 
in dispute are reformations on the original site 
they will by custom belong to the village to 
which they accrete. The evidenoe afforded by 
the judgment also is inadequate to prove the 
custom on which the defendants lely in the 
present case. The decision at any rate is not a 
decision showing an assertion of the custom 
alleged in respect of the locality in dispute in 
the present case. It will be seen that this dis- 
pute related to the villages on the banka of thatb- 
part of the stream which was known as Lak- 
handei, and the river Bakeya had not at the* 
time when the lands in question in that suit' 
alluviated, ceased to run into Lakhandei. The- 
custom alleged and proved in that case was i» 
respect of river Lakhandei and not Bakeya. 
Bakeya, as already found in the earlier part of 
the judgment, no longer runs into Lakhandei^ 
and as a result of the diversion of river Bag- 
mati through Nandna Baba in Bulandpur the* 
stream which was known as river Bakeya and 
used to meet Lakhandei just to the north of 
Gangaura at Tirmohanighat has completely 
dried up. The’ judgment of this Court, there- 
fore, relating to a dispute between Gangati» 
and Morojairam can be of no assistance ia 
deciding the custom regarding the locality in 
the present case. Eelianoe was also placed on 
Ex. D-1 a notice issued by the cess revaluatioii 
officer to the defendants as maliks of Has^pxu^ 
Ehurd Tauzi No. 3704 for the lands which on 
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the report of the supervisor (ex. c) was sup- 
ixjsed to have diluviated from Salha and aoora- 
ted to that tauzi. The notice no doubt mentioned 
that 

“the Qustom of that looalitj is that the land which is 
accreted towards either side of the river belongs to the 
proprietor who is on that side.’' 

There is nothing to sliow as to how and on 
what information the cess revaluation officer 
came to make this statement. It appears that 
the cess revaluation officer wag more cancerned 
with fastening the liability for the payment of 
that amount of cess, which the Salha maliks 
were claiming to be deducted from the amount 
of cess payable by them in respect of lands 
which had become submerged. The statement in 
this notice can hardly be said to possess any 
evidentiary value for the purpose of proving 
the custom alleged in the pr^eut case. 

[ 35 ] It appears that in support of hig finding 
that the lands in dispute accreted to Hasaupur 
Khurd as alleged by the defendants between 
the years 1920 to 1923, and the defendants went 
on taking possession as the lauds went on ac- 
creting in accordance with the custom pleaded 
by them, the learned Subordinate Judge has 
also relied upon the fact that the dispute regard- 
ing possession of these lands between the defen- 
dants and the plaintiffs arose in the year 1940 

and not immediately after 1934, He says : 

“If the disputed laud had remained in Salha side 
upto 1934 and if by the creation of a phat by the 
earthquake the course of the river Eakeya there was 
diverted from the north and eastern side of the dis- 
puted laud to the west and eouthern side, the defen- 
dants must; have tried to take possession of that land 
immediately thereafter in 1934 on the basis of the 
custom and the dispute would have arisen at that 
time. There is absolutely no reason why the defen- 
dants would try to take possession of the land in 1940 
as alleged by the plainti^.’* 

The learned Subordinate Judge in the reason- 
ing adopted by him has committed two obvious 
errors. The dispute regarding possession of 
these lands did not commence in 1940 but in 
the year 1938 wlien the plaintiffs were finally 
restrained by a notice under s, 144, Criminal 
P. 0 , dated 4-12-1938. Another error which he 
has committed is that he has failed to realise 
that the lands in dispute could not possibly 
have been culturable immediately on their 
re-appearance and must have remained water 
logged for a year or so as stated in the Flood 
Beport already mentioned. He should have 
seen, to the contrary, that the fact that the 
dispute regarding possession of these lands 
arose during the cultivating season of 1938 is 
more consistent with the lands having come out 
suddenly towards the end of 1934, as alleged by 
41^9 plmtiffe. than with the. case of the defen- 
dants that it had aUuviated slowly and gradually 
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by the year 1923. To use the reasoning adopted 
by the learned Subordinate Judge, it has to be 
observed that there is no explanation for the 
dispute regarding possession of those lands to 
have arisen as late as 1938, if, as alleged by the 
defendants, these lands had alluviated in 1923 , 
and the defendants had taken their possession 
peacefully in accordance with the custom 
alleged by them, without any obstruction on 
the part of the plaintiffs. The immediate cause 
for the dispute in regard to these lands between 
the plain tifis and the defendants assigned on 
behalf of the defendants as being the dispute 
between the maliks of Gangaura and one Abdul 
Rahman of village Moro whose house and the 
masjid of the Musalmans had been cut away, 
and the site on which they stood had i'e-ap{>eared 
on the side of Gangaura, is too thin to be 
accepted. 

[36] In view of these considerations, we have 
no hesitation in setting aside the finding of the 
learned Subordinate Judge that the defendants 
have been able to prove that, apart from the 
law of accretion which awards to the proprie- 
tors of the villages to which lands accrete by 
slow and gradual alluviation, contained in 
Regulation XI [ 11 ] of 1825, such accretions, 
although reformations on their original site and 
identifiable as such, can be claimed by the 
proprietors of riparian estates by reason of the 
custom of the deep stream being the constant 
boundary, as contemplated by s. 2 of the 
Regulation. We hold that the defendants have 
failed to prove the custom alleged. 

[ 37 ] It should be stated again that regard 
being had to the finding which has been reached 
in the present case that the lands in dispute 
were transferred to the side of Hasanpur Khurd 
by a sudden change in the course of the river 
in the year 1934, the custom as alleged, even if 
proved, would not have entitled the defendants 
to resist the claim of the plaintiffs to such 
portion of the lands in dispute admitted or 
proved to be reformations on the side which 
belonged to them and to which their title is 
still subsisting. 

[38] The question for consideration, whioh 
now arises, is as to whether on the findings 
arrived at, the plaintiffs can be held to have 
proved a subsisting title to the whole of the 
lands in dispute covered by Schs. I and II of 
the plaint, 

[ 39 ] It is common ground that only a portion 
of Soh, I land is reformation on the site, which 
was part of Salha, as it existed at the time of 
the revenue survey in 1846. A part of land of 
that schedule is on the site of Hansanpur 
Khurd Tauzi No. 2704, as it existed in 1846. By 
slow and gradual diluviation the land on tbia 
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site accreted to lands of Salha between the 
years 1846 and 1898 and was measured as part 
of Salha at the time of cadastral survey and 
remained in possession of the plaintiffs till it 
started diluviating in 1915, according to the 
defendants, or was suddenly cut away in 1934 
and got attached to HasanpurKhurd, according 
to the plaintiffs. It is clear, however, that even 
the site which originally belonged to Hasan pur 
Khurd and the land on which site accreted to 
the lands of Salha before 1898, remained in 
possession of the plaintiffs for a siifficiently 
long time to have given them indefeasible title 
to it by adverse possession, before it diluviated. 
The plaintiffs are, therefore, entitled to the 
whole of Sch. i land on the finding that it has 
reformed on the site of Salha as it existed at 
the time of the cadastral survey in the year 
1898. 

[40] Different considerations, however, are 
applicable to the lands covered by Sch. II which 
are reformations on the site which was originally 
the part of Hasanpur Khurd Tauzi No. 2704 
before the lands on this site slowly and gradually 
diluviated between the years 1898 and 1915. 
Although the plaintiffs do not accept that the 
Sch. II lands wholly diluviated, and slowly and 
gradually accreted to Hasanpur Khurd between 
the years 1920 to 1923, but they do admit, as 
the fact is, that the lands adjacent to the river 
in question on the side of Salha used to be 
submerged every year and were not fit for 
cultivation. The cess re- valuation papers esta- 
blish beyond doubt that the lands close to tl^e 
river were submerged, and the plaintiffs claimed 
reduction of cess in respect of 77 bighas of land 
on that account. Thirtyfive bighas covered by 
sch. II alluviated to Salha long after alluviation 
of sch. I lands. The land of Sch. II was last to 
alluviate and is admittedly close to the river. 
It is clear, therefore, that the plaintiffs have 
not shown and cannot show that they have 
been in actual cultivating possession of Sch. II 
lands continuously for 12 years to have given 
them indefeasible title to the site covered by 
this land which admittedly was originally part 
of Hasanpur Khurd and belonged to the defen- 
dants before it was cut away in 1934. The 
Sch. II lands having reformed on their original 
site of Hasanpur Khurd to which the plaintiffs 
had not acquired title by adverse possession 
before they diluviated, and to which the title of 
the defendants is still subsisting, the defen- 
dants must be held entitled to retain them. It 
will be seen that on the doctrine in Lopez v. 
Muddun Mohan, 13 M. i. A. 467 : (5 Beng. L. B. 
621 P. 0.) as affirmed in the case of Maharaja 
of JOumraon v. 8ecy% of State, 64 I A. 166 : 
(A. I. B. (14) 1927 F. c. 89) while the defendants 


are entitled to retain the land covered by Sch, ii 
as reformed on the old site which is their pro- 
perty, they are not entitled to retain ^ssession 
of that part of sch. I land which is also refor- 
mation on the old site of their village, because 
in those lands an indefeasible title has been 
acquired by the plaintiffs by long adverse pos- 
session. In the case of Hadha Prasad Singh 
V. Bam Kumar Singh, 3 Cal. 796 : (l c. L. B. 
259), their Lordships of the Privy Council held 
that the doctrine in Lopez v. Muddun Mohan, 
(13 M. I. A. 467 : 5 Beng. L. B. 521 P. C.) that 
diluviated lands, reforming on their old site 
remain the property of their original owner, 
does not apply to lands in which after.their 
reformation an indefeasible title has been 
acquired by long adverse possession,, or other- 
wise. 

[41 ] It may be stated that Mr, P. E. Das 
conceded that the appellants were not on strong 
ground in respect of their claim to Sch. n lands. 

[42j It is clear that, as submitted by Mr. Das 
on the finding that the land in dispute was 
transferred to Hasanpur in 1934, no question 
of limitation arises. The suit is clearly within 
time. 

[43] In the result, the appeal is allowed in 
part, the decree passed by the learned Subor- 
dinate Judge is varied, the plaintiff's title to 
lands covered by sch. I of the plaint is declared, 
and it is ordered that they do recover, posses- 
sion of the same and the defendants be evicted 
therefrom. The plaintiffs’ suit in respect of 
lands covered by Sch. ii is dismissed, and the 
decree passed by the Court below to that extent 
is affirmed. The appellants are entitled to costs 
in this Court and the Court below proportionate 
to their success in the appeal. 

V.H, Appeal partly allowed. 

4. 1. B. (38) 1951 Patna MO [C. N. 110.] 

AGABWALA 0. J. AND Mebedith J. 

The Bar Council, Patna Sigh Court — • 
Petitioner v. Commissioner of Income-tax, 
Bihar and Orissa, Patna — Opposite Pariy^ 

Misc. Judicial Case No. 79 of 1949, D/- 17-8-1949. 

Income-tax Act (1922), S. 4 (3) (i) — Fees re- 
ceived by Bar Council for enrolment of advocates 
and registration of apprentices — Income if exempt 
under S, 4 (3) (i). 

Fees realised by the Bar Council for putting an 
advocate’s name on the list of advocates and the regw- 
tration of apprentices for their training under an 
advocate approved by the Bar Council are not exempt 
from income-tax as the income therefrom la not^* 
come derived from property held under trus^r otner 
legal obligation: A.I.B, (80) 1943 Mad. 137, 

Anno. Inoome^lax Act, S. 4 N, 16. 

'A. C. Sinha — for Petitioner; 3. N. M 

Opposite Party, 
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JudiJmeilt* — This ia a reference under S, 66 
(l), Income. tax Act. The question referred to 
this Court is 

whether the inoome received by the Bar Council, 
Patua High Court by way of fees paid by the advocates 
for enrolling themBelves to practise in the High Court 
and/or registration fee from apprentices of law is 
exempt under S. 4 (3) ^i), Income-tax Act.” 

[2] The Bar Council maintains a list of advo- 
cates, and it is condition precedent to the right 
to practise in this Court that an advocate should 
be on the list maintained by the Bar Council. 
In order to have his name on this list an 
advocate is charged a fee prescribed by the Bar 
Council. A further condition to practise in this 
Court is that an advocate shall have served a 
certain term of apprenticeship with an advocate 
whose name appears on a list of advocates 
maintained by the Bar Council and approved 
by the High Court. These appear to be the only 
functions of the Bar Council with which we are 
concerned. The q'uestion referred to us is whether 
the fees realized by the Council for putting an 
advocate’s name on the list of advocates and 
the registration fee for apprentices for their 
training under an advocate approved by the 
Bar Council are exempt from income-tax. The 
question specidoally refers to s. 4 ( 3 ) (i). Sec- 
tion 4 ( 3 ) provides that: 

"Auy iocome, profits or gains falling within the 
following olasses shall not be included in the total 
income of the person receiving them,’’ 

Clause (i) is: 

“Any income derived from property held under trust 
or other legal obligation wholly for religidus or chari- 
table purposes, and in the case of property so held in 
.part only for such purposes, the income applied, or 
finally set apart /or application, thereto,” 

[ 4 ] It is quite obvious that fees received by 
the Bar Council for enrolling advocates or for 
registering apprentices is not income derived 
from property held under trust or other legal 
obligation. The same view was taken by the 
Madras High Court in Commissioner of In^ 
come-tax, Madras v. Bar Councils Madras^ 
(1943) 11 I. T. B, 1 : (A.I.B. (30) 1943 Mad. 137). 

, The answer to the question referred to us, 

• therefore, must be in the negative. The Income- 
- tax Dei^irtment is entitled to the costs of the 
reference which we assess at Rs. 2S0. 

M.K, Answer in the negative. 


date of payment at bond rate and also portion of 
principal— It would go to -reduce principal— Pro- 
viso does not violate general law in this respect. 

The obvious meaning of second proviso to S. 8 ia 
that, in spite of c!e. (ft) and (b) which ernpower the 
Court to reduce the interest in the case of a secured 
loan advanced before the commencement of the Act to 
9 per cent, per annum, if any payment has been made 
by th© debtor in excess of 9 per cent, per finnum, it 
cannot be appropriated towards the principal, but it 
can by no means be interpreted to mean that, even if 
the amount paid is so high as to cover not only the- 
interest payable on the date of the payment at the 
bond rate, but also a portion of principal, it would 
not go to reduce the principal. When the Legislature- 
used the expression “to reduce the amount of the 
principal of the loan”, it- meant that, if the amount 
paid exceeds the amount of interest payable on the- 
date of the payment, if calculated at the rate of 9 per 
cent, per annum, and is less than the amount of 
interest payable on the date of payment, if calculated 
at the bond rate, it would not go to reduce the amount 
of the principal. The proviso does not violate the 
g€neral_ law that, when there is a payment covering 
the entire amount of interest due at the bond rate and 
also towards the principal, the excess payment will go 
to reduce the principal, Accordiog to the general law 
and also according to the common sense, a payment 
made on a certain date has to be appropriated towa-rds- 
interest and principal payable on that date and, if the 
payment exceeds the amount of interest due, it will 
go to reduce the principal : A. I. R, (28) 1941 Pat. 
459 and A. I. E. (31) 1944 Pat. 303 (P. B.), Ref. 

^ [Para 6] 

C. P, Sinha mid Shivashwar Pd, Sinha — for 

AppellciiitSf R,d^, ClioudhuTi and IjCilci CIidTidrct 
—for Bespondenis, 

Nftrftydii J, — This is a defendants’ second 
appeal arising out of a suit based on a simple 
mortgage bond. The bond had been executed 
on 18-9-1925, by defendants 1 and 2 and by 
their deceased father Bhana Mahton in favour 
of the plaintiffs to secure a loan of rs, 2250, 
which was to bear interest at Rs. 1-4-0 per cent, 
per month with yearly rests. It was stipulated 
that the entire principal amount with interest 
would be paid by the mortgagors on the 30th 
of Eaisakh 1333, but only a sum of Rs. 400 was 
paid in Baisakh 1333 and subsequent to that, 
other pay wents were made, all of which were 
endorsed on the back of the bond, the last pay- 
ment having been made on 24-4-1932. All these 
payments have been credited by the plaintiffs 
towards interest, and they have sued for the 
recovery of the principal amount only, which 
is RS. 2250. 


A. I. R. (88) 1951 Patna 981 [G. N. Ill,] 

Reuben and Narayan JJ. 

Bamsaroop Mahto and others — Appellants 
iiV. Mathura Prasad Singh and others — Bes- 
■f pondmts* 

Ao A. D , No. 175 of 1947, D/- 30-8-1949. 

^ ; i^ebt law^^Bibar Money-lenders Act (HZ [3] of 
1998), S. 8, Aecond proviso — Pa 3 nnent made by 
pc ^btor bdbiig sdfffcient to cover interest payable on 



[2] The defendants resisted the plaintiffs' 
claim on the ground of limitation, and they 
further contended that, according to the provi- 
sions of the Bihar Money-lenders Act, they 
were entitled to have the account re-opened, 
and that, if the account was re-opened, the 
plaintiffs would be found to have been overpaid. 
j [8] The Court of first instance negaldved the 
plea of limitation, bat it held that the plaintiffs 
were not entitled to claim interest at a higher 
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rate than 9 per cent, per annum. That Court 
credited the payments made by the defen- 
<3ants towards the principal and interest cal- 
culated at the rate of 9 per cent, and found 
that the plaintiffs had realised their entire dues 
■besides Rs. 50 in excess. 

[4] The plaintiffs appealed against the deci- 
sion of the learned Munsif and the lower ap- 
pellate Court, while agreeing with the learned 
Munsif that the claim was not time-barred, 
■held that the plaintiffs were entitled to recover 
Rs. 1201. The lower appellate Court arrived at 
this figure after deducting the total payment, 
RS. 3299, from Rs. 4500, which is the double of 
Rs. 2250, the view of the learned Subordinate 
•Judge being that, as under S. 7, Bihar Money- 
lenders Act, the plaintiffs could claim only 
Rs. 4500 including principal and interest, the 
.amount paid should be deducted from this 
amount. 

[5] Mr. C. P. Sinha, for the appellant, has 
jiot presented before us the contention that the 
•claim of the plaintifife is time-barred, but he 
has tried to support the Munsif 's view that the 
defendants were entitled to have the account 
re-opened under S. 8, Bihar Money-lenders Act 
and. that, if the account was re-opened, the 
plaintiffs would be found to have been over- 
paid. Clauses (a) and (b) of S. 8, Bihar Money- 
lenders Act, are important for our purpose and 

1;hey are in these terms : 

** the Oourt may exercise all or any of the 

if ol lowing powers : 

(a) re-open the transaction, take an account between 
"the parties, and relieve the debtor of all liability in 
respect of any interest in excess of ‘ nine per centum 
•simple 'per annum in the case of a secured loan and 
twelve per centum simple per annum in the case of an 
'Unsecured loan; 

(b) notwithstanding any agreement purporting to 
■close previous dealings and to create a new obligation, 
're-open any account already taken between them and 

relieve the debtor of all liability in respect of any 
-interest in excess of nine per centum simple per 
■annum in the case of secured loan and twelve per 
centum simple per annum in the case of an unsecured 
■loan." 

[6] There are two provisos attached to this 
-section, and the second proviso, which is being 
relied upon by the plaintiffs-respondents runs 
■as follows : 

“Provided further that if anything has been paid or 
;aUowed in respect of any liability for interest in excess 
of nine per centum simple per annum in the case of a 
'secured loan and twelve per centum simple per annum 
In the case of an unsecured loan, nothing in cL (a) 
•or (b) shall be deemed to require the creditor to repay 
any amount so paid or allowed in excess or to reduce 
the amount of the principal of the loan.** 

There can be no doubt that, even though this 
loan had been advanced before the commence- 
ment of this Act, the Court can under s. 8 of 
the Act relieve the debtor of all liability in 


respect of any interest in excess of 9 per cent, 
per annum. According to the proviso if any 
amount has been paid in respect of any liability 
for interest in excess of 9 per cent, per annum, 
nothing in els. (a) and (b) shall be deemed to 
require the creditor to refund the excess pay- 
ment, nor would the excess payment go to 
reduce the principal. In this case, it is common 
ground that when the payments were made, 
neither the mortgagor nor the mortgagee 
thought of crediting the payment, towards 
interest to be calculated at any rate less than 
the stipulated rate and, therefore, when the 
payments were endorsed on the bond, the 
implied understanding was that they would be 
credited towards interest to be calculated at 
the bond rate. Even the last payment, as 
already pointed out, was made on 34-4-1932, 
that is, long before the Bihar Monejjilenders 
Act was passed, and, therefore, it is manifest 
that at that time the understemding must have 
been that the payments would be credited 
towards interest at the bond rate. Of course, 
even if the amounts paid are credited towards 
interest at the bond rate, they would exceed 
the amount of interest due and would conse- 
quently go to reduce the principal. Mr. Sinha 
has argued that this proviso cannot be applied 
to this case, because the payment were made 
not only towards interest but also towards 
principal and he has relied on the words 
“nothing in cl. (a) or (b) shall be deemed to 
reduce the^amount of the principal of the loan”. 
The obvious meaning of this proviso is that, in 
spite of els. (a) and (b) which empower the 
Court to reduce the interest in the case of a 
secured loan advanced before the eommence- 
ment of the Act to 9 per cent, per annum, if 
any payment has been made by the debtor in 
excess of 9 per cent, per annum, it cannot be 
appropriated towards the principal, but it can 
by no means be interpreted to mean that, even 
if the amount paid is so high as to cover not 
only the interest payable on the dace of the 
payment at the bond rate, but also a portion, 
of the principal, it would not go to reduce the 
principal. When the Legislature used the 
expression “to reduce the amount of the prin- 
cipal of the loan”, it meant that, if the amount 
paid exceeds the amount of interest payable 
on the date of the payment, if calcula^ at 
the rate of 9 per cent, per annum, and is less 
than the amount of interest payable on the 
date of the payment, if calculated at the bond 
rate, it would not go to reduce the amount of 
the principal. Mr. Sinha was not right in con- 
tending that one cannot put such an 
pretation on the proviso unless one imporo 
something which does not exist therein. The 


1961 


Ramsahoop V. Mathura Prasad Singh ( Nanujan J.) P&tns 4S3 


Bihar Money-lenders Aofc has never been re- 
garded as a very ably drafted Act, and nobody 
■can be allowed to take advantage of the bad 
drafting by putting an interpretation upon the 
section which is against reason and common 
sense* The proviso was intended to help tbe 
creditor, but only to a limited extent, it being 
.never the intention of the Legislature that 
even if the debtor pays something in excess of 
the amount of interest due calculated at the 


bond rate, it will not go to reduce the principal. 
It would be absurd to contend that, whenever 
there is a payment of interest at the bond rate 
as well as of a portion of the principal amount, 
the proviso cannot at all be applied. Whatever 
-comes within the purview of the proviso would 
be governed by it, and certainly the proviso is 
neither exhaustive nor so wide in terms as to 
cover all cases of payment it does not violate 
the general law that, when there is a payment 
covering the entire amount of interest due at 
the bond rate and also towards the principal, 
the excess payment will go to reduce the 
principal. In Jagatmaya Kumari v. Earn 
Bahadur Prasad, 22 P. L. T. 293 : (A. i. R. {2s) 
1941 Pat. 4-59), a Division Bench of this Court 
had to consider the proviso, and the head-note 
in the law report correctly enunciates the 
principle laid down in this case. The head-note 
runs as follows : 

“The proviso states that if aoy amount has been 
paid in respect of any liability for interest in excess of 
nine per cent, simple in the case of a secured loan, 
nothing in cl. (a) or (b) of the section shall be deemed 
to require the creditor to reduce the amount of the 
principal of the loan. The creditor is entitled to 
charge interest at the bond rate on that date and 
where on calculation it appears that the interest 
which was due to him on those dates was far in excess 


of the amounts actually paid, under tbe law the 
creditor was entitled to appropriate the payments 
towards interest and after tbe appropriation had been 
made those amounts could not be used to reduce the 
principal under 8. 8, Bihar Money-lenders Act.'* 


When fiheir Lordships said that, after the 
tippropriation bad been made, the amount paid 
«ould not go to reduce the principal under s. 8, 
their Lordships meant that the advantage 
which would have otherwise accrued to a deb- 
tor because of els. (a) and (b) would not accrue 
to him because of the proviso. Nothing more and 
nothing less is meant by this proviso, and any 
-other view would render the proviso inept. The 
petition, therefore, is that because of pro- 
Tiso 2 attached to the section the plaintiffs 
were at liberty to appropriate the payment 
towards interest at tbe bond rate in spite of 
what is contained in els. (a) and (b) of the sec- 
tion, and, if there is any payment in excess of 
.ll^test o^oalated at the bond rate, then it 
to reduce the principal. The calculation 
lo be made on tbie basis, and we are sur- 
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prised to find that the learned Subordinate 
Judge, instead of crediting the dificrent pay- 
ments towards interest and principal on the 
dates the payments were made, had added them 
altogether and deducted the entire amount 
paid from the sum of es. 4500 which is double 
the principal amount of Ks. 2250. According to 
the general law and also according to common 
sense, a payment made on a certain date has' 
to be appropriated towards interest and prin-! 
cipal payable on that date and, if the payment 
exceeds the amount of interest due, it will go 
to reduce the principal. The decision made by 
the learned Subordinate Judge is, therefore, an 
arbitrary one ; and not only he did not care to 
read S, 8 and understand the proviso, but he 
did not care to notice even what the learned 
Munsif had said with regard to S. 8, though 
the learned Munsif had, in his turn, committed 
a serious mistake by ignoring the provisos to 
S. S. We have got a calculation made which 
has been accepted by both sides to be correct 
and, according bo this calculation, if the pay- 
ments made are credited towards interest at 
the bond rate and the principal, then the 
principal on the date of the last payment, that 
is, on 24-4- 1932, would be reduced to Bs. 1185- 13- 9. 
^Ir. Sinha has relied on a Full Bench decision 
of this Court in Deo JYauda?d Prasad v. Earn 
Prasad, 23 Tat. CIS ; (a. i. r, {31) 1944 i>at. 303 
F. B. ) and specially on the observation of 
Meredith J. at pp. 631 and 632 of the report, 
which runs as follows 

“It was open to the Court under cl. (b) to re-open 
the account between the parties notwithstanding the 
execution of the hand note of 1937 purporting to close 
previous dealings and creating a new obligation and, 
having done so it was open to the Court to relieve the 
debtor of all liability in respect of interest in excess of 
12 per centum simple per annum, the loan being an 
unsecured one. Having regard to the nature of the 
provisions the word 'loan’ in the sectio i must be 
used, I consider, with respect to the original loan, and 
not the final transaction and the original loan in the 
present case was Rs. 400. The proper course in apply- 
ing the section would, therefore, be to take the pria- 
eipal as Rs. 400, calculate interest at 12 per cent, per 
annum simple on that sum up to tbe date of the suit 
and give a decree for the amount loft unpaid as so 
ascertained, if anything is still found due." 

[7] But no farther calculation is necessary in 
this case because the respondents' learned 
counsel has stated that he is not going to press 
for a decree for any interest on the principal 
amount of ES. 1185-13-9 which is payable ac- 
cording to the calculation already made. In 
this suit, therefore, there will be a decree only 
for RS. 1185-18-9. Mr. Sinha probably thought 
that this Full Bench ruling helps him to such 
an extent that we can adopt tbe calculation 
made by the learned Munsif, but if euoh a 
calculation is made tbe proviso would be ren. 
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dered negatory and the Full Bench could never 
have intended that this proviso should be 
ignored. In this view, I am of the opinion that 
the plaintitls-respondents in this case are enti- 
tled to a decree for Bs. 1185-13-9 only. 

[s] The appeal is allowed in part and the 
decree of the lower appellate Court is modified 
to this extent that the plaintiffs will have a 
mortgage decree for Es. 1185.13-9 only. The 
defendants are allowed six months’ time for 
the payment of the decretal amount, and the 
plaintiffs will get interest at 9 per cent, per 
annum on the principal amount of Bs. 1185-13-9 
from the date of the institution of the suit till 
the period of grace and future interest at the 
rate of G per cent, per annum on the entire 
decretal amount. The plaintiffs-respondents will 
get corresponding costs throughout. Because 
the appeal has substantially failed, the appel- 
lants will get no costs of this appeal. 

[ 9 ] Beuben J. — I agree. 

D.II. Appeal partly allowed. 
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Sayeedah Khatoon and other $ Petitioners 
V. The State of Bihar and others — Opposite 
Party. 

Mise. Judicial Cases Nos. 170 and 140 of 1950, 
D/- 13 10-1950. 

(a) Constitution of India, Arts. 19 (e), 10 and 
226 — Married woman Order for deportation — 
Right to relief - Bihar Administration of Evacuee 
Property Ordinance (III [3] of 1949), S. 11. 

Where an order for deportation is served on a per- 
son residing in Great Britain or the United States of 
America, that person, if he can make out a prima 
facie case that he is a citizen d: not an alien, is 
entitled to a writ of certiorari & on the return to that 
writ being made, to a jidiclal determination of the 
question of his status. 

On marriage, a woman takes the domicile of her 
husband, during the continuance of the marriage 
at least, cannot, bj any act of hers, acquire another 
domicile. [Para 3] 

A woman born in India & married to a citizen in 
India, taking up temporary 'residence in Pakistan 
for medical treatment, would neither fall under 
cl. (i) of the definition of “evacuee’ contained m 
cl. (c) of S. 2, Bihar Administration of Evacuee 
Property Ordinance, 1949 nor under cl. (ii) as the 
word “resident” occurring there mast be construed as 
meaning a person who has taken up his or her resi- 
dence in Pakistan pe’^manently. 

Even if that person comes within the definition of 
'evacuee’ in the Ordinance, nevertheless, she is also 
a citizen of India as such is entitled to remain in 
India If, while in Pakistan, her conduct wat such as 
to create suspicions as to her loyalty to the Indian 
Union, she may, on her return to India be subjected 
to such restrictions on her movements as Parliament 
may consider advisable <Ss not be deported. [Para 4^ 
Per Sarjoo Prasad J. - A woman acknowledged by 
her husband as his wife can claim her husband’s 
domicile, though it is not clear in what form that 
marriage was Bolemnised, [Pa^s 8] 


A. 1. B. 

(b) Constitution of India, Arts. 31, 226 — Depri, 
vation of possession by Custodian of Evacuee 
Property - — Special remedy available under Ad- 
ministration of Evacuee Property Act — Right to 
writ of mandamus — Administration of Evacuee 
Property Act (1950), S. 28. 

A lady executed d; registered a deed of wakfnama on 
4-5-1946, in respect of her property, which provided 
that she was to be the mutawaUl & that on her death 
or her relinquishing the office her three sons were to be 
joint mutawallis. She resigned her office as well as her 
right to receive a share of the income by a letter on 
2.5-1949. The Deputy Custodian of Evacuee Property 
holding her to be an evacuee & that her letter of 
2-5 1949 amounted to a transfer of property took 
possession of the property. The sons who were admit- 
tedly citizens of India applied fora writ of mandamus. 
It being also found that the lady who was born in 
India & married to an Indian citizen was herself a 
citizen of India : 

Held (Ij that there was an infringement of the 
fundamental right of the petnrs. to hold & enjoy 
property; [Para 71 

(2) that there was no transfer of property subsequent 

to 14-8.1947 so as to bring it within the meaning of 
the expression “evacuee property” in the Administra* 
tion of Evacuee Property Act i960, & the question 
was of no consequence since the lady was found to he 
a citizen of India; [Para 6) 

(3) that Art. 226 gave the H. 0. original jurisdic* 
tion in all such matters to issue a mandatory injunction 
& the special remedy of an appeal provided by the Act 
wai no bar to the exercise of the jurisdiction. [Para 7} 

Per Sarjoo Prasad J.~ Though it is a matter for 
concern whether when a special remedy is available 
theCt. should not leave the petnrs. to pursue that 
instead of seeking to invoke the extraordinary juris* 
diction of the H. 0. under Art. 226 yet where in the 
circumstances of the case that remedy is not equally 
efiectual, convenient & beneficial & would cause him 
irretrievable loss & damage by the time he gets it the 
H G. must act in the exercise of its powers to protect 
his interest. [Para 11] 

P. It. Das, Khaleel Ahmed, BaUtadra Pd, Singh 

Padmanand Jha — far Petnrs ; Govt, Advocate 
(0 S. C. Chakravarty — for Opposite Party, 

Shearer J. — These two applhs. which 
have been heard together are applns. under 
Art. 226 of the Constitution, Very elaborate 
arguments have been addressed to us by Sir 
Sultan Ahmed, who appears in support of one 
of the, applns. & by IMr. P, B. Das, who 
appears in support of the other. Mr. P. R. Das, 
for instance, invited us to declare that the 
Bihar Administration of Evacuee Property 
Ordinance. 1949, was an unconstitutional law. 
It is, however, quite unnecessary to go into 
this point or into some of the other points 
which were raised & the applns. can be very 
shortly disposed of. The petnr. in Misc. Judl. 
case NO. 170 of 1950 describes herself as Kum^ 
Rani Sayeedah Khatoon, wife of Captain 
Maharaja Kumar dopal Saran Narayan Singh. 
Kumar Rani Sayeedah Khatoon landed at t e 
Palam Air Port in New Delhi on 14-5-1960. She 
was in possession of a permit granted by the 
High Oomr. for India in Pakistan, which 
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ODtiildd hsr feo r6niain in India permanently She 
waSi therefore, admitted, & proceeded to Gaya 
where her husband resides. On 19.6-1950, in 
aooordanoe with the instructions contained on 
her permit, she made the permit over to the 
Sub-Jnspeotor in charge of the police station 
within the jurisdiction of which the Maharaja 
of Tikari resides. 

[2] On 23 7-1950, a notice was served on 
her by the Sub-Inspector stating that the 
High Gomr. for India in Pakistan had with- 
drawn her permit & requiring her to return to 
Pakistan within seven days. It was further 
stated in the notice that, in the event of her 
failing to do so, she would be prosecuted. The 
learned Govt. Advocate has not been as fully 
instructed as he ought to have been, & is not 
in a position to tell us exactly what the nature 
of the prosecution, which was contemplated, 
was. As will appear presently, it is quite clear 
that in the appln, which she made for this 
permit, the petnr. did not make any statement 
which was untrue. It appears that she origi- 
nally went to Karachi in the middle of 19-1S & 
at the end of that year, being desirous to pay 
a visit to her family in India, applied for and 
obtainad a temporary permit. Presumably she 
did this in order to be able to go back to 
Pakistan <fe, presumably, in order to obtain 
such a permit, she stated that she was domiciled 
in Pakistan. This statement as will also appear 
presently, was erroneous & may conceivably 
have been untrue. 

[ 3 ] I was at first disposed to take the view 
that the appln. was premature, & it would 
have been premature if it had been clear that 
the authorities intended to prosecute her k did 
not intend to make an order for her deporta- 
tion until the conclusion of the criminal trial. 
Sir Sultan Ahmed, for the petn. has. however, 
pointed out that orders for deportation, which 
in England can only be made by a Secretary 
of State, in the case of persons who have mig- 
rated to India from Pakistan, be or at any rate 
are being made by quite subordinate officials 
including Sub-Inspector of Police. On further 
consideration I accept the contention of Sir 
Saltan Ahmed that the order which was se ved 
on the petnr, was, in substance an order for 
her deportation. It is well settled that, when 
an ^ order of that kind is served on a person 
residing in Great Britain or the United States 
of America, that person, if he can make out a 
prima facie case that he is a citizen & not an 
alien, is entitled to a writ of certiorari &, «n 
the return to that writ being made, to a judi- 
pial determination of the question of his status. 
The petnr. contends that she is a citizen of 
i ttdia, & the contention is well grounded. The 
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petnr. was born in India, & is domiciled in 
Tniia. On marriage, a woman takes the domi- 
cile of her husband, during the continuance 
of the marriage at least, cannot, by any act of 
Jiers, acquire aaother domicile. That is, & 
always has _ been, the British law, it was ’in- 
corporated into British law from the Canon 
law which, in matrimonial matters, regulated 
the conduct of Christians throughout the whole 
of Western Christiandom. It is obvious that to 
permit a married woman to acquire a domicile 
distinct from the domicile of her husband 
would be to undermine the marriage tie &, 
indeed, render the purpose for which the 
marriage was contracted no longer capable of 
performancG, I can see no reason feo suppose 
thafc the position under the Hindu law or 
under fche Muhammadan law is otherwise. 
Quite certainly the Hindu conception of mar- 
liage is that it creates a tie no less inadmis- 
sible than was the tie created by the rite of 
marriage among Christians belonging feo the 
Bomau Catholic Church, 

[ 4 } The Sub Inspector of Police or whatever 
superior official, under whose directions he 
acted, appears bo have taken the view that, 
the petnr. being as evacuee & having entered 
India under a permit, which, he erroneously 
thought, had been improperly obtained, ha was 
bound to make an order for her deportation. 
An affidavit has been put in by the petnr. in 
which she states that she went to Karachi feo 
obtain medical treatment under a hakim who 
had migrated from India to Pakistan in or 
after 1947. If that was really so, she would 
not fall under cl (i) of the definition of “eva- 
cuee** contained in cl. (c) of S. 2 of the Ordinance 
nor would she fall under cl. (ii) as the word 
“resident” occurring there must be con- 
strued as meaning a person who has taken upl 
his or her residence in Pakistan permanentlyl 
& is not residing there temporarily for aiiy| 
such purpose as obtaining better medical treat- 
ment then he or she is, or thinks himself, or 
herself to be, in a position to obtain in India. 

I am by no means satisfied of the truth of what 
is contained in this affidavit &, if I had to 
act on it, I should have required a supple- 
mentary affidavit to be filed giving further k 
better particulars, such, for instance, as the 
name of the hakim & the address at which he 
practised in India & now practises in Karachi.' 
Even, however, assuming that the statementsi 
made in the affidavit are untrue & that the! 
petnr. comes within the definition of “evacuee” 
in the Ordinance, nevertheless, she is also! 
a citizen of India & as such, is entitled to remain 
in India. Where the wife of a citizen of India! 
goes to Pakistan, then, if, while in Pakistan, 
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she conducts herself in such a manner as to 
'create suspicions as to her loyalty to the Indian 
lUnion, she may, on her return, to India, be sub- 
liected to such restrictions on her movements as 
jParliament may consider advisable, restrictions, 
■for instance, similar to those which were im- 
posed on the wives of British subjects who, 
prior to their marriage, ha 1 been enemy aliens 
during the war. Parliament has, however, not 
yet considered it necessary, so far at least as I 
am aware, to impose such restrictions. 

[.5j The petnrs. in Misc, Judl. Case No. 110 of 
1950 are the three sons of Kumar Rani Sayeedeh 
Khatoon. These petnrs. are the joint mutvvallis 
of certain wakf property. On 2-10-1949, this 
property was taken possession of by the Deputy 
Custodian of Evacuee Property. It is not dis- 
puted that the petnrs. are citizens of India, k 
prima facie, therefore, the action taken by the 
Deputy Custodian was an infringement of their 
fundamental right to hold enjoy property. 
The reason why the Deputy Custodian took the 
action which he did was that this property 
belonged originally to Kumar Rani Sayeedeh 
Khatoon. On 4-5- 1946, she executed regis- 
tered a deed of wakfnaraa in respect of it. 
Under this deed, she appointed herself the 
mutwalli Sc appointed the eldest of her three 
sons as the naib mutwalli, who wa^, in her 
absence, to manage the property. The deed 
provided that one-half of the income should be 
paid to her it that the other half should be 
paid in equal shares to her sons. The deed 
further provided that, on her death or on her 
relinquishing the office of mutwalli, her three 
sons should at once become joint mutwallis. 
On 2 6 1949, Kumar Rani Sayeedeh Khatocn 
wrote a letter to the eldest of her sons, who 
was the naib mutwalli, stating that she relin- 
quished her office of mutwalli & al-.o reliii- 
nuished her right to receive one-half of the 
income from the wakf property. 

C6] The Bihar Administration of Evacuee 
Pi'operty Ordinance, 1949, came into operation 
on 21-6-1949, but was repealed d; replaced by 
Ordinance xxvil [27] of 1949 of the Central 
Govt, which was subsequently enacted as the 
Administration of Evacuee Property Act, 1950 
(XXI [21] of 1950). The latter Ordinance & the 
Act gave a more extended meaning to the ex- 
pression * evacuee property" & brought within 
the purview of the expression any property 
which had belonged originally to an evacuee 
which the evacuee had transferred after 14 8- 
1947. The Deputy Custodian apparently took 
the view that, on 2 6-1949, there had been a 
transfer of this property by Kumar Rani 
Sayeedeh Khatoon to her sons. In taking this 
view, the' Deputy Custodian clearly misdirected 


himself. No transfer of property took place oei 
2-6-1949. The transfer & theonly transfer, of fehisj 
property which had takenlplace.took place on4- 5- 
1946, when the deed of wakfoama was executed. 
What Kumar Rani Sayeedeh Khatoon did on 
2 6-1949, was to resiga her office of Mutwalli, & 
this she was entitled to do by writing under 
her own hand & was under no obligation to 
execute & regisfier any deed. I see no reason 
myself to suppose that she could not similarly 
renounce her right to a share in the income 
from the property. But, as she is a citizen ofl 
India, it is quite unnecessary to go into this! 
point. 

Ct] The learned Govt. Advocate referred us 
to s. 23 of the Act it contended that this Gt. 
had no jurisdiction to interfere. The remedy 
open to the petnrs. was, Mr. S. K. Mitra sug- 
gested, to appeal against the order of the 
Deputy Custodian General, Mr. P. E. Das, for 
the petnrs., has invited our attention to two' 
decisions of the H, C. of Australia in which it 
was held that a statute which took away the 
right of a citizen to obtain a prerogative writ 
was void in so far as it was repugnant to 
Art. 75 (v), Australian Constitution Act, 1900 
The King v. Hickman^ 70 comm. L. R 593 & 
The King v. Commonwealth Bent Controller, 
75 Oomm. L. R. 361. Article 76 (v), Australian 

Constitution Act, 1900, (Provides that) : 

“in all matters in which a writ of mandamus or pro- 
hibition or an injunction is sought against an officer 
of the Commonwealth, the High Court shall have origi- 
nal jurisdiotioa.*’ 

Article 226, Indian Constitution, operates in 
exactly the same way. It is quite cleir that: 
under Art. 226 it is not merely open to us, but 
it is our duty, to interfere when, as in these 
cases, there has been a fiagrant & unjustified 
invasion of the fundamental rights of citizens. 
The appnls. ought, iu my opinion, to be allowed 
& the rules, which have been issued ought to 
be made absolute. In Misc. Jud. case No. 140 
of 1950 I would issue a mandatory injunction 
requiring the opposite party forthwith to make 
over to the petnrs. the property of which three 
of them are the mutwallis & of which he has 
wrongly taken possession. The petnrs. are also 
entitled to their costs. 

[3] Sarjoo Prasad J.— I agree. 

M. J. C. 170 of 1950 — The petnr. may well be 
entitled to claim the domicile of her husband, 
Captain Gopal Saran Narain Singh of Tikari. 
It is not clear from the records as to in what 
form the marriage of the petnr. with the said 
Captain was solemnised. Sir Saltan Ahmed 
appearing for the petnr, could not throw ahy 
light on the point. It appears, however, that* 
Captain Gopal Narain Singh acknowledge the 
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potm* as his wife, there is nothing od the 
record to the contrary. In that view she can 
claim the domicile of her husband though I 
*am not certain that the petnr. does not come 
within the definition of “evacuee’* as given in 
the Evacuee Property Ordinance subsequently 
followed by an Act. My learnecrbrother has, 
if I may respectfully say so, correctly pointed 
out that if her conduct creates suspicion as to 
her loyalty to the Indian Union, she may be 
subjected to such restriction as the Legislature 
may consider advisable. 

[9] M. G- J. 140 of 1950 — M. c. J, 140 of 
1950 should be allowed on the short ground 
that the petnrs. who are the joint mutwallis 
of the waqf property are entitled to be in pos. 
session of the property A nob the custodian 
who had no jurisdiction to take possession of 
the same. It is to be remembered that Kumar 
Rani Sayeedeh Khatoon, the mother of these 
petnrs. relinquished her interest as mutwalli 
of the said waqf-ul-aulad long before the 
Bihar Administration of Evacuee Property 
Ordinance (ill [3] of 1949) came into force on 
21-6-1949. In the circumstances on the terms 
of the deed these petnrs. became joint mut- 
wallis. These petnrs. are undeniably citizens 
of India. The genuineness of the letter dated 
2-6-1949, under which the mutwalli ship was 
relinquished by'Sayeeda Khatoon has not been 
questioned before us. Therefore, under S. li 
(2) (a) of the Ordinance the *' mutwalli” not 
being an “evacuee” the waqf properties could 
not vest in the custodian & even assuming that 
Sayeeda Khatoon herself was an evacuee she 
had already ceased to he a mutwalli A to re. 
present the waqf property before the Ordinance 
came into operation. For these reasons the 
action of the custodion was ultra vires the 
Ordinance itself. 


impressed with the argument of Mr, P. R. Das 
to this extent that in case of flagrant uu. 
justified invasion of the fundamental rights of 
a citizen wo must act in the exercise of our 
poweis to jji’oteot him against injury A give 
him tlio relief in’ovidod the circumstances of 
the case are such that ofcJierwise tbe alternate 
remedy available to the citizen may not be 
equally offectual, convenient & beneficial A byi 
the time begets the relief, the citizen may have 
.suffered irretrievable loss A damage. A\’e are 
informed that' in this case the petnrs. did pre- 
fer a claim which was dismissed by tbe custo- 
dian A against which an appeal has been 
presented to tbe Custodian General in Delhi. 
But the said appeal has been pending since long 
A no attempt has been made to dispose of the 
same ; while in the meantime the petnrs. are 
being put to great loss A harassment. Parti- 
cular reference in this connection may be made 
to the statements in paras. I 8 and 19 of the 
petn, which have not been controverted before 
us by the learned counsel for the State. P. R.. 
Das rightly contends that in the circumstances 
of this case there is no other efficacious remedy 
left to tlie petnrs. than to apply to this Ct. 
under Art. 226 of the Constitution otherwise 
irreparable injury was likely to be caused to 
them. In his petn. he lias given details of tiie 
various instances of damage caused A appre- 
liended, A those details have not been disputed. 
For tlie above reasons I agree with my 
learned brother that there is pre-eminently a 
case wliere mandatory injunction should be 
issued on the oj>posite party to make over 
forthwith the possession of the properties to 
the petnrs. who are the joint mutwallis of the 
waqf-ul-aulad. 

M,K. Petition allowed. 


/ [lO] It is contended by the learned Govt. 
Advocate that there is a procedure provided 
under the Ordinance which should have been 
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followed by the petnrs. in Order to get redress 
against any illegal act or conduct on the part 
of the custodian or the Deputy Custodian, He 
refers to ss. 24, 25 & 28 of the Ordinance for 
this purpose. I agree with my learned brother 
that S. 28 of the Ordinance cannot stand in 
the way of our exercising the powers which 
have been vouchsafed to us under Art 226 of 
the Constitution. 


[ 11 ] But the thing which has caused me most 



serious concern is whether when a special 
remedy is provided under a particular statute, 
we should not leave the petnrs. to follow that 
remedy instead of seeking to invoke our extra- 
ordinary jurisdiction by way of a -writ under 
Aiffct 226 of the Constitution. I am, however, 

K •■■ ■ 1 


Maghuhans Prasad Singh and others — 
Petitioners v, LaJchzn Gope — Opposite Parly, 

Criminal Revn, No. 492 of 1950, D/- 24-4-1950, 

Constitution of India, Art. 134 (l)(c) — Certificate 
of fitness for appeal in criminal cases— Guiding 
principles"Appeal against orders in revision. 

Some guidance as to the meaning of the phrase 
'•a fit one for appeal to the S. C." in Art. 134 (IJ (c) 
can furnished by the decisions relating to similar 
provisions for civil appeals contained in 8. 109 (c), 
Civil P, C., regarding which it has been held that cer- 
tificate should not be granted in a case .which does not 
involve question of wide public or private importance. 
Where there is no want of jurisdiction in the Mag., an 
error of law or an error in the procedure adopted by 
him, is not a sniiioient ground to grant leave to appeal 
to the 8. Oti unless there was something so irreg^ar 
or outrageous as to shock the very basis of justice. 
These prinoiples apply with greater force in a case 
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whore n, certificate is sought for an appeal against an 
order of the H. C. passed in exercise of discretionary 
rcvisional powers. [Paras 4, 6, 7] 

K, P. Vaniia—for Petnrs, 

Order — This is an appln. by three persons 
\yIio have been ordered to execute bonds for 
Rs, 1000 each with two sureties in the like 
amount for keeping the peace. 

[2] The Mag. on the basis of a petn. filed 
on 1-2-1949, by one Lakhan Gope Sc a police 
report thereon, started a proceeding under 
S. 107, Cr. P. G., it ultimately passed the order 
referred to above. The order was upheld in 
appeal by the 3rd. Addl. Ses, J. , Patna. The 
matter then came to this Ot. in revision, and 
the Chief Justice by his order dated 4-4.1950, 
rejected the appln summarily, 

Dj] AYc are asked to grant a certificate under 
Art, 13-1 (i) (c), Const. Ind., which provides that 
an appeal shall lie to the S. 0 from any final 
order in a criminal proceeding of H. C. in the 
territory of India if the H, C. certifies that the 
case is a fit one for appeal to the S. G. ' There 
is a proviso to Art. 134 (i) which lays down 
that an appeal under sub-cl. (c) shall lie subject 
to such provision as may be made in that 
behalf under cl. (i) of Art. 145 & to such con- 
ditions as the H. C. may establish or require ; 
we are not concerned in the present case with 
any such provision or condition. 

[4] The only ground on which we can grant 
a certificate is that it is a fit case for appeal 
to the S. C. It is conceded that the Mag. took 
cognizance on a police report of a likelihood 
of a breach of the peace. The Mag. had terri- 
torial jurisdiction & he being responsible for 
the peace in the sub-division, considered the 
case one in which the petnrs. should be called 
upon to show cause against the execution of 
bonds for keeping the peace. Therefore, he did 
exercise his jurisdiction bearing in mind the 
peace of the sub-division. That being so, there 
is no want of jurisdiction in the Mag. There 
may or may not have been an error of law or 
an error of fact. Even if there was an error of 
law or an error in the procedure adopted by 
the Mag., we do not think that that is a suffi- 
cient ground to grant leave to appeal to the 
S. C. 

[5] The provision for a certificate of fitness 
for appeal in original cases was unknown before 
the commencement of the Constitution. An 
appeal to the Privy Council could lie only by 
special leave, & the settled practice of their 
Lordships of the Judicial Committee was not 
to act as a Ot. of appeal, review or revision. 
They interfered only if it was shown that by 
a disregard of the forms of legal process or by 
some violation of the principles of natural justice 


or otherwise substantial or grave injustice 
been done. Unless there was something so 
irregular or so outrageous as to shock the very 
basis of justice their Lordships refused to 
interfere. It was pointed out by Lord Dunedin 
in Mohmdar Singh v. Emperor, 59 I. A. 233 ; 

(A.I.R. (19) 1932 P.C. 234: 34 Cr. L. J. 18) that 
“their Lordships have repeated ad nauseain the state- 
ment that they do not sit as a Ot. of criminal appeal. 
For them to interfere with a criminal sentence there 
must be something so irregular or so outrageous as to 
shock the very basis of justice." 

This observation was repeated in Otto George 
Gfeller v. The King, A.I.E. (30) 1943 P. C. 211 
at p. 216 : (45 Cr. L J. 241 ). The same view has 
been reiterated by their Lordships of the P. 0. 
in the case of Kapildeo Singh v. The King, 
(A.I. E. (37) 1950 P, C, 80 : 51 Cr, L. J. 1057) (Cr. 
App. No. 1 of 1949 of the Federal Court — an ap- 
peal arising by special leave against an order of 
the Patna H. 0.). Their Lordships have held 
that the F.O. does not act in the exercise of its 
power to review the course of justice in cri- 
minal cases in the free fashion of a fuUy 
constituted Cfc. of criminal appeal. A mere 
mistake on the part of the Cb. below, for 
example, in the admission of improper evi- 
dence, will not suffice if it has not led to 
injustice of a grave character. 

[6] It is not pointed out that any injustice 
of a grave character has been done to the 
petnr. by reason of a mistake in the procedure. 
The observations of their Lordships apply with 
all the greater force in a case like the present, 
where a certificate is sought for an appeal 
against an order of the H. 0. passed in exer- 
cise of discretionary revisional powers. 

[ 7 ] Under Art. 134 (l) (c) of the new Cons- 
titution, the H. 0. has to certify that the case 
is “a fit one for appeal to the S. G.” Some 
guidance as to the meaning of this expression 
may be furnished by the decisions relating to 
the similar provision for civil appeals contained 
in s. 109 (c), Civil P, 0., regarding which it 
has been held that a certificate should not be 
granted in a case which does not involve ques- 
tion of wide public or private importance : see 
Banarsi Parshad v. Kashi Krishna 

28 I. A. 11 at p. 13: (23 ALL. 227 P. c.), EaKha- 
hrishna Ayyar v. Swaminatha Ayyar, 48 I. A. 
31 at p. 34 : (a.i.R.(8 ) 1921 P. o. 25), Mritmjoy 
v. Balmahund, 6 Pat. L. J. 125 : (a.lb. (8) 1921 
Pat. 33), Maung Ba Than v. District Council, 
Pegu, 6 Bang. 43 ; (A. I. B. (l5) 1928 Bang. 
187), Buchcha Saithwar v. Sansrani, 50 ALL. 
C40 : (A.I.B. (16) 1928 ALL 220). 

[8] Further guidance is afforded by the deci- 
sion of their Lordships, of the Judicial Oom- 
mittee in the case of Delhi Gloth & General^ 
Milts Co. Ltd. v. Income-tax Commr., Delhi, ^ 
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I. A. 421 : {A.I R. (14) 1927 P. O. 242). This 
was a oaae under tho Inoome-fcax Aob. There 
was no provision for appeal to the P. G. under 
thQ Income-tax Act, 1929, till s. 6GA was added 
hy S. 8, Income-tax (Amendment) Act (xxiv 
Ca4] of 1926). The relevant provision with 
which we are concerned is S. 6GA, cl. (2), which 
runs as follows : 

An appeal shall lis to His in Council from 

any jadgment of tUo H. C. deli /erod on a reference 
made under S. 66 in any case which the H. C. certi- 
fies to he fit one for appeal so His Majesty in Oouncil.” 

[ 9 ] While interpreting the words "to be a 
fit one for appeal to His Majesty in Council’' 
Lord Blanesburg observed : 

“These words are textually the s<amQ as the con- 
cluding words of S. 109 (e), Civil P. G., & coupled with 
the carefully limited referential worde to the Civil 
P. G., in sub- 5 . (3), sufiice, in their Lordships’ judg- 
ment,^ to exclude from any right of appeal cases which 
fall within the requirements of S. 110 of the Code, & 
are operative to confine that right to cases which are 
certified to be otherwise fit for appeal to His Majesty 
in Council. It was conceded in argument that if 
siths. {2) of the section had stood alone, it would be 
difficult to escape from the conitrucHon of it which 
just been indicated/* (The underlinings (here 
italicised) arc ours), 

[10] Therefore, their Lordships Have in inter- 
preting S. 6GA, sib-s. ( 2 ), adopted the same 
rule of interpretation as they have laid down 
for interpretation of the provision of S. 109, 
cl. (6), Civil P. G. 
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it cannot be disputed that the point involved le a 
substantial question of law. [Para 1] 

Anno. 0. P. 0., S. 109, N, 10 ; S. 110, N.-17, 

Gavh Advocate - for Appellant ; JIL Rahman and 
0 ^ 0 * — /or 

Order. — Speaking with the greatest respect, 
we are unable to appreciate the ground on 
which Manohar Lall and Mahabir Prasad JJ., 
declined to follow the decision of the Judicial 
Committee in JSigh Commissioners for Indict 
and Pakistan v. I. hi, Lall, 75 I. A. 225 ; 
(a.i.r, { 35 ) 1948 P, 0. 121 ). It cannot be disputed! 
that a substantial point of law arises. The sum of! 
money involved in the proposed appeal is, how- 
ever, comparatively small. The learned G-overn- 
ment advocate suggested that the question that 
arose was one of general public importance, 
being, namely, a question as to the right of a 
public servant to sue the State for arrears of 
salary Suits of this kind may from time to 
time be instituted but, so far as we are aware, 
the necessity for instituting them can only 
occur at infrequent intervals. The decision on > 
the question of law that arises is not, in our 
opinion, of such sufficient immediate urgency 
as to justify us in the present case in granting 
leave to appeal. The application will, accord- 
ingly, be dismissed, but there will be no order 
for costs. 

V.B,B, Appeal dismissed. 


[ 11 ] In view of these decisions, we think we 
shall not be justified in granting a certificate 
under Art, 134, cl. (c) of the Constitution, 

[ 13 ] A similar matter came up before us in 
Mahanth Bamkishun Das v. Tlte State, (cr. 
Revn. NO. 91 of 1950) where we refused to grant 
a certificate. At that time the recent judgment 
in Kapildeo Singh v. The King, (A.I.B. (37) 
1950 P. C. 80: 51 Cr. L. J. 1057) was not brought 
to our notice. We feel satisfied that the view 
we took in the case of Mahanth Bamkishun 
Das (cri. Revn. No. 91 of 1950) is fortified by 
the recent order of the P. C. Tho appln. is 
rejected, 

B,G,D. Application rejected. 
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Shearer and Ramaswami JJ. 

The Province of Bihar^ — Appellant v. 
Abdul Majid — Bespondent. 

Federal Court Appeal No, 64 of 1949, D/-12-9'1950. 

Civil P. C. (1908), Ss. 109 and 110 ^ Question 
involving right of public servant to sue State for 
arrears of salary Leave to appeal to Federal 
Court. 

The deoislon on a guestion of law as to the right of a 
|»ubliq servant to sue the State for arrears of salary is 
not of suoh Buffioient urgent^ as to jastify the Court in 
firantliig leave to appeid to the Federal Court, though 
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Jamuae and Eai JJ. 

MoUit Lal Pandit — Petitioner v. The 
Stale. 

Criminal Misc. Case No, 485 of 1950, D/-4-10 1950. 

(a) Public Safety — Preventive Detention Act 
( 1950 ), S. 3 — ^Jurisdiction. 

The mere fact that the detenu’s activities extended 
over places within the area of adjoining district over 
which the List. Mag. has no jurisdiction does not 
deprive the Diet. Mag, of his authority to order his 
detention when at Uie time of making the order the 
detenu was admittedly within bis district. (Para 3] 

Per Jamuar J. —Tho order being one for preventive 
detention the Dist Mag. is entitled to draw an infer- 
ence from the past acts of the detenu in those places. 

^ tPara 11} 

(b) Constitution of India, Art. 22 (5) — Grounds 
of detention — Detention under S. 3, Preventive 
Detention Act, 1950 — Public Safety — Preventive 
Detention Act (1950), S. 3. 

The expression “the maintenance of public order'* fa 
comprehensive enough to include “the security of the 
State” as used in S. 3, Preventive Detention Act, 1950, 
Therefore, when the grounds supplied to the detenu do 
not suggest that there ware other grounds besides those 
mentioned it cannot ba said that they do not disclose 
all the gronnds merely because they were described As 
concerning maintenance of public order while the order 
of detention stated that the detention was for the 
seenrity of the State as well. (Paras 4, 13} 

(c) Constitution of India, Art. ZZ (5) — Grounds 
of detention — Vagueness of— Public Safety-.Prc. 
ventive Detention Act (1950), 5. 3. 
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The grounds on which the officer passes the crder 
for detention within the meaning of S. 3, Preventive 
Detention Act, 1950 should not necessarily mean the 
detailed facts on which a prosecution in a criminal Ci. 
may be launched. It is not necessary to mention in the 
grounds the particulars in the same way as they are 
mentioned in a charge of a criminal offence. 

It is not safe to judge the vagueness of grounds in 
a particular case with reference to the grounds in 
other cases. The decision will depend on the contents 
of the grounds in each case. Hence, where in a case of 
detention for instigating in collaboration \Yith a noto- 
rious outlaw, the landless labourers to loot foodgrains 
the grounds served upon the detenu clearly mentioned 
tbe places at which the disturbances have taken place 
tt also the period when they took place the mere fact 
that the exact date & hour A the part played by the 
detenu in each of the occurrences were not set out in 
detail will not render the grounds vague. [Para 5] 

(d) Public Safety — Preventive Detention Act 
(1950), S. 3^MaIafides. 

Preventive justice in all cases must proceed to a cer- 
tain extent upon suspicion or anticipati n as distinct 
from proof. Por passing an order for detention it is 
really the eatiefaction of the Magistrate which is 
necessary. If the pohee have suflicient material to 
satisfy him he_ can act under the Act, even though 
there is no detailed evidence of the type on which a Ct. 
of law can convict an accused. Hence, the fact that the 
police were unable to furnish a detailed report till a 
date very near the one on which the order was passed 
oannot lead to the inference that the order was passed 
viala flfJe in tl e absence of materials. [Para 6] 

(e) Constitution of India, Art. 25 (5)— “As soon 

as may be” — Held, delay of 22 days was not un- 
reasonable in the case. [para 8] 

C. Ghosh cind D. K. Sinhfi — for Petnr, ; Govt* 
Advocate— for the State. 

Rai J,— This is a pefcn, under Arfc. 226, Const , 
Ind., for issue of a writ in the nature of habeas 
corpiu A for the release of the petnr. 

[2] The facts relating to the detention of the 
petnr. may be stated as follows. The petnr. 
along with others was arrested by the Assistant 
Sub-Inspector of Police, Rupauli police station, 
& was forwarded in custody to the Sub-Divi- 
sional Officer, Sadar Purnea, with the following 
note : 

“I have the honour to forward herewith in custody 
the following accused persons who are members of 
communists dacoits A who are exploiting tbe station 
in order to create trouble A breaking the peace, tran- 
quillity of the locality. They are reported to be concern- 
ed in several looting & agitating the men in order to 
create chaos A confusion in the locality. They have 
acted in a manner prejudicial to the public safety A 
maintenance of tbe public order A it is, therefore, 
necessary that in order to maintain peace A tranquillity 
in ihe locality, they have to be detained under S. 2 (1) (a) 
of Bihai Maintenance Public Order (No. 2} Ordinance, 
1949. Report for their detention is being Bubmitted.” 

[3] The said learned Sub- Divisional Officer 
thereupon passed the following order : 

“6-6-50 (1) Mohit Lal Pandit, son of Sukbai Pandit 
of Gaddighat; (2) Baldeo Mandal, son of Faudi Mandal 
of Snpur; (3) Nasib Mali son of Madhu Mali of Sripur; 

(4) Jagannath Mandal, son of Ghuman Mandal of 
Sripur ; (5) Thothai Mandal, son of Gbina Gbaudhury 
of Sripur; P. S, Bupauli, have been brought in enstody 
for alleged offence under S. 151/107, Or. P. C. They do 
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not complain of any ill treatment. They are remanded 
to jail hajat till 9.6.50. If any bail petn., let it be put 
up.*’ 

The petnr. was not successful in getting bail 
before the learned Sub- Divisional Officer. He,, 
however, moved the Sea. J. of Purnea A was 
granted hail on 3-7-19-50. On 4-7.1950. the Dist. 
Mag, of Purnea was pleased to pass the follow- 
ing order for his detention : 

“Whereas I am .satisfied with respect to the person 
known as Mohit Lal Pandit,. son of late Sukhai Pandit 
of village Gaddighat, P. S. Bupauli, Dist Purnia, that 
with a view to preventing him from acting in a tuanner 
prejudicial to the security of the State A maintenance- 
of public order, it is necessary to make the following 
order : 

Xo\v, therefore, in exercise of the powers conferred 
by sub s. (2) of S. 3, Preventive Detention Act, 1950 
{IV [4] of 1950), I hereby direct that the said Mohit 
Lal Pandit be detained for a period of 6 months from 
5-7-50. 

He shall be placed in detention in Purnea jail A 
classified as Division III “X*’.” 

The grounds of detention which were served 

on the petnr., are to the following effect : 

“1, In league with notorious communist outlaw 
Naksbatra Malakar he is indulging in activities pre- 
judicial to maintenance of public order. 

2. He bas teen moving from village to village In- 
stigating the landless labourers to loot food-grains of 
the richer section of the people. 

3. Directly as a result of these instigations A taking 
advantage of the scarcity of food-grains in the locality^ 
tbe incited landless labourei'S A others organised a. 
number of raids in different villages in the area com- 
prised of the police stations of Naugachia, Bihpur A 
Rupiuli within the period of 28th May till 3-6-1950, 
in course of which food-grains A other properties were 
looted from Eamats, shops A other^ premises by mobs 
sometimes numbering more than a thousand. 

4. In these organized loots Sbri Mohit Lal Pandit 
personally led some of these raids A played big part 
in organ'eing all these lootings, synchronizing them 
with similar lootings perpetrated by an absconding 
criminal named Naksbatra Malakar of the (jommunist 
Party of India, 

In these circumstances I am satisfied that if be is- 
allowed to remain at large, he will indulge in activities- 
prejadicial to the maintenance of public order. For tbe 
prevention of such activities I consider his detention, 
necessary. Shree Mohit Lal Pandit is informed that 
he may make a representation in writing against the 
order under which he is detained. His representation,, 
if any, may be addressed to the Under Secretary, 
Political Department, Special Section, A forwarded 
through the Superintendent of the Jail, as soon as 
possible.” 

In support of the potn. Mr. Ghosh, the learned 
Advocate for the petnr., urged several points^ 
He urged that some of the places of loot A dis- 
turbance as mentioned in ground No 3 quoted 
above were outside the district of Purnea A 
hence the Dist. Mag. bad no jurisdiction to 
issue the order of detention under S. 3, Preven- 
tive Detention Act, 1950. Now, out of the three- 
police stations, namely, Naugachia, Bihpur A 
Rupauli within which the raids had been 
organised A loot had taken place, two of tho 
police stations are within the adjoining district 
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of Mongbyr, & poHco station Rnpauli admittedly 
lies within the district of Purnea. The detenu 
was admittedly within the district of Purnea 
when the order in question was passed. In my 
judgment, there was no want of jurisdiction in 
the Dist. Mag. in passing the order in question. 
Section 3 of the Act does not contemplate any 
such restriction on the power of the Dist, Mag. 
[f the activities of the detenu were carried out 
in villages situated within the adjoining police 
station of another district as well as in villages 
situated within the district of Purnea, it would 
not take away the jurisdiction of the Dist. 
Mag. of Purnea to take action as contemplated 
*by the Act. 

[ 4 ] Mr, Ghosh further contended that the 
order of detention contemplated the detention 
of the petnr. “with a view to preventing him 
from acting in a manner prejudicial to the 
security of the State A- maintenance of public 
order”. Bub grounds that were served on the 
petnr. disclosed grounds concerning “the main- 
tenance of public order” only. According to 
him, therefore, the authorities concerned had 
withheld some of the grounds on which the 
detention of the petnr. had been based. He, in 
this connection, referred to Art. 22, cl. ( 5 ) of 
the Constitution which runs as follows : 

“When any person is detained in pursuance an 
order made under any law providing for preventive 
detention, the authority making the order shall, as 
soon as may be, communicate to such person the 
grounds on which the order has been, made and shall 
afford him the earliest opportunity of making a repre- 
sentation against the order.” 

He stressed that when the Constitution enjoined 
the service of the “grounds”, it certainly con- 
templated all “grounds” on which the order 
was based & not only some of the “grounds”. 
In support of his contention he further relied 
upon a lecent decision of a Bench of this Ct. 
in the case of Chandra Shekhar Prasad Singh 
V. The State, Cr. Misc. c. no. 12G of 195 O : 
(a. I. R. (38) 1931 Pat. 389). He also relied upon 
a decision of the S. 0. in the case of Romesh 
, Thapper v. State of Madras, A. i. R. (37) 1950 
S. C. 124 : (51 Cr. L. J. 1514), wherein Patanjali 
Sastri J. dealt with the distinction between 
“public order” & “public safety”. According to 
Mr. Ghosh, the grounds relating to the main, 
tenance of public order must necessarily be 
different from the grounds relating to the 
“security of the State”. The Division Bench 
of this Ct. in the case of Chandra Shekhar, 
(a. I. R. (38) 1931 Pat. 389) has fully considered 
^this aspect of the case & has also dealt with the 
judgment of their Lordships of the S. C. in the 
case of Bomesh Thapper A. i. B. (37) 1950 s., c. 
124 : (51 cr. L. J; 1514). It has been clearly held 


in that case that the expression “the main-i 
tenancc of public order” is comprehensivof 
enough to include “the security of the StatG”! 
as used in s. 3, Preventive Detention Act, 1 950.1 
The grounds served on the petnr. do not suggest* 
that there were ether grounds which Jed to the 
passing of tlio order of detention. In my judg- 
ment, therefore, there is no merit in the con- 
tention of the learned Advocate for the petnr. 
that the detention is invalid because some of the 
grounds have been withheld from tJic detenu. 

[ft] Mr. Ghosh further contended that the 
grounds served on the petnr. are vague & in- 
dednite with the result that be is not in a 
position to make an effective representation to 
the proper authorities as contemplated by the 
Preventive Detention Act, 1930. In my judg- 
ment, the grounds are not vague or indefinite. 
The grounds do mention loot at several places 
within the police stations of Naugachia, Bihpur 
.'i: Rupauli between the 28th of May 3.6-1950. 

It may be kept in mind that the grounds on 
wJiich the oflBcer passed the order for detention 
within the meaning of S. 3, Preventive Deten- 
tion Act, 1950, should not necessarily mean 
detailed facts on which prosecution in a crimi 
nal Ct. may be launched. It is not necessary 
to mention in the grounds the particulars in 
the same way as they are mentioned in a 
charge of a criminal offence. In support of his 
contention, that the grounds are vague it indefi- 
nite, Mr. Ghosh relied upon the decisions of 
this Gt. in certain unreported cases, such as 
cr Misc, NO. 425 of 1948, decided on 7-10-1948 ; 
cr. Misc. 175 of 1949, decided on 3-5-1949; Cr. 
Misc. 329 of 1949. decided on 21-7-1949 ; Cr. 
Misc. C08 of 1949, decided on 10-6-1949; & L, JT. 
Barman v. The State, Cr. Misc. No. 124 of 
1950, decided on 5- 4- 1950: (29 Pat. 502). He also 
relied upon the case of Nek Mohammad v. 
Province of Bihar, A, i. R. (36) 1949 Pat. i: (50 
Cr. L. J. 44 r. B.). At the outset, I may mentionj 
that it is not safe to judge the vagueness of 
grounds in a particular case with reference to 
the grounds in other cases. The decision will 
certainly depend on the contents of the grounds 
in each case. It is not necessary for me to deal 
in detail with the grounds in those cases. To 
me it appear.s that the circumstances of those 
cases w'ere different from the circumstances of 
the present case. In this case the locality where 
the disturbances are said to have taken place 
is clearly mentioned. The dates between which 
the disturbance took place have also been men- 
tionei. It is true that exact date & hour & the 
part played by the petn. in each of the occur- 
rences in detail has not been given in the 
grounds served upon him. But, in my opinion , 
that is not necessary. The contention of the 
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learned Advocate, therefore, that the grounds 
are vague A* indefinite cannot be accepted. 

[G] Mr, Ghosh further contended that the 
order of detention was male jide. He drew my 
attention to the various orders passed by the 
Sub. Divisional Officer before whom the petnr. 
was originally produced. On several dates, the 
Sub-Divisional Officer asked for a further re- 
liort from the police regarding the activities of 
the petnr., but no such report was produced. 
He contended that if the police was not 
in a position to produce the report before the 
Sub- Divisional Officer, how could it produce 
the same before the Dist. Mag. on 4-7-1950, to 
enable him to pass the order of detention. It 
j might have been that the police was not in 
possession of a detailed information regarding 
' all the activities of the jietnr. which were 
spread over several villages some of which were 
; situated within the neighbouring district. The 
detailed evidence on which a conviction in a 
Ot. of law can be based may not have been 
available to the police by that date. Neverthe- 
less, the police might have been in possession 
of such materials which would satisfy the -Dist. 
Mag. to take action in accordance with the 
provisions of the Preventive Detention Act, 
1950, It is really the “satisfaction’* of the 
Mag. that is material. In answer to the argu- 
ment of the learned Advocate for the petnr. the 
learned Advocate for the State relied upon the 
case of Liver sidge v. Anderson^ 19 A. c. 206: 
{iiO L, J. K. B, 724). He particularly relied 
upon the following passage in that report : 

"The legislature obviously proceeds on the footing 
that there may be certain persons against whom no 
offence is proved nor any charge formulated, but as 
regards whom it may be expedient to authorise the 
Secretary of State to make an order for detention." 

In this connection the case of Bex'^Saliday, 
1917 A. c. 2C0 : (86 h. J. K. B. 1119) may be 
referred to. In considering the advisability of 
taking action under a statute for detaining a 
suspect Lord Atkinson said as follows : 

"And as preventive justice proceeds upon the princi- 
ple that a person should be restrained from doing 
something which, if free and unfettered, it is reason- 
ably probable he would do, it must necessarily proceed 
ill all cases, to some extent on suspicion or anticipa- 
tion as distinct from proof," 

There is no reason in the present case to pre- 
sume that the Dist. Mag's, action was mala 
fide in any respect. It appears that the utmost 
in his mind was the maintenance of public order 
& the satisfaction on the materials placed before 
him that the detention of the petnr. was justi- 
^fiable in the oiroumstances of the present case. 

[7] Mr. Ghosh further contended that the 
grounds in this case were served long after the 
t>assing of the order of detention. The provi- 


sions of Art. 22, cl. (s) of the Constitution of 
India contemplate that 

“The authority making the order shall, as soon aa 
may be, communicate to such person the grounds on 
which the order has been made & shall afford him the 
earliest opportunity of making a representation, against 
the order." 

In the present case the delay is said to have 
been a delay of 22 days. 

[8] The learned Advocate for the State, in 
this connection, submitted that the grounds of 
detention have to be forwarded to the State 
Govt, for approval, & unless the detention is 
approved on those grounds, they are not served 
on a detenu. According to him, the delay made 
in this case was not such unreasonable as re- 
quired the issue of a wTit contemplated by the 
present pefcn. Whatever may be the reason, I 
do not consider the delay in this case to be so 
unreasonable as to require this Cfc. to act under 
Art. 226 of the Constitution, 

[9] For the reasons given above, the petnr. 
is not entitled to the reliefs claimed in this 
petn. which is hereby dismissed. 

[10] Jamuar J. — In support of this appln. for 
the release of the petnr. on the ground that his 
detention is illegal, Mr. Ghosh argued a num- 
ber of points. 

[11] In the first place, he contended that the 
Dist. Mag. of Purnea, who made the order for 
the detention of the petnr. had no jurisdiction 
to pass that order. The contention was that in 
ground No. 3 of the grounds of detention served 
upon the petnr. there was stated that directly 
as a result of instigations (coming from the 
petnr.) a number of raids had taken place in 
different villages in the areas comprised of 
the police stations of Naugaohia, Bihpur & 
Eupauli, k since the police stations of Nauga- 
chia & Bihpur are not within the district of 
Purnea, the Dist. Mag. of Purnea had no 
jurisdiction to take notice of incidents which 
had occurred within those police stations & that 
therefore since a part of the grounds for the 
detention of the petnr. related to incidents 
outside the dist. of Purnea, the order of deten- 
tion of the petnr. by the Dist. Mag. of Purnea 
was without jurisdiction. I am quite unable to 
give effect to this contention. In the same 
connection it was suggested that the Dist. Mag. 
of Purnea should not have taken into con- 
sideration the past activities of the petnr. m 
villages within the police stations of Naugachia 
k Bihpur. At the time of the passing of the 
order by the Dist. Mag. of Purnea, the petm*. 
was within his district. The order was for pre- 
ventive detention, that is to say, it was meant 
for preventing the petnr. from acting in 
manner prejudicial to the public safety Amain- 
tenance of order. The Dist. Mag, was, there- 
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I tore, in nay opinion, entitUd to draw an infer- 
enoa from the past acts of the petnr. within 

those two adjoining police skafeiona, 

[12] The next contention of Mr, Ghosh was 
that whereaa the order of detention served 
upon the petnr, was “with a view to prevent- 
ing him from acting in any manner prejudicial 
to the security of the State & maintenance of 
public order,” the last paragraph of the grounds 
served upon the petnr. shows that the grounds 
were only in respect of preventing the petnr. 
from indulging in activities “prejudicial to the 
maintenance *of public order.” Mr. Ghosh, in 
these circumstances, argued that the grounds 
served upon the petnr. disclosed merely the 
grounds regarding “the maintenance of public 
order” A not regarding “the security of the 
State,” & hence his contention was that all the 
grounds had not been served upon the petnr.; 
the authorities having apparently withheld 
jsome of the grounds for the detention of the 
petnr. It ia now well settled that the autho- 
rities making the order are bound to communi- 
cate all the grounds to a detenu & cannot with- 
hold any ground on the basis of which the 
order of detention has been passed. The ques- 
tion in the present case, however, is whether 
any ground has been withheld. Mr. Ghosh’s 
contention is based upon a distinction which 
he seeks to make between “the security of the 
State * A the maintenance of public order.” 

It has been recently decided by a Division 
Bench of this Ot. in the case otOhandra Sekhcir 
in cri. Misc, Case No. 126 of 1953 : (A, I, n. (38) 
1951 Bat. 889) that the expression “the main- 
tenance of public order” is comprehensive 
[enough to include the expression “the security 
jof the State.” The distinction which Mr. Ghosh, 
therefore, seeks to make is not supported by 
the authorities. Clearly, therefore, the conclu- 
jeion must be that the grounds served upon the 
petnr. are the grounds upon which the order 
for the detention of the petnr. is based A there 
is no suggestion that there were other grounds 
as wGl which have been withhold. 

Ci3] The next argument in support of the 
petn. was that the grounds of detention served 
upon the petnr, are too vague A indefinite to 
enable the petnr. to make an effective repre- 
sentation to the proper authorities as contem- 
plated by the Preventive Detention Act, 1950, 
The grounds have been set out in the judgment 
of my learned brother & I agree with the con. 
elusions arrived at by him that this contention 
must fail. 

[14] My learned brother has dealt with the 
other aspects of the case presented to us in the 
coutse of the argument & I find myself in 
general agreement with him. 
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[15] For these reasons I find no justification 
for ordering the release of the petnr. I would 
accordingly dismiss this appln. 

Petition dismissed. 

A. I. R. (38) 1951 Patna 443 [C. N. 11$ J 

Das and Narayan JJ. 

The State v. Dasrath Jha — Resp, 

Original Cri. Miac. Caae No. 9 of 1950, DV- 
19.12-1950. 

(a) Contempt of Courts Act (1926), S, 2 -Distinc- 
tion in position of contemner and accused, 

The positioa of au alleged contemner is not exactly 
that of an accused person, and unlike the latter he 
can always file an affidavit or make a statement 
on oath. [Para 3j 

Anno. Cent, of Cts. Act, S. 2, N 2, Pt. 20. 

(b) Contempt of Courts Act (1926), S. 2 — Pro- 
ceedings for contempt — Nature of. 

Proceedings for contempt of Court are of a summary 
nature; such proceedings are not suitable for the deci- 
sion of a hotly oontested question of fact. [Para 3] 
Anno. Cont. of Cts. Act, S. 2, N. 2, Pt. 21. 

(c) Contempt of Courts Act (1926), S. 1 — Dis- 
tirictioQ between criminal and civil contempts. 

There is a fundamental distinction between con- 
tempts that are criminal and those that are civil. The 
former consist in a conduct that offends the Majesty 
of Law and undermine the dignity of the Court. A 
civil contempt, on the other band, is a failure to obey 
a Court 3 order issued for the benefit of the opposing 
party, and the principal object of a civil contempt is 
to secure the enforcement of the order. The Courts do 
not ordinarily interfere unless the disobedience is 
shown to be wilful. [Para 3] 

Anno. Cont. of Cts. Act, S. 1, N. 3. 

(d) Contempt of Courts Act (1926), S, 3 -Bene- 
fit of doubt. 

Proceedings for contempt of Court, though not 
criminal, are of a quasi-oriminal nature and, there- 
fore, where there is any reasonable doubt, the person 
charged with contempt ia entitled to the benefit of 
such doubt. [Para 31 

Anno. Cont. of Cfcs. Act^ S, 3, N, 1, Pt. 15, 

Govi. Advocate and S. R. Ohosal — for the State ; 

S. C. Misra and B. K. N. Singh — for Resp, 


Narayan J. — This is a rule calling upon 
one Dasrath Jha, who is one of the clefts, in 
Title Suit No. 20 of 1950 pending in the Court 
of the Subordinate Judge of Dumka to show 
cause why he should not be committed for 
contempt of Cfc. The rule was Issued on a 
report submitted to tliis Cfc. by the learned 
Subordinate Judge, the report being that the 
deft, has been interfering with the Eecei- 
ver’s possession over the tank which is the 
subject-matter of the aforesaid suit. The suit 
is for recovery of possession of the said 
bank and for compensation, the contention 
of this deft, being that he was allowed to 
take possession of the tank by the manager 
or the agent of the pltf. who had promised to 
execute a lease in his favour, By an order 
dated 8-7-1950 one Babu Ham Narain Prasad, 
Pleader, was appointed the Beceiver, and cm 
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14-7-1950 he subiihttecl a report to the learned 
Subordinate Judge that it had been reported to 
him by Mukhi Muchi & Jugal Misra whom he 
liad deputed for announeing his appointment, 
that the deft, had lu-e vented them from making 
the announcement had refused to give posses- 
sion of the tank to them as the Beeeiver’s men. 
On that very date the deft, was directed to 
make over possession of the 'property to the 
lleceiver, tlie Receiver was dii'ected to report 
by 20-7-19 j 0 as to whether he had taken posses, 
sion of the tank or not. On 25-7 1950, the Re- 
ceiver reported to the learned Subordinate 
Judge that he had received a letter from the 
deft, on 14-7-1950 in which he had stated that 
the Receiver iniglit continue in possession Si 
that he would never interfere with his i^osses- 
sion. The Receiver, however, further reported 
that ]iis men, Jugal liXisra Sc Mukhi Muchi had 
again been prevented by one Tope Singh from 
making the announcement &, that about thirty 
persons had been found angling in the bank. 
Five out of these thirty persons were alleged 
to liave told Jugal Misra that they had been 
angling with the permission of the deft. Jugal 
Misra iV; Mukhi Muchi filed affidavit before tha 
learned Subordinate Judge in which they stated 
that they had been prevented from making the 
announcement by Tope Singh who is an em- 
ployee in the tea- stall of Dasrath Jha, & three 
out of the five persons who are said to have 
admitted that they had been angling with the 
permission of the deft, also filed affidavits stat- 
ing that they had caught fish with the permis- 
sion of the deft. Sc that the defendant had 
taken his share out of the fishes caught. No 
counter- affidavit was filed by the deft., Sc the 
learned Subordinate Judge was of the opinion 
that though the deft, had undertaken not to 
interfere with the Receiver’s possession he had 
actually interfered with his possession iuas- 
miich as he had permitted other persons to 
fish in the tank. 

[2] In this Ct., however, one counter-affidavit 
was filed on 21-11-1950 by one Sarbanand Missir 
on behalf of the deft, in which the allegations 
made against the deft, were controverted. On 
14-12-1950, the deft, himself filed another affi- 
davit in which he made the same statements 
which had been made by Sarbanand Missir in 
the affidavit filed on 21-11-1950, The contention 
of the deft, is that he has no concern whatso- 
ever with Tope Singh, & that while Mukhi 
Muchi is a tenant of the pltf. Sc a servant in 
the pltf.’s estate, Jugal Jlissir is a sipahi in the 
pltf.’s estate. About Amal Chandra Roy, one 
of the three persons who are said to have fished 
in the tank, the contention of the deft, is that 
he is his sworn enemy and had filed a number 
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of false complaints against him before the Pro- 
vincial Congress Committee. About the two 
other persons who have sworn the affidavits, 
namely, Bhola Rakshit, & Nabanidhar Gorain, 
the deft, says that the former was himself an 
applicant for taking a lease of the pond in suit 
and that the latter is the pltf.’s raiyat & a 
thikadii- of the timber belonging to the pltf. 
Dasrath Jha has made one very important 
statement in his affidavit, it is this that when 
the fishing took place the Receiver himself was 
present. 

[ 3 ] No doubt, it is a circumstance against 
the defendant that he did not file any counter- 
affidavit before the learned Subordinate Judge 
controverting the allegations which had been 
made by Jugal Misra, Mukhi Muchi, Bhola 
Kakshit, Nabanidhar Gorain & Amal Chandra 
Roy in their affidavits. But the position of an 
alleged contemner is not exactly that of an ac-l 
cased person, iX: unlike the latter he can alwaysr 
file an affidavit or make a statement on oath.| 
As already pointed out, the deft, has been able 
to allege in this Gb. something against each of 
the deponents on whose affidavit reliance is 
placed on behalf of the State. It has been re- 
peatedly pointed out that proceedings for con- 
tempt of Court are of a summary nature it 
that such proceedings are not suitable for the ^ 
decision of a hotly contested question of fact. 
Of coarse, there is nothing to prevent us from 
taking evidence, X: there is no hard & fast rule 
to the effect that no evidence can be taken. But 
the (luestion is whether it would be desirable 
to hold an enquiry into the truth or otherwise 
of the statements made in the affiiavits filed 
by Amal Chandra Roy & others. There is a 
fundamental distinction between contempts that 
are criminal & those that are civil. The former 
consist in a conduct that offends the Maj^ty of 
Law & undermine the dignity of the Ct. A civi 
contemx!>t, on the other hand, is a failure 0 
obey a Ot.'s order issued for the benefit of the| 
opposing party, & the principal object of a 
contempt is to secure the enforcement of the 
order. The Cts. do not ordinarily interfere un-, 
less the disobedience is shown to be 
What is important to note in this case is tfaai 
on 14-7 1950 this deft, had written a leUex to 
the Receiver in which he had stated that as 
the tank had been put under the manapmen 
of the Receiver, he would never go to the tank 
with the intention of fishing & that the tank 
would continue to be in the Receiver s posses- 
sion. The Receiver had no doubt deputed twa 
■persons to announce his appointment by beat 
of drum, but it appears that he personally never 
went to the tank to take possession or to arrange 
for the fishing. It is a very striking circum- 
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siiiiioe that; the Receiver never sfcited before fehe 
Ob. that he had been to the tank A that in his 
presence the deft, interfered with his minage- 
msnt or possession. The ReoeiN'er has depended 
entirely on the report of the two persons on 3 
of whom is a drummer A the othir, acoording 
to the alleg'ition of the deft., a sipahi of the 
pltf.’ 3 estate. We cannot at all be sure in this 
case that iXiigal Missir A Mukbi Machi are not 
persons oonneeted with the plfcf.’s estate A are 
persons who cm be regarded as indepondent A 
disinterested A as such it will not, to my mind, 


Patna 445 

absolute reliance on the affidavits that have 
been filed by Jugal Missir, Amal Chandra Boy 
A others. All Cfcs. before exercising their juris- 
diction to commit for contempt luve to act 
with care A circumspection, A on the materials 
that are available in tlie present case I am of 
opinion that the alleged contemner is at least 
entitled to the benefit of a reasonable doubt. 

[4] I would, therefore, discharge this rule. 

[ 5 ] D3>3 J. — r agree. 

Rul^ discharged. 


be safe to act on the affidavits of these two 
persons; A it will ba still more unsafe to act on 
the affiiavits of the three other persons, Amal 
Chandra Boy Aethers. Regarding Am il Chandra 
Roy the deft, has been bold enough to state 
that he is his sworn enemy A had filed a num- 
ber of false com plaint 3 agiiosb him before the 
Provincial Congress Committee. The deft, fur- 
ther says that he had filed a complaint against 
■one Kalachand Chakravarti in which the charge 
was of black. marketing A that this Kalachand 
Chakravarti is the Mami (miternal uncle) of 
Amil Chandra Roy. Bhola Rikshit is said to be 
a dismissed compounder of the Dumka hospital 
A the allegation is that he had himself applied 
for a lease of this pond in suit. He was thus, 
according to the deft., a competitor for the lease 
of the tank in suit. Nabantdhar (I Jtain is said 
to be a raiyat A a thikadar of the pltf. It is to 
he noted that the pltf. is an absentee landlord, 
A it would appear from paragraph ( 1 ) of the 
plaint that he ordinarily resides in England A 
that his estate in Dimka is minaged by his 
managers A agents, Amal Chandra Roy A others 
are not fishermen by profession, A it ii very 
doubtful if the deft, would engage them for 
fishing in this disputed t ank. Nabanidhar Gorain 
says in his affidavit that he had obtained a 
permit from the deft, for citohing fish after he 
had paid the deft. Rer 1. If so. that permit 
ought to have bsen produced. If a permit had 
been issued by the deft, to Nibanidhur Gorain, 
there is no reason why similar permits shoild 
not have been issued to Bhola Rikshit A Amil 
Chandra Roy. Thus, some substantial criticisms 
can be advanced ’against the affiiavits that have 
been filed by Amal Chandra Roy and others. 
Proceedings for contempt of Court, though not 
criminal, are of a quasi-criminal nature A there- 
fore, where there is any reasonable doubt, the 
person chirged with contempt is entitled to the 
benefit of such doubt. The circumstance tbit 
'the Receiver himself never visited the tank & 
has nob come forward with the statement that 
there was any interference by the deft, in his 
presence is by Itself a very strong circumstance, 
A it appears to me to be quite unsafe to place 
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Narayan and 0. P. Senha JJ. 

Jliffaylca Nath Sahai and others — Appel- 
lants V. Kedar Nath Sahai and others ^Bes- 
pondents. 

A. F. 0. 0. No. 363 of 1948, D(- 4-12-1950. 

(a) Arbitration Act (1940), S. 21— Parties to sub- 
mission. 

£b is not necessary that all the parties to a suit 
should concur in an application for an order of 
reference in order to make the submission valid; it is 
only necessary that ail the parties who are interested 
in the subject.matter of the reference should join in 
the sab mission. An award, therefore, in arbitration in 
a suit foe pirtitiou of joint Hin^u family, cannot be 
hel 1 to ba invalid merely because the transferees from 
a coparcener whose interest is, however, protected by 
the order given by the arbitrator, were not parties to 
the submission. [Para 6J 

Anno. Arb, Act, S. 21 N 3, 4. 

(b) Hindu law — Partition — Partial partition 
admitted —Presumption — Onus of proof —Evidence 
Act (1872), Ss. 101-103 

When a partition is admitted or proved, the pre- 
sumption is that all the property was divided. A if 
anybody alleges that family property in the exclusive 
possession of any of the members after the partition is 
still to be deemed as joint property liaMe to be parti- 
tioned, he has to prove that allegation. But there 
must be either a clear admission or a definite finding 
to the eS-’ot that there was a partial partition, A in 
absence of an admission on th? point a finding with 
regard to it can be given only after a consideration of 
the evidence addaced. [Para 8] 

Anno. Bvi. Act, Ss. 101-103 N. 47. 

(c) Hindu law -Partition —Any arrangement for 

the sake of convenience in cultivation does not 
amount to partition. [Para 8J 

(d) Arbitration Act (1940), S, 30 — Award 

Setting aside —Error of law. 

No Court will review the arbitrator's conclusions or 
findings if he has acted within bis authority aid 
acoordiug to the principles of ijustice and behaved 
fairly to both parties. ^ CP4ra 12) 

Where partition suit is referred to the arbitrator, 
and the arbitrator accepts one of the two versions put 
forward by the conteiding parties this cannot be 
regarded as a case in which the arbitrator can even be 
said to have committed an error of law, [Para 12] 

Anno. Arb. Act, 3. 30 N. 6. 

Girja Uandan Pra$ad. Ram Nandan Prasad and 
G. S. Prasad — for Applts.; Boy Paras Nath and 
Uines*i Oh. Prasad — for liespts. 

Narayan J. — This appeal is direefied 
against an otder of tho Saboidinato Judge, 
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Bhagalpur, setting aside an award. The award 
had been given by one Mr. Anant Prasad who 
had been appointed an arbitrator by tlie parties 
of Partition Suit No. 5 of 1947, to decide the 
dispute which is the subject-matter of that 
suit. After the award had been submitted, the 
defendant No. 1 filed an objection it contended 
that the award was not fit to be accepted. This 
objection found favour with the learned Sub- 
ordinate Judge who set aside the award & 
dii’HCted that the suit be heard on the merits. 

[•2]- The pltfsit the deft. No. 1 are the descend- 
ants of one Babu Baij Nath Sahai. Baij Nath 
Sahai left two sons, Bhagwat Sahai I'o Bhawani 
Sahai. The pltf. No. 1 is the son of Bhawani 
Sahai, S: the other pltfs. are the sons or grand- 
sons of the pltf. NO. 1. The deft. No. 1 is the 
son of Bhagwat Sahai, the other defts. being 
transferees from deft. No. i. These other defts. 
never appeared in the suit, & on a petn. that 
was filed on 24-9-1947 by the lawyers repre- 
senting the plfcfs & the deft No. 1, the case was 
referred to arbitration & Mr. Anant Prasad, a 
common relation of the parties, was appointed 
tlie arbitrator. The award was submitted on 
5-G-194S. 

- [3l The allegation of the pltfs. was that after 

the death of Bhawani Sahai, there arose a 
dispute between the mother of the pltf. No. 1 
& the mother of the deft. No. i, both the pUf, 
1 & the deft. No. 1 being minors at the time, & 
because of the dispute the mother of the pltf. 
NO. 1 left the ancestral house in Mahal la 
Sbujaganj of the Bhagalpur town & began to 
reside in the garden house in Ghuniharboli lane, 
& for the sake of convenience in cultivation, 60 
bighas of land were divided, half & half, be- 
tween the pltf. 1 & the deft. No. 1, two houses 
in Chuniharroli lane were allotted to the mother 
of the pltf. No. 1 for her residence. This arrange- 
ment was alleged to have been made in the 
year 1906, & according to the pltfs.* case, all the 
remaining properties remained in joint posses- 
sion of the pltfs. & the deft, though under the 
management of the deft. No. 1. This suit was 
instituted because the deft. No. 1 did nob agree 
to a private partition. 

[4] The deft. No. 1 was contesting the suit, & 
according to his allegation, there was a complete 
partition in 1906, as a result of which all the 
properties were divided between the pltf. No. i 
& the deft, no, i. The defb*s contention is that 
ever since the year 1906 he and the pltf. No. 1 
have been in separate possession of the proper- 
ties & have also alienated some of the proper- 
ties allotted to their respective shares. The 
deft. No, 1 challenged the award on the 
following grounds : (l) that the arbitrator was 
guilty of misconduct; (2) that the award is 
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invalid because of an error of law apparent on 
the face of the award; & (3) that the award is 
bad in law because it affects the interests of 
certain persons who did not join in the reference. 

[5] The learned Subordinate Judge overruled 
the contention that the arbitrator was guilty 
of misconduct & also the contention that the 
award is bad because all the defendants had 
not joined in the reference. The learned Sub- 
ordinate Judge has given good reasons to 
support his view that the arbitrator is nob 
guilty of misconduct, that he had not gob 
annoyed with deft. No. 1, & that he did nob 
refuse to take oral evidence which the deft. 
No, 1 was prepared to adduce. These findings 
could not be seriously challenged before us, & 
we are in complete agreement with the learned 
Subordinate Judge on these points. 

Cg] There is also no merit in the contention 
that the award is bad because defts. other than 
the deft. No. i had not joined in the reference. 
The other defts. did not appear in the suit in- 
spite of service of summons & with regard to 
the properties in respect of which there are 
transferees the order of the arbitrator is that 
they should be allotted to the share of the 
deft. No. 1. The arbitrator has also directed 
that if there be transferees from the pltfs. the 
properties transferred to such transferees will 
be allotted to the share of the pltfs. In Baghu 
Nath V. Bam Bup, 2 Pat. 777 ; (A. i. R. (ll) 
1924 Pat. 33) it was pointed out that it was nobl 
necessary that all the parties to a suit shouldl 
concur in an appin. for an order of reference ini 
order to make the submission valid & that 
it was only neeersary that all the parties who 
were interested in the subject-matter of the, 
reference should have joined in the submission. 
This is a suit for partitioning the properties 
belonging to a Hindu family, & thereat parties 
interested are only the pltfs & the deft. No. 1. 
In view of the directions given by the arbitrator 
the interest of the defts, other than the deft. 
NO, 1 who are transferees from the deft. NO, l 
will not at all be affected. These defts. did nob 
put in appearance, & in fact, between them & 
the parties to the submission there is no matter 
in difference in the suit. The cMe of Muhatfimad^ 
Khalil T* Abdul Bahim, 7 P. i«. T. 644 : (A. I. R. 
(12) 1926 Pat. 810) is also an authority to the 
same effect, & in view of the principles laid 
down in this case it is quite immaterial if the 
other defts. were no parties to the reference. 
Relying on this decision & also on the decision 
of Calcutta G. in Jadu Nath v. Kailash 
Ohandra, 14 c W. N 75 : (37 Cal. 63), it was 
held in Md, Syed Khan v Abdul Qafoor, 10 
p. L. T. S3 : (116 I, 0, 680) that the award is 
binding as between the parties to the refer- 
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eno6 oven if aoaie of the parties interested 
jwere not parties to the submission. The award, 
therefore, cannot be held to be invalid because 
tho defts, other than the deft. no. l whose in- 
terest is, however, well protected by the order 
given by the arbitrator, were not parties to 
'the submission. The Privy Council decision in 
Bam Protap v. Ditrga Prasad, 53 Cal. 258 : 
(a, 1, R, ( 12) 1925 P. 0. 293) has no applu. in 
this present case, as will be clear from the 
perusal of the following observation made by 
their Lordships : 

“ In their Lordships’ judgmeat such au award is in 
no true sense one made in obedience to the order of 
23-5 1922, AYhile it would not bs easy to segregate 
the findings with reference to the matters in question 
in the suit from those not so in question — the find- 
ings in which Annardeyi was interested from those 
in which she was not— it is, their Lordships think, 
impossible to uphold an award in relation to a suit 
the conclusions of which were plainly coloured, if not 
dictated, by the view taken by the arbitrators of other 
questions between the parties or some of them to 
which the suit had no reference.' 

Taking even a narrower view of the matter the 
award so far as it purported to constitute a new part- 
nership, giving to a party who refused to come into 
it only rights which were far below those to which as 
a member of a dissolved partnership he was entitled, 
was not in their Lordships’ judgment an award in 
any way contemplated or authorised by the order of 
reference. ” 

[ 7 ] That; was a suit in which there was a 
prayer for a dissolution of a family partner- 
ship and accounts. The members of the family 
referred to arbitration all matters in difference 
between them, & some of the difference so 
referred were not subject of the suit, and a 
member of the family who was not a party to 
the suit was interested in certain of them. 
The Court made an order referring to arbi- 
trators all matters in difference in the suit 
between the parties to the suit, A the arbi- 
trators made an award as to all the matters 
in dispute without determining between those 
which were the subject of the suit & those 
which were not. In such circumstances it was 
held that the award was “ otherwise invalid ”, 

& I have quoted a passage from their Lord- 
shipa' judgment in which the grounds on which 
the award was set aside have been indicated 
by their Lordships. In Gopal Das v. Baij 
Nath, 48 ALL 239 : {A. I. R. (l3) 1926 ALL 238 ), 
it was held that a partner in a firm against 
which a suit was pending was not entitled, 
unless there was a deed of authority, to enter 
into an agreement to refer the matters in 
dispute to arbitration so as to bind the other 
patnr, or patnrs. who had not agreed to or 
joined in the appln. to refer. Their Lordships 
tpbh the view that in such a case it was open 
w a patnr, who had not agreed to a reference 
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to ohallengG in revision the award the decree- 
based thereon upon the ground that the refer- 
ence was illegal. Sulaiman J. had to make the 
following observation in this case : 

challenges the proceedings of 
the Ct. itseh & attacks the reference made by the Ct. 
to the arbitrator, it is not merely a question of 
a \yroDg decision by the Ct. but may be one of irregu- 
larity or illegality committed by it in the exercise of 

ite jurisdiction The objection is not as to- 

the validity of tlie award only, but as to the illegalitv 
of the reference to the arbitration. ” 

And Mukherjee J. observed as follows : 

'■ In order to establish the proposition that one of 
the members of a partnership business could refer a 
dispute to arbitration on behalf of all the members of 
the partnership, something more than the rules- 
enacted in 0. 30, Civil P, C. should be pointed out. " 

This ruling has certainly got no appln. to this 
case. We are nob in this case concerned with 
a partnership business or a firm, it being quite 
manifest in this case that the real parties 
interested in the litigation are the surviving 
descendants of Baij Nath Sahai. ° 

[Sj It is the other objection which is more 
important it which was strenuously pressed 
before us. The contention is that there is an 
error of law apparent on the face of the award 
tt that the award is consequently liable to be 
set aside. The learned Subordinate Judge was of 
the opinion that the arbitrator had laid down 
a wrong proposition of law, and that as that 
wrong proposition of law formed the basis of 
his award, the award was invadid. The wrong 
proposition of law which the arbitrator is said 
to have enunciated is that even when a partial 
partition is admitted, the onus is on the deft, 
to prove the allegation of private partition as 
made by him. The learned Subordinate Judge 
has also pointed out that the arbitrator has been 
inconsistent, inasmuch as though he has accepted 
the story of private partition of two of the houses 
in Chunihartoli lane, he has ordered a partition 
of all the houses. In my opinion, there is no 
such inconsistency in the iward, & the arbi- 
trator has not laid down any such wrong 
proposition of law which can be deemed to 
have affected his award. Nobody can dispute 
the proposition that when a partition is admit- 
ted or proved, the presumption is that all 
the property was divided, & if anybody 
alleges that family property in the exclusive 
possession of any of the members after the 
partition is still to be deemed as joint pro- 
perty liable to be partitioned, he has to prove 
that allegation. But there must he either a 
clear admission or a definite finding to the 
effect that there was a partial partition, & in 
absence of an admission on the point a finding 
with regard to it can he given only after af, 
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.consideration of the evidence adduced. It is 
’certainly a question of fact in this case as to 
whether in the year 190G there was a partition 
of some of the properties or a temporary 
arrangement with regard to some of the lands 
for the sake of convenience in cultivation. It 
is now very well recognised that any arrange- 
ment for the sake of convenience in cultivation 
does not amount to a partition, in this case 
the pltfs. had come forward with a clear 
allegation to the effect that in the year 190G 
A' after the death of Bhawani Sahai, 30 bighas 
out of CO bighas of land in village Nanan Pair 
A Gaura were allotted to the mother of the 
pltf. NO, z for his maintenance, and two houses 
in ChuuihartoU were allotted to him for 
residence, A- that similarly 30 bighas out of 
60 bighas were allotted to the mother of deft. 
No. 1. 

[9] There is a distinct averment to the effect 
that this partition was only a partial partition 
for the sake of convenience.’' It appears from 
the plaint that the feelings between the two 
widows, namely, the mother of the pltf. No. i 
& the mother of the deft. No. 1, had run so 
high that even a i*e3pectable relation of theirs 
like Rai Bahadur Shiva Shankar Sahai thought 
it desirable that the mother of the pltf. No, 1 
should leave the residential house & should 
remove to the garden liouse at Chunihartoli. 
As advised by such a respectable relation, the 
lady with her infant son. shifted to the garden 
house at Chunihartoli, A: evidently under pres- 
sure from such a respeotable person, there was 
an arrangement made for the cultivation of the 
CO bighas of land. Each branch had to maintain 
itself, and it is simply natural that a temporary 
arrangement should have been made for the 
cultivation of the lands. The usufruct of such 
valuable lands could not have been allowed to 
be wasted, & without gome temporary arrange- 
ment it was impossible to cultivate the lands 
when there was such estrangement of feelings 
between the two widows. There is great force 
in the contention of the appits. that with the 
pltf. No. 1 & deft No. 1 as minors it was im- 
possible to make a permanent partition. It is 
stated in paragraph 14 of the written statement 
“that the feeling between the mother of the 

pltf. NO. 1 & the mother of the deft. No, i 
grew from bad to wrose in 1906 & so the respective 
mothers of pltf, No. 1 & deft. No. 1, both of them 
being then minors (t unmarried, &, as guardians of 
their respective sons requested Rai Bahadur Shiva 
Shankar Sahai to partition all joint family properties 

between pltf. No. 1 & deft. No. 1 & that the 

ehiftii^ of the pltf. No. 1 & hia mother to the garden 
bouse in Ohunihartoli lane was a result of an out & 
■out partition, which was done & oarried out by Rai 
Bahadur Shiva Shankar Sahai with the help of his 
‘brother Baba Anant Prasad,” 


[lO] It is nofceworfchy that; even according to 
the deft's, version the feelings between the two 
widows were very much strained, & the pltf. 
No. 1 & the deft. No. i were minors in the year 
190G when the private partition is said to have 
been effected . While it is quite probable that 
for the purposes of cultivation & residence some 
arrangement should have been arrived at, it is 
difficult to believe that a person of the status 
of Rai Bahadur Shiva Shankar Sahai would 
have a permanent partition made during the 
minority of the pltf. No. 1 & the deft No. 1. At 
any rate, it was a question of fact as to whe- 
ther the pltf’s. version that there was a partial 
partition in the year 1906 “for the sake of con- 
venience”, or the deft’s version that there was 
a complete partition in that year of all the 
joint family properties was correct, & I fail to 
understand how the arbitrator can be said to 
have committed an error of law, if he has held, 
after a consideration of the evidence & the 
materials on the record, that the deft, had 
failed to prove that there was an out & out 
partition in or about the year 1906. If the arbi- 
trator says that in 1906 the pltf. only got 30 
bighas of land out of 60 bighas in villages 
Nanan Pair & Gaura & some houses in Ohuni- 
hartoU lane, & the' rest of the properties re- 
mained joint under the management of the 
deft. No. 1, that only shows that he has accept- 
ed the pltf’s. version which is not that there 
was a complete partition but an arrangement 
for the sake of convenience. I need not repeat 
that the expression “for the sake of conve- 
nience” has been used in the plaint itself, and 
the arbitrator could not & has not attempted 
to make out a case for the pltfs. which they 
themselves had not made out. It is only a 
question of accepting the pltf*s version or the 
deft’s version, & certainly if the pltf’s version 
is accepted, the question whether, because of 
an admission or proof of a partial partition, 
the onus will shift on the pltf. to show that 
there was a partition of all the joint properties 
does not arise. 

til] In this view, I am of the opinion that 
this is not a case in which it can be urged that 
the arbitrator has committed an error of law. 
There is no inconsistency in the decision of 
the arbitrator if he has ordered the partition 
of all the houses after holding with the pltf. 
that he had got the houses in Ohunihartoli for 
temporary residence by him and his mother- 
This was also an arrangement which had to be 
made for the residence of the pltf. on account of 
the strained relations between the two widows 
after the death ofiBbawani Sahai. As vras 
pointed out by the Judicial Committee in Ghu^ 
lam Khan v. Muhammad Hassan, 99 cal. 167 : 
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1 (29 I. A. 61 P. c.) the arbitrator had to 
•give his award on the whole case, and he being 
the Judge of law as well as faot a mere error 
of law committed by him cannot vitiate big 
award. The Judicial Committee in Cha 7 npsey 
Bhara Co. v. Jivraj Ballo Spiuuing 
Weaving Co. Ltd., 47 Bom. 678 : (a. i. r. (lo) 
1923 p. c. 66) referred with approval to the 
'following observation of Williams J. in the case 
-of Hodgkinson v. Fernie, (1357) 3 c, B. (N. 9.) 
189 : (140 E. R. 712). 

“The law has for many years been settled, & re- 
mains so at this day, that, where a cause or matters 
in difference are referred to an arbitrator, whether a 
lawyer or a layman, he is constituted the sole and 
final Judge of all quessions both of law and of fact 

The only exceptions to that rule, are cases 

where the award is the result of corruption or fraud, 

one other, which, though it is to be regretted, is 
now, I think, firmly established, viz., where the ques- 
tion of law necessarily arises on the fac 3 of the award, 
or upon some paper accompanying & forming part of 
the award. Though the propriety of this latter may 
very well be doubted, I think it may be considered as 
estabiiihed.” 

[12] In a very recent ease Durga Prosad 
'Chamria v. Sewkiskendas Bkattar, 54 c.w.N. 
74 :(A. I. E. (36) 1949 P. C. 334), their Lordships 

■of the Judicial Committee observed as follows; 

“However that may be, their Lordships are satisfied 
'that the two points of law as to which it is said that 
the arbitrator's error vitiates the award were sped- 
■fically referred to him to decide &, if this is so, it 
"Would be contrary to well-established principles such 
•as are laid down in In re King and Duveen, (1913) 2 
.X. B. 32 : (82 L. J. K. B. 733) and F. B. Absalom, 
.Xitd. V. Qrsai West ( London i Garden Village Society , 

• (1933) A. C. 592 : (102 L. J. K. B. 648) for a Court of 
':iaw to interfere with the award even if the Ct. itself 
would have taken a different view of either of the 
points of law had they been before it.” 

i ln this caiS6 it was a partition suit which was 
referred to the arbitrator, & as already poioted 
out there were two versions put forward by 
the contending parties. What has haijpened is 
that the arbitrator has accepted one of the 
versions; & this cannot, in my opinion, be re- 
garded as a case in which the arbitrator can 
even be said to have committed an error of 
law. No Court will review the arbitrator's 
: conclusions or findings if he has acted within 
1 his authority & according to the principles of 
! justice & behaved fairly to both parties. The 
t plea of misconduct has been overruled in this 
j ease, &, there is no *‘legal misconduct” in this 
^ case. The finding of the learned Subordinate 
Judge that the decision is vitiated because it is 
-based on a wrong proposition of law enunciated 
'%y the arbitrator appears to me to be altogether 
unsustainable. In the result, I am of opinion 
that the award is fit to be acted upon & a 
-decree should be pronounced in terms of it. 

[18] The appeal is allowed with costs, and 
«dt is directed that a decree would be passed and 
1961 Pat./67 . 


prepared in terms of the award; and thereafter 
the usual proceedings for the division and 
allotments would be taken. 

[14] C. P. Sinha J I agree, 

V.B.B. Appeal allowed, 

A. I. R. (38) 1951 PATNA 449 (C. N. 118) 

IMAM I. 

Jai Ramdeo, Petnr v, Ramjanam Singh arid 
others, Opposite Party. 

Criminal Revn. No. 879 of 1950, D/- 9-1-1951. 

Criminal P. c .{1898), S. 203 — Enquiry under, 
— Nature of. 

A complainant is entitled to have his com- 
plaint properly considered before it is dismiss&X 
under s. 203, While no one wishes to place a 
person accused of an offence to suffer undthe 
harassment, so far as a Ct of law is concerned, 
its function is essentially to see that cases ar0 
disposed of according to law. It is not righM 
for a Mag to make enquiries under S. 203 in 
such a fashion that from the record it cannot 
be saUi whom he examined and what was the 
source of his infor7nation. Private engufriet, 
which may involve extra-judicial information, 
are dangerous in any event. iPara 2) 

Anno : Cr. P. C., S. 203, N, 9, 

H. P. Sinha and U. C. Sharma, for Petnr 
Gorakh Nath Singh, for Opposite Party, 

ORDER : This is an appln by the complalil*i 
ant against the order of the Subdivisional 
Arrah, dismissing his complaint under S. 203« 
Cr. P. C. Tlfe Ses J. was moved to order fur- 
ther enquiry, but he declined to do so. It }| 
best to quote the order of dismissal in full aa 
it is a short order: 

“Complainant's case is that he went with 
his labourers to collect Mahua when he saw 
the accused collecting his Mahua fruits. Thfl 
complainant objected. The accused became 
ready to assault him. I have made enquiries 
in to this case & I have cross-examined the 
complainant. The cross-examination has rfr 
vealed that the complainant & the accused are 
both claiming the Mahua fruits. The record 
shows that one of the co-sharers is dead fc 
accused Ramjanam is claiming his share on his 
behalf. The complainant also admits that the 
complainant & the accused are fighting since 
a long time. The present dispute of Mahua l8 
absolutely of civil nature & I see no substance 
in the complaint & dismiss it under S. 203. 
Cr. P. C.” 

(2> The statement made by the complainant 
on solemn affirmation shows that he alleged 
that Ramjanam was instigating & the other 
two accused pushed him & threw him down. 
The petn of complaint alleged that offences 
under Ss. 323, 504 & 379, I. P, C., were com- 
mitted. Whatever the dispute about the fruit 
£e the mahua tree may be, there is not a word 

in the order of dismissal of the complaint 

which shows that the Subdivisional Mag at all 
had in mind as to whether an offence punish- 
able under S. 323, L P. C. had been committed 
in view of the assertion of the complainant 
that he had been thrown down & pushed by two 
of the accused at the instigation of Ramjanam, 

I think the complainant is entitled to have 
his complaint properly considered before It la 
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.dismissed under S. 203 of the Code. While no 
one wishes to place a person accused of an 
offence to suffer undue harassment, so far as a 
Ct of law is conceraed, its function is essen- 
tially to see that cases are deposed of according 
to law. I have very grave misgiving as to whe- 
ther it is right for a Mag to make enquiries in 
such a fashion that from the record it cannot 
be said whom he examined & what was the 
source of his information. The Subdivisional 
Mag was no doubt entitled to make an enquiry, 
but he should have made the enquiry in such 
a manner as to give the complainant full 
knowledge of the nature of the enquiry & the 
source of the information which the Mag pos- 
sessed in order that the complainant may know 
what exactly the Mag discovered which justi- 

I fied him in dismissing his complaint. Private 
enquiries, which may involve extra-judicial in- 
formation, are dangerous in any event. 

(3) The Mag states that he has cross-examin- 
ed the complainant. I do not know under what 
procedure this cross-examination was done when 
the complainant was making his statement on 
solemn affirmation in support of his complaint. 
I do not think the Mag really intended to say 
that he had done cross-examination in the real 
sense. He may have put a few questions in 
order to elucidate the nature of the complaint 
& from the answers to those questions, the 
Mag may have come to the conclusion that 
the dispute about the mahua fruit was of a 
civil nature. It is difficult, however, to say 
that the order of dismissal as it stands today 
at all discloses as to what was the view which 
the Mag took concerning that part of the in- 
cident narrated by the complainant, namely 
that he was pushed & thrown down by two 
of the accused persons at the instigation of 
Ramjanam, In my opinion, the complaint has 
not been considered in accordance with law & 
the order of dismissal must be set aside. I 
would accordingly send the case back to the 
Subdivisional Mag for further enquiry when he 
should deal with the complaint & dispose it 
of according to law. 

VM.B. Case remanded. 


A. 1. R. (38) 1951 PATNA 450 (C.N. 119) 
SHEARER AND SARJOO PRASAD JJ. 

Amleshwar Dayal Sinha, Petnr v. The State 
0/ BiJmr. 

Misc. Judicial Case No. 212 of 1948. D/- 
10-10-1950. 

Bihar Agricultural Income-tax Act VII (7) of 
1938 — Rules under-Rules 19 (2) and 19 (3) — 
Difference — Refund of excess amount — Claim 
by assessee not necessary under R. 19 (2). 

The proviso to R. 19 (3) is completely at 
variance with R. 19 (2). The former rule con- 
"templates that no refund can be allowed unless 
until a claim has bee 7 i made, and pro- 
vides that such a claim must be made within 
a certain limited period. The latter, on the 
other hand, imposes an obligation on the tribu- 
nal which deals with the matter to cause a 
Tcfund to be made, and by implication to be 
made immediately without any claim by the as- 
sessee. Moreover, when an assessee appeals 
agatnst an assessment, there is implied in his 
appeal a claim to a refund of any sum which 
he may already have paid in excess, {.Para J) 


A. I. R 

Rajkishore Prasad, Balram Kumar Sinha and 
Rai Parasnath, for Petnr — Advocate General 
and R. Pi'osad, for the State of Bihar. 

ORDER: In our opinion, the first of the* 
two questions referred by the Board of Revenue- 
should be answered in the affirmative, & the 
second in the negative. Section 27 (2), Bihar 
Agricultural Income-tax Act, 1938, imposes an 
obligation on the Agricultural Income-tax Officer 
to refund any amount which may have been 
paid by an assessee in excess. Sub-R. (2) of 
R. 19 imposes a similar duty on the Bihar 
Assistant Comr of Agricutural Income-tax &. 
the Bihar Board of Agricultural Income-tax. In. 
every case in which one of these tribunals is- 
satisfied that the sum paid is in excess of what 
ought to have been paid, it is its duty to cause: 
a refund to be made by the Bihar Agricultural 
Income-tax Officer concerned. In the present 
case, the reason, presumably, why the assessee 
did not apply for the return of the excess 
amount he had paid as soon as the Assistant 
Comr allowed his appeal was that the depart- 
ment carried the matter to a higher tribunal. 
It was convenient to the assessee and also* 
certainly to the department for him not to dO' 
so. However that may be, R. 19 (2) certainly 
imposed a duty on the final tribunal, namely,, 
the Bihar Board of Agricultural Income-tax, 
to cause a refund to be made. The proviso to 
R. 19 {3) is completely at variance with R. 
19 (2). The former contemplates that no refund 
can be allowed unless & until a claim has beenj ; 
made, & provides that such a claim must be ' 
made within a certain limited period, 'pie \ 
latter, on the other hand, imposes an obliga- i, 
tion on the tribunal which deals with the ; 
matter to cause a refund to be made, &, by im- j 
plication to be made immediately. The learned 
Govt Advocate appearing for the State of 
Bihar has invited our attention to S. 48 & S. 
50 of the Indian Income-tax Act. Mr. Mitra. 
is, no doubt, correct in saying that the drafts- 
man of the rules under the Bihar Agricultural- 
Income-tax Act had Ss, 48 & 50, Indian 
Income-tax Act, 1922, before him when he- 
drafted R. 19. The draftsman, however, omitted, 
to notice that refunds other than refunds of 
the kind refeiTed to in S. 48 (2) , Indian Income- 
tax Act are dealt with in the other sections- 
contained in Chapter VII of the Act. It 
seems quite clear that S. 50 was intended to* 
apply only to cases in which a claim had to be 
made for a refund, as, for instance, where 
double tax had been paid in In dia & in Pakis- 
tan, or in India & in the United Kingdom. In 
such a case, it is reasonable that if a claim foi" 
refund is not made within a certain period, the- 
claira should not be entertained. V^en, how- 
ever, an assessee appeals against an assessment,, 
there is implied in his appeal a claim to a 
refund of any sum which he may already have- 
paid in excess, 'The reference is disposed of 
accordingly. The petnr is entitled to his costs. 
The hearing fee is assessed at Rs. 100/-. 

(2) Mr. Rai Paras Nath states that a sum. 
of Rs. 100/- was deposited as costs, or as secu- 
rity for costs, in favour of the Board of Reve-^ 
mie. This amount must, of course, be refunded 
to him on an appln made to the Board of 
Revenue. 

D.H. R. Reference answered^ 
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B. P. SINHA AND C, P. SINHA JJ. 

SuTcndra Nath Chatterjee, Applt v, Surendra 
■Natfi Basil, Resp. 

A. P, A. O. No. 221 of 1950, D/- 22-11-1950. 

Ciuil p. C. (150S), S, 47. O. 40. Rr. 1, 3, 4 (b) 
and O. 43, R. 1 (s) — Order directing receiver's 
property to be attached and sold on his failure 
to pay amount due from him — Second appeal. 

Where a receiver fails to pay the amount due 
pom him as directed by the Ct appointing him 
tand the Ct directs the receiver’s property to 
the attached and sold, the matter comes directly 
'.under O. 40, R. 4 ib) and not under S. 47. Such 
..an order is appealable under O, 43, R. 1 (s) and 
not as an order passed under S. 47 having the 
force of a decree. The order passed on appeal 
Jroni such order becomes final as an order 
passed on appeal in an appealable case. Second 
.appeal is incompetent. iPara 2) 

Anno : C. P, C., O. 40 R. 1 N. 51 and R. 4 N. 5. 

;s. Mustafi, for Applt — S. K. Masumdar, for 
Resp. 

B. P. SINHA J : This is an appeal by the 
Receiver in a litigation. He had been called 
upon by the Ct appointing him as such to pay 
a certain sum of money to the resp who had 
worked for him as a lawyer an the case. This 
Second Appeal purports to hsive been made 
under the provisions of S. 47, C. P. C., but, as 
■will presently appear, it is manifest that the 
second appeal is incompetent. 

(2) In a certain partition suit, the applt was 
appointed a I'eceiver by the Ct. As a Receiver, 
he engaged the resp as his lawyer. For profes- 
sional work done by the resp, the applt owed 
him money. The resp put in a petn in Ct 
either to grant him permission to sue the 
Receiver for his dues or to direct the Receiver 
to pay his arrears of fees. The Ct accepted 
the second prayer of the lawyer, & ordered pay- 
ment of the amount found outstanding by the 
Ct on the bills submitted by the lawyer. As 
-the amount was not paid as directed by the 
Ct, the resp proceeded to execute that order 
by attachment & sale of the Receiver’s pro- 
sper ty. In the Ct of first instance, the only 
objection raised on behalf of the Receiver 
judgment-debtor was that the property sought 
to be proceeded against should be valued under 
the provisions of the Bihar Money-Lenders Act. 
The Ct overruled that objection, holding that 
;that Act had no application to the nature of the 
'dues owing to the resp. Hence, the Ct directed 
^that the valuation as stated by both the parties 
would be entered in the sale proclamation. An 
appeal was taken to the learned Dist J. of 
Bhagalpm* who dismissed it after overruling 
all the objections raised before him on behalf 
of the applt. It is not necessary to reiterate 
-liere all the objections raised by the applt in 
the lower appellate Ct. It was contended in 
the Ct below on behalf of the Receiver that 
the lawyer could not levy execution by treat- 
ing the order of the learned Subordinate Judge 
as a decree for payment of money. The learned 
Hist J. has pointed out that the right of the 
lawyer to receive the money from the Receiver 
liad not been seriously challenged; what was 
challenged was the method of realisation. The 
Ct of appesd below has pointed out that, under 
O. 40,. B. 3 (c), it is within the competence of 
'iihe Ct appointing the Receiver to direct him 
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to pay such amount as may be due from bitn. 
The lower appellate Ct has found that the Ct 
below acted in accordance with the provisions 
of R. 3 of O. 40. There was no appeal taken 
from the order passed upon the Receiver to 
pay the amount in question to his lawyer. In 
the Cts below, it appears that the matter was 
treated as one under S. 47, C. P. C. That 
appears to have been a mistake, because the 
matter comes directly under the provisions of 
R. 4, O. 40 which provides that, where a Re- 
ceiver fails to pay the amount due from him 
as the Ct may have directed, the Ct may direct 
the Receiver’s propei-ty to be attached & soli 
& the sale proceeds applied to liquidate tiie 
amount due from the Receiver. It may be that 
both the parties were under a misapprehension 
of the exact legal position. But it appears to 
^me that the order passed by the Ct of first 
instance would come within the purview of ^ 

4 (b), O. 40, Civil P. C. such an order is appeal- 
able as an order under the provisions of O. 43, 
R, i (s). It is clear, therefore, that the order 
passed by the Ct of first instance was appeal- 
able as an order & not as an order passed 
in S. 47 proceedings having the force of a 
decree. The order passed by the learned Dist 
J-, therefore, became final ^ an order passed 
on appeal in an appealable case. It is manifest, 
therefore, that no second appeal lies. 

(3) But Mr, Mustafi, the learned couiosel for 
the applt, has contended that in that event 
this appeal should be treated as an appln In 
I'evn, & he has contended that the Ct of first 
instance had no jurisdiction to proceed agednst 
the so-called judgment-debtor, without first 
finding that the Receiver had failed to carty 
out the orders of the Ct to pay a certain sum 
of money. In the events which have happened 
there is no doubt that the conditions laid down 
in Rr. 3 & 4 of O. 40 have been satisfied; but 
even then it will be open to the Applt to move 
the Ct of first instance to grant him sufficient 
time to pay the dues of the resp who worked 
for the Receiver as his lawyer. But it must be 
held that there is no want of jurisdiction in the 
Ct of first instance to proceed as it did in 
enforcing payment of the money directed by It. 
The appeal is, therefore, dismissed but, in the 
circumstances, without costs. If the applt does 
not pay the amount within the time to be 
fixed by the Ct below, the execution proceedlngB 
will naturally proceed. 

(4) C. P. SINHA J: I agree. 

V.B.B. Appeal dismissed,’ 


A. I. R. (38) 1951 PATNA 451 (2) (C. N. 121) 
JAMUAR AND RAI JJ. 

The State v. Vishwanath Prasad Varma and 
another, Opposite Party. 

Original Criminal Misc. No. 8 of 1950, D/- 
27-10-1950. 

Contempt of Courts Act XII (12) of 1926, S, 
2 ^ Ct cancelling bail and remanding accused 
to fail custody — Flouting of such order by res- 
ponsible officer of Ct — Contempt of Ct. 

A bail granted to an accused was cancelled 
and a warrant for intermediate custody of the 
atxmsed to a sub-^aU was handed over to the 
Ct Sub-Inspector. Instead of complying with 
this order the Ct Sub-Inspector approached the 
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Sub-Divisional Officer to get an order for 
detention of the accused in the Ct-Lock-up, The 
Sub-divisional Officer without even varifying 
the statements contained in the petn filed on 
tiehalf of the accused ifmrported to pass an 
order merely for the asking of the Ct Sub-Ins- 
pector under Rr. 9 and 164 A of the Rules for 
the Superintendence and Management of the 
'JaUa, directing that the accused may be sent 
either to the Central Jail or in the Ct-lock-up. 
The Ct Sub-Inspector then sent the accused to 
the Ct-lock-up: 

Held that the act of the Ct Sub-Inspector 
amounted to a clear disregard of the CVs order 
and amounted to a Contempt of Ct; {Para 4) 

Held also that the Sub-divisional officer who 
was a responsible officer, ought not to have 
acted in the way that he acted and should not 
have allowed himself to be led away by the Ct 
Sub-Inspector who was out to see that the 
accused may not be sent to jail in spite of the 
ttrder of the Ct, His action therefore fltZso 
amounted to a contempt of Ct. {Para 6) 

Anno : Contempt of Cts Act, S. I N. 3. 

GoTd Advocate, for Opposite Party. 

RAI J ; In this case & rule had been issued 
by this Ct against Shri Vishwanath Prasad 
Varma, Ct Sub-Inspector of Police, Bettiah, & 
Bhii Balaram Sinha, Sub-divisional Officer, 
Bettiah, to show cause why they should not be 
convicted for contempt of Ct for disobeying, 
evading or interfering with the course of jus- 
tice. 

(2) A case under Ss. 342, 392 & 323, I. P. C. 
waa pending against one Rasdhari Singh, a con- 
■table of the local Police Station, in the Ct of 
eiul Vlswanath Mishra, Munsif-Mag of Bettiah. 
The accused constable was continuing on bail 
granted by the learned Munsif-Mag. On 1-8- 
1950, an appln was moved before the trial Ct on 
behalf of the complainant mentioning that the 
accused constable was holding out threats to 
the prosecution witnesses & the lawyers. This 
appln was supported by five affidavits sworn by 
the prosecution witnesses & two affidavits sworn 
by the lawyers whom threats had been held 
out by the said Rasdhari Singh. The learned 
Munsif-Mag, after considering the matter, can- 
celled the bail of the accused. As usual a 
warrant for intermediate custody was issued on 
1-8-1950. which has been exhibited in this Ct 
u Exh. 3. This warrant for intermediate cus- 
tody was Issued to the officer in charge of the 
Bettiah sub Jail, On 2-8-1950, an appln was 
moved by the complainant before the trial Ct 

the said Rasdhari Singh, who had been 
remanded to the jail custody had not been sent 
to Jail but WM roaming about in the Ct. The 
learned Munsif-Mag at once called for a report 
from the Ct Sub-Inspector to whom he had 
handed over the accused with the custody war- 
rant He also called for a report from the 
Jailor. The Ct Sub-Inspector reported that he 
had handed over the under-trial prisoner to 
Bhri Vishwanath Prasad Vanna & the latter in 
his report said that he had kept the under- 
trial prisoner in Ct-lock-up under the orders 
of the Sub-divisional Officer. 

(3) The leamed Munsif-Mag, after ccmsider- 
Ing the explanation of the Ct sub-inspector, 
Shri Vishwanath Prasad Varma, took his state- 
ment in open Ct on 3-8-1950 at about 12 hours. 
He was informed that even up to that date 
the under-trial constable Rasdhari had not yet 
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been sent to Motihari Jail. The leamed Mimsif- 
Mag was of opinion that the Ct Sub-Inspector,.. 
Shri Vishwanath Prasad Vanna, had inten- 
tionally flouted the orders of the Ct. He. how- 
ever, reported the case to the Dist & Ses J. of. 
Champaran for necessary action who has for- 
warded the matter to this Ct for apprc^rlate 
action. This Ct issued the rule as mentioned 
above. The Ct Sub-Inspector as well as the 
Sub-divisional Officer have filed show-cause 
petns before this Ct. They both pleaded not 
guilty. 

(4) I first propose to deal with the show 
cause petn of Shri Vishwanath Prasad Varma,. 
the Ct Sub-Inspector of Bettiah. His state- 
ment was taken on 3-8-1950, before the learned: 
Munsif-Mag. We have also examined him in 
th^ Ct. Prom his statement I am definitely of 
opinion that he was trying his best that even- 
ing to favour the under-trial prisoner, Rash- 
dari Singh, in utter disregard of the order of 
the learned Munsif-Mag. P^om his evidence, as 
taken down in this Ct it is quite clear that he 
received the warrant of custody at 5 or 5.30 
p.m. He says that he was shown an appln to 
be moved on behalf of the under-trial prisoner 
that he should not be removed to the Bettiali 
Sub jail. He gave an excuse before us that it 
was on account of that appln that he delayed 
sending the prisoner to Bettiah Sub jail, but I 
do not think that this was the real cause. Mr. 
A. A. Khan, Second Officer, who was in charge- 
of the work of the Sub-divisional Officer at 
Bettiah at that time was, according to him, not 
approached till 6 or 6.30 p.m. Mr. Varma' was 
the senior Ct Sub-Inspector in chs^e of the- 
Bettiah Ct. He was so much partial to Ras- 
dhari Singh that he also went to Shri Balaram t 
Sinha, the Sub-divisional Officer, to get an I 
order for detention of the under-trial prisoner , 
in the Ct-lock-up. This act of his is a suffi- 
cient demonstration of his anxiety to so mano- 
euvre the whole thing that in spite of the order • 
of the Mxmsif-Mag the under-trial prisoner may 
not be sent to Bettiah Sub jail. He anyhow ' 
persuaded Shri Balaram Singh to pass the , 
order. Ex. 2. To me it appears that from the ■ 
very inception he was trying to xmdo the order ? 
passed by the learned Munsif-Mag for the re- ^ 
moval of Rasdhari Singh to jail custody. Ifi ' 
my judgment his action amounts to a clear 
disregard of the Ct’s order. He has, therefore, : 
committed the offence of contempt of Ct i 
Though in this Ct he has tendered an unqua- 
lified apology, but in the circumstances of' the 
present case I am of opinion lliat this afiolog^ 
is not a sufficient pimlshmenfc so far as he is 
concerned. I, therefore, convict him under S. 

2, Contempt of Cts Act XII (12) of 1926 & 
sentence him to pay a fine of Rb. 25/- or in- 
default 10 rigoroos imprisonment for one week. 

(5) As regards the explanation submitted by 
Shri Balaram Sinha, the Sub-divisional Officer* 
of Bettiah, I may say that the order passed, by 
him does not befit an officer of his positic^. 
We have examined him in this Ct & from liis> 
evideiice it has been amply demonstrated that 
he passed the order merely for the askii^ of 
the Ct Sub-Inspector & the lawyer for the^ 
accused. He did not even take the trouble to» 
verify the statements contained in the petn Ex. 

1. The reason given by Rashdari Singh in the;- 
petn for not being sent to Bettiah Sub jaJl wa& 
that he had recently arrested about half 
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dozen dacoits who had been lodged in that Jail. 
He pleaded In that petn that if he would be 
sent there his life would be endangered. The 
petn had been carefully kept vague regarding 
the dacoits & the place of dacoity . Shri Bala- 
ram Singh has admitted In his evidence that 
he did not know from before if the constable 
had arrested any dacoit who was lodged in the 
Bettl8ih Sub jail at that time. Neither the 
jailor nor the Superintendent of the Sub-jail 
was consulted in this matter. The Sub-divi- 
sional Officer claimed to have passed the order 
under Rr, 9 & 164 A of the Rules for the Super- 
intendence & Management of the jails & Sub- 
sidiary jails in Biliar. These rules run as fol- 
' lows : 

"9. Ordinarily the Sub-divisional Officer shall 
hold control of the local subsidiary jail & be 
the superintendent thereof. But at places where 
a civil assistant Surgeon Is employed, he shall 
be the superintendent of the subsidiary jail, & 
the Sub-divisional officer shall exercise in regard 
to the subsidiary jail the same functions as are 
exercised by the Dist Mag in regard to a dis- 
trict jail. The local Govt may, however, 
appoint any other officer to be the superinten- 
dent of a subsidiary jail in lieu of either the 
Sub-divisional Officer or the civil assistant sur- 
geon." 

"164 A — When a large number of under-trial 
prisoners is arrested the Sub-divisional Officer 
may, in order to avoid serious overcrowding in 
the sub jail, commit, at his discretion, any of 
such prisoners to custody in the central or Dist 
jail to which the sub jail is affiliated, instead 
of in the sub jail. In such a case when, owing 
to the lack of sufficient escort or for any other 
reason, it is impossible to commit the prisoners 
direct to the central or Dist jail & they are 
therefore committed to custody in the sub jail, 
the Sub-divisional Officer may, when the neces- 
sary arrangements have been made, recommit 
the prisoners by warrant to custody in the cen- 
tral or Dist jail. 

Whenever arrangements are made by the 
police to arrest a large number of prisoners 
at the same time, the officer making the 
arrangements should, if possible, inform the 
Sub-divisional Officer in advance & should at 
the same time make arrangements to supply a 
police guard to escort the prisoners to the 
central or Dist jail, or to assist in guarding the 
sub jail, if it should be necessary to commit 
the prisoners to the sub jail." 

(6) To me it appears that there was no Jus- 
tification for passing the order. Ex. 2, which 
runs as follows : 

“C. S. I. will take charge of the accused. He 
(accused) may be sent to Motihari Jail or may 
be kept in the Ct-lock-up.” 

He admitted in his evidence that the Ct Sub- 
Inspector could by this order keep Rashdharl 
Singh in the Ct-lock-up & not send him to 
Motihari Jail at all if he liked. In my opinion, 
if the matter would not have been brought to 
the notice of the learned Munsif-Mag subse- 
quently, the accused might not have been sent 
Motihari Jail. To me it appears that the 
SubHdivisional Officer was simply led away by the 
Ct Sub-Inspector who was out that evening to 
see that anyhow the constable n^y not be taken 
to jail against the specific orders of the Munsif- 
Mag. Though the learned sub-divisional Officer 
i in his evidence in this Ct said that he did not 


know as to what orders had been passed by thei 
Munsif-Mag, but as a responsible officer he 
ought to have known it & he ought not to have 
acted in the way that he has acted in this 
case. In his case, however, I am prepared to 
accept the unqualified apology tendered by him. 

(7) JAMUAR J: I agree. 

K.S. Order accordingly. 


A. I. R. (38) 1951 PATNA 453 (C.N, 122) 
SARJOO PRASAD J. 

Bhola, Petnr v. Kaushalya, Opposite Party. 

Criminal Revn. No. 811 of 1950, D/- 13-11-1950-, 

Criminal P, C. USBS), S. 209 — Sufficient 
grounds for committmg the accused — Duty o/ 
Ct 

It is certainly operi to a Mag holding a prelimi- 
nary enquiry in a case triable by a Ct of Sessions 
to examine the credibility of the testimony of 
witnesses, but he can do so, only for the limited 
purpose of seeing whether there is a 'prime 
facie' case for commitment and not for the- 
purpose of coming to a decision whether the 
accused is actually guilty. His function is tO’ 
see whether the case is a fit one for trial or 
commitment, and not whether the cose is a fit 
one for conviction. Therefore, if there are two 
views possible of the evidence, although the 
Mag may be inclined to a view in favour of the 
accused, he should not, merely on that account 
refuse to commit the accused so long as there 
is a possibility of another view being taken by 
the Ct which finally comes to try him. It is 
only where, on the evidence on record, no other 
view is possible except the one in favour of the 
accused, that a Mag should refuse to commit 
such a case because there is really no evidence 
for trial. (Poras 3, 4) 

Anno: Cr P. C., S. 209 N. 5. 

K. P. Upadhyaya, for Petnr — Shambhu 
Prasad Singh and S. A. Saghir, for Opposite 
Party. 

ORDER: The petnr in this case has moved 
against an order of the Dist Mag of Champa- 
ran directing the commitment of the petnr 
accused for trial before the Ct of sessions for 
a charge under S. 376, 1. P. C. The Dist Mag 
has passed the order of commitment after 
setting aside an order of discharge passed by 
Mr. A. A. Khan, Mag of the First Class, Bet- 
tiah, who held an enquiry under Chapter XVIII 
of Cr. P. C. 

(2) The allegation against the petnr is that 
on 20-9-1949, at about 9 a.m. he committed 
rape upon the complainant Mt. Kaushalya. 
This occurrence took place in village Telpore, 
about eight miles ofi from police station Laurya 
& twenty-two miles away from the Sub-division 
of Bettiah. The complaint was lodged by the 
girl on 21-9-1949, in Ct, which the Sub-divisional 
Mag referred for investigation to the local police’ 
without taking any steps to have the girl exa- 
mined by a medical officer. The Sub-Inspector 
of Police received the order on 27-9-1949 when 
he recorded a first information & proceeded to 
investigate the case. The meffical examinationr 
of the girl actually took place on 1-1(>-1949, 
almost ten days after the occurrence. The evi- 
dence of the doctor Is that the girl Is below 
the age of 16 years. A niunber of prosecution 
witnesses have been examined in the case, two 
of whom purport to be eye witnesses to the 
occurrence itself; tt the evidence of the girl as 
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also that of the eye-witnesses is sought to be 
corroborated by the evidence of some other wit- 
nesses to whom the girl stated about the occur- 
rence. The learned Dist Mag has observed that 
'prim a facie’ the evidence of the eye witnesses 
as corroborated by some of the circumstances 
in the case^ such as the absconding of the 
-accused & the recovery of broken pieces of ban- 
gles from sugar cane field. He, therefore, thinks 
that ‘prima facie’ it was a case which should 
have been committed for trial & the learned 
Mag acted erroneously in discarding the prose- 
cution evidence on balancing of probabilities. 
The learned Dist Mag has pointed out that 
although a committing Ct has every right to 
weigh the evidence before him in order to find 
out whether a ‘prima facie’ case has or has 
not been made out for the trial of the accused, 
he has no right to substitute his own judgment 
for the final judgment of the Ct which is com- 
petent to hold the trial. He has also pointed 
out certain errors in the judgment of the 
learned Mag in his appreciation of the evidence 
on the record. 

(3) It is unnecessary for me to discuss the 
merits of the evidence & to make any observa- 
tion which may be calculated to prejudice the 
trial of the accused. It seems to me that the 
view taken by the learned Dist Mag of the 
:functions of a committing Ct is perfectly jus- 
tified & is supported by numerous authorities of 
this Ct as also of other Cts. The main func- 
tion of a committing Ct is to see whether the 
■evidence is such that the accused should be 
sent up for trial or not. If he thinks that the 
evidence is of such a nature, then merely be- 
cause ,as a trying Ct, he himself might not 
have been prepared to accept that evidence, he 
cannot discharge the accused. It may be that 
the trying Ct may take a different view of the 
evidence from the one which has been taken 

i by the Mag himself. His function is to see 
whether the case is a fit one for trial or com- 
mitment, & not whether the case is a fit one 
for conviction. Therefore, if there are two 
views possible of the evidence, although the 
Mag may be inclined to a view in favour of 
the accused, he should not, merely on that 
account refuse to commit the accused so long 
as there is a possibility of another view being 
taken by the Ct which finally comes to try 
him. It is only where, on the evidence on 
I record, no other view is possible except the one 
jin favour of the accused, that a Mag should 
■ refuse to commit such a case because there is 
“really no evidence for trial These propositions 
appear to have been well settled by various 
decisions of this Ct. In ‘Moinuddin v. Sheo- 
gobind Sahu’, AIR (28) 1941 Pat 505: (42 

CrL J 576), Meredith J. observed as follows: 

“If the Mag, after weighing the evidence, is 
satisfied that it is evidence upon which no rea- 
sonable Ct could convict, it is his duty to dis- 
charge, but if it is a case of balancing pro- 
babilities. estimating pros & cons; if it is a 
case where a different Ct might possibly in his 
opinion come to a conclusion different from his 
ovm, then it is his duty to commit where the 
evidence is sufficient for conviction even though 
he may himself not think the evidence suffi- 
cient for a conviction.” 

(4) Again, in ‘Ganga Prasad v. Bhagwat Deo’, 
A I R ( 29 ) 1942 Pat 38 : (42 Cr L J 767 ) . Dhavle J. 
observed that it was the duty of a Mag making 


an enquiry imder Chap 18 to decide on the 
materials before him whether or not there were 
sufficient grounds for committing the accused for 
trial, there could be no question that he was 
'not only entitled but also bound to consider 
the evidence & weigh it. It is quite clear, how- 
ever, that he must do so in order to discharge 
the limited duty laid upon him, & not by way 
of trying the case. 

“Therefore, if the evidence was balanced 
however, unevenly in his opinion, then it was a 
matter which had to be tried, & it was the 
duty of the Mag to commit it for trial & not 
to discharge the accused.” 

This is what the learned Mag appears to have 
done, namely, that he has balanced the evidence 
in the light of probabilities. It may be that 
the sessions Ct may, in spite of these probabi- 
lities accept the direct evidence of the prose- 
cution witnesses. The Mag in fact, as the 
learned Dist Mag points out, & there may be 
much substance in the reasons which he has 
advanced, relied upon probabilities which do not 
appear to c^ry much weight with the latter. 
My observations on this point should not be, 
in any manner, construed to prejudice the case 
of the accused, but I am only referring to it 
in order to illustrate the point that it was pos- 
sible &, in my opinion, very reasonably possible 
to take a different view of the evidence, as the 
learned Dist Mag appears to have done, l^liance 
was placed upon a decision of this Ct, in ‘Mander 
V. Karu Mander’, 6 PLT 146: (AIR (12) 1925 
Pat 279; 25 CarLJ 1089), & another decision of 
this Ct in ‘Tincouri v. Emperor’, 1 PLT 153: 
(AIR (7) 1920 Pat 46: 21 CrLJ 328). These 
decisions stand on their own facts & the pro- 
positions laid down there need not be disputed. 
As I have said, it is certainly open to a Mag 
holding a preliminary enquiry in a case triable 
by a Ct of sessions to examine the credibility i 
of the testimony of witnesses, but he can do so, 
only for the limited purpose of seeing whetherj 
there is a ’prima facie’ case for commitment 
& not for the purpose of coming to a decision 
whether the accused is actually guilty. It is* 
true that this Ct has got full jurisdiction under 
S. 437, Cr. P. C., to revise the commitment order, 
under S. 436, made by a Dist Mag both on 
points of law as well as of facts. I have cur- 
sorily glanced through the evidence &, for the 
present, I am not inclined to differ from the 
view taken by the learned Dist Mag. The deci- 
sion in ‘Tincouri’s case’, (1 PLT 153; AIR 
(7) 1920 Pat 46: 21 CrLJ 328), was one in 
which Jwala Prasad J. pointed out that the 
evidence was such .that no Ct would, upon the 
evidence, feel any hesitation in acquitting the 
accused. For these reasons, I am not inclined 
to interfere with the order passed by the 
learned Dist Mag. The rule is accordingly dis- 
charged. 

K.S, Rule discharged. 


A, I. R (38) 1951 PATNA 454 (C N. 123) 

RAI J. 

Rajkumar Singh, Applt v. Uchit Tatwa, Resp. 

A. P. A. D. No. 1282 of 1949, D/- 13-12-1950. 

T. P. Act U882), S. 54 — Non-payment of 
price. 

Title would be deemed to have passed to the 
purchaser, unless there was an intention on the 
part 0 / the parties to the contract that title wouid 
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not pass U7itil the e7itire coitsiderotion money 
nod in tact been paid. {Para 8) 

The circa7nsta«ces of non~delivery of the ori- 
ginal docnmeiit of sale and non~delivety of pos- 
session are not of much importance for the pur- 
pose of detennining tohat was the inteiition of 
tfte pcrfies vi a case lohere the suit has been 
filed only nine days after the sale, {Para 10) 

Anno : T. P. Act. S. 54 N. 14. 

S. N. Dutt a)id U, N. Siiiha, for Applt — 
Baidya7iath Jha, for Resp, 

JUDGMENT: The pltf has filed this appeal 
against the judgment & the decree of the Addl 
Subordinate J., Bhagalpur, reversing those of 
the Munsif of Madhipura. 

(2) The pltf filed the suit for declaration of 
his title to & recovery of possession of 13 
kathas & 8 dhurs of land out of an area of 1 
high a 5 khata which he claimed to have been 
sold to him by a registered sale deed dated 
12-1-1948. There are some other facts relevant 
to the case which may shortly be stated as 
follows. One Janak & his cousin TJchit jointly 
took settlement of about 3 bighas 9 kathas 18 
dhurs of land in the name of Janak, On 8-12- 
1947, Janak sold 1 bigha 5 kathas to the deft 
• for Rs. 1000/-, The deft was to discharge the 
mtge debt over this property which was en- 
cumbered by a mtge transaction dated 29-4- 
1940, for a sum of Rs, 200/-. The pltf was the 
mtgee under the said mtge bond. The case of 
the pltf is that after the execution of the 
sale deed on 12-1-1948, he paid Rs. 313/- in 
cash, Rs. 337/- was to be set off towards the 
dues of the mtge bond of 29-4-1940, & Rs. 50/- 
wJa;s to be paid at the time of receiving the 
receipt from the deft. As the pltf fell short 
of the amount of Rs, 50/- at the registration 
office/, he agreed to pay it to the deft at the 
village & get back the receipt. 

<3) It appears that there developed some es- 
tranged feeling between the pltf & the deft on 
12-1-1948, which appears from the circumstances 
enumerated below. On 13-1-1948, the deft 
lodged a sanha at the police station which runs 
as follows: 

"Entry No. 177 at 12 hours, Uchit Tatwa, son 
of Bansi Tatwa of Dhurgaon Mainirathi re- 
ported that his one head of bullock of the fol- 
lowing description strayed from Madhipura 
since 12-1-1948.’' 

The sanha thereafter gave the description of 
the bullock, its price being mentioned as Rs. 
250/-. On 13-1-1948, a notice (Ex. 4 C on the 
record) was sent to the pltf by a pleader on 
behalf of the deft calling upon him to pay 
Rs. 250/- as the price of the bullock which the 
pltf had borrowed from the deft & which, ac- 
cording to the information of the pltf had 
strayed away. On 20-1-1948, a notice was given 
by a pleader of the deft calling upon the pltf 
to pay the consideration money of Rs. 600/-. 
The relevant portion of the notice runs as fol- 
lows : 

“Fiom the instruction of my client, it appears 
to me that you got a sale deed executed by my 
client in respect of 13 kathas & 8 dhurs of land 
for a cash consideration of Rs. 600/-. But the 
consideration money was not paid at the time 
Of the execution of the sale deed & you asked for 
the receipt from my client to take back the 
deed. That my client did not make over the 
receipt. 'Hiereupon, you left the place in great 
annoyance & kept with yourself the former sale 
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deed of my client. My client always asked you 
for payment of the consideration money & for 
return of the former sale deed. But you did 
not pay the money. Hence, through this notice 
you are hereby informed to pay the considera- 
tion money of Rs. 600/- & to return back the 
lomer sale deed to my client within two weeks 
from the date of the receipt of the notice & to 
obtain the receipt for the withdrawal of the 
sale deed, otherwise, my client will have the 
aforesaid sale deed "cancelled". Be it known, 
that you did not derive any title to the land on 
the ground of the execution of the sale deed. 
The said sale deed neither was nor would be 

valid without the passing of the consideration 
money." 

The present suit was filed by the pltf on 21-1- 

(4) The deft contested the suit. His case was 
that it was ag^reed between the parties that 
after payment of the full consideration moneyl 
the pltf would come in possession of the pro- 
perty. He further contended that the terms 
noted in the sale deed had not been explained 
to him. He further challenged the case of the 
pltf that only Rs. 50/- had remained to be 
paid to the deft out of the consideration money 
of the sale deed. 

(5) The trial Ct accepted the case of the pltf 
& decreed the suit with costs. On appeal the 
Addl Sub-ordinate Judge has taken a different 
view of the evidence. He has come to the con- 
clusion that the pltf's case of payment of Rs. 
213/- at the time of the execution of the sale 
deed has not been substantiated. He has fur- 
ther come to the conclusion that, as there wa.?. 
no endorsement on the mtge bond, it could not 
be deemed to have been satisfied. He has fur- 
ther held that title did not pass by execution of 
the document, which was to pass on payment 
of the consideration money. In that view of 
the matter, he ailowM the appeal & dismissed 
the suit. 

(6) Before this Ct Mr. S. N. Dutta, the 
learenci counsel lor the applt has contended that 
the finding of the lower appellate Ct regarding 
the non-payment of Rs. 213/- at the time of the 
execution of the sale deed as is the case of the 
pltf is vitiated because it has relied upon the 
evidence of defence witnesses 2 & 3 to hold 
that in fact Rs. 213 was not paid at the time 
of the execution of the sale deed, though those 
two witnesses had admitted in their evidence that 
they had arrived at the place at a later stage 
They, according to him, were not competent to 
disprove the c^e or the pltf that he had paid 
Rs. 213/- at the time of the execution of the 
bond. He urged that the case should be re- 
manded to the lower appellate Ct for fresh 
hearing. Prom the judgment of the learned 
Add! Sub-ordinate J. it appears, however, that 
he has come to that conclusion by taking into 
consideration other pieces of evidence as well 
apart from the evidence of defence witnesses 
2 & 3. The relevant portion of his finding runs 
as follows : 


'T have given a serious consideration on the 
oral evidence in this case. There seems no 
reason to disbelieve the evidence of D. ws. 2 
& 3 who are admittedly the attesting witnesses 
of this document. Besides, the circumstances 
discussed above disprove payment of Rs. 213/- 
at the time of execution of the sale deed I 
disagree with the finding of the learned Munsif 
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t accepting the oral evidence on behalf of the 
deft I hold that Rs. 213/- was not paid at the 
time of execution.” 

In my opinion, it is not a case which I should 
remand for reconsideration of the evidence on 
the point of payment of Rs. 213/- at the time 
of the execution of the sale deed as is the case 
of the pltf. 

(7) But as regards the other findings of the 
learned Addl Subordinate Judge, I am inclined 
to accept the submission of the learned counsel 
for the applt. Mr. DutC has contended that 
from the sale deed itself it is clear that out of 
the consideration money of Rs. 600/-, Rs. 337/- 
was set off towards the mtge dues of the pltf. 
So, according to him, even if the finding of 
the lower appellate Ct regarding the non-pay- 
ment of Rs. 213/- at the time of the execution 
of the bond were to stand, it was a case where 
a substantial portion of the consideration 
money had in fact been paid. The relevant 
portion of the sale deed dated 12-1-1948, runs 
as follows : 

“I, the executant, require money for payment 
of mtge-debt under a deed executed by Janak 
Podar in favour of Babu Rajkumar Singh, pur- 
chaser of Sch. 2 (i.e.) a sum of Rs. 200/- 
( principal) besides interest, in all Rs. 337/- 
( three hundred & thirty seven); I am also in 
urgent need of money for household expenses. 
As a matter of fact, the aforesaid mahajan is 
ready to file a suit also which, if instituted, 
will cause great loss to me. Therefore, I, the 
executant, have of my accord & free will, in a 
sound state of body & mind, without coercion, 
pres.sure & intimidation on the part of anybody, 
executed this sale deed in favour of the afore- 
said claimants in respect of the land specified 
above in Sch. 2 for a consideration of Rs. 600/-, 
half , of which comes to Rs. 300/- & received 
the full amount in this way that I left Rs. 
337/- (three hundred & thirty seven) in deposit 
with the aforesaid claimant (or vendee). The 
aforesaid vendee will set off the said amount, 
against the mtge debt & keep the mtge bond 
with himself as evidence of payment & received 
Rs. 263/- (two hundred & sixty three) in cash. 
Thus, I have received Rs. 600/- (six hundred). 
Now, not a single farthing is due from the 
aforesaid claimant. I, the executant, or my 
heirs & representatives, shall not put forth any 
claim on the score of non-payment of the afore- 
said consideration money. If at any time (I, 
the executant, my heirs or representatives) do 
make any such claim, it is & will be deemed 
null & void. I have put the said vendee in pos- 
session & occupation of the vended property 
in my place. The aforesaid claimant should on 
payment of the zamindar*s rent appropriate 
the produce of the aforesaid land, generation 
after generation, both in the male & female 
lines.” 

(8) Mr. Dutt has contended that from the 
recital in the sale deed as quoted above it Is 
clear that the non-endorsement of the pay- 
ment of Rs. 337/- on the back of the mtge bond 
in question would not change the position. The 
sale deed whose validity the pltf has accepted 
clearly shows that Rs. 337/- was to go to dis- 
charge the dues of the pltf. The mtge bond 
was to be kept in possession of the pltf him- 
self, Hence, according to him, non-endorsement 
or non-tearing of the mtge bond would not 
change the position. In my opinion, there is 
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much substance in the submission of the 
learned counsel. To me it appears that Rs. 
337/- will be deemed to have been paid out of 
the consideration of Rs. 600/- which was the 
consideration under the sale deed in question. 
Mr. Dutta has further submitted that, accord- 
ing to the provisions of S. 54, T, P. Act, his 
client would be deemed to have acquired in- 
terest in the property vended. He further 
stressed that the pltf’s claim for possession can- 
not be defeated for non-payment of the balance 
of the consideration money. Mr. Dutt further 
relied upon several decisions of this Ct in sup- 
port of his contention that title would be 
deemed to have passed to the purchaser if part 
payment of the consideration is established. He 
relied upon the cases of ‘Ramdhari Rai v. 
Gorakh Rai’, 10 Pat 264: (AIR (18) 1931 Pat 
236); 'Radhamohan v. Bipin Behari’, 17 Pat 
318: (AIR (25) 1938 Pat 505); & Tirtam 
Singh v. Jagannath’, 27 PLT 426: (AIR (34) 
1947 Pat 1). He contended that unless there 
was an intention on the part of the parties to 
the contract that title would not pass until the 
entire consideration money had in fact been 
paid, the title of his client could not be defeated. 
He further contended that he was all along 
anxious to pay the balance of the consideration 
money. In fact, the present suit was filed 
within nine days of the execution of the sale 
deed which showed the anxiety of his client to 
complete the transaction by paying the balance 
of the consideration money. The cases referred 
to above do support the contention of the 
learned^ counsel. In my opinion, in the circum-I 
stances of the present case title would be I 
deemed to have passed by the execution &• 
registration of the bond. 

(9) Mr. Dutt further contended that from the 
notice (Ex. 4 (b)) which was sent by a pleads 
to the pltf, it was clear that there was no such 
intention that the title would not pass imtil 
the entire consideration had been paid. He 
referred to the various passages from the said 
notice which has already been quoted in the 
judgment. From the wording of this notice it 
is clear that there is no mention in it that 
it was the intention of the parties that title 
would not pass until the entire consideration 
money had been paid, though there is a men- 
tion that title to the land would not pass on 
the ground of the execution of the sale deed. But 
that is a different thing altogether. If in fact 
there was such an intention, it must have been 
mentioned in the notice sent by the pleader 
which was a very important aspect of the con- 
tract between the parties. 

(10) The learned counsel for the resp, how- 
ever, relied upon the case of *Md. Murtaza v. 
Abdul Rahman', 27 Pat 122: (AIR (36) 1949 
Pat 364). He contended that almost under 
similar circumstances a D. B. of this Ct had 
held in that case that title would not be deemed 
to have passed. He in that connection drew 
my attention to the judgment of, Meredith, J., 
in that case the relevant portion of which runs 
as follows: 

“Once it is shown that what is stated in the 
document, though clear in itself, is not correct 
in relation to the existing circumstances, or un- 
meaning in reference to existing facts, then the 
problem arises as to what, by making these 
incorrect statements, the psurties really meant. 
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I*RAGASH V* DuLHIN JBuTANI 

TOe Btatements being incorrect a latent ambi- 

^ ® ® latent am- 

biguity in the present document, & that bein® 

so, we are, in my view, entitled to turn to extra^ 

nwus evidence. Once we can do that, we can 

take toto consideration the fact that the con- 

sideration was not paid, ‘as bearing on the in- 

tention of the parties’, & we can also take into 

consideration two other admitted facts, that 

the vendor retained the sale deed all along & 

i^ver made it over to the vendee, & possession, 

though stated to have been delivered was never 
delivered.” 

It may be noted that the suit which had then 
come up in appeal before this Ct had been filed 
about eleven months after the execution of the 
sale deed in question. Tlierefore, the circum- 
stances, the factum of non-delivery of the 
origmal document of sale, & non-delivery of pos- 
session, were considered relevant for the pur- 
poses of determining what was the intention 
01 the parties. In the present case the suit 
has b^n filed only nine days after the sale, 
and, hence, those cii'cumstances are of not 
much importance here. 

^11 ) It, therefore, cannot be said that the cir- 
c^stances lead to the conclusion that it was 

«a«e that title would not 

pass untu the entire consideration money had 

Murt^a V. 

d64) & in the case of ‘Motilal v, Uirrah 
Naram, (air (37) 1950 Pat 28S) no considera- 
tion had passed at all, 

rrJi?2 ^ reg^ds the case of ‘Motilal Sahu v. 
ugrah Narain , (AIR (37) 1950 Pat 288) it may 
e mentioned that there the suit had been filed 
nree years after the execution of the sale deed 
^ delay in bringing the suit in that case 
might have been considered as a circumstance 

intention of the 
Partly that title would pass after the execution 

deed. The learned counsel for the 
TOSp relied upon the case of ‘Raju Mahton v. 

59 I C 171: (AIR (7) 1920 Pat 
In that case, however, the suit was filed 
wn years alter the execution of the sale deed. 

Jwaia Prasad, J., while delivering the judgment, 
observed as follows : t ' 

, appears to me that the mere registration 
document in this case did not pass the 
t^e to Oie pltfs. Although more than 10 years 
mter the execution of the sale deed have 
Oiapsed no attempt was made until the institu- 
jjto <tf the present suit by the pltfs to recover 
Pp®ession of the property or to enforce their 
*«nt under the deed. The finding of the Ct 
they were never in possession shows 
oteaj’ly that they never thought that they had 
omilired any title under the sale deed In ques- 
mOo. It is Impossible to conceive that a vendee 
would sleep over bis right after paying the con- 
^ueratton money, for many years. 

do not prop(Ke to discuss the various 
ftttthotlUes' on the^ point, for the principle 
to be simple & well established. Each 
has to be determined according to the 
nstances of that case, showing the inten- 
the parties.” ^ 

learned counsel for the reap further relied 
**"'“** Jihe case vof *Rasikananda v. Gangadhar', 

% but the facts ft circumstance^ 

case are distloguishablet The relevant 

lPiit./58 A 59 
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Judgment of theU- Lordships In 

^ ^ ^ quoted as follows : 
iniT having been reduced into writ- 

t?on from a consideral 

the regard to 

make 50 U owner in po5.session thereof thev 
leaiiy imply that the transfer of title & the 

pSus°' he cottem! 

aneous. ...... .This is a simple case of a con- 

the terms of which 
writing & 

notnmg else & to my mmd the terms of thp 
writing are quite specific. ^ 

This really conclude.^ the case. Tlie nltf«» 
have not parted with their money nor have the 
defts parted with their title AccordJIgly^ 
niy mind the suit should have dismissed.” 

tJie present case there is no such spe- 

cannot come to the rescue of the deft- 

A CgJ/» 

finding of the leained 
Addl Sub-ordmace Judge that the title would 
not be deemed to have passed to the pltf after 
the execution & registration of the document is 
not correct & must be set aside. The result is 
f appeal succeeds in part & the suit of 

decreed in a modified form. He is 
entitled to get possession after depositing the 
balance of the consideration money. As he haa 
already deposited Rs. 50/- he may further 
deposit the remaining sum of Rs. 213/- before 
taking delivery of possession. Mr. Dutt is pre- 
pared to deposit the money in this Ct to the 
credit of the deffc-resp. He is permitted to do 
so withm one month from today. In the cir- 
cumstances of the present case each pai’tv wiD 
bear its own costs throughout. 

Appeal partly allowed. 
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Pragash Choudhury, Applt v. Dulhin Butani 
Ktier, Re$p. 

A. P. A. D. No. 1745 of 1948, D/- 24-1-1951. 

(a) Hindu Law — Alienaiion — Widow — 
Powers of — Void or voidable. 

Under the Hindu Law an alienation by widow 
of her husband's estate without legal necessUy 
is not altogether void but only voidable bp the 
next reversioner. He may affirm it or he may 
treat it as nullity. If the reversioner elects to 
affirm the alienation, he and the persons taJdna 
under him arc precluded from exercising his w 
their rights to avoid t/ie alienation and from 
questioning the transaction. (Para 6) 

(b) Pardanashin lady Deed executed by •“ 
Contract Act 0872), S. 16 — Evidence Act 

am), s. in. 

Although independent legal advice in the case 
of a deed executed by purdanashin lady is not 
in itself essential, the disposUion made must be 
substantially understood and must really be the 
mental act, as its execution is the physical oct 
of the person who makes it. (Par^) 

jt S' ““ New cose 

depending on finding of fact. 

Where the question whether an aliemUion bti 
a Hindu widow is affirmed by the reversio^ 
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depends upon a finding of fact, it cannot be 

raised for the first time in second appeal. 

{Par a 6) 

Anno : C. P. C., Ss. 100-101 N. 57, 

id) Civil F. C. U908), Ss. 100-101 — Plea 
abaJidoned in lower Cts is barred in second 
appeal. {Para 7) 

Anno ; C. P. C., Ss. 100-101 N. 61. 

N. Bagchi and R. K. BagcJii, for Applt — 
Lalnarain Sinha ajid R. S. Smha, for Resp. 

C. P. SINHA J: The deft is the applt in 
this second appeal having lost in both the Cts 
below. The pltf Dulhin Butani Kuer, daughter 
of one Dwarka Choudhury, had brought this 
suit for declax-ation of her title to & recovery of 
possession over the disputed lands together with 
mesne profits on the allegation that the deed 
of gift dated 28-2-1921 & the bazidawa dated 
13-3-1939, were fraudulent, illegal & void. 

(2) The pltf’s case was that the property in 
suit belonged to her father Dwarka Choudhury, 
who died leaving behind hun his widow Mt. 
Gango Kuer & his daughter, the pltf Mt. 
Gango Kuer, on the death of Dwarka Chou- 
dhury, succeeded to his properties. As she was 
a purdanashin lady, her affairs were looked 
after by the deft Who was a son of her sister's 
husband & this deft lived with her although he 
was a resident of another village. The deft was 
able to get deed of gift executed by the said Mt. 
Gango Kuer on 28-2-1921 in his favour, transferr- 
ing to him all the properties left by Dwai'ka 
Choudhury & which are the subject matter 
of this suit. The pltf further alleged that fraud 
had been committed by the deft upon Mt. 
Gango Kuer in getting this deed of gift exe- 
cuted in his favour. Mt. Gango Kuer died in the 
year 1934 & the pltf succeeded her as the only 
daughter left by Dwarka Choudhury. She lived 
at her husband’s place & the management of 
the properties was, as before, left with, the deft. 
It is further said that the pltf who also is a 
‘purdanashin’ lady, was fraudulently induced to 
execute a deed of ‘bazidawa’ dated 13-3-1939. 
Some two years before the suit, when the deft 
stopped giving produce of the lands to the pltf 
& when she attempted to take khas posses= 
Sion, she was resisted by the deft who disclosed 
the nature of the two documents on the basis 
of which he asserted title to the properties in 
suit. 

(3) The defence was that the pltf was not 
the daughter of Dwarka Choudhury & that Mt. 
Gango having died in the 1928, the suit, which 
was brought in the year 1945, was barred by 
limitation & adverse possession. It was further 
alleged that the deft was the son-in-law of 
Dwarka Choudhury, the last male holder, having 
married his only daughter named Mt. Lagni & 
that the two ladies, namely, Mt. Gango Kuer & 
the pltf had, with full knowledge & free will & 
after having independent advice, executed the 
two documents in question in his favour. It 
was also said that the pltf had relinquished all 
her rights in the properties by means of the 
‘bazidawa’, aforesaid, & tnat no title was left 
with her, 

(4) The Cts below have concuiTently found 
that the pltf is the daughter of Dwarka 
Choudhury & that Mt. Lagni, the wife of the 
deft was not his daughter & consequently the 
deft was not the son-in-law of Dwarka Chou- 
dhury; that Mt. Gango Kuer died in 1934 & so 
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the suit was not barred by limitation or adverse 
possession. The Cts below have also found 
that no fraud was committed by the deft in 
getting the two deeds, & deed of gift & the 
deed of ‘bazidawa’, executed by the two ladies 
in his favour. The finding of the final Ct 
further is that Art. 91, Limitation Act has no 
application. 

(5) The learned counsel for the applt has 
contended, firstly, that upon the findings the 
deed of gift by the pltf’s mother to the deft 
being a valid document & the pltf not having 
repudiated the same — rather having affirmed 
the said gift by her ‘bazidawa* deed of 1939 — 
she was not entitled to maintain the present 
suit, &, secondly, that the suit was barred by 
three years’ limitation under Art. 91, Limitation 
Act* 

(6) It is true that under the Hindu Law an 
alienation by a widow of her husband’s estate 
without legal necessity is not altogether void 
but only voidable by the next reversioner. He, 
may affirm it or he may treat it as nullity. If 
the reversioner elects to affirm the ahenatian, 
he & the persons taking under him ^e pre- 
cluded from exercising his or their r^hts to, 
avoid the alienation & from questioning the 
transaction, (Ramgouda Annagoiida v. Bhau- 
saheb', 54 I A 396; AIR (14) 1927 PC 227).’ 
It appears however that this point not 
raised by the deft at any stage of the litigation 
& if this point had been a question of law, pi^e 
& simple, the applt had been entitled to raise 
this point even in second appeal. In my view, 
however, the determination of this point 
depends upon the finding of fact — whether or 
not this deed of ‘bazidawa* was executed by the 
pltf, a ‘purdanashin* lady, with the knowledge 
as to the import of the document she w^ exe- 
cuting. As the point was not raised in the 
manner in which it is raised before this Ct, 
there was no consideration by the Cts below 
as to whether or not the pltf had sub- 
stantially understood her rights, &. that she was 
in any manner affecting her rights by execut- 
ing this deed of ‘bazidawa*. ^though inde- 
pendent legal advice is not in itself essential, 
“the disposition m ade must be substantially, 
understood & must really be the mental act, 
as its execution is the physical act, of the 
person who makes it’*. CWajid Khan v. Ewaz' 
All Khan’, 18 I A 144: 18 Cal 545 PC). This 
view of the matter was re-affirmed by the P.C. 
in the case of ‘Kundal Lai v. Mt. Musharraf! 
Begam’, 63 I A 326: ^AIR (23) 1936 PC 207). 
The only points pressed before the Cts below 
were, the question of limitation & whether Mt. 
Lagni, the wife of the deft, was the daughter 
of late Dwarka Choudhury; & no other point 
appears to have been pressed there. I, there- 
fore, find that the question of aflarmance of 
the deed of ^ft by the pltf cannot be gone 
into at this late stage in second appeal & I 
would accordingly hold that there is no merit 
in the first contention of the applt. 

'(7) It has been urged by Mr. Bagchi, the 
learned counsel for the applt that the suit is 
barred under Art. 91, Limitation Act. I find, 
however, that this point had been expressly 
abandoned by the app|t in the Ct below, as 

the Ct below says : ^ 

“Before me three years* limitation under Art. 
91, Limitation Act has not been urged. Pro- 
bably the learned Advocate accepted the -find- 
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Ing of the learned Subordinate Judge on this 
point/* 

In view of the fact that deft had accepted the 
finding of the trial Ct on the question of appli- 
cability of Art. 91 to this case, I do not feel 
inclined to let the applt re-open the matter 
once again before this Ct. The applicability 
of Art. 91 will depend upon, whether or not 
the terms of the deed of ‘bazidawa’ were under- 
stood by the pltf at the time she was execut- 
ing that document, that is to say, whether 
this document was executed after the pltf had 
understood the "pros’ & ‘cons' of the transac- 
tion into which she was entering. i have 
already said that in the Cts below the question, 
whether the pltf had understood the terms of 
the document, was not raised. The applt, there- 
fore, is not entitled to raise that point once 
again in this Ct when he had abandoned this 
point in the Cts below. In the view I take, it 
is not necessary to decide, whether the deed of 
relinquishment, by which no title to any pro- 
perty was conveyed, is covered by the provi- 
sions of Art. 91, Limitation Act. 

(8) The result is that the appeal fails & 
it must be dismissed with costs. 

(9) SINHA, J : I agree to the order pro- 
posed. 

Appeal dismissed. 
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B. P. SINHA AND C. P. SINHA JJ. 

Mt. Bilas Devi, Decree-holder-Applt v. Bansi-^ 
dhar Sahu, Judgment-dehtov-Resp. 

A. P. O. O. No. 184 of 1948, D/- 13-12-1950. 

(a) Civil P. C. il90S), O. 21, R. 17, O. 23 R. 3 
— Compromise decree for maintenance — Execu- 
tion. 

A compromise decree declaring a Hindu 
widx>w’s right to maintenance and making it 
payable on a certain date each month is exe- 
cutable and it is not necessary to institute a 
suit each time there has been a default. iPara 6) 

Anno; C, P. C., O. 21, R. 17, N. Sj'O. 23, R. 3, 
N. 27. 

(b) Civil P. C. {1908), O. 23, R. 3 — Compro- 
mise decree — Construction. 

The Ct is always in favour of construing a 
compronise in a manner which tends to short- 
en litigation and the Ct will always resist any 
attempt on the ^art of any of the parties to 
construe the decree in such a way as to multi- 
ply litigation. (Para 8) 

Anno : C. P. C., O. 23, B. 3, N. 33. 

Brahmadeva Narayan and Rameshwar Pra- 
sad Sinha, for Applt — S. N, Banerjee, for Resp. 

B. P. SINHA J: This is a decree-holder’s 
appeal from the decision of the learned Subor- 
dinate Judge of Arrah, dated 8-5-1948, partly 
allowing objections under S. 47, C. P. C. raised 
on behalf of the resp Judgment^ebtor. 

(2) It appears that the applt instituted a suit 
for partition of properties said to have been 
joint family properties against a number of 
defts, including deft 5, Bansidhar Sahu, the 
resp in this case, who happens to be the nephew 
of her husband. The smt related to many Items 
of Immovable property as also of movables, 
including ornaments & pieces of furniture & 
clothing. The matter came up to this Ct on 
appeal from an order passed by the Ct below 


refusing to record a certain compromise. That 
c^e was Misc App No. 454 of 1945. A D. B. of 
this Ct succeeded in getting the applt, who was 
then also the applt & deft 5 to agree to certain 
t6i ros of coinpromis6 which are as follows : 

<■^*1 Devi shall be declared 

entitled to maintenance at the rate of Rs. 125/- 

(one hundred & twenty five) a month wliich 
shall be payable to her on the 7th of eLch 
English calendar month. 

2. That the lady shall also get Rs. 5,000/- & 
the same shall be paid to her by deft 5 at the 
rate of Rs. 2,000/- a year & the balance of Rs. 
1,000/- shall be paid in the third year after the 
first two instalments have been paid. The first 
two thousand rupees is to be paid on or before 
15-1-1948, the second instalment on or before 
15-1-1949, & the balance on or before 30-6-1949. 
In the event of non-payment of any of the 
instalments, the lady shall be entitled to realise 
the whole amount then due by execution. 

3. That the lady shall also be paid Hs. 1,400/- 
on account of ornaments. Rs. 700/- must be paid 
by the deft 5 on or before 15-7-1947, & the balance 
of Rs. 700/- on or before the 15-1-1948. In the 
event of non-payment of the first instalment 
on the date fixed, the lady shall be entitled to 
realise the whole of Rs, 1,400/- by execution. 

4. That it is also agreed that the lady shall 
be entitled to live in the house situated in 
Mahalla Abarpool in the town of Arrah. Neither 
the lady nor any of the parties to the suit shall 
be entitled to sell the house during the life- 
time of the lady, 

5. That, in the event of these instalments 
not being paid to the lady, interest shall run 
at six per cent from the date of default. 

6. That the lady is entitled to arrears of 
maintenance at this rate from 7-4-1945. Respon- 
dents, 6, 7, 9, & 11 are minors. They are not a 
party to this compromise. They are not affected 
by this.” 

(3) The matter did not rest there. The two 
parties aforesaid appeared before the Ct where 
the suit was pending, & a decree was passed in 
the suit itself, recording the terms of the com- 
promise aforesaid. As the judgment-debtor, deft 
5, did not pay the amounts covered by the terms 
of the compromise, the decree-holder was com- 
pelled to take out execution, which was num- 
bered as Exen. Case No. 4 of 1948. She claimed a 
total sum of Rs. 11,079 / 6/- being made up of the 
cash amounts mentioned in the terms of the 
compromise as also interest accrued due thereon 
plus arrears of maintenance for 34 months at 
the rate of Rs. 125/- per mensem with mterest. 
The judgment-debtor filed an objection 
petn under S. 47 of the Code, contending, Inter 
alia, that the decree-holder was not entitled to 
realise the several sums constituting her total 
claim as laid in the execution petn, without 
having recourse to a separate suit, & that the 
decree passed in the partition suit was "quite 
illegal & invalid & inexecutable”. The judg- 
ment-debtor further contended in his objection 
that the decree passed was against law, as laid 
down in O. 23 R. 3, C. P. C. & as such it was 
unenforceable. The question was also raised that 
the decree-holder was not entitled to any Inte- 
rest either on the sums of 1,400 or 5,000 or on 
the amount of maintenance. 

(4) The learned Subordinate Judge overruled 
the Judgment-debtor’s objection that the decree 
was inexecutable as a whole. But the Ct below 
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tion. As we propose to send this case back for 
a fresh decision, it will be open to the decree- 
boidtr to agitato this matter in the Ct. below, 
& the judgment-debtor cannot have any griev- 
ance on the score that he had no notice of that 
contention. 

[s] Coming to the question of valuation of 
the property, it appears that the decree-holder 
sought to proceed against 71 bighas and odd'^ 
out of the block of 144 bighas on the basis of 
the valuation arrived at by the Ct. during the 
execution proceedings, namely, Es, 500 per 
bigha. That area perhaps would have been 
enou^ to liquidate the entire decree. But I 
find that, on material questions, the parties 
rehed upon only affidavits and counter affida- 
vits. The Ct. below was trying tlie case on the 
original side, & tlie persons who swore tlie 
affidavit & other conopetent witnesses could 
very well liave been put in the witness-box, & 
subjected to cress- examination by tlie opposite 
party. Tliat has not been done in this 
case. It is, theretore, directed that the case 
be re- heard by the Ct. below on evidence 
regularly recorded. The Ct. must make an 
attempt to come to a judicial finding as to the 
real value of the property. The proceedings 
under s. 13 (s. 16?), Bihar Money-Lenders Act 
are not a mere formal proceeding but a judicial 
proceeding meant to arrive at a fair valuation 
of the property, so that neither the judgment- 
debtor nor the decree-holder might be pre- 
judiced. 

[4] The orders passed by the Ct. below are, 
therefore, set aside, & the proceedings directed 
to be heard afresh. Costs here & in the Court 
below will abide the result. 

V S.B, Case remanded. 

A. 1. H. (38) 1951 PAtna 462 [C. N. 127.] 

B. P. Sinha and G. P. Sinha JJ. 

Surya Mohan Thahur — AppU. v. The State 
of Bihar — Besp. 

Miso. Appeals Nos. 39 and 90 of 1950, D/- 14-12-1950. 

(a) Bihar (War Acquisition of Property) Com- 
pensation Rules, 1943, R. 20 — Appeal against 
award filed beyond time — Delay if can be condon- 
ed under Limitation Act (1908), S. 5. 

Limitation for an appeal against an award in a 
land acquisition case made under E, 75 Defence of 
India Rules, read with S. 19, Defence of India Act, is 
prescribed by R. 20 Bihar (War Acquisition of Pro- 
perty) Compensation Rules, 1943. By virtue of the 
said R. 20, such an appeal is to be preferred within six 
weeks of the receipt by the parties of the notice of the 
signing of the award. Where, therefore, an appeal is 
filed beyond six weeks from the date of the receipt of 
the notice, the appeal is beyond time. And the delay 
cannot be condoned under S. 5, Limitation Act 1906, 
as that section has, by reason of S. 29, no application 
tft such an appeal. [Para 6] 

Anno. Lim, Act, S, 5, N. 4. 


(b) Limitation Act (1908), S, 29 — Special Law. 

A spesial law means law enacted for special cases in 

special circumstances as distinguished from the 
general law which applies generally. Thus, the Limi- 
tation Act is an example of the general law of limita- 
tion which applies to all classes of cases dealt with by 
the Act, While, the rules framed under the Defence of 
India Act containing provisions about limitation are 
rules made for purposes of emergency & the exigencies 
of the W ar. And such provisions do come within the 
purview of special law within the meaning of 8. 29. 

[Para 5] 

Anno. Lim. Act. S, 29, N 6. 

(c) Bihar (War Acquisition of Property) Com- 
pensation Rules, 1943, R. 20 — Applicability of 
rule to award arising in case instituted before 
rules were promulgated. 

Even where the case in which an award is made 
is -instituted before the Bihar (War Acquisition of 
Propel ty) Compensation Rules, 1943, were promulgat- 
ed, yet if the award comes into existence after those 
rules have been framed it will come within the mis- 
chief of those rules ^ an appeal against an award 
will be governed by R. 20. [Para 6] 

Jyotirmoy Qhosh and S. S. Bakshit — Bor Ajjplt.; 
Gover7ime7t't Pleader — Bor Resp. 

B. P. Sinha J. — -These two cases raise ques- 
tions of first impression which do not ordinarily 
arise in these Cts. The questions which arise 
in both these cases are (i) whether s. 5, Limita- 
tion Act, can be applied to them, & (2) whe- 
ther, if we decide that the provisions of S. 5, 
Limitation Act, are available to the applt. in 
the peculiar circumstances of these cases, the 
delay in filing the two appeals should be con- 
doned. 

[2] The facts of these two cases are similar 
except in one respect that, whereas Uisc. Ap- 
peal 80 of 1950 arises out of the award in Land 
Acquisition Case No. 40 of 1946 arising out of 
case No. 1 of 1943-44, Misc. Appeal 90 of 1950 
arises out of Land Acquisition Case No. S9 of 
1946 arising out of Case No. 1 of 1942-43. This 
difference has been sought to be made use of by 
the learned Cousel for the applt. as will pre- 
sently, appear. The other facts of the case may 
be stated as common to both the cases as 
follows : Two appeals were filed on 21-3-1950 
from two awards dated 13-12-1949, of the District 
Judge of Bhagalpur under R. 75A, Defence of 
India Rules, read with s. 19, Defence of India 
Act. On 14-12-1949, the applt. made an appln. 
for a certified copy of the awards. The requisite 
stgimps were notified on 22-12-1949, & were deli- 
vered on 23-12-1949. The copy was ready for 
delivery on 7-1-1950, & was actually made over 
on 9-1-1950. The formal notice of the signing 
of the awa^d was served on the applt., accord- 
ing to the affidavit, on 6-1- H 50, though, ac- 
cording to the statement of the learned 
Advocate for the applt. it was on 7-1-1950. The 
statement on affidavit may be acted upon in 
preference to the statement at the Bar. The 
learned Stamp Reporter made a report to the 
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■effect that, as the appeals had been filed beyond 
sis ^ weeks from the date of the reoeipt of the 
notice of the signing of the award, they wore 
out of time. After that report of the Stamp 
Reporter, these applus. under S. 5, Limitation 
Act, have been made for condoning the delay, 
& the grounds stated for doing so are that, to 
the petnr’s knowledge, there was no limitation 
for filing appeals provided under the Defence 
of India Act or the rules made thereunder; 
and that the petnr. was advised by his lawyer, 
u pleader of Bhagalpur, which advice he acted 
upon, that the ordinary period of ninety days 
provided for filing appeals to this Court would 
he applicable, & that he would gtt the benefit of 
the time requisite for obtaining a certified copy. 

[ 3 ] There is no doubt that, if the provisions 
of S. 5, Limitation Act, can be invoked in aid 
of the petnr, in the special circumstances of 
this case, sufficient grounds had been made out 
for condoning the delay. It has taken us some 
amount of research to find out the relevant 
provisions of the law regulating to appeals to this 
Clfc. from an award of the nature aforesaid- It 
is true that neither the Defence of India Act 
nor the rules inade thereunder by the Central 
Oovernment contain any provisions relating to 
the period of limitation for filing appeals 
against an award of the nature contemplated 
by the Act and the rules. By a notification, 
dated 26-5’1943, by the Govt, of Bihar published 
in the Bihar Gazette (Extraordinary) of that 
date, rules have been framed called the Bihar 
(War Acquisition of Property) Compensation 

Bales, 1943. Rule 18 is in these terms : 

“When the Arbitrator has made his award, he shall 
s'gn it and shall give notice in w citing to the parties 
to the reference of the making and signing thereof. 
He shall also send a copy of the award to the person 
■or persons to be compeosated and forward to the 
Collector, the award in original together with the re- 
cords of the proceedings.** 

And R. 20 which is the rule providing for a 
period of limitation, is in these terms : 

**&ny appeal against the award of the Arbitrator 
sha'l be preferred within six weeks of the receipt by 
'the parties of the notice referred to in R. 18.“ 

[ 4 ] The relevant portions of s. 29, Limitation 
Act, are in these terms : 

**(2) Where any special or local law prescribes for 
«ny suit, appeal or appln, a period of limitation diSe- 
rent from the period prescribed therefor by the first 
schedule, the provisions of S. 3 shall apply, as if saoh 
period were prescribed therefor in that seb, & for the 
purpese of determining any period of limitation pre- 
scrited for any suit, appeal or application by any 
special or local law : 

(a) the provisions contained in S. 4, Ss, 9 to 18, & 

S. 22 shall apply only in so far as, & to the extent to 
which, they are not expressly excluded by such special 
or local law; & ^ 

' (b) the remaining provisions of this Act shall not 
«pply.’* 
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It will be aeon from the provisions, quoted 
above, of S. 29, Limitation Act, that if these 
rules are within the purview of the words 
special or local law" then S. 5, Limitation Act, 
is entirely out of the way. The sections of the 
Iiid ian Limitation Act like S. 4, Ss. 9 to 18 and 
S, 22 arc to apply not entirely but only to the 
extent they are not expressly excluded by such 
special or local law. 

[ 5 ] It was attempted to be argued on behalf 
of the applt. that the special rule of limitation 
provided by the rules aforesaid do not come 
within the purview of special or local law & that, 
therefore, s. 29, Limitation Act, cannot stand 
in the way of the applt. But, in my opinion, 
there is no substance in this contention, because 
a special law means law enacted for special 
cases in special circumstances as distinguished 
frem the general law which applies generally. 
The Limitation Act is an example of the gene- 
ral law of limitation which applies to all classes 
of cases dealt with by the Act. The rules 
framed under the Defence of India Act were 
rules made for purposes of emergency & the 
exigencies of the war. 

[G] It was next contended on behalf of thei 
applt. tbat at least one of the cases, namely,! 
Misc. Appeal Ko. 90, arose out of Case No. 1 of 1942 
43 before the rules in question were promulgated. 
But the award has come into existence after 
those rules have been framed. Hence the award 
in question comes within the mischief of the 
rules which came into existence some years 
before the awards were made. Hence, the deci- 
sion of a Division Bench of the Madras H. 0. 
in Kollegal Silk Filatures Ltd v Province of 
Madras. I. L. B. (1948) Mad. 490 : (a.i.r, (36) 
1949 Mad. 39) is of no assistance. In view of 
these considerations, it must be held that the 
applt. is not entitled to the benefit of s. 6,’ 
Limitation Act. The appeals must, therefore, 
be held to be barred by the special rule of 
limitation laid down by the rule • quoted above 
made under the Defence of India Act, 

[7l Tbe appeals must, therefore, be dismissed. 
There will be no order as to costs, 

[8] C. Bi Sinha J. — I agree. 

% 

V.S.B. Appeals dismissed. 
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Jha C. J. and Reuben J. 

Jhiria Coal-field Electric Supply Co. Ltd, 

— Applt. V. Kaluram Agarwala — Itesp. 

Letters Patent Appeal No. 13 of 1949, D/- 21-12. 
1950, from judgment of Meredith J., D/* 26.7-1949. 

(a) Contract Act (1872), S. 72 — Money paid under 
illegal agreement — Recoverability. 
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Where mouey is voluntarily paid under an illegal 
agreement which has been carried into efiect, the 
money eo paid cannot be recovered back, if parties are 
in pari deHcli.> A they bad knowledge of the illegality 
of the agreement before payment. 

Per lieiiben J, — The principle applies whether 
money was paid under a contract or not. 

P?aras 12, 21} 

Anno. Con. Act, S. 72 N. 1. 

(b) Contract Act (1872), S. 65 -Applicability. 

The provisions of S. 65 apply to a case only if the 

parties are competent to contract & the agreement, 
though void from its inception, is discovered, after 
they have acted on the faith of it to be not enforce- 
able by law. It has no application where the parties, 
though competent to contract, were i}i pari delicto & 
they knew the unlawfulness of the agreement before 
they acted on it. Nor does it apply where the object of 
the agreement was illegal to the knowledge of both 
parties & they acted on it or derived benefit there- 
from : A. I. R. (9) 1922 P. 0. 403, Expl Disid. 

[Para 14] 

Per Ueiiben, J, — Section G5 cannot help a party 
where there is lock of mutuality, i. e., where he cannot 
himself restore the benefit he has received under the 
contract he cannot also recover the money he has 
paid under it. A further difficulty will arise for the 
application of the section when on his own argument 
there is no contract, for w'hen there is no contract the 
section cannot apply. [Para 23] 

Anno. Con. Act, S. 65 N. 1. 

(c) Letters Patent (Patna), CL 10 — Points on 
which appeal may be heard. 

Where a question raised for the first time in the 
appeal is a pure question of law, & oan.be decided on 
the findings of the Cts. below without investigation of 
any further fact, the applfc. can be allowed to argue 
the question in the Letters Patent Appeal. 

[Paras 16, 18] 

Anno. C. P. C., Letters Patent, (Gal.) Cl. 15 N. 14. 

R. G. De tii Pt K, Pose — for K., C, SanyaZ 

(£ S. C. Maziirndar — for Pesp. 

Juft C. J. — This is an appeal by 
tha deft, under cl. lO of the Letters Patent 
from a judgment of a single Judge of this Gt. 
The pltf. 3 suit is for the recovery of a sum 
of Es. 64G (details of which are given in the 
schedules to the plaint), alleged to have been 
illegally realised from him by the deft, for the 
supply of electricity. 

[ 2 ] The pltf. is a businessman & runs a flour 
Mill & also a business for charging batteries 
on a commercial basis. The deft, is a limited 
liability company incorporated under the Indian 
Companies Act, 1913, (hereinafter referred to as 
“the Company”) & supplies electricity in the 
Jharia Coal-fields & other places under a license 
granted by the Govt, of Bihar in i94i, under 
the Electricity Act, 1910 (ix [9l of 1910). The 
license lays down the rates at which electrical 
energy can be supplied by the Company to 
consumers for “domestic” purp -ses & for 
* ’power” purposes. Cl. lO of the license fixes 
the limits of the prices to be charged by the 
company for energy supplied by it. The rates 
are classified under two heads; (l) Domestic 


Supply, (a) Power, The rates for 
supply” are : — 


'domestio 

“Per unit 
Rs. a. p. 

0 7 0- 


0 3 0 
Per unifr 


0 4 0 


0 3 0 


(a) Light & fans (subject to discount of 
25 per cent, on bills paid within 10 days 
of presentation). 

(b) Refrrgeratmg, heating A: cooking 
(subject to a discount of 26 per cent, on 
bills paid within 10 days of presentation 

<fc tbe rates for “power*’ are : 

(a) Energy used at any time during 
the day or night (subject to a discount of 
25 per cent, on bills paid within 10 days 
of presentation) 

(b) Energy used only between the honrs 
of 10 p. zn, & 5 p. m. of the following day 
(subject to a dsicount of ^ anna per nnit 
on bills paid within 10 days of presenta- 
tion) 

etc , ets., etc.” 

[3] On 6*7-1942, the Bihar Electricity Con- 
trol Order, 1942, made by the Governor of 
Bihar in exercise of his powers under B. 81 of 
the Defence of India Buies, was published- 
Cl. 3 thereof lays down the limits of supply of 
energy to industrial undertakings, and reads- 
thus : 

* No supplier shall distribute energy for power to- 
any industrial undertaking except in Buoh quantities 

6 at such times & under such conditions as soay be 
directed : 

(a) by the Provincial Govt, in respect of any case on 
class of cases; 

(b) by the Electric Inspector & Electrical Engineer^ 
Bihar, in respect of such cases or class of cases as may 
be specified by the Provincial Govt.” 

In January 1943, the pltf. filed three requisi- 
tions for the supply of electrical energy, (l) for 
domestic purposes (2) for a flour mill & ( 3 ) for 
battery charging, & though no supply for bat- 
tery chai’ging vvas sanctioned by the I^ovinoiaJ 
Authority, the Company provided the pltf. with 
electricity for the 'three different purposes re- 
gulated by three different meters, for which h& 
had to pay at three different rates. The supply 
started from February 1943, & went on up to- 
June 1943 the charges were for lights & fans at 

7 annas per unit under the heading “domestic 
purposes”, & under the heading “power”, for 
battery charging at 3 annas per unit, & for the 
flour mill at the special contractual rate of 
2 annas per unit, subject to the usual rebates. 

[4l Mr. Sims, the then Electrical Engineer 
& Electric Inspector to the Govt, of Bihlir, 
came to know that energy was being supplied 
to the pltf. for battery charging, & he directed 
that the supply for battery charging be stop- 
ped. His instructions to the company were that 
if consumers wished to utilise energy for bat- 
tery charging, they should do so from the 
energy supplied for “domestic” purposes & 
within the limits imposed by the Control Order. 
Interpreting the view of Mr. Sims to be that 
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ib WES op&n feo the Company to permit oonsu- 
inoTfi to u9e for commercial purposes energy 
supplied for 'domestic'^ purposes within the 
prescribed limits the Company published a 
general notilioation on 24.5-1943, in a local 
newspaper, stating inter alim : 

''oODBtimers are hereby informed that on it from 
1-7’ 1843, the foll^^iug r-ttea will be charged for 
energy oonsunied : (1) for battery charging, radios A 
other unessential purposes at annas seven per unit.” 

[5] On 29-5-1943, the Company also served 
a notice on the pltf. that the charge for current 
used for battery charging would be increased 
from 3 annas to 7 annas per unit. The pltf. 
thereupon wrote to the Company a protest 
letter objecting to the increase, but, in spite of 
the protest, he used the energy for battery 
charging k ipaid at the increased rate with the 
B,urcharges, which the Company purported to 
charge under cl. lO, Electricity Control Order. 

[6] The present suit was brought, as already 

stated for recovery of Ks 646, as set out in the 
different schedules to the plaint. The case of 
the pltf. is that ho is entitled to claim the 
refund with interest inasmuch as the payments 
were made under protest. , 

[ 7 ] The trial Ct. dismissed the suit with 
regard to the claim for refund of the money 
paid as the price of energy for battery charging 
ta3 set out in Sch. A), surcharge realised by the 
deft in respect of the use of energy for battery 
charging (as set out in Sch. c) & a charge, in 
excess of actual consumption of energy for the 
dour millf made on the basis of a minimum 
consumption (as set out in Sch B), but decreed 
the suit in regard to other claims. There was 
an appeal by the pltf. & also a cro^s- appeal by 
the deft, but both the appeal & the crass appeal 
ware dismissed. Thereafter, there was a second 
appeal by the pltf. which came up for hearing 
before Meredith. J., who decreed the whole 
suit, but granted leave to appeal under the 
Letters Patent, Meredith J., summarises the 
findings thus : 

**I have hold that it (i.e. supply of energy for battery 
charging properly fell, could only fall, under the 
heading *power* A; was not domestic supply at all. To 
the knowledge of both parties & with the consent of 
the Oompany it continued to be drawn by the pltf, in 
his capacity of the owner of an industrial undertaking 
from the epeoial power plug & measured by the special 
' meter supplied by the Oompany for that speciSo pur- 
pose*'* 

IjEl} On appeal under the Letters Patent, the 
only point urged by Mr. B. C. Be, on behalf 
of the deft.-appU. ie that the pltf. is not 
: entitled to the refund of ns. 205 claimed on 
AOQoant of money realised by the Company at 
<the increased rate for the supply of energy for 
llsittery charging, nor to the refund of the 
Isarobarge levied at lOO per cent, thereon. In 
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other respeota tlie decree in favour of the pltf. 
ia not challenged. The argument of Mr. Do is 
is that, as the money was paid under an illegal 
agreemont, it as tho parties were in pari de- 
licto (t tho illegal purpose has been carried out, 
the pltf. is not entitled to seek the aid of the 
Ct. for the relief. 

[ 9 ] In my opinion, the argument of 5fr. De 
is unassailable. The supply of energy for com- 
mercial purposes mvisb fall under the heading 
'power”, the usual rate for wliich could not 
exceed 4 annas i)er unit under cl. lO of the 
license. 

[ 10 ] The pltf. k the deft, entered into the 
bargain in contravention of the provisions of 
cl. 3 of the Control Order. Both parties know 
that they were entering into an illegal agree- 
ment, the object of which was obviously oppos- 
ed to law as well as public policy. They no 
doubt relied upon Mr, Sims’ interpretation of 
the Control Order; but, in my opinion, Mr. 
Sims’ interpretation seems to be a device inten- 
ded to circumvent the mandatoi.*y provisions 
of the Control Order The parties might have 
acted in ignorance of law, but that cannot be 
pleaded as an excuse, & the Ct. cannot help the 
pltf. who has not come to Ct. with a clean 
hand. The consideration of the bargain was 
illegal, it its object opposed to public policy. 
The Control Order was made on 5-7-1942 k 
duly nc tified in the Bihar Ga;iette (Extraordi- 
nary) on 6-7-1942. The parties had full notice 
of the order since the date of its publication in 
the Gazette Mahadeo Prasad v. Emperor 24 
Pat. 781 : (.\, I. u. (33) 1946 Pat. 1 : 47 cr. L. J. 
497 P.B.). The conduct of the pirties shows 
that both sides were in pari delicto, & the 
bargain, which was in fraud of the provisions 
of the statute, was carried out by them. There- 
fore, the money paid by the pltf. though under 
protest, is irrecoverable with the aid of Ct. 

[ 11 ] It is well settled that persons who have 
entered into an agreement forbidden by law or 
condemned by public policy are not entitled to 
seek the aid of a Ct of law for any relief if 
they are in pari delicto & the illegal purpose 
of the agreement has been carried into effect. 
It is useful to recall in this connection the 
well-known observations of Lord Mansfield in 
Holman Et AV, v. Johnson, 1 Grow p. 342 : 98 
B. R. 1120 at p. 1121 which reads thus 

"The objection, that a contract is immoral or illegal 
as between pltf, &, deft, sounds at all time vary ill in 
the m mth of ths deft. It is not for bis sake, however, 
that the objectioi is ever allowed; but it U founded in 
general principles of policy, which the deft, has tho 
advantage of, contrary to the real justice, as hetweop 
him & the pltf. by accident, if I may so say. The prin- 
ciple of public policy is this ez dole mule non oritur 
actio. No Ct. will lend its aid to a man who founds his 
cause of action upon an immoral or an illegal act. If, 
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from the pltf’s. own stating or otherwise, the caase of 
action appears to arise ex turpi cause^ or the trans- 
grtssion of a positive law of this country, there the 
Cc. says he has no right to be assisted. It is upon that 
ground the Ct. goes; not for the sake of the deft, but 
because they will not lend their aid to such a pltf.*’ 

-J., enunciates the same principle in 
Tai/Ior V. Chester, (18G9) 4 Q. B. 309 at pp. 313- 
14 : (33 L. J. Q. 15. 225) thus: 

“Tho maxim that ‘i a part delicto potior ast con^ 
difio possidentis', is as thoroughly settled as any 
proposition of law can be. It is a maziui of law, 
established, not for the benefit of pltfs. or defts. but is 
founded on the principles of public policy, which will 
not assist a pltf. who has paid over money or handed 
over property in pursuance of an illegal or immoral 
contract, to recover it back,’ for the Cts. w*ill not assist 
an illegal transaction in any respect.’’ 

Collins, il. E. in Harse v. Pearl Life Assitrance 
Co., (1904) 1 K. B. 558 at p. 5G3 : (73 L. J. K. E. 
373 ) has observed that : 

“It is clear law that where one of two parties to an 
illegal contract pays money to the other, in pursuance 
of the contract, it cannot be recovered back .... un- 
less there can be introduced the element of fraud, 
duress, or oppression.’’ 

Halsbury in his Laws of England (vol. 7, 2ad 
edition, i^age 175) summarises the law on the 
l)oint thus ; 

“If, however, the illegal purpose has been carried 
out or the contract has been substantially performed, 
moaey paid under the contract can no longer be 
recovered, except where it appears that the parties 
were not in pari delicto, for instance, where the pltf. 
shows that he was induced to enter into the contract 
by fraud, duress or oppression on the part of the 
defendant.” 

Equally explicit is the condemnation of such 
contracts by Swayne J. in Meguire v. Cor- 
tvine, (iO U. S. S. c. lOS Lawyers' Ed. Book 25, 
p. 899 at p. 901). He says : 

“Frauds, of the class to which the one here dis- 
closed belongs, are an unmired evil. 'Whether forbidden 
by a statute or condemned by public policy, the result 
is the same. No legal right can spring from such a 
source. They are the sappers and minors of the public 
welfare, and of free Govt, as well. The latter depends 
for its vitality upon the virtue and good faith of those 
for whom it exists, and of those by whom it is 
administered. Corruption is alwiys the forerunner of 
despotism.” 

[ 12 ] The Madras H. 0. has held in Rama- 
nayudu v. Suryadeva7'a Seetharamayya, 58 
Mad. 727 : (a. I. B. (22) 1935 Mad. 440 P. B.) 
that money paid for carrying on an illegal con- 
tract is irrecoverable with the assistance of 
Court. Chapman J. in Bindeshwari Prasad 
V. Lahharaj Sahu, 1 Pat. L. J. 48 at p. 62 1 

(a. I. R. ( 3 ) 1916 Pat. 284) has observed that 
“where the illegal portion of an agreement has been 
carried into eQect, the whole matter is outlawed and 
the Court will not aid either party to retrieve bis 
position if he is not able to show that he has been less 
to blame than the other. ’ 

.On a revise of the authorities referred to 
! above. I am clearly of the opinion that, where 
I money is voluntarily paid under an illegal 
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sLgreement which has been carried into effect, 
the money so paid cannot be recovered back, 
if parties are in pari delicto and they had 
knowledge of the illegality of the agreement 
before payment. 

[ 13 ] Mr. Sanyal has urged on behalf of the 
pltf. that the payment was made by the pltf. 
not voluntarily, but under undue influence, 
coercion or oppression ; therefore, the pltf. is 
entitled to recover back the amount so paid, 
because he is less to blame than the deft, and 
in support of this contention he relied upon 
the case of Ram Kumar v. Nanda Kumar, SO 
Cal. 639 at pp. 645-647 : (A. I. R. (ll) 1924 Cal. 
248). In my opinion, the principle enunciated 
here has no application to the present case. 
In that ease it was found, as a fact, that the 
transaction was the result of an undue in- 
fluence practised upon the pltf. by the defts. 
and so relief was granted. In the present suit 
the case of fraud, undue influence or oppres- 
sion was not set out in the plaint, nor any 
issue raised or argument advanced in any of 
the Courts below. There is no material on the 
record to show that the defendant company in 
any way brought pressure, undue influence or 
coercion on the pltf. to take the supply of 
energy for “power” purposes and pay at the 
rate prescribed for “domestic” purposes. There- 
fore, the principles governing cases where 
relief has been granted against a bargain 
brought about by undue influence, fraud or 
coercion cannot apply to the present case. In 
my opinion, the agreement was made by the 
free consent of parties and there is no manner 
of doubt that the pltf. and the deft, were 
equally guilty in entering into the bargain, 
knowing full well that the tranSEWstion was in 
contravention of the provisions of the Control 
Order. 

C 14 ] Mr. Sanyal has next contended that even 
if the agreement was void, the defendant, 
having received an advantage under it, must 
compensate the pltf., and in support of his con- 
tention he relies upon the provisions of S. 65, 

Contract Act, which provides that 
“when an agreement is discovered to be void, or when 
a contract becomes void, any person who has received 
any advantage under such agreement or oontract ia 
bound to restore it, or to make compensation for it, to 
the person from whom be received it,” 

In my opinion, the provisions of S. 65 cannot 
govern the present case. The provisions of this 
section can apply only if the parties are com- 
petent to contract, and the agreement, though 
void from its inception, is discovered, after 
they have acted on the faith of it, to be not 
enforceable by law. It has no application 
where the parties, though competent to con- 
tract, were in pari delicto and they knew the 


1961 


Patna 167 


Jharia C.-F. E. S. Co. V. Kaluram (Beuhen J.) 


unlawfulness of the agreomonfc before they 
acted on it. Nor does it apply wliero tlie object 
of tliG agreement was illegal to the knowledge 
of both parties and they acted on it or derived 
benefit therefrom. Mookerji J. in Ledu v. 
^Hiralal, 19 O. W. N. 919 at p. 923 : (A. I. R. { 3 ) 

1916 cal. 266), has observed that 
’’the words of the section can only be aptly applied in 
such cases ns that of an agreement which is subse- 
quently found to be void on account of some latent 
defect or of circuoistaaces unknown at the date of the 
■agreement, or of an agreement which is afterwards 
made void by circumstances which supervene.” 

[15] Mr. Sanyal has strongly relied on the 
decision of the P. 0. in Hamath Kicer v. Tndar 
Bahadur Singhs 50 I. A. 69 : (a, i. h. (9) 1922 
P. C. 403) and has urged tliat on the authority 
of this case the pltf. is entitled to be compen- 
■sated under the provisions of s. 65, Contract 
Act. In my opinion, the facts of that case were 
quite different and the principles enunciated 
by the Judicial Committee cannot apply to the 
present case. In the case before the P. C., 
money had been advanced to the deft, to pro- 
:seeute his suit for a declaration that a certain 
will was not genuine. The deft, as the rever- 
sioner of the testator got a declaration that 
the will was a forgery, and he was held to be 
the reversioner. Before the succession opened, 
he transferred his right in two villages by a 
sale to the pltf.’s husband in consideration of 
the money advanced to him for the prosecu- 
tion of the suit. When the succession opened, 
the pltf. brought a suit for possession of the 
villages with an alternative prayer for pay- 
ment of money. The pltf. erroneously set up 
a case that the right of the deft, was to be 
determined by reference to the provisions of 
the Ondh Estates Act- Though the transaction 
took place before the T. P. Act came into force, 
it was settled law that the reversioner has only 
an expectancy in the lifetime of the limited 
owner, and such an expectancy was inalienable. 
The Judicial Committee pointed out that tlie 
agreement of sale was void from its very in- 
oeption, and therefore, the pltf. was not entitled 
' to any relief for the recovery of possession of 
the villages specified in the plaint. But as there 
had been no actings of the faith of this illegal 
agreement the parties were held to be relegated 
bask to the position before the transaction of 
sale took place, & in this view of the matter 
the pltf. was held entitled to recover compensa- 
tion, & in assessing the compensation their 
Lordships took into consideration the amount 
advanced to the deft, by the pltf.’s husband. 
Neither the consideration nor the object of the 
transaction of the loan was unlawful within 
the meaning of S. 23, Contrwjt Act, Mookerjee 
J., in Ledu v. Hiralah 19 C. W. N. 919 at 


pp. 921-22 : {a. I. R. (3) 1916 Cal. 266) has suc- 
cinctly put the law on the point thus: 

”Zti is plain that although where money has been 
paid under an unlawful agreement, but nothing else 
done in performance of it, the money may be recovered 
back, yet this exception will not be allowed if the 
agreement is actually criminal or immoral; where the 
contract is illegal because contrary to positive law or 
against public policy, an. action cannot be maintained 
to enforce it directly or to recover the value of services 
rendered under it or money paid on it,” 

The principle, therefore, on which compensa- 
tion was allowed to the pltf. by the Judicial 
Committee has no appln. to a case like the one 
before us. 

Cl6] Mr. Sanyal has lastly contended tbat,-^ 
as the question raised was never argued at any 
earlier stage, it is not open to the applt. to 
raise this question for the first time before us. 
In my opinion, this point is equally unsustain- 
able. As the question raised is a pure question 
of law, can be decided on the findings of the 
Courts below without investigation of any 
further fact, we have allowed the appellant to 
argue the question before us. In this connection 
I may quote the observation of Lord Eeid in 
Shiba Prasad v. Srish Ghandra Nandit 28 

Pat. 913 at p. 924 : (A, I. R. (36) 1949 P. C. 297). 

“The learned Chief Justice appears to have over- 
looked the provisions of S. 72, Contract Act. This 
section was only mentioned in passing by the Subordi- ' 
nate Judge, & it would seem that it was not argued, 
or only faintly argued, before the Subordinate Judge 
or in the H. 0, that S. 72 applied to the ease. The 
applt. the reap, in the cross-appeal, submitted to their 
Lordships that in these circumstances their Lordships 
should not now receive an argument based on 8. 72, 
but their Lordships are unable to exclude from their 
consideration the provisions of a public statiite. It is 
regrettable that their Lordships do not have the 
assistance of the view of the H. C. on this matter. 
Their Lordships impute no blame to the learned 
Judge.s of the H. 0., but they feel bound to consider 
the argument which has now been adduced,” 

We are also fortified in this view by^fche deci- 
sions in Malicb Prasad v. Bamani Mohan ^ 

41 I, A. 197 ; (a. I. B (i) 1914 P. c. 140 ); M. E. 
Moola Sous, Ltd. v. Perin B. Burjoi'jee, 59 
I. A. 161 : (A. I. R. (19) 1932 P. c. 118) & Debi 
Charan v. Mehdi Hussain, 1 Pat. L. J. 485 : 
(a. I. B. (s) 1916 Pat. 317). Under the circum- 
stances, 'the appeal is allowed k the decree 
modified by disallowing the claim on account 
of the price received for energy supplied for 
battery charging & the surcharge thereon ; 
but as the point was not raised in any of the 
Cta. below, we make no order as to the costs 
of this appeal. 

[17] Reuben J. — I agree. 

[18] That there is no inflexible rule against* 
the entertainment in a Letters Patent appeal 
of a point not raised previously appears from 
Dehi Charan v. Mehdi Hussain^ l Pat. L. J, 
485 : (A. 1. B. (3) 1916 Fat. 817), SaitO^^ 
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Gurmattappa v. Maliomedsalieb., 60 Bom. 516: 
(a. I. R. (23) 1936 Bom. 227) & FitzJwlmes v. 

Bank of Upper India, Ltd., 8 p. L. T. 377 : 
(a. I. R. (14) 1927 P. C. 25). The principle that 
should appellate Ct. in entertaining a 

new point has been well stated by Lord Watson 
in a passage which has been cited with appro- 
val by the Judicial Committee in M. E. Moolla 
Sons Ltd. V. Perin B. Burjorjee, 59 I. A. IGI: 
(a. I. B. (19) 1932 p, 0. iia). His Lordship 
obseiwed : 

“When a question of law is raised for the first time 
in a Ct. of last resort upon the construction of a 
document or upon facts either admitted or proved 
beyond controversy, it is not only competent but 
expedient in the interests of justice to entertain the 
plea. The espediency of adopting that course may be 
donbti d when the place cannot be disposed of without 
deciding nice question oi fact in considering which the 
Ct. of ultimate review is placed in a much less advan- 
tageous position than the Cte, below. But their Lord- 
ships have no hesitation in holding that thh course 
ought not in any case to be followed unless the Ct. is 
satisfied that the evidence upon which they are asked 
to decide establishes beyond doubt that the facts if 
fully investigated would have supported the new plea.’' 
{_Connecticut l^ire Insurance Co. v. KfScananh, 
(189*2J A. C. 473 (61 L. J, P, 0. 60)]. 

[19] A suggestion has been made that the 
Electrical Kngineer & Electric Inspector sanc- 
tioned the supply of energy for battery charg- 
ing in exercise of his po'ver under sub- cl. (c) 
of cl. 3, Electricity Control Order. The refer- 
ence is to the record made by Mr. Sims in his 
Note Book (Ex. c) A Tour Note (Ex. c ( 2 ) ) of, 
a discussion he had with the Company A the 
pltf, on 11-9-1943. From these documents it 
appears to me that Mr. Sims did not purport 
to act in exercise of his power under cl, 3 , 
Electricity (Control Order ; he merely interpret 
tod the law as modified by the Control Order 
A advised the Company A the pltf. as to the 
proper course to be pursued by them. 

[ 20 ] There is another answer to this argu- 
ment. If this was a direction under Cl. 3 , 
Control Order, why should it not be held 
that the charging of the domestic scale of 
prices was a condition imposed by Mr. Sims 
in exercise of his power under cl. 3, Control 
order 7 If so, the supply made A the price 
realised was legal, A the pltf. nob entitled to 
recover. 

C 21 ] Another argument addressed to us was 
that the cases cited relate to contracts, but 
here there was no contract since the pltf. did 
nob agree to the price A surcharge charged by 
the Company. I do not think that the fact re- 
Ued on makes any difference. The principle 
enunciated by Lord Mansfield in the passage 
cited by my Lord the Chief Justice is that the 
Ct. will not aid a man who founds bis cause of 
action on an immoral or illegal act ; if on the 
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plbf.’s own showing or otherwise the cause of 
action appears to arise ex turpi causa or from 
the transgression of a positive law of the 
country, the Ct. is entitled to refuse its help 
to the pltf. Consider the facts of the present 
case. Under the control order it was not per- 
missible to supply energy for battery charging 
for commercial purposes withcub the sanction 
of the Provincial Govt., or of the Electrical 
Engineer A Electric Inspector. To the know- 
ledge of the company A of the pltf. this sanc- 
tion had nob been obtained. Nevertheless, the 
company supplied, A the plaintiff accepted,, 
energy contrary to the provisions of the con- 
trol order. There was a difference between the 
parties as to the proper charge for the supply, 
but the pltf . paid the price A surcharge demand- 
ed A wont on doing this from rdonth to month 
so that the illegal supply of current to him 
might continue. Therefore, the money wa^ 
paid in order to effect an illegal purpose A that 
illegal purpose was effected. Gould there be a 
case more apt for the appljeation of the princi- 
ples enunciated by Lord Mansfield ? 

[ 22 ] It is useless for the pltf. to talk of coer- 
cion, A to urge that he was compelled to pay 
what was demanded because otherwise the 
supply of energy would have stopped. This 
contention might perhaps have been of avail if 
the pltf. had been entitled to a supply of the 
energy on a lower price than that demanded 
by the company. Here the pltf. was not entitl- 
ed to the supply on any terms. Hence, tho 
Ijayment made by hfm, even though he made 
it under protest, was made to obtain an illegal 
supply A the Ct. will not help him to re- 
cover it. 

[ 23 ] Finally, I think that, for lack of mutua- ; 
lity, s. 65, Control Act, will not help the pltf. 
The pltf. wants under this section to recover 
the money paid by him to the Company but it ! 
is not possible to make him restore the act-; ' 
vantage that he has himself derived, namely, 
the supply of energy. Another difficulty arises 
out of the argument just urged, namely, that, ' 
there was no contract between the parties. If 
there was no contract, S. 65 has no application. I 

[24l I would like to add that I see no reason 

to think that the interpretation given by Mr. 
Sims in Ex, c A Ex. G ( 2 ) was consciously in- 
tended to circumvent the law. His position is 
explained by another document. [Exhibit D (3) 
dated 30-7-1943] A he seems to have been 
honestly mistaken. 

M. K. Appeal allowed. 
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BAMASWAMI and 0, P. SiNHA JJ. 

Finn Ham Kishun Shah Ehcari Sahu — 
Peinr. v. Javiuna Prasad a7id others — Op- 
posite Party. 

Civil Revn. No. 4S7 of 1950, D/. 28- 1 1-19 50. 

(a) Houses and Rents — Bihar Buildings (Lease, 
■Rent and Eviction) Control A;;t (III [3] of 1947), 
S, 11 (3) —Occupation — Meaning of. 

Occupation includes possession ns its primary ele- 
ment, but it also includes something more. Legal 
posscission does not of itself, constitute an occupa- 
tion. The. owner of vacant Jiouse is in possession but 
«3 long ns Lc leaves it vacant be is not iu occupa- 
tion; nor is be an occupier. [Para 5] 

lb) Civil P. C. (1908), O. 39, R. 1, S. 115 Tem- 
porary injunction — Grant of — Considerations — 
Specific Relief Act (1877), S, 53. 

■Whni the Ct has to determine iu granting injunc- 
tion is whether there is a fcojfa Jidc contest between 
the ^ when there is a fair A substantial ques- 

tion to be decided as to the righta of the parties in 
the suit it is not necessary for the purpose nor is it 
I’ight that the Ct. should further examine the ques- 
tion in dispute or anticipate the decision of the 
<juestioa in the suit itself. 

No doubt ib ia in the discretion, of the lower Cts. to 
■gr.ant or not to grant an order of temporary injunc- 
tion but that discretion has to be exercised according 
to well settled judicial principles. Where on theeon- 
traiy they act in an arbi rarj manner A: refuse the 
prayer without finding whether a jjrinia /nci^ ease 
has been made out they fail to exercise a jun.sdiction 
vested in them by law &. the ?I. C. ought to interfere 
in revision for the ends of justice. [Paras 6 & 6] 

Anno. C. P, 0„ O. 39, E. 1, N. 3 ; S. 116, N. ll; 
Specific Eel. Act, S. 53, N. 2. 

MaJiabir Prasad d' KanJiaiyaji — for Petnr.\ Sir 
Sultan Ahmad, Kkaleet Afjviad <& 1. B. Singh — 
for Opposite parly. 

Ramaswami J. — The quesfcion to be exa- 
m ued in this case is whether the petnrs, are 
entitled to be granted a temporary injunction 
Against the opposite party restraining the 
latter from executing the order of eviction 
made by the House Controller, Monghyr. 

t2l The petnrs. alleged that they were the 
tenants of the house in dispute which belonged 
to one Khan Bahadur Mirja Noor Beg; that 
«Q 16-4-1949, Jaldhar Prasad & Dasrath Prasad 
purchased the house & on 6-8- 1949, the opposite 
patrty filed an appln. under the Bibar Build- 
ings (Lease, Bent & Eviction) Control Act (Act 
m t3l of 1947) for evicting the petnrs. The 
opposite party edleged that they had purchased 
the holding for the construction of a petrol 
pomp & Dist Mag. of Monghyr bad granted a 
**DO objection” certificate for the construction 
^ instaUation of the petrol pump. On 11-3-1950, 
the House Controller, Mr, S. N. Mallik, allow- 
ed the appln. & ordered the petnrs. to vacate 
the house. An appeal ^as filed before the 
Crinxir. of Bhagalpur, who by bis order dated 
rejected, the appeal. On Si-S-iOSO, the 
petnra, filed a salt for declaration & permanent 


injunction against the opposite party on the 
ground that the House Controller had no 
jurisdiction to make an order of eviction under 
S 11, sub-s. (3), Bihar Buildings (Lease, Rent 

Eviction) Control Act, 1947. On l-G-1950, 
the petnrs. asked for issue of an ad interim 
injunction against the opposite party restrain- 
ing the latter from executing the order of 
eviction. The learned lUunsif refused to grant 
ad interim injunction, which order was up- 
held by the learned Dist. J. in appeal, 

[3] In support of this rule, the learned 
Advocate-General stressed the argument that 
there was a fair & substantial question at issue 
between the parties; that the peinrs. would 
suffer irreparable damage if temporary injunc- 
tion be not granted & that the lower Ct’s. had 
acted in an arbitrary manner A refused to 
grant the injunction asked for. 

[4] .Tu my opinion, the argument of the 
learned Advocate-General is well founded & 
must prevail. Ib is imjjortant to notice that 
in para. C of the plaint the petnrs. had asserted 
that the order of eviction made by the House 
Controller was illegal & without jurisdiction 
for the reason that the Standard Vacuum Oil 
Company had obtained the “no objection” 
certificate & would also ccnstruct theipetrol 
pump & 

"thf* deft.i. will become tbe company’s tenants & pay 
rent to the company for the pump, & the defte. on the 
other hand would be getting a certain amount of rent 
from the company only for the land given or leased 
out to the company.” 

In the written statement, the opposite party 
assorted that 

“they rrquire the premises fide for their personal 

use for carrying on the business of Agency in £jetrol & 
mobil oil, & though the pump will be supplied by the 
company, the land & house belong to the petnrs. & 
shall remain their property and the business shall be 
the personal business of the defte as Agents of the 
Standard Vacuum Oil Co. Ltd., & even after the ter- 
mination of the Agency, il it at all happens at any 
future date the house & land shall remain the pro- 
perty if the defts.'* 

I6 should also be noticed that in the order of 
eviction, the House Controller ha^ overruled 
the objection of the petnrs. on the ground that 
though “the premises if ihw petrol pump is 
installed will be only on hire to the Standard 
Vacuum Oil Co. for their use." Subs. (8) of 
9. 11 would be applicable & the tenants ought 
to bo evicted from the house in dispnf.e. In 
another portion of the order, the Home Con- 
troller has said that though the Stafi> ard 
Vacuum Oil Co. would bo in occupation of the 
building 

*'tbat wit) be through tbe pntnr, faimnelf In that ease 
also it oan be safHy held fhat the Ian <lord nquirt^e the 
bnildiog reaaonab y A in good faith for his own oooupa- 
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The quesfiioa for decision in this suit would, 
therefore, arise whether the word ‘'occupation’' 
in sub-s. (3) of s. 11 of the (Act iii [3] of 1947) 
covers, on proper construction, the case of the 
opposite party who, as alleged in the plaint, 
have become the agent of the Standard Vacuum 
Oil Co. & proposed to demolish the existing 
building erect new one in its place for the 
purpose of installation of a petrol pump. 

[.j] Reference may be made in this context 
to the scope meaning of the word “occupa- 
tion” as used in S. 11 of the Act. As observed 
in Hex v. St. Fancras^ (1877) ± Q. B. D. 581 at 
p. 533 : 

"Occupation includes possession as its primary ele- 
ment, but it also includes sonietbing more. Legal pos- 
session does not, of itself constitute an occupation. 
The owner of vacant house is iu possession Ot may 
maintain trespass against any one who invades it; but 
aa long as he leaves it vacant he is not in occupation; 
nor is he an occupier.’’ 

In another case 31 M. L. T. 114 it was stated 
that : 

"The word ‘occupy’ is a word of uncertain meaning. 
Sometimes it indicates legal possession in the techni- 
cal sense, as when occupation is made the test of 
ratability; it is in this sense that it is said that the 
occupation of (?) premises by a servant if such occupa- 
tion is subservient & necessary to the service is the 
occupation of the master. At other times occupation 
denote^ nothing more than physical presence in a 
place for a substantial period of time " 

Ib is manifest, therefore, upon the pleadings 
that the decision of the suit will depend upon 
the proper construction of sub-s. 3 of S. 11 of 
the Act k also upon the disputed question of 
fact regarding which the parties have not ad- 
duced evidence as yet. In my opinion, there is 
a fair k substantial question to be decided as 
to the rights of the parties in the jiresent suit. 
It is not necessary for our present purpose nor 
is it right that we should further examine the 
question in dispute or anticipate the decision 
of the question in the suit itself. What the 
Ct. has at this stage to determine is whether 
there is a boiia fide contest between the parties 
or, as obeerved by Turner L. J* in Walker v. 
Jones, (18G5) L. E. i P. C. 50 at p. 61: (35 L. J. 
P. C. 30): 

"Thft real point is, not how these questions ought to 
be decided au the hearing of the cause, but whether 
the nature & difficulty of the questions is such that it 
was proper that the iujunebion shoubt be granted un- 
til the time for deciding them should arrive." 

It is quite sufficient if the Ct. find a case which 
shows that there is a substantial question to 
be investigated & that matters should be pre- 
served in status quo until that question can be 
finally disposed of. Reference may be made to 
Israil v- Shamser Rahman^ 41 Cal. 436 .(A.I.R. 
(l) 1914 cal. 362) which is an authority in sup- 
port of this view. Applying this principle to 
the present case, I hold that the petnrs. are 


entitled to be granted a temporary injunctioo 
restraining the opposite party from executing 
the order of eviction passed by the House Cen- 
troller until the disposal of the suit in the Ct. 
of the Munsif. 

[6] On behalf of the opposite party, the argu- 
ment wae stressed that it was in the discretion 
of the lower Cts. to grant or not to grant an 
order of temporary injunction, & the H. C. 
ought not to interfere in such a case. But I 
am of the opinion that the lower Cts. have not; 
exercised their discretion according to well- 
settled judicial principles but, on the contrary, 
have acted in an arbitrary manner. Instead 
of finding whether a prima fad e case has been 
made out, the lower appellate Ct. has indeed 

decided the whole suit by finding that 
"there was no lack of jurisdiction on the part of the 
House Bent Controller in passing the eviction order & 
the title suit filed is merely a contrivance to extend 
the period of stay oE the applts. in the house as long 
as possible," 

It is manifest that the lower Cts. have in thisj 
case failed to exercise a jurisdiction vested inj 
them by law k the H. C. ought to interfere in' 
revision for the ends of justice. 

[7] For these reasons, I would make the rule 
absolute, set aside the order of the lower Cts. 
and grant a temporary injunction restraining 
the opposite party from executing the order of 
eviction made by the House Controller. 

[8] The appln. is accordingly allowed with 
costs. Hearing fee two gold mohurs. 

[9] It is necessary that the learned Munsif 
should take up the hearing of the suit & dis- 
pose of it as soon as possible. If the suit is not 
disposed of by the middle of January next, an 
explanation should be submitted to the H 0; 

[10] C. P. Sinha J.— I agree. 

M.K, Petition allowed, 

A. L R. (38) 4951 Patna ilQ[C.N. 130.] 
Meredith A. C. J. & Ramaswami J. 

The Ki 7 ig v. Baldeo Paswan and others — 

Jury Reference No. IS of 1949, D/- 11-1-1950. 

(a) Criminal P. C. (1898), S. 307 (3)— Reference 
under S. 307 — Powers of High Court. 

The H. 0. under S. 307 is not entitled to come to 
its own independent decision upon the evidence & 
adopt it. The verdict of the jury has to be respected 
unless it is perverse-unless It is one which no reason" 
able body of inen could have arrived at upon the 
evidence. The Ses. J. cannot make a reference under 
S. 307 merely because he considers the verdict of the 
jury wrong. He can only do so if he considers it too 
wrong as to be impossible one for reasonable men to 
form upon the evidence. [Para. 7} 

While the criterion of reasonableness or unreason- 
ableness in the verdict is ordinarily to be applied, the 
test of reasonableness on the part of the jury might 
not be conclusive in every case. The ends of justice 
must be the determining factor both for the Ses. J. in 
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making the rofevGncs <fc foi* the H. 0, in disposing of 

[Fiira. 8] 

Anno. Cr. P. 0, S. 307, N. 11. 

(b) Criminal P. C. (1898), S. 307 — Reference 
under — Criterion to be applied. 

The ultimate onterioii which the Ses, J. has to 
apply in deciding whether or not to make a leforeac#', 
is not the objective one or whether the verdict is 
reasonablo or unreasonable, but the subjective one, 
whether he "disagrees with the verdict o£ the jurors 
and is clearly of opinion that it is necessary for the 
ends of justice " (Para 9] 

Anno. Cr. P. C., S. 307, N, 3, 4, 5. 

(c) Criminal P. C. (1898), S. 367 — Evidence — 
Appreciation of — Duty of prosecution. 

It is the duty of the prosecution to place all the 
relevant evidence before the Ct., & not to aim at a 
conviction at all costs, be the accused innocent or 

[Para 9] 

Anno. Or. P. C., S. 307, N. S. 

Aioadhesh Nandayi Sahaij, Ayiib ayid Cbhatrapati 
Kumar Sinha — for the Befercnce; The Standing 
Counsel — Agamst the lieference, 

M6P6dith &, C- J. — This is a reference 
against the verdict; of a jury, made under 
S. 307, Cr, P. G., by the learned first Acldl. 
Ses. J., Patna. The reference ia in respect of 
four persona Baldeo Paswan, Tilakdhari Pas- 
wan, Gajo Mahto X' Dwarka Dhanukaid is 
against an unanimous verdict of guilty by the 7 
jurors. The learned Judge is of opinion that the 
verdict is perverse, A that it is necessary to 
refer the case to the PI. G, in ths interests of 
juBtiee. 

■ [2] The four persons wlio are the subject of 
the reference were tried with six others for the 
murder of one Ram Saran Prasad alias Bhan- 
dariji of village Badi, police station Giriak, on 
the night of 23-4-1948. There were a number of 
charges, some of the accused being cliarged 
under S, 147, Penal Gode, some under S. 148, all 
under S. 302 read with s. 149, all under s. 30-2 
read with S. 34 & all under S. I20i:5 for conspi- 
racy, this last charge being triable witli the aid 
of assessors. The verdict of the jury was unani- 
mous throughout. They held all the accused 
not guilty under 8s. 147, 148 & 302/149 clearly 
for the reason that they did not consider it 
established that five or more persons took part 
in the crime, & they acquitted six of the accus- 
ed altogether; but they found the four above- 
mentioned accused guilty of murder under 
S. 302 read with S. 34 & as assessors, they 


finding them guilty of the murder should be 
accepted. 

[ 3 } The deceased was sleeping under a tree 
just outside the verandah of his dalan in 
village Badi. At about 11-30 p. M. ho had his 
throat cut almost from ear to ear, causing im- 
mediate death. Only one other injury was 
found on his body, a skin-deep incised wound 
near the collar-bone. The murder was a re- 
markable one in many respects. First of all, it 
was the night of the Kill moon. Secondly, the 
deceased Bhandariji was sleeping almost sur- 
rounded by other iieople. At least six people, & 
possibly eight, were sleeping witliin a few feet 
of liim. Tliese circumstances disclose most re- 
markable boldness on the part of murderer or 
murderers. Secondly, it is not claimed that 
any one was recognised except Baldeo Paswan. 
Two persons Ramji Mahton {r. w. 4 ) & Basu- 
deva Narayan (p. w. C), who were sleeping 
within a yard or two of the deceased, claim 
that they were wakened on hearing a gurgling 
sound & recognised Baldeo Paswan running 
away to the south A’ east. They told thi’ee 
pfople, Pvain Prasad Singh (p. w. 1), Prasad i 
i\fahton (p. w, 7) & Gobind Mahton (p. w. S), 
what they had seen, but did not inform the 
rest of those who had assembled, the reason 
tliey give being that they were afraid Baldeo 
Paswan might abscond. At 3 A, M. Ram Prasad 
Singh with the dafadar & chankidar, who 
have not been examined, set out for the police 
station six miles distant, first information 
was lodged by Ram Prasad at 6 A. il., it being 
mentioned therein, that Ramji A' Basadeva had 
recognised Baldeo Paswan as one of the assai- 
lants. During tlic course of the investigation 
the Sub- Inspector recovered a falsa from a 
bush near the scene of occurrence & a gupti or 
sword-stick was madeovcr to him by Tilakdhar 
Paswan. He soiled these as both appeared to be 
Idood stained. But tbo report of tlio imperial 
Serologist is that though there were traces of 
blood on both, they were too disintegrated for it 
to be possible io say if the blood was human. As 
late as the 1st of Jlay the Sub-Inspector examin- 
ed one Lachmi Prasad (p.w. 14 ), who claimed to 
have been sleeping in the verandah of the dalan 
& to have witnessed the whole opcurrence. This 
man is a teacher in the lower primary school 
at Badi, & his story was that he woke up at 


expressed the opinion that these persons were the sound of footsteps at about midnight, & saw 
also guilty under S. 12OE. The learned Judge the accused Sadasiva holding the legs of Bhan- 


, accepted all the verdicts of acquittal. Also, not 
I accepting the verdict of the assessors, he found 
I all the accused not guilty on the conspiracy 
I charge. He, accordingly, referred only the 
oases of the > four persons mentioned, & the 
I djiiCstion is • whether the verdict of the jury 


dariji while the accused Baldeo Paswan was 
holding his head. Gajo Mahto, son of Sadasiva, 
gave a falsa blow on the throat of the deceaa- 
ed, & then the accused Dwarka Dbanuk cut his 
throat with a gupti. As he was afraid the 
accused had seen him, he ran off & went to the 
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home of a relative, six or eight miles distant, 
whore he remained until the 30th wiibout 
speaking to anyone. 

[4] The Sab- Inspector also sueceedei in col- 
lecting some, not very satisfa jtory, evidence 
tliat the falsa recovered was the property of 
Sadasiva. Some of the witnesses sleeping near 
the deceased also told him a story that some 
time before the crime the accused Dwarka 
IDhanuk came to ^Yhere the deceased was sleep- 
ing a icompanied by one Kuldip Bahaji, awak- 
ened the deceased by pressing his legs on the 
pretext of asking for ganja^ k afterwards had 
somo conversation with liim k wont away The 
suggestion is made that this was a sort of 
reconnaissance made to discover how soundly 
the deceased and those round him were sleeping. 

[.)] At a very late stage, the I9fc]i of May, 
two absconding accused Lachha Mahto k Bam 
Saroop Mabto surrendered before a IMag. k 
made confessions in wdiich they told a story of 
the crime, corresponding very much in detail 
with that told by Lachini (P. W. 14). The 
learned Judge, after hearing argument about 
these confessions in the absence of the jurors, 
came to the conclusion that they were inadmis- 
sible as they were adduced by pressure k 
promises held out by persons in authority. 
Accordingly, those confessions were not put to 
the jury. The two accused who made them 
have been acquitted. I may say at once that 
the Crown has not cliallcnged the Judge’s con- 
duct in excluding these confessions; so the 
question whetlier they were rightly excluded 
docs not arise. On the other hand, a point has 
been made on behalf of the accused tiaat there 
was a misdirection because the Judge did not 
specifically warn the jury tliat they must pay 
no heed to these confessions. There is nothing 
in this point. Quite obviously, the jury did pay 
no heed to the confessions since they acquitted 
those who made them. They certainly could 
not have used them as against any of the per- 
sons they did find guilty because they were 
not told, k did not know, who had been named 
in those confessions. The most they could have 
known as a result of the evidence of the officer 
who recorded tlie confessions was that the two 
accused persons whom they acquitted had made 
confessions of some sort. 

tel The prosecution sought to ascribe a num- 
ber of separate motives for the murder. It 
was said that some days before the occurrence 
a meeting had taken place to elect a village 
pa^chayat. Baldeo Paswan & some other vil- 
lagers had objected to the election of the 
deceased & of P. w. 1. & there was some quarrel 
over that, & the deceased was said to have 
abused Baldeo Paswan. It was farther said 


that lie had also censured Baldeo Paswan 
because his daughter had illicit intimacy with 
another villager. Various other grounds of 
grievance on the part of the other accused per- 
sons were suggested, & in fact the prosecution 
case was that the deceased had made hims elf 
generally disliked in the village, & as President 
of the local Advisory Committee he had offend- 
ccl the villagers by the methods he adopted in 
the distribution of kerosene oil, cloth, sugar, 
etc. 

[7] The method of apiiroach to a reference 
like this has been finally laid down for us by 
the P. C. in .Iia 7 nanu(iTaha Singh v. Emperor ^ 
73 I. A. 174 : (a. I. K. ( 33 ) 1946 P, O. 15l). The 
gist of that decision is that the H. G. is. not 
entitled to come to its own independent deci- 
sion upon the evidence & adopt it. The verdict 
of the jury has to be respected unless it is 
perverse— unless it is one which no reasonable 
body of men could have arrived at ui>on the 
evidence. Section 307 says that “due weight'* 
is to be given to the opinion of the jury & to 
the opinion of the Judge. Where the opinion 
of the jury is a possible one upon the evidence, 
it is only by accepting the view of the jury 
that the H. C. can give “due weight’ to their 
opinion. Their Lordships do not explain what 
the section means b 5 '‘ saying that due weight 
must also be attached to the opinion of the 
Judge; hut clearly, on the view taken, the opi- 
nion of the Judge cannot enter into the picture 
at all unless & until the opinion of the jury be 
first found to be unreasonable. The effect of 
this decision is to make it very difficult for the 
Ses. J. to make a reference. He cannot do so 
merely because he considers the verdict of the 
jury wrong. He can onl y do so if he consider^ 
it so wrong as to be an impossible one for rea- 
sonable men to form upon the evidence. I do 
not know whether their Lordships intended or' 
contemplated it; but I think the effect of this 
decision may w'ell be to e anso Govt, to modify 
the law with regard to jury trials in this country, 
if it docs not decide to abolish the system 
altogether. The unsatisfactory manner in which 
the system is working is notorious, & all those 
connected with the administration of criminal 
justice in the country must know of numerous 
cases of miscarriage of justice. 

[8] Let us now apply the criterion laid down 
by the P. 0 . to the facts of the present case. ’ 
(After discussing the evidence the judgment 
proceeded :) In the P C. case already referred 
to their Lordships recognised that, while the 
criterion of reasonablene^ or unreasonableness 
in the verdict was ordinarily to bo applied,^ the 
teat of reasonableness on the part of the jury 
might not be cDudusive in every cose. They 
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€aid it was possible to suppose a ease in which 
the verdict was justitiod on the evidence placed 
before the jury, But^ in the light of further 
evidence placed before the H. 0., the verdict is 
shown to be wrong. In such a case the ends of 
justice would require the verdict to bo set 
aside though the jury have not acted unreason- 
ably,^ And their Lordships emphasized that the 
requirements of the ends of justioo must be the 
Idetermining factor both for the Ses, J. in mak- 
jing the reference & for the H. C. in disposing 
jlof it. There is no further evidence before the 
H. 0. in the present case. The diary is not 
evidence. Nevertheless I venture to think that 
this case cornea within the exceptional class 
contemplated by their Lordships. As I have 
pointed out, the Ot. is entitled to refer to the 
diary to aid it, & having done so, the ends of 
justice require that it should not be ignored. 
The learned Ses. J. is to be congratulated that 
he has had the courage to make this reference 
•even in the case of Baldeo Paswan, where the 
verdict was not prima facie unreasonable. 

[9] This OELse holds two lessons, & they can- 
not be too strongly emphasised, The ultimate 
criterion which the Ses. J. has to apply in 
deciding whether or nob to make a reference, 
is not the objeGtlve one of whether the verdict 
is reasonable or unreasonable, but the subjec- 
tive one, whether he (to quote the words of the 
section) “disagrees with the verdict of the 

jurors and is clearly of opinion that it 

is necessary for the ends of justice." Secondly, 
it is the duty of the prosecution to place all 
the relevant evidence before the Gt., & not to 
aim at a conviction at all costs, be the accused 
innocent or guilty. This has often been said 
before : it cannot be said too often. 

[lOl T would accept the reference in the case 
of Baldeo Paswan also & would, accordingly, 
set aside the verdict of the jury & acquit him. 

[11] Ramasvami J — I agree. 

F.B.B, ' Beference accepted. 
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tbor in tliQ opinion, of (bo H. 0. thofo hos boon s mia- 
oarriago of justice or not. [Para 8] 

Anno. Or. P. 0.. 8. 307, N. 11 ; S. 423, N. 40. 

(b) Criminal P. C. (1898), Ss. 297 and 423 -Jury 

trial — Misdirection — Omission to tell jury that 
order under S. 1^4 was not evidence of possession 
held no misdirection when the Judge gave them no 
reason to suppose that S. 144 order was evidence 
of possession, [Para 91 

Anno. Or. P. C., S. 297, N. 11 ; 8. 423, N. 40. 

(c) Criminal P. C. (1898), S. 144 -Order under— 
Evidentiary value. 

Though the deoisioa in a proceeding under 8, 144 is 
not dy itself proof of possession, yet it is a ciroum- 
stauce supporting an inference that the persons in 
whose favour the prooeeJiug terminated would not be 
likely to allow his possession to be disturbed from any 
part of the property, [Para 91 

Anno. Cr. P. 0., 8. 144, N, 8. 


(d) Criminal P. C. (1898), Ss. 297 and 423 -Jury 
trial - Misdirection — Omission to tell jury that 
prosecution had not relied on certain evidence 
when it was not altogether rejectable. 

In a case where the ocenrrenoe related to a dispute 
about the possession of certain plot, simply becaosa 
whore the two versions diflered as to the aotnal details 
of the ocourrence, the Publio Prosecutor chose to rely 
upon the version of the police witnesses rather than of 
the local witnesses, it by no means follows that the 
eviifenoe of thwe local witnesses most be rejected 
altogether by the jury on the point of possession. In 
such oircamstanees, omission on the part of the Judge 

to tell the jury that they most place no reliance on 

the e^denoe of the local witnesses, does not amoont to 
misdirection. [Para 10} 

Anno. Cr. P. 0 , 8. 297, N. 11 ; 8. 423. N. 40, 

(e) Penal Code (1860), S. 96 — Right of private 

defence — Two parties arming themselves for a 
fight to enforce their supposed right of possession 
to field — Fight started in presence of police & des- 
pite their attempts to prevent it & telling parties 
not to light — No crop on land nor any urgency 
about ploughing the field— Both parties held were 
in the wrong in fighting & both were unlawful 
assemblies— There was no right of private defence 
on the part of either. [Para 171 

Anno. Penal Code, 8. 96, N. 2, 


6, N, Sahay, D, L. Nandkeolyar and Atoadh 
Kiskore Prasad — for the Reference and JppHs. ; 
5/andinj7 Counsel and Gauri S?ianhar Prasad — 
Against the Reference and for the State, 

Mepddith C. J, — We have to deal with a 
reference under s. 307, Or. P. C. made by the 
learned Sees. J., Patna, & also with an appeal 
by such o£ the accused as were convict^ by 
the jury & in regard to whom the learned 
Judge accepted the verdict. The persons who 


The State v. Banwari Singh and others — 
Accused. 

Jury. Ref. No. 14 & Gri. Appeal No, 443 of 1949, 
D/- 28-2-1960. 

(a) Criminal P. C. (1898), S. 307 — Trial by jury 
-^Misdirection — Interference —Test. 

Reference under S, 307 muat fail where it is not 
possible (o hold that on the evidenoe the jnry could 
not reasonably oometothe verdlot it dil. At the same 
'time it is always neoessary to remember that in the 
4Mwe of jury trial & a reference the final oriterion, 
•irMoh rnost eventually determliis the matter, is whe< 
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are the Eubjeot. matter of the reference are 
Banwari Singh, Bam Naresh & Shyam Datt 
Singh. The verdict of the jury was in every 
case a majority verdict of four to three. In the 
case of Banwari Singh, the jury found him 
guilty under Ss, 148 & 324, Penal Code. The 
Judge thinks that the verdict was right under 
S.* 148, but wrong under s. 324. In the case of ' 
Bam Naresh Singh, the jnry also found him 
guilty under SB. 148 & 834 but the learned 
Judge thinks that there was no soffioiMit 0fK 
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dence of identification, & accordingly he should 
have been acquitted altogether In the case of 
the third man, Shyam Dutb Singh, the jury 
found h m guilty only under S. 148, but for 
lack of satisiacfcory identification the Judge 
wants him also acquitted altogether. 

[2] The applts. are Awadhbehari Singh, 
Eamjatan Singh & Ramanuj Singh. Awadh 
Bihari was found guilty by the jury under 
S. 147, & the Judge, accepting that verdict, has 
convicted him & sentenced him to two years' 
rigorous imprisonment. The same applies to 
Ramanuj. In the case of Ramjatan, the verdict 
of the jury was guilty under Ss. 148 & 324. 
The Judge, accept ng, it has convicted under 
both sections, & sentenced him under S. 148, 
to three years’ rigorous imprisonment, & 
imposf'd no separate sentence under S, 324. 

[3] The case arose out of an occurrence which 
took place on 19- 8- 1948, at about 9 A. M. in 
village Koraitha situated three quarters of a 
mile from the Bikram Police station, & the 
trouble arose over the cultivation of plot No, 1126 
of the village. This was claimed by both par. 
ties, Akura Singh (p. w. l) claiming it by a 
deed of gift from one Dila Kuer. The prosecu- 
tion party examined several witnesses to prove 
their possession of the plot & also put in the 
judgment of a Munsif. It appears that some of 
the plots of Dila Kuer, though not 1126, had 
been acquired by the Govt, in connection with 
Bikram Aerodreme, & the compensation had 
been awarded to Akura Singh as donee from 
Dila Kuer. The accused Awadhbihari filed a 
suit claiming half the compensation on the 
ground of the record of rights which showed 
the joint possession, half & half, of Dila Kuer 
and Suraj in 1911, & he claimed a half share 
through Suraj Singh & subsequent partition. 
This suit had failed, & been dismissed. It was 
also established that some months before the 
occurrence there had been an order under s. 144, 
Or, P. 0., against Awadhbihari. 

[ 4 ] The accused led no evidence of possession 
& merely put in a judgment of the appellate 

• Ct. in which the decision of the Munsif had 
been modified, and Awadhbihari’s claim to a 
Imlf interest in the pkts in suit (not 1126), had 
been accepted. This judgment, however, came 
into existence after the present occurrence. The 
learned Judge, both in his charge to the jury 
and in his letter of reference, pointed out that 
there were two different versions of what took 
place in the occurrence — one that of Akura Singh 
(P. W. 1 ) & hia witnesses Baiju Ram (P. W. 2 ), 
Rajnandan (p. w. 5 ) & Indrasan Singh (p. W. 7) 
& the other the version of three police witnesses, 
an Assistant Sub- Inspector, (P. w. lO) a con- 
stable (P. W. 11 ) & a ohaukidar, Khaderan 


Dusadh (P. W. 12 ) who were actually present 
during the occurrence. The version of the first 
group of eye witnesses was that those four per- 
sons were uprooting paddy seedlings in their 
plot just on the north of plot 1126. The accused 
Awadhbihari, Banwari, Ram Jatan & Shyam 
Dutta came armed to the disputed plot with 
their ploughman Bifan Dusadh, who began to 
plough up the plot which was then fallow. 
Tarkeshwar (killed) sent P.W. 6 to Akura Singh' 
in order to inform him, &*Akura then came to- 
the place of occurrence & protested to Awadh- 
bihari, who ordered him to be assaulted. Just 
then several helpers of the accused persons^ 
arrived. Tarkeshwar also protested. Thereupon 
accused Eamnaresh gave a bhala blow to Tar* 
keshwar in the chest, & accused 'banwari gave 
him one garasa blow on the bead, & another 
garasa blow which he stopped with bis hand. 
Tarkeshwar went to a short distance to the east 
& fell down. Alakh Narain (P. W. 6) was aasaiult- 
ed by several of the accused persons including 
Ram Naresh, Banwari & Shyam Dutt. Accused 
Ram Naresh & Ram Jatan gave bhala blows to 
Bindeshwari (also killed), & accused Harbana 
gave a bhala blow to Indrasan (P. W. 7). After 
the assaults were over the accused persons fled 
away. The injured persons were taken to the 
dispensary at Bikram where Tarkeshwaa: 
Bindeshwari died an hour or two later after 
making dying declarations in the presence of 
a Sub- Registrar. 

[ 5 ] The version given by the police witnesses^ 
was that the ohaukidar (P. W. 12) gave infornaa- 
tion at about 8-10 A. M. at the Police station 
that there was an apprehension of a breach of 
the peace between the two parties, & both were 
collecting men. The Sub-Inspector (p. W. 13) 
then deputed the Assistant Sub-Inspiector & the 
constable to go to the spot & try to prevent a 
breach of the peace. When they came to the 
spot, they found accused Awadhbihari Singh & 
five or six others already standing armed with 
lathis & bhalas on the eastern ridge of the dis- 
puted plot which was being ploughed on their* 
behalf. P. W. 10 began to make enquiries from 
Awadhbihari, & just then Alakh Singh, Indra- 
san, Tarkeshwar, Bindeshwari & three or four* 
others came armed with lathis from the north- 
east. It should be explained that adjoining the 
disputed plot cn the east is the field of one Jagu- 
Dhobi. When the prosecution party arrived on 
the eastern ridge & Jagu Dhobi's field, one of 
it^ members threw out a challenge. This chal- 
lenge was accepted by Awadh Bihari’s party 
& both parties then advanced towards each 
other & a free fight took place in the field of 
Jagu Dhobi. In the course of that fight, Tar- 
keshwar & Bindaehwari, Alakh & Indrasan* 
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reived injuries. They remiined at the place 


Of ooourrenoe, but all others of both parties fled 
away. The oonatable & the Assistant Sub- 
Inspector did not see any body injured on the 
Side of the aoaused, nor was it proved at the 
trial that any one on the aide of the accused 
had received any injuries. 

[6] The learned J udge expressed the opinion 
that the eye witnesses of the first group had 
not given out a truthful version. P. W. l had 
admitted before the police that the men of his 
party had lathis with them, & there was a free 
fight, but he did not stick to his statement in 
Ofc. P, W. 2 admitted before the Sub-Inspector 
that Tarkeshwar, Bindeshwari Alakh Indrasan, 
Rasnanand nfe Akura came toths place of occur- 
rence with lathis at the same time as the police 
did. Rajnandan (P. w. 6) admitted before the 
police that his father & uncles were armed with 

lathis, & there was a free fight. He went back 
on that statement at the trial. According to 
these witnesses, the assaults took place on 
plot 1126, but the victims fell in Jagu Dhobi’s 
field on the east. The Sab- Inspector found blood 
stains, a out finger, a broken tooth, a lathi & 
some voraitted substance in Jagu Dhobi’s field, 

& no blood stains in the disputed field, & there 
could be no doubt that the fight took place in 
Jagu Dhobi's field, as stated by the police wit- 
nesses. He mentions that he had taken all these 
oirourastanoes into consideration. The learned 
Public Prosecutor stated before the Ct. that ho 
would rely upon the second group of eye- wit- 
nesses (p. ws. 10,11 & 12) & not upon the first 
group of eye witnesses, namely P. ws. 1, 2, 5 & 7. 

[ 7 ] It should be mentioned that there were 
charges also under S. 302 against Ram Naresh, 

& charges upder s. 302 read with S. 149 against 
the rest. The jury acquitted upon those charges, 

& evidently the learned Judge agreed with their 
acquittal because he has not suggested in his 
letter of reference that there should have been 
any convictions other than those actually made 
by the jury under Ss. 148, 147 & 324. 

[8] Mr. S. N, Sahay who has appeared for 
the applts. & also for the persons who are the 
subjeot of the reference, has strongly argued 
that there are misdirections in the charge vitia- 
ting the verdict, & therefore, the applts should 
be acquitted & the reference should be accepted, 
even if it is not possible to hold that the verdict 
of the jury was such that no reasonable body 
of men could have arrived at that verdict. The 
criterion is laid down by the P. C. in the 
recent case of UamanuQrah Singh v. Emperor t 
7# I. A. 174; (a. I. R. ( 33 ) 1946) P. 0. 151 : 47 
Or. ii. j. 906). It is quite obvious that the ques- 
tion of misdirection is most important in this 
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case, (fe indeed the main question. If there has 
been no misdirection, the appeal must clearly 
fail, & I may add that the reference must fail 
also, because I do not think it is possible to bold 
that on the evidence the jury could not reasona- 
bly come to the verdict it did. At the same 
time it 13 always necessary to remember that 
m the case of a jury trial & a reference th( 
nnal criterion, which must eventually deter 
mine the matter, is whether in our opinion! 
there has been a miscarriage of justice or no; 
oeoause s. 423 ( 2 ), Or. P. C. says: 

"Nothing herein contained ebail authorise the Court 
to alter or reverse the verdict of a jury unless it is ol 
opinion that such verdict is erroneous owing to a mia- 
directiop by Jhe Judge or to a misunderstanding on 
the part of the Jury of the Law as laid down by him.” 

I may say at once that, having considered the 
entire evidence of the case, I see no reason to 
think that there has been aoy miscarriage of 
justice, at least against the accused if the ver* 
diet of the jury errs, it appears to me that it 
errs in favour of the accused in not convicting 

of any offence except those I have men- 
tioned. 


[ 9 ] Coming now to the question of misdirec- 
tion, Mr. Sahay in the first place says that th© 
learned Judge was wrong, in telling the jury 
about the order under 3. 144, Or. P. C.. without 
telling them that that was not evidence of pos, 
session. The Judge, it is true, did not give them 
that direction, but at the same time he gave 
them no reason to suppose that s. 144 order! 
was any evidence of possession. He referred tot 
it only in narrating the history of the dispute, 
& in that he was right. The mattfr was not 
irrelevant because as pointed out by a Bench 
of this Ct. in the King v. Jagdish Tewari 
A. I. B.^ ( 37 ) 1950 Pat. 79: (51 Cr. L. J. 551) though 
the decision in a proceeding under s. 144 is not 
by itself proof of possession, yet it is a circuna- 
atance supporting an inference that the persons 
in whose favour the proceeding terminated 
would not be likely to allow his possess on fro 
be disturbed from any part of fche property. 
That is certainly a factor which the jury were 
entitled to consider. Would it be likely, after 
obtaining an order under S. 144 , that the prose- 
cution party would ever have allowed the accu- 
sed to come into cultivating possession there- 
after so as to be in peaceful possession at th© 
time of the occurrenoe without there having 
been some previous occurrence at the time 
of the accused attempting to take posses- 
sion, on the expiry of the S. 144 order? Not 
only^ that, but the Judge in another part 
of his charge did ^ make it clear to the jury 
that this was not evidence of possession, because^ 
he said to them: “If you do nob believe ih& 
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evidence of P. ws. 1, 2, 6 & 7 there is no reli- 
able evidence of possession over plot No. 1126.'* 

[lOl Next Mr. Sahay says there was a mis- 
direction because the Judge did not tell the 
jury that they must place no reliance on the 
•evidence of P. Wd. 1 2, 5 & 7 upon any point 
■in view of the fact that the Public Prosecutor 
had not relied upon them. On the contrary, 
he simply narrated the entire facts, drew their 
(attention to the difference in the versions & 
lihe attitude of the Public Prosecutor & quite 
clearly left the evidence of these witnesses to 
them, because, as I have stated he said "If 
you do not believe the evidence of P. Ws. 1, 2, 

5 & 7 there is no reliable evidence of posses- 
sion over plot NO. 1126.'* That clearly means 
he left it open to them to believe these wit. 
aiesses on the point of possession. In my 
opinion, the Judge was not wrong in taking 
■ithat course. Simply because, where the two 

versions differed as to the actual details of the 
occurrence, the Public Prosecutor chose to rely 

6 quite rightly, upon the version of the Police 
witnesses rather than that of the local witnesses 
it by no means followed that the evidence of 
those local witnesses must be rejected altoge- 
ther by the Jury on the point of possession 
and on the point of identiS cation I have read 
the evidence of those witnesses, & while no 
•doubt they did distort the facts to some extent 
in their own favour it was not such as in my 
'Opinion, must be rejected altogether on all 
points. It could at least afford some corrobora- 
tfcion of the Police witnesses, for example, on 
itihe point of identification & it also was nob 
^entirely irrelevant on the question of posses- 
‘fflon, having regard to the fact that the accused 
lhad put in absolutely no evidence of possession 

tthe prosecution had in its favour, to some 
•extent at that time, the facts that there was 
a civil Gt. decision completely negativing the 
claim to title on the part of the accused & an 
•t)rd6r under S. 144 against them shortly before. 
ITw -my opinion there is no misdirection here 
fcither in the charge. 

[11] I now come to the most important point 
mede by Mr. Sahay. The learned Judge after 
telling the jury that there was no reliable 
evidenfce of possession unless they believed 

p. ws. 1, 2, 6 & 7 went on to say: 

"It aeems to me that the question of poaseasiou 
over plot No. 1136 ia not of any importance if you 
4)elieve the evidence of P. Wa. 10. 11 & 12 because 
'their evidence diwloaea that the fight waa between 
•two armed parties, both prepared for a fight in con- 
nectiOQ with the enforcement of a right or snppoaed 
right of poasesaioD over plot No. 1126. If you believe, 
in view of the evidence of P. Wa. 10, 11 & 12, that 
Awadhbihari's party consisted of five or more persons 
•& that their oommm object waa by orimiuiil force to 
•onforoe a right or supposed light of poeaesaiou in 
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reapect of plot No. 1126, you can hold that the mem- 
ber a of that party have committed the ofience of 
rioting,” 

Mr. Sahay says that: this amounts to a very 
serious misdirection because the case was not 
of the type referred to in Kabiruddin v. 
Emperor, 35 oal 368 : (7 or. L. J. 256) where 
it can be held that both parties having come 
armed determined on fighting the matter out 
neither can have any right of private defence. 

[12] Mr. Sahay has cited a number of deci- 
sions on this point but, in my view, there is a 
clear line of distinction between the facts in , 
those cases & the facts in the present case, which 
seem to me much more closely analogous with 
the facta in Kabiruddin v. Emperor t 85 Oal. 
368 : (7 cr. li. J. 256). Mr. Sahay first relies on 
Fauzdar Bai v. The Crown, 3 Pat. I». J. 419 : 
(a. I. B. (5) 1918 Pat. 193 : 19 "or. L. J. 241) 
wherein it was laid down that there a permn 
in possession of property sees an actual invasion 
of his rights to that property, if that invasion 
amounts to an offence under the Penal Code, 
he is entitled to assert his right by force A to 
collect for that purpose such numbers A such 
arms as may be absolutely necessary for this 
purpose. There is, however, a very imps' rtant 
qualification in this case. The learned J udges 
add “Provided only that there is no time to have 
recourse to the protection of the Police autho- 
rities" & it is also to be noticed that this ruling 
refers to a person in possession of property, 
whereas in the present case the accused ^ made 
no attempt worth the name to prove their p<^ 
session of the property. Their Lordships in 
that case did not dissent from Kabiruddin v. 
Emperor, 35 Cal. 868 : (7 Cr. Ii. J. 256). They 
merely distinguished it, & indeed no case has 
been cited before us in which that ruling has 
been actually dissented from. On the contra^ 

they quoted a passage without dissenting f^om it* 

*' There can be no right of private defence eithOT 
on one side or on the other where both parties are evi* 
dently aware of what is likely to happen & tnni oot 
in force. The'rlgbt of pri fate d^enoe cannot be pleadw 
by persons who, expecting to be attacked, go ont of 
their way to court an attack.” 

[ 13 ] Mr. Sahay next relies npon Sunder 
B fiksh V. Emperor, 3 Pat. L. J. 663: (A I.B. (6) 1918 
Pat. 308 : 19 Or.D.J. 983). But here again there 
is an obvious distinguishing feature. That wafl 
a case where a man found the opposite party 
actually cutting hia crops. He sent a xnessago 
to the Police, & then returned A found that, he 
could not save those crops if he waited for the 
Police. They would have been already out A 
therefore, ho was held justified in resorting to 
force to put a atop to the cutting. 

[iti Mr. Sahay'a next case is Suhedar Singh 
V. Emperor t AJ.B. (20) 1933 Pat, 434: (34 0rJj.J* 
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1075). Thor© ib wa3 held that a party in posses- 
sion of a property is entitled to resist by force 
an attack made on his property. But the im- 
portant qualifioation is added "provided there 
is no time to have recourse to the public 
authorities tox protection" &it was also added 
that there was nothing in the case to show 
that the accused had any reason to believe 
that an attack would be made on them while 
they were ploughing. Hence this case is clearly 
distinguishable. 

[16] The same remarks apply to Mr. Sahay's 
next case, Nareshi Singh v. Emperor^ 2 Pat, 
696 ; (A.I.R. ill) 1924 Pat. 388 .* 25 Cr. L. J. 1228). 
Here again Kahiruddin v. Emperor^ 35 cal. 
368 : (7 cr L. j. 256) was not dissented from but 
distinguished on facts. Their Lordships pointed 
out that in Kahiruddin case^ (35 Oal. 868 : 7 
Or. li, J. 256) the applts. were members of an 
unlawful assembly, firstly because they were 
attempting to enforce a right or a supposed right 
by violence, & secondly, because there was suffi- 
cient time to inform the authorities. Then they 
said : 

“Where, however, possession is, undisputed or where 
there is no time to seek the assistance of the autho* 
rities, X oannot agree that there is any obligation upon 
a person entitled to e:ieroise the right of private 
defenoe & to defend his person or his property to 
retire from the field merely because hi a assailant 
threatens him with violence.” 

Nobody can quarrel with that proposition. But 
the important thing is that that was a case 
where jwsseasion was undisputed, & there was 
no time to call in the Police. 

[16] Lststly Mr. Sahay cites Silajit Mahto 
V. Emperor^ 86 Cal. 865 : (4 I. c. 19). But the 
facts there were entirely different from those 
in the present case. In that cose they said upon 
the facta which had been established that the 
common object was not to enforce a right or 
supposed right but rather to maintain undis- 
turbed the actual enjoyment of a right. 

[I7l The fact is it is difficult to lay down a 
general rule in these matters, Bach case 
depends on its own facts. Now what were the 
facts in the present case 7 Both parties had 
been oollecting men for a fight from the morn- 
ing. Information had been sent to the Police. 
The thaoa was quite close & the parties must 
Jiave known that the Police would come almost 
at once. Without waiting for the Police or 
giving the Police a chance to settle the matter 
peacefully, the accused persons, whose claim at 
tlut time was at the best extremely doubtful, 
ooUeoted a number of armed men knowing; as 
they most that the other side had also collect- 
ed men* & they go to the spot, k having lined 
up their armed men, start the ploughiDg of 

field, about which it does not appear that 
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there was any urgency at all; Ss when the other 
side ooines & issued a challenge, in the very 
presence of the Police they advance to meet 
them, accepting that challenge, not upon the 
land, but before the other party had reached 
the land, & despite the fact that the Police 
Officer present was doing his best to prevent a 
fight, & was telling both parties that they 
must not fight. In my opinion it was the duty 
of both parties in such circumstances to leave 
matters to the Police who could be trusted to- 
see that the dispute was settled peacefully, if 
necessary by proceedings under S. 145. If the 
accused retired & left matters to the Police, 
they had no injury to expect. There was no 
crop in the land which could be out. Th( re was 
no possibility of any danger to the properties. 

It was the duty of both parties to obey thef 
directions of the police officer, & in my opinion, 
both parties in fighting in those circumstances 
were entirely in the wrong & both were unlaw- 
ful assemblies. I consider that this was a case 
where there was no right of private defehce onj 
the part of either. I think, therefore, that the* 
learned Judge was not wrong in belling the 
jury that, if they did not believe the evidence 
of possession, they could nevertheless decide 
the case disregarding that aspect. We do nofc 
know whether the jury did discard the evidence 
of possession. It may well be that they came 
to the conclusion that the proseoution party 
were in possession, &, in my personal opinion^, 
if that was the basis upon which they acted, it 
was a correct basis. But I also think that if 
they acted on the Judge’s instruction that pos- 
session was irrelevant, then also their verdiok 
could not be upset on that ground. There was 
undoubtedly a defect in the charge having regard 
to what happened. The charge should have spe- 
cified that one of the common objects was to 
assault. In the circumstances it undoubtedly 
WM 80. If nothing more, it became a common 
object the moment the party of the accused 
advanced towards the other party against the* 
Orders of the Assistant Sub- Inspector. The 
charge, however, did not specify "assault" as a 
common object, but specified "by criminal force 
or show of criminal force to enforce a right or 
supposed right of possession in respect 'of plot 
1126 from Akura Singh.” 

[18] There was, therefore, a defect in this 
charge. But it was not, in my opinion, such as 
to cause any prejudice to the accused, & it 
would be curable under S. 537, Cr. P. C. The 
charge at least does refer to the use of force or 
show of criminal force. That was the gravsman 
of the charge & the accused did use force know- 
ing full well they bad no justification, in the 
oironmstanoea, for doing so, irrespective of whe- 
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fcher they wore in possession or not, though I 
am o£ opinion they were not in possession, & 
had no right of private defence of property. 

[19 In my opinion there were no misdirec- 
tions of a serious nature in the charge such as 
could occasion a failure of justice, 

[20 Apart from the general questions, Mr. 
Sahay for the applta, has argued the case of 
Samannj, because, he says this man was iden- 
tified only by the Chaukidar, & the chaukidar 
was short-sighted. He could not identify the 
accused at 25 feet in the dock, & had to go close. 
But the chaukidar said in his evidence that he 
identified the accused on the spot from a distance 
of three or four cubits. He was standing with 
them on the eastern ridge, & must Have been 
at very close quarters, & had ample opportunity 
to make identifications. If the jury accepted the 
■evidence of this solitary witness, they were cer- 
itainly entitled to do so, & could not be called 
unreasonable in doing so. There was evidence. 
Then Mr, Sahay says the identification was only 
on the ridge before the fight. There was no 
evidence that this accused took an actual part 
in the fight. But the chaukidar did not identify 
the man as a spectator. He identified him as 
one of the armed group waiting to fight armed 
with a lathi & he went on to say that the party 
then fought with the other party. In such cir- 
cumstances the jury, in my opinion, were fully 
entitled to draw the inference that this man 
must have been one of the rioters, & in my 
opinion, it was quite a reasonable inference too. 

[21] Coming now to the reference. The learned 
Judge is quite satisfied with the identification 
of Banwari Singh & his conviction under S. 148. 
As to that, he is clearly right. The man was 
identified with a garasa not only by the 
chaukidar but alf-o by the constable. This was 
the only man identified by this constable at 
a test identification parade & he made no 
mistakes. As for the conviction under S. 324, 
there may be no direct evidence of Police 
witnesses, but as I have said, there was no 
amson why the jury should absolutely discard 
the evidence of the local witnesses, & there 
were also the dying declarations. Therefore, 
I am not prepared to hold that the jury could 
cot reasonably have found this man guilty 
under S. 324. The matter, however, is of no 
importance. In the case of the applt. Bam- 
jatan, the learned Judge accepted the convic- 
tions under Ss. 148 & 824, but impose no 
separate sentence under S. 324. I think he 
might well have done the same in the case of 
Banwari instead of making a reference, & that 
is what I propose to do. 

[22] As for the other two, Bamnaresh and 
Shyam Dutt, the identification is only by the 
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Assistant Sub- Inspector. The Assistant Sub- 
Inspector at a test identification, a month 
after the occurrence, identified these two A 
one more. But he also identified three persons 
wrongly. Mr. Sahay, therefore, argues that 
the jury could not reasonably have acted on 
his evidence alone. Had they acted on this 
evidence alone, the case would be a marginal 
one. They saw the Assistant Sub-Inspector in 
the box. They must have noticed the manner, 
in which he gave evidence & in which he made 
the identifications, & they might conceivably, 
without being wholly unreasonable have deoid^ 
to rely upon his evidence despite his mistakes at 
the test identification. But in fact, for the 
reasons I have already given, the evidence 
of the Assistant Sub-Inspector did not stand 
wholly alone. There was also the evidence of 
the local witnesses to which, I think, the^jury 
were entitled, if they saw fit, to attach some 
weight as a corroboration, & here again there 
were also the dying declarations. Bindeshwari, 
who seems to have been in his full senses 
when he made his dying declaration & told a 
story consistent with the Police version, men- 
tioned Bam Naresh as one of his assailants. 
Tarkeshwar told a confused story, & it appears 
to me that his mind was probably wander- 
ing as he was very near death. But the fact 
remains that he did expressly name both Bam 
Naresh & Shyam Dutt. The dying declarationB 
were not very clearly put to the -jury. They 
were not expressly told that they were good 
evidence, but nevertheless they were mention- 
ed to the jury Ss it may be that the jury, as 
they were entitled to do, did attach some 
weight to them. 

[23] In these circumstances I do not think 
that any sufficient ground has been made oat 
for interference with the verdict of the jui^ 
in any case. I see no reason to think that in 
this case there has been any miscarriage of 
justice ; rather I think some of the accused al 
least get ofif very lightly. I would, therefore, 
dismiss the appeal & I would reject the refer- 
ence & accept the verdict of the jury. It 
follows that Banwari Singh, Bamnaresh A 
Shyam Dutt must also be convicted under 
S. 148, A as in the case of Bamjatan, 1 would 
impose a sentence of three years* rigorous, 
imprisonment. Banwari Singh and Bam Naresh 
must also be convicted under S. 824, but there 
is no necessity, in my opinion, for any separate 
sentences. They must now surrender to their 
bail. 

[24] Rai J. — I agree. 

Appeal and reference rejeded* 
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Narayan J, 

HanJcim Gh(indK<i Ghdkt'dVdrty — Applt. v. 
•aamkrishna Hingh and another — Itesps, 

Or. Refereaoe No. 4 of 1950, D/ 27-3- 1950. 

Criminal P. C.(L898), S. 147 — Proceedings under 
— Stay — Revival. 

The Mag. is ooaipotent to pass an order staying or 
dropping the proceedings under 8. 147 before him on 
the ground that a civil suit had bf^en instituted A 
that there was no likelihood of breach of the peace after 
-the institution of the civil suit & the Sub- Divisional 
Mag. has no jurisdiction to revive such proof edings 
aubaequently. [Paras 1, 

Anno. Or. P. 0., S. 145 N. 43. 

/. Af. Qhosh — for the Reference; B. Muhharji — 
against the Reference. 

Jud^mont. — This is a reference by the 
Addl, Ses. J. of Manbhum- Singhbhnm re- 
^JOmmending that the order of the Sub-divi- 
aiooai Mag. of Dhalbhum in relation to a 
proceeding under S, 147, Ori. P. 0. be set aside. 
On the report of the Police that a dispute 
likely to oauae a breach of the peace existed 
between the parties with regard to certain 
plots of land said to be a playground, a pro- 
ceeding under S. 147 was drawn np on 14-5-1948, 
In this proceeding Bamkrishua Singh & another 
were the first party, & Bankim Chandra 
Ohakraverty was the second party, & nn 
32 9-1948, the case was transferred to one Mr. 
G. K. Prasad for disposal. On 17-3-1949, the 
second party, Bankim Chandra Chakra varty, 
filed a petn. before the learned Mag. in which 
he stated that a civil suit having been filed 
before the Subordinate Judge of Ohaibassa 
with regard to the land in dispute, the pro. 
oeeding might be stayed till the decision of that 
civil suit. It was farther stated in this petn. 
that there was no likelihood of any breach of 
the peace on account of the conduct of the 
second party & that the right, which was in 
question in the proceeding, was pre-eminently 
a matter to be dealt with by the Civil Ct. On 
■this petn. the learned Mag. passed the following 
order : 

'‘17-3-1949 -Beooad party file a petn. stating that 
a civil suit is pending between the parties & the suit 
lands are the same as the subject-matter of the present 
({proceeding. X am satisfied from the papers shown to 
me by the party that a civil suit for th*^ suit lanl is 
rpending between the parties. The proceeding has been 
..pending for a long time. There does not ^eem to be 
(any appreheasion of breach of the peace now that the 
matter is pending before a civil Ot. The proceeding is, 
ihereiore, stayed.” 

For about six months after this order had been 
^passed, none of the parties took any step & the 
first party difi not move any higher Ot. against 
^his order of the learned Mag. It was on 6 9- 
a949i tb&t a gentleman of the name of Prlparesh 
Jdnkbaqee filed a petn. before the Sub-divisional 


Mag, of Dhalbhum praying that he might be 
allowed to get the games played on the land in 
dispute. This petn. is an uiittam))ed petn. A 
though on this petn. the learned Sub-divisional 
Mag. wrote an order on G 9-1919, directing that 
the petn. should be sent to the Ot. concerned 
for disposal, on that very date he wrote another 
order in the order sheet of this case which runs 
as follows : 

“This record has been put up to me toiay. I do not 
know of any provision of law under which a Mag. can 
stay a proceeding under S. 147, Cr. P. G. There does 
not appear to be any injunction from the Civil Ct, to 
that effect. As a civil suit is likely to take an indefi- 
nite period of time, this case is withdrawn to general 
file & transferred to Mr. B. Singh for favour of re- 
starting the hearing & concluding the trial.” 

The second party then moved the learned Sea. 
J. of Manbhum-Singhbhum against this order, 
& his appln. was heard by the Addl. Ses. J. 
who by his letter dated 23-12-1949, referred the 
matter to this Gb. with a recommendation that 
the order of the learned Sub-divisional Mag. 
reviving the proceeding be set aside. The view 
taken by the learned Addl. Ses, J. is that the 
proceeding had come to an end by virtue of the 
order which had been passed by the Mag. 
Mr. G. K. Prasad under S. 145 (5), Cr. P. C., A 
that the subsequent order of the learned Sub- 
divisional Mag. dated 6-9-1949, for “re-starting 
the hearing & concluding the trial’' was without 
jurisdiction. In my opinion, the view taken by 
the learned Addl. Ses. J, is correct, & this 
reference must be accepted, Sub-s. f4) of S. 147 
lays down that an order under this section 
shall be Subject to any subsequent decision of a 
civil Ct. of competent jurisdiction, & sub-s. (l) 
of S. 147 says thbit an enquiry has to be made 
in the manner provided in S. 145, & that tbe 
provisions of that section shall as far as may 
be, Jie appli3abl6 in the case of such inquiry. 

It need not be pointed out that the object of 
S. 145 or 8. 147 is to enable a Mag. to intervene 
A pass a temporary order with regard to the 
property in dispute which will be efiective only 
so long as the actual right of one of the parties 
has not been determined in a civil litigation. 
The Legislature never intended that this sec- 
tion should be used by any party manoeuvring 
for possession for the purpose of civil litigation, 
the sole purpose, which the Legislature had in 
view, being the prevention of the breach of tbe 
peace. These provisions are additional weapons 
in the hand of the Mag. for maintaining peace 
in the area for the peace of which they are 
responsible. I have referred to this well- known 
principle, because the argument of Mr, Bhaba- 
nand Mukbarji for the first party has been that 
the grounds as contemplated by sub-s, (S) of 
s. 145, Gr. F. G. did not exist in tluB case so m 
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to enable the Mag. to drop the proceeding. In 
Manindra Chandra v. Barada Kanta, 80 Cal. 
112 : (6 c. w. N. 417), it was held by a D. B. of 
the Calcutta H. 0. that a Mag. had jurisdiction 
to cancel an order x^assed under sub-s. (l) of 
B. 145, Cr. P. C. & to stay proceeding if he felt 
satisfied, whatever the source of his information 
might be, that the state of things did not exist, 
which would give jurisdiction to proceed with 
the inquiry. In this case, their Lordships quoted 
a passage from the judgment of the same H. G. 
in Tarini Gharan v. Amulya Raiarif 20 Cal. 
867, which runs as follows : 

“Now the first question which arises is the eSeot of 
an order striking ofi proceedings under S. 145, Or. 
P. 0, As Mr. WoodroCte has told us, there is a series 
of decisions with regard to the eficct of striking ofi the 
file of a CJourt applns in oivU matters; but we think 
that those stand on an entirely different footing from 
proceedings of a quasi.criminal description. The 
section itself provides for a case; where a Mag. can 
cancel his order. Those are oases where parties show 
him that no dispute exists, & if the likelihood of a 
breach of the peace has ceased to exist before tl e pro- 
ceedings under S. 145 have terminated, it follows that 
there can be no necessity for a continuation of such 
proceedings. The result of those applns which were 
sanctioned by the Mag. practically amounted to ces- 
sation, at any rate, for the time being of any likelihood 
of a breach of the peace, Tnat mast have been the 
view which the Mag. took of it. as he considered it 
unnecessary to proce^, at any rate then, with those 
proceedings* We think that unless it can be sho^n 
that there is a legislative enaotment, giving a power 
to that effect, cessation by the order of the Mag. of 
any oriminal proceedings most, until that order is set 
aside, operate, not only as staying the proceedings, 
but destroying them.*’ 

It follows that whenever a Mag. is satisfied that 
there is no likelihood of a breach of the peace, 
he discontinues the proceeding; the Mag. can 
stay it, & the order of stay passed by him will 
be tantamount to a termination of the proceed > 
ing. A single Judge of the Madras H. O. in 
Suryanarayana v. Ankineed Prasad, 47 Mad. 
713 : (a. I. E. (ll) 1924 Mad. 795 : 25 Cr. L. J. 
978) observed that when the Mag. is able to act 
on a police report or other information in start- 
ing proceedings under s. 145, there is no reason 
why he should not stay further proceeding on 
similar information without being obliged to 
record such evidence as the parties may produce 
with the same formality as he would have done, 
if he had gone on with his enquiry instead of 
dropping it. In another Madras case D. Nara- 
■sayya v. C. Venkiak, 49 Mad. 232 : {A. i. B. 
(12) 1926 Mad. 1252: 27 Gr. L. J. 95) also the same 
principle was reiterated & it was pointed out 
that it was open to a Mag. to drop the proceed- 
ing if he was satisfied that there was no likeli- 
hood of a breach of the peace. Krishnan J. made 
the following observations with regard to cl. 16) 
of S, 146 : 
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“Clause (6) of 3. 146 provides for a Special case’ 
where as the Mag. is proceeding with the trial of the 
guestion of possession, the parties to the proceedings 
or even other persons who are interested are given the 
right to show that no dispute likely to oaase a breach 
of the peace exists or has existed. The existeece of this 
clause does not take away the power of the Mag, him- 
self to drop proceedings, if he is satisfied that there is 
no further likelihood of a breaoh of a peaoe.” 

At one stage of bis argument, Mr. Mukharji,. 
expressed the view that ‘staying the proceeding’ 
does not mean ‘dropping the proceeding,* & he- 
also pointed that the order of Mr. G. K. Fd. 
does not snow that hs had cancelled the pre- 
vious order under sub s. (l) of S. 145. But the 
word “stayed” has been used in cl. (5) and the 
authorities referred to above conclusively estab- 
lish that it means the dropping of the proceed- 
ing or the termination of the proceeding. It ie 
true that the learned Mag. did not say in so 
many words that he had cancelled the order 
under sub-s. (l) of S. 145; but when he said that 
he had stayed the proceeding, he certainly 
meant that the order under sub-s. (l) stood 
cancelled. There can be no doubt that in thia 
case the Mag. had very good grounds to make 
the order which he m^e. As already pointed' 
out, an order under s. 147 would be subject to 
any subsequent decree of a civil Ct. of compe- 
tent jurisdiction, & the second party had rightly 
stated in his petn. that the right which wae 
the subject -matter of dispute could only be 
properly determined by a civil Ot. & that thero 
was no likelihood of a breaoh of the peace whei> 
the parties had already begun to fight in the- 
civil Gt. with regard to the right in question. 
The proceeding terminated when the order was 
passed on 17-3-1949, & this proceeding oonld 
not be revived unless the Mag. received fresb 
information about a breaoh of the peace. As 
was pointed out by the Calcutta H. 0. in 
Kalananda Singh v, Mameshmar Singh, W- 
c. w. N. 271 : (11 Cr. L. J. 729), the juriadiotion 
is solely based on the imminence of a breach 
of the peace, & the Mag. most be satisfied that 
a dispute exists which is likely to lead to a 
breaoh of the peace. The information & the- 
grounds on which the proceedings could be- 
revived in September 1949, could not be the- 
same on the basis of which they had been 
started in October 1948. I have already pointed^ 
out that when the learned Sub-divisional Mag. 
passed his order dated 6 9-1949, for re-startiog 
the proceeding six months had elapsed & donog 
those six months the first party had not moved 
any higher Ot. against the order dated l7-8-1949». 
& had not applied for the revival of the proceed- 
ing. Mr. Mukbarji was not right in submitting, 
that the order of the learned Sub-divisionak 
Mag. should be tciken to be an order ' under' 
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8ab.8. (fi) of s. 628, Or. P. 0. In faot, the order 
of the learned Sub-di visional Mag, is open to 
very serious critioism. He revived the proceed, 
ing on an unstamped potn. filed by one who 
was no party to the proceeding, but a complete 
stranger, without at all considering the cir- 
cumstances under which the Mag. Mr. G. K. 
Prasad had passed the order dated 17-3-1949 & 
the powers which he had for making an order 
in terms contemplated by eub-s. (5), The learn- 
ed Sub-divisional Mag. has said in his order 
that he does not know of any provision of law 
under which a Mag. can stay a proceeding 
under S. 147, Or. P. C. & that there was no in- 
junction from the civil Ct. for staying the pro. 
oeeding. As already pointed out, the word 
‘stayed’ has been used by the Legislature in its 
wisdom & there are several authorities which 
have interpreted this word to mean the termi- 
nation or the dropping of the proceeding. I, 
therefore, wonder how the Mag. thought that 
there was no provision of law under which a 
Mag. could stay a proceeding under S. 147, 
Or. P. C. It further appears that he was un- 
mindful of what is contained in sub-s. (4) of 
8. 147 & also of the fact that since the termina- 
tion of the proceeding in March 1949, the first 
party had taken no step for the revival of the 
proceeding, which is a clear indication of the 
fact that he was satisfied that there was no 
apprehension of a breach of the peace. 

[2] Mr. Mukharji referred to a decision of 
this Ct. in Sastu, Sahu v. Nathuni Thakur, 
6 F. Ii. T. 253 ; {a. I. B. (ll) 1924 Fat. 669 : 26 
Cr. L. J. 105). But the facts of that case are 
clearly distinguishable from the facts of the 
present case. What happened in that case was 
that a Mag. after examining the witnesses & 
after hearing the arguments of a case under 
S. 145 did not pass any order for about ten 
months. To quote from the judgment of Kul- 
want Sahay J., 

“the learned dub-dinaionat Mag. apparently forgot all 
about the case until he was reminded of it when he 
was going away on transfer " he then hnrridly dis- 
posed of the case with an order which runs as follows: 

I find I passed no final order in this osse. As so long 
time has elapsed,! do not think any breach of the peace 
is likely. I, therefore, strike the case ofi." 


Certainly this was a most dishonest way of 
disposing of a case under S. 145, Cr. P. C. A; the 
decision in that case cannot be cited as a pre- 
oedenlt in this case in which the proceeding was 
stayed or dropped because a civil suit had been 
instituted & because, there was no likelihood of 
bieaoh of peace after the institution of the civil 


<ii[^jlii my opinion, the order that hM bran 
ABsed by Idr: 0; £. Prasad was an order which 
le^ waftUMalspetent to pass aooording to the pro- 


visions of the Criminal Procedure Code, & thok 
learned Sub. divisional Mag- had no jurisdiction i 
to revive the proceeding & to transfer it to ‘ 
another Mag. for disposal. As has been pointed 
out by this Ct. in Z/uti Singh v. Ramkirit 
Singh, A. J. R. (28) 1941 Pat. 105 : (42 Cr. L. J. 
340), evec a Diet. Mag. has no power to revise 
an order nnder S. 145 passed by a Mag.eubordi- 
nate to him, A all that he can do is to call for 
the record under 3. 435, A if he considers that 
the order should be interfered with, his duty 
is to refer it to the H. C, It seems obvious that 
this learned Sub-divisional Mag. ai^umed a 
jurisdiction which he never possessed A at the 
instance of one who had been no party to the 
proceeding. I, therefore, agree with the learned 
Addl. Ses. J. that the order of the learned Sub- 
divisional Mag. should be set aside. 

[4] The reference is accepted, A the order of' 
the learned Mag. dated 6-9-1949, is set aside. 

D. II, Reference accepted, 

A. I. R. (38) 1951 Patna 481 [G. N, 133.] 

Ramaswami and Rai JJ. 

Dipnarain Mahton and others — AppUs. 

V. Bihari Mahton and others — Resps, 

A. F. A. D. Nob. 2348 A 3365 of 1947, D/- 10-1-1951. 

Cosharers— Joint possession - Compensation for 
occupation oi excess land — Limitation Act (1908), 
Arts. 142, 144. 

Where one co-sharer is in separate possession of the 
common land without objection from, or ouster or 
exclusion of, the other co-sharers, he is under no- 
obligation either to account or to pay compensation to 
such co-sharers in respect of the profits which have 
accrued to him by reason of the skill or industry 
which he has employed in making good use of the 
property while be was in posBession. [Fora 6] 

Anno: Lim. Act, Arts. 143-144, N. 85. 

Ghhatrapoli Kumar sinha — for Applis.; Oirja- 
Kandan Prasad — for Besps. 

Ramaswami J. — These appeals arc pre- 
sented against the judgment of the Addl. 
Subordinate Judge, Patna. 

[2] The question to be examined in these 
appeals is whether the pltfs. are entitled to 
recover compensation for their share of the 
produce of the land in dispute for the years 
1348 to 1350 Fasli from the various defta. To 
enable this question to be considered, it is 
necessary to state the material facts so far as< 
they are proved or admitted. The pltfs. alleged 
that 00.28 acre of khata No. 4, 01.60 acres of 
khata No. S7 A 29.83 acres of khata No. 3 were- 
undivided bakasbt land which belonged to the 
sixteen annas maliks; that the defts. were to> 
cultivate the land A to divide to (sic) the pltfs.. 
their share of the produce. Defendants I to % 
contested the suit on the ground that khata 
NO. 4 was not the bakasbt land of the eizteeik 
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annas landlords. As regards khata No. 3, the 
defts. asserted that excepting 00.95 acre the 
entire area was divided amongst the malika 
before the sarvey k the possession of the diffe- 
rent malika was noted m the record- of- rights. 
As regards .95 acre of khata No. 3 & 1.64 acres 
of khata No. 27, it was stated that tr ese lands 
were also divided amongst the maliks before 
the survey had taken place. The defts. there- 
fore, denied that the plbfs. were entitled to 
compensation representing any share of the 
produce. The learned Munsif, upon a consi- 
deration of the evidence, held that the pltfs, 
were entitled to a decree for compensation. 

[ 3 ] In appeal, the learned Subordinate Judge 
reversed the decree of the Munsif holding shat 
the pltfs. were nob entitled to recover any com- 
pensation from the defts. The learned Sub- 
ordinate Judge found (l) that khata No. 4 was 
not the bakasht land of the sixteen annas land- 
lords, but defts. 12 to 14 alone were entitled 10 
oultirate it; (2) that as regards khata Nos. 3 & 
27, there is no complete partition, but the 
maliks were cultivating the land separately by 
some kind of mutual arrangement and (3) that 
defts. 1 to 7 were in possession of more than 
14 acres of bakasht laud, though, as a matter 
of fact, they were entitled to hold about 12 acres 
according to their sixteen annas milkiat share. 
After reaching at this finding of fact, the lower 
appellate Gt. considered that the pltfs. were 
not entitled to a decree for compensation 
because there was no proof that the defts • 
oosharera had excluded the pltfs. or ousted 
them from their possession or had ohailenged 
their title to the joint possession of the land of 
which they were tenants-in-common. 

t4] In support of these appeals, learned coun- 
sel for the appellants stressed the argument 
that since defts, 1 to 7 were found in possession 
of more than their proper share of the bakasht 
land, the pltfs. were entitled to a decree, though 
there was no ouster or exclusion alleged in tie 
.plaint. Learned counsel referred to the cases 
of the Midnapur Zamindary Oo. Ltd» v. 
Naresh Narayant 29 0 . w. N. 34 : (a. i. R. ( 11 ) 
1924 P. 0. 144 ) & IVatsoTi (& Oo. V. Bamchund 
Duttt 18 cal. lO : (17 l. a. 110 p. c.) in support 
of his argument. But the facts of these oases 
are manifestly different from those of the pre- 
sent case. In case of those cast's the cosharer 
was held entitled to a decree for compensation 
or mesne profits because the defts. -oosharera 
had excluded him or ousted him from possession 
or had impeached his title to the joint posses- 
sion of the land of which they were cosharers. 
Learned counsel refe-red to the following 
passage m The Mtdnapur Zamindary Co. Ltd, 


A. L 

V. Naresh Narayan, 29 C. W. N, 34 at p. 40 ; 
(a. I. R. ( 11 ) 1924 P: 0. 144) : 

"Where the lands In India are so held in common 
by costiarere, each cosharer is entitled to cultivate in 
his own interests in a proper & busband-hke manner 
any part of the lands which is not being cultivated by 
anotner of his cosharers, ■ but he is liable to pay to his 
cosharer^ 0 mpeusation iu respeot of such exclusive 
use of the lands. Suuh an exclusive use of lands held 
in c ‘mmoa by a cosharer is not an ouster of his 
cosharers from their proprietary right as coshirers in 
the lands. When cosharers cannot agree as to how any 
lands held by them in common may be used, the 
remeiy of any cosharer who objects to the exclusive 
use by another cosharer of lauds held in oommoa is to 
objaln a partition of the lands." 

[ 5 ] But this passage has got to he read with 
reference to the context of the facts of that 
case. The Midnapur Zamindary Go , Ltd. had 
resisted the pltfs claim in that suit & had 
challenged the pltf*s title both upon the ground 
of adverse possession k also because they had 
purchased in execution of a decree a jofce whioii 
they had themselves granted in respect of 
a part of the land of which they were enti- 
tled to joint possession with the pltf. On the 
contrary, the present case falls within the ambit 
of Chandra Kishore v. Biseswar Pal, 55 oal. 
396 : (a. I. R. 1 15) 1928 Cal. 216) in which the 
Gb. refused to grant a decree in a suit brought 
by the cosharers against another cosharer of 
immovable property to recover compensation 
for the occupation by the deft, of more than 
his share in the land of which all the oosharera 
were tenants- in- common. The principle ia that, 
where one cosharer is in aeparate possession 
of the common laud without objection from, or 
ouster or exclusion of, the other cosharers, he 
is under no obligation either to account or to 
pay compeusatioQ to such oosharera in respect 
of the profits which have accrued to him by , 
reason of the skill or industry which he hasi 
employed in making good use of the property^ 
while he was in possession. 'The ratio of 
Chandra Kishore v, Biseswar Pal, 65 Oal. 396 1 
(a. I. r li5) 1928 cal. 216) was. followed by * 
single Judge of this Ct. in Shiva Narain T, 
Chandrasekhar Prasad Singh, A. I. R. (20) 
1933 Pat. 616 : (150 1. o. 25i). The Calcutta oaac 
was also approved by a Division Bench of this 
Gt. in Baj Banjan Prasad v. Khobhari Lai, 
A. I. R. (28) 1941 Pab. 90 : (20 Pat. 162) in whioh 
a decree was granted to the oosharer-pltf. for 
compensation because there was exclusion of 
the pltfs. & th^re was defiance of their title on 
the part of the defts. 

[6] Beferenoe should be made to Lachmessoar 
Sinah v. Manowar Sossein, 19 Gal. 263 : 419 
I. A. 48 P. G.) in whioh the Judicial Committee 
held that property- does ' not cease to be joint, 
merely because it is used so as to produce more ' 
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profits to one of the joint owners who had in- 
curred Gxpenditare for that purpose, than to 
the others, where the latter were not esoludod. 
Joint property being used consistently with the 
00 nti nuance of the joint ownership & possession, 
without exoliision of the oosharers who do not 
join in the work, there was no encroachment 
on the rights of any of them, as regards 
common enjoyment, so as to give ground for a 
suit, The suit was brought against the Maha- 
rajah of Darbhanga in reference to a ferry over 
the river Bagmati, near the Kamfcowl Indigo 
Factory, of which the Manager, Mr. Halliday, 
on behalf of the Maharaja who had purchased 
it, was made a deft* As purchaser of the factory, 
the Maharaja bad become a proprietor of a two- 
annas share in village Baigra which village 
adjoined Kamtowl & of the ferry. The pltfs. 
were the owners of the remaining fourteen 
annas of this Mouza, & they brought this suit, 
for a declaration of their right to protits of the 
ferry proportionate to the amount of their 
shares of rhe village. The defence of the Maha- 
raja was that he had an exclusive right to the 
ferry by prescription. On the g^ouni that the 
Maharaja & his predecessors had for more than 
twenty years worked the ferry, thus acquiring 
a prescriptive right to do so, the suit was dis- 
missed in the Munsif’s Ct. The decision was 
reversed by the H, C. who held that the pltfs. 
are entitled to an account of the profits from 
the defts. & to recover their share thereof The 
Judicial Committee reversed on appeal the 
decree of the H 0. & held that the suit ought to 
be dismiase l. Lord Hobhouse who pronounced 
judgment of the Judicial Committee distin- 
guhhed the case of Watson dt Co. v. Ramohund 
Dutt, 17 I. A. 110': (18 Cal. lO P. O.) on the 
ground that there was exclusion of the pltf.- 
oosharers in that case. 

[7] The principle has been clearly expounded 
in an English ease Henderson v. Eason, (i852l 
17 Q. B, 701 : (21 L. J. Q, B. 82) in which 

Parke B. laid down that : 

*'lf one tea ant- in* common occupid, & took the 
whole profits, the other had no remedy against him 
while the tenancy-in-commoa continued unless he was 
pnt out of possession, when he might have his eject- 
ment, or uqI‘'S 3 he appointed the oth^r to be bis bailiff 
as to his undivided moiety, d the other accepted that 
appoinrment. in which ease an action of account would 
lie, as {^;ai□Bt a bailifi as in the case of the owner of 
the entirety of an estate 

His Lordship further observed that : 

'There we obviously many cases in whioh a tenant- 
kk-oommon may occupy A enjoy the land or other 
subject of tenanoy-in-common solely & have all the 
advantage to be derived from it, & yet it would be 
most nnjuat to make bun pay anything. For instance, 
if a dweUiog-houBe, or barn or room, is solely occupied 
hy one tenant-in-common, without ousting the other, 
at tf’ ohaltef is need ‘by one oo-tenant-in-oommon and 
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nothing is received, it won Id be most loeguitable to 
hold thiit he thereby by the simple act of occupation 
or use, without any agreement, shoald be liable to pay 
a rent or' anything in the nature of compensation to 
his co-teniinta for that oceup.ation or me, to which, to 
the full extent to which he enjoyed it, he had a perfect 
right.” 

[8] Upon these grounds I would affirm the 
decree of the lower appellate Ct. Sl dismiss 
these appeals with costs, 

[9] Rai J.— I agree. 

y -B,B. Appeals dismissed. 

A. I. R, (38) 1931 Patna 483 [G. N. 134.] 

Ramaswami and Bai JJ. 

Surya Ball Karamkar — Applt. v, Tulsi 
Modak — Resp. 

A. F. A. D. No. 187 of 1948, D/- 16-Z-1961. 

(s) "F . P. Act (1882), S. 116 — Possession in pur- 
suance of invalid lease — Effect. 

Where in pursuance of an invalid lease the pltf, has 
obtained posBession of the land & has paid rent to the 
landlord tor severaJ years A has obtained rent receipts 
the >‘ltf. will be deemed to be a tenant from month to 
mouth under S. 116, [Para 3] 

(b) Urn. Act (1908), Arts. 142, 144 -Title as pos- 
sessor. 

Fosseesion is a g 4 od title against all persons except 
the rightful owner A; entitles the possessor to maintain 
an ejectment suit against any other person than sooh 
owner who dispossesses him, [Para 4] 

Anno. Lim, Act, Arts, 142 <k 144 N. 16. 

(c) Civil P. C. (1908), O. 41, R. 33 — Subsequent 
events— Power of appellate Court. 

As a general rule a Ot. of appeal in considering oor- 
rectoess of the judgment of the Ot below will confine 
itself to the state of the case at the time such jndg- 
ment was rendered & will not taka notice of aay foots 
which may have arisen suhsequencly. [Para 7] 

It is true that the Ot, of appeal will in exceptioniU 
ca^e tike into account the facts A events which come 
into existence after the decree appealed against; but 
the Ot. will do so only for the purpose of shortening 
litigation Cor meeting the ends of justice. [Para 8] 
Anno. 0. P. 0., 0. 41 R, 33 N. 4, 

Baidyanath Jha — for Applt.; Baidyanath Pd, 
Samaiyar & B.ar\ Tkdkur — for Reap. 

RumarSWami J. — The question to be decided 
in this appeal is whether the lower appelli^ 
Ct. was right in granting the pltf. a decree for 
ejecting the deft. Surya Lall Karmakar, from 
a small piece of land located in Bhatta Bazar 
of the town of Purnea. 

[2l The pltf. Tulsi Modak brought the suit 
alleging that he had taken settlement of 7 
katbas of land in Bhatta Bazar from Sm. 
Oharusila Debi & that he had executed a regis- 
tered Kabuliat dated 27-7 1914 for a period of 
five years from 1821 to 1826 Mulki Sambat. It 
wag said that the pltf. held over after expiry of 
the term & hod been paying rent to the sons 
of Gharusila Debi after the latter's death. Tho 
deft, had taken settlement from the pltf. by a 
registered Kabuliat dated l- 6. 1989 for a period 
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of six years, After the expiry of the period of 
the lease the pltf, had asked the deft, to give 
up possession & had also served upon him a 
notioe to quit. Since the deft, refused to give 
up possession pltf. brought the suit for a de- 
claration of title & ejectment of the deft, from 
the land. The main ground of defence was 
that the kabuliat executed by the deft, was not 
given effect to & the document was inoperative. 
The deft, on the contrary, alleged that there 
was a special agreement between him & the 
pltf. according to which deft', agreed to pay 
rent direct bo Janeudra Nath Dey & his bro- 
thers who were the successors in interest of 
Sm. Oharosila Debi. The deft, maintained 
that the pltf. had no title & that he ought not 
to be granted a decree for ejectment. The 
learned Munsif accepted the defence case & re- 
fused to grant decree to the pltf. The learned 
Diet. J. Purnea, reversed the decision of the 
Munsif in appeal bolding that the pltf, was 
entitled to a decree for ejecting the deft, from 
the land in suit. 

Ca] In support of this appeal Mr. Baidya 
Nath Jba submitted a twofold argument. In 
the first place he contended that no registered 
patta was executed by Sm. Oharusila Debi in 
favour of the pltf. & in consequence the lease 
was invalid under 8, 107, T. P. Act, The learned 
counsel argued that the pltf. was a mere tres- 
passer & cannot succeed in the suit for eject- 
ment. In my opinion, this argument is unten- 
able & cannot succeed. It has been found in. 
the present case that in pursuance of the in- 
valid lease the pltf. had obtained possession of 
the land & had continued to remain in posses- 
sion till the dbte of the institution of the suit. 
It has also been found by the lower appellate 
Ot. that the pltf. had paid rent to the landlord 
for several years & had obtained rent receipts. 
Upon these facts it is manifest that the ratio 
of the case Alauddin Ahmad v. Aziz Akmadt 
A. I. R. (21) 1934 Pat. 369 : (148 1. C. 684) will 
apply & it must be held that the pltf. will 
be deemed to be a tenant from month to month 
•under the provisions of 8, 116, T. P. Act. In 
the case to which reference has been made the 
tenant remained in possession of the property 
under a verbal lease for six years & it was held 
by the Division Bench that a verbal lease for 
more than one year accompanied by delivery 
of possession was valid for the first year & if 
there was holding over on the part of the tenant 
he was estopped from denying the relationship 
of landlord & tenant & he cannot escape pay- 
ment of rent for the period he was in oompa- 
tion as tenant on the ground that the verbal 
lease was not binding as a lease for the period 
Agreed In the present case, thereforot it is 
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plain that the pltf. had proved sufficient title 
to maintain the suit for ejectment of the deft, 
from the land. 

[4] There is another aspect of the case which 
must be dealt with. The rule is well-established 
that possession is a good title against all per- 
sona except the rightful owner & entitles the 
possessor to maintain an ejectment suit against 
any other person than such only who dispos- 
sesses him. In Pemraj Bhawaniram v. Nara^ 
yan Skivarantt 6 Bom. 215 (F.B.) 8 obtained a 
money decree against the sons & heirs of A, & 
under that decree attached a shop as part of 
a’s estate. K (father of A) applied to have the 
attachment removed under S. 246, Civil P. 0., 
(viii [8] of 1859), alleging that the shop was 
his. The appln. was rejected & the shop was 
sold in execution & bought by F, the deft. R 
then brougl t this suit against P (the purchaser) 
to establish his title. The Subordicate Judge 
dismissed the suit. In appeal, the Dist. J. re- 
versed that decree, holding that the pltf. had 
been in possession of the shop, & had proved 
his title. The deft, appealed to the H. C. Upon 
these facts an F. B. held that the pltf. having 
his possession at the date of the execution sale^ 
it lay upon the deft. (P), who claimed the pro- 
perty, to prove a title in himself or in the 
judgment- debtor A, & that, he having failed to 
do this, the pltf. was entitled to a decree de- 
claratory of his right to the property as 
against the deft. At p. 216 tte report states ; 

“It is true that the pltf. in the present oskse did allege 
title by conveyanoe, tb that the Dist. Ot. has not found 
that title to be proved; but the pltf. by his plaint also 
relied upon his possession, & the Dist, Ot. has found 
that possession to be proved. We have seen that pos- 
session is a good title against all persons except the 
rightful owner & entitles the possessor to maintain 
ejeotmeut against any other person than suoh owner 
who dispossesses him. The pltf. does not ask the Ot. 
to declare that he had a gjod title against the world. 
He merely ftflkn for a declaration that he has a good 
title against the deft. Pemraj who has purchased the 
premises {whereof the pltf. is in possession) as the pro- 
perty of Anant Narayan, but is unahie to show that 
Anant Narayan had either title to or possesaion ol 
those premises. Nay more, we understand the Dist. J, 
as substantially 6nding that the pltfs, have i^own that 
Anant Narayan had not any snob possesion. There 
cannot he any d mbt that under those circumstanoes, 
if Pemraj had caused the plaintifi to be evicted, the 
pltf. would within the time limited by law, have been 
entitled to maintain ejectment against Pemraj, beoause 
the pltfs. possession was a gool title against every- 
body except thatrue owner. This being so, we fail to 
perceive any good reason for requiring the pltf. to w^t 
until he is evicted, or for preventing him from obtain- 
ing a declaration of that which is, Irayond^ all doubt, 
his right, viz,, that bis title as possessor is good 
against a person who is seeking to disturb that j^Ses^ 
sion, who has not a colour of title to the land in 
dispute A has never bad possession of.” 

[5] Beferenoo may be made in this oontext 
to Asher v, WhiUock, ( 1866 ) l Q.Bt. 1 ^( 81 ^ 
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L. J. Q. B, 17) ia whiob it was held that a per. 
son in possession of land, without other title, 
has a devisable interest; and the heir of his 
devises oan maintain ejeatment against a per. 
eon who has entered upon the land, & oannot 
show title or possession in any one prior to 
the testator. Gookbarn G, J., said ; 

'*! take H is cl carl j e^tablisbed that possession is 
good against all the world except the person who oan 
show a good title; and it would be misohierous to 
change this established dootriae,” 

And again he said : 

**lt U too clear to admit of doubt, that if the devisor 
had been turned out of posseFsion, he could have 
maintained ejectment. What ia the position of the 
devisee ? There can be no doubt that a man has a 
tight to devise that estate whioh the law gives him 
against all of the world, but the true owner.’* 

s^nd again: 

'*We know to what extent encroachments on waste 
lands have taken place; and if the lord has acquiesced, 
A does not interfere, oan it be at the mere will of any 
stranger to disturb the persou in possession”? 

Finally he said : 

"On the simple ground that possession is good title 
against all out the true owner, I think the pltf. is 
entitled to succeed.” 

Mellor J. after saying that "the faot of posses- 
aion is prima faoie evidence of seiain in fee", 
added : 

*Td the common case of proving a claim to landed 
estate under a will, proof of the will & of possession or 
receipt of rents by the testator is always prima facie 
sufficient, without going on to show possession for more 
tihan twenty.years. X agree with the Lord«Ohief Justice 
In the importauce of maintaining that possession is 
good against all but the rightful owner.” 

[6] Upon a review of these authorities it is 
manifest that the pltf. can properly maiotain 
the present suit for ejeotment of the deft. 

[7] It was pointed out by the learned counsel 
in support of the appeal that the pltf. has died 
finbeequent to the filing of the second appeal in 
the H. 0. Reference was made to Charan 
Mahto V. Kamakhya Naraydfif 6 P. L. T. 98 : 
iA. I. B. (12) 1926 Pat. 857) & it was contended 
that 8. 116, T. P. Act, did not contemplate the 
position of the heirs or assignees of the original 
lessee but it contemplated the position of the 
lessee himself after the determination. of the 
lease & it was only in the case of the lessee of 
a property who remained in possession thereof 
after the determination of the lease granted to 
him that the lease is in the absence of an 
agreement to the contrary renewed from year 
to year or month to month according to the 
purposes for whioh the property is leased. But 
it ii well established that as a general rule a 
Ot. of appeal in considering the correctness of 

I the judgment of the Ot. below will confine 
itself to ths stats of the case at the time enoh 
I judgment was rendsred & will not take notice 
o| any facts whioh may have arisen sobse- 


quenfcly. As illustrations of the general rule, 
reference may be made to the oases of Oovinda 
V. Perumdevif 12 Mad. 186 where it was held 
that a suit for a declaratory decree by a rever- 
sioner to impeach the validity of alienations by 
a Hindu widow is not affected by the death of 
the widow during the pendency of the litii^a- 
tion; Bamananoan v. Pulikutti, 21 Mad. 288 : 
(8 M. L. J. 121 ) where a pltf. who had sued at a 
time when he had no subsisting title was not 
allowed the benefit of a title which had accrued 
to him during the pendency of the litigation & 
Wamanrao v. Bustomji, 21 Bom. 701 where a 
pltf. who had sued for a declaratory decree 
was allowed to proceed with the suit even 
after he had acquired title to the property k 
had become entitled to consequential relief. In 
Ponnamma v. Arumogam, (1905) A. 0 . 883 : 
(74 L. J. P. 0. 102 ) a suit was brought in 1898 
for partition, or alternatively for a sale of cer- 
tain parts of an intestate's estate, A it appeared 
that the intestate had died in 1884. that no 
letters of administration bad been taken oat, 
that the widow A son had made a division of 
the immovable estate between themselves. 
The S. G. of Ceylon dismissed the suit on the 
ground that by 8. 647, Civil P. 0., whioh was 
the law in force when the action was 00 m- 
menoed, it was not maintainable in the absence 
of any administrator on the record. Before the 
case was heard Ordinance No. 12 [XIil of 1984 
was enacted by whioh a proviso was sodded to 
S. 6i7 to the effect that no action for the reco- 
very of, or involving proof of title to, any pro- 
perty movable or immovable included in the 
estate of any person who died intestate before 
the commecGement of the Ordinance of 1369 
should be defeated by reason only that letters 
of administration to the estate of such person 
have not ^been issued. On behalf of the applt. 
it was contended that 8. 647 was not applicable 
A the suit ought to have been decreed by the 
Judicial Committee in appeal. The prayer waa 
rejected A Lord Davey pronouncing the jadg. 

, ment of the Judicial Oommittee states at p. 888: 

”To the first argument it is sufficient answer to 
point out that the judgment of the 8- 0. was fdven 
more than four years before the new Ordinance waa 
passed, A their Lordships have^ only to say wbethor 
that judgment was right when it was given. It is on* 
zieostBary, therefore, to discuss the question whether 
any Intention is sufficiently shown to take this case 
out ct the well-known rale on the oonstructiou of sta- 
tutes. that the rights of the parties must be decided 
according to the law as it exists when the action was 
oonuuenced.” 

ts] It is true that «the Ct. of appeal will ini 
exceptional cases take into account the facts A 
events whioh come into existence after the 
decree appealed against; but the Ct. will do so i 
only for the purpose of shortening litigation A i 
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for mGefcmg the ends of justice. In the present 
case, there is no exceptional reason suggested on 
behalf of the applt. why the H G. should take 
into account in disposing of the appeal the 
circumstance that the pJtf. is dead & his heirs 
have been substituted in his place. 

[9] Upon these grounds I should affirm the 
decree of the lower applt. Ot. & dismiss this 
appeal with costs. 

[lOj Rai J. — I agree. 

Appeal dismissed. 

A. I. R. (38) 1951 Patna 486 [G, N. 135.] 

B. P. SiNHA AND C. P. Sin HA JJ. 

Janki Prasad Choudhary d others — 
Petnrs. v. Ram Kripal Pandey and others — • 
Opposite Party, 

Civil Reva. No, 20 of 1950, D/- 19-12 1950. 

(a) Limitation Act (1908), S. 14 (2) — ‘For the 
same relief’. 

An application for review of judgment of the High 
Court IB substantially for tbe same relief as that 
prayed for in an application for leave to appeal to 
Supremo Court, the objective in each case being the 
reversal of the judgment of the High Gourt. [Para 4} 

Anno. Lim. Act, S. 14, N. 19. 

(b) Limitation Act (1908), S. 14 (2) — ‘Good 
faith'— Ultimate result of proceeding cannot deter- 
mine bona fides of a party -Person filing petition 
for leave to appeal to Supreme Court on advice of 
eminent counsel on ground that a substantial 
question of law was involved — Fact that applicant 
failed to make out substantial question of law does 
not affect his bona fides even if he might have 
been too optimistic in presenting application. 

[f’ara 5] 

Anno. Lim. Act, S. 14, N. 20. 

(c) Limitation Act (1908), S. 14 (2)— ‘Defect of 
jurisdiction or other cause of like nature’. 

Where an application for leave to appeal to Supreme 
Court is rejected on the merits on the ground that tbe 
petitioner bad failed to satisfy tbe conditions precedent 
for granting of guoh leave, it can be said that the 
Court was unable to entertain it from a defect of 
jurisdiction or other oause of like nature within the 
meaning of 8. 14 (2). [Para 7] 

Anno. Lim. Act, S. 14 N. 23, 24. 

(d) Limitation Act (1908), S. 14 (2) ‘Or other 

cause of a like nature’, meaning of. 

The words ‘or other oause of a like nature’ in S, 14 
(2) should be liberally oonslrued. They must be con- 
strued ejusdem generis with defect of jurisdiction, 
that is to say, tbe defect must be of auoh a character 
as to make it impoBsible for the Court to entertain 
the salt or application and to decide it on merits. 

[Para. 7] 

Anno. Lim, Act, S. 14 N. 24. 

Sultan Ahmad and JanaJc Ki shore — for Petnrs.; 
Banesh Sharma d Medni Prasad Singh — for 
Opposite Party. 

B. P. Sinha J. — This is an application 
under section 6 of the liimitation Act for con- 
doning the delay in making the application for 
review of a judgment of this Court. 

[2] During the course of the argument, it 
appeared to me that this was really not a case 


for condonation of delay under section 5 of the 
Limitation Act. I pointed out to Sir Sultan 
Ahmad that the application really turned on the 
interpretation of section 14 of the Limitation 
Act. If the case could come within the purview 
of section 14, the application would be in time, 
and, the petitioners need not have taken re- 
course to^ the provisions of section 6 of the 
Limitation Act: if, on the other hand, the case 
did not attract the provisions of section 14, it 
will be necessary for the petitioners success- 
fully to bring tbe case within the purview of 
section S, as will presently appear. 

[ 3 ] The facts 'relevant to the present appli- 
cation are stated below. On the 10th of May, 
1949, this Gourt delivered the judgment. On 
the 8th of June, 1949, the decree of this Court 
was sealed and signed. On tbe 14th of June, 

1949, an application was made to this Court for 
leave to appeal to the Federal Court. This ap- 
plication stood dismissed on the 25th of Janu- 
ary, 1950. On the 25th of February, 1950, an 
application for special leave was made to the 
Supreme Court, which rejected the application 
on the 9th of May, 1950. ' The application for 
review of judgment was made on the 19th of 
July this year, just on the re-opening day after 
the long vacation. It will be observed, on a 
reference to the dates aforesaid, that, if tbe 
time occupied m prosecuting the application 
for leave to appeal in this Court and for the 
special leave to appeal in the Supreme Court 
were excluded, the last date for making the 
-applicition for review of judgment would fall 
during the long vacation, and that, therefore, 
the application presented on the 19th July, 

1950, would be in timd. 

[ 4 ] Hence, it is necessary to consider the 
provisions of section 14 ( 2 ) in this connection. 
There can be no doubt that tbe applicants had 
been prosecuting, with due diligence, their ap- 
plication for leave to appeal filed in this Court 
and the application for special leave filed in 
the Supreme Ccurt against the same party. 
But the question is : Were tbe petitioners prose- 
cuting those applications “for the same relief” 
for which he has made the application for 
review of judgment ? In my opinion the relief 
prayed for in the application for review of 
judgment is substantially the same as that 
prayed for in the application for leave to 
appeal the objective -in eiMsh case beiog thei 
reversal of the judgme'nt of this Court. Though 
it may be said that the immediate relief in 
the application for leave to appeal in this Court 
or in the Supreme Court was for permission to 
lo^ge the appeal, the ultimate objeouye oer- 
tainly was the reversal of the judgment to be 
appealed from. 
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[6] But it bus been argued on behalf of the 
respondents opposite party that it cannot be 
said that those applioations, wluob proved in. 
fruotuous, were being prosecuted in good faith, 
because,^ it was argued, according to the defini- 
tion of “good faith” in section 2 of the Limi- 
tation Act, the. application was not being 
prosecuted with due care and attention. In 
tMa connection, it was urged that the valua- 
tion of the relief sought in this case was under 
ten thousand rupees, and that, therefore, the 
petitioners could have known that they could 
not succeed in getting the necessary leave 
without making out a substantial question of 
law. But, in my opinion, there is no substance 
in this contention. The petitioners were out to 
make out substantial questions of law. It is 
true they failed in doing so; but the ultimate 
result of the proceedings cannot determine the 
pofta fid/BS of the party. The petitioners were 
being advised by eminent counsel, and had 
left no stone unturned to obtain the relief 
asked for. The petitioners may have been too 
optimistic; but that consideration cannot afifect 
their hona fides. 

[6] The most serious controversy in this case 
arises on the interpretation and application of 
the last clause of sub-section (2) of section 14, 
that is to say— Can it he said in the present case 
that the application for leave to appeal either 
in this' Court or in the Supreme Court was not 
entertained on account of “defect of jurisdic- 
tion or other cause of a like nature”? 

[7] The petition in the present case is that 
the suit had been found to have been properly 
value-l at a sum less than ten thousand rupees. 
The judgment of this Court on appeal partly 
reversed the decision of the trial Court, and, 
therefore, if the value of the subject- matter of 
the suit and the appeal were ten thousand or 

above — and later twenty thousand or above 

the appeal would have been admitted as a matter 
of course. But, as the valuation was less than 
the minimum prescribed for an appeal as a 
matter of course, the petitioners for leave to 
appeal bad to make out that substantial ques- 
tions of law were involved in the appeal. This 
they failed to do, in the opinion of the Courts 
concerned, though they may have been advised 
that they had a reasonable chance of getting 
their application for leave to appeal allowed. 
But this Court, when it refused the application 
for leave to appeal, or when the Supreme 
Court rejected the application for special leave 
to appeal, did so apparently on the ground that 
the petitioners had failed to satisfy the condi- 
tnms precedent to the granting of the leave 
akked for. Can' it be said in these oironmstanoes 
that this Court, or the Supreme Court, was 
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unable to entertain the application from a 
defect of jurisdiction? The term “jurisdiction” 
has been used in several senses, In a limited 
S6DS6, it tuay includs tho powtr of a Court to 
do a certain thing. It may be argued on behalf 
of the petitioners that this Court, or the 
Supreme Court, was powerleea to entertain 
the appeal, as the necessary conditions prece- 
dent had not been satisfied. On behalf of the 
opposite party, it may be argued that the ap- 
plication aforesaid had been dismissed by this 
Court or by the Supreme Court on their 
merits. But the fact remains that the appeal 
was nob entertained. The broad principle 
underlying the provisions of section 14 of the 
Act is, naturally, the protection against the 
bar of limitation of a litigant honestly pursu- 
, ing his remedies, or supposed remedies, to get 
his case tried on merits, and failing to get his 
relief on account of she inability of the Court 
to give him a hearing on merits — see in this 
connection the observations of their Lordships 
of the Full Bench of the Allahabad High 
Court in the case of Mathura Singh v. 
Bhawani Singh, 22 ALL. 248 at p. 253 ; (1900 
A. w, N, 64). There, is no doubt that the peti-j 
tioners failed twice in their attempt to have 
their appeal entertained cn its merits in this 
Court and in the Supreme Court, though their 
application for leave to appeal at both the 
stages was dismissed on its merits. Hence, in 
my opinion, the facts and circumstances of 
this Case are within the terms of the last clause 
of section 14 (2). But, even assuming that I 
am not right in holding that the petitioners' 
appeal was not entertained from a defect of, 
jurisdiction, in my opinion, their case wouldj 
be overed by the alternative clause “or other, 
cause of a like nature”. These words, of course, 
have got to be construed ejusdem generis with 
defect of jurisdiction, that is bo say, the defect 
must be of such a character as to make it im- 
possible for the Court to entertain the suit or! 
application, and to decide it on its merits — see' 
in this connection the observations of their 
Lordships of the Full Bench of the Lahore 
High Court in the case of Bhai Jai Ktshwi 
Szngh V. Peoples Bank of Northern India^ 

A, L E. (si) 1944 Lah. 136 : (l. L. R..1944 Lah. 

461 V.B.}. It has also been repeatedly held that 
the words of this section, and particularly the 
words "or other cause of a like nature”, 
should be liberally construed : vide Mathura 
Singh v. Bhawani Singh, 22 ALL. 248 : (l900 
A.'W.N. 64 F.B.) and the Full Bench decision of 
this Court in the case of Lai Bihari Lall v. 
Bant Madhavat 30 P, L. T. 201 ; (a, i. e. 1949 
Pat. 293 F.B.) where the decisions of their 
Lordships of the Judicial Committee in the 
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oases of Bamdutt Bamkissendas v. B. D. 
Sassoon d Co., 66 I. A. 128 : (A. I- R. (16) 1929 
P. c. 103) and Brtj Indar Singh y. Kan shi 
Bam, 44 I. A. 218 : (A. I. R. (4) 1917 P. C. 156) 
have been referred. In my opinion, these 
words are wide enough to cover a case like the 
present. 

[8] For the reasons given above, I would 
bold that the petitioners’ application is cover- 
ed by the provisions of section 14 of the Limi- 
tation Act, and that, therefore, the application 
for review of judgment is not barred by time. 
Though this application has been vehemently 
opposed by the opposite party, in all circum- 
stances of this case, I would direct each party 
to bear its own costs in this proceeding.' 

[9] C. P. Sinha J. — I agree. 

K, S. Application allowed. 

A. I, R. (38) 1981 Patna 488 [G. N. 136.] 

BaIiaswami and Sarjoo Prasad JJ, 

Trustees of the Provident Fund of the 
Tinplate Go. of India, Ltd. d another — 
Applts. V. Muktilall Agarwala d others — 
Besps. 

A. F. 0. 0. Nos. 266 to 280 of 1948, D/- 12.5.1960. 

(a) Provincial Insolvency Act (1920), Sa. 2 (d), 
28 (2), 56 (3) proviso — Property — Meaning oi — 
Provident Fund. 

Whatever the n \tare of the property may be, the 
inslvt. should have an interest in present to dispose 
of the same, & not snch an Interest whioh may 
depend upon the fulfilment of certain conditions or 
eontingenoies. The definition of the term ‘^property’* 
08 used in the Aot contemplates that the power of 
disposition must be an unconditional power, It is 
only such a property that ts divisible amongst the 
creditors of the inslvt. 

Boles 17 & 18 of the Bales of the Provident Pond 
created by the Tinplate Oo. of India Ltd. for the 
benefit of their employees show that the members of 
the fund have no disposing power over the fund. They 
ore bound by the rules & it is only on the conditions 
mentioned in the rules that the fund under certain 
oircumstauoes become payable to the members con* 
oerned. That being so, the Slid funds are not the pro* 
petty of the inslvc. members within the meaning of 
8, 2 (d) & are not divisible amongst the creditors as 
contemplated by S. 28 (2). By the mere aot of 
inslvcy. the inslvt. members cannot compel the 
trustees to make payment of the funds standing in 
the various accounts, A if the inslvts. cannot do so, 
the receiver or the Gt. cannot remove the trustees 
from the custody of the same as enjoined by the 
proviso to Bub-8. (3) of 8. 56. A. I. B (33) 1946 Fat* 
480 & A. I. B. (36) 1949 Fat. 837, Dissent, from. 

[Paras 6, 8] 

Anno. Pro. Ins. Aot, B. 2 N. d; S. 28 N. 8; 8. 66 
N. 6. 

(b) Transfer of Property Act (1882), S. 12 — 
Scope oi. 

(Queers) Whether B. 12 invalidates oonditions 
wbion are In derogation of the rights of the trans. 
leroT. [Para 10] 

Anno. T. F. Aot, S. 12 N. 1. 


Bhabanand Mukherji S S, K, Chaudhurv — for 
AppUs.; B. N. Mitter S A. K, Mitter — for Beeps. 

Sarjoo Prasad J. — This is a batch of miso. 
appeals arising out of an order of Mr. S. Ahmad, 
Bist. J. of Purulia, dated 26-6.1943. All these 
appeals have been heard together as they are 
directed against the same judgment &, involve 
common questions for adjudication. 

[2] The cases arise out of applns. filed by the 
resp.. creditor under S. 4, Provincial Insolvency 
Aot (Act V [5] of 1920). In those applns., the 
creditor alleged that certain sums of money 
lying in deposit in the provident fund account 
of the Tinplate Co. of India Ltd. under the 
management & control of the trustees of the 
Tinplate Co. provident fund were the property 
of the inslvts. within the meaning of S. 2 (d), 
Provincial Insolvency Act, & that the said 
property accordingly vested in the ireoeiver 
appointed in the inalvoy. proceediDgs & was 
available for distribution & division amongst 
the creditors under S. 28 (2) of the aforesaid Act. 

[d] The applns. were opposed by the inslvts. 
as also by the Tinplate Co. Ltd. & the trustees 
of the fund aforesaid. Their contention was 
that the Tinplate Co. had created a fund by an 
indenture dated 16. 7-1930, for the t^nefit of 
their employees & their families & bad made a 
declaration of trust according to law trans- 
ferring & vesting the said funds in the trosteea 
who had admittedly the control, custody & 
management thereof.- The fund being trust 
property & subject to rules & regulations framed 
under the instrument of trust, the inslvts. had 
no present interest in them. They, therefore, 
urged that the said deposits in the provident 
fund accounts could not be regarded as pro- 
perty of the inslvts. within the meaning of the 
Insolvency Aot; nor were they available for 
distribution amongst the creditors of the inslvts. 

[4] The learned Diet. J. who dealt with these 
applns. held by his order under appeal that the 
members of the provident fund, namely, the 
inslvts. had got disposing power over their 
provident fund monies standing to their oredifi 
in two of the accounts, & that, therefore, the 
pTOvident fund was the property of the inslvts • 
which vested in the Insolvency Ot. & was avail- 
sble for distribution to the creditors under 
the provisions of the Insolvenoy Act. He also 
found that the property in the funds in ques- 
tion had not yest^ in the trustees who bad 
simply the power of control & management 
over the funds in question. Against this order 
of the learned Diet. J the trustees of the 
provident fund of the Tinplate Go. of India 
Ltd , as also the Company have preferred the 
above appeals. 
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[ 5 ] On behalf of the applta, Mr. Bhabanand 
Mukherji contended that the decision of the 
learned Dist. J . is erroneous on both the points. 
His contention is that the inslvts. who were 
the employees of the Tinplate Co. had no pro- 
sent right of disposition over the funds in ques- 
tion except under the rules of the trust, & 
that the property in the funds was, as it 
appears from the terms constituting the fund, 
vested in certain trustees. & therefore, the 

* trustees could not be divested of the funds in 
question so as to make them available to the 
Insolvency Ct. for distribution amongst the 
creditors of the inslvts. It appears to me that 
both these oohtentions of Mr. Mukherji are 
correct & must prevail. 

(6] Section 28(2), Provincial Insolvency Act, 
■requires that 

'‘on the making of an order of adjudication, the whole 
of the property of the inslvt. shall vest in the Ct. or 
in a receiver as hereinafter provided, & shall become 
divisible among the oreditors.’* 

Therefore, if the funds in question are the 
"property of the inslvt,” it cannot be doubted 
that they would vest in the Ot. or a receiver 
for purposes of distribution among the credi- 
tors. Now, the word "property” has been 
defined in S. 2 (d) of the Act. It includes any 
property over which or the profits of- which 
any person has a disposing power which he 
may exercise for his own benefit. There is no 
doubt that this definition of the word "pro- 
perty" is not exhaustive because the language 
itself shows that it includes any property 
having the characteristics mentioned in the 
definition, namely, property over which or the 
profits of which any person has a disposing 
power which power he can exercise to his 
advantage. It follows, therefore, that what- 
J ever the nature of the property may be, the 
‘ inSlvt. should have an interest in present to 
■! dispose of the same, & not such an interest 
i which may depend upon the fulfilment of 
< certain conditions or contingencies. In that 
case, the power of disposition canoot be exer- 
cised without let or hindrance by the person 
concerned. Therefore, the definition of the 
berm "property" as used in the Act contem- 
plates that the power of disposition must be 
an unconditional power. It is only such a pro- 
perty that is divisible amongst the creditors 
of the inslvt. This view of the law is also sup- 
ported by reference to s. 66 (3) of the Act 
which lays down: 

"Where the Ot. appoints a receiver, it may remove 
the person in whose possession or custody any each 
property as aforesaid is from the possession or custody 
thereof : 

- Provided that nothing in this section shall be 
deemed to aotfaoriae the Ot. to remove .from the pos- 

1051 FaW62 & 63 


session or custody of property any person whom the 
inslvt. has not a present right so to remove.” 

The Cfc. or for the matter of that the receiver 
appointed in the inslvcy. proceedings is in no 
better position in the exercise of this power of 
disposition than the inslvt. himself. If the 
inslvt. has no present right to remove a person 
from the custody & control of a certain pro- 
perty, then the receiver or the Insolvency Ct, 
cannot do so, because the latter only steps 
into the shoes of the inslvt. with, respect to the 
inslvt. 'a property. 

[6.aJ In Sat Narain v. Behari Lai, A. I. R. 
(12) 1925 P. c. 18 ; (6 Lah. 1) the Judicial Com. 
mitfcee when dealing with the definition of the 
term "property" in 9. 2 (e), Presidency Towns 
Insolvency Act, which is exactly in the same 
terms as S. 2 (d), Provincial Act, observed 
follows; "Section 2 seems to contemplate an 
absolute <fe unconditional power of disposal". 
There can be no doubt that "where this power 
of disposal is hedged in & surrounded with 
conditions, it cannot constitute the property 
so as to vest in the receiver or the Gt. As the 
Case in question has given rise to some contro- 
versy, it would be useful to refer briefly to the 
facts in which the decision was given. The 
pltfs. in the case had sued to enforce a right 
ojf pre-emption. The defts, contested the pltf.’a 
right on the ground that the father of the 
pltfs. & the head manager of their family had 
been adjudicated an inslvt. & from the said 
date the whole of the family estate k effects 
including the property through which the right 
of pre-emption was claimed had vested in the 
Official Assignee. The contection, in other 
words, was that when a Hindu governed by 
the Mitakshara school is adjudged an inslvt. 
under the Presidency Towns Insolvency Act, 
1909, not only his own rights but all the rights 
A interests of his sons who are the coparceners 
in the joint family property vest in the Official 
Assignee by virtue of the adjudication alone. 
The learned Dist. J. did not accept the con- 
tention k decided in favour of the pltfs. On 
appeal to the H. G., there was a reference to 
a P. B. & the point formulated for decision 
was : 

"Does an order of adjudication passed against a 
father vest in the Official Receiver his eon's interest 
in the joint family property ?” 

Sir Shadi Lai who delivered the judgment of 
the F, B, answered the point in the affirma- 
tive, bat in doing so, he observed : 

‘*I must say that if the matter were re» iniegra, 1 
should find considerable difficulty in subscribing to 
the doctrine that the son's interest in the joint 
family property should in the event of the father's 
inslvcy. be regarded as the latter's propertv which 
vests in the Offioial Beoeiver.” 
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The learned Judge also held that upon general 
principles of Hindu law governing the rights 
of the father & his son in the coparcenary pro- 
perty, an order of adjudication against the 
father has only the etlect of replacing the 
father by the Official Eeceiver, & that the 
order does not by itself vest in the latter the 
interest of the son in the property. The Judi- 
cial Committee did not agree that the point 
should have been answered in the affirmative, 
& set aside the decree of the H. C. restoring 
that of the learned Dist. J. Their Lordships 
of the Judicial Committee, however, pointed 
out that it may be that under the provisions 
of S. 62 or in some other way that property 
may in a proper case be made available for 
payment of the father’s just debts, but it is 
quite a different thing to say that by virtue of 
his inslvcy. alone the interest of the sons also 
vests in the assignee, & no such provision 
should be read into the Act. It would be seen 
that the Judicial Committee quite clearly made 
a distinction between the vesting of the pro- 
perty itself & the power which a Mitakshara 
father exercises in making his son’s share in 
the joint family liable for payment of his 
debts. This power, their Lordships held, might 
within the terms of S. 52 vest in the Official 
Beceiver but not the interest of the son in the 
joint family property itself. Indeed Sir Shadi 
Lai himself in delivering the opinion of the 
P. B. was conscious of this distinction & felt 
-difficulty in subscribing to the contrary view. 
It is important to note that there is no corres- 
ponding section toS. 62, Presidency Towns Insol- 
vency Act, in the Provincial Insolvency Act, & 
therefore, whatever may have been observed in 
regard to the scope of s. 62 is of little assist, 
anoe to us in the oonstrnction of the present 
enactment. 

[7] On behalf of the reaps. , Mr. B. N. Hitter 
has drawn our attention to a P. B. decision of 
this Ct, in Bishwanath v. Ofjicial Beceiver ^ 
16 Pat. 60 ; (a. i. R. (24) 1937 Pat. 186 P.B.), 
Mr, Mitter contends on the authority of this 
decision that the definition of the term "pro- 
perty” as used in the present Act must be 
deemed to include property over which an 
inslvt. has a conditional & qualified right of 
disposition. It is difficult to see how the deci- 
sion of the P. B. is really of any assistance to 
him on the point. In the P. B. in question 
their Lordships held that the power or the 
right which the father has under the Hindu 
law to sell his son’s interest for the payment 
of his proper debts is property within the 
meaning of Ss. 28 (2) & 69, Provincial Insol- 
vency Act. This decision appears to be based 
upon certain other decisions of various other 


Cts.; for instance, T. S, BalavenJcata Seetha- 
rama v. Official Beceiver ^ Tanfore, 49 Mad. 
849 ; (A. I. R. (13) 1926 Mad. 994 F.B.}, AnOnd 
Prakash v. Narain Das, 63 ALL. 239 : (A. I. R. 
(l8) 1931 ALL. 162 F.B.), Daridas v. Daltubhai^ 
55 Bom. 110 : (A. 1. R. (18) 1931 Bom. 60) as also 
on a decision of the P. 0. in Sat Narain v. 
Sri Kishen Das, 17 Lab, 644 : (A. I. R. (2S) 1986 
P. c. 277). The power of a Hindu father to 
dispose of the interest of his sons in the joint 
family property is a power which he can ‘ 
always exercise to his benefit. If he does exer- 
else such a power, the sale would be a good 
sale unless the sons choose to get it set aside 
on the ground that the father's' debt was ille- 
gal or immoral* otherwise the power of dis- 
position may be UDCoaditionally exercised by 
the father. To this limited extent the power 
in question may be regarded as property with- 
in the meaning of the Act so as to vest in the 
receiver, on the father being adjudged an in- 
solvent, but beyond that the receiver cannot 
displace the interest of the sons in the joint 
family property, and the said property remains 
the property of the sons. It is true that some 
of the observations made in the decision of the 
Judicial Committee, if pushed to their logical 
sequence, may be found not to be in oompletfr 
accord with tbe view taken by this Court in 
the P. B. decision in Bishwanath Sao’s case^ 
(16 Pat. 60 ; A. I. R. (24) 1937 Pat. 185 P. B.) but 
there is no doubt in my mind that the view 
taken by the Judicial Committee in regard to 
the meaning of the term "property” as used 
in s. 2 (e). Presidency Towns Insolvency Act 
applies with equal force to the definition of 
"property” in S. 2 (e) (sic) of the present Act. 
Therefore, whatever may be said of the power 
or the right which tbe father has under the 
Hindu law to sell his sons' interest for the 
payment of his debts, I am of opinion that the 
property mentioned in the Insolvency Act must 
be ^uch that the insolvent has "an absolnte 
and unconditional power of disposal" thereof. 
Applying these principles, I shall now see whe- 
ther in the present case the insolvents can be 
said to have such power of disposal over the 
trust funds in question. 

[8] It is admitted that the insolvents are the 
employees of the Tinplate Go. The Tinplate 
Co. of India Ltd. have created a fund for the 
benefit of their employees and the insolvents 
are members of the said fund. In the provi- 
dent fund there are three kinds of accoonts, 
namely, A, B & c accounts. The ‘a’ account 
relates to the contribution made by a member 
of the provident fund out of his earnings. At 
the end of each year a sum equal to the 
amount contributed by the employee-member 
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Of the provident fund from his earning during 
that year is contributed by the CompaDy in 
the name of the member, and this is called 
the B aocount, while the 'o’ account is a fur- 
or contribution made by the Oompany in 
proportion to the dividends paid by the Com- 
pany on its ordinary share capital during any 
financial year. This *c’ account is really a 
contribution by way of bonus. The claim of 
the creditors in particular relates to the funds 
lying in deposit in the A* and *c’ accounts. 
As to whether these funds ace vested in the 
trustees or nob, I shall deal with the point 
later. ^ The rules of the funds which have been 
exhibited in the case show that the manage- 
ment and control of the fund is vested in the 
trustees. All the employees of the Company 
except certain covenanted employees on higher 
grades are eligible for membership of the fund 
on completion of one year’s service if they 
ftpply for such membership with certain decla- 
ration relating to the disposition of the money 
available in the event of death of the member 
which declaration is of course open to be can- 
celled and revised by the member if he so 
desires. The monies of the fund, as b. 8 shows, 
are to bo invested by the trustees in accordance 
with the provisions from time to time in force 
under the Provident Fund Relief Act, i929. 
On tetirement of any member with the con- 
sent of the General Manager of the Company 
before completion of fifteen years of service 
the member is entitled to be paid the entire 
amount standing to his credit in 'a* and 'o’ 
accounts together with one- fif teeth of the 
monies standing to his credit in 'b' account for 
each completed year of service. In case of 
dismissal for misconduct or resignation with- 
out the consent of the General Manager before 
completion of 16 years’ service, he is to be paid 
only the amount then standing to his credit in i 
A A o’ accounts, the fund in *b’ account in , 
that case being forfeited. On termination by ( 
any means of a member’s service after comple- ) 
fcion of 15 years’ service, the member shall be ] 
paid the entire amount then standing to his ] 
credit in 'a', ‘b’ & 'o’ accounts. Therefore, the t 
fonds become payable under certain conditions r 
of retirement or diemissal or termination of ] 
service according to rules governing the fund, i 
It is important to notice that under B. 17 of j 
the rales no member of the fund shall have o 
any claini on the monies standing to his or her g 
credit otherwise than in accordance with the 
ppivieions of the rules. Buie 17 fuiither pro- ^ 
Tides that any assignment by a member of the q 
momes which would otherwise be payable to 
him shall be void, and in the event of any 
member being assignee or being adjudicated il 


g insolTODt, the monies shall be liable to be for- 
n felted provided the trustees in their absolute 
d “‘SJretion do pay and apply the same for the 

- benefit of the member or his dependents. 

“ w another important rule which shows 

- that withdrawals by members of the money 
V standing to their credit in the fund shall not 
I be allowed by the trustees except on special 
I grounds. These rules, to my mind, quite clearlyi 
3 show that the members have no disposinej 
. power over the funds in question. They ar3 
) bound by the provident fund rules specified 

: above, and it is only on the conditions men- 
I tioned in the rules that the funds under certain 
circumstances become payable to the memberfll 
I concerned. That being so, it is difficult to hold 
that the said funds are the property of the 
insolvents within the meaning of s. 2 (d), In- 
solvency Act, or that they can be divisible 
amongst the creditors as contemplated by s 28 
(a) of the Act. By the mere act of insolvency 
these insolvents oainnofe coinpel the trustees to 
make payment of the funds standing in the 
various accounts, and if the insolvents cannot do 
so, the receiver-or the Court cannot remove the 
trustees from the custody of the same as enjoined 
by the proviso to sub. a. (a) of S. 66 of the Act. 

C9] In an un reported decision of this Court 
in civil Hevns, Nos 620 Ss 746 of 1948 decided 
on 20 12-1948, in which the present decree- 
holder, resp. was the pebnr., Meredith J. (as he 
then was) had occasion to construe the roles 
in question. In that case, in pursuance of an 
attachment order a notice was issued upon the 
Tinplate Oo. Ltd. to show cause why the sums 
in question standing to the credit of the 
debtors in the provident fund managed by the 
Company should not be paid in Court. The 
Company objected to the payment on the 
ground that under the provident fund rules 
the sums laying to the credit of any employee 
could not be paid to him until he retired from 
service or his service was otherwise terminated 
as contemplated by the rules. The decree- 
holder, on the contrary, asserted that the judg- 
ment-debtors had full disposing power over 
their provident fund deposits and so the Com- 
pany could be compelled to pay. The learned 
Munsif held that the decree, holder had no 
better rights than the judgment- debtors. The 
judgment-debtors having no disposing power 
over these sums during the continuance of their 
service, the Company could not be compelled 
to pay the amounts in Ot. for payment to the 
decree- holder. Meredith J, upheld the decision • 
of the learned Munsif. In construing the rules, 
Meredith J. observed as follows : 

"ThoEie aonditiona are oontraotnal, A themia nollilsg 
illegal about them or to prevent their enforeemeat 
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eifilier a^gainst tha employee or in his layovtr. It would 
he absurd to assert that when a member joins the 
Fnnd & makes contributions he is entering upon a 
•colourable transaction designed to defeat possible cre- 
ditors. The object of the Fund is specified in B. 2 as 
*to accumulate for the benefit of the Company’s em- 
ployees who have joined the Fund, certain sums as a 
future provision for them & for their families.’ It is 
perfectly legal arrangement, & indeed a laudable one, 
A I can see no reason why the Cts. should regard it 
•with disfavour. Under the Provident Funds Act Govt. 
.& Railway Provident Funds, substantially similar in 
(nature, have been completely protected from the hands 
of creditors— a sufficient indication of the view taken 
iby the Legislature with regard to Provident Funds. 
Such Funds are established not as a devise to enable 
workers to defeat their creditors, but to protect them 
against themselves— against extravagance against run- 
ning into debt, & so to ensure some provision for their 
«ld age & their dependants. A money-lender who lends 
money to a member of a Provident Fund as against 
his assets in that Fund surely does so with bis eyes 
(Open, & can have, in my view, no legitimate grievance 
£f he subsequently finds difficulties in his way.” 

I entirely agree with these observations. I 
must, however, make it clear that I am not in 
agreement with his Lordship in regard to his 
views as to whether the ownership of the fund 
had vested in the trustees, 

ClO] In this context reference may be made 
to a decision In re Earnest Clarence O'brieni 
•60 cal. 926 : (a. I. R. (20) 1933 Cal. 701 ) on which 
reliance has been placed by the learned counsel 
(for the resps. In that case there was an adjudi- 
oatian order against an inslvt. on 23-5-1932. The 
dnslvt. had entered the service of the Company 
on 1-1- 1914, & he was discharged on account of 
jhis inslvcy. on 31-5-1932. Before he filed his 
^a^pln, for inslvcy. certain sums of money stood 
tto bis credit in the books of the provident fund 
'which were under three heads (l) London’s 
icojitribubion, (2) his contribution & (3) bank’s 
(Contribution. I should observe that the provi- 
ident fund in question was created under certain 
irules, as in the present case, by the Company 
if or the benefit of its employees who were en- 
titled to become members of the fund. The 
'Official Assignee contended that the property 
dn the funds had vested in him, & he asked for 
an order compelling the trustees to pay the 
fund forthwith. It was found that under the 
iruies of the fund the member was entitled to 
claim payment from the fund only under cer- 
tain circumstances as specified in the rules. The 
learned Judge who decided the case, therefore, 
held that the inslvt. on discharge could not 
claim any payment in respect of that part of 
the fund which was contributed by the Com- 
pany because he had not served the requisite 
period. The learned Judge, therefore, held in 
regard to the amounts under the first & third 
heads that the Official Assignee could not get 
the same. In regard to the second head, that 


is, the personal contribution of the member t 
the learned Judge found that on the date of 
the inslvcy. the inslvt. had no property in the 
funds because he was still in the service of the 
Company, & that any claim he might have 
could only arise upon his discharge when he 
would cease to be a member. He, however, 
held that inasmuch as the inslvt. had been 
already discharged from service on account of 
his inslvcy. , his claim to the amount under the 
second head had become vested in him when 
his service terminated & must be paid to the 
Official Assignee. This decision, therefore, does 
not in any manner support the contention of 
the resps. On the other hand, if at aU. it shows 
that so long as the conditions mentioned in the 
rules are not fulfilled, the funds are not pay- 
able to the inslvt. &, as such, they cannot vest 
in the receiver appointed to take charge of the 
estate of the in^vt. This decision been 
also relied upon by Mr. Mitter, counsel for 
the resps. in support of the argument that 
under s. 12, T. P. Act, R. 17 of the present rules 
which provides for forfeiture of the funds in 
case of assignment or inslvcy. is void. His argu- 
ment is that if the provision as to forfeiture in 
the rules is void under.S. 12, T. P. Act, the funds 
would become payable to the Official Assignee 
forming the assets of the inslvt. In my opi- 
nion, it'is doubtful if s. 12 of the Act can apply 
to such a case. Section 12 invalidates only those 
conditions which are in derogation of the rights 
of the transferee & not those which are in dero- 
gation of the rights of the trarusferor. Be that 
as it may, it is really not necessary to decide 
the matter for our present purposes. I have 
already held that under the provident fund 
rules discussed above, the inslvts. have no right 
of disposition over the funds in question, &, as 
such, the amounts standing in those accounts 
cannot vest in the receiver. 

[Ill It has been further argued by the learned 
counsel for the resps, that the words of S. 2S (2) 
of the Act, viz., that "the whole of the property 
of the inslvt. shall vest in the Ct. or in a 
receiver” are wide enough to cover a property 
of this nature. It seems to me, however, that 
the language of s. 28 (2) by itself cannot solve 
the problem. One has again to look back to the 
meaning of the term “property” as contained 
in the definition in S. 2 (d) of the Act which 
means & includes any property over which the 
inslvt. can exercise his disposing power. It was 
held in Damodar Chauhe & Go, v. Madan 
Mahund, A. I. B. (34) 1947 Pat. 7: (328 I. 0. 880) 
that "the definition of the word 'property’ iu 
the Provincial Insolvency Act is not exhaus- 
tive.” It is, however, difficult to understand 
how the expression "property” in the Provin- 
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cial lDSolv6noy Act can moan property over 
whicb or the profits of which the inalvt. has 
not got disposing power. As has been observed 
by their Lordships of the Jadicial Committee 
in Sat Natain v. Behafi LaU 52 i. A. 22 : 
(a. I. R. (12) 1»25 r. C. 18) 

' the property of an iuBvlt. which by S, 17, Preaidenoy 
Towns IneoLenoy Act, (which oorrespondB to 8. 28, 
Provinoial laaolvenoy Act) veita in the Official As- 
Bignee mnst mean only the property which is dinsi- 
ble amongBt his creditors." 

In Damodar 01iavhe*s case, {A. r. E. (34) 1947 
Pat. 7: 223 I. G, 330) there was an argument ad- 
vanced that the interest of the inslvb. in cer- 
tain Grovt. promissory notes vested in the 
receiver. This was claimed on the basis of a 
certain agreement under which after the de- 
mise of a lady, Mt. Kajwanti kuer, the inslvts. 
would be entitled to take the Govt, promissory 
notes from the Imperial Bank of India. The 
Ct. below held that the interest of the inslvts, 
in the Govt, promissory notes was not a mere 
chance of aucoession, & in view of the terms 
of the agreement they could not be assigned 
to the receiver or to any other person so as to 
be available for distribution amongst the credi- 
tors so long as Mt. Bajwanti Kuer was alive. 
The decision was affirmed by this Gt; & the 
contention that the word '^property” in S. 2 
(d), Provincial Insolvency Act, would include 
a property of this obaraoter did not find 
favour with their Lordships. Their Lordships 
held that during the lifetime of Mt. Bajwanti 
kuer the inslvts. had no disposing power in 
respect of the (^vt. promissory notes, & had , 
therefore, no such property as would vest in 
the Ofe. or the receiver under S. 28 ( 2 ) of the 
Act. 

[isJ Counsel for the reaps, has 10 this con- 
nection relied upon a decision of this Ct. in 
D, Pdtaiya v. T. P. Sen, 16 p. L. t, 167; (a.I.r. 
(22) 193S Fat. 211 ) in which it was held that 
under 3. 2S ( 2 ), Provinoial Insolvency Act on 
the making of the order of inslvcy. the provi-' 
dent fund money vested in the receiver, but 
the facts of that case are clearly distinguisha- 
ble. In that case on the terms of the contract 
between the parties as embodied in the provi- 
dent fund roles, it was found that at all times 
during the years of service the amount contri- 
bated by the employee was within his disposal. 
The receiver was, therefore, held entitled to 
attach the provident fund money of the em- 
ployee. That being sd, I cannot agree with 
the learned Diet. J. in his conclosion that the 
provident fund money vested in the receiver 
& was capable of distribution amongst the oredi- 
tors of the inslvts. 

.»ClA] Mr. Hukherji has next argued that the 
■property in the funds actually v^ted in the 
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trustees & was not the property of the inslvt&i, 
under ss. 6 & 6, Trusts Act. A trust in respect' 
of moveable property is create! by declaratiois 
of the intention creating such a trust, the pur- 
pose of the trust, the beneficiary, A the trust 
property & by transfer of the trust property to 
the trustee. The learned counsel for the re^ 
has contended that there is really no transfer 
of the trust property in favour of the trustees, 
A he contends on a reference to the rules tfaak 
all that has been transferred is the control & 
management of the funds of the trust. He re- 
fers to of the Rules & regulations whicb 
says that the management of the fund & th© 
control of its funds shall be vested in the 
trustees who will undertake such manage- 
ment .... There would be much force in the 
contention if r. 1 stood alone, but I have shows 
from the other rules that the investment of 
the funds, the control of the funds A: the distri- 
bution of the funds have all vested in the 
trustees. If after the creation of the trust the 
author of the trust has no interest in the trust 
property except under the rules thereof & the 
entire dominion over the trust property is to 
all intents & purposes vested in the trustees^ 
which is so in the present case, I cannot see 
how it can be argued that there has been no 
transfer of interest in favour of the trustees. 
After all, the various emblems of ownership 
as evidenced by the rules' are all vested in the 
trustees, & the members of the trust or the 
company for the matter of that have no ctm- 
trol over it. In such a case, the only inference 
possible is that the trust fund was for all pur- 
poses vested in the trustees. I am conscious of 
the fact that a contrary view was taken by a 
single Judge of this Cfc, in Gopal Das v. Abdid 
Jabber, A.I.R, ( 33 ) 1946 Pat. 480: (228 I. C. 478) 

& that the said decision was followed by ano- 
ther learned Judge of this Ct. sitting single in 
Muktilal v. Tinplate Go. oj India Ltd., A.I.B 
(36) 1949 Pat. 337. With all respect to the learned 
Judges, I am afraid, I cannot agree with their 
view in regard to the construction of the mles- 
In this connection Mr. Mitter has relied upon 
a decision of the Judicial Committee in 
King V. Paulson, A. I. B. ( 7 ) 1920 P. c. 190^ 

In that case, it was quite obvious from tho 
terms creating the alleged trust that there wan 
no intention on the part of the author todiveet 
himself of the interest in the property, & tho 
P. C. therefore, held that it was in substance 
a scheme for the management of the property 
during the absence of the Greater of the tniflt; 
as such the ownership in the property had 
vested in the trustees. The case is quite 
rent here. Bat even then it is contended by 
Mr. Mitter that the interest of a bonefioury 
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under a trust can also vest in the inslvt. That 
again brings us to a consideration of the point 
whether it is such an interest as can be re- 
garded as property within the meaning of the 
Insolvency Act. The beneficiary’s interest may 
be assignable or may be in the nature of an 
actionable claim but that itself does not take 
us very far unless we also find that it is an 
interest capable of distribution amongst the 
creditors of the inslvts. as contemplated by 
S. 28 (2) of the Act. It has been held in Secy, 
Burma Oil Subsidiary Provident Fund 
India Ltd. v. Dadibhar Singhs A.I.B. (28) 1941 
Rang. 256 that even though in a provident 
fund account an amount stands to the . credit 
of a member, he obtains no interest in it until 
the payment. This shows that the mere fact 
that a certain amount is credited to a mem- 
ber’s account does not indicate that he holds 
an interest in such amount. The member’s 
right to have the money paid to him will arise 
only in the event of his dismissal or retire- 
ment as provided in the rules of the fund 
which may or may not happen before his death, 
or his becoming insane. And this applies both 
to contribution or subscription made by the 
member out of his salary & contribution made 
by the company. It was held in that case that 
such monies even though credited to the mem- 
ber's account could not be attached in execu- 
tion of a decree against him« It was further 
held in that case that the word “debt” used in 
S. 60 & O. 21, B. 46, 0. P. 0., means an actually 
existing debt that is, a perfected & absolute 
debt, not merely a sum of money which may 
or may not become payable at some future 
time or the payment of which depends upon 
contingencies which may or may not happen. 
To a similar effect is a decision in Gajraj 
Sheokarandas v. Suhamchand Sarupchand^ 
A.LR. (26) 1939 Bom. 90: (l.Ii.R. (1939) Bom. l09), 
I find myself in complete agreement with the 
view taken in these decisions notwithstanding 
some of the observations made by the learned 
Judges of this Ct. sitting eingle in the two 
decisions referred to above, viz.^ Gopal Das 
v. Abdul Jabber, A.I.E. (33) 1946 Pat. 430: (228 
1. c. 478) & Muktilal V. Tinplate Co, of India 
Ltd,, A.I.R. (36) 1949 Pat. 337. 

[14] For the above reasons, the appeals must 
be allowed & the order of the learned Diat. J. 
set aside with costs. As the above appeals have 
been heard together, I consider that there 

should be only one hearing fee payable to the 
applts. 

[ 15 ] RamBswami J.— 1 agree. 

Appeals allowed* 
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Har Kishun Singh d others — Petnrs. v. 

Chhotan Mahton d others — Opposite Party. 

Original Criminal Miec, No, 11 and Or!. Rera. 
No. 1684 of 1950, D/. 4-14951. 

(a) Criminal P. C. (1898), S. 144 — Mandatory 

order. * 

Where the Mag. by his order proposed to go in per- 
son to the bandh in question & to the bed of the 
stream & to make certain alterations in them with a 
view to restoring them to the condition in which he 
believed them to have been when the record-of *rightfl 
was prepared. 

Held that the order was wholly without juris diction. 

[Para 2] 

Anno. Or. P. 0., S. 144, N. 6. 

(b) Contempt of Courts Act (1926), S. 1 — Con- 
tempt — What amounts to. 

When an order of stay or other such prohibitory 
order has been made by the H. C. & when the Subordi- 
nate Judge or Mag. is informed of the order an 
advocate or pleader, he ought ordinarily to accept 
what is stated by the advocate or pleader, A stay fur- 
ther proceeding. Certainly, he ought to do so, il the 
advocate or pleader is iu a position to satisfy him as 
to the BOUTce of his information & is prepared to sup- 
port it by an affidavit. If the Subordinate Judge or 
Mag. disregards such Information & continues the pro- 
ceediog, ho may find it a matter of difficulty tosatisfy 
the H. 0. that he believed in good faith that no profu- 
bitory order had been made. It cannot however be said 
that when a subordinate Judge or Mag. negleota to 
take such steps to satisfy himself as to the cocTectness 
of the information supplied to h(m that a prohibitory 
order has b* en made, he is liable to be committed for 
contempt of Court. [Para 8] 

Anno. 0 0. Act, S. 1, N. 3. 

S. N. Sahai d Bindeshwari Prasad Sinho — far 
Petnrs . ; Nawal Eishore Prasad and Devendra 
Prasad — for Opposite Party ; Advoeaie-Qen^al d 
T. Hath — for the State, 

Shearer J« — This appln. in revision is 
directed against an order made by the learned 
Sub- divisional Mag. of Bihar in a proceeding 
under s. 144, Cr. P. G. This proceeding was 
instituted in consequence of an apprehension 
of a serious riot occurring between men belong* 

■ ing to four villages over the right to take 
water from a stream known as the Saras wati 
Nadi. Two pynes take off from this stream at 
point almost opposite to one another & irrigate 
land in Sabalpur & Kaipokhar respectively. 
When the record of rights was preparedt the 
level of these two pynes was higher than the 
level of the bed of the Saraswati river, A in 
order that water might be taken into the pynett 
a bandh was put across the river. This bandh 
consisted of* blocks Of stone A kankat. The 
other two villages oonoerned are Panditpur A 
Nahub which are situated about a mile or so 
further down the course of the stream. These 
two villages are also irrigated by pyties which 
take off from the stream more or lese opposite 
to one anothef. The men of Panditpur A 
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Kahub, boing in nood of water owing to 
the then prevailing drought, were anxioue not 
merely to deepen the bed of the stream between 
the handk A their own pynes but aho to alter 
the bandh in such a way as to make water per^ 
colafee through it Apparently a large guantiby 
of silt had been deposited on the bandh & the 
men of Panditpiir & Nahub wished to remove 
this mnd which had, as it were, caked on to it 
& transformed the bandh into a solid mud 
bandh. The learned sub-divisional Mag. made 
an order restraining the men of Sabalpur & 
Naipokhar from interfering with the men of 
Panditpur & Nahub while they were cleaning or 
deepening the channel o£ the stream at any 
point beyond a distance of one hundred yards 
from the bandh. As to the portion of the 
stream immediately below the ba7idh k as to 
the bandh itself, the learned sub-divisional 
Mag. stated in his order that nothing should be 
done unless he him?elf were present & directed 
it to be done. It further appears from his 
order that he did not intend to make any 
alterations in the bandh or in this part of the 
bed of the stream except in the presence of the 
pleader- commr. who, had, at instance relaid 
the survey map, & of the pleaders appearing 
for both parties. An appln. in revision was 
preferred against the order of the learned 
sub-divisional Mag. & this appln. was dismissed 
by the learned Dist. Mag. The order of the 
learned Dist. Mag. was made on 4-12-1950, k on 
the day following the present appln. in revi- 
sion was made to this Ct. In admitting the 
appln. my Lord the Ohief Justice directed that 
there should be a stay of further proceedings. 

A copy of this order was sent out by the oflSce 
of the Ct. in accordance with the usual practice, 
bn the day on which it was passed. Unfortu- 
nately, however, the copy was not sent, as, I 
think, it should have been, to the Ct. of the 
sub-divisional Mag. but to the Ct. of the Dist. 
Mag. In ooDseguence of this k of some most 
regrettable delay which took place in the office 
of the Dist. Mag., the order did not reach the 
sub. divisional Mag. untibll-12.1950. Now, it so 
happened that on 10-12-1950, the Dist. Mag. k 
the sub-divisional Mag. were both at Bajgir on 
other businessj k in conneotion with that busi- 
ness had to go to the immeiiate vicinity of the 
bandh. Certain men belonging to Nahub k 
Panditpur approached the sub-divisional Mag. 

■k asked him to take the opportunity of his 
being there to go & make the alterations, 
which he proposed to make, in the bandh k in 
the bed of the stream. The learned sub- 
divisional Mag. gave them a reply which led to 
their going to the stream k proceeding to dig 
it up. At 11 a. m., that iSi an hour or so after 
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the villagers of Panditpur & Nahub had been 
to him, another individual appeared & told him 
that the H. C. had ordered a stay of further 
proceedings. In support of what he said, this 
man produced a letter which is said to have 
been written by the advocate who appeared for 
Bajo Singh of Sabalpur in the present appln. 
in revision to the pleader who had appeared 
for hitn in the Ct. of the sub- divisional Mag. 
The sub-divieional Mag declined to act on this 
assurance that a stay of proceedings had been 
granted while the Dist, Mag., it is said, took 
the letter k tore it up. This has not been speci- 
fically denied by Mr. K. N. Singh in his affida- 
vit & I must take it that this is what actually 
happened. The Dist. Mag. k the sub-divisional 
Mag. went back to Eajgir to complete their 
other business k a couple of hours or so later 
while they were in the iuspection bungalow, 
they were told that the men of Sabalpur and 
Naipokhar bad collected a large mob, k that 
there was an immediate apprehension of a 
breach of the peace. The sub-divisional Mag. at 
once hastened to the scene of occurrence k, 
fortunately, on his arrival, the mob which had 
been collected & some men in which were 
armed dispersed. The petnr., Bajo Singh, then 
applied to this Ct. asking that a rule should be 
issued on Mr. K. N. Singh, the Dist. Mag., k 
on Mr. S. K. Mukherjee, the Sub- divisional 
Mag., requiring them to show cause why they 
should not be committed for contempt of Ot. 
on the ground that they had ignored or dia- 
obeyed the order staying proceedings. A rule 
was issued by my Lord the Chief Justice k 
Beuben J . & the rule has been heard along with 
the appln- in revision. I will deal in the first 
place with the appln. in revision. 

[2] It is, I think, perfectly clear that the 
order of the learned Sub-di visional Mag., or, at 
all events, that portion of it relating to the 
bandh & to the bed of the stream immediately 
below the bandh was an order which was made 
wholly without jurisdiction. As I have said,! 
the learned Sub-divisional Mag. proposed to go 
in person to the bandh k to the bed of the 
stream k to make certain alterations in them 
with a view to restoring them to the condition 
in which he believed them to have been, when 
the record of rights was prepared. Mr, Nawal 
Kishore Prasad, for the opposite party, said 
that a mandatory order could be made under 
S. 144, Or. F. G., & cited in support of his oon- 
tention the decision of Agarwala J-, sitting 
singly, in Lachmi Narayan v. Nandkishoret 
A.I.B. (27) 1940 Pat. 67 : (41 cr. li. J. 98). That, 
however, was a case in which an order waa 
made for the removal of a bandh k the party 
against whom the order was made had an op* 
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portunity of apiJ&aring & showing cause against 
its removal. What, however, the learned Sab- 
divisional Mag. proposed to do in the present 
case was himself to make certain alterations in 
the handh & in the bed of the stream. Presum- 
ably, he would, at the time, have considered 
any objections which might have been raised 
by the men of Sabalpur & Naipokhar; but even 
so, it is not at all as il he had made an order 
requiring certain specific thioga to be done & 
given the person against whom that order was 
made an opportunity of showing cause against 
it. Moreover, apart from this, the learned Sub- 
division al Mag. appears to have acted on little 
or nothing more than a mere speculation that, 
at the time when the record of rights was pre- 
pared, a certain volume of water must have 
percolated through the bandh & reached Pandit- 
pur & Nahub. The entry in the fardabpashi, 
however, probably recorded no more than the 
fact that, at the time when it was prepared, 
the bandh was a bandh of a certain kind. There 
appears to be nothing in the fardabpashi to 
suggest that the men of Panditpur d of Nahub 
had any right to take water from the stream 
unless & until the level of the water in the 
stream was sufficient to overtop the handh & 
reach their pynes in the ordinary course of 
gravitation. If the men of Panditpur & Nahub 
assert a right to have the bandh altered k to 
have the bed of the stream deepened immedi- 
ately in front of the ba/ndht they must institute 
a suit Sc ask for a mandatory injunction. Clearlyt 
unless evidence is adduced, it is impossible to 
say vfhat changes have occurred since the re- 
cord of rights was prepared, & whether in spite 
of these changes & of the length of time which 
has elapsed, the men of Panditpur & Nahub 
possessed & still possess the rights which they 
assert. Mr. Nawal Kishore Prasad for the op- 
posite party contended that, in any event, the 
other part of the order made by the learned 
Sub-diyisional Mag. could be supported. I agree 
that as the men of Panditpur & Nahub have a 
right to take water from the stream through 
their respective pynest they must, as a neces- 
sary corollary, also have a right to clean out 
the bed of the stream from time to time so as 
to enable water to enter their pynes. If any 
further dispute arises regarding this part of the 
stream, the learned Sub- divisional Mag. would, 
I think, be well advised to deal with the matter 
under s, 147, Or. P. C., unless it is quite plain 
to him that the men of Panditpur & Nahub are 
undoubtedly exercising a right which they 
possess, & the men of Sabalpur & Naipokhar 
are unreafionably obstructing them in the exer- 
cise of that right, in which case, action might 
perhaps appropriately be taken under S. 107 of 


the Code. The order of the learned Sub-divi- 
sional Mag. has ceased to be operative, & it is,, 
therefore, not necessary to make any order' 
formally setting it aside. With these observa- 
tions the appln. in revision will be dismissed. 

[3] I now turn to the rule which has been 
issued on Mr. K. N. Singh & Mr. S. K. Mukherjee- 
to show cause why they should not be com- 
mitted for contempt. A decision in this matter 
clearly depends on what, exactly, was said by 
the Sub- divisional Mag, to the men of Pandit, 
pur & Nahub. Mr. Mukherjee in his affidavit 
says that, while he permitt^ them to go & dig 
in or clean the bed of the stream, he made it 
quite clear to them that they were bo do nothing 
in the area immediately below the bandh. Mr. 
Mukherjee also says that, when he went to the- 
stream in order to prevent the riot or disturb- 
ance which was impending, the men of Pandit- 
pur & Nahub were carrying on their operations 
at a point some five hundred yards or so away 
from the bandh. In the affidavit of Bajo Singh,. 
On the other hand, it is stated that the opera- 
tions were being carried on within, what I may 
call, the prohibited area. Mr. Sri Narayan 
Sahay has said that, if the operations were in 
fact being carried on well outside that area,, 
the men of Sabalpur & Naipokhar would nob. 
have collected in the manner they did, as they 
had not previously resisted the men of Pandit- 
pur & Nahub in cleaning out the lower portion, 
of the bed of the stream. The learned counsel 
has also pointed out that on 10-12-1950, the- 
period of sixty days during which the order 
to be in operation expired & suggests that 
the men of Panditpur & Nahub deliberately 
went to the prohibited area as they knew that 
on the day follo wing the order would cease to> 
have any effect. It is not, however, at all clear 
to me that any digging had, in fact, been done- 
previously in any part of the stream. It appears- 
to me quite possible that neither party did any- 
thing as an appln. in revision had been made 
to the learned Dist. Mag. In any event, it is 
quite clear from the order made by the learned 
subdivisional Mag. that he intended that noth- 
ing whatever should be done in this prohibited 
area unless he were himself present to direct 
the operations. That being bo, it appears to 
me in the highest degree unlikely that he- 
intended that on 10-12-1950, when he himself 
was engaged elsewhere on other business, thfr 
men of Panditpur & Nahub should be permitted 
to go & carry on such operations as they them- 
selves chose in it. I must accept the affidavit 
of Hr. Mukherjee that he made it clear to the- 
men of Panditpnr & Nahub that they were not 
to enter or do anything in the prohibited area 
although they might clean out or dig is tha< 
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bed of the stream below it. So far as Mr. 
Mukherjee is concerned, the order made by 
this Ot,, WHS an order prohibiting him from 
doing what he proposed to do in this prohibited 
area, & if, as I am satisfied in the case, he did 
& said nothing to countenance anything being 
dona in it, there haj been no contempt of any 
order of this Cb. Mr. Sri N irayan Sahay, for 
the petnr., said that the intention of this Gt. 
was not merely to stop the learned eub- 
divisional Mag. from himself carrying on or 
directing operations in this prohibited area, 
but also to stop anything being done in any 
part of the stream between the two sots of 
pyne$. This may conceivably have been so, 
but if it was, the proper order to have been 
passed, would have been an order in the 
' nature of an injunction addressed to the parties 
belonging to Panditpur & Nahub. I am nob 
\prepared to say that any duty was cast on the 
mb-di visional Mag. to see that nothing what- 
>ver was done anywhere in the bed of this 
litream pending the order finally made on the 
appln. in revision by this Ct. There has been 
a certain amount of argument at the bar as to 
whether the Dist. Mag , Mr. K. N. Singh, was 
shown justified in disregarding the letter which 
was to him. Tbispoint is really one which is now 
of no more than academic importance. I ought, 
however, I consider, to make certain observa- 
tioDS regarding it. When an order of stay or 
other such prohibitory order has been made by 
this Ct. & when the subordinate Judge or Mag. 
is informed of the order by an advocate or 
pleader, he ought, 1 consider, ordinarily to 
accept what is stated by the advocate or 
pleader, & stay farther proceedings. Certainly, 
he ought, to do so, if the advocate or pleader 
is in a position to satisfy him as to the source 
of his information & is prepared to support it 
iby an affidavit. The reason why the subordi. 
note Judge or Mag. should invariably take 
such a course is that an advocate or a pleadar 
is an officer of the Ct. & is not likely to supply 
information as to the correctness of whioh he 
is not himself completely satisfied. If an ad< 
vocate or pleader acts improperly or carelessly 
& it eventually turns out that no prohibitory 
order has been made by this Ct. suitable action 
.can be taken against him. If, on the other 
^nd, the subordinate Judge or Mag, disregards 
such information & continues the proceeding, 
be may find it a matter of difficulty to satisfy 
this Ot. that he believed in goodfaitb that no 
prohibitory order had been made. There are 
deoisiona both in India Sc in Bngland whioh 
show that when a subordinate Judge or Mag. 
disregards a prohibitory order of whioh he has 
been given a notice in this wayt it amounts to 


a contempt of Ct. vida Sati Nath v. Bataii- 
mani, 14 i. C. 803 : {is c. L. J, 835) & Ex. 
parte Langley, (1880) is oh. d. iiO:{ 49 Tj, j, 
Bk. 1 ). Mr. Sri Narayan Sahay, for the petnr., 
contended that it was the duty of the subdivi- 
aional Mag. to examine the document which 
was handed to him by Sheodeni Singh, & that 
if, on examination, he saw any reason tc 
distrust its authenticity, to require Sheodeni 
Singh to put in an affidavit. The learned 
Counsel for the petnr, supported this part of 
his argument by reference to Bahu Ratnessari 
V. Empress, 2 C. w. N. 498 ; Hem Chandra v. 
Mathur Santhal, 16 c. w. N. 1031: (i3 cr. l. j. 
766) & Gouri Shanker v. CollectoT of Muzaf- 
farpur, A. L R. (l2) 1926 Pat. 553 : {26 Cr. L, J. 
965), These decisions support to some extent 
the contention which has been put forward. 
None of them, however, goes so far as to layii 
down that, when a subordinate Judge or Mag.i 
neglects to take such steps to satisfy himself, I 
as to the correctness of the information sup- : 
plied to him that a prohibitory order has been 
made, he is liable to be committed for 
contempt of Ct. I think myself that Mr. K. N, 
Singh acted improvidently in tearing up this- 
letter without apparently reading it, & that he 
would have been better advised to have read 
it & to have considered whether or not it did 
not show, satisfactorily enough for him to have 
acted on it, that an order staying further pro- 
ceedings had been made by this Gt. It is, 
however, quite impossible to say that either 
he or Mr. Mukherjee deliberately committed 
any contempt of Ct. The rule which has been 
issued on them will accordingly be discharged, 
but in the circumstances, I would not make 
any order for costs against the petnr. Baja 
Singh. 

[ 4 ] Jamuar J.— I agree. 

D.H, Order accordingly. 

A. I. R. (38) 1991 Patna 497 [C, N. 138,] 
Das and Narayan JJ. 

Sagri Bhagat and others — Petnrs. v. The 
State of Bihar. 

Criminal Mise. Noa, 629 and 642 ol 1950, D/- 14-12. 
1950. 

Criminal P.C. (1898), Ss. 497, 498 — Prosecutions 
under S. 7, Essential Supplies (Temporary Powers) 
Act on- bailable offence— Power to grant bail— 
Essential Supplies (Temporary Powers) Act (1946), 

S. 13A. 

Where the petnrs, for ball are being prosecuted under> 

8. 7, Essential Supplies (Temporary Powers) Act, for 
non-bailable offences & 6. 13A of that Act has no- 
application, the stringent conditions necessary for the 
grant of bail under that section cannot be applied Sl 
the Ot. is free to enlarge the petniis. on bail, like any 
other aooused, on the well established prinoiplee. 

tPoras 9, Hi 
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After the amendment of 1923, the principle to be 
deduced from Ss. 496 <fe 497 is that the grant of bail is 
the rnle & the refusal is the exception. The discre- 
tion of the Cts. ie now less fettered than it was before, 
its. 497 as it now stands, draws a distinction between 
noQ' bailable odences which are punishable with death 
or transportation for life & other non-bail able offences, 
The result is that in the former case the Mag.'s power 
for granting bail are restricted but it is not so in the 
latter class of cases. Of course, in every case the Mag. 
has to exercise bis discretion, but the discretion has 
to be exercised judicially A not 'arbitrarily. 

[Para 5] 

Section 498 under which H. 0. passes an order for 
bail has given an unfettered discretion to the H. C. 
or the Ot. of Session to admit an accused person to 
bail & it is a mistake to imagine that 3. 498 is con- 
trolled by the limitations of B. 497 except when there 
are not reasonable grounds for believing that the ac- 
cused committed the offence, or there are reasonable 
grounds for believing that he is not guilty, in which 
cases it becomes a duty to release him. [Para 9] 

In every case it is the cumulative effect of all the 
combined circumstances that must weigh with the Ot, 

considerations are too numerous to be olassihed or 
catalogued exhaustively. [Para 9] 

Per Narayan J. — Bail is not to be withheld merely 
as a punishment, the responsibility as to bail being 
merely to secure the attendance ol the accused at the 
trial. [Para 73 

Per Das </. — While it is true that bail cannot be 
withheld merely as a punishment & the primary object 
of the provisions relating to bail in the Or. P. 0. is to 
seonre the attendance of the accused persons at the 
trial, securing the attendance of the accused person 
or the possibility of his absconding is not the only 
consideration at the time when an applo. for the grant 
of bail is made. There are many other oonsiderations. 

[Para 13] 

In the case of petnrs., accused under the Essential 
Supplies (Temporary Powers) Act, the Ot. is entitled 
to take judicial notice of the existing serious situation 
as to essential supplies of food, olotb, etc., & consider 
its bearing on such questions as the nature of the 
aoouBabion, gravity of the offence alleged, chance of 
repeating the offence or of absconding, etc., when an 
appln. for the grant of ball is made. At the same time 
it must also be remembered that bail is not refused 
as a punishment, nor for putting obstacles in the path 
of tha defence. [Para 13] 

It would be wrong to refuse bail on a supposition 
that the defence may ultimately prove to be wrong. 

[Para 17] 

Anno. Or. P. 0., 8. 497 N. 4; 8. 498 N. 1, 

Baldeo Sahay^ Kanhaiyaji <& Devendra Prasad 

for Petnrs.; Qovt. Advocate— for the State of Bihar. 

Narayan J. — These are applns. for bail by 
certain persons who are being prosecuted under 
S. 7, Essential Supplies {Temporary Powers) 
Aot. The appln. which has been registered as 
Gr. Miso. No. 629 of 1950 has been filed by one 
Sagri Bhagat, son of Baldeo Bhagat, & by 
Sagri Bhagat's son Nathuni Bhagat. The other 
appln. is by three persons, named Bamsunder 
Panjiar, Dhanukdhari Bam & Bamprit Singh. 
Both the cases had been placed before my Ijord 
the Chief Justice sitting singly & in Or. Miso. 
NO. 6S9 his Lordship passed the following order 
on 15.11.1950 : 
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‘‘This appln. will bs heard. Issue notice returnable 
within ten days. The question whether this matter 
will be referred to a Division Bench will be considered 
later on.” 

By virtue of an order passed in cr. Miso. No. 
642 of 1950 on 23-11-1950 both the applns. were 
ordered to be put up before a Division Bench 
for hearing, St the order of his Lordship the 

Chief Justice dated 23-11-1950 runs as follows; 

“This appln. will be heard. Issue notice returnable 
within seven days. Let this appln. be put up for 
hearing with Gr. Misc. 629 of 1950 before a Divlsioa 
Bench.” 

It has been stated by Mr. Baldeo Sahay, who 
appeared for the petnrs., that the reason for 
placing these applns. before a Division Bench 
is to get an authoritative decision on the ques- 
tion whether bail can or should be granted in 
such cases. 

[2] On 7' 12- 1950 we directed that the petnr. 
Sagri Bhagat of Case No. 629 & all the petnrs. 
of the other case be released on bail to the 
satisfaction of the Dist. Mag., & we have now 
to give detailed reasons for the order which 
we have passed. The question of bail does not 
arise so far as Kathuni Bhagat, the appot. 2 of 
case NO. 629, ia concerned inasmuch as this 
appet, has since been detained by reason of a 
detention order passed under the Preventive 
Detention Act, 1950. 

[3] Begat ding the petnr. 1, Sagri Bhagat of 
case NO. 629 it ia alleged that be is aged more 
than 70 years & on account of age & infirmity, 
is incapable of doing any business. This petnr. 
is being prosecuted on the ground that when 
his house, shop & godown were searched 652t 
pairs of saris & dhotiea were found, though, 
according to the Stock Begister the stock should 
have been only 651 pairs. The other allegation 
against this petnr. is that he had kept a cer- 
tain quantity of cloth concealed in a bhuskar. 
The alleged difference in the account ia q^uite 
negligible, & the only allegation against this 
petnr. which has to be considered seriously is 
whether he had kept some cloth concealed in 
a bhuskar. The petner.’s answer to this aUe- 
gatioQ is that the bhuskar in which the olotb 
was found belong to one Mulohand Sah. 

[4] The petnrs. in the other case are dealers 
in grains, & when their shop or godown was 
searched 106 bags of rice & 77 bags of gram 
were found, though, according to the stock 
register, there should have been a balance of 
15 bags of rice & 41 bags of gram. Their expla- 
nation was that some time before the search 
91 bags of rice had been received from oertoiii 
other traders & that 'they had been brought 
in a country boat which was unloaded at a ghat 
known at Jehanabad Qhat. Prom the ghat 10 
bollooks carts are said to have hronght these 
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bags, & ifc is said that fche names of the cart- 
men are recorded in Gari Bhara Bahi which 
has been seized by the Govt, With regard to 
the bags of gram which were found in excess, 
the explanation was that they had been re- 
oeived on the day of the search from one 
Rameshwar Ohaudhury on the understanding 
that they would be kept with the petnrs. tem- 
porarily & would be later despatched to Jaint- 
pore Mela. These are the short facts of the two 
oases, & bail was refused not onl/by the Mags, 
before whom the oases against these petnrs. are 
pending but also by the Ses. Jddges, 

[ 5 ] There can no doubt that the offences 
for which the appets. have been oharged are not 
bailable. The sentence provided for the offences 
charged is imprisonment for three years, & 
according to Soh. II, Cr. P. C. such offences 
against other laws as are punishable with im- 
prison mont for three years & upwards are not 
bailable. Section 496, Or. P. C , is, therefore, 
not applicable to this case, but ss. 497 & 498 
would be applicable, & the question is whether 
under the circumstances of these present cases, 
this Ct. can direct that these appets. be ad- 
mitted to bail. Sub.section ( 1 ) of S, 497 runs 
as follows : 

‘‘When any person accused of any non-bailable 
offence is arrestfd or detained without warrant by an 
ofScer. in charge of a Police station, or appears or is 
brought before a Court, he may be released on bail, 
but he shall not be so released if there appear reason- 
able grounds for believing that he has been guilty of 
an offence punishable with death or transportation lor 
life; 

Provided that the Court may direct that any per son 
under the age of sixteen years or any woman or any 
siok or infirm person accused of such an offence be 
released on bail.’' 

And sub-s. ( 2 ) of the section which is (be 
appropriate provision applicable where investi- 
gahoQ, enquiry or trial has been proceeding 
runs as follows : 

*'If it appears to such ofdcet or Court at any stage 
of the investigation, Inquiry or trial, as the case may 
be, that there are not reasonable grounds for believing 
that the accused has committed anon-bailable offence, 
bat that there are sufHoient grounds for further 
inquiry into his guilt, the accused shall, pending such 
inquiry, be released on bail, or at the discretion of 
such officer or Court, on the execution by him of a 
bond without sureties for bis appearance as 'herein- 
after provided.** 

Under the old S. 497, the general rule was (hat 
bail was not (o be taken in respect of non- 
bailable offences, but as was pointed out by the 
Calcutta H. G. in the ease of Nagendra Nath 
V. JEmpetor, 51 cal. 402 : (a. 1. B. (ll) 1924 Cal. 
476 : 25 or. L. J. 732 ) the alteration in S. 497 by 
S. 186 of Act xvili C 16 ] of 1923 which substitutes 
the words' *‘an offence punishable with death 
or transporation for life” for the words **the 
offence of which he is aooosed’* must be regarded 
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as the result of a liberalising influence on the 
policy of the Legislature, & it is well- recognised 
that after this amendment the principle to be 
deduced from Ss. 496 & 497 is that the grant of 
bail is the rule & the refusal is the exception. 
The discretion of the Cts. is now less fettared 
than it was before, ife the section, as it now 
stands, draws a distinction between non- bailable 
offences which are punishable with death or 
transportation for life & other non- bailable 
offences. The result is that in the former case 
the Mag’s, powers for granting bail are restricted 
but it is not so in the latter class of oases. Of 
course, in every case the Mag. has to exercise 
his discretion, but . the discretion has to be 
exercised judicially ^ not arbitrarily, 

[6l Cases have laid down the tests which 
have to be applied in disposing of a pefcn. for 
bail, but no Ct. can lay down exhaustive or 
inflexible tests. Boys J. in Emperor v. 3. L, 
Butehinson, 63 ALL. 931 : (a. l r. (18) 1931 
ALL. 356 ; 32 Cr. L. J. 1271) mentioned the 
following circumstances which have to be 

considered in disposing of a petn. for bail. 

“(i) The nature & the gravity of the charge. 

(ii) The severity or degree of the punishment which 
might follow in the particular oiroumstanoes in case 
of a conviction. 

{iii) The danger of the appet. abaoonding if he is 
released on bail. 

(iv) The character, means & standing of the appet. 

(v) The danger of the alleged offence ^iug continued 
or repeated, assuming that the accused is guilty of 
having committed that offence in the past. 

(vi) The danger of witneesee being tampered with. 

(vii) Opportunity to the appet. to prepare his 
defence”. 

And Mukherji J, in the case of Nagendra 
Nath v. Emperor, 51 Cal. 402 : (a.I.R. (ll) 1924 
Cal. 476 ; 25 Cr. L. J. 732) observed that the 
proper test to be applied in the solution of the 
question whether bail should be granted or 
refused was whether it was probable that the 
party would appear to take his trial, & that 
this test was to be applied by reference to the 

following considerations : 

‘*{a) The nature of the accusation. 

(b) The nature of the evidence in support of the 
accusation. 

(c) The severity of the punishment which eonvictioici 
will entail.” 

[ 7 } The decision in Nagendra Nath v. 
Emperor, 51 Cal. 402 : (A. I. B. (11> 1934 Oal. 

476 : 25 cr. L. J. 782) was followed by a Division 
Bench of this Ot. in Krishna Chandra v. 
Emperor, 6 Pat. 602 : (A.l.B. (14) 1927 Pat. 302 : 

26 Or. L. J. 621) A Mullick A. 0. J. observed that 
the principles on which the Cts. should exer. 
cise their discretion in regard to non- bailable 
offences had been set out in Nagendra Na:th 
V. Emperor, 61 Cal. 402 : (a. I. B. ( 11 ) 1024 cal. 

476 : 25 or. L. J. 782) and that bail was not 
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|t,o be withheld merely as a punishment, the 
'responsibility as to bail being merely to secure 
the attendance of the accused at the trial. We 
*aro bound by this decision which is not in any 
way affected by the decision made in a later 
case Hilcayat Singh v. Emperor ^ 11 Pat. 280 : 
(A.I.R. (19) 1932 Pat. 209 : 33 Or. L. J. 574). This 
decision was given in aa appeal & a death 
reference matter, during the course of the 
judgment Courtney- Terrell C, J. made the 
following observation : 

'‘The accused pei’Kons when tliey appeared before 
bint were at once rele^ised on bail & this fact together 
with the unpopularity of the deceased A his eons 
amply account for the refusal of the villagers to come 
forward & describe what they must undoubtedly have 
seen. We must point out in the moat emphatic way 
for the future guidance of Mags. & Ses. Judges that 
save iu exceptional casts, persons accused of crimes 
punishable with long terms of imprisonment should 
not be released by them on bail. The richer the 
accused & the more easy it is for him to find bail, less 
it is desirable that he should be released, & in no cir- 
cumstances whatever, without an order of the H. 0. 
should any persons accused of murder be allowed bail. 
Tn England a person charged with murder is never in 
any circumstances released on bail & the opportunities 
in India for the corruption of witnesses are bo great 
that the risks inrotred cannot be exaggerated/' 

[8] The question did nob directly arise in this 
case, & it cannoii be said that the rale of law as 
laid down in Krishna Chandra Jagati's case, 
(6 Pat. 809 : A.I.B. (14) 1927 Pat. 302 : 28 Cr.L.J. 
62l) should be followed by us because of this 
observation of Courtney- Terrell C. J. In this 
case we are not concerned with 'an ofifence 
which is punishable with death or transporta- 
tion for life, & even the learned Govt. Advocate 
did not oppose the appln. for bail filed by 
Sagri Bhagat. He, however, opposed the appln. 
for bail filed in the other case, & that on the 
. ground that because of the insertion of s. 13 A 
in the Essential Supplies {Temporary Powers) 
Act by Act Lil [62] of 1950 called the Essential 
Supplies (Temporary Powers) Amendment Act, 
1950, the powers of granting bail in such cases 
have been very much restricted. Section 13A 
runs as follows: 

"Special provisioyis regarding bail — Notwithstand- 
ing anything contained in the Code of Criminal F. G., 
1898 (Act V (5] of 1898), no person accused or con- 
victed of acontrarention of any order under S. 3 relating 
to foodgrains which is punishable under the proviso to 
sub-s. (2) of S. 7 shall if in custody, be released on bail 
or on his own bond unless — 

(a) the prosecution has been given an opportunity 
to oppose the application for such release and (b) where 
the prosecution opposes the application, it appears to 
the Court that there are reasonable grounds for believ- 
ing that he is not guilty of such contravention.” 

Bub it was couceded by the learned Govt. 
Advocate that the Proviso to sub-s. (2) of s. 7 
is not applioablo to this case. This proviso 
runs as follows : 


A.I.R. 

‘'Provided that where the contravention is ol an 
order prescribing the maximnm quantity of any food- 
gram that may lawfully be possessed by any person 
or class of persons, and the person contravening the 
order is found to have been in possession of foodj^ain 
exceeding twice the maximum quantity so prescribed 
the Court shall — 

(a) sentence him to imprisonment for a term which 
may extend to seven years and to a fine not less than 
twenty times the value of the foodgrain found in hie 
poseeision.” 

Col According to this proviso, the person con- 
travening the order must be in possession of 
foodgrain exceeding twice the maximnm quan. 
tity prescribed, & it is not the prosecution case 
that the appets. Bamsunder * Panjihar & others 
were found to be in possession of foodgrain 
exceeding twice the maximum quantity pres- 
cribed. These appeta., therefore, stand on the 
same footing as Bagri Bhagat of the other oaae. 
& if on the well-established principles Sagri 
Bhagat can be released on bail, as .the learned ; 
Govt. Advocate has frankly conceded, these i 
appets. should also be enlarged on bail. As 1 
have already pointed out these appets. have 
offered some explanation for the excess stock 
that was found in their shop or godown, & this 
explanation will require a serious oonsidera- 
tioD at the time of the trial. 

[10] Lastly, I must point out that S. 49®, Cr. 
P. 0., under which a H. 0. passes an order for , 
bail has given an unfettered disci et ion to the ^ 
H. 0. or the Ct. of Session to admit an accused 
person to bail & as was pointed out by an 
F. B, of the H. 0. in Emperor v. Jogleharl 
54 ALL. 115: (a, I. R. (18) 1931 ALL. 504: 33 CT.! 
L. J, 94 P.B.) it is a mistake to imagine that 
3. 498 is controlled by the limitations of 8. 497 
except when there are not reasonable grounds 
for believing that the accused committed the 
offence, or there are reasonable grounds for 
believing that he is not gniJty, in which oases 
it becomes a duty to release him. It wss fur- 
ther pointed out in this case that Mag. can 
proceed under s. 497 only, & their discretion is 
regulated by the provisions of that section, but 
that S. 498 confers upon a Ses. Judge or the 
H. 0. wide powers to grant bail which are not 
handicapped by the restrictions of the preced- 
ing section. The discretion is certainly un- 
fettered but as already pointed out every 
discretion should be exercised judicially. I 
respectfully agree with their Ijordships view 
that in every case it is the cumulative effect of 
all the combined circumstances that must 
weigh the Ct, & that considerations are too 
numerous to be classified or catalogned exhansti-j 
vely. In the oiroumstances, in these two pre- 
sent cases, wo are of opinion that the^ are 
reasonable grounds for admitting to bail the 
appot. Sagri Bhagat of case No. 6S9 A all the 
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appots. oC the other ease. These are the reasons 
tn support of our order whioh we passed in 
these two oases on 7> 12- 1960. 

[lOa] Das J. — I agree generally with the rea- 
sons given by learned brother, but would like 
to add a few observations to avoid the possibi- 
lity of any misunderstanding or misapprehen- 
sion. 

[11] Fir^t and foremost, it is clear & beyond 
dispute that in the cases before us S. 13 A, 
Essential Supplies (Temporary Powers) Act 
has no application; therefore, the stringent 
conditions necessary for the grant of bail under 
that section cannot be applied; & it is not 
necessary for us to examine those conditions. 

[12] Second, the offences alleged to have been 
reommitted by the petnrs. are non- bailable of- 
fences; the grant of bail in such cases is 
:governed by S, 497, Or. P. G,, so far as the Gfc. 
or officer before whom the accused person ap- 
pears or is brought initially; so far as the H. 0. 
■or Ot. of Session is concerned, the relevant 
section is S. 498, Cr. P. 0. 

[13] I agree with my learned brother as to 
the effect of S. 497. The matter is one of discre- 
tion, but it has to be exercised judicially & 
according to principles which are by now well 
established. These principles have been ex- 
iplained more than once in decisions to which 
my learned brother has referred it would serve 
no purpose to repeat them, But one thing must 
I be made clear. While I agree that bail cannot 

be withheld merely as a punishment & the pri- 
mary object of the provisions relating to bail 
in the Gr. P. G. is to secure the attendance of 
the accused persona at the trial, I do not subs- 
cribe to the view that securing the attendance 
of the accused person or the possibility of his 
absconding is, the only consideration at the 
time when an appln. for the grant of bail is 
made. I think that there are many other 
considerations some of whioh have been stated 
in the decisions referred to by my learned 
brother; the difficulty of laying down a formula 
of universal application is that the considera- 
tions will vary from case to case, & the exer- 
cise of the discretion, according as it must to 
certain principles cannot be confined within the 
framework of a out & dried formula. I am even 
.prepared to go to this extent that the Ct. is 
entitled to take judicial notice of the existing 
serious situation as to essential supplies of food, 
cloth, etc., & consider its bearing on such ques- 
tions as the nature of the accusation, gravity 
of the offence alleged, chance of repeating the 
offence or of absconding, etc., when an appln. 
for the grant of lubil is made. At the same time, 
it must also be remembered that bail is not 
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refused as a punishment, nor for putting ob-) 
stacles in the path of the defence. 

[14] As to the observations in Nikayat 
Singh* s case, li Fat. 280 : (A.I.R, (19) 1932 Pat. 
209 : 33 Or. L. J. 574) it is sufficient to state that 
they were made in a case of murder (in an 
appeal from a sentence of death) & do not pur- 
port to introduce any new principle in S. 497, 
Cr. P. C. 

[16] I agree that S. 498, Gr, P. C., gives a 
wider diecretion to the H. G. or the Ct. of Ses- 
sion ; but again the discretion has to be exer- 
cised judicially & according to well-established 
principles, & it would be wrong to suppose that 
those principles are absolutely independent or 
in supersession of the limitations imposed by 
3. 497. Such a supposition would mean that the 
power given by S. 498 can be exercised arbitra- 
rily a meaning which must be rejected. 

[16] In the case of Sagri Bhagat, the impor- 
tant point to note is that be is not the licensee 
though bis sou Nathuni, is. Katbuni has been 
detained under a detention order, & no question 
of admitting him to bail arises. Sagri Bhagat 
in an old man aged about seventy, & his case is 
that he was neither the licensee nor was he 
engaged in the business. These circumstances, 
if true, are in his favour. 

[ 17 ] In the second case, the excess of some 
bags of gram cannot be the subject of any com- 
plaint, because, as stated by the learned Ses. 
Judge, gram is not a controlled commodity. As 
to the excess of 91 bags of rice, the petnrs. 
have given an explanation. Whether that ex- 
planation is true or not will, no doubt, be con- 
sidered at the trial. In refusing bail, the learned 
Ses. J. has stated that if the petnrs. are allowed 
bail, evidence is likely to be tampered with & 
even concocted. While I agree that such a con- 
sideration does properly arise on an appln. for 
the grant of bail, I am not satisfied that the 
petnrs. can, in any way, tamper with the pro- 
secution evidence. The relevant books were 
seized by police & are in their custody. It is 
obvious that the petora. cannot tamper with 
those books. They have filed affidavits of seve- 
ral persons to show that the rice was received 
on the 11 th October, on several bullock carts. 
This is the defence of the petnrs. & in my opi-. 
nion , it would be wrong on principle to refuse 
bail so as to put an obstacle in the path of the 
defence. The defence may be right or wrong, & 

I am expressing no opinion on merits. All that 
I say is that it would be wrong to refuse ball 
on a supposition that the defence may ulti- 
mately prove to be wrong. 

[18] These, in substance, are my reasons for 
granting bail to the petnrs. 

V.B.B, Applications allowed. 


Sagri Bhagat v. State op Bihar (Das J\) 


502 Patna Sailajananda Pandet t. Lakhichand Sao (B&uhm /J A. I. E» 


A I R. (38) 1951 Patna 502 [C. N, 139.] 
Eeuben & Nabayan JJ. 


Sailajananda Pandiy & another — Ayplts. 
V. Lakhichand Sao & others — Resps. 

A. F. A. D. No, 2144 oi 1947, D/- 26-91949. 

(a) Bengal Land Revenue Sales Act (XI [11] of 
1859), Ss. 37 & 53 — Revenue sale of estate — Re- 
purchase of by proprietor — His rights under re- 
purchase. 

Section 37 is subject to the provisions of S. 63. 
Whert, therefore, a proprietor re-purcbaseB the estate 
after it has been sold for arrears under the Act, he 
aaquircs the estate subject to all its encumbranocs 
existing at the time of the sale & does not acquire any 
rights in respect of under-tenants or raijats which 
were not possessed by him at the time of the said 
eale. C^ara 7) 

(b) Adverse possession — Trespasser entering 
upon property under defective grant — Possession 
of part of property — Inference of adverse posses- 
sion as to rest when can be raised — Limitation 
Act 11908), Arts. 142 & 144. 

When a trespasser enters upon property under a de- 
fective grant, the grantor’s intention to give posses- 
sion of the whole of 'the property cannot be assumed, 
• when the grantor is not the owner & the adverse pos- 
session operates to the extent of the actual possession. 
It may, however, extend further by the grantor’s 
failure to assert his possession, though to his know- 
ledge the trespasser is treating the property as form- 
ins one unit with the property in his aotual possession . 

[Para 12] 

(Position as regards constructive possession of tres- 
passer when the grant is of the whole by the owner & 
when it is by a person who does not own the property 
exhaustively disouesed.) 

Anno. Limitation Act, Arts. 142 & 144 N. 12, 66, 
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(c) T. P. Act (1882), S, 53A — Objection under, 

cannot be raised for first time in second appeal 
Civil P. C. (1908), S. 100. [Para 8] 

Anno. T. P. Act. S. 63A N. 20 Pfc. 1; Civil P. 0. 

8s. 100 101 N. 28. 

(d) Civil P. C. (1908), S. 100 — Legal effect of 

facts proved is a question of law & can be raised at 
any stage, [Para 19] 

Anno. Civil P. 0., B. 100 & 101 N, 28, S2. 

(e) Civil P. C. (1908), O. 41, R. 31_Duty of first 
appellate Ct, as final Ct. of fact. (Per Narayan J.} 

Per l^arayan J. — The Legislature has entrusted a 
very important duty to the first appellats Ct. It is lor 
that Ct. to decide finally all questions of fact on which 
the disposal of the suit might depend. It must appear 
from the judgment of the lower Appellate Ct. that it 
bail made an honest endeavour to make a proper ap- 
praisement of the merits of the oases put forward by 
the parties, & it should never appear to the litigant 
public or to the superior Ct. that it has agreed with 
the trial Gt, simply because it was not inclined to 
take much trouble over the case. 

If the lower Appellate Ct. does not examine the 
facts the evidence lor itself & does not even mention 
the points which the case raises, it will be certainly 
failing in its duty. [Para 22] 

Anno. Civil P. 0., 0, 41, '*11. 31, N. 6, 6, 7 & 10. 

B. De d K. D, Chaterji — /or AppUs\ L. K. Jha, 
JB. S. GhatUrjee dMedni Prasad Singh — for Resps. 

Reuben J. — This is an appeal by the pltfs. 
from a decision of the Addl. Dist. J. Pornlia, 


confirming a decree of the Addl. Subordinate 
J^udge, Dhanbad. 

[2] Pltf. 1 is the proprietor of village Maraidib 
in pargana Newagarh of the Dhanbad Sub- 
division. Pltf. 2 is hia minor son. Pltf. l has 
executed in favour of his son a moTcarari lease 
in respect of 25 bighas of coal bearing land in 
this village. The suit was brought to eject the 
defts. from five kathas out of this land, on the 
allegation that they have wrongfutly taken 
possession of a coal quarry therein sunk by the 
pltf. 1. Defendant 2 is the son of deft. 1. They 
contested the suit, alleging that they are hold- 
ing the suit land as a part of 46 bighas of coal- 
bearing land in this village, the surface & 
underground rights in which were settled with 
deft. 1 in 1910 by the then proprietors, Shyam- 
lal'Pande & others under an unregistered grant, 
& claiming to have acquired an indefeasible 
interest in the land by holding it adversely 
since then. 

[2] Pltf. 1 is the son of Shyamlal Pande, but 
does not derive his title by inheritance from 
him. According to the recitals in the plaint, 
this village was sold in execution of a mtge, 
decree against the proprietors Brijbehari Pande 
(uncle of pltf. l) & others, & was purohas^ by 
Mukteshwar Trigunait, Sarat Trigonait A 
Kalipada Trigunait, from whom pltf. 1 pur- 
chased the village by a registered sale deed 
dated the 2nd of Baisakh, 1338. The mauza 
was then sold in a revenue sale & was pur- 
chased by one Sachindranath Cbakravarti. 
Pltf. 1 brought a title suit to set aside the sale. 
In accordance with a compromise in the suit, 
Sachindranath Cbakravarti sold the mauza to 
pltf. 1 by a registered sale deed dated 6-7-1 WO. 

[3] The huhumnania (Bx. A) under which 
the defts. claim is unregistered & purports to. 
create a permanent heritable jagir. The Ots. 
below have accepted the story of the alleged 
settlement & hold that deft. 1 enter^ on the 
property in pursuance of it, hut he did so as a 
trespasser, the hukwnnafriA being unregistered. 
They hold that since then he has been con- 
tinuously in possession of the whole area of 46 
bighas. They have rejected the story of pltf. l 
having sunk a quarry in the suit land & having 
been forcibly dispMsessed’in 1944. Only three 
instances of the exercise of direct possession 
over the property have been found i (l) the 
sinking & working of a quarry to the north of 
the suit land for a period of over twenty years, 
(2) the sinking & working of a quarry to the 
east of the suit land in 1937 & (3) the sinking & 
working of a quarry on the suit land in 1948. 
The Gts. below consider that, the deft. 1 having 
entered under a grant from the proprietors, hie, 
act of possession over any portion of the property . 
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moat bd deemed fco have given him oonatruo- 
fcive possession over the whole of the property 
covered by the grant. On those findings they 
hold that deft. 1 has been in possession of the 
suit property openly, peacefully Si as of right 
for more than twenty years, that he has there- 
by acqiiired a tenancy right under pltf. 1 & 
cannot be ejected. 

[4] Mr. De, on behalf of the pltfs. has con- 
tended, firstly, that the Cts. below misdirected 
themselves on the point of adverse possession 
in holding that the defts. had constructive pos- 
session over the suit property previous to 1943, 
& secondly, that, even if it be held that the 
defts. were in adverse possession of this pro- 
perty, their possession cannot affect pltf. 1, as 
he derives his title from a purchaser at a 
revenue sale. 

[A] On the other side, Mr. R. S. Ghatterji, 
who appeared for the defts. 1 & 2, has conten- 
ded that, under S. 53A, T. P. Act, his clients 
are entitled to resist ejectment. 

[6] Before taking up the queatioo of adverse 
possession, I shall deal with the other two 
Points which are readily disposed of neither of 
them having been raised in the Cts. below. 

[ 7 ] There is no substance in Mr. De's second 
point. Under S. 37, Bengal Band- Revenue 
Sales Act, 1859 (Act xi [ 11 ] of 1859), a pur- 
chaser of an entire estate in the permanently 
settled districts of Bengal, Bihar & Orissa, 
sold under the Act for the recovery of arrears 
due on account of the same acquires the estate 
free from all encumbrances which may have 
been imposed upon it after the time of settle- 
ment, & is entitled to avoid & annul all under- 
tenures & forthwith to eject all under-tenants. 

E ?his right of the purchaser at a revenue sale is 
ubjeot to an exception under 3. 63, Bengal 
Land- Revenue Sales Act, which provides that, 
excepting sharers with whom the Collector 
has opened separate accounts, any recorded or 
unrecorded proprietor or co-partner, who may 
purchase the estate of which he is proprietor 
or oo-ptner. or who by re-purcbase or other- 
wise may recover possession of the said estate, 
after it has been sold for arrears under the 
Act, shall by*;snch purchase acquire the estate 
subject to all its encumbranceB existing at the 
time of the sale, & shall not acquire any rights 
in respect to imder-tenants or roAyats which 
were not possessed by the previous proprietor 
at the time of the sale of the said estate. Here, 
according to the plaint itself, pltf. 1 was the 
previous proprietor by his purchase of the 
imouza from the Trigunaits. Therefore, when 
'he purchased the estate back from Saohindra- 
nath Ohakravarti, he brought himself within 
the mischief of s. 68. 


[8] The objection under s. 63 A fails because 
it raises questions of fact which should have 
been put in issue at the trial. The ‘shield which 
this section provides is available only against* 

the transferor or any person claiming under 
him. Also, it is not available against a trans- 
feree for consideration who has no notice of 
the contract or of part performance thereof. 
Now, as I have indicated, there is said to be in 
the chain of title a revenue sale. At a revenue 
sale, the interest that passes is not the interest 
of the defaulting proprietor, bat the interest of 
the Crown subject to the payment of Govt, 
assessment : Surja Kanta v. Sarat Chandra, 
18 C. W, N. 1281 : (a. I. R. ( 1 ) 1914 p. c. 82),' 
N arayan Das v. J atindra Nath, 54 i. a. 218 : 
(a. I. H. ( 14 ) 19s 7 P. 0 . 135 ). Therefore, if the 
sale was in fact a revenue sale, it would have 
been open to the pltf. 1 to contend that he was 
nob a person claiming under the “transferor”. 
The question was a question of fact, & so also 
was the question of notice. Neither of these 
questions was put in issue. 

[ 9 ] The question of prescribing for title by 
means of constructive possession is a difficult 
question, & it is disappointing to see the sum- 
mary manner in which it was dealt with by 
the learned Addl. Diet. J. Having found that 
the first act of direct possession by the defts. 
over the property in suit occurred in 1943 , he 
observed that the question was whether in 
these circumstances the defts. could be said to 

have acquired a title in it by adverse possession, 

& went on : 

“This position has been very lucidJy diacasaed br 
the learned Subordinate Judge & I have no manner of 
hesitation in agreeing with him on the prinoiple of 
law propounded by him. The ease laws on the subject 
that were cited before me are only those which have 
been referred to by the learned Subordinate Judge in 
his judgment & it is not necessary for me to repeat 
the same. The main, contention of the learned Advo- 
cate api^aring on behalf of the applts. was that the 
cases relied on hy the learned Subordinate Judge are 
authorities for the proposition that where the lessee 
takes possession under a valid title & works on difie- 
rent portions at different times of the land which is 
not oapable of direct possession in any othfr way his 
I^seBsion of a part would be considered to be posses- 
Bion for the whole land which was demised by the 
owner to him but these deciaions are no authority for 
holding the same principles to be true in ease of a 

trespasser in whose case the claim regarding adverse 

possession must be limited to the area actually worked 
on for the full period of twelve years in view of the 
observations made in Nag^shwar Bux v. Bengal Coal 
Go. Ltd , A, I. R. (18) 1931 ‘P. 0. 186 at p. 188 ; (10 
Pat. 407). This decision has also been dlBoasse'd by 
the learned Subordinate Judge in his judgment £ 1 do 
not think that the view taken by the learned Subordi- 
nate Judge is displaced by the observetious made by 
their Lordshipe in the P 0. decision. It is no doubt 
true that as a matter of general rule as observed by 
their I/ordships in the above decision where claim for 
a title is invented merely on advene possession it most 



504 Patna Sailajananda Pandey v. Lakhichand Sao (Reuben J.) 


be limited to the aetual area actually possessed by the 
trespasser for the full period of twelve years bat, in my 
opinion, there is a wide distinobion which should be 
mai ntained between a rank trespasser without any 
basis for title & one whoclaimstohold itonthe basisof 
some grant from the owners of the lands which is in- 
complete & therefore invalid under the law. In the case 
of latter he cannot be treated on the same footing as a 
man having no grant whatsoever to claim the lands. In 
the present case the deffce. have not squatted on the 
lands out of their own accord & it is clear that they have 
come upon the lands with the consent & with the per- 
mission of the landlords who had actually demised the 
lands to him but for want of registration such demise 
has become invalid. That being the position the deits. 
have practically been brought on the land by the 
landlords themselves & as such even according to the 
decision in the above case by their Lordships in the 
P. C. they must be held to have acquired title to the 

entire area.*' 

The case referred to by the learned J udge is 
Nageshwar Bux v. Bengal Coal Go. Ltd.^ 
A. 1. R. (18) 1931 P. C. 186 : (lO Pat. 407), which 
ho evidently regards as entirely supporting the 
pltfs.’ contention. It is true that their Lord- 
ships of the P. 0. observed in that case that 
there is undoubted authority for the proposi- 
tion that where a person without any colour 
of right wrongfully takes possession as a tres- 
passer of the property of another, any title 
which he may acquire by adverse possession 
will be strictly limited to what he has actually 
so possessed, & that, in the case of a mine, 
there is no presumption in law that the posses- 
sion of a part of a seam infers possession of 
the whole seam, much less of all the seams in 
the mineral field in which part of a seam has 
been worked. Had the learned Judge perused 
this decision more carefully, however, he would 
have found that their Lordships were not 
speaking of possession in the limited sense of 
direct working. In their words “possession is 
a question of fact & the extent of the posses- 
sion may be an inference of fact," Their Lord- 
ships went on to consider several facts which, 
in their opinion, in the case before them en- 
titled the defbs. to the inference that they were 
in adverse possession of the whole area in 
■suit, A perusal of this portion of the judgment 
would have indicated to the learned Judge a 
line of investigation directed to ascertain whe- 
ther in the present case the area in suit formed 
one unit with the other areas worked by the 

'defts. ITT 

[10] It is not clear how the learned Judge 

arrived at what, in his opinion, is the position 
of person who enters upon property under a 
defective grant from the owners of the pro- 
perty. He does not state the reasoning by 
which he came at this conclusion. Nor does 
he mention any authority, although a relevant 
quotation occurs in the judgment of the Subordi- 
nate Judge from the judgment of Lord Cran- 


&• If B* 

worth L. G. in Davis v. Shephard, (1866) I 

ch. A. 410 : (35 L. J. ch. 681) : 

**When the owner of real property, whether sarlaca 
land or minerals, binds himself by a written agree- 
ment to grant a lease, & suffers his intended lessee, 
without a lease, to take possession, he must be ander- 
stood to allow the lessee to take possession of all which 
he has engaged to demise. In the case of demise ot 
unworked minerals, there can hardly be said to be 
actual possession of any part of them except of what' 
the intended lessee is actually working; but 1 think 
that when the lessor allows his intended lessee to take 
possession & the lessee does take possession & com- 
mences working accordingly, he must be considered as 
constructively in possession of all which the lessor has 
bound himself to demise.’* 

(ill The normal position as regards adverse 
possession by a trespasser is as stated in the 
case of Nageshwar Bux Boyt A. I, B. (18) 1931 
p. c. 186 : (lO Pat. 407) ( supra). The law does 
nob favour a trespasser & his adverse possession 
will be strictly limited to the area which is in 
his “possession." Bub we must be clear as to 
what is meant by “possession." The Cts. 
while not favouring a trespasser, must be fair 
to him & fnust treat him as in constructive 
possession where the nature of the property & 
the manner of holding it justify such an infer- 
ence. In Mohammad Fateh Nasib v. Sir 
Swarup Chand Sulcumchandi A, I. B- (29) 
1942 cal. 1 : (I. L. B. (1941) 2 Cal. 434), a Bench 
of the Oaloutta H. C. stated the doctrine of 
constructive possession in the following words, 
which received the approval of the P. C. in 
Mohammad Eateh Nasib v. Sir Swarup 
Ghand Sulcum Chand Firm, A. I. R, (35) 1948 

p. C. 76 : (60 Bom. L. B. 632) : 

“The proper test to be applied io a case of this 
nature is whether the predecessors of the pltfs. for a 
period of twelve years or more exercised suoh dominion 
over the property in suit as to justify an inferenoe of 
fact that they were in possession of the whole. It was 
not neoeasary that they should prove affirmatively 
that their predecessors had actually been in physical 
possession of every square inch of this land, but it 
should have been considered whether the acta of pos- 
session which had been proved would legitimately sho# 
that the predecessors of the pltfs. had enjoy^ domi- 
nion over this property in the manner in which such 
dominion is normally exercised." 

[12] That a trespasser is entitled^ in a pro- 
per case to an inference of constructive posses- 
sion has been conceded by Mr. De & by Mr* 
K. D. Chatter ji. They would confine this, how- 
ever, to the kind of possession dealt 'vith in 
the case of Nageshwar Bux Boy, (A. I, B. (18) 
1931 p. c. 186 : 10 Pat, 407) that is to say, 
where the property in dispute can be regarded 
as forming a unit along with other property 
of which the trespasser is in direct & imme- 
diate possession. They challenge strenuously 
the correctness of the proposition laid down 
by the Addl. Dist. J. that, in the <^e of a 
defective grant, the lessee on entering gets 
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iwssession to the full extent of the grant. Mr. 
K. D. Ohatterji orystalUses the argument as 
follows. There is one kind of constructive pos- 
session which is on a par with actual posses- 
sion. T*or instance, while I am holding only 
one end of a stick, I am in actual possession of 
the whole of it. In this way, a trespasser may 
be regarded as in possession of a whole unit of 
property of which be actually holds only a 
part. But, apart from this, the notion of con. 
stnictive po^ession is inconsistent with ad- 
verse possession. This is a consequence of the 
principle that possession follows title; for, if 
the trespasser is not in actual possession of 
any part of the property, that part must be 
taken to be in the possession of the owner. 
The fallacy in this reasoning lies in regarding 
the constructive possession of the owner as 
automatically accompanying his title. In fact, 
it depends on his mental attitude, or supposed 
mental attitude. When property is not in the 
actual possession of anyone, & there is nothing 
to prevent the owner of the property from 
exercising his dominion over it, k he has not 
done anything to show that he has abandoned 
the property, the Ct. will presume on his part 
the intention of possessing the whole of that 
property, & will regard the absence of others 
from the property as due to his excluding 
them from it in pursuance of this intention. 
This constitutes his constructive possession & 
we say, "possession follows title.” It is this 
mental element which explains the normil 
position as regards adverse possession by a 
trespasser ; in the case of a trespasser coming 
upon property without any claim of right, 
there can be no presumption that he intends 
to hold anything more than he actually holds 
A on the other side, there is the constructive 
possession of the owner requiring to be dis- 
placed by something positive done by the tres- 
passer. The positive element is supplied where 
there is something in the manner in which the 
trespasser holds the property to indicate an 
intention to hold more than the property in 
hia direct possession. If that additional por- 
tion is not in the direct possession of anybody 
to that extent the constructive (possession ?) 
of the owner may be regarded as overborne & 
the possession of the tre? passer may be taken 
to extend over this portion also, For this to 
happen, the constructive possession of the tres- 
passer must have in it sufficient of the nature 
of real possession to overbear the constructive 
possession of the owner. This happens in the 
case of partial possession of the nature des- 
cribed by Mr. K. D. Ohatterji, that is where 
the portion actually held forms part of what 
must be regarded as one unit of property. To 
my nuiid, entry under a defective grant oonsii- 
ta|iMap(^h6r plass of such cases. The grant 

effisqt of making the property 


granted into one unit, for when the grantee 
enters into the property in pursuance of the 
grant he must be taken to intend to take pos- 
session of the whole of the property & the 
giantoi in allowing him to enter into posses- 
sion must be taken to intend to allow him to 
take possession to this extent. It is, there- 
fore, that the grantor’s constructive possession 
is overborne. This latter element, the mental 
attitude of the owner, is important & consti- 
tutes the difierence between the case of a 
grantee from the owner & that of a grantee 
from a person who does not own the propejrty 
in question. In both cases the grantee enters] 
with the intention of i)ossea 0 ing the whole! 
property, but in the latter case, the owner's! 
intention to give him possession to this! 
extent cannot be presumed k the adverse pos-f 
session only operates to the extent of the 
actual possession of the grantee ; of course, 
it may extend further, if the elements neces- 
sary for the first class of oases are present. 
In one class of cases, the owner*s construc- 
tive possession is overborne by his presumed 
consent, in the other by his failure to assert 
his possession, though to his knowledge the 
trespasser is treating the property as forming 
one unit with property which is in the tres- 
passer's actual possession. 

C 13 ] I find support for my analysis in the 
following extract from Narat/an Singh v. 
Dildar Ali, 3 Pat. 915 : (a. I. B. (12) 1925 Pat. 
210 ) ; 

“Now possession, in the sense in which that term 
is used in jarisprndeuce, must lie aecompanied by an 
intention to posEces, an animus possidendi. Nowit 
cannot be said of a wrong-doer that there is any inten* 
tion to possess that of which he has not a dednite 
physical oontrol. But of that of which he has a defin 
ite physical control, he is clearly in possession, pro 
Tided the animus possidendi is established. 1 think 
this ie at the bottom of the rale which lays down that 
a wrong doer cannot have reconrse to the doctrine ol 
constructive possession. But let us go a step further. 
Supposing a person without title aeqaires possession 
of part of the land & then proceeds to mark out the 
area of the entire land which he intends to poss^. 
Clearly he has shown an Intention to possess the 
entire area & he will be deemed to be in possession of 
the entire area though he has definite physical con- 
trol only over a portion. I think that it is more cor- 
rect to say that, in the absence of title, tbe law will 
raise from definite physical control of part of land a 
presumption of possession of that, neither more nor 
less, which the possessor has shown a olear & unam- 
biguous intention to piMsess. 

But here the defte, were in no sense wrong- doers. 
They were in by a doonment which purported to con- 
vey whatever title tbe vendor had in the villages con- 
veyed. There wae no dispute as to the bonndaries of 
the village A the position is the same as if the defts. 
had marked ont the entire area conveyed to them. It 
may be that tbe conveyance did not oonfer any title 
on them ; but they were not aware of any delect in 
their title A there was clearly an intention to possess 
the entire area conveyed to them in the right of the 
vendor. In my opinion, the defts. wereqost as moeh 
in possession of the jungles 1 A the nunerals as of the 
tenanted portions of the villages.*' 
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[14] I have already cited above the words of 
Lord Cranworbh L. C. in Davis v. Shepherd 
(1866-1 Ch. A 410: 35 L . -I. ch, 58l) (supra), 
I\Ir. K- D. Chatterji has contended that that 
was not a case of adverse possession bat 
merely a contest between persons let into pos- 
session of adjoining underground rights. To 
my “mind, the nature of the case makes no 
difference, because we are concerned with the 
principle. In that case, although the pltf. & 
the deft, were let into possession, no lease was 
executed, k the question was as to the extent 
of their possession. 

[15] Anotlier relevant decision is Low Moor 
Co. V. Stanley Coal Co. Ltd. (1876) 33 L. T. 
43G in appeal (1S76) 34 L. T. 186 In this case 
Holroyd came into possession under a defective 
deed purporting to transfer the minerals to 
him. He worked the two upper seams of coat 
& transferred the underlying seams to the pltfs. 
who sunk a deep bore in the property for the 
purpose of testing. It was held that by his 
working Holroyd took possession of the whole 
of the seams covered by the deed in his favour 
& that the pltfs. subsequently acquired posses- 
sion over all the seams underlying the first 
two seams, Amphlett, B. expressly referred to 
the case of Davis v. Shephej’d, (1866-1 ch. A 

410 : 35 L. J. ch. 581) & observed : 

“The owner has bound himself, upon this construc- 
tion of the deed to give an estate to Holroyd of all 
these several seams of coal ; and, therefore, when 
Holroyd entered into possession of one or more of 
these seams, he appears to me to have had construc- 
tive possession of the whole of them." 

In the Ct. of Appeal, the Lord Chancellor 
observed : 

“It is true that in cases where a man has entered 
upon k taken possession of one seam of coal & by 
lapse of time has acquired some title to it the law will 
not assume that his possession extends to all the other 
seams of coal lying under the particular one; but in 
the case we have before us it was beyond all doubt 
intended that Holroyd should have possession k take 
possession of all the seams.” 

And Mellisli, 0. J. observed ; 

“I quite agree that Holroyd obtained possession of 
the mioes, & it is equally clear that he gave posses- 
sion to the pltfs.” 

This distinction in favour of a fcresxmsser 
claiming under a grant is recognised also in 
the case relied upon by Mr. De & Mr. K. D. 
Chatterji, Glyn v. Howell^ (1909) 1 Ch. D. 666 ; 
(78 Ij. j. ch. 39 1), in which Eve, J, summed up 

the law on the eubjeot in the following words : 

“The line of authorities which Mr. Upjohn has 
relied upon, commencing, I think, with Earl of 
Dartmouth v. Sjnttle^ (1871) 24 L. T. (N. S.) 67 A 
coming down to the case of Thompson v. Hickman. 
(1907) 1 Ch. 550 : (7G ti- J. Ch. 254). seemed to me to 
establish that where title is founded on an adverse 
possession the title will be limited to that area of 
which actual possession has been enjoyed & that as a 
general rule constructive possession of a wider area 
will only be inferred from actual possession of the 
limited area, if the inference of such wider possession 
is necessary in order to give effect to contraotnal 
obligations or to preserve the good faith & honesty of 
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a bargain.” And “Mr. Upijohn is right when he s.ays 
the decisions have proceeded upon two lines, the one 
being those oases where the possession of the part has 
been treated as i^ossesslon of the whole, because the 
Ct. has found, either by contract or according to con- 
science, that possession of the whole is what the 
person iJosses.sed on the part was intended to have, & 
the other being those cases in which the Ct. finding 
no just reason for inferring, in favour of a person 
relying solely on possession of a part, a constructive 
possession of the whole, has refused to make such 
inference.” 

[16] The important element in possession is. 
animits possidendi. Where all that trespasser 
intends is to remove & appropriate the minerals, 
he may merely get a right to the minerala 
removed Ashto^t v. Stock, (1877) 6 ch. D. 719 : 
(25 W. R. 862), Thompson v. Hickman, (1907> 

1 Oh. D. 550 : (76 L. J. ch. 254), Earl of Dart- 
mouth v. SpittUy ( 1871 ) 24 L. T. (N. s ) 67; see 
also Lodna Colliery Co. Ltd. v. Bipin Behari^ 
1 Pat. L. T. 84 at p, 91 : (A. I. R. (7) 1920 Pat, 
383), Pramatha Nath y. A, J. Meik, i Pat. Ii. T. 
360 at p. 368 : (A. I. R. (7) 1920 Pat. 542), Gopi 
Mam V. Jagarnatli Singh, 9 Pat. 447 at p. 472 r 
(A.I. R. (16) 1929 Pat. 6S5), Banchi Zamindari 
Co. Ltd. V. Pratap XJdainath, 18 Pat. 215 at 
p. 232 : (A. I. E. (26) 1939 Pat. 209 : 40 Cr. Ii. J. 
691). Where there is the necessary animus 
possidendi, the adverse possession will extend 
to the limit of possession. This possession may 
be confined to the area actually held; vide, ia 
addition to the authorities cit^ above, Bhu- 
pendra Narayan v. Bajeshwar Prosad, A. I. E. 
(18) 1931 P. C. 162 : (59 cal, 80), Shashi Bhusaur 
V. Bamjas, 3 Pat. 85 at p. 114 ; (A. I. R. (ll) 
1924 Pat. 402), The limit of possession may be 
increased by the manner of working showing 
that a larger area is intended to be appropriated 
than is in actual immediate possession: vide 
Naryan Singh v. Dildar Ali, 3 Pat, 915 at 
p. 928 : (A. I. E. (l2) 1925 Pat. 210), Gopi Bam 
V. J agarnath, 9 Pat. 447 at p- 472 : (A. L E, 
(16) 1929 Pat. 635), Ashton Y. Stock, (1877) 6 
ch. D. 719 at p. 726 : (25 w. E. 862), Glyn v. 
Howell, (1909) 1 ch. D. 666 at p. 675 : (78 L. J. ch. 
391) and Nageshwar Bux v. Bengal Coal Co., 
Ltd., A. I. R. (18) 1931 P. C. 186 : (lO Pat. 407). 
Extension may also arise, as I have indicated, 
by the consent of the owner when, in pursuance 
of a defective grant, he lets another into posses- 
sion of his property. 

[17] I find it difficult to apply the above 
principles to the present case M all the neces- 
sary facts have not been investigated. It ap- 
pears to have been assumed that the settlement 
made by the hukumnama (Ex. a) had the ai>- 
proval of all the proprietors. Erom the written 
statement itself, we get it that huhumnama 
was granted by only two of them, Shyamlal & 
Brijbehari. It is alleged further that the grant 
was * "confirmed by the other Pandes • The 
reference is apparently to the letters, Bxs* E 
series, but there is nothing in either of the 
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jadgmoDts of the Ots. below as to whefchoi' 
these letters establish the confirmation of the 
grant by the remaining proprietors. Two of 
these letters are written by a receiver who 
seems ^ have been in possession of the estate 
of the Pandes. There is no investigation as to 
the duration & extent of his possession, tlio 
aiitlioiity to which lie owned that possession, 
how far that authority empowered him to act 
on behalf of the estate of the Pandes, (S; as to 
what is the legal effect of the acts attributed 
to him. In. those circumstances it seems to me 
to be necessary to remand the appeal for re- 
hearing in the light of the principles laid 
down above. 

[18] There is a further point. I am not cer- 
tain that the point of adverse possession arises 
at all. Deft. 1 claims to have entered in pur- 
suance of a settlement made by some of tlie 
proprietors & approved by the other proprietors, 
& to have remained in possession thereafter! 
It is a point for investigation as to whether at 
any time there came into being a relationship 
of lessor & lessee between the Pandes k deft i 
which woiad prevent the poaeession i’ 

from becoming adverse to the Pandes: yaina. 
pillai V. Ramanathan, 51 i. 83 ; (a. i r 
(ll) 1924 P. c. 65). 

[19] The question of the position of a person 
entering into & holding immovable property 
under a lease void for want of registration is 
far from easy & I do not wish to enter into a 
discussion of it without a finding of the Cfes. 
below on the relevant questions of fact. Mr. 

R. S. Chatterji has urged that the point should 
not be allowed to be raised at all, that it was 
not taken by the pltfs, at any earlier stage & 
will change the nature of their case. I do not 
think that there is any substance in this con- 
tention. The point arises out of tlie defence 
case & is independent of the case of the pltfs. 
The pltfs. ask for the ejectment of tlie defts, 
on the finding that they are trespassers. The 
defts. resist on the plea that deft, i is a tenant. 
Having taken this position, the onus is on them 
to establish their right to remain on the pro- 
perty. It is true that they base thmr plea upon 
adverse possession, but it is for the^fc. to decide 
the legal effect of the facts alleged & proved 
by them. The pleadings of parties are confined 
by law to pleadings of fact. Therefore, the plea 
that on the facts alleged deft. i prescribed for 
the right of a permanent tenant does not 
preclnde the Ot. from considering whether, on 
the facta proved, a tenancy came into being at 
' an earlier stage & prevented the acquisition of 
prescriptive rights, 

[20] On the above grounds, I would set aside . 
the decree of the Addl. Dist, J, & remand the 
appeal for rehearing in the light of the above 
observations. The costs of this Ot. will follow 
the resnlts of the Case. 


[21] I cannot part with this caso without 
expressing our tbankj to tlie learned counsel 
^gag^, particularly Messrs. K. J>. Cliatterji 
K b, Chatterji, I\[adini Prasad Singli, who 
have laboured ungrudgingly to help us in dealing 

with the several questions of law which arose 
tor consideration. 

[23] Narayan J — I agree. Ever since this 
case opened, I was of the opinion that it could 
not be decided by us in this second appeal 
unless some necessary facts were investigated. 
It 13 regrettable that the final Cb. of fact did 
not apply itself properly to this case. As pointed 
out by my learned brother even the case of 
Mageshwar Bux v. B&ngal Coal Companit 
A. I. R, (is) 1931 p. c. IS6 : (10 Pat. 407) was 
not carefully read by the lower appellate Ct 
It has been repeatedly pointed out that thet 
legislature has entrusted a very important 
duty to the first appellate Ct. It is for that Ct. 
to decide finally all questions of fact on which 
the disposal of the suit might depend, k as 
pointed out by Rowland, J, in Bhagwan Singh 
V. Ujagtr Stngh, A. i. H. (27) i940 Pat. 33 the 
lower appellate Ct. has “to the best of his power, 
to weigh k balance the evidence, facts k con- 
siderations, appearing on both sides”. It must 
appear from the judgment of the lower appel- 
late Ct. that it has made an honest endeavour 
to make a proper appraisement of the merits^ 
of the cases put forward by the parties, k it 
should never appear to the litigant public orl 
to the superior Ct. that it has agreed with thel 
trial Ct. simply because it was not inclined tol 
take much trouble over the case. Every litigantl 
IS entitled to have a decision from two Cts on 
questions of law A fact, & if the lower appellate 
Ct, does not examine the facts & the evidencel 
for itself does not even mention the points 
which the case raises, it will be certainly 
failing in its duty. This ease is on the whole a 
diflScult case, & it could not so easily be decided* 
in the manner it has been decided. Of course, 
the learned Addl, D. J, was ao much satisfied 
with the judgment of the trial Ct. that it did 
not even like to refer to the rulings cited before 
it & gave a compliment to the learned Sub- 
ordinate Judge that the points had been very 
lucidly discues^” by him. My learned brother 
in his exhaustive judgment has pointed out 
how many different considerations arise & how 
many different principles have to be considered 
m tbis Case. Eor applying the principles pro- 
perly there must be further investigation of 
some necessary facts, & when we find that some 
other facts have to be investigated we have to 
send back the ease though because of the 

remand the parties would be put to further 
harassment. 

G.MJ. 


Case remanded. 
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Das and Nageshwar Prasad JJ. 

Bansi Sail <1; others — Applts. v. Krishna 
i'hnndra tf others — Besps. 

A F. A. D. Nos. 5S0 to 583 of 1947, D/- 25-4-1949. 

fa) Civil P. C. (1908), S. 100— Finding of fact — 
Finding of lower Ct. not clear — Trial Ct. not 
considering relevant & material evidence — Finding 
is not binding in second appeal. [Para 4] 

Anno. Civil P. G., Ss. 100-101 N. 53. 

(b) Contract Act (1872), S. 73— Landlord under- 
taking to repair premises — Breach — Remedy of 
tenant— T.P. Act (1882), S. 108 ff)— Specific Relief 
Act (1877), S. 21 (a). 

Upon the breach of a covenant to repair, committed 
lij the landlord, the remedy of the lessee is only either 
by way of a deduction from the rent or by way of a 
claim for damages or reimbursement of money spent. 
There is no question of specific performance. But no 
relief for damages for failure to effect repairs can be 
claimed if it is not put forward in the pleadings : 
(1924) 93 li. J. K. B. 729, ReL on. (Para 5] 

Anno. Contract Act, S. 73 N, 23; Specific Relief 
Act, S. 21 N. 2; T. P. Act, S. 108 (f) N. 2. 

(c) T. P. Act (1882), S. 108 (1) — Tenancy gov- 

erned by T. P. Act — Tenant cannot demand 
assessment of fair rent — No abatement in rent 
can be claimed if there is no deprivation or evic- 
tion of tenant from part of premises by reason of 
non-repairs by landlord : (1859) 28 L. J. Q. B. 48, 
ReUl.; 23 I. O. 358, TCxplained. [Paras C & 7] 

Anno. T. P. Act, S. 108 (1) K. 1. 

S. N. JBdsu fH S. N. Ranerjee — for Appl{s.\ Ra% 
Paras Nath — for Resps. 

Das J. — These four second appeals arise oufa 
of three suits for rent & one title suit. The 
Cts, below dealt with the four suits, k the first 
appeal arising therefrom, by one judgment. 
\Vg have also heard the four appeals together, 
as they raise a common question of law & fact, 
k the present judgment will govern all the 
four appeals. 

[2] The relevant facts are the following. In 
the three suits for rent, the applts. were the 
defts. k in the title suit the applts. were the 
pltfs. The suits related to a pucca, one storeyed, 
brick, built house with the premises thereof, 
l^earing holding No. 126 in ward No. 3 of the 
Muzaffarpur Municipality. The aforesaid house 
k premises were leased for a term of ten years 
by means of registered lease dated 31* 1-1928, 
at a monthly rental of RS. 75. The lease was 
in favour of one Jagdish Chandra Mitra, who 
got possession, started an ice factory in the 
baiilding & premises & paid the stipulated rent 
per month. In July 1930, Jagdish Chandra Mitra 
transferred his leasehold interest to the present 
applts. who also came in possession, & conti- 
nued to work the ice fsictory on payment of 
the stipulated rent. Sometime after, they fell 
in arrears of rent k had some financial diffi- 
culty in running the ice factory. On 10-1-19.35, 
they executed a mortge, bond for Rs. 4000 in 
favour of the resps.. a part of the consideration 
of which went towards the payment of arrears 
of rent up to December 1934. On 15-1-1934, the 


great earthquake of Bihar took place, k the 
case of the applts. was that the building suf- 
fered serious damage & part of it fell down as 
a result of the earthquake shock. According to 
the contract, as embodied in the lease of 1928, 
the lessor (that is, the reap.) was to all 
repairs of bigger dimensions other than “petty 
repairs k white washing*’. The case of the 
appUs. was that the lessor bad failed to effiact 
necessEiry repairs even after notice in 1939. It 
appears that after 1934 rent was not amicably 
paid, k the resps. had to bring euitg for arrears 
of rent. Two such suits were brought, previoas 
to the present suits, in which decrees were ob- 
tained by the-r esps. The money suits out which 
three of the appeals have arisen related to 
three different periods from March 1939 to May 
1942, for which the resps. claimed arrears of 
rent at Rs. 75 per month plus interest thereon. 
In these three suil^ various defences were taken 
by the present applts., some of which are no 
longer of any importance. One of the defences 
was that the applts. were entitled to a set off of 
RS. 1268-13-0 on account of certain acts done 
by them, such as the filling up of some parti 
land by the deposit of engine ash, supply of 
ice, etc. Another defence was that there was a 
.verbal agreement between the parties that the 
rent would be reduced to Bs. 50 a month on 
account of the damage done by the earthquake. 
A third defence was to the effect that the pre- 
sent applts. had suffered loss as a result of the 
failure to effect repairs, &, therefore, the Ct. 
should fix a proper rent for the building & 
premises. The first two defences are no longer 
of any importance, because of the findings 
arrived at by the Gts. below, and learned coun- 
sel for the applts. has frankly conceded that he 
is not in a position to press them at this stage. 
It is the third defence, embodied in a supple- 
mentary written statement, which is of im- 
portance in these appeals. As I shall have seri- 
ous comments to make about the nature of 
this defence, I had better quote the words of 
the written statement, so far as the third 
defence is concerned : 

“That after the rent-claimed building with its 
machinery th^in was seriously damaged % the last 
earthquake of January 1934, & for non- repair of the 
said building by the pltfs. thereafter, these petnis* 
could not run the ice factory & start their business 
of manufacture of ice when in January 1935, ^Itf. 1 
promised to repair the said building, & further, to 
advance some amount for starting the business tl 
these defts. would agree to execute a mtge. bond for 
consideration of Rs. 4000 including rent of the said 
damaged & fallen building for the period from Janu- 
ary to Decembfr 1934, to which bait these defts. 
agreed, having been in a very embarrassed finanoial 
condition, but ^i nee after execution of the said bond 
in January 1935 the pUfs. have not effected any 
repair whatsoever to the rent-claimed building in 
spite of repeated requests with the result that these 
defts, have suffered much loss for not being able to 
make the best use of machineries fox manulaotare of 
ice due to the seriouB damage of the building. 


HSl 

Tliat the pita, themselves verball; agreed to reduce 
(he tent to Be. 60 p. m., & got the same recorded in 
(he last municipal aaseesment, but when this plea of 
reduction was taken in the Money Sait No. 86/39 
(bis Ot. was pleased to dieallow the reduction on the 
groand of yerbal agreement, & as suoh these defts. 
submit that under S. 103, T. F. Act, the pltfs. are not 
entitled to any rent, but to suoh proper rout which 
the Ot. fixes after taking into consideration the cir. 
oumstancQS stated above.” 

I have quoted above the supplementary v?ritten 
statement filed in one of the suits, viz. Money 
Suit NO. 9S of 1940. In the other two suits also, 
there was a similar defence; for example, in 
Money Suit No. 140 of 1941, para ll of the 
written statement reads as follows : 

"That the pltf. is not entitled to get any rant ot 
the horuEO under its present condition, & the delts, are 
ready to pay the pltf. proper rent which the Ct. fixes 
aftcur taking into consideration all the circumstances 
set forth above.” 

In the title suit which the applts. had brought, 
they stated the above mentioned facts &, then 
claimed the following relief ; 

"That it be adjudicated that the defts. are, under the 
oiroumstances set forth in the above paras, of 
this plaint, entitled to Rs, 10 p. m, from 16-1-1934 as 
fair & reaisonable rent of the holding <*;: not at the rate 
of Bs. 75 aa they claim”. 

By the suit os framed the applts. did nob ask 
for anything else, except the adjudication 
mentioned above which, in effect, was nothing 
more than an assessment of fair & reasonable 

rent. 

[ 3 ] The learned Munsif who dealt with the 
four suits in the first instance came to the 
following findings. Firstly, he found that no 
such major damage was caused to the building 
or premises, as would require to be repaired 
by the lessor under the terms of the lease. 
Secondly, he found that assuming that there 
was such damage, it was not open to the applts. 
to ask for either reduction or abatement of 
rent, or assessment of fair & equitable rent. 
The learned Munsif pointed out that admittedly 
(he proviaions of the T. P. Act applied, & 
under those provisions it was not open to the 
applte. to ask for either reduction of rent or 
assessment of fair & equitable rent. On these 
main findings, the learned Munsif decreed the 
(hreB money suits in which rent had been 
olaimed, & dismissed the title suit of the applts. 
Appeals were preferred to the learned Diet. J . 
who was not satisfied with the finding of the 
learned Munsif that no major damage was 
done. He thought that further evidence should 
be on the point of damage, & an attempt 
should be made to assess the amount of 
demise, if any. He did not definitely express 
bimoAif on the question if a redaction of rent 
o ould be given in tbe oircumstanc^, but left 
(hftfc question to be agitated in the Ot. below. 
He fMflsed an order of remand for the purpose 
of faking fresh evidence on the questions 
above* Against this order of remand. 
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applns. in revn. were filed to this Ct. which 
were disposed of by Bay J. in his order dated 
9-S-194G. 00 sot aside the order of remand, ^ 
recast one of the issues, namely, issue 5; in the 
following way : 

“Arc the pltfs. of the title suit entitled to get auy 
abatement of rent originally contracted for, &, if so, 
at what rata” ? 

It was made clear, however, that no opinion 
was expressed on the qiiestion if the applts. 
were in law entitled to any suspension or 
abatement of rent. It was also made clear that 
no fresh evidence was to be given, & the ques- 
tion of the right to any abatement of rent was 
to be considered on the evidence already given. 
The cases then went back to tho first Ct. of 
appeal, & were dealt with by the Addl. Disfc. 
J. who, by his judgment dated 31-1-1947, 
aflSrmed the findings of the learned Munsif 
that no major damage was caused & further, 
that the applts. were not entitled to any 
reduction or abatement of rent. 

[ 4 ] Mr. S. N. Basu appearing for the applts. 
has contested both the aforesaid findings. 
The finding that no major damage which 
required to be repaired by the lessor, was 
caused is a finding of fact binding in second 
appeal. Mr, Basu has contended that the 
final Ct. of fact has dealt with the question 
of damage in a very summary way, without 
considering all the relevant evidence in tbe 
record, & has further misdirected himself as to 
the real issue between the parties. He has 
pointed out that both the Cts. below were 
influenced by the fact that the ice factory 
continued to run in spite of the damage, & 
from this an unwarranted inference was drawn 
that no major damage was caused to the 
building. Mr. Basu has contended that the real 
point was not whether the ice factory continued 
in spite of the damage, but whether there was 
such major damage to tbe building as had to 
be repaired by the lessor under tbe terms of 
tbe lease, & if the failure to effect such repair 
had caused loss to the applts. Mr, Basu has 
further submitted that in the three suits for 
rent the applts. as defts. were entitled to claim 
by way of equitable set off of such compensa- 
tion as they were entitled to claim for a breach 
of the covenant as to repairs by the lessor. He 
has contended that this was the real nature of 
the defence in the three suits for rent, & the 
Gts. below have missed this important aspect 
of the case, which has vitiated the findings 
arrived at by them. If one were to follow the 
logical process, one should first consider the 
question of fact if there was any such damage 
to tbe building as bad to be repaired by the 
lessor under the terms of the lease, then 
would come the further question what relief, 
if any, would the applts. be entitled to for the 
failure of the lessor to effect repairs. On the 
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question of clamif^e to the building learned 
cnuu>ol for the ai)plt3. has drawn our atten 
) ion to the inspection notes of the Circle Offioer 
of Industries^ North Bihar Civjle, dated 
(]':x. a), ^ the local inquiry report of 
the Pleader Comr. in the light of the said 
insj'ee' inu notes. The final Ct. of fact referred 
to the said inspection notes A* said that though 
some damage was caused, the factory continued 
to i|iD. lie furl her expressed the view that the 
inspection notes of tlu' Circle Officer had refer- 
ence to the regulations laid down & the condi- 
tions to be satisfied before a factory is allowed 
to run under the Indian Factories Act. He 
tlien said that tlio extent of the damage had 
been exaggerated by tlie applts, I must say 
that there is no c-lear finding by the final Ct. 
of fact that no sneh damage had occurred 
whicii required to be repaired by tlie lessor 
under tlic terms of the lease. The learned 
Munsif dealt with this matter at greater 
length, & held tliat some slight damage was 
done to the building, but no major damage, & 
the -slight damage was repaired by labourers 
employed by the regp.s. The learned Munsif 
did not, liowever, specifically consider those 
])arts of the inspection notes which said 
that a portion of the southern wall & certain 
brick pillars had fallen down A* also some 
walls had gone out of the ijlumb line. The 
enquiry report of the pleader Comr. supported 
ese findings of the Circle Officer. There- 
fore, the finding of fact arrived at by the 
learned Jlunsif is also open to the criticism 
that he failed to consider relevant A: material 
jovidence in the record as to the extent of the 
’damage to the building. 

[j] This brings me to the next question 
which is the most important in these appeals 
— as to what relief, if any, the applts. are en- 
titled to, assuming (hat there was such damage 
to the building as had to be repaired by the 
let^sor under the terras of the lease. While deal, 
ing witli this question, it would be convenient 
to deal with the title suit separately from the 
suits for rent. In an earlier part of this judg- 
ment I ha^■e quoted in extenso the relief w-hich 
t he applts. had claimed in the title suit. It 
seems clear to me that the title suit as framed 
was for an assessment of fair & equitable rent 
in ihc shape of a declaration that a fair & 
reasonable rent would be Rs. lO p. m. from 
IG- 1-1931. In my opinion, the appUs. were not 
entitled to such a declaration even if there had 
been such damage to the building as had to be 
repaired by the lessor under the terms of the 
lease. Admittedly, the provisions of the T. P. 
Act, governed the lease, A there has been gome 
argument before us if the lessee had any other 
slight except that mentioned in cl. (f) of S. 108, 
T. P. Act. That clause says that if the lessor 
neglects to make within a reasonable time after 


motioe, any repairs which he is hound to make 
to the property, the lessee may make the same 
himself, A deduct the expense of such repairs 
with interest from the rent, or otherwise re- 
cover it from the lessor. Admittedly the lessee 
did not make any repairs himself; nor did he 
spend any money on such repairs. Therefore, 
the (|uestion of deducting the expenses of such 
repairs from the rent or otherwise recovering 
it from tliG lessor does not arise. Learned 
counsel for the resps. has contended before us 
that the right given under cl. (f) of S. lOS was 
the only right which the lessee had. Learned 
counsel for the applts., on the contrary, has 
contended that other remedies open to the 
lessee, for example, claiming compensation for 
any loss suffered as a result of a breach of con- 
tract under S. 73, Contract Act, are still avail- 
able to the lessee. In Zeehunnissa Begum v. 
Mrs. H. B. Danagher t 59 Mad. 942 : (A. i. B. 
(23) 193G Mad. 5G4), Varadachariar J. (as he then 
was) put the matter thus at p. 955 of the report; 

“Before passing on to the next argument, I may 
also point out that in respect of the covenant^ to 
repair, no Question of specific performanee can arise, 
see WoodfallottLandlord& Tenant, p. 769. The remedy 
of the tenant in the event of a breach of the covenant 
can only be either by way of a deduction from the rent 
or by way of a claim for damages or reimbursement of 
money spent.” 

In my opinion, the lessee can claim damages 
against the lessor for a breach of his obliga. 
tions. In SewittY. Rowlands (1924) 93 L.J.K.B, 
729, the question of assessing damages in favour 
of a tenant for failure of the landlord to effect 
repairs, which under the agreement the land- 
lord had undertaken to do, arose, A one of the 
questions was if the tenant’s right to recover 
damages depended on his expending money for 
doing the repairs which the landlord ought to 
have done. It was pointed out that there was 
no difference in principle between the liability 
of a landlord in respect of his covenant to repair 
A that of a tenant on his covenant to repair, & 
it was not a condition precedent to the tenant’s 
right to recover damages against his landlord 
for breach of covenant to repair, that the 
tenant should have actually expended money 
in doing the repairs which the landlord ought 
to have done. There is, therefore authority for 
the view contended for by Mr. Basu. But the 
question still is — is the title suit brought by 
the applts. a suit claiming damages for failure 
to effect repairs or is it a suit for assessment of 
fair A equitable rent ? It seems clear to me, 
on a perusal of the plaint, that the applts. were 
not claiming damages by way of compensation 
for any loss which they had suffered as a result 
of a breach of the landlord’s covenant to repair^ 
In the plaint itself it was c’early, stated that 
what the*appUs. wanted was the determination 
of fair A equitable rent. A subsequent petn. for 
amendment of the plaint which was filed on 
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'24-2-1942, made the position still more olear. 
This petn. stated : 

*‘Tbivt tho pUfs. have Sled Ibo suit for hxing Ks. 10 
p, in. as fair & reasonable rent of holding No. -197 of 
Ward No. 3 of Muzaffarpiu* Municipality belo aging to 
the detts. on the grounds that the building collapsed 
tt very badly craokcd it damaged by the last earth* 
<iaake of 16-1*1934, & since than no repaira were 
under taken by the delta, up to date.” 

Surely, a claim of this nature is not a claim 
for damages as contemplated under S. 73, Con- 
tract Act. I am not looking at the matter from 
the view of any technical rules of pleading In 
a case for compensation for loss or damage the 
pltfs. ought to say what loss, pecuniary or 
otherwise, they have suftered. Merely saying 
that there was some damage to the building 
which had to be repaired by the landl .rd. but 
which did not in any way interfere witli the 
work of the ice factory, A; without stating what 
loss, pecuniary or otherwise, the pUfs. suffered 
cannot, in my opinion, be the foundation for a 
•claim for damages or even for abatement of 
rent by way of damages, It is obvious that the 
Cb. could not mike a contract for the parties 
it fix a fair A reasonable rent from 16 1-1934. 
As a matter of fact, rent at the stipulated rate 
of Rs. 75 p. m. had been paid after 1934, either 
amicably or had been realised by means of 
suits. Under the provisions of the T. P. Act, 
the applts, were not entitled to the relief which 
they asked for in their title suit A that suit was 
rightly dismissed by the Cts. below, even, on 
the assumption that there was such damage to 
the building as required to be repaired by the 
landlord. In view of the argument raised by 
Mr. Basn, I have examined the evidence given 
on behalf of the applts. There is nothing in 
that evidence to show what loss, pecuniary or 
otherwise, the applts. had suffered by reason of 
the failure to effect repairs by the landlord. 
All that the evidence sought to prove was that 
some damage had taken place which was not 
repaired by the landlords. Nothing was stated 
as to what loss, pecuniary or otherwise, the 
applts. had suffered, A the only claim which 
they made was for a ffxation of fair A equitable 
rent. Such a relief was nob available to the 

applts. 

Cg] Turning now to the three suits for rent, 
the contention of Mr. Basu is that his clients 
are entitled to claim compensation or damage 
for a breach of the landlords* covenant as to 
repairs, by way of an equitable set oft against 
the claim for rent. Here, again, the trouble is 
that that was mot the nature of the defence 
put forward, A I do nob think it is open to the 
applts. to make out a different case in second 
appeal I took the trouble of quoting the writ, 
ten statement in ©xtenso. What was i*eally 
claimed was that there was a verbal agree- 
ment for reduction of rent; but when the 
verbal agreement was not accepted, the plea 


taken was that the Gt. should fix a proper 
rent. There was no suggestion that the applts. 
were entitled to claim compensation or damages 
for the loss whicli they had suffered A that 
suoh compensation or damages should be set 
off, against the claim for rent. As in the title 
suit, so also in the suits for rent, nothing was 
stated about the loss, pecuniary or otherwise, 
which the applts. bad suffered. This difficulty 
was realized when the applns. in revn. were 
heard by this Ct. against the order of remand 
first passed by the Dist. J. It was apparently then 
contended that what the applts. asked for was 
abatement of rent. Mr. S. N. Basu has argued 
before us that what his clients want is abate- 
ment of rent by way of compensation or dam- 
ages. He has relied on two decisions in 
support of his claim that such abatement is 
permissible under the law- The first decision 
is one of the Punjab Chief Ct. in Nciiddv Mai 
T. J5. Borrooiih fO Co., -3 I. c. 35S : (a,i. r. ti) 
1914 Lah. 186). The T, P. Act does not apply 
to the Punjab, A there was no discussion of 
the legal position in the decision referred to 
above. It was however, found in that case as 
follows : 

‘*It is very eleirly proved that as a result of this 
neglect serious damage oetmrred in the rams & at 
the time when the deffcs-resps. stopped paying rent, 
there were, besides the original four roofless rooms, 
O'iher rooms which had fallen in or had become danger- 
ous A otherwise useless.” 

Therefore, the case was really one of partial 
eviction or deprivation, where the lessor, by 
his failure to effect repairs, had failed to put 
the lessee in full possession of the property 
demised. In such a case the question of pro- 
portionate abatement of rent undoubtedly 
arose. The lessor is not entitled bo rent unless 
A until he has fulfilled his obligation to put 
the lessee in possession of the land leased to 
him. If the lessor has pub the lessee in posses- 
sion of only a portion of the property leased, 
the lessee will be entitled to, in some cases, 
suspension of the whole rent A in some other 
cases to a reduction or abatement of rent. The 
decision in Naidar Mai’s case, 2Z I- G B5S : 
{a.I.R. (l) 1914 Lab. 186 ), therefore, proceeded 
on a principle different from the one which is 
sought to be applied in the cases before us. In 
the cases before us, there was no partial evic- 
tion or deprivation, as a result of the failure 
of the landlord to effect repairs. The applts. 
continued to be in possession of the whole pro- 
perty, A gave no evidence of any loss, pecuniary 
or otherwise. I fail to see how in such circuin- 
stances the applts. can have any abatement of 
rent. The other deoision in Bennett v. Irela,nd^ 
(1669) 28 L. J. Q. B. 48 : (113 B. R. 657) depended 
on its peculiar facts. That was a case in which 
there was an agreement that- the daft, would 
pay the rent in the manner stipulated, damage 
by fire excepted. A fire destroyed part of the 
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building. Lord Campbell C. J. observed as 
follows : 

“Tbcre must be an abatement of rent in respect of 
Boch part of the premises as, by reason of the fire the 
tenant cair no longer enjoy, A daring the time that 
he is deprived of the use of this part.’* 

Therefore, that was also a case in which there 
was partial deprivation, that is the tenant 
could not enjoy a part of the building which 
had been destroyed by fire. In none of the 
cases before us was it even alleged that there 
was partial deprivation or eviction & the tenant 
could not enjoy a part of the building because 
•of the failure to effect repairs. If, therefore, we 
treat the defence in the three suits for rent as 
a claim for abatement of rent, as appears to 
have been done when the applns. in revn, 
were hoard against the order of remand, my 
conclusion is that the applts. were not entitled 
to any abatement of rent originally contracted 
for. Issue 5 as recast must, in my opinion, be 
answered in the negative. 

[7] The question was also raised before us 
if the applts. had to pay court- fees on a claim 
for damages by way of an equitable set off, Sc 
furthermore, how such damages should be as- 
sessed. The question of assessing damages in 
favour of a tenant who has spent nothiug on 
repairs, is not free from difficulty, as would 
appear from the observations made in Hewitt 
V. Eowlands, (1924) 93 L. J. k. B. 729. Where 
a lessee s covenant to deliver up the premises 
in good repair is broken at the end of the term, 
the measure of damages on strict principle 
should be the amount by which the value of 
the reversion is diminished; but as a practical 
measure, the reasonable cost of putting the 
premises into the state of repair in which they 
ought to have been left has sometimes been 
taken to be the measure of damages. In the 
case of a breach during the term, the measure 
is generally the diminution in the value of the 
reversion. These are, however, questions which 
Ido not call for decision by us. It is suflScient 
Ito state that the defence which the applts. had 
font forward in the three suits for rent was 
Ireally a claim for aaseasmenfc of fair & equit- 
nble rent which the applts. were not entitled 
%o claim under the provisions of the T. P. Act. 
If, however, that defence is taken to be a claim 
for abatement of rent, then also the applts. were 
not entitled to any abatement of rent in the 
absence of any evidence that they had been 
deprived of the use of a portion of the premises 
or had suffered loss, pecuniary or otherwise, 
by reason of the failure of the landlords to 
effect such repairs as they were under the 
ternos of the lease bound to do. 

Cal This result may be unfortunate for the 
ftpplts. but they are themselves to blame for 
to result. They brought a title suit in which 
made a claim to which they were not 


entitled under the law. In the suits for rent 
they put up defences which could not be estah. 
lished & again made a claim for assessment of 
fair rent which was not open to them to claim 
under the provisions of the T. P, Act. If they 
claimed compensation or damages for a breach 
of the landlord's covenant as to repairs, they 
should have stated what los3 or damage they 
had suffered for which they claimed compen* 
sation. This they did not do at any earlier 
stage, & the question has been raised for the 
first time in these second appeals. Kven when 
these cases came to this Ct. on applns. in revn. 
against the order of remand, the claim was 
treated to be one for abatement of rent only. 
If I had held that the applts. were entitled to- 
abatement of rent by way of damages, 1 might 
feel inclined to remand these cases again in 
view of the rather unsatisfactory nature of the 
finding arrived at by the final Ct. of fact on 
the question of the extent of damage caused 
to the building by the earthquake of 1934. 
But, in my judgment, the applts. are not en- 
titled to claim abatement of rent & no useful 
purpose will be served by another order of re- 
mand & unless the applts. are allowed to 
amend their pleadings & given an opportunity 
of adducing fresh evidence as to the loss which 
they had suffered there could not be a decree 
in these cases for compensation or damages, lb 
would be, I think, unfair to the resps, to allow 
the applts. to amend their pleadings & give 
them an opportunity of adducing fresh evi- 
dence. The applns. in revn. against the order of 
remand were heard in the presence of the 
parties, & the order of this Gt. refusing an op- 
portunity to give fresh evidence is binding on 
the applts. 

[9] For the reasons given above, I would 
dismiss these appeals with costs. 

[ 10 ] Nageshwar Prasad J. — I agree. 

B.G,D. Appeals dismissed. 
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^ Eameshwar Lall Bostogi — Petnr. v. The 
King. 

Criminal Revn. No, 1286 of 1949, D/- 2610-1949. 

Essential Supplies (Temporary) Powers Act 
(1946), Ss. 3 (f), 4, 7 —No indication of delegation 
under S, 4 — Prosecution for contravention of 
alleged order of subordinate officer under S. 3 if). 

Where the petnr. was proseonted under S. 7 for con- 
travention of an alleged order under S. 3 (f) A what 
was relied on by the proeecntion was a letter addressed 
to the petnr. by an officer in the Supply Dept, directing 
him to supply rice to holders of ration cards bat there 
was nothing on the record to indicate that the Oentnd 
Govt, had under S. 4 delegated its powers under S. 3 (f )i 

Held, that the letter was not an order under 8. 8 (0 
the contravention of which oonld constitute an oS^ce 
under S. 7. [Para Ij 

Baldeva SaHay d H. K» Banerji — /or Petne* 
Standing oaunsel — for OppoHte Party, 
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Order. — The petur. has been sente need to 
three months* K. I. <fc to pay a fine of Ra. lOOO 
under s. 7, Essential Supplies Act, 1946. The 
partionlar ofience alleged to have been com- 
mitted is the omission to sell rioe to the holder 
of a ration card who was entitled to buy it. 
Section 7 penalises the contravention of an 
order made under S. 3 of the Act. Under S. 3 
the Central Govt, is empowered to make orders 
for, amongst other things, requiring any per- 
son holding stock of an essential commodity to 
sell the whole or a specified part of the stock at 
anch prices & to such persons or class of persons 
or in such oircmnatanoes, as may be specified 
in the order. The prosecution has not proved 
that the Central Govt, has made any order the 
contravention of which would be a breach of 
cl. (f) of s. 3 the purport of which t have quoted 
above. What they have brought on to the 
record is a letter addressed to the petnr's. firm 
by an officer in the Supply Dept, directing him 
to supply rice to the ho ders of ration-cards. 
That ifl not an order of the Central Govt. 
Under s. 4 of the Act, however, the Central 
Govt. is authorised to direct that the power 
which it has under S. 3 shall be exercised either 
by an officer or authority subordinate to the 
Central Govt, or by such Pro* incial Govt, or 
such officer or authority subordinate to a Pro- 
vincial Govt, as may bo specified in the direc- 
tion. When the Central Govt, delegates this 
power to the Provincial Govt, it is to be done 
by a notified order, that is to say. by an order 
notified in the official Gazette. Tliere is nothing 
on the record of this case to indicate that the 
Central Govt, has delegated its power either to 
an officer or to an authority subordinate to 
itself, or to the Provincial Govt, or to an officer 
or an authority subordinate to the Provincial 
Govt. The prosecution, therefore, have failed 
to prove that the letter on which they rely is 
an order the contravention of which constitutes 
an offence under S. 7 of the Act. This of course 
is really one of those numerous cases to which 
I have been continually inviting the attention 
of the Provincial Govt, illustrating the utter 
neglect with which important prosecutions are 
conducted. No attempt is made to bring on to 
the record material which is necessary for 
determining whether the accused has commit- 
ted an offence or not. 

Cs3 The conviction & sentence are set aside. 
The fine, if paid, will bo refunded. 

QMJ, Conviction d sentence set aside. 
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Bamaswami J. 

AhdAilMian d others— Petnrs. v. The King, 
Criminal Beviaion No. 800 of 1949, D/- 18-8-1949. 

(a) Criminal P. C. (1898)t S, 190 -CognUance of 
caae^Ultimate result of trial If material. 


It is not permissible to look at the ultimate result 
of the trial in order to examine whether the Mag, has 
token legal cognizance of the oose. [Para 2] 

Anno. Or. P. 0,, S. 190, N. 6. 

(b) Criminal P. C. (1898), S. 537 — Want of 

sanction for prosecution — Defect not curable 
under S. 537. 

Sanction to prosecute constitutes a condition prece- 
dent to the institution of the prosecution; the giving 
of the sanotion confers jurisdiction on the Ct, to try 
the oase; and where there ie no valid sanction there 
is a defect in the jurisdiction of the Ct. which can 
never be cared under S. 537. [Para 2] 

Anno. Criminal P. 0., S. 537, 7, 

N. N, llay — for Petnrs, 

Order. — Ifc is necessary to state the mate- 
rial facts giving rise to this rule. On 12-8-1948, 
at about noon one Kara Dusadh found six 
appets. slaughtering a bullock in an open field 
at a distance of about ten rasis from hia house. 
He informed the S. I. of Police, who after 
investigation submitted charge-sheet under 
S. S95A, I. P. C, After taking cognizance, the 
Suhdivisional Mag. transferred the case to 
another first class Mag. who has convicted the 
appets. not under s. 295- A but under S. 298, 

I. P. G. 

[2] The main argument is that since the 
prcsecution has not been sanctioned by the 
local Govt,, the conviction of the appets, ie 
illegal. In my opinion, this argument is well- 
founded & must prevail. The lower appellate Ct. 
has observed that there is no defect in cogniz- 
ance since the appets. have been ultimately 
convicted under 8. 298, I. P. 0. upon the same 
complaint. But it is not permissible to look at 
the ultimate result of the trial in order to 
examine whether the Mag. has taken legal 
cognizance of the case: see Kavanappa v.' 
Beddi v. Emperor, a. I. R. (19) 1932 Mad. 253: 
(33 cr, li. J. 36l) & Narctiift Sirgh v. Emperor, 
A. I. R. (12) 1926 ALti. 129 : (26 CT. L. J. 446). 
In my opinion, the proceedings in the present 
case are wholly illegal from the start for want 
of sanction of the Provincial Govt, for the 
prosecution of the appets. In Gokulchand 
Dwarkadas v. The King, 1948-1 M. L. J, 243 : 
(A. I. R.’{35) 1948 P. C. 82 : 49 Cr. I,. J. 261) the 
Judicial Committee observed that sanction to 
prosecute constitutes a condition precedent to 
the institution of the prosecution; the giving 
of the sanction confers jurisdiction on the (3t. 
to try the ease; and where there is no valid: 
sanction there is a defect in the jurisdiction of 
the Ct. which can never be cured under s. 587, 
Cr. P, C. Precisely the same opinion has been 
expressed by the P. 0. in Basdeo Agarwalla 
v. The King, 1945 p. L, j. 45 : (a.lr. (32) 1945 
P. O. 16 : 46 cr. Ii. J. 510). 

[8] Upon these grounds, I would make this 
rule absolute Ss set aside the conviction ft 
sentence imposed on all the appets. 

y ’B.B. Rule made absolute. 
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A. I. R. (38) 1951 Patna 514 [C. N. 143 J 

Eamaswami j. 

ThcJair Prasad — Petnr. v. Mt, Godamri 
Devi — Opposite Party, 

Cnniin.'Ll Revn. No. U13 of 1948, D/- 7-2-1949. 

Criminal P. C. (1898), S. 488 — Illegitimate child 
— Evidence of woman— Corroboration of. 

Wh f're the question at issue is whether a certain 
iiian is I ho father of a certain eliikl, it is privia facie 
improper to aci cpt witliout corroboration, the mere 
:^utcment on oath of the mother who asserts the 
paternity. Her evidence in such a case cannot but be 
hi;:;lily ijitcrcsted, and it would he unreasonable and 
imj'ropor for any Court to act merel v on her own state- 
ment without .'some independent corroboration thereof. 
Such lorroborative evidence may be circumstantial but 
it must be such as to corroborate the evidence of llie 
w'oman that the child was born of the alleged father. 
I’ho fact of improper association after tlie child was 
born would not be sufficient to corroborate her evi- 
dence. [Para 2] 

Anno, Cr, P, C., S. 488 N. 25. 

K. Sanijal d' Tjakshvii Narain Sintia — for 
Petii)'.', It. S, Sutita — for Opposite Parltj, 

Order, — This application is directed against 
an order of a Mag. made under s. 488, Cr P. C., 
directing Thakur Prasad to jiay a sum of Rs. lO 
per month to Eamnarain who is alleged to be 
his illegitimate son conceived through Mustt. 
Godavari. On behalf of the appet. learned 
Advocate submitted that the trying Mag. com- 
mitted an error of law in accepting the evi- 
dence of Mustt. Godavari without it being 
sufficiently corroborated. 

[ 2 I In a case of this type it has been held 
that as a matter of prudence, if not of law, the 
Ct. should not accept the evidence of the 
woman unless it is corroborated in material 
particulars (vide for instance Vedantackari v. 
Marie, a.i.r, (is) 192 G Mad. 1130 : (27 cr. l. j. 
1095 ), In that case ^Yallace J. observed that 
iwhere the question at issue was whether a cer- 
tain man was the father of a certain child, it 
was prima facie improper to accept without 
corroboration, the mere statement oh oath of 
the mother who asserted the paternity. Her 
evidence in such a case could not but be highly 
interested, A- it would be unreasonable A im- 
proper for any Court to act merely on her own 
statement without some independent corrobo- 
ration thereof. In the present case it is neces- 
sary, therefore, to examine whether there is 
sufficient corroboration of the evidence of 
Mustt. Godavari that Eamnarain was the 
child of Thakur Prasad. It is agreed that the 
child was born about the year 1941. A. W. 3 
Musahroo Mandal stated that Thakur Prasad 
had kept Mustt. Godavari as his concubine for 
the last four or five years. The nest witness 
A. w. 4 Kamleshci Jha stated that he found the 
woman in the house of Thakur Babu about 
two or three years back. A, W. 2 Muhadi Hus- 
sam, tamtam driver, deposed that he bad taken 
the woman with Thakur Babu to cinema on 


several occasions. He admitted that he did not 
know what was the relationship between them. 
When cross examined, he stated that he knew 
the woman for the last eight years Bathe has 
not specifically deposed that he had seen the 
woman improperly associating with Thakur 
Prasad for the entire jjeriod. It is true that 
corroborative evidence may be circumstantial 
but it must be such as to corroborate the evi- 
dence of the woman that the child was born of 
Thakur Prasad. The fact of improper associa- 
tion after the child was born would not be] 
sufficient to corroborate her evidence. There 
must be evidence to suggest that at or previous 
to the time when the child could have been 
begotten there were acts of familiarity between 
the parties. In Cole v. Manningt (l877) 2 Q. B, D, 
611 : (4G li. .7. M. C. 175) it was held that evi- 
dence of acts of familiarity between the woman 
A defendant before a time at which the child 
could have been begotten would be corrobora- 
tive evidence under tho Bastardy Laws Amend- 
ment Act, 1872. In Thomas v. Jones, (1920) 2 
K. E. 399 Lord Reading observed that corrobo- 
rative evidence was required in such cases in 
order to protect men against wicked or un- 
founded charges which might be so easily made 
if the evidence of the woman without corrobo- 
rative testimony was sufficient. But it would 
be in a high degree dangerous to attempt to 
formulate the kind of evidence which would be 
regarded as corroboration, except to say that 
corroborative evidence was evidence which 
shews or tends to shew that the woman s story 
was true. In Prasad Gareri v. Mt, Kesari^ 
A. I. R. (28) 1941 Pat. 444 : (42 Cr. L. J. 347) 
Dhavle J. held that the burden was upon the 
woman to establish the paternity of the child & 
to show that the person from whom she claimed 
maintenance for the child was the father of the 
child; that it was prima facie improper to 
accept without corroboration the mere state- 
ment on oath by tlie mother who asserted that 
the opposite party was father of the child. 

[3] In the present case even assuming that 
A. ws. 2, 3 k 4 have given true evidence, they 
do not corroborate to any appreciable extent 
the statement of Mustt. Godavari that Thakur 
Prasad w'as the father of the illegitimate child 
Eamnarain. It follows that the learned Mag. 
ought not to have passed an order of main- 
tenance under S. 488, Cr. P. C. 

[ 4 ] Upon these grounds I would make tho 
rule absolute and set aside the order of the 
Mag. directing petnr. to pay for the mainten- 
ance of Eamnarain. , 

y.S.E. Hide made absolute, 

* * t 
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A. I. R. (3S) 1961 Patna 816 [G. N, lU,] 

Manohau LALti k Ray JJ. 

Rajibnath Mtikherjoe — PUf. — Applt. v. 
Choki Nagpitr BaiikinQ Association Ltd. 
— Deft^^Resp. 

A. F. O, D. No. 151 of 1015, D/’ 3*3.1018. 

Civil P, C. (1909), S. 47 — Question relating to 
execution, discharge or satisfaction of decree — 
Execution of mtge decree — Raiyat’s holding 
sold in contravention of prohibition in Chota 
Nagpur Tenancy Act — Suit by mtgor. -judgment- 
debtor for recovery of holding — The question 
whether holding was or was not liable to be sold 
in execution on account of prohibition in iChota 
Nagpur Tenancy Act, held related to execution, 
discharge or satisfaction of the decree should 
have been raised in execution — Suit held not 
maintainable. [Para, 7] 

Anno. Civil P. C., S. 47, N. 45, Pts. 2 & 3. 

G. 0. Mukhet-jec (C K. D. De — for Aiq^U; 23. C. 
Dr, J. C. Sinha d; d. K. Chatter ji — for Resp, 

Ray J. — Thig ig a pltf’s. appeal in a suit 
for a declaration of his raiyafci right tt for 
recovery of possession in respect of lands ap- 
pertaining to khatas Kos. 50 210 in village 

khirgaon, police-station Hazaribagh, dist. 
Hazaribagh, k for confirmation of possession 
or, in the alternative, for recovery or possession 
of the lands appertaining to khata No. 51 of 
the same village, 

[2] The facts, out of which cause of action 
for the suit arose, are that the disputed lands 
appertaining to khatas 50 k 5i vyere recorded 
as raiyati in the names of Narendra Nath 
Mukherjee, Lokendra Nath Mukherjee, Adhen- 
dra Nath Mukherjee, Dijendra Nath Mukherjee 
Harendranath Mukherjee k Parendra Nath 
Mukherjee, all sons of late Rai Bahadur 
Jadunath Mukherjee, k that all the survey 
plots except no. 860 of khata no. 210 were all 
along their raiyati lands. Late Jadunath 
Mukherjee had acquired these lauds from khas 
mahal by settlement. The aforesaid recorded 
tenants mortgaged all the raiyati lands in the 
aforesaid three khatas of the village along 
with other properties with the deft. Chota- 
nagpur Banking Assocn. Ltd., in the year 
1914. As the mtge. debts could not be liquidated, 
the deft. Bank enforced the mtge. in suit no. 
48 of 1925. The mortgaged properties were 
sold bo the deft. -Bank in execution of the 
mtge. decree. They got delivery of possession 
on 1 8-1936. The deft, apprehending futility of 
the auction sale which was held in contraven- 
tion of the provisions of S. 41, Chota Nagpur 
Tenancy Act, persuaded the mtgor- judgment- 
debtors & their heirs to surrender the lands 
appertaining to khata No. 50 to the khas mahal 
^landlord) giving them to understand ^that the 
deft, would give them receipt of acquittance of 
all the debts outstanding against them. The 
petn. for surrender filed under the persuasion, 
however, was rejected by the khas mahal 
officer. iLater, on 5-9 38 another petn. of sur- 


render was filed by the aforesaid mtgors. & 
thoir representatives excepting Parendra Natli 
Mukherjee, the pltf.’s father. The latter filed 
an objection withdrawing from the petn. of sur- 
render already filed. The objection, however, was 
overruled, in disregard of the fact that the pltf.'s 
father had by partition become owner of the 
entire lands in suit. Acting upon the petn. of 
surrender k considering that the original 
tenancy had come to an end, the lands were 
settled with the dofts. A their names were 
mutated instead of the recorded tenants. The 
deft, thereupon dispossessed the pltf. from 
land.s appertaining to khata No. 50 A raiyati 
portion of khata No. 210 k claimed title in 
himself in lands of khata No. 51 tliough the 
latter had never been sold at the execution 
sale. Tlie deft, resisted the suit on the follow- 
ing grounds: that the lands of original khatas 
Nos. 50, 51 k 210 were sold on a-2-:J6 in execu- 
tion case No. 96 of 1934 of the Ct. of the Addl, 
Subordinate Judge at Hazaribagh in the afore- 
said mtge. suit; that the entire mtge. land 
in village khirgaon formed a compact block 
lying within the boundaries: north — Kaehcha 
public road, south — bungalow of BabuMonindra 
Nath Mukherjee, east — municipal Road, west — 
lands of Chhakori Mistry, Mohan Nay a k Jitu 
Mali; that the lands of khata No. 51 including 
the big tank lie within the aforesaid boundary 
it form the central portion of the entire land 
sold; that the defti. got possession through 
Gt. of all the lands, bouse k tank included 
in original khatas Nos. 50, 51 k 210; that the 
pits, as alleged, is not in possession of khata 
NO. 51 k that the pltf, is debarred from 
maintaining a suit challenging the validity of 
the sale in favour of the deft. Bank aa neither 
he nor his predecessor- in- interest raised the 
objection in execution of the decree under S. 47, 

0. P. C. 

[3l The learned trial Judge recorded the 
following findings: (l) that the lands in suit 
were not the raiyati lands of either Bal 
Bahadur Jadunath Mukherjee or his heirs, but 
that Rai Bahadur Jadunath Mukherjee k his 
heii's including the pltf. had all along permanent 
leasehold interest in them which were heritable 
(fe transferable k that in this view the sale in 
execution of 'the decree was binding against 
pltf. (2) that the mutation order of the Khas 
Mahal Officer in favour of the deft.-Bank & 
settlement of 8 plots of khata No, 50 with them 
are valid; (3) that the pltf.'s suit was not 
barred by the provisions of s. 47, 0. P. 0. ; 

(4) that the sale in favour of the deft, included 
the lands appertaining to khata No. 51. 

[4] All the above findings have been attacked 
by Mr. G. 0, Mukherji appearing for the ap- 
plt. in this Ct. His contention, in this Behalf, 
are in the main (l) that the lands appertaining 
to khata No, 51 of the cadastral survey have 
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not beon sold; (2) that the lands sold are 
raiyati holdings their sale, in execution, in 
contravention of the statutory prohibition 
contained in the Chota Nagpur Tenancy Act is 
void passed no title to the deft. -Bank; & (s) 
that tlie suit is not barred by the provisions of 
S. 47, C. P. C. 

[ 5 ] In support of his first contention, Mr. 
Mukherji has 'taken us through the description 
of the property sold as set out in Ex. P (certi- 
ficate of sale in execution case No. 96 of 1934, 
dated 4-4-36) & Ex. E (order sheet in the said 
execution case dated 22-12-34 to 12.9-36). The 
following is the description of the properties of 
jadgment^debtors, 3 16 to 18. It is admitted 

by Mr. Mukherjee that the pltfs. represent 
jadgment-debtor No. 3 . I quote the description 
hereinbelow : 

I (A). One pucca tiled bungalow witk orebard at 
Kbirgaon, pargaoa Cbampa. thana & dist. Hazari- 
bagh, thana ho. 146, the boundaries of which arc as 
foUov^'B : East PuWic Road. West— Jot land of the 
tenants Ghhakouri <& Mietri & othere. North —Tank & 
the land appertaining thereto, i. c. lot No. 1 (B). 
South- House of Baba Mohindra Nath Mukherji, Khata 
No. 50, plot Nos. 856. 855, 854, S57, 858, 859, 834. 
835, 836, 837, 838, 839, 849, 860, 951, 852, 853, 847, 
848 &. khata No. 210, plot Nos. 831, 860 area 6.19 
acres at au annual rental of Es. 5-8-0 sold at auction 
for Rs. 3,100. 

l(B). A tank with orchard ifc the land appertaining 
to it at Khirgaon, thana & dist. Hazanbagh, thana 
No. 145, the boundaries of which are as follows ; East 
Public road. West— paddy land of the tenants. North- 
amnettled public road. South land appertaining to the 
aforesaid bungalow, i. e. (ot-No. 1 (Al, permanent right 
8.93 acres Govt, compound. Khata No, 50, plots 
Nos. 840, 841/1983 (?), 842, 843, 844. 845 846, 826 (?h 
836,948/1920, 839/1981,824/2061 824/2062,819,820, 
824, 832/1964, khata No. 10, plot Nos, 828, 829/1999, 
830/1990, 830/1988, 839/1987, 833/1986, 835/1985 sold 
at auction for Rs. 3,000.'* 

It appears from the aforesaid description that 
khata Nos. 50 & 910 have been mentioned 
therein but not khata NO. 51 nor any of the 
snrvQY plots appertaining to it, & this omission 
is in fact the bone of Mr. Mukherji’s conten- 
tion. In lot 1 (a) of the aforesaid description 
the total area of the survey plots mentioned 
there is given as 6.19 & that of lot No. 1 (b) is 
8.93, the total being 15.12. In the khatian, area 
of khata No. 50 is 11.94 & that of khata No. 210 
is 3.15 (?), the total being 15.12, It is evident 
that there is complete omission of khata No. 51 
& its plots from the doemment. Beside the 
survey khata & plot numbers, each of the two 
lots 1 (a) & 1 (b) has also been described by 
referenc6*to the nature & boundary of the lands. 
Exhibit B does not go further than Ex. Pin 
favour of applts. It is contended by Mr. B. 0. 
Do on behalf of the resp. that the boundaries 
of the lots include the lands appertaining to 
khata No. 61 & omission of the khata number 
or the plots is a mere clerical error and would 
not affect his title to the lands sold. He also 
invited our attention to Exs. G and i> which 


are, respectively, appUcation for execution and 
the sale proclamation in execution case No. 9$ 
of 1934 in which the lands were sold to the 
deft.-Bank. Execution petn. gives the following 
description of the properties to be sold. It 
reads : 

“1. One bungalow with a brick-built ont-liouse with 
balcony & land appertaining the bungalow & the tank 
& the orchard aforesaid at Knirgaon, parganaOhampa, 
thana & dist. Hazaribagh a half share of which, i. e. 
eight annas share has been awarded to judgment i?) 
No. 3 by partition, the boundaries of which are as 
follows : 

East. — Public road. 

West. — Paddy land of Ohhakonri Mistri, Mohannasa 
&, Jinu Mali, 

North. — E. B. Public roid. 

South. — Bungalow of Baba Monindra Nath 
Mukherji, thana No. 145, Mnnicipality holding No. 1, 
Ward No. 6, present Ward No. 9 Govt. Compound." 

Then follows khata numbers & plot numbers- 

The lands thus described are divided into 

lots 1 (a) & 1 (b). 1 (a) is described as 

''One brick-built tiled bungalow with orchard at 
Khirgaon, pargana Ohampa; thana & dial. Hazaribagh, 
Khata (probably a mistake for thana) No. 145, the 
bonndaries of which are as follows : 

East — Pnbiio road. , 

West. — Jot land ol the tenants Ohhakoori Mistri 
& others. 

North — Tank & the land appertaining thereto, 
i. e., lot No, 1 (B)," 

South — House of Babtt Mohindra Nath Mukherji. 
Then follows the khata numbers & plot 

numbers. Lot No. 1 (b) similarly is specified as ; 

'*Tank & orchard & the land appertaining thereto a% 
Khirgaon, thana & dist. Hazaribagh, thana No. 145, 
the boundaries of which are as follows : 

East — Public road. 

West — Faddy land of the tenants. 

North— High pnbiio road. 

South — Land appertaining to the said bungalow, 1. e. 
lot No. 1 (A)".’’ 

It may be mentioned here that while describing 
the nature of the judgment- debtors’ right in 
the lands aforesaid, it is stated to be *'one of 
perpetual building lease at an annual rental of 
Bs. 34-9-0”. Exactly the same manner of des- 
cription has been followed in Ex. D, the sale 
proclamation. Coming to the certificate of sale, 
the comprehensive description of the entire 
block of land, as mentioned in Exs. O & D, 
has been omitted in it, but its two sub- divisions 
by reference to lots 1 (a) & 1 (Bl have simply 
been mentioned. In interpreting the sole certi- 
ficate, for coming to the conclnsion os to 
identity of properties sold, the sale certificate 
mast be read along with the execution xietn. ft 
the sale proclamation. It is admitted that the 
lands appertaining to survey khata No. 61 are 
surrounded on all sides by the lands appertaining 
to khata Nos. 50 and 210 of the same survey. 
Mr. De pointed out to us, on reference to the 
survey map, that all the lands appertaining to 
khatas Nos. 60, 51 ft 210 are included within 
the comprehensive description by boundaries 
set out in the execution petn as in the sale 
proclamation. The entire block of land included 
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'within this boundary is divided into two sub. 
blooka described as lots 1 (a) & 1 (b). The 
division being roughly by a lino drawn from 
oast to west. Lot l (a) described as bungalow 
lands appertaining thereto constitute the 
southern portion, while the lands described by 
reference to tank & orchard & the lands 
appertaining thereto constitute the northern 
block. Placing the two blocks side by side & 
locating the lands with reference to the 
boundaries, as mentioned in the sale certificate, 
it is abundantly clear that the two together 
constitute the block within the general & 
comprehensive boundary surrounding the 
bungalow, the tank & all the lands around it 
appertaining to survey kbata Nos, 60, 51 & 210. 
There is a very good reason for omission of 
any reference to khata No. 61, that is, that 
after the survey, the tenants, namely, the 
judgment-debtors of the mtge, suit approached 
the khas mafaal authorities, & complained 
against erroneous record of the survey in which 
all their lands had been shown as kaimi raiyati 
lands & thus subjected to enhancement of rent. 
In this complaint, they contended before the 
khas mahal authorities that theirs was^ per- 
manent building leasehold interest which was 
not only heritable & transferable but also 
carried a permanent rent (not liable to enhance- 
ment on any ground whatsoever). The khas 
mahal authorities aceed*-d to this complaint of 
the tenants* judgment debtors, & excepting 8 
plots in khata No. 50 included all the rest in a 
new kbata bearing No. 229 & restored the 
permanent rent that had been fixed at the time 
of original settlement. This was done in ac- 
cordance with the register maintained by the 
khas mahal of their tenanted lands. As a result, 
the survey entries were completely wiped out. 
There remained some trace of khata No. 60, 
but I find on close scrutiny that all the plots 
of khata No. 61 were included in the building 
lease lands. This happened in the year 1932 
at the latest. The execution proceedings were 
started in 1934, before which the tenants inter 
86 had a partition of these lands to which there 
is a reference in the execution petn. a portion 
of which has already been quoted. It is, there- 
fore, apparent that the deoree.holder described 
the lands to be sold by the boundaries & other 
kinds of description, such as, building, tank & 
the lands appertaining thereto. Mr. De has 
shown to US that the lands appertaining to 
survey khata No. 6l are nothing but tank & 
orchard & pind of the tank drains leading 
^vater into or out of the tank, a road consisting 
of *06 A one or two tanr plots bearing a total 
area of .69. It appears that out of the total area 
of 2.68 of this khata 1,48 is the tank & the ve&t 
most be its pind & the lands just adjoining it. 
Description of lot No. i(b) in the sale oerfcifioate, 
the exeontioh pstn, A the sale proclamation 


open with the words *'A tank with orchard A 
the lands appertaining to it the boundaries of 
which are as follows”. In the circumstances, 
it is quite clear that though there is no re- 
ference to the survey khata No. 61, the lands 
appertaining thereto have in fact been sold A 
are included within the description inserted in 
the relevant documents. I shall, therefore, hold 
that there is no substance in this contention. 

[6] Contentions 2 A 3 may conveniently be 
dealt with together, It appears the disputed 
lands were recorded in the survey as raiyati 
& fair rents were settled in respect of them 
under S. 86 (2) of the Chota Nagpur Tenancy 
Act, but shortly after the final publication of the 
survey record of rights the tenants concerned, 
namely the judgment-debtors approached the 
khEis mahal authorities with a complaint that 
the lands were wrongly recorded as raiyati. As 
a result there was an .arrangement as between 
the khas mahal (landlord) & the tenants A 
excepting 8 survey plots appertaining to khata 
No. 50, all the rest were included under khewat 
(Ex. X-S) bearing No. 229 as permanent lease- 
hold lands. The order of the Deputy Collector 
was passed in case No. 362 of 1917/1918 on 
20 3-19I8. The effect of the order was that the 
plots shown in the aforesaid khewat had been 
by mistake recorded as raiyati A hata in the 
1913 survey by the Settlement Dept. A that 
they were takeni out from the khatas A sepa- 
rately shown in the khewat. Mr, Mukherji for 
the appits. Wyants to contend that this order 
of the khas Mahal Deputy Collector cannot 
override the record of rights. He also takes ua 
to the oral evidence showing that in some of 
the plots paddy is grown. He bos also shown 
to us that in the record of rights some lands 
have been shown as paddy lands. There seems 
to he no substance in this contention. He is 
bound by the arrangement arrived at between 
himself A the landlord on the basis of what 
both of them knew to be the character of the 
land. Record of rights is not conclusive evi- 
dence nor does it create any title. Suppose the 
tenants instituted a suit challenging the cor- 
rectness of the entries A a settlement was 
arrived at between them A the khas mahal 
accepting the contention of the tenants that 
the lands were not raiyati, could it be open to 
the tenants to go back upon the settlement A 
urge that the record of rights should prevail ? 
The answer to this question must be in the 
negative. The contention, therefore, that the 
lands are raiyati loses its force in view of the 
Khas Mahal Deputy Collector’s order A pre- 
paration of the new khewat. There remain the 
8 plots which have still been left in the raiyati 
khata No. 60. 'With regard to these Mr. De 
contends that major portion of those plots is 
covered by Ex. H which is a lease dated 16-5- 
1895 granted by the D. 0., Hazaribagh, to Rai 
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Bahadur Jaduaath Mukherjee, the predecessor- 
in- interest of the pltf. This document shows 
that tiie lands settled under it were given on 
permanent lease. The document opens with the 
words : 

“Wbi reas the Comr. of Chotanagpur in his letter 
No. ‘103 I,/R dated 20-2 1993, sanctioned the appln. 
of the lessee for the settlement in perpetuity in order 
to enable him to construct a tank of 10 plots of land 
as per details below. This patta is given to the lessee, 
his heirs, executors, assignees & other legal represen- 
tatives subject to the ” 

Ifc is not disputed that lands granted on this 
document cannot be ordinary raiyati kaimi 
lands inalienable under the Chota Nagpur 
Tenancy Act. To ascertain the identity of 
these lands, commission was issued to a civil 
Ct. Comr. who after iiroper measurement it 
relay on the spot came to the conclueion that 
2.87 — consisting of portion of 848/1980 — .20, 
portion of 824/2061 — 1.23, portion of 819 — .09, & 
portion of 824 — 1.35 aggregating 2.S7, — apper- 
tained to the plots settled under H. That 
being so, it cannot be said that subsequent user 
of some of these lands for the purpose of growing 
paddy will at all detract from the permanent 
heritable <t transferable character of the ten- 
ancy. Mr. Mukherji’s contention, therefore, 
will not apply to the aforesaid 2.87 aerea. 
Deducting this area from 4.61 the area of the 
8 plots still outstanding in khata No. 50 of the 
survey, the remainder 1.74 ’will have to be 
assumed to be raiyati lands. The pltf. has only 
one- third share in this area, which comes to 
.58 of an acre. The contention of Mr. Mukherji, 
if it succeeds, will enable him to have declara- 
tion of title & recovery of possession in respect 
of this land. 

[ 7 ] Mr. De, however, contends that the con- 
tention that any raiyati area was not liable to 
be sold relates to execution, discharge or satis- 
faction of the decree & should have been raised 
by the pltf. a judgment- debtor, as he is, in the 
execution proceedings under S. 47, C. P. 0. In 
this view, he urges that the suit is not main- 
tainable. Mr. Mukherji in this connection 
relies upon an F. B. decision cf this Ct. in the 
case of Uchit Lai Missir v. Bagliunandan 
Tewari, 15 P, L. T. 661 : (A I. R. (21) 1934 Pat. 
666 F. B.). The appeal in that case was against 
an order passed by an executing Ct. in execu- 
tion of a mtge. decree for sale. The objection 
attacking saleability of the mtged. property had 
been raised under S. 47, 0. P. C. The executing 
Ct. held the objection to be non- maintainable 
on the authority of a previous decision of this 
Ct. in Amrit Lai v. Jagat Chandra ^ 7 P. L. T. 
468 : (a. I. R. ( 13) 1926 Pat. 202). Two learned 
Judges of this Ot. (Maepherson & Dhavle JJ.) 
doubted the correctness of this latter decision, 
in view of the imperative prohibition against 
^le of such properties codified in S. 27, Santal 
Farganas Settlement Regulation. The P. B, 


held that Amrti Lai Seal's case, 7 P.L.T. 468 : 
(a.I.R. ( 13) 1926 Pat. 202) had been wrongly de- 
cided. The main contention in that case was 
that a mtge. decree having been passed & the 
question of inalienability of the mtge. pro- 
perty not having been raised in the suit, it was 
beyond the competence of the executing Ct. to 
refuse to put the decree into execution. This 
contention was negatived, & it was held that 
notwithstanding the decree, it was still open 
to the judgment-debtor to raise the question 
under S. 47 at the execution stage, Onthissim- 
ple ground this ease can be distinguished from 
the case in hand. This F. B. case at least de- 
cides that the question was one which could 
have been raised within the purview of S. 47, 
of the Code in the stage of execution. Mr- 
Mukherji' s contention, on the contrary, is that 
as the decree for sale did not validly authorise 
the executing Ct. to sell the property, & as the 
sale offending, as it did, the imperative pro- 
vision of the statute was a void one, it was 
quite optional for the judgment- debtor to raise 
the plea in course of execution or not. His 
submission is that the judgment-debtor could 
stand by the sale A; delivery of possession & could 
come with a separate suit for a declaration 
that the sale was void & for recovery of posses- 
sion. Before answering this contention, I should 
draw attention to the basis of the F.B. decision 
which is contained in the following observa- 
tion from the judgment cf Courtney. TerrelL 

O. J. at p. 675 of the report : 

now turn to the nature of the entry in the re- 
cord of rights with which we are concerned in this 
case. It must be definitely understood that the record 
of rights in the Santal Parganas has a status very 
different froni that under the Bengal Tenancy Act. 
S. 25 of the Regulation provides that after a period of 
six months from the date of the publication of the 
record of rights of any village such record shall be 
conclusive proof of the rights & customs therein 
recorded." 

The argument is that that was a case in which 
it was not open to any of the parties to dis- 
pute the status of the tenant in respect of the 
lands in suit. Once the status is conclusively 
settled Sc definitely known, the law in S. 27 of 
the Regulation is a prohibition directed to the 
Ot. & that any Ct. passing an order in disre- 
gard of the statutory prohibition must be taken 
to have acted beyond jurisdiction. Such con- 
siderations, however, do not arise in the pre- 
sent case. Here I may refer to a decision in 
the case of Bindeswavi Gharan v, Bageshwari 
Gharan, 63 i. A. 53 at p. 59 : (a. i. r. ( 93) 1936 

P. o. 46). There the question arose whether the 
question of validity of a grant prohibited by 
s. 12 A, Encumbered Estates Act, was barred by 
res judicata. Agarwala J. (as he then was) 

with whom James J, concurred held as follows: 

“Reverting to the question of the operation of th® 
doctrine of res judicata on the grant of 1909 , the 
point for determination is whether the deolaion in the 
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1917 suit onn render viilid a transaction wbicU sub* 
a. (3) to S. 12A declares to ba void * . . . Now the third 
sub-secbtoti of S. 12 A, declares that an alienation or 
charge made without the previous eanction of the 
Oomr. is void that is to say, it is void ab ini/io. Tho 
grant of 1909 was in my opinion still born, A the deei- 
sion in the suit of 1917 could not impregnate it with life, 
I therefore hold that we are nob hound to treat the 
grant of 1909 ns valid merely by reason of the con* 
elusion as to its validity arrived at by the learned 
Subordinate Judge in the 1917 suit,” 

As against this their Lordsiiips of the Judicial 
Committee observed as follows : 

"Truly the third sub-section of S. 12A renders void 
any transaction to which it is applicable, but the 
question whether it applies to a particular transaction 
entitled the Ot. to consider the construction of the 
section, &> the detenni nation of its applicability rests 
with the Ct, The decision of the Gt. in the suit of 
1917 determined that the section had never applied 
to the transaction of 1909, & it is dithcult to follow 
the reasoning of the learned Judge which allowed him, 
not only to express a strong contrary view as to the 
applicability of the Eection, which be was entitled to 
do, if he so chose, but to try anew the issue as to its 
applicability — in face of the express prohibition in 
S. 11 of the Code," 

Mr, De strenuously contends that after this de- 
cision of the P. C. the decision in the F. B. case 
cannot be considered to be good law. I reserve my 
opinion in relation to this contention, & I do not 
think it is at all necessary to go so far as that in 
the instant case. It is clear that, unlike in the 
case decided by the P. B. the settlement entry 
recording the disputed lands as raiyati kaimi 
was not conclusive & whether they are raiyati it 
whether the section prohibits their alienation 
at auction sale or otherwise was applicable to 
the facts of the present case were open for 
consideration either by the Ct. passing the 
mtge. decree or, at least, by the Ct. executing 
the said decree. In view of the fact that the 
question was open for the executing Ct, to 
decide & foi'* the parties to raise they did not 
do so, it should be held that the party is de- 
barred from agitating it again in a suit. I will 
recall that in the execution petn. the proper- 
ties sought to be sold were describad as lands 
held under perpetual building leases. The de- 
cree-holder, therefore, raised the question of 
fact while soliciting the assitance of the execut- 
ing Ct. to put the property to sale for satisfac- 
tion of the decree. It was open to the judgment- 
debtors to refute this question of fact & to 
urge, as the pltf. urges now, that the lands or 
any part thereof not being permanent lease- 
hold land but only raiyati, were not liable to 
be sold in satisfaction of the decree. Under tho 
circumstances it appears to me quite clear that 
S. 47 is a bar to the maintainability of the 
present suit. In support of this conclusion of 
mine 1 would rely upon a much later decision 
of this Ot. in the case of Bhchgwat Narain v. 
Mahadeo Prasadt SS F. L. t. 56 : (a. i. b. (s 9) 
1942 Fat. 244) in which a D. B. held : 

**T!li 0 gneBtion as to whether the disputed property 
oonld be alienated in spite of the provision oi S. 12A, 
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Chota Nagpur HnoumbereJ Batatee Act, was essen- 
tially a question to bo decided between the juf^gment- 
dobtor A the decree- holder in the execution proceedings, 
it the judgment-debtor cannot raise the question in 
n separate suit even though t!io suit is brought not 
against the decree-holder but against the auction- 
purchaser, even though it may bo assumed that the 
auction- purchaser is not a representative of either tho 
decree- holder or the judgment- debtor. Tho suit i.s, 
therefore, not maintainable in view of S. 47, C. P. C." 

In the result, the appeal fails it is dismissed 
with costs. 

[.si Manohar Lall J. — I agree. The correct- 
ness of the decision in the F. B. case of Uchit 
Lai 'Missir v. Eaglmnandan Tewari, IS p.l.t. 
GGl : (a, I. R. {2l) 1934 Fat. 666 F.B.) does not 
arise for consideration in the present case which 
can be decided in accordance with that decision. 
In my opinion the present suit is barred under 
S. 47, C. P. C. so far as lands other than khata 
lands are concerned. 

R.G.D. Appeal dismissed. 


A. 1. R, (38) 1951 Patna 519 [C. N. US.] 
Agarwala C. J. it Das J. 

Gopi Krishna Prasad d' others — Pltfs . — 
Applts. V. Janah Prasad d" another — Defts. 
— Besps. 

Letters Patent Appeal No. 20 of 1946, D/- 20-4- 
1948, from decision of Shearer J., reported in A. I. R. 
(34) 1947 Pat. 132. 

Contract Act (1872), Ss. 23, 75 — Marriage con- 
tract — Pltf. paying sum of money as tilak money 
to deft, in consideration of the deft, consenting to 
the marriage of plif.’s minor daughter with deft.’s 
minor son — Pltf- breaking marriage on ground 
that deft.’s son was subject to epileptic fits & 
suing for recovery of amount paid — Pltf. held 
entitled to recover, even if the contract be held 
illegal per se & therefore void ab inffio— Perform- 
ance of tilak ceremony held no part of the per* 
formance of marriage, A. I. R. (30) 1949 Pat. 250, 

[Paras 2 & 3] 

Anno. Contract Act, 8. 23' N, 16; S. 75 N 1. 

C. P. Sinha Lala Atul Ckand — for Applts.i 
Sarjoo Prasad tC Avadesh Kumar Dutta~for Besps. 

Des j. — This is an appeal under the 
Letters Patent by the pltf. from a decision of 
Shearer, J. reversing the decision of the Cts. 
below in a suit for recovery of money which 
the applfc. had paid to reaps, i & 2 in the 
following circumstances. The applb. had entered 
into an agreement with resps. l & 2 by which 
the latter had agreed that the former’s daughter, 
who was then a minor, would be married to 
reap. 3, who was then the minor son of resp. i. 
Heap. 2 was the adult son of resp. 1 & brother 
of resp. 3. The agreement was that the applt. 
would pay a sum of Bs. lOOl & would also give 
silver & brass utensils to the value of Bs. 152. 
The tilah ceremony was performed at Auranga- 
bad, where the resps, resided, & the money 
was paid partly before & partly at that time. 
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Soon after the performance of the ceremony, 
reap. 3 had some sort of a fit, which led the 
applt. to make an enquiry with the result that 
it was found that the bridegroom was an 
epileptic subject. The applt. then broke off the 
marriage A demanded back the sum of Bs. 1152 
which be had paid to reaps. 1 & 2. The Cts. 
below held that tbe applt. was entitled to a 
decree for a sum of Rs. 909-6-9, excluding the 
amount which had been spent on the tilalc 
ceremony. The final Gt. of fact modified the 
decree of the learned Munsif by directing that 
the decree would be against resps. 1 & 2 alone 

not against resp, 3. Resps. 1 & 2 appealed to 
this Ct., & Shearer, J. allowed the appeal, 
holding that the agreement between the applt. 
k the major resps. was an agreement only, a 
mere nudurn pactum^ & not a contract, & 
further, holding that if the tilalc was a condi- 
tional gift, then the applt. was not entitled to 
recovery of the money inasmuch as the msirriage 
did not take place on account of his own 
default. 

[2] The questions which have been urged 
before us were considered by a Bench of this 
Ct. in a very recent decision which has not yet 
been reported; Dharnidhar v. Kanhji Saliayt 
S. A. No, 1409 of 1946 : ( A.I.B. (36)1949 Pat. 250). 
In my opinion, tiiat decision covers the present 
case it relieves us of the duty of a fresh exami- 
nation of the case law on the subject. Two 
questions arose for decision in that case: firstly, 
whether an agreement to make a payment to 
a father in consideration of the marriage of 
his son or daughter is illegal & against public 
policy, k therefore, hit by S. 23, Contract Act, 
A secondly, whether the money paid under 
sich an agreement can be recovered after the 
contract had been resiled from by the pltf. 
himself. Manohar Lall J. referred to the deci- 
sions in Bakshi Das v. Nadu DaSt 1 C. L. J. 
261; Kristnayya t. Lakshmi Narayanan 32 
Mad. 185 : (3 I. o. 654); Bamsumaran Prasad 
V. Gobinda DaSt 5 Pat. 646 : (A. I. B, (iS) 1926 
Pat. 582) & a large number of other decisions 
on the subject, & held that in the case before 
him it had not been proved that tbe contract 
was immoral or illegal. Ramaswami J. the 
other member of the Bench, was inclined to 
hold that the contract was opposed to public 
policy, & therefore, void. Both the Judges, 
however, answered the second question in the 
affirmative. Manohar Lall J. expressed him- 
self as follows : 

me assume, however, that the contract was 
illegal per S6 & therefore ab initio void. Even on this 
eapposition the deft, cannot retain the amount which 
be has received from the pltf. because the pltf. in 
suing to recover possession of his Ba. 2250 is not 
carrying oat the illegal transaction but is seeking to 
put himself & the deft, as far as possible in the same 
position as they were before that transaotion was 
determined upon, k it is the deft, who is relying upon 
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tbe illegal contract & is seeking to make title to the 
money through & by means of it.** 

Reference was made to the decision in Pether- 
permal Cketty v. Muniandiservai, 36 I. A. 98: 

(35 cal. 551 P. c.) & other decisions. It was 
further observed that although a Ct. may not 
enforce an agreement to pay money to the 
parents or guardian of an intended bride or 
bridegroom on the ground that the agreement 
is opposed to public policy, yet a suit is main- 
tainable for tbe recovery of the sum actually 
paid, pursuant to the agreement, if the contract 
is broken & tbe marriage does not take place. 

It was observed that the Gt. would re^ an 
implied condition in the contract that the 
money would be returned if the marriage does 
not take place. Ramaswami J. also considered 
the question & stated that when the marriage 
is not performed there is ample authority in 
support of the view that the money should be 
refunded. Learned counsel for the resps. had 
contended before us that the agreement was 
ab initio void, as it was immoral & against 
public policy. It is, I think, uonecesaary in this 
appeal to decide the question whether a con- 
tract or agreement for payment of money to a 
father in consideration of the marriage of his 
son or daughter is immoral or against public 
policy, & therefore, hit by s. 23, Contract Act. 
Assuming that the agreement or contract was 
invalid, the question still remains whether the 
applt. is entitled to get back the money wheni 
the marriage has not been performed. That 
question has been authoritatively answered by 
a Bench of this Ct & it is not necessary to 
examine in detail the cises which have already 
been examined k referred to in that decision. l 
Learned counsel for the resps. has sought to 
distinguish that decision on the ground that the 
money in that case was paid for purchasing 
ornaments for the bride, & therefore, the claim 
of the pltf. in that ease could be treated as a 
suit for recovery of money had & received. It 
appears, however, from that decision that what 
was found was that the pltf. the father of the 
girl, had paid Bs. 2250 to the deft, in order that 
the latter might consent to the marriage of his 
son with the pltf.'s daughter. The decision was, 
therefore, based on an agreement to make a 
payment to the father of the bridegroom, so 
that he might consent to the marriage of his 
son with the pltf.'s daughter. On that basis it 
was decided that even if the contract was illegal 
per sc, & therefore, ah initio void, the pltf. 
was still entitled to get back the money when 
the marriage was not performed. I think the 
same principle would apply in the present case. 
The payment was made by the applt. to the 
two major resps. in consideration of their con- 
senting to the marriage of resp. 3 with the 
applt. ’s daughter. The Cts. below have con- 
currently found that the applt. was justified in 
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breaking ofif the marriage on the ground that 
resp. 8 was subjeot to epileptic fits. The present 
case is even stronger than the case in Dharanidhar 
V. Kankji Sahay, 3. a. no, 1409 of 1946 : (a. i r. 
<36) 1049 Pat. 250). In that case the pltf. had dia. 
closed no grounds why the marriage was broken off. 
In the case before us it has been found by the 
Ots. below that the applt. was justified in breaks 
ing off the marriage. That being the position, the 
Uipplt. is clearly entitled to tlie money which had 
been paid to the two major resps. 

[ 3 ] Learned counsel for the resps. has also con- 
tended before us that there lias been a part per- 
formance of the contract, &; in view of such part 
performance the money cannot be returned. He 
has relied on Eearley v. Thomson, (i890) 24Q.B.D. 
742 : (69 L. J. Q. B. 288). I am unable to appreciate 
this argument. The money was paid for the mar- 
riage & no marriage has been performed. It is 
beyond any dispute that the performance of the 
tilak ceremony is no part of the performance of 
! a marriage. The claim of the applt. cannot, in 
i my opinion, be resisted on the principle of part 
^performance. 

[4] For these reasons I would allow this ap- 
peal, set aside the order of the learned Judge of 
this Ct. & restore that of the learned Addl. Sub- 
ordinate Judge. The applt. will get a decree against 
resps. 1 & 2 for the amount found by the learned 
Addl. Subordinate Judge. The applt. will be en- 
titled to his costs from resps. l & 2. There was no 
decree against resp. 3, & the applt. must pay the 
costs of resp. 3 in this Ct. 

[5] Agarwala C. J. — I agree. 

JS.G.D. Appeal allowed. 

k* L R. (38) 1951 Patna 521 [0, N. U6.] 
Jha 0. J. AND Reuben J. 

Sonabashi Kuer d others — Applt s. v. Chau- 
dhury Ramdeo Singh — Resp. 

A. F. O. D. No. 292 of 1946, D/- 21-8-1950. 

(a) Civil P. C. (1908), O. 8, R. 5 - Claim to pre- 
empt — Custom — Absence of its existence in written 
statement — Muhammadan Law — Pre-emption. 

As a matter of custom, the right of pre-emption in 
Bcoordance with Hanad law erists between Hindus in 
Bihar. The olaim in plaint to pre-empt, by necessary 
implication pleads the existence of such a custom, & the 
absence of a pleading of its non-existence in the written 
statement amounts to an admission of its existence. 

[Para 4] 

Anno : 0. P. C., O. 8, B. 5, N. 2, 

(b) Muhammadan Law-Pre-emption — Talabs — 
Who can make. 

The demand maybe made by the pre-emptor himself or 
his agent, When the pre-emptor ia a minor the demand 
made by bis de facto guardian ia valid. [Para 6] 

(c) Muhammadan Law — Pre-emption-~Talahs — 
Formalities — Specification of property, 

Not much importance is attached to the form in which 
the taJab’i'mouittaibat is expressed, ^he important thing 
Is that it must be made immediately on receipt of infor- 
matUm of the sale & i^s meaning must be dear. But the 
talabi’iSJUiih^had must be performed on the property, or 
te the vendor, or tfaa vendee, as the oase may be, it 
.|ntt8i be in ilM presence of wltneBses. It is necessary also 
1961 Fat./66 A 67 


that tho witnesses should be called on to boar witness to 
the performance of the ialahs. There is no particular eet 
form, but the property in respect of which the demand la 
being made should be specified. Nonsuch requirement ia 
mentioned in respect of the talabA-mowasibat. However 
in tho talab-i'iAUish had full details of the property need 
not be given. There would be a sufficient specification of 
tho property, if the ialab contains a description which 
makes tbe property identifiable. [Paras 10, 11] 

(d) Civil P. C. (1908), O. 41, R. 22 ^ Omission to 
iile cross-objection or appeal. 

Where the alternative relief claimed by the pltf. was 
based on a different cause of action from the other relief 
& was refused & no appeal or cress-objection had been 
filed by the pltf. the pltf. cannot raise the point in the 
appeal filed by the deft. [Para 18] 

Anno, 0, P. G., 0. 41, R. 22, N. 6, 

Qanesh Sharvia. Medni FrasadSingh d BraJ Eishore 
Narain Singh — for Applts ; Mahabir Prasad, D. N, 
Varma, Bhagirath Bai d Badhika Eaman Prasad — 
for Eespt 

Reuben J. — This appeal by the defts. ia 
direoted against a decree for pre- emption granted 
by’ the Addl. Subordinate Judge at Arrah. 

[2] It arises out of a suit for specific perfor- 
mance of a contract for the sale of two annas 
share in milkiat property in mauza Kurasan, 
bearing tauzi No. 14290, in pursuance of a deed of 
contract executed by the deft, first party in favour 
of the pltf. It was alleged in the plaint that, 
despite this contract tbe deft, first party, on 
12- 6*1943, sold this property to the defts*. second 
party. The pltf., as an alternative to the prayar 
for specific performance, claimed pre- emption as 
being a co-sharer proprietor in respect of eight 
annas share in tauzi No. 14290. The learned Sub. 
ordinate Judge found that there was a contract 
to sell as alleged, & that the defts’. second party 
purchased the property with knowledge of the 
contract to sell but he refused specific perfor- 
mance on the ground that the pltf. is a minor & 
the contract was unenforceable for want of 
mutuality. Only the defts. have appealed, 

[ 3 ] Two points were urged on behalf of the 
applts. : ( 1 ) that pre-emption between Hindus in 
Bibar applies as a matter of custom, & the pltf. 
must fail in this case, because he has not pleaded 
the custom of pre-emption and ( 2 ) that the claim 
to pre-emption must fail on the ground that the 
demands ( talabs) necessary to establish the right 
to pre- emption have not been properly performed. 

[ 4 ] It is now well establish^ that, as a matter 
of custom, the right of pre-emption in accordance 
with Hanafi law exists between Hindus in Bihar, 

& it is hardly necessary to enumerate reported 
decisions in which the existence of such a custom 
has been recognised. So well recognised, apparent- 
ly, ia this custom that the pltf. in this oase did 
not think it necessary expressly to plead its exis. 
tence. The olaim to pre empt, however, by neces- 
sary implication, pleaded the existence of such a 
custom, & the absence of a pleading of its non- 
existence in the written statement amounts to an 
admission of its existence. It is clear from the 
record that the parties proceeded on the basis that 
such a custom exists, & no issue on the point was 
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raised. Ib 13 too late to raise the point in appeal. 

A sufficient reply is contained in the observation 
■with which the Judicial Committee dismissed a 
similar objection in Jadu Lai v. Janhi Koer, 39 

I. A. lOl; (39 cal. 915 P. C.) : 

“In the ease of Fakir Bawat v. Emarnbaksh, Beng, 
L. K. Sup, Yo). 35 : (1SG3 W. B. 143 F. B.) anF. B. of 
the H. G. of Bengal gave judicial recognition to the 
existence of the right of pre-emption among the Hindus 
of Bihar ..... 

In their Lordships’ judgment the decision in Fakir 
Bawat^s case, {Beng. L. K. Sup. Vol. 35i 1863 W. R. 143 
F. B.) is conclusive on the point raised on behalf of the 
defts. Their abstention from taking the objection in a 
definite & distinct form at the earliest stage of the case 
was, it may fairly he presumed, due to the explicit 
enunciation of the law in the ruling referred to.” 

[ 5 ] This brings me to the second point. It is 
well recognised that the right of pre-emption is a 
ver^ feeble one, & that it will be defeated by any 
failure to comply with the strict requirements of 
the Muhammadan law relating to the perfor- 
mance of the demands fiaZafosL There are two 
such demands, talab-i mowasihat which must 
follow immediately the receipt of information of 
the Eale which gives rise to the right to pre. empt, 
& talab.uishtish which the pre-emptor is required 
to perform with as little delay as possible in the 
presence of witnesses, either on the premises in 
dispute or in the presence of the vendor or of the 
vendee. The Subordinate Judge has accepted the 
evidence of the pltf's witnesses regarding the 
performance of the two demands, & no sufficient 
reason has been shown to us why we should differ 
from him as regards the reliability of these 
witnesses & the weight to be attached to the 
evidence given by them. Ib is contended, however, 
that the demands as performed according to the 
evidence are defective on several grounds: (a) that 
they were perfornaed by Chlbudhury Mahadeo 
Singh, who is neither the legal guardian nor the 
agent of the minor pltf, ; (b) that knowledge of 
the sale of the property by the deft, first party to 
the defts*. second party was received by Shy am 
Sunder Lai, an agent of the pltf., on 12-6-1943 at 
about noon, but the first demand was performed 
much later by Ghaudhury Mahadeo Singh on 
getting information of the sale from Shy am 
Sunder Lai, and lei that the performance of both 
the demands was defective because no specifica- 
tion was given of the property in respect of which 
the demands were being made; in fact, it is not 
even clear that Ghaudhury Mahadeo Singh knew 
that property had been sold by the deft, first 
party to the defts*. second party. 

[6] There is no substance in the first two 
grounds. The pltf. is the son of Ghaudhury Mahadeo 
Singh’s brother, who is an Advocate practising at 
Benares. The family is joint, & Ghaudhury Mahadeo 
Singh, who is the elder brother is the managing 
member. It is admitte'l also that he looks after the 
separate property of the minor pltf. which includes 
the eight annas share in tauzi No. 14290 in village 
Kurasan, In fact Ghaudhury Mahadeo Singh is 


the de facto guardian of the nainor in respect of 
this property. Shyam Sundar Lai is merely* 
subordinate servant. It was not for him to decide 
whether or not his master would exercise his- 
right of pre-emption. All that be could do, k th& 
evidence is that he did, was to inform as soon 
as he reasonably could, Ghaudhury Mahadeo 
Singh, who was acting as the guardian of the 
minor. The demand ( talah) may be made eithen 
by the pre.emptor himself or by his agent. In the 
circumstances of this case, there can be no doubt 
that Ghaudhury Mahadeo Singh had the authority 
to make the demand on behalf of the minor, & 
according to the evidence, be made the demanda 
as soon as he got information of the sale fronn 
Shyam Sunder Lai. The demands therefore, areF 
not invalidated on either of the two grounds put 
forward. 

[ 7 ] With regard to the third ground, it is neces- 
sary, first of all, to see what the text books say 
about the essentials necessary for the proper 
performance of the demands. 

[8] I cite below the relevant passages firom 

Book XXX VIH, chap. H, of Hamilton’s Hedaya : 

“OlaimB to Shaffa are of three kinds. — The first of 
these is termed Talb Maioasibat, or immediate claim, 
where the Shafee prefers his claim the moment ho is- 
apprised of the sale being concluded; and this it is neoes- 
gary that he should do, inEomuch that if he makes any* 
delay his right is thereby invalidated; ..... 

It is not material in what words the claim is preferred; 
it being sufficient that they imply a claim. Thus if a. 
person say ‘I have claimed my Shaffa\ or ‘I shall claim 
my Skaffat or *I do claim my Shaffa^' all these are- 
good; for it is the meaning, & not the style or mode of 
expression, which is here considered, ^ 

The second mode of claim to Shaffa is termed the- 
Talb Tahreer wa-Ish-had, or claim by affirmation k 
taking to witness; and this also is requisite; beoauae- 
evidence is wanted in order to establish proof before the 
Kagistratea; and it is probable that the claimant cannot 
have witnesses to the Talb Mawasibat, as that is ex- 
pressed immediately on intimation being received of the- 
sale. It is therefore necessary afterwards to make thfr 
TaU) Ish had wa Takreer^ which is done by the Shafee^ 
taking some person to witness cither against the seller, if 
the ground sold be still in his possession,^ or against the- 
purchaser, or upon the spot regarding which the dispute- 
has arisen; and upon the Shafee thus taking some person 
to witness, his right of Shaffa is fully established dr- 
confirmed. 

» ♦ * • * 

The manner of claim by affirmation ds taking to witness- 
is, the claimant saying, ‘Such a person has bought such 
a house, of which I am the Shafee; I have alreadjt 
claimed my privilege of Shaffa, <t now again claim tf* 
be therefore loitness thereof. ‘(It reported from Ahoo 
Yoosaf that it is requisite that the name^ of the thing^ 
sold, i& particular boundaries, be specified because a 
claim is not valid unless the thing demanded be pre- 
cisely known,) * 

♦ • * * " 

The third mode of claim to Shaffa is termed Talh 

Khasoomat, or claim by litigation,— which ia performed 

by the Shafee petitioning the Eazee to command thn 

purchaser to surrender up the ground to him; the method 

of doing which will hereafter be particularly explained. 

0 * * , ♦ • 

When the Shafee goes to the Kazee k ctaima hia right, 
alleging that *Baoh a person haa purobaKd a house. Id 
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whloli ho hds tho right to Shaffct,* tlio Kot 2 ee iiiiiot first 
question the purohaser {tho doft. in the oause) coQooruiQg 
the property on whioh tho Sliafee grounds hia right o( 
Shdffd', and if ho aoknowledgo it, this is euffloient ground 
for the Kasee passing a decree; but if he deny it, the 
K,d3$$ must thm order the Shafee to bring witnesses to 
prove bis property; for the possession, whioh is apparent, 
may be owing to other causes than property; end a thing 
whioh is thus doubtful cannot ba admitted as a proof to 
the detriment of another, Kadooree alleges that the 
Kagee, before he applies to the deft, ought to ask the 
pltf. regarding the situation of the house its boun- 
daries] because if a man sue for the property of a 
Iwtise, it is requisite that he describes ifa situation Jt 
boundaries] and therefore he must do the same in 
claiming his right of Ska f fa.*' 

I have placed in italics the two passages which, 
in my opinion, are directly relevant to the present 
controversy, 

[9] In Baillie’a Digest (1365), Part I, we find a 

similar observation as regards talab-i-mowasibat, 

‘ There is some difference as to the words in which the 
demand should be expressed; but the correct opinion is 
that it is lawful in any words that intelligibly express 
the demand.” 

As regards t(il<ih-i~ishtish~h(idt the learned author 
says: 

“To give validity to the talab-isktish-had, it is required 
that it be made in the presence of the purchaser, or 
seller, or on the premises which are the subject of sale. 
And the person claiming the right of pre-emption should 
say, in the presence of one or other of these, '^Such a one 
has purchased this mansion (specifying its boundaries), 
& I have demanded the pre-emption, & now do demand 
it; bear ye witness to this.” 

[ 10 ] To the same effect are the following passages 

from Ameer Ali*s Muhammadan Daw, Edn. 4 : 

“A person who intends to advance a claim based on 
the right of pre-emption in respect of property which has 
been sold to another must immediately on receiving 
information of the sale, express in explicit terms his 
intention to olaim the property. The intention must be 
formulated in the shape of a demand. No express 
formula is necessary so long as the assertion of the right, 
or what is called a demand is expressed in unequivocal 
language; this is called ialab-i^moivasibat or immediate 
demand. 

• * « « • 

For the performance of the ceremony of Talab-i- 
ishiish-had the pre-emptor must take some witnesses with 
him to the vendor, if the property sold be still in his 
possession, or to the vendee or to the property which is 
the enbjeot-matter of the claim, And there, in the presence 
of the witnesses, he must say to the following effect: 
'*meh a person bought such a property (sufficiently 
indicating the same) of which I am the shafv, I have 
already claimed my right of shufa & now again claim it, 
be therefore witness thereof.” {The italics are mine,) 

From the above extracts, it is clear that not 
much importance is attached to the form in which 
the talab-umoiffasibat is expressed. The important 
thing is that it mast be made immediately on 
receipt of information of the sale & its meaning 
muet be clear. The essence of this demand is that 
; it must be immediate. According to Baillie, 
motoasibat means “jumping up.” If a person is to 
L aob on the spar of the moment, he cannot be 
I sipeoted to express himself in a set form. 

^^[11] Oonditions are different when we come to 
I ihe tdloitpifishttsh’had. This is a formal olaim, 
pcoTided foil as we are told by the Hedaya, 


because evidence is wanted to prove the making 
of the demand when the matter goes to Ct. i<; it 
is possible that there may be no witnesses present 
at the tirne tho talah-i mowaaihdt is performed. 
It is provided that the tcildh-i.ishtish-hdd must 
be performed on the property, or to the vendor, 
or the vendee, as the case may be, & that it must 
be in the presence of witnesses. It is necessary 
also that the witnesses should be called on to bear 
witness to the performance * of the talahs: UednA 
Prashad v, Suresh Chandra, 2i Pat. 799 : (a.i.r.* 
(30) 1943 Pat. 96). Here, again, we do not find anyt 
particular set form, but the authorities I have 
cited above require that the property in respect of ! 
which the demand is being made should be speoi-: ^ 
fied. No such requirement is mentioned in respect 
of the talab-i^mowasihat. The reason for this 
difference appears to me to lie in the different 
circumstances & the different purposes intended to 
be served by them. The talah-i. mowcisihat follows 
immediately the receipt of the information of the 
sale. This circumstance is by itself sufficient to 
show that the talah is performed in respect of the 
property covered by the sale. This talab is meant 
to give expression at oaee to the decision of the 
pre-emptor to pre-empt, Theaecond demand comes 
at a later stage db is for the purpose of providing 
evidence that the demand has besn made. The 
witnesses must be in a position to say what pro- 
perty the talah related to. Unless some specifica- 
tion of the property is made, they will not know 
what the demand is for, It has been objected on 
behalf of the resps. that it would be absurd to 
expect the pre-emptor to give in detail particulars 
of the property which he intends to pre-empt, it 
being quite possible that the property consists of 
a hundred different plots of land. I do not think 
that it is contemplated that in the talab-i-isktish- 
had full details of the property should be given. 
This is indicated by the form of description sug- 
gested by the different authorities. See, for in- 
stance, the passages cited from Ameer Aii*s 
Muhammadan Law and Baillie’s Digest. I think 
there would be a sufficient specification of the pro- 
perty, if the talah contains a description which 
makes the property identifiable; for instance, if 
the pre emptor, giving a general description of the 
property, mentions that it has been sold by such 
& such person to such other person & states that 
he claims it by right of pre-emption & has already 
made his first demand. Of course, it will depend 
upon the circumstances of each case whether the 
descriptiion is sufficient for this purpose. See, for 
instance, the decision of Sioha J. (Ramaswami J, 
agreeing) in Cagadhav Singh v. Padha Prasad 
Singh, First Appeal no. ii6 of *1947, d/. 8-4-1949 
where his Lordship observed: 

“It would appear that it Is essential to the performance 
01 the ceremonies connected with pre-emption that the 
pre-emptor while performing the ceremony of talah-i, 

property in respect of 
whioh he is proclaiming his right of pre-emption. Simply 

hiB saying that he was demanding pre-emption of whal- 
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e^er properties have bee a purchased by the deft, will 
not be enough compliance with the requirements of the 
law.” 

The description was found insufScienfc by his 
Lordship in the peculiar circumstances of the case 
with which he was dealin^i the right of pre- 
emption being claimed only in respect of a portion 
of the property sold. In his Lordship’s opinion, 
the form of description deposed to by the wit- 
nesses to the talab-i-ishtish-had was a vague 
formula evolved by the pltf. & his witnesses to 
meet the difficulties arising out of the case. 

[12] Let us now look at the evidence in the light 
of the above remarks. The share of the deft, first 
party in tauzi no. 14290 in village Kurasan is 
eight annas. Ths subject-matter of the eonbraot 
for sale betweer. the pltf. & the deft, first party 
was two annas out of this eight annas. The sale 
by the deft, first party in favour of the defts. 
second party is two annas for a consideration 
stated in the sale deed bo be Rs. 5,500. 

[13] Shyam Sunder Lai {p. w. a) deposes that 
he learnt about the proposed sale in favour of the 
defts'. second party when the deft, first party was 
going to Bhabua to execute the sale deed. He, 
thereupon, went with the consideration money & 
asked the deft, first party to complete the sale in 
favour of his master in accordance with the con- 
tract for sale. At the same time, he informed the 
defts’. second party about the contract. This 
happened at Bhabua. The defts. nevertheless, 
persisted & after filing protest petns. in the offices 
of the Sub- Registrar & the Sub- Divisional Officer 
at Bhabua, the witness informed Ohaudhury 
Mahadeo Singh, who immediately made his first 
demand. It is not clear from the deposition of 
this witness, or from the plaint or from the two 
petns. filed by him that day, whether he knew 
that the sale in favour of the defts'. second party 
related to a two anna share & not to the entire 
share of the deft, first party. As such, the sale did 
not affect the contract for sale between the deft, first 
party & the pltf. Apparently, however, the witness 
& Ohaudhury Mahadeo Singh regarded it as so 
interfering. It is not impossible, therefore, that 
the witness & also Ohaudhury Mahadeo Singh 
were under the impression that the sale in favour 
of the defts. second party related to the entire 
eight annas interest of the deft, first party. I am 
prepared, however, bo take it that they knew that 
the sale related to two annas only,^ This is not 
inconsistent with their feeling that it affected the 
contract for sale, because, being local people & 
aware of the circumstances of the deft, first party, 
they may have known that the intention of the 
deft, first party was to sell only two annas share 
& not more, so that the sale in favour of the defts. 
second party necessarily meant that she would be 
unwilling to oomplete the sale in favour of the 

pltf. _ 

[14] Ram Saroop Singh (P. W. 6) & Ohaudhury 

Mahadeo Singh (P. w. 9) are the other witnesses 


regarding the first demand. From their deposition, 
it appears that it waS made immediately informa- 
tion of the sale being given to Ohaudhury Mahadeo 
Singh by Shyam Sunder Lai. In these circum- 
stances, there can be no doubt as to the property 
in respeot of which the demand was made, & 
there would seem to be no defect in the firat 
demand. 

[15] The second demand is said to have been 
made at the spot on the next day. [After giving 
the evidence of the witnesses relating to this 
demand his Lordship proceeded.] 

[16] If we accept this evidence at its face value, 
it proves that Ohaudhury Mahadeo Singh & Shyam 
Sunder Lai went to Kurasan in the morning. 
They proceeded direct to the spot, Ohaudhury 
Mahadeo Singh made the demand on the bcthuht 
land west of the pokhar & then the two of them 
returned to their chowfii. Apparently, till they 
came to the chowni they did not talk to anybody 
apart from citing the witnesses Hira & Bwhan on 
the spot. These two men were chance witnesses. 
In the course of the demand, no description was 
given of the property, the utmost that happened 
being that Ohaudhury Mahadeo Singh, pointing 
to the land, stated that Ramdeo Singh, the pltf. 
had a right of pre-emption over the property, & 
he (Ohaudhury Mahadeo Singh) was making the 
second demand on his behalf. As has been stated, 
the property sold was a two annas share in the 
milkiat property. Mere pointing at the balcasht 
land would not bo sufficient to indicate to the 
witnesses that the demand was being made in 
respeot of this share. In fact, it would give them 
(the witnesses) practically no information as to 
what the demand was about. Much^ stress has 
been laid on the statement with whioh i^han 
Singh began his deposition, namely, that “Sona- 
basi (deft, first party) sold her share to Lallan & 
Mangal' ’ (defts*. second party). It- is sufficient, it 
is Stated, that the witnesses should know what 
property the demand was for; it is not neoemary. 
that the property should be actually desoril^. 
Even if we accept this proposition, I do not think 
that this statement of the witness means that he 
knew what property the demand related to. The 
statement on which reliance is placed was made 
by the witness in 1946. three years after the 
second demand. The second demand took plaw 
the day after the sale by the deft, first party^ in 
favour of the defts’. second party. There is notlung 
to show that on the day of the demand the 
witness knew about the sale in question & 
reason to connect that sale with the demand nu^de 
by Ohaudhury Mahadeo Singh at the spot. 

[17] On the above grounds, 1 am satisfied that 
the second demand was defective inasmuch as the 
property in respect of which it vras being mado 
was not identifiably specified. Therefore, tbo 
decree of the learned Subordinate Judge cannot 
stand. 
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[16} On b6l^U of tho pltf.-rssp. it has been 
Qfgsd that 6 Y 611 if the decree for pre-emption be 
set aside, the pltf, should be given a decree for 
Bpeoifio performance. It is pointed out that the 
Subordinate Judge has found in his favour both 
as regards the existence of the contract for sale & 
as regards notice to the defts'. second party. It is 
urged that the well -known case of Mir Sarwarjan 
V. Fakhruddin, 39 I. A. i : (39 oal. 232 P. c.) on 
which reliance was placed by the learned Subor- 
dinate Judge, is distinguishable, because, whereas 
that case related to a Mahomedan minor, we are 
concerned with a contract entered into by the 
harta of a joint family, to which the minor, a 
Hindu, belongs, that karta being also the guardian 
of the minor as regards his separate property. 
The alternative relief for a decree for specific 
performance asked for by the pltf. was based on 
a different cause of action from the relief for pre- 
emption, It was refused by the learned Subor- 
dinate Judge, & no appeal or cross- objection has 
been filed in respect thereto. As held in Anaih 
Nath V. Dwarka Nath, 20 P. h. T. 359 : (A. I. E. 
(26) 1939 P. C 86), it is not open to the pltf, to raise 
the point now. On the merits, also, I do not think 
that the pltf. would be entitled to succeed [vide 
Bambilas v, Lokenath, 27 Pat. 143 : (A. i. R, (36) 
1949 Fat. 405).) 

[ 19 ] In the result, I would allow this appeal, set 
aside the decree of the Subordinate Judge & dis- 
miss the suit with costs throughout- 

[20] Jha C. J. ^ I agree. 

D.H, Appeal allowed. 

A« L R. (38) 1931 Patna 523 [G. N. 147.] 
Manohab Lall akd Mahabir Prasad JJ. 

Jagadish Chandra Deo Dhahal Deh — Applt. 
v. "Kanai Lai Nandi & another — iJesps. 

A. P. A. D. No. 980 of 1946, D/- 3M.1949. 

Tenancy Laws — Chota Nagpur Tenancy Act (VI 
16] of 1908), S. 21, as amended by Act XXV [25] of 
1947 — Raiyat digging out land from his holding for 
improving it — Manufacture of bricks from earth dug 
—Liability — Injunction — Grant of— Speciiic Relief 
Act (1877), S. 54. 

A raiyat dug out earth from his holding for the purpose 
61 improvement but instead of allowing it to remain 
there, he manufaetured brioks not for his own purposee 
but for oommeroial purposes & thereby made a profit out 
of it. The landlord brought a Duit fox permanent injuno' 
tion restraining the raiyat from manufacturing bricks 
from the earth of the land & also for damages for the 
earth removed. 

Seld that the deft, was not entitled to manufacture 
Jbnuke for the purpose of selling by virtue of S. 21 & 
therefore he was liable to pay for the value of the earth 
removed : A. I. B. (80) 1943 Pat. 81 and A, I. R. (28) 1941 
Pat. 18, Rel, on> [Faxas 8, 4, 5] 

' Meld further that as the deft, had committed no 
^wrong in digging out the land for improving the holding 
JUO. permanent injunetion could be granted in this case. 
Tf„^ deft. at any time is found to be misusing the land 

that base a prbper case for injaaotion besides damages 
Tuny arise; [Para 6] 

Bpeoifio Belief Aot, B. S4, N. 11, 


jB, 0, De tft S, K. Mazumdar — for Applt. ; (?. C. 
MuJcharji d JR. K. Bagohi — for Besps, 

Manohar Lall J , — This is an appeal by the 
pltf. who is aggrieved by the decision of the 
learned Special Subordinate Judge of Chaibasea, 
dated 27-2-1946, by which he has dismissed the 
pltf's. suit which was instituted for a permanenb 
injunction restraining the deft. 1 from manu- 
facturing brioks from the earth of the land des- 
cribed in Sch. A & also for recovery of Rs. 61-8-0 
as damages against the deft, for removing the 
earth in the form of bricks, 

[2] The facta found by the Gtg. below are that 
the pltf. is a landlord & he let out survey plot 
NO. 132 in village Galudih to deft. 1 as a raiyat. 
The deft, i dug out the earth from the surface of 
this holding & instead of allowing it to remain 
there, he manufactured bricks not for hia own 
purposes but for commercial purposes ; thereby 
he made profit out of which the pltf. claimed 
Ra. 42-8-0 being royalty at the rate of Es. 20.8.0 for 
one lakh of the bricks sold. 

[3] Upon these findings, it is clear to us that in 
accordance with the provisions of 0. 21, Chota 
Nagpur Tenancy Act, as ano ended by Act XXY 
[26] of 1947, the deft, had no right whatsoever to 
manufacture the bricks which were not required 
for the domeatio or agricultural purposes of the 
raiyat & his family. 

[4] Mr. G. G. Mukharji on behalf of the respa. 
contends that as the landlord had made no 
arrangement in this village to receive the earth 
so removed, the tenant is not obliged to keep the 
earth on the holding & that he can even throw it 
away. Assuming that this argument is correct, in 
the present case it has been found that the tenant! 
did not throw away the earth but he sold it ini 
the form of bricks to strangers. This certainly bei 
is not entitled to do : see Purnendn Narayaiv 
Singh v. Narendra Nath, 23 P. L. T. 662 : (A LB. 
(30) 1943 Pat. 31); nor is the tenant entitled to sell 
even the loose stones lying on the surface : see 
Eusum Kamini v. Jagdish Chandra, 20 Fat, 96: 

(a. I, R. (28) 1941 Pat. 13). 

[53 The pltf. therefore, in our opinion, is entitled 
to the value of the earth which has been used in 
the bricks, & the finding of the trial Ot. that the 
damage suffered by the pltf. is Rs. 42-8-0 was not 
challenged in the first appeal to the appellate Ot. 

[6] Mr. B. 0. Do on behalf of the applt. con. 
tends that there should also be an injunction 
against the deft, restraining him from selling 
bricks which he manufactures on the land. His 
Bubmiaaion is that this is a continuing wrong, & 
the deft, should be restrained from indulging in 
this wrong continuously for all times. We do not 
agree with this contention because the deft, has 
committed no wrong in digging the earth because 
the finding is that he dug the land for the purposes 
of improvement. If the deft, at any time is found 
to be misusing the land in that case a proper case 
for injunction besides damages may arise. How 
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lean we restrain the tenant from digging the earth 
& then for disposing of that earth when the pltf. 
has not asked the deft to deliver that earth to 
him or when he has not made any arrangement 
for delivery of that earth? In any case we are 
not satisfied that this Ct. should exercise the 
power of restraining the deft, from digging the 
earth on the land if he digs it for the purposes of 
improving the holding. 

[7] The result is that the appeal is allowed, the 
decision of the learned Subordinate Judge is set 
aside A the pltf’e. suit decreed for recovery of 
Rs. 42-8-0 which will carry interest at 6 per cent 
from the date of the decree of the trial Gt. Each 
party will bear hia own costa in all the Cts. in the 
special eircumatances of this case. 

[s] Mahabir Prasad J. — I agree. 

K.S. Appeal alloiced. 
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Das & Nageshwar Prasad JJ. 

Tcjpal Saraogi d' others — Peinrs. v. Maha- 
deo Lai d others — Opposite Party. 

Civil Eevn. No. 102 of 1949, D/- 26 4-1949. 

Court-Fees Act (1870), S. 7 (iv) (c), Sch. II, Art. 17 
(vi) — Suit for title in guise oi partition suit— Stranger 
alienees impleaded — Court-fee. 

In a suit for partition of two houses, by the pltfa, the 
plaint alleged that they had 12 auuas share in the pro- 
perty & the deft, had 4 annas share, that the deft, exe- 
cuted a sale deed in respect of his four annas share in 
favour of strangers; & that therefore the pltfa. desired 
partition & separation of their 12 annas share. Some of 
the alienees were strangers to the family of the pltfs. & 
the deft. & were not cosharers or co-owners against whom 
partition could be claimed : 

Held that it could not be said that any incidental 
finding of fact was necessary in order to give the main 
relief which the pltfs. claimed so far as the stranger- 
alienees were concerned. Either the pltfs. were claiming 
no adjudication against the stranger-alienees or they 
were claiming an. adjudication to displace their title. As 
there could be no relief of partition against the strangera, 
the only relief claimed against them was the displacement 
of their title based on the transfers made in their favour, 
Thai would undoubtedly be an independent declaration of 
title not necessarily connected with the relief of partition. 
If no relief was claimed against the strangers, then they 
should not have been made parties to the litigation. 
Hence so far as the stranger-defts. were concerned, the 
suit was in substance, a suit for a declaration of title, in 
the guise of a partition suit. In such circumstances ad 
valorem court-fee was payable. [Para 7] 

Anno. Court-fees Act, S. 7 (iv) ( 0 ) N, 3, Bch. II, Art. 17 
(vi), N. 1. 

Sarjoo Prasad <& Kfishna Pralcash Sinha — for 
Petnrs; Govt. Pleader, Shambhu Prasad Singh, Thakur 
A. D, Sinha, Balram K. Sinka <& Bameshxvar Prasad 
Sixiha — for Opposite Party, 

Das J. — This appln. in revn. raises the ques“ 
tion of court-fees payable on the plaint — namelyi 
if court-fees are payable under Art. 17 (vi) of Sch. II» 
Court-fees Act, as in a simple suit for partition* 
or ad valorem court-fees as in a suit for title* 
where a declaration of title with a consequential 
relief is asked for. 


A. I. a 

[ 2 ] The petnrs. before us were the pltfs. in the 
Gt. below. The facts givieg rise to the appln. are 
the following. The petnrs. brought the suit, 
which was in form a suit for partition only, in 
respect of two houses situate in the town of 
Si wan. The petnrs. alleged that their share of the 
two houses was to the extent of 12 annas & the 
share of deft. 1 , who was the karta of the joint 
family of defts. 1 to 8, was to the extent of 4 
annas only. In para. 8 of the plaint the petnrs. 
stated that 

"deft. 1, with an ulterior motive, executed a fictitioUB 
Bale-deed in favour of deft. 8, his wife, without receipt of 
any consideration, d; later got a colourable eale-de^ln 
favour of deft. 9 & a colourable zarpeshgi deed in (avoax 
of deft. 10 & another colourable sale-deed in favour of 
deft, 11 — all without any con&ideration— executed either 
by deft, 8 or by deft. 1 or by both.” 

It was further averred that the afor^aid sale * 
deeds & zarpeshgi deed executed by defts. 1 & 8ln 
favour of defts. 9 to 11 were without consideration 
& of the nature of sham transactions. It may do 
observed here that defts. 9 to ll were strangers 
to both families & were not co-sharers or co-owners 
against whom partition could be claimed. In 
para. 9 the petnrs. stated that they did not want 
to keep the two houses joint & requested the 
defts. to partition the two houses. The defts. did 
not agree thereupon, the petnrs, brought the suit, 

& the main relief which the petnrs. claimed was 

put in the following form : ; 

“A decree for partition & separation of pltfs. three- i 
fourth share in the properties described below & separate 
possession over the same be passed in favour of the pltfs.” 

[3l The question that arose for consideration by 
the learned Subordinate Judge, in whose Ot. the 
suit was instituted by the aforesaid plaint, was 
the true nature of the suit : that is, whether the 
suit was a pure & simple suit for partition of the 
two houses as between co-owners, or a suit for a 
declaration of title as against strangers in the 
guiee of a suit for partition. The learned Subordi- 
nate Judge held, on a consideration of the plaint, 
that so far as the strangers were concerned, the 
suit was really a suit for title, namely, a suit for j 
a declaration of title & possession. In that view I 
of the matter he directed the petnrs. to pay ad j 
valorem court-fees. It is against this order of the | 
learned Subordinate Judge that the present appln. I 
in revn. ii directed;' I 

Ul Mr. Sarjoo Prasad appearing for the petnrs. I 
has contended before us that the suit was really I 
a suit for partition, pure & simple; because if one I 
co-owner made certain alienations, those aliena- I 
tions were not binding on the petnrs. & the fl 
petnrs. could get the only relief which they bad I 
asked for, namely, partition, without any adjadi- 1 
cation as to whether the transfers in favour of the fl 
strangers made by one of the co-owners wets I 
genuine or not. In the alternative he has contended ■ 
that in order to get the relief of partition, a find- fl 
ing as to the transfers in favour of the strangers 9 
might he incidentally necessary, but such a find- ^ 
ing cannot be called a relief by way of a deolara- J 
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tioD in its true sense. Learned counsel has taken 
us through a large number of decisions. In the 
F. B. decision of this Gfc. of Ra 7 }ikhelawan Sahu 
V. Sur&ndra Sahif IC Pat. 766 : {a. I. R. (25) 1938 
Pat. aa H*. B.) what is really meant by a “declara- 
tion” in its true sense has been explained, & it is 
pointed out that a mere finding which may be 
necessary in order to give relief to a party is not 
necessary a declaration in its true sense. Mr. 
Sarjoo Prasad has drawn pointed attention to the 
observations made at the bottom of p. 783, pp. 784 
A 785 of the report, particularly the following 

-observations occurring at p. 784 of the report : 

“XhG diatinetioa between the remedy sought & the 
finding of fact necessary to justify the granting of that 
remedy may be simply tested by considering whether the 
‘Pltf obtaining an order for possession but having been re- 
fused a formal ‘declaration’ in the decree oouli come to 
the appellate Ot. with a complaint that he bad not re- 
oeived the whole of the remedy for which he had asked. 
... In every suit for possession the pltf. cannot succeed 
unless he proves the facts necessary to establish his title, 
hut the real remedy which he seeks is a decree for delivery 
of possession 

BefereneG has also been made to the D. B. deci- 
sion in Ramautar v. Ram Gohind, 20 Pat. 780 : 
(a. I. R. (29) 1942 Pat. 60), whero the following 
principles were laid down : (l) So far as a suit 
imrporting to be for partition is actually in the 
nature of a title suit, ad valorem court-fees are 
■payable, whether the suit is regarded as governed 
by S. 7 (iv) (e), 7 (iii) or 7 (v), Court- fees Act, 1870; 
<2) caution must be observed, however, so as not 
to import into the plaint anything which it does 
not really contain either actually or by necessary 
implication ; in construing a plaint the Court , 
must take it as it is not as it ought to have been; 
a relief not asked for cannot be imported so as to 
charge oourt-fee thereon ; (3) a distinction must 
be drawn between oases where it is necessary for 
the pltf, to get a document declared void and oan- 
celled before he can get relief, and cases where 
the pltf. can obtain his relief without any such 
declaration and cancellation, upon a mere finding 
that the document does not afiect him ; that is to 
■say, the Court must distinguish between voidable 
documents wholly void documents, and between 
•declarations in the true sense and declarations 
flo called, which are merely the findings of fact 
necessary to give the pltf. relief. 

[6] Applying the aforesaid principles, the con- 
tention of Mr. Sarjoo Prasad is that the suit 
"which the petnrs. had brought was, in substance, 
•a suit for partition only, and in order to give the 
relief of partition, which was nothing more than 
a change in the mode of enjoyment of the two 
bouses, it was not necessary for the petnrs. to 
■obtain acy declaration as to the transfers alleged 
to have been made by one of the co-owners. It 
is pointed out that the same principles have been 
#eiterated in the latest F. B. decision of this 
•Oourt in Ma Rupia v. BhatVt Mahtont 23 Pat. 
•788 : (A. I. B. (81) 1944 Pat. 17 F, B.). Mr. Sarjoo 
Prasad has also drawn our attention to a decision 


of their Lordships of the Judicial Committee in 
Bijoy Oopal v. Krishna Mahishi I)d>i, 84 Cal. 
329 : (34 I. A. 87 P. c.), which was a suit by a 
reversioner on the death of a Hindu widow to 
recover immovable property of her husband, of 
which she was in possession for a widow's estate 
as his heir and of which she had granted a lease for 
term extending beyond her own life. It was there 
pointed out that the allegation made by the widow 
was voidable at the election of the reversionary 
heir who might aflSrm it or treat it as a nullity 
without the intervention of any Oourt there being 
nothing to set aside or cancel as a condition pre- 
cedent to his right of action. 

[6] The principles laid down in the aforesaid 
decisions are not disputed by Mr, Lalnarain Sinba, 
G-ovt, Pleader, appearing on behalf of Govt. He 
contends, however, that those principles do not 
apply in the present case. Mr. Lalnarain Sinha 
contends that the suit which the petnrs. had 
brought might have been a suit for partition, 
pure and simple, if the stranger- alienees had not 
been made parties, and if the petnrs. had not 
asked for an adjudication to displace the title 
based on the transfers made in their favour. 

[7] So far as the stranger-alienees are con- 
cerned, it is clear that the petnrs. do nob accept 
them as co- owners or co- sharers against whom 
the relief of partition can be claimed. It cannot, 
therefore, be said that any incidental finding of 
fact is necessary in order to give the main relief 
which the petnrs. claim, so far as the stranger- 
alienees are concerned. Either the petnrs, are 
claiming no adjudication against the stranger- 
alienees or they are claiming an adjudication to 
displace their title. As there can be no relief of I 
partition against the strangers, the only relief 
claimed against them is the displacement of their 
title based on the transfers made in their favour. 
That would undoubtedly be an independent decla- 
ration of title not necessarily connected with the 
relief of partition. If no relief is claimed against 
the strangers, then they should not have been 
made parties to the litigation. It seems to me 
that BO far as the stranger-defta. are concerned, 
the suit is, in substance, a suit for a declarationj 
of title, & the learned Subordinate Judge rightly 
held that the suit was a suit for title in the guise 
of a partition suit. Mr, Sarjoo Prasad has placed 
great reliance on the F. B. decision of the Madras 
High Court in Ramaswami v. Rangachariarj 
I. L. R. (1940) Mad. 259 ; (a. I. K. (2?) 1940 Mad. 
113 F. B.). That was a case in which the pltf. a 
Hindu minor, sued through his mother as nexff 
friend for partition of the properties of the joint 
family conaiating of himself, his father and hi a 
three brothers and for possession of his one-fifth 
share therein ; besides his father and his three 
brothers, the pltf. joined as defts. several other 
persons (strangers to the family) either as alienees 
of family properties or as creditors of the family. 
The pltf., stated that his father's transactions 
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were not binding on the family, bat he did not in 
terms ask for the setting aside of the alienations 
of family properties, or for declarations that his 
father’s other transactions were unenforceable 
against the estate. His prayers were for : (i) an 
account of the movable and immovable joint 
family properties, (ii) partition by metes and 
bounds of his one-fifth share, (iii) appointment of 
a receiver to manage the properties and collect 
the rents and income till the disposal of the suit, 
(iv) costs of the suit, and (v) such further and 
necessary reliefs as in the circumstances might 
be considered necessary and proper. It was held 
by the F. B. that in respect of the general relief 
for partition the provision which applied was 
Art. 17-B of Sch II, Court- fees Act, as amended in 
Madras (corresponding to Art. 17 (vi), Court-fees 
Act as applied in Bihar). In respect of the aliena- 
tions, it was held that the suit was one for posses- 
sion and S. 7 (v), CJourb-fees Act applied, inasmuch 
as possession had passed to the alienees. In res- 
pect of certain decrees passed against the pltf. in 
suits in which he had been impleaded as a party, 
it was held that the fee prescribed by S. 7 (iv- A), 
Court-fees Act as amended in Madras was payable. 
In regard to the other transactions of the father 
impugned by the pltf., it was held by the majo- 
rity of Judges, Abdur Rahman J. dissenting, that 
the pltf. could not be required to pay a separate 
court-fee as regards any of them, even though he 
had impleaded the several creditors or alienees, 
and even if the plaint had contained prayers for 
declarations or cancellations in respect of the 
said transactions. It was observed that the Court 
was bound as between the members of the family 
to decide which were the debts binding on the 
family before directing a division, whether the 
several persons interested in supporting the tran- 
sactions were before the Court or not. It was 
observed that the fact that the pltf. impleaded 
them would nob alter the position. Relying on the 
aforesaid decision, Mr. Sarjoo Prasad has con- 
tended that the petnrs. having alleged in the 
plaint that the co-owners were in possession in 
spite of the alienations, there could be no question 
of paying court- fees for setting aside the aliena- 
tions because it was not necessary for the petnrs. 
to ask for, nor did they actually ask for, setting 
aside those alienations. It is farther argued that 
the mere fact that the stranger alienees have been 
made parties would not alter the position, as was 
held in the case which their Lordships had before 
them in SainaswamVs casst (l. L- H* (1940) Mad. 
259 : A. I. R. (27) 1940 Mad. 119 F. B.). The dis- 
tinction, however, between the case which their 
Lordships had before them and the case before us 
is this in the case which their Lordships had 
before them it was observed that whether the 
strangers were before the Court or not, the Court 
was bound as between the members of the family 
to decide which were the debts binding on the 
family before directing a division. Therefore, it 


was pointed out that under the provisions of 
o. 1, R. 10 ( 2 ), Civil P. 0., the strangers could be 
added to the suit in order to enable the Court to 
adjudicate effectually and completely upon and 
settle all questions involved in the suit. In the 
case before us if the petnrs. had brought a simple 
suit for partition, it would have been unnecessary 
to determine the validity or otherwise of the 
transfers alleged to have been made by one of 
the co-owners, and the strangers could not have 
been added as parties under o. i, B. 10 ( 2 ), Civil 
P. C. The petnrs., however, have not only added 
those strangers as parties, hut have really claimed 
in tbe plaint that an adjudication should be made 
to the effect that the transfers made in favour of 
the strangers were transfers without considera- 
tion and of a sham character. I do not think that 
the principle laid down in the decision of Mamet- 
swa> 7 ni*s case^ (l. L .R. (1940) Mad. 259 : A. I. B. (27) 

1940 Mad. 113 F. B.) will apply to the present case. 

The suit which the petnrs. had brought was really 
of a composite nature: so far as the co-owners 
were concerned, it was a suit for partition ; but 
so fat as the strangers were concerned, the suit 
was really a suit for title in which it was claimed 
that the transfers made in favour of the str^gers 
by some of the co-owners were without considera- 
tion, and, therefore, of a sham nature. That 
being the position, I do not think the learned 
Subordinate Judge was wrong in his view that 
the suit was really a suit for title in the guise of | 
a partition suit in respect of the two houses in 
question. The decisions on which Mr. Sarjoo 
Prasad has relied, in which a distinction was 
drawn between a finding of fact necessary to give 
relief to a party and a declaration in its true and 
proper sense, do not seem to me to be applicable 
to this case where as against strangers to the 
family, the only relief that can be and is claimed , 
is an adjudication displacing their title to the 
houses. At tbe risk of repetition, I must again ! 
observe that as against the strangers no partition 
could be claimed. What is termed a “finding of 
fact” is really the main relief of title claimed 
against tbe strangers. In that view of the matter, 

I am of the opinion that the learned Subordinate 
Judge was right in his view that the suit was a 
suit for which ad valoTBm court-fees had to bo 

paid . j 

[8] There is a small inaccuracy in the calcula- 

tion made by the stamp reporter to which, I 
think, the attention of the learned Subordinate j 
Judge must be drawn. The stamp reporter had || 
made a calculation on the basis that the petnrs. I 
claimed two- thirds interest in the two houses. I 
As a matter of fact, the petnrs. were claiming I 
three-fourths interest in the two houses. I 

[ 9 ] I must also make it clear that it is 1 

to the petnrs. to amend the pleadings and strike ^ 
out such parties as may be considered unnecessary 

in a suit for partition, pure and simple. If the 
petnrs. amend their pleadings and strike out nn* £ 
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neoessary parties, the learned Subordinate Judge 
will have to consider the question of court, fees 
afresh. 

[10] For the reasons given above, I do not 
think there are any grounds for interference, and 
the applioation must be dismissed with costs. 
Hearing fee, two gold mohurs. 

[11] Nageshwar Frasad J.— 1 agree. 

R.G.D. Bevisioii dismissed* 
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B. P. SiNHA & G. P. SiNHA JJ. 

Baijnath Sao — AppU. v. Ba,m Prasad — 
Besp. 

A. F. A. D. No. 569 of 1948, D/- 19-2-1951. 

(a) Houses & Rents— Bihar Buildings (Lease Rent 
& Eviction) Control Act (III [3] of 1947), S. 18— 
Jurisdiction of Civil Ct.- Civil P. C. (1908), S. 9. 

In spite of the bar under S. 18, if the House Controller 
or the Comr. acts without jurisdiction or in excess of the 
jurisdiction as given to them under the Act, the civil Ct. 
has jurisdiction to determine whether or not an order 
passed by the House Controller or the Comr. is without 
jurisdiction or in excess of the jurisdiction conferred 
upon them by the Act. [Para 7] 

Anno. 0. P. 0.,S. 9 N. 53. 

(b) Houses & Rents — Bihar Buildings (Lease, Rent 
& Eviction) Control Act (III [3] of 1947), S. 18 — 
Jurisdiction of House Controller & Comr. — Civil P.C. 
(1908), S. 9. 

If a Ct. or a tribunal with limited jurisdiction is given 
authority under law to decide a particular matter, but 
the decision of that particular matter depends upon cer* 
tain preliminary findings of fact, that tribunal must have 
jurisdiction to decide those preliminary points of fact, & 
the civil Ct. will have no jurisdiction to go into the cor- 
rectness or otherwise of the findings of the tribunal in 
regard to those preliminary questions of fact. When an 
appln. for eviction is made under the Act, the House 
Controller or the Comr., as the case might be, has juris- 
diction to find out whether the parties stand in the re- 
lation of landlord & tenant : A. I. K. (18) 1926 Cal. 1101, 
A. I. R. (36) 1949 Mad. 780 & A. I. R. (27) 1940 Pat, 10 1, 
Eel* on, [Para 9] 

Anno. 0. P. 0., S. 9 N. 53. 

(c) Houses & Rents— Bihar Buildings (Lease, Rent 
& Eviction) Control Act (III [3} of 1947), S. 18 — 
Wrong decision of House Controller or Comr, — 
Civil P. C, (1908), S. 9. 

Where the House Controller & the Comr. had juris- 
diction to decide the question of eviction under the Act, 
their decision, either on law or on fact right or wrong is 
final und^r that Act & even if the decision was opposed 
to law, the civil Ct. can have no jurisdiction to go into 
that deoision in a collateral proceeding. [Para lOaj 

Anno. C. P. 0., S, 9 N. 5S. 

(d) T. P. Act (18821, S, 111— Applicability— Houses 
& Rents -Bihar Buildings (Lease, Rent & Eviction) 
Control Act (III [3j of 1947), S. 11. 

Section 111, T. P Aet, has no application to the pro- 
ceeding for eviction under the Bihat Buildings (Lease, 
Rent & Eviction) Control Act : A.I.R. (36) 1949 Mad, 780, 
Eel* on. [Para 11] 

Anno, T, P. Act, S. Ill, N, 1. 

K. C, Sanyal; Qaurishankar PS. dJ Baidyanaih Pd* 
II -for A^plL; E. Chaterji db A. N, Gk&iterfi — for 

Eeep* 

C. P. Sinlia J.— This is a deft’s, appeal which 
UTiBeff out of a suit died by the pltf. for a deolara- 
lion that the order of eviotion by the CJomr. of 
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the Patna Division, dated 29-8-1947, passed under 
the Bihar Buildings Control Act, 1947, is ultra 
vires, null & void, without jurisdiction k not 
binding on the pltf. ; the pltf has also prayed for 
the issue of a permanent injunction rt straining- 
the deft, from ousting the pltf. from any portion 
of holdiug NO. 23, oirole No. IG ward no. 3, situate- 
in inahalla Sabzibagh of Bankipur. 

[2] The first Ct, dismissed the suit, but it has- 
been decreed on appeal by Mr. K. K. Dutta, AddK 
Subordinate Judge, 2nd Ct. Patna, by his judg- 
ment dated 23-2-1948. 

[3] The pltf.’s ease is that the entire holding 
NO. 23 as well as holding No. 22, which is adjacent, 
north of it, belonged to Messrs. T. C. Palit & S. C. 
Palit, that out of these two holdings, holding 
No. 22 was the tenancy of the deft, applt. k the 
northern portion of holding No. 23 was in the 
tenancy of one Laehhrni Mistry & the southern, 
portion of holding No. 23, which is the portion in 
dispute, has been in the tenancy of the pltf.’s- 
family since several generations k the pUf. holds- 
a shop & also lives in it with his family. It ii5 
alleged by the pltf. that the deft, took a perma, 
nent settlement of holding No. 22 as well as the- 
northern portion of holding no. 23 from the pro- 
prietors by a deed dated 6-8-1946, & thereafter the- 
deft, applied to the House Controller, Patna for 
evicting the pltf. on the allegation that he had- 
purchased both the holdings Nos. 22 <fe 23. The 
House Controller had rejected the appln, of the 
deft, but on appeal, the Comr. has ordered the 
eviction of the pltf. The pltf. alleges that he is a 
permanent tenant of the holding & that there is 
no relationship of landlord & tenant between the 
deft. & the pltf. k therefore, according to him, the 
Bihar Buildings Control Act, 1947, had no appli- 
cation & consequently, the order of the Comr. 
under that Act is with cut jurisdiction. 

[4] The deft, denied that the pltf. had a perma- 
nent tenancy in the disputed katra k also alleged 
that by the aforesaid deed the deft, has acquired 
interest in the entire holding No. 23 including the* 
katra in the possession of the pltf. except to the- 
extent of 3 feet out of that katra which is in the 
pltf.'s occupation. The deft, pleaded further that 
the order passed by the Comr. was a valid order 
within hia jurisdiction k, as such, the suit wai 
barred under the provisions of the Act. 

[6] The learned lower appellate Cfc. has come- 
to the following findings ; that the civil Ct. iu 
spite of the provisions contained in 3. 18, ol. (a), 
Bihar Buildings Control Act, has the jurisdiction- 
to go into the question whether the Oomr.'s order 
has been passed against the provisions of this Act 
or in violation of the fundamental principles of 
judicial procedure k the civil Ct. has jurisdictioix 
to consider whether the order of the Comr. under 
that Act is ultra vires upon any of those grounds. 

It has been found farther that the pltf. has failed 
to prove that he had a permanent tenancy in tb& 
disputed katra. The Ct. below has also found that. 
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the disputed katra comprises the southern portion 
of municipal holding No. 23. The deft, had ad- 
mitted that the proprietors, namely, the Palife 
l)rothers, had made a permanent settlement in 
favour of the deft, by virtue of the deed, Ex. A, 
dated 6-8-46. The Ct below, upon a comparison 
of the boundaries & upon the construction of the 
deed (Ex. A) has found that the permanent settle- 
ment with the deft, includes the whole of the 
disputed katra excepting an area of 5i feet towards 
the south He has found further that there is no 
relationship of landlord & tenant between the 
■deft. & the plbf. with respect to that part of the 
disputed katra, namely, the southern portion up 
to a length of 5| feet, & upon that finding, he'has 
held that the order of the Gomr. evicting the pltf. 
is evidently without jurisdiction on that ground 
alone so far at least as that portion of the katra 
.is concerned. According to the Ct below, the 
entire katra constitutes only one room & it is not 
possible to evict the pltf. from any particular 
portion of it without evicting him from the whole, 
■it in that view of the matter, he has decreed the 
suit, holding that, as the deft had interest with 
respect to only a part oi the katra & because the 
Palit brothers, to whom the rest of the katra be- 
longed, did not join in the appln. for eviction, 
the appln. was not on behalf of the landlords of 
the entire katra &, therefore, there was no valid 
appln. under 8. li, el. ( 3 ) of the Act &, conse- 
•quently, the Gomr. had no jurisdiction to pass 
any order of eviction on such an appln. 

[6] It has been contended on behalf of the 
applt, that the civil Ot. has no jurisdiction to set 
aside the order of the Gomr. under the Bihar 
Buildings Control Act, 1947, on the findings arrived 
:at by the Ct below. It is also contended that the 
katra is only a sort of a verandah which is enclosed 
■by shutters & that there is no difiBculfcy in evict- 
ing the pltf. from that portion of the katra of 
which the deft, had taken settlement & farther 
that the deft, is the sole landlord so far as that 
portion of the katra is concerned & it is not a 
case of joint landlords. 

[ 7 ] The Bihar Buildings Control Act, 1947, is a 
special Act which the Legislature has enacted to 
meet the emergency created by the scarcity of 
house accommodation & to prevent, as far as 
possible, the spiral rise in the rent of houses. The 
statute is self-contained & has created a special 
■tribunal for deciding the rights & liabilities of the 
parties under that Act & has also provided for 
appeal against orders passed by the House Con- 

n of the 
it must 

be conceded, in spite of such a bar, that, if the 

ouso Controller or the Comr. acts without 
! jurisdiction or in excess of the jurisdiction as 
given to them under the Aot, the civil Ct. 
; has jurisdiction to determine whether or not an 
order passed by the House Controller or the 
Gomr. is without jurisdiction or in excess of the 


itroller. This Act has barred the jurisdictic 
Civil Cbs, under S. 18 of the Aot. But 


jurisdiction conferred upon them by the Act, 
Where the liability is statutory, the party must 
adopt the remedy given to him by the statute. In 
the light of these observations, I would now 
address myself to the consideration of the ques- 
tion whether the Comr. in this case has acted 
without jurisdiction or in excess of the jurisdic- 
tion as given to him under the Act. 

[8] Before I consider that question I would 
like to clear the ground of fact. Upon the find- 
ing of the Ot. below, the deft, has acquired a 
permanent right under his deed (bx. a) to the 
extent of 64^ feet in holding No. 28 & that the 
remaining area to the extent of si feet in that 
holding towards the south does nob belong to 
him. The Palit brothers, the proprietors, there- 
fore, have no interest in the said holding No. 28 
except to the extent of 5^ feet. The katra as 
appears from its very nature, can be held ^ 
different persons in specified parts without dis- 
turbing the possession of the respective holders 
of the other parts, 

[ 9 ] When an appln. for eviction is made under, 
the Act, the House Controller or the Gomr., as 
the case might be, has, to find out whether the 
parties stand in the relation of landlord & tenant. 
That would be the first question to decide before 
any action is taken under that Act, In the pre- 
sent case, it was not disputed before the House 
Controller or the Comr. that the pltf. was not 
the tenant of the deft. & in that view, the House 
Controller & the Gomr. had had no necessity of 
coming to an express finding on that point. The 
parties before the House Controller proceeded on 
the footing that they answered the definition of 
“tenant” & “landlord” as given in that Act & that 
there existed a relationship of landlord & tenant 
between them. But supposing this question had been 
raised before them, was it open to those authorities 
to come to a finding on that point to enable them 
to apply the provisions of the Bihar Buildings 
Control Act ? If the answer is in the affirmative, it 
must be held that the House Control authorities 
had jurisdiction to decide that question of fact. If 
that be so, can it be said that the tribunal has 
exceeded its jurisdiction as given under the Act 
or that it had no jurisdiction to decide t^t 
matter. In my view, if a Ot. or a tribunal with 
limited jurisdiction is given authority under law 
to decide a particular matter, but the decision of 
that particular matter depends upon certain pre- 
liminary findings of fact, that tribunal must have 
jurisdiction to decide those preliminary points of 
fact & the civil Ot. will have no jurisdiction to 
go into the correctness or otherwise of the fihd^ 
ings of the tribunal in regard to those preliminary 
questions of fact. 

[10] I would now consider the cases which luhve 
been cited at the Bar on the question of the 
jurisdiction of civil Ots. to review or revise the 
decision of a tribunal of limited jurisdiotion. ^ 
the case of Ishan Chandra v. Moomraj Khatki 
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A. I. R. (la) 1926 cal. iiOL : (97 1. c. 77O) tho foU 
lowing observations of Ghose J,, are very much 

apposite to the question before this Ct, 

'There oaunot be any question that a decree passed 
without jurisdiotioa is a ualUfcy. But the expression 
'juriediotioii* has noi unoftrn been used with ambiguity, 
& the distinotion between a judgment whore jurisdiotioa 
is assumed by the Gt. where there is absolute want of it 
A; where the Ot. ia the eserclse of its jurisdiotiou acted 
wrongly in disregard of the law has not always been 
borne in mind. This want ot disorimination in the use of 
the term has resulted in a good deal ot confusion. The 
distinotion between a defect of jurisdiotiou & an error or 
Irregularity in procedure is pointed oat in Hawes on the 
Jurisdiotiou of Courts thus : ‘In the former case, the 
whole proceedlug ia coruw non jndioe &> void, in the 
latter the proceeding cannot be impugned in a collate- 
ral action, even though it be erroneous upon its face, 
& even though it relates to a fact which in a former 
stage ot the proceeding might have been essential to con- 
let jurisdiotioa. It is examinable only on a direct proceed- 
ing as by an appeal or by a proceeding in the nature of 
an appeal, & where there is no remedy of that kind, it 
concludes for ever.” 

The aforesaid observafcioas of Ghoae, J. & the ques- 
tion (quotation?) from Hawes on the Jurisdiction of 
Courts, in my opinion, must conclude the matter. 
This case haa*been followed, in B, KrisJmamurthy 
v. S. Parthasarathy, A. I. R. (36) 1949 Mad 780 ; 
(1949-1 M. L. J. 412). In this case a similar ques- 
tion had arisen for decision namely whether the 
Civil Ct. can entertain a suit to set aside an order 
passed under the Madras Buildings (Lease & Rent 
Control) Act (xv [15] of 1946). The question raised 
in that case was that under the Madras' Act the 
decision of the tribunal was without jurisdiction 
becaruse notice to quit had not been given before 
action was taken under that Act for the eviction 
of the tenant & it was contended that, in the 
absence of a notice to quit, the Rent Controller 
under the Madras Act had no jurisdiction to deal 
with the appln. for eviction of the tenant, & 
upon a review of several cases of different H. Ct. 
it was held in that case that 

*‘if the question whioli is alleged to create the want of 
jurisdiction is one which the Ot. is bound te decide, the 
matter is not one relating to jutisdiebion;^ if there ia any 
error in the decision, it can only be remedied by an appeal 
or other proceeding known to law.” 

In Mangtu Lfil v. Secretary of State, 18 Pat. 
854 : (A. I. R. (27) 1940 Pat. 16 1) a similar view 
was taken though the facts were different. The 
<}ae8tion in that case was as to whether a civil 
Ot. was entitled to entertain a suit to set aside 
the decision of the Revenue Ct, under S. 45, 
Bengal Cess Act (IX [9] of 1830) to the effect that 
0033 was reojverable, & his Lordship Pazl Ali J. 
with whom Harries C, J. agreed, made the fol- 
lowing observations : 

‘The question whether cc 8B wis recoverable in this case 
under S. 46 of the Act was one to be decided by the 
Revenue Ot, which issued the certificate & if that Ot, has 
decided, rightly or wrongly, that the cess was recoverable 
and the claim made for the recovery was not barred by 
limitation, a suit can not be entertained in a civil Ot. to set 
aside that decision. A Civil Ot. can entertain a suit only 
if the order of the Revenue Ot. ia without jurisdiotion A: 
not beestuse the decision pronounced by the Ot, ia not 
oorreot.” 


Mr. Chatfcerji, the learned counsel on behalf of 
tlie reap, had himself cited the case in Krishna’ 
murihy v. S. Parthasarathy, A. I. R. (86) 1949 
Mad. 780 : (1949-1 M. L. J. 412), on another point 
which I will consider later, but that case is 
against him on the question of jurisdiction, as I 
have already indicated. He also cited the case of 
Secretary of State v. Mash tO Go,, A l. R. (27) 
1940 P. c. 105 : (i. L. R. (1940) Mad, 599) & relied 

upon a passage at p. liO which reads as follows: 

“It is settled law that the exclusion of the jurisdiction 
of the Civil Cts. is not to be readily inferred, but that such 
exchtsioD must either be e-xplioitly expressed or clearly 
implied. It is also well settled that even if jurisdiction is 
BO excluded, the Civil Ots. have jurisdiotioa to examine 
into case? where the provisions of the Act have not been 
complied with, or the statutory tribunal has not acted in 
conformity with the fundamental principles of judicial 
procedure." 

In my judgment, this case does not differ in 
principle from the other cases cited above in this 
connection lu the present Act with which we 
are concerned here the jurisdiction of the civil 
Cb. is excluded in the following terms which are 

to be found in S. 18 (3) of the Act : 

“The decision of the Gomr. subject only to such deci- 
sion, an order of the Controller shall be final, A shall not 
bo liable to be questioned in any Ot. of law whether tn ft 
suit or other proceeding by way of appeal or revn.” 

I would, therefore, hold that the civil Cb. had no 
jarisdiction to override the decision of the Oomr. 
under the Bihar Act of 1947. But the decision of 
the Oomr. can be final only to the extent of the 
deft’s portion of holding No. 23. On the finding 
of the (jfc. below, the deft, had no interest in the 
5^ feet of the holding to the south of it & there- 
fore, it was beyond the subject-matter of the 
decision of the Gomr. & as I have said above, 
this 5^ feet of holding No. 23 is severable from 
the rest & there is no difficulty in giving relief to 
the pltf. to the extent of that portion. 

[lua] Mr. Ohatterji on behalf of the reap, has 
contended that the jurisdiction of the House Con- 
troller & the Comr, was ousted from another 
point of veiw, namely, that the Pa lit brothers & 
the deft, being the joint lessors, no order of evic- 
tion could have been passed in law upon the 
appln. of only one of the joint lessors, namely, 
the deft. & has relied upon a number of authorities 
namely Baraboni Coal Concern Ltd. v. Gokul- 
ananda, 61 Cal. 318 : (a. i. R. (2i) 1934 p. c. 58) 
Satyesh Chandra v. Jillar Rahman, 27 c. L. 3, 
438 : (a.i,B. (6) 1919 Cal. 997), Jagdishwar Dayal 
Singh v. Dwarlca Singh, 12 Pat. 626 : (A. I, R. (20) 
1933 P. 0. 122) and Oopal Bam v. Dhakeshwar 
Per shad, 35 Cal. 807 : (7 0. L. J. 483) & the 
definition of 'landlord' and 'tenant' as given in 
the Act. There are two answers bo this conten- 
tion. One is that the Falit brothers & the 
deft, were not the joint lessors inasmuch as by 
the settlement as embodied in Ex. A the Palit 
brothers had made a permanent settlement of 
bolding Ko. 22, & the major part of holding No. 23 
with the deft. & therefore, the deft, was the sole 
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landlord o£ the plbf. so far as that portion was 
concerned. Therefore in terms those authorities 
have no application. The other answer is that if as I 
have held above the House Controller & the Comr. 
had jurisdiction to decide the question of eviction 
under the Act, their decision, either on law or 
on fact right or wrong was declared to be^nal 
under that Act & even if the decision was opposed 
jto law, the Civil Ct. can have no jurisdiction to 
Igo into that decision in a collateral proceeding. 
If the party feels aggrieved he must find his 
remedy within the four corners of that Act, & if 
no second appeal was provided under that Act, 
he can have no other remedy which is barred under 
S. 18 (3) of the Act. 

[u] Mr. Chatterji has also faintly argued that 
the provisions of S, 111, T. P, Act, have not been 
abrogated by the Bihar Buildings Control Act. He 
contends that the tenancy of the deft, has not 
been determined in this case in accordance with 
the provisions of the T. P. Act. The short answer 
to this contention is that s. 11, Bihar Buildings 
Control Act, says in 8. 11 (l) that 

"Notwitlstauding anything contained in any agreement 
or law to the contrary & subject to the provifliona of S. 12 
where a tenant is in poasesaion of a building he shall not 
be liable to be evicted thereftona whether in execution of 
a deeiee or otherwise except . . . 

upon certain specified conditions mentioned in 
that section. This Act is a self-contained Act. It 
has provided the conditions of ejectment of a 
tenant. It has made provision for deposit of rent 
& for obtaining receipt by the tenant on payment 
of rent, provided the forum & has also provided 
for appeal from the order of the House Controller. 
Mr. Chatterji has relied upon the case of Partha- 
sarathy v, Krishnamoorthy, A. I,-R. (36) 1949 Mad, 
387 ; (1948-2 M. L. j. 39i) where the question was 
whether a notice to quit was necessary to give 
jurisdiction to the Bent Controller under the 
Madras Buildings Act to order eviction under 
s. 7 of that Act. Subba Bao J. held (hat the Bent 
Controller had no jurisdiction to order eviction 
under that section where there had been no pre- 
vious or antecedent determination of the tenancy 
in accordance with the provisions of the T, P. Act. 
This decision was set aside in the Letters Patent 
appeal against that judgment & it was held that 
S. Ill (h),T. P. Act, had no place in the scheme 
of the procedure laid down in S. 7 & that an 
appln. for eviction can be made to the Bent Con- 
troller before the tenancy has been determined by 
notice to quit. The relevant extract of 3. 7 of 
the Madras Act (The Madras Buildings (Lease & 

Rent Control) Act xv [15] of 1946 reads as follows: 

'‘A teuaut in possession of a building shall not be evicted 
therefrom .... before .... the termination of the ten- 
ancy except in accordance with the provisions of this 
eeotion.” 

The Bihar Act (S.ll) is couched in somewhat similar 
terms. It has laid down the condition or condi- 
tions on which a tenant could be evicted from a 
l>uilding & I do not see any reason to differ from 


the decision of the Madras Ct, on this point & I 
hold that S. ill, T. P. Act, has no application to the 
proceeding for eviction under the Bihar Buildings 
Control Act. Mr, Chatterji had also a cited case 
reported in Balmukund v. Sarinarairit S7 Pat. 
273 : (a. I. R. (36) 1949 Pat. 3i) but, in my jadg- 
ment, it has got no relevancy so far as the present 
case is concerned. That was a case which has 
interpreted the word “Oeoupation'* occurring in 
sub-s. ( 3 ) of S. 11, Bihar Buildings Control Act* 
No other points were raised before this Ct. by 
any of the parties, 

[12] 1 would accordingly hold that the order 
of the Comr. so far as the deft’s, portion of the 
holding NO. 23 is concerned was a final order & 
that the Civil Ct. had no jurisdiction to go into 
that matter. The result is that the judgment of 
the Ct. below is set aside & the suit is dismissed 
in respect of the deft's, portion in holding No. 28 
namely the whole of holding no. 23 excepting an 
area of si feet in length towards the southern 
portion of holding no. 23. The deft, will be enti- 
tled to his costs in proportion to his success 
througbout, that is, three-fourths of the costs. 

[ 13 ] B. P. Sinha J. — 1 agree. 

D.H» Order accordingly* 
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Bamaswami and Bai JJ, 

Sm. Badha Peary Kuer & another — AppUs, 
V. Gopal Saran £0 others — Besps. 

A. F. A. D. No. 594 of 1946, D/- 17-1-1951. 

Sales Tax — Bengal Land Revenue Sales' Act (1859), 
S. 37 — Annulment of interest in portion of touzi — 
S. A. No. 829 of 1940, OVERBUIiED. 

Section 37 was intended to protect the interest of the 
auction parchaser not the interest of an encumbrancer 
or a tenure holder. 

Where under the Estates Partition Act (V [5] of 1897) 
the original touzi is partitioned & different touzies are 
carved out & one of the newly formed touzies falla in 
arrears of revenue resulting in sale purchase by the 
pltf. the pltf, is entitled to claim annulment of that 
mokarrari or mtge. interest which is confined within such 
newly carved touzi & it is not necessary for him to 
implead in the suit the proprietors or tenure-holders of 
the remaining touzies. It is, however, incumbent upon 
the pltf. to seek annulment of the entire mokarrari & 
mtge. interest within the newly formed touzi. He cannot 
claim annulment in respect of the mokarrari & mtge. 
interest extending over a portion of such touzi only. S. A* 
No. 829 of 1940, OvEBBULED; A.I.R. (30) 1943 Gal. S45 
(P.B.) and 6 0. L. J. 264, Jiel. on. [Paras 10, 11, 12] 

Lalnarain Sinha db Lahshmi Saran Sinka — for 
Applts.; Maliabir Prasad, M. M. Prasad, B. N. Prasadf 
A, 0. Mitra Balra7n Kumar Sinha — for Besps, 

Bai J. — This is an appeal by defts. 1 & 5 
against the judgment & the decree passed by the 
third Addl. Subordinate Judge of Gaya reversing 
those of the Munsif of Jehanabad. 

[ 2 ] The pitfs. filed the suit for a declaration 
that the Mokarrari & usufructuary mtge. interest 
relating to the said Mokarrari interest or any 
other encumbrance as alleged by the delta, against 
them who were the purchasers at a revenue sal^ 
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be annulled. They further prayed for reoovery of 
sir possession over eight annas share of tau 2 ;i 
Ko. 4060 by annulling k avoiding all encumbrances 
of all sorts over the same. They further claimed 
past Si future mesne profits from the date of the 
suit till the reoovery of possession as also the 
oosts of the suit. 

[8l The case of the pltfs. as set out in the plaint 
was that village Sarthua Ratanpore alias Birpore 
original tauzi No. 4060 was partitioned under the 
Estate Partition Act in the year 1919 by which 
ten separate tauzies were carved out of the parent 
tauzi. One of the newly carved out tauzies retained 
the original tauzi No. 4060. The newly formed 
tauzi No, 4060 fell in arrears of revenue which 
resulted in its sale and purchase by the pltfs, by 
UrU auction sale held in June, 1937. The purchase 
was msde in the name of pltf. 1 as the Karta of 
the joint family of the pltfs. The revenue sale 
was confirmed on 18-8.1937. The auction purohager 
after obtaining the sale certificate got delivery of 
possession on 23-12-1937. The case of the pltfs. 
further was that when they wanted to take sir 
possession of the tauzi they were resisted by the 
defts. from realizing rent from the raiyats to the 
extent of eight annas share on the ground that 
the latter were mokarraridars in respect of the 
said eight annas share since long before the date 
of the revenue sale. The defts. claimed their 
interest in the property as permanent mokarrari. 
dars as well as usufructuary mfcgees. of the 
interest of some of the Mokarraridars. Thei pltfs. 
further alleged that by virtue of the revenue sale 
they acquired interest in the entire tauzi No. 4060 
free from all encumbrances. They impleaded in 
the action persons interested in the said eight 
Annas Mokarrari interest & their mtgees. 

[4] Three sets of written statement were filed 
in the suit, one by deft. 1, another by deft. 6 & 
the third by deft, 7. In her written statement 
deft. 1 pleaded inter alia that the suit was bad 
for misjoinder & non-joinder of parties. According 
to her, unless all the proprietors of the old parent 
tauzi NO. 4060 or their representatives in interest 
& the sixteen annas mokarraridars be impleaded 
in the action, the same was liable to fail. She 
farther contended that defts. 2 to 4 & deft. 7 bad 
no interest in the suit property & as such they 
should not have been impleaded as party defts. in 
the action. She further claimed that she had 
oxclasively inherited six annas of the Mokarrari 
interest which belonged to her maternal grand 
mother. She farther pleaded that the revenue 
sale was without jurisdiction. Another plea taken 
by her was that the Mokarrari interest as created 
in the original tanzi No. 4060 was spread over the 
entire ten tauzies formed by the collectorate 
partition & therefore, the pltfs. were not entitled 
to bring the present action for annulment of a 
'portion of the Mokarrari interest. She, on these 
^ other aUegations, claimed that the suit was fit 
(to be dipoissed. 


[5] Defendant 6 disclaimed all interest in the 
properties in dispute. According to him, deft. 7 in 
fact was the owner of two annas Mokarrari 
interest out of eight annas share in dispute. 

[6] Defendant 7 on her part resisted the suit of 
the pltf. on all the groucds taken by deft. i. She 
further contended that she was the owner of the 
two annas Mokarrari interest & that deft. 6 had 
nothing to do with it. 

[7] The trial Cb, came to the concUision that the 
Mokarrari interest had in fact been created long 
before the collectorate partition of original tauzi 
No. 4060 as was the case of the ccntesting defts. 
It further held that the present suit as framed 
was not maintainable as the pltfs. were not 
entitled to claim avoidance of a portion of the old 
Mokarrari interest. On these (t other findings the 
trial Ob. dismissed the suit with costs. 

[8] On appeal the lower appellate Ct. accented 
the case of the defts. regarding the existence of 
the Mokarrari interest. It also accepted the case 
of the defts. that the Mokarrari interest as origin- 
ally created had not been split up by the oollecto- 
rate partition. On the question of maintainability 
of the suit, however, it came to a different con- 
clusion than that arrived at by the trial Ct. 
Relying upon the F. B. decision of the Calcutta 
H. 0. in the case of Kkartiankari Dasi v. Sarsha 
Mukhi Dasi, 47 C. W. N. 582 : (a. I. R. (30) 1943 
Cal. 345 P B.) it held that the pltfs. were entitled 
to annul the Mokarrari interest that fell within 
the new tauzi No. 4060 & it was not necessary for 
them to implead in the action the proprietors of 
other tauzis; nor was it necessary for them to 
implead the mokarraridars who were interested in 
the Mokarrari interest of the tauzis other than 
the one in suit. On these findings, the suit of the 
pltfs. was decreed by the lower appellate Ct. with 
costs. Hence, the above mentioned second appeal, 

[9] It may be mentioned at this stage that 
during the pendency of the second appeal, Sm. 
Radha Peary Kuer one of the original applta. died 
& in her place her minor son Dhurap Narain 
Singh has been substituted. 

[10] Mr. Lalnarain Sinha learned counsel for 
the applti. has contended before us that s. 37, 
Bengal Land Revenue Sales Act, 1869 (Act xi [ill 
of 1859) as quoted below does nob authorise the 
pltfs. to claim annulment of a portion of the 
Mokarrari Interest ; 

“The purchaser of an entire estate in the permanently- 
settled districts of Bengal, Bihar & Orissa, sold under 
this Act for the recovery of arrears due on account of the 
same shall acquire the estate free from all encumbrance 
which may have been imposed upon it after the time of 
aettlenieat; & shell be entitled to avoid A annul all under- 
tenures A forthwith to eject all uuder-tenants, with the 
following exceptions : 

Fust ; letimrari or mukarrari tenures which have been 
held at a fixed rent from the time of the permanent 
settlement. 

Secondly : Tenures existing at the time of settlement 
which have not been held at a fixed rent : 

Provided always that the rents of sneh tenures shall 
be liable to enhancement under any lav for the 
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lieiDg in force for the enhaneement of the rent ot such 
tdDurea. 

Tbirdlj' Talukdari & other similar tenures created since 

the time of stttlement & held iramediatelj of the proprie- 
tors of estate & larms for terms of years so held, when 
auch tenures & farms bare been doly regiitered under the 
provisions of this Act, 

Fourthly - Lease of lands whereon dwelling houses, 
manufactories, or other permanent buildings have been 
erected or whereon gardens, plantations, tanks, wells, 
canal?, places of worship or burning or burying grounds 
have been made or wherein mines have been sunk. 

And such a purchaser as is aforesaid shall be entitled 
to proceed in the manner prescribed by any law for the 
time be ng in force for the enhaneement of the rent of 
any land coming within the fourth class of exceptions 
above made, if he can prove the eame to have been held 
at what was originally an unfair rent, & if the same 
shall not have been held at a fixed rent, equal to the rent 
of good arable land for a term exceeding twelve years, but 
not otherwise: 

Provided always that nothing in this section contained 
shall be construed to entitle any such purchaser as afore- 
said to eject any raiyat, having a right of occupancy at a 
fixed rent or at a rent assessable according to fixed rules 
under the laws in force, or to enhance the rent of any 
such raiyat otherwise than in the manner prescribed by 
such laws, or otherwise than the former proprietor, iries- 
pectively of all engagements made since the time of settle- 
ment, may have been entitled to do.** 

He has further contended that on the findings, of 
the Cts. below an impossible position will be 
created if the pltf.'g suit were to be decreed, 
because it will not be possible to split up the 
Mokarrari rent of the remaining unannulled share. 
He has further contended that we should prefer to 
follow the decision of a single Judge of this Gt. in 
an unreported case, namely, Mahhuh AH v. 
Badha Peary Kuer, S. A. No. 829 of 1940, D/- 25-11- 
1941, where the learned Judge had followed the 
decisions of the Calcutta H. 0. reported in Sooha- 
ram Baj'ma Doorga Gharant 5 0. L. J. 264 and 
Ashamoyee Basu v. Baranagore Jute Factory 
Go. Ltd., 70 c. L J. 34. He has contended that 
the F. B. decision of Khamankari v. HarsJia 
Mukhi, 47 C. W. N. 582: (A. I. E. (30) 1943 Cal. 345 
P. B.) had not been correctly decided in so far as 
it overruled the decision reported in Ashamoyee 
Basu V. Baranagore Jute Factory Co, Lid.^ 70 
c. L, J. 34. I am afraid I am not in agreement 
with the learned counsel for the applts, The 
learned Judges who decided the case of Khaman- 
kari, (47 C, W. N. 582: A, I. B. (30) 1943 Cal. 345 
P B.) ( Supra) had correctly held that S. 37 of Act 
XI [ll] of 1859 was intended to protect the interest 
of the auction, purchaser & not the interest of an 
encumbrancer or a tenure- holder. I respectfully 
agree with the following observation made during 

the course of their judgment : 

“It is no doubt true that when we speak of a tenure, we 
usually mean the tet ura in its integrity; but where a 
tenure extends over more than one estate, that part of it 
which is under one of the estates may without undue 
straining of language, be oalb d an under-tenure in that 
estate, if the context so requires. To insist that an under- 
tenure to be voidable under S. 37, must be wholly & ex- 
olusively within the defaulting estate would be parity of 
reasoning require that an enoumbrance, if it is not to 
survive the revenue sale, must be wholly A ezelusively 
upon the estate so that a mortgage extending over more 


than one estate would remain intact, even as to the por- 
tLon within the estate. We cannot hold that such was tha 
intention of the Legislature,’* 


[11] In my view, the F. B. of the Calcutta 
H. C. has correctly declared that the case of 
Ashamoyee Basu v. Baranagore Jute Factory 
Go. Ltd., 70 C. L. J. 34 had not been correctly 
decided. In that view of the matter, the principle- 
of law as enunciated in the case of Mahbub Ali v> 
Badha Peary Kuer, s. A. No, 829 of 1940 must 
also be overruled. Thus, the pltfs. are entitled to 
claim annulment of that Mokarrari or mtge. 
interest which is confined within the newly carved 
out tauzi No. 4060 & it is not necessary for them 
to implead in the present suit the proprietors or 
tenure-holders of the remaining nine tauzis whitdi. 
were carved out by the Collectorate partition ont 
of the original tauzi No. 4060. 

[ 12 ] But there is a fatal defect in the frame of 
the present suit. As was held in the case of 
KhamankaH, (47 0. W. N. 582 : A. I. R. (30) 1943 
Cal. 345 P. B.) (Supra), it was incumbent upon 
the pltfs to seek annulment of the entire Mokar- 
rari interest within the newly carved out tauzi 
No. 4060. They have on the contrary, claimed 
annulment in respect of the Mokarrari and mtge. 
interest extending over eight annas share of tauzi 
No. 4060 only. From para. 10 of the plaint it is 
clear that the tenure- holders interested in the 
remaining eight annas mokarrari interest of the 
newly formed tauzi No. 4060 have nob even been 
impleaded as party- defts. to the action. From the 
trend of the statements in the plaint it appears- 
that in the present action the pltfs. were concern- 
ed with seeking sir possession over the eight annas 
share of tauzi No. 4060 only. The annulment 
claimed in this action, therefore did not relate to 
the entire tenure within this tauzi & the suit on 
that ground was liable to fail as was contended by 
the learned counsel for the applts. At this stage it 
is necessary to mention that after the creation oi 
the original mokarrari the mokarraridars created 
a darmokarrari in respect of the eight annas share 
of the mokarrari interest in favour of the pro- 
prietors of the original tauzi No. 4060.^ After tMs, 
the original mokarraridars were in shf possession 
of the eight annas share of the tauzi as mokarra- 
ridara & were entitled to get rent from the dar- 
mokarraridars in respect of the remaining share^ 
the latter, being in sir possession of the darinokar- 
rari interest extending over the eight annas shard 
of the tauzi. The pltf.s* case as made out in thd 
plaint is that the darmokarraridars did not resist 
the claim of the pltfs. to sir possession over the 
eight annas interest of the newly formed tauzi 
No, 4060 but, it were the defts. 1 to 7 alone who 


interfered with their possession. 

[13] The Advocate. General who appeared for the 
pltfs. -reap, contended that it was unneceesary 
his clients to have brought an action in respect of 
the sixteen annas mokarrari share of the newly 
formed tauzi No. 4060, as they were not resisted JR 
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their sir possession in respeot of tho eight annas 
share, hut Ido not think that his contention is sound. 
The khas possession of tho pltfs. with respeot to 
that eight annas share of the tauzi which was in 
direct possession of the darmokarraridars might 
not have been resisted, but that does not entitle 
the pttfs. not to claim annulment of the entire 
mokarrari interest within the newly formed tauzi 
No. 4060. The interest of the Mokarraridars was 
quite distinct from that of the dar mokarraridars , 
The mokarraridars of the remaining eight annas 
share may nob be in sir possession of that eight 
annas share, but they were certainly entitled to 
claim rent from the darmokarraridars. Under the 
provisions of S. 37 of the Act xi [il] of 1859 the 
pltfs. could claim annulment of the entire interest 
of the tenure* holder in the newly formed tauzi 
NO. 4060 & not only a portion of that interest. 

[14] The Advocate-G-eneral further contended 
that it was unnecessary for the pltfs.- auction pur- 
chasers to have filed any suit for annulling the 
tenure: they were justified in treating the interest 
of the tenure holders as void. But I am afraid 
I am not inclined to accept this submission of the 
learned counsel for the pltfs. reaps. In the case 
of Turner Morrison & Co. Ltd. v. Monmohan 
Chaudhury, 58 I. A. 440: (A. l. R. (l8) 1931 P, C. 
314) their Lordships of the Judicial Committee 
have clearly laid down that S. 37 of Act XI [ill of 
1869 makes it incumbent upon the auction pur- 
chaser to avoid & annul “under tenures’' which 
term includes also “Tenures”. Thus; if the present 
pltfs. thought it necessary to bring an action for 
avoiding & annulling the mokarrari interest, it 
was incumbent upon them to have sought avoid- 
ance & annulment of the entire mokarrari interest 
within the newly formed tauzi No. 4060 & im- 
pleaded as defts. the tenure-holders interested in 
the remaining eight annas share of the tauzi also. 
Having nob done so, in my opinion, their suit is 
bound to fail. 

[ 15 ] The result is that the appeal succeeds & the 
suit of the pltfs. is hereby dismissed. The applts. 
are entitled to their costs of all the Cts. against 
the pltfs.- resps. 

[16] Ramaswaini J. — In my opinion, the deci- 
sion of the learned single Judge in S. A. No. 329 
of 1940 must be overruled since the case of Sm. 
Ashamoyee Basu v. Baranagore Jute Factory 
Co. Ltd.^ 70 0 . II. J, 34 upon which it is baaed, 
is no longer good law in view of the subsequent 
S'. B. case, Kkantankati Basi v. Marsha Mukhi 
Dasi, 47 C. W. N. 582 : (A. 1. B. (30) 1943 Cal 346 
F. B.). 

[ 17 ] In Ashamoyee Basu v. Baranagore Jute 
Factory Co. Ltd., 70 c. l. J. 84 there were five 
tauzis which jointly held the lands comprised 
therein k each tauzi had an undivided fractional 
shure in all the lands. A tenure was held under 
laU these five tauzis, & one of the tauzis, viz., 
fniuzi Ko. 166 havbg been sold for arrears of 


revenue, the purchaser sought to annul the under 
tenure so far as it related to that estate & recover 
possession of a corresponding share of the land. 
The Ot. of appeal dismissed the pltf.s' suit on the 
ground that the proprietor of the other five tauzis 
were in the position of joint landlords with the 
pltfs. & 3 37 would not allow annulment of a 
portion of an under-tenure. This view was affirmed 
in appeal by a Bench of the H. C. who relying 
upon two earlier decisions held that taking th& 
words of s. 37 of Act XI [il] of 1859, as they stood^ 
the auction- purchaser was entitled to eject all 
under-tenants who held their lands entirely within 
his estate, bub was not entitled to eject an under- 
tenant who held an under tenure partly within 
his estate & partly within other estates. 

[18] In Khemankari Dasi v. Harsha Mukhi 
Dasi, 47 C. W. N. 532 : (a. I. R. (30) 1943 Cal. 345- 
P. B.) the question at issue was as to whether the 
pltfs. could obtain a declaration that their Patni 
interest under tauzi No. 335 which was the estate- 
sold, was not in any way affected by the Be venue- 
sale & could not be annulled. The pltfs. alleged, 
that as their patni was one indivisible tenure- 
under three estates of which only one was sold it 
could not be annulled under S. 37 of the Eevenue 
Sales Laws. The suit was contested by deft. 1 , 
who urged that the Patni held by the pltfs. was- 
separable & even if it did include the lands of the 
other two estates, there was nothing in law wbicli 
stood in the way of the purchaser's annulling it, 
to the extent that it was under estate No. S35. Th& 
trial Judge decreed the suit & the decree was 
affirmed by the Dist. J. in appeal. It was argued 
in the H. C. that the Patni held by the pltfs. 
being one integral patni under three estates could 
not be annulled in part by deft. 1 who was the 
purchaser of one of the estates. In support of the 
pltfs. reliance was placed in Ashamoyee v. Barana- 
gore Jute Factory Ltd., 70 c. L. j. 34. But the 
P. B. held that the decision was not correct; that 
it was unsound in principle & that it was not 
supported by the decisions upon which it pur- 
ported to rely. The P. B., therefore, overruled 
that case holding that a purchaser of an entire 
estate sold for arrears of revenue due on account 
of same, can annul an under. tenure created under 
the said estate as well as other estates so far as it 
lies within the estate sold. At p. 698 the report 
states ; 

“It is no doubt true that when we speak of a tenure,, 
we usually mean the tenure in it^ integrity; but where a 
tenure extends 07er more than one estate, that part of it 
which is under one of the estates may, without undue 
straining of the language be called an under tenure in 
that estate, if the context so requires. To insist that an 
under* tenure to be voidable under 6. 37, must be wbolly- 
& exclusively within the defaulting estate would by parity 
of reasoning require that an encumbrance, if it is not to^ 
survive the revenue sale, must be wholly & exclusively 
upon the estate, so that a mtge extending over more* 
than one estate would remain intact, even as to the: 
portion within the estate. We cannot hold that auah waa 
the intention of the i:iegiBlatare4" 
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[l9j The interpretation of S. 37 adopted in the 
F. B. case is consistent with the principle enun* 
ciatei by tlie Judicial Committee in Forbes v. 
Mecr Mahammadf 20 W, R. 44 : {i2 Beng* L. R. 
210 P. CJ. 

“The statutory title which the law gives to an auction 
purchaser is that for the protection of the revenue & in 
order to ensure its due payment by him (lo to avoid the 
necessity of repeated sales of the property, he is remitted 
to all those rights which the original settlor at the date 
of the perpetual settlement had; & may in consequence of 
that, sweep away or get rid of all the intermediate 
tenures &. incunibrances created by proceeding Zamindars 
■^ince that date.” 

If it was the intention of the Legislature that the 
estate might always remain adequate security for 
Govt, revenue, it is necessary that the purchaser 
should get the estate in a condition that he might 
foe able to pay the Govt. Revenue assessed thereon 

that no act done by the proprietor after the 
settlement, by which the estate became deter- 
mined, or rendered incapable of yielding the 
revenue, should be allowed to affect him. As stated 
foy Sir James Col vile in the case referred to, the 
auction purchaser is entitled to a presumption 
founded upon the principle that every bigha of 
land is bound to pay & contribute to the public 
revenue unless it could be brought within certain 
exceptions recognised in the Act itself. 

[20] I am, therefore, of the opinion that the 
decision of Agarwala J. in S. A. No. 829 of 1940 
;should be overruled. But the pltfs. are not entitled 
to a decree in the present case since they have 
not claimed annulment in respect of the entire 
mokarrari interest within the newly carved out 
tauzi No. 4060, From para. lO of the plaint it is 
.apparent that the tenure holders interested in the 
remaining eight annas Mokarrari share in tauzi 
NO. 4060 have not been impleaded. The present 
case, therefore, falls within the ambit of the deci- 
sion reported in Soohrarn Barma v. Doorga 
Char an t 5 c. L. j. 264, which was distinguished & 
not overruled in the P. B. case. In Soohrarn 
Barma v. Doorga Gharan Das, 5 C, L. J. 264, the 
pltf. was the holder of a taluka potta under the 
auction- purchaser of an estate with regard to a 
portion of the lands only which were comprised 
in the estate. He sued to evict an under-tenure 
holder who had a tenure in respect of the lands 
in suit & certain other lands within the same 
tauzi, but not included in the pltf.’s potta. It was 
held that the pltf. could not annul the under- 
tenure in part in this manner. The tenure could 
he set aside as to all the lands belonging to it, & 
this could be done either by the purchaser of the 
entire mabal or by some person to whom he had 
■transferred, either the whole mahal or all those 
lands of the mahal which were included in the 
Taluka potta of the defts. Here the lands of an 
under-tenure were all within the tauzi that was 
sold, & the H, 0 held that the purchaser or any 
.person claiming from him could not evict the 
^efts. from a portion of the lands. The reason is 
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that there will be hardship to the tenure holder 
who will be subjected to multiplicity of suits at 
the instance of different purchasers. Applying this 
principle to the present case it is manifest that 
the pltfs. were not entitled to the reliefs they 
have claimed, 

[21] For these reasons I agree that the suit 
should be dismissed & the appeal should be allowed 
with costs throughout* 

D,H, Appeal allowed* 
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Manohab Lalii & Mahabir Prasad JJ, 

Bam Ohor Prasad — AppU. v, Bakshi Bam 
Krishna SinJia — Besp, 

A. F. a, D, No. 2316 of 1946, D/- 14-2 1949. 

(a) Municipalities— Bihar and Orissa Municipal Act 
(VII [7] of 1922), S, 119— Finding as to additions or 
alterations in — Holding in leading to increase in value 
—Jurisdiction of civil Ct. to question. 

The jurisdiction of the municipalii? to revalue or 
reassess any holding on the ground of an inoiease in the 
value by reason of additions or< alterations must depend 
upon the correctness of the finding whether there has 
been any addition or alteration. The extent of the addi- 
tions or alterations cannot be questioned in the oiyil Ot. 
but the fact whether there has been any addition or 
alteration must be liable to be reviewed by the oivil Ct. t 
A, I. R. (32) 1946 Pat, 153, Bel. on. [Para VJ 

(b) Municipalities — Bihar and Orissa Municipal Act 
(VII [7] of 1922), S, 116 — Ultra vires assessment — 
Objection under S. 116 docs not bar civil suit. 

When the assessment itself is ultra vires dc the person 
aggrieved could have at once brought a oivil suit, without 
filing any objection under S. 116, the fact that the person 
aggrieved had filed an objection which ho need not have 
filed, oannot place him in a worse position & does not 
oneiate as a waiver of his right to come to oivil Ct. 

^ [Para 8] 

Qirjanandatt Prasad — for AppU. ; Jadttnandon 
Prasad tfi T. K. Prasad— for Besp. 

Manohar Lall J. — This is an appeal by the 
Patna Municipality who was the deft, in a suit) 
instituted by the reap, on 11-4-1942 for a declara- 
tion that an additional assessment made on a 
certain holding in occupation of the pltf. wai 
ultra vires of the municipality. 

[2} The suit was decreed by the Ots. below on 
a finding that there had been no additions & 
alteration in the holding in q'uestlon, & therefore, 
no increase in the valuation of the bolding had 
been made to justify the additional assessment. 

[3] The facts are these : The holding in question 
belongs to the pUf. who bad let it out to the 
Regent Cinema along with some building con- 
tiguous thereto. In 1935-36, the tax payable for 
the holding was assessed at Bs. 41-13-6 per quarter, 
& this assessment continued up to 11-3-1689. On 
8-8-1939, the pltf. received a notice from the 
Municipality in which they proposed to fix the 
municipal tax at Bs. 191-8-0 a quarter on the 
ground that the valuation bad increased by reason 
of additions & alteration made thereto. The pltf. 
preferred an objection which wag heard by tn? 
Appeal Committee consisting of three Ooo^ 
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whioh rdjdotfid thd objeofcion i^ooriog the reporii 

the vioe-ohairman bhat bhere bad been no addi. 
biona <& alteratione in the holding. After the objeo* 
tion was overruled, the order for enhancement 
was passed on 19-12-1939. This was the cause of 
aetion for the suit. 

[4] The main defence of the applt. was that 
there had been an inorease in the valuation of the 
holding on a oount of additions & alterations, & 
secondly, that by reason of 9. 119, Bihar and 
'Orissa Munioipd Act, (hereinafter referred to as 
•the Act) the civil Ct. has no jurisdiction to ques- 
tion the validity of the assessment. 

fsl The Cts. below have concurrently come to 
'the conclusion on the question of fact against the 
applt. as stated already. That finding is bind! eg 
in second appeal. 

[6] Mr. Girijanandan Prasad argued that the 
-civil Ct. has no jurisdiction to question the validity 
of the assessment & that the only remedy of the 
pltf. was to appeal to the Assessment Committee 
which he did & as he failed there, his remedies are 
exhausted. On the other hand, it was argued by 
!Hr, Jadunandan Prasad on behalf of the reap, 
that if the provisions of the Act are carefully 
considered, it will appear that the jurisdiction of 
the civil Ct. is barred only in that instance where 
the Act specifically declares that on the satisfac- 
tion of the Oomrs. certain consequences ensue but 
where no such words are to be found then the 
action of Municipality can be cbillenged in the 
civil Ct. if the conditions giving the Municipality 
jurisdiction do not exist in faci. This distinction 
appeal's to be correct. (See Ss, 82 & 107 on the one 
hand & contrast with S3, 145 & 148), 

[7l The ambit of the jurisdiction of the civil Ct. 
was examined by Mukherjee J. in the leading case 
ci the Ghairman of Giridi Municipality v. 
Suresh Chandra, 35 cal. 859 : (7 o. l. j. 631). The 
OKse law was examined by me at length sitting 
with Beevor J. in Gomrs. of Darhhanga Munici- 
pality V. Jyotindra Nath, 23 Pat. 862 : (a. l. R. 
{ 32 ) 1945 Fat. 153 ), where I pointed out that the 
civil Ot. has jurisdiction to enquire whether a 
person is an occupier of a holding within the 
municipality, as the jurisdiction of a municipality 
to assess a person depends upon whether he is 
on occupier, & the oomrs. cannot give themselves 
IjUrisdiotion to assess a person who is not an occu. 
pier by a wrong decision of facts. I also observed 
that the remedy provided to an assesses under 
8. 116 of the Act is an alternative one, &, the 
finality given in 3 . 117 (3) to a decision of the 
Committee is the finality between the assessee & 
the Comrs. In my opinion, the same principle 
must apply when considering S. 107 (d) & other 
eub-clausag in that section. Take for instance 
f91v;.l07 ( 1 ) (b) ; if the municipality substitute for 
name of the owner or occupier of any holding 
(he, myooe of any other person who has not sac* 
p,ed^by (m 2 i 8 foi?.or otherwue to the ownership 
4|| pGoa{»|ipn of hold ingi the aggrieved party 
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has a right to get his title declared in the civil 
Ct. & then, the order of the municipality, if found 
to be wring, would be altered. Same observations 
apply to sub-ol. (a). It seems to me, therefore, 
that the jurisdiction of the municipality to revalue 
or re-assess any holding on the ground of an in- 
crease in the value by reason of additions & 
alterations must depend upon the correctness of 
the finding whether there has been any addition 
or alteration. The extent of the additions & altera- 
tions cannot be questioned in the civil Ct. but the 
fact whether fcliere has been any addition or 
alteration must be liable to be reviewed by the 
civil Ct. 

[8] Ife was then argued on behalf of the applt. 
that as the pltf. did take recourse to file an objec- 
tion under 9. 116 of the Act & appealed to the 
Assessment Committee, he chose to waive his 
rights to come to the civil Ct. The short answer 
to this argument is that given by a D. B. of this 
Ct. in the case of Shiva Prasad v. Comr, of 
Darhhanga Municipality, A. i. B. (29) 1942 Pat. 

81 : (l96 I. C. 370), where it was observed ; 

"‘No doubt in this case the pltf. did file an objectioni 
under 8. 116 of the Act, but having regard to the fact] 
that the assessment itself w^as tiUra vires need not have 
done so ft 'could have at once brought a suit in the oivil 
Ct. The phf. cannot be in a worse position than if he had 
fiJel DO objection at all under S. 116 of the Act.” 

The learned Judges thus distinguished the case of 
the Ghairman of Arrah Mwiicipality v. Ram- 
Jcumar, 16 Pat. C62 : (A. I. R (25) 1938 Pat. 177); 
but that question does not arise for decision in 
the present case, ft I prefer to express no opinion 
upon the correctness of that decition. 

[9] The result is that the appeal must be dis- 
missed with costs. 

[lOl Mahabir Prasad J. _ X agree. 

G.B.S. Appeal dismissed. 
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Manohar Lall and Eamaswami JJ. 

Bhudeo Pandey — - Applt, v. Gupteshwar 
Missir others — Besps. 

A. F, A. D. No. 2968 of 1946, D/- 18*8-1949. 

(a) Civil P. C. (1998), S. 11, O 22, R. 5 — Matter's 
collaterally in issue— Question whether certain per- 
son is legal representative of deceased plaintiff under 
O. 22, R. 5— Question if can operate as res judlcatal 

A dec'sion of the question under 0, 22. R. 5 whether a 
certain person is or is not the legal representative of a 
deceased plaintifi is not an issue arising in the suit itself 
but it is really a matter collateral to the suit and one 
that has to be decided before the suit itself can be pro- 
ceeded with. The rule empowers the Court in a case where 
a dispute arises as to who is tbe legal representative, of 
a deceased plaintifi to appoint a legal representative for 
tbe purpose of proseouting the suit. But the appointment 
of such legal representative is not the determination of 
any issue which is properly raised in the suit itself, and 
cannot operate as res judicata : Cate law Bef, [Bara ^3] 

. Anno* 0. B. 0., S. 11 N. 18 pt. 5. 

(b) Civil P. C. (1908), S. 11 — Res judicata betweep 

co-plaintiffs. , 

The rule of res iudicaf a as between oo>plainti£hi'wni 
not apply unless there is- a conflict of interest at^ia ng 
oo^plaintifls, and. a judi^ent defining the real r(gl(ta;i%^ 
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obligations of the co*plaiDiiffs inter se. Further, the 
adjudication infer se between the co^plaintifia should 
liava been necessary to give appropriate relief to the 
defendants : Case law Ref. [Para 4] 

Anno. C. P. G., S. 11 N. 47. 

A, N. Lal~for Ajoplt.; K. N, Varma d- S. lloda-^ for 
Besps. 

Ramaswaml J. — It is advisable at: the outset 
to set out the material facts which have led to 
the prosecution of this appeal. Janki Pandey and 
Foujdar Mahton liad obtained a preliminary mort- 
gage decree against which the judgment- debtor 
preferred appeal to the High Court. While the 
appeal was pending, Janki Pandey died and in his 
place plaintiff and defendant i were substituted. 
After the appeal was dismissed, final decree was 
prepared in favour of plaintiff and defendant 1. 
The plaintiff brought this present suit for a decla- 
ration that he was the daughters’ son of deceased 
Janki and being his sole heir was entitled to the 
entire money due on the mortgage decree. The 
plaintiff also asked for a temporary injunction res- 
training defendant 1 from withdrawing his share of 
the amount due on the mortgage decree. The main 
ground of defence was that plaintiff was not the 
grandson of Janki, that the suit was in any case 
barred by res judicata. The learned Munsif held 
that plaintiff was the sole heir of the deceased 
Janki, but he dismissed the suit on the ground 
that the rule of res judicata applied. In appeal 
the learned Subordinate Judge reversed the judg- 
ment of the Munsif holding that plaintiff was 
entitled to decree. 

f2] The main question to be determined in this 
appeal is whether the claim of the plaintiff is 
barred by res judicata. 

[&] It is manifest that a decision of the question 
under O. 22, R. S whether a certain person is cr is 
not the legal representative of a deceased plain- 
tiff is not an issue arising in the suit itself but it 
ia really a matter collateral to the suit and one 
that has to be decided before the suit itself can be 
proceeded with. The rule empowers the Court in 
a case where a dispute arises as to who is the 
legal representative of a deceased plaintiff to 
appoint a legal representative for the purpose of 
prosecuting the suit. But the appointment of 
such legal representative is not the determination 
of any issue which is properly raised in the suit 
itself, and cannot operate as res judicata. This 
opinion is supported by a catena of authorities. 
In Antu Bai v Bam Kinkar Bat, 68 ALL. 7?4 : 
(A. I. B. (23) 1936 ALL. 412} the Allahabad High 
Court held that a decision under 0. 22. B. 5, Civil 
P. C., of a dispute as to which of several persons 
^as the heir and legal representative of a deceased 
appellant was a decision in a summary proceed- 
jpg for the purpose of continuance of the appeal 
and cannot operate as res judicata in a sub- 
sequent suit between the same persons regarding 
sttccession to the property of the deceased person, 
which property was not in suit in the earlier suit, 
learned Judges dissented from Baj Baha^ 
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dur V. Narayan Prasad, 48 ALL. 422 : (A. i. b. 
(is) 1926 ALL. 439) and ©xpressly followed an 
earlier decision of the same High Co'aii, Par so- 
tam Bao v. Janki Bai, 28 ALL. 109 : (l905 A. w, 
N. 206). Similarly in Samsarivsa Sarvathi v. 
Pathnmma, 20 I. c. 950 : (25 M. L. J, 279) the 
Madras High Court held that the question whe- 
ther a person should be admitted as the legal 
representative of a deceased plaintiff to continue a 
suit could not be regarded as one of the questions 
arising for decision in the suit itself, and that it 
was a matter to be decided at a preliminary stage 
before the suit itself can be proceeded with. In 
Bala Bai v. Ganesh, 27 Bom, 162 : (4 Bom. L. R. 
980) the Bombay High Court expressed the same 
view. In Chiragk Din v. Dilawar Khan, 164 
I. c. 985 : (A. I. B. (21) 1934 Lab. 465} the Lahore 
High Court held that a decision of a proceeding 
under 0. 22, B. 5, did not bar the reagitating of 
the same question in a separate suit and the rule 
of res judicata did not apply in such a case. Zalim 
V, Tirlochan Pd. Singh, 166 I. c. 398 : (1. 1. B. 
(24) 1937 Oudh 220 F. B.) a Full Bench of the Oudb 
Chief Court reached the same conclusion. 

[4] Learned advocate for the appellant stressed 
the argument that the rule of res judicata as 
between co-plaintiffs will be applicable. Bat the 
argument is invalid. On principle the rule of res 
judicata will not apply unless there is a conflict^ 
of interest among the co- plaintiff's, and a judgment 
defining the real rights and obligations of the 
co- plaintiffs inter se. Further the adjudication! 
inter se between the co- plaintiffs should have been 
necessary . to give appropriate relief to the defen- 
dants (Cf. Wigram V. 0. in Cottinghem v. Karl 
of Shrewsbury, (i846) 16 L J. ch. 44i: (a Hare68T).) 

[6] In the last case (which deals with the cog- 
nate rule as to co- defend ants) the Vice Chaneellor 
states 

“But it the relief given to the plaintifi does not rejoin 
or involve a decision of any case between oo-defendantSi 
the co-defendants will not be bound aa between each 
other by any proceeding which may be necessary only to 
the decree tbs plaintiff obtains.^* 

[6} In Bukfmini v. DHondc Mahadu, 86 Bom. 
207 : (l4 I. C. 466) it was pointed out that a find- 
ing to become res judicata as between co-plaintiira 
must have been essential for the purpose of giving 
relief against the defendants. In that case tltf 
plaintiff D and his step-mother B brought a suit 
against C to recover possession of certain orna- 
ments which formed part of the estate of Jlf, the 
father of D and husband of B. It was held by 
the Court of first instance that E was entitled to 
the ornaments, because they were her stridhao, 
but the appellate Court held that ehe was entitled 
to them not because they were her stridhan, but 
because she was the absolute owner of the pro* 
perty. D then sued B for a declaration that be, 
aa son and heir to If, was entitled to bold the 
decree. The defendant in reply contended 
alia that the suit was barred by res judical* 
The leaned Judges held that the bar of res 
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caia did not apply, in asmuch as there was no 
final adjudioation as between 7^ and D, and in 
the first Suit it was a matter of no consequence 
to the defendant therein for the purposes of the 
relief to be given against him whother R succeed- 
ed or whether D succeeded. The Court ought not 
to hold a point to be res jiidicata unless it is clear 
from the pleadings and the findings in the previ- 
ous suit. The learned Judges referred to Attorney^ 
General for Trinidad aiid Tobago v. Eriche, 
(1893) A. c. 518 : (63 L. J, p. c. 6) in which it was 
held that no Court ought to infer res judicata by 
mere arguments from a judgment in a previous suit. 

[?} In Ashlar Reza Khan v. Mahomed Mehdi 
Hossain Khaiit 30 Cal. 556 : (30 r. A. 71 p. c.) the 
Judicial Committee had the same question before 
them. The right to the profit rental of a bazar 
had been decided in the plaintiff's favour in a 
suit between rival zamindars. In the subsequent 
litigation all the parties claimed under the former 
plaintiff, and the matter in litigation was the 
right to possession of a share in the bazar. The 
Judicial Committee held that the rule of res 
judicata was not applicable, and decided the case 
on the construction of the conveyances and sale 

certificate. Lord Lindley observed : 

*'Under these circumst&Dces the plea ot res judicata 
might well bs a defence to a hostile claim by persons 
aBBerfcing a title under Ahmed Seza’s former opponent 
against those who claim under him. But their Lordships 
are at a loss to understand its applicability in a dispute 
between persons all of whom claim under Ahmed Beza 
himself, as the plaintiffB and the defendants in this case 
do. The claim under the Statute of Limitations being 
negatived, the present dispute must turn cn the construc- 
tion of the conveyance under which the parties respec- 
tively claim.*' 

[8] In Pratap Udainath v. Ganesh Naraiut 
A. I, B. (8) 1921 Pdti. 218 : (70 I. c. 232) Sir Dawson- 
Miller C. J. and Jwala Prasad J., in dealing with 
the question of res judicata as between co- plain- 
tiffs observed as follows : 

'*Tbere was no dispute between the plaint ids in that 
salt as to the Maharaja’s right to resume or the fact that 
the tenure had come to an end on the death of Laohmi 
KaCh. The principle laid down in CoUingham v. Shrews- 
bury, {1846) 15 L. J. Oh. 4ll : (3 Hare 627) can therefore 
have no application. There was no conflict of interest 
between the co- plaintiffs and the decision cannot, in my 
opinion, be held binding ae res judicata on their Bucces- 
Bozs, vide Bamaehandra Karayan t. Narayan Mahadev, 
11 Bom. 216.” 

[9] Upon this review of the authorities, it is 
manifest that if the bar of res judicata is to 
apply, the first requisite is that there should have 
been active controversy inter se between the 
parties arrayed on the same side. In the second 
place, the adjudication inter se between the co- 
plaintiffs should have been necessary to give the 
a]}propriate relief to the defendants. 

{lOl Applying these principles to the present 
ease I hold that the suit is not barred by res 
jUdieaiat and that the lower appellate Court 
lightly granted a decree to the plaintiff. 

Cll] 1 should accordingly dismiss this appeal 
wdEkh costs. 
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fl2l Manohav Lall J. — I have also come to 
the same conclusion that in the circumstances of 
the present case the principle of res judicata has 
no application. As far as 1878, their Lordships of 
the Privy CJouncil pointed out in Sheo Singh v. 

Dahho, 5 I. A. 87 at p. 115 : (i all. 688 p. c.) ; 

“The Court, indeed, could not properly make a biudiog 
declaration as between the adoptive mother and the 
adopted son, both being plaintiffs. It is no doubt, on this 
account that the decree, whilst it declares the right of the- 
widow to present posse ^sion as against the defendant, ia 
framed in a form which avoids prejudice to the rights of 
the plaintiffs inter se.* 

In this case the suit was to establish a Jain 
widow’s right of inheritan3e to her husband’s 
- estate, and to uphold her adoption of her dau- 
ghter’s son, as well as his right to succeed her 
after her death, by avoiding the pretensions of 
the defendant who claimed under some title. The 
underlying principle has been fo often stated that 
it is unnecessary to do more than make refer- 
ences to the well-known decisions of the Privy 
Council where they have adopted the observations 
of Wigram V. 0. in CoUingham v. Earl of 
Shrewsbury, (l846) 15 L. J. ch. 441 : (3 Hare 6271 
the leading case on the subject : 

’Tf a plaintiff cannot get at his right without trying^. 
and deciding a case between co-defendante, the Court 
will try and decide that case, and the eo-defendants wUT 
bo bound; but if the relief given to the plaintiff does not 
require or involve a deoision of any case between co. defen- 
dants, the CO- defendants will not be bound as between 
fach other by any proceeding which miy be necessary 
only to the decree the plaintiff obtains.” 

This rule governs the cases of co- plaintiffs also 
because on principle there is no distinction whe- 
ther the persons are arrayed as oo- plaintiffs or ad 
CO. defend ants. In either case the rule of res judi- 
cata will apply if it was essential to decide the. 
matter between the co-plaintiffs in order to give 
relief against the defendants and the matter had 
in fact been dlecided. See Munni Bili v. Tirlohi 
Nath, 58 I. A. 158 ; (a. I. E. (18) 1931 P. C. 114 ),. 
Mauttg Sein Done v, Ma Pan Nyun, 69 i. a. 
247 : (A. I. R. (19) 1932 P. C. 161>, and Eedar 
Nath V. Ram Narain Lai, 62 l. A. 224 : (a. I. a.. 
( 22 ) 1935 P. c. 139). In the case of Rukhmini y. 
Dhondo Makadut 36 Bom. 207 : (14 i. 0 . 4f6), aa 
identical question came for decision, and it woa 
held that a subsequent suit was maintait able by 
one of the co plaintiffs for a declaration that he,, 
and not a co. plaintiff, was entitled to hold the 
decree. This is exactly the situation in the pre- 
sent case. For these reasons, I agree that the 
appeal should be dismissed n itb costs. 

D,H. Appeal dismissed, 
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B. P. Singh and Naratan JJ. 

Sant Prasad Singh d another — Defts. 

AppUs V. Gkaritar Singh, PUf, d others, Defts 
^Besps. ' ^ 

A. F. 0. D. No. 114 of 1945, H/. 18 7-1949. 

(a) Hindu law — Widow — Transferee from— Post 
tlon of. 
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A transferee from a Hindu widow haa an exceptional & 
onerous position & he does not occupy the same position 
AS any other transferee in whose favour certain presump- 
tions will be raised under ordinary .eircumetances. 

[Para 7] 

(b) Specific Relief Act (1877), S. 42— Deed executed 
fey widow binding on reversioner — Declaration that 
pltf is next reversioner, if can be granted— Hindu law 
— Reversioners. 

Where a suit ia instituted by a person presumptively 
rntitled aa the heir of a Hindu widow after her death for 
a declaration that be is the nearest reversionary heir & 
that viuk<irrari deed executed by her is fraudulent & 
without consideration & legal necessity & not binding on 
the reversioner, no declaration to the eSect that the pltf. 
is the next reversionary heir of the widow's husband can 
be made if the pltf. fails to show that the document was 
not for consideration & legal necessity and not biirding on 
the reversion. [Paras 10, 11] 

Anno : Sp. Be. Act, S, 42, N. 3. 

(c) Civil P. C. (1908), O. 41, R. 22 -Cross-objection 
against co-resp. 

In a suit for a declaration that the pltf. was the nearest 
reversionary heir of a person & that a mukarrari deed 
executed by the widow of that person was a collusive & 
fraudulent document A not binding on the pltf. the Ct. 
passed a decree that the pltf. was the nearest reversionary 
heir but held that the document was a genuine & valid 
dojument & was binding on the reversion. Some of the 
defts, who felt aggrieved by the decree appealed. The 
pltf, & the widow who were r< sps. filed cross-objections. 
The pltf.’s cross -objection was directed against the finding 
that the mukarrari deed was a document binding ou the 
reversioner &, the cress-objecticn of the widow was directed 
against the finding that the deed was a genuine & valid 
documeut : 

Heldt that, so far as the question whether the document 
was executed for the benefit of the estate or for legal 
necessity & was binding on the reversion was concerned, 
the cross objections of the pltf. & the widow were main- 
tainable. [Para 14] 

Anno. C. P. C., 0. 41. R. 22, N 2. 

(d) Hindu law — Widow — Alienation —Power to 
grant permanent lease so as to bind reversion, 

A widow or limited heir has no power to grant a per- 
manent lease, or a lease for a long term, so as to bind the 
reversion, unless it is justified by legal necessity, or it is 
for the benefit of the estate, or made with the consent of 
the next reversioners & the fact that a permanent lease 
was granted because some lands were lying barren & 
uncultivated can be of no avail. [Para 15] 

B, C. De, Tarkeshwar Nath d A. K, Prasad — for 
Applis, ; Sarjoo Prasad^ D, N. Varma, M, Bahman, 
Gorakh Nath Singh, Chandra Sekhar Prasad d Kan- 
Iiaiyaji — for Resps. 

Narayan J. — This is a defts.’ appeal, & ib 
arises out of a suit for a declaration that the pltf. 
is the, nearest reversionary heir of one Bhagwafci 
Prasad Singh, & that a mukarrari deed executed 
by the widow of the said Bbagwati Prasad Singh 
is a collusive & fraudulent document, & not bind- 
ing on the pltf. Bbagwati had a brother named 
Kailashpati who died in a state of jointness with 
him leaving a widow. Mt. Parbati Kuer, &, accord . 
ing to the pltf’s. case, a daughter, Lachhmina 
Kuer, & a daughter's son, Mahabir Singh. After 
the death of Bbagwati Prasad Singh, Parbati 
Kuer, the widow of Kailashpati, applied for the 
registration of her name in the Land Eegistration 
Dept, with regard to one half share in the zamin- 
dari properties which had belonged to Bbagwati 
Prasad Singh & Kailashpati Singh; but her appln. 
was contested by Mt, Deomurat Kuer, the vddow 


of Bbagwati Prasad Singh, & was ultimately re. 
jected. The properties left by Bbagwati Prasad 
Singh had come into po^ssion of the deft. 1, 
Mt. Deomurat Kuer, as his widow, & the pltf’s, 
allegation is that Sant Prasad Singh, the son>in. 
law of Kailashpati Singh, & Mahabir Singh, Kai. 
lashpati Singh's daughter’s son, began to manage 
the properties of the lady. Sant Prasad Singh A 
Mahabir Singh have been impleaded as defts. in 
this suit, & it is said that they in collusion A 
concert with one Babu Amircband Lai, the hus- 
band of Deokumari Devi (deft, 4), & the father of 
Brijnandan Sabay (deft 5) got the mukarrari deed 
in question executed with regard to 240 bigbas of 
land at a nominal jama of Be. 1 per bigba. The 
consideration mentioned in the document is Bs. ' 
8000 which is the amount of uazrana; butit iB 
alleged that this amount was never paid, A that 
the recitals in the document about the payment 
of consideration are all wrong. 

[2] Sant Prasad Singh, Mahabir Singh, Deo- 
kumari Devi & Brijanandan Sahay contested the 
suit, & their contention was that the pltf. was not 
the reversionary heir of Bbagwati Prasad Singh, 
having never any connection with this family; 
that the deft. 3, Mahabir Singh, was Bbagwati 
Prasad Singh’s daughter’s son & hence his nearest 
reversionary heir ; & that the mukarrari deed was 
a genuine & valid document executed for legal 
necessity & binding on the reversioner. 

[3] The learned Subordinate Judge held that the 
pltf. wag the nearest reversionary heir of Bhag- 
wati Prasad Singh, & that Mahabir was not his 
daughter’s son. But the mukarrari deed in ques- 
tion was held by the learned Subordinate Judge 
to be a genuine document binding on the rever- 
sion. The suit was accordingly decreed in part by 
the Gt. below. 

[4] The applts. before this Gt. are Sant Prasad 
Singh & Mahabir Singh, the defts, 2 & 3 respeo- 
tively, & the pltf. Gharitar Singh A deft. 1, Mt. 
Deomurat Kuer, have filed cross, objections. 

Cs] The contention of the applts. is that tbS/ 
Gt. below was wrong in holding that the pltf. vrafi 
the nearest reversionary heir of Bbagwati Prasad 
Singh & in overruling the plea of the defts. that 
Mahabir Singh was his daughter’s son. The pltf.’S 
cross- objection is directed against the finding of 
the learned Subordinate Judge that the mukarrari 
deed is a document binding on the reversioner A 
the cross- objection by defendant i is directed 
against the finding of the learned Subordinate 
Judge that the pltf. is the nearest reversionaxy 
heir of Bbagwati Prasad Singh & also against his 
finding that the mukarrari deed is a genuine A 
valid document. This lady, Mt. Deomurat Kueti 
haa instituted a suit for a declaration that the 
mukarrari deed in question be declared null A 
void as this document was obtained from her after 
practising fraud upon her. This suit is still pend- 
ing in the Gt. of the Subordinate Judge of 
Shahabad. 
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[61 Mr. D. N. Varma for the resp. 8 in ^hose 
name the mukarrari document stands argued 
before os that under the law the oross-objeotion 
filed by the pltf. h the lady Mt. Deomurat Kuer 
could not be entertained by this Ot. 

[7] The most vital point in this case is whether 
the pltf -resp. Oharitar Singh is the nearest rever- 
sionary heir of the late Bhagwati Prasad Singh, 
& for the determination of this point findings are 
required on two important questions of fact which 
are (ll whether the applt. 2 Mahabir Singh is the 
daughter's son of the late Bhagwati Prasad Singh, 
& (2) whether the pltf. is an agnatic relation of 
late Bhagwati Prasad Singh k is related to him 
in the manner alleged. If the applt. 2 is held to 
be Bhagwati’s daughter’s son, he would exclude 
the plfb, even if the pltf. is held to be the nearest 
surviving agnatic relation oE Bhagwati. Both 
these questions have been very elaborately dis- 
cussed in the judgment of the Ot. below & a very 
careful appraisement of the evidence has been 
made by the learned Subordinate Judge. But as a 
Ot, of first appeal, we were bound to examine the 
entire evidence & we have done that with meti- 
culous care. The only lacuna which existed in the 
evidence has been filled up by the examination of 
the lady, Mt. Deomurat Kuer, as a Ot witness in 
thi9 Ot, We considered it essential to examine the 
lady because the question raised was whether 
Mahabir Singh was her daughter’s son or a 
daughter’s son of Parbati & Kailashpati Singh, the 
brother of Bhagwati Prasad Singh, Unfortunately, 
the lady had not even filed a written statement 
in the suit, & neither party had cared to examine 
her as a witness in the Ct. below, though the 
pltf. was anxious to show that she had never any 
child & the contesting defts. w^i^e anxious to show 
that Mahabir was her daughter's son. The defts. 
probably thought that they stood fortified by the 
recitals in the mukarrari deed executed by the 
lady wherein she bad described Mahabir Singh as 
her nati (grandson) & also by the recitals in cer- 
tain letters said to have been addressed by the 
lady to Mahabir. But at least deft. 4, Mt. Deo- 
kumari Dcvi, in whose name the mukarrari docu- 
ment stands & her husband Mr. Amircband Lai 
who, it appears, is mainly responsible for the exe- 
oution of this document, should have realized that 
in view of the allegations made by the pltf. they had 
to show that they had acted in good faith in their 
dealings with the lady. It is needless to say that a 
transferee from a Hindu widow has an exceptional 
A onerous position & he does not occupy the same 
position as any other transferee in whose favour 
certain presumptions will be raised under ordinary 
(nroumstances. This lady has already instituted a 
suit for a declaration that the mukarrari deed was 
brought into existence by practising fraud upon 
her, & she hga made very serious allegations 
i^lnst Sant Prasad Singh & Mahabir Singh & 
ttjainst Amirchahd Lai & bis wife. The distinct 
liie ^hioir she hsis made out is that she did not 


"receive a single farthing out of the nazaranct 
money mentioned in the mukarrari patta" & that: 

*'Sant Prasad Singh & Mihabir Prasad Singh, in col* 
lusion & concert with the deits. (meaning the dclte. DeO' 
kumari Devi, wife of Amircband Lai, & Brijanandan 
Bahay, minor son of Amirchand Lai), deceived her, k 
fraudulently got the mukarrari deed executed by her for 
their own benefit in favour of their creature.” 

Because the suit instituted by the lady is still 
pen iing, we would avoid making any observation 
which might prejudice the parties in that litigation 
or which might embarrass the Subordinate Judge 
in the trial of that suit ; but, in view cf the sub- 
mission of Mr. B. C. De for the applts. before ua 
that the lady would not have called Mahabir as 
her nati in this mukarrari document if he would 
not have been her daughter's son , it is a perfectly 
relevant consideration in this ease whether any 
value should be attached to that recital in the 
document or not. If we find that this recital is 
wrong, we should not hesitate to say that, & w® 
are bound to take into consideration in what cir- 
cumstances this document had come into exist- 
ence. If the contesting defts. of this suit are 
determined to take advantage of the recitals in 
the mukarrari deed & the recitals in certain letters 
said to have been written by, or on behalf of the 
lady, it will be perfectly legitimate for the lady 
4; the pltf. to show in this litigation that the 
mukarrari document was obtained after practising 
fraud upon the lady, & that the letters were nob 
actually sent by, or under instructions from, her. 
Admittedly, the lady is a purdanasbin lady, & to 
quote the language used by the Judicial Commit- 
tee in a very recent decision Abnararn Manelcldl 
Y. Bai Hiray 75 l. A. 108:(A.I.R. (35) 1948 P. o. Ill) 

"the law has accorded to pereous in the position of the 
lady a high degree of protection in tbeir dealings with 
persons with whom they contract,’* 

Their Lordships cited an earlier decision of the 
Boaid in Hem Chandra v. Suradhani Dehya, 67 
I. A. 309 : (a. I. R. (a?) 1940 P. c. 134) in which it 
had been held that 

”a purdanasbin woman of considerable business capacity 
was not bound by a mtge, agreement which was read bat 
not explained to her before she signed it, because she did 
not understand that Bhe was making herself personally 
bound to repay the borrowed money." 

In this case the principle was laid down that, if 
the relation between the lady executant & the 
beneficiary is intimate, the onus on the beneficiary 
becomes heavier. The evidence in this case ua- 
mistakably goes to show that the lady was com- 
pletely under the influence of Sant Prasad Singh, 
Mahabir Singh, Amirchand Lai k Amirchand 
Lal'a wiEo when the document came to be exe- 
cuted, &, if she was completely under their influ- 
ence at the time of the execution of the document, 
it was very easy for them to have such recitals 
made in the document as would be of distiiut 
advantage to them {His Lordship discussed the 
evidence & concluded.) 

[sl My conclusion, therefore, in agreement with 
the learned Subordinate Judge, is that it is well 
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eabablished that Bhagwati Singh & deft. 1 had no 
daughter, & that Mahabir is not their daughter's son. 

[ 9 ] The next question is whether this pltf. is 
the next reversionary heir of the late Bhagwati 
Prasad Singh. [After discussing the evidence his 
Lordship held that the pltf. was the nearest male 
agnatic relation of Bhagwati Prasad Singh & 
hence his reversionary heir. His Lordship then 
proceeded.] 

[lO-ll] On the merits, therefore, the appeal of 
Sant Prasad Singh & Mahabir Prasad Singh is not 
St to succeed ; but the decree of the learned Sub- 
ordinate Judge cannot be sustained, as he has 
merely granted a declaration to the pltf. that he 
is the near^t reversionary heir of the husband of 
deft. 1 , &, has refused to him the main relief. 
The relief sought is described as follows : 

“On adjudication ol the above fact, it may be held that 
the mukamri deed dated 19-5-1941 is colluBive, fraudu- 
lent, without consideration & legal neoessities, that it is 
not genuine & that it is not binding upon the pltf., the 
next reversioner.” 

One of the pleas taken by the defts. was that, 
because of s. 42, Specific Belief Act, the pltf’s. 
claim was not fit to succeed, & the learned Sub- 
ordinate Judge, therefore, framed the following 
issue : ‘^Is the suit barred by s. 42, Specific Relief 
Act ?' ' The issue was, however, answered in the 
negative, & the learned Subordinate Judge was of 
the opinion that, even if the declaration sought 
by the pltf. with regard to the rcukarraii docu- 
ment could not be granted to him, he was entitled 
to the declaration that he was the nearest male 
agnate & the reversionary heir of the husband of 
deft, 1. But, in my opinion, the view taken by 
the learned Subordinate Judge is erroneous, & he 
was^ wrong in not following the decision of the 
Judicial Committee in Janahi Ainmal v. Nar(i~ 
yanasami Aiyar, 43 I. A.' 207 : (A. I. R. ( 3 ) 1916 
P. 0. 117 ). He has tried to distinguish the P. 0. 
case, but I am not quite able to understand his 
reasoning in support of his view that the facts of 
the P. 0. case are so much distinguishable from 
the facts of this present case, that the principle 
laid down by their Lordships cannot be applied 
in this case. What their Lordships of the Judicial 
Committee held in Janahi Ammal v. Narayana- 
sami Aiyar, 43 l. a 207 : (A. I. R, ( 3 ) 1916 P. C. 
117 ) has been explained & summarized by their 
Lordships themselves in a subsequent decision, 
Saudagar Singh v, Pardip Narayan Sing\ 45 
I. A. 21 : (a. I. R. ( 4 ) 1917 P, c. 196). Their Lord- 
shipa say that the point of that case is this : 

“There was a Hiada widow entitled to>n estate, & a suit 
was brought by a person, presumptively entitled as heir 
after her death, to prevent waste. It was held that there 
wafl no waste at all, & the question arose whether, under 
those oircumstances, it was proper to give the persons 
presumptively entitled a declaration of their title as pre- 
sumptive, or, as sometimes called reversionary heirs, & it 

was held by this Board, that no such declaration ought to 
be made.” 

iln this case also, there is a Hindu widow entitled 
Ito an estate, & a suit has been instituted by a per- 
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son presumptively entitled as her heir after her 
death for a declaration that a mukarrari deed 
executed by her is fraudulent & without consi* 
deration & legal necessity & not binding on the 
reversion. In the F, 0. case, it was held that there 
was no waste at all, & in this case it has been 
held that the mukarrari document is neither 
fraudulent nor without consideration & legal 
necessity, & that it is binding on the revers’on & 
the pltf. as the reversionary heir. Their Lord- 
ships of the Judicial Committee held that, no 
waste having been proved, the title of the pltf. as 
presumptive heir could not be declared. This oase 
is certainly analogous to the case before their 
Lordships, inasmuch as the question in this esse 
also arises as to whether, after the finding that 
the document was for consideration & legal neees- 
Eity & binding on the reversion, it could be merely 
declared that the pltf. was the next reversionary 
heir of the husband of deft. 1 . I feel no hesitation 
in holding that the principle of Janahi AmrnalJt 
Narayanasami Aiyar, -43 I. A. 267 : (A. I. B. (3) 
1916 1*, c. 117 ) is applicable to this case & that no 
declaration to the effect that the pltf. was the next 
reversionary heir of the husband of deft. 1 could 
have been made in this case, if the pltf. had failed 
to show that the document was not for consi- 
deration & legal necessity & not binding on the 
reversion. In Saudagar Singh’s case, 45 i. A. 21 ; 
(A. I. B. ( 4 ) 1917 P. c. 196), their Lordships of the 
Judicial Committee referred to S. 42, Specific Belief 
Act, & also made mention of the following illus- 
tration given in that section ; 

“The widow of a sonless Hindu alienates part of the 
property of which she is in possession as snoh. The person 
presumptively entitled to possess the property if he survive 
her may. in a suit against the alienee, obtain a deola- 
ration that the alienation was made without legal neoea- 
sity & was therefore void beyond the widow’s liletime.” 

This illustration & the decision of the Judicial 
Committee in Janahi AmniaVs cast, (431. A. 207! 
A. I. R. (s) 1916 P. 0. 117 ) as explained by their 
Lordships in Saudagar Singh’s case, (45 1 A 21 ! 
A. I. R. ( 4 ) 1917 P. c. 196) appear to be a settler 
on the point, &, in my opinion, the learned Sub- 
ordinate Judge, after he had refused to set aside 
the alienation should not have granted a decla- 
ration only to this effect that the pltf, was the 
presumptive heir of the late Bhagwati Prasad 
Singh, the husband of deft. 1 . The applts,, there- 
fore, were right in Euhmitting that, the mukarrari 
deed in question having been held to be a docu- 
ment binding on the reversion, the Ct. below had 
erred in granting a declaration to the pltf. that 
he was the nearest reversionary heir of the late 
Bhagwati Prasad Singh. 

[12] The pltf., as I have already stated, has filed 
a cross- objection in this case, & his cross objection 
is directed against the finding of the learned 
Subordinate Judge that the mukarrari document 
is binding on him. Mr. D. N. Varma on behalf of 
the defts. has strenuously argued before us that 
neither the cross-objection ol the pltf. nor tbf 
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oi'os 9 <ob]eotioD of fche lady Mb. Dtomural; Kuor is 
enterbainable. So far as the orosl-objeotion of the 
lady is oonoerned, ib raises tlie following throe 
points : (l) That the Cfc. below was wrong in 
holding that the plaintiff was the nearest agnatic 
relation of her husband & hence hia revorsionary 
heir, (9) That the Gt. below should have held that 
the mukarrari deed was not a valid document, k 
had been executed after practising fraud upon 
her. { 3 ) That the Ot, below should have held that 
the mukarrari deed was nob executed for the bene- 
fit of the estate, & should have rejected the evi- 
dence adduced by the defts. for proving that it 
was a dooument executed for legal necessity. 

C13] The first contention fails in view of ray 
finding that the pltf. is the nearest male agnate 
A the reversionary heir of the late Bhagwati 
Prasad Singh, & the second contention is beyond 
the scope of this suit. As already stated, a suit 
has been instituted by the lady for setting aside the 
mukarrari deed on the ground of fraud, k the issue 
that has to be decided in that suit cannot be de- 
cided by us in this prisent suit. The third point 
has been raised by the pltf. as well in his cross- 
objection, &, if the pltf’s. cross objection is main- 
tainable, the cross- objection of the lady also on 
this point can be entertained. The real question, 
therefore, is whether the cross-objection filed by 
the pltf. is maintainable. The contention of Mr. 
Varma, who appeared for resp. 3, Dalhin Deo. 
kumari Davi, wife of Amirchand Lai, in whose 
name the mukarrari document stands, was that 
neither the cross objection of the pltf. nor the 
cross* objection of the lady could be entertained, 
because the provisions of O. 41, E. 22, Civil P. 0., 
do nob enable the resp. as a matter of right, to 
urge cross- objection against a co-resp. Mr. Varma 
has relied on certain decisions of this Ot. & other 
High Courts, & he thinks that it is now a settled 
law that where cross- objections filed by a resp. 
are directed solely against a co-resp. whose case 
hflg nothing in common with that of the applt. 
they are not maintainable. The important deci- 
sions of this Cfc. which have been relied on by 
Mr. Varma are those reported in Chanda 
Bihi V. Mohanvam Sahu, is Pat. 200: (a i.k. (21I 
1934 Pat. 134) & Deo Narain v. Ganesh Bam, 
A.IR, (S8) 1936 Pat. 604; (135 I. C. 936). In the 
former case, Dbavle J. with whom Saunders J , 

agreed, held as follows : 

oroBS-objeofaion ag&tnst the applt* stands on a dine- 
rent footing from an objection against a co-resp, the 
former comes from a pirty who is content with the decree 
of the lower Ot, provided his opponent does not appeal, 
while the xesp. who wishes to urge an objection against 
a co'resp, ii, as a general rule, merely availing himself 
of an appeil by another party relating to other matters 
to urge at a late stage what he could & shoull have 
urged by way of appeal earlier. There is little reason to 
drive the former to die an unneoesaary appeal as there is 
to let the Utter act beyond the period of limitation pres- 
cribed lor appeals; d: yet these would be the results if 
orbSS-objeotibnB were not permitted against the applt, or 
objections were permitted aa a general rale between co- 
X would, thereto, bold that the pltfs. respa- are 
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not entitled, as a matter ol right, to urge their so-called 
cross-objeotion against those resps. who were defts. 3 to 6 
in suit No. 57 below, But objections of this kind, not 
coming under 0. 41, It. 22, have been entertained under 
0. 41, It. 33, in cases of an exceptional kind." 

It is to be noted that his Lordehip was careful 
GQongh to point out that the pltfs.-resps. wore 
nob, as a matter of right, entitled to urge cross- 
objections against the resps. who were defts, 9 
to 6. His Lordship further pointed out that an 
objection of this kind, even if it does not coma 
under o. 41, E. 22 can be entertained undtr 0. 41 , 
R. 33. This case cannot be regarded as an autho- 
rity for the proposition ttat in no case can a 
cross- object ion filed by a resp, as directed solely 
against a co-resp. whose case has nothing in com- 
mon with that of the applt. be entertained. In 
the other case (Deo J^arain v. Ganesh Bam), 
(a I. R. ( 33) 1935 Pat. 604: 165 I. c, 936) the crosB- 
objection in question was found to be nothing 
more than an old appeal which had been dismissed 
as time-barred. The outstanding fact of this case 
was tint an applt. who had filed an appeal beyond 
time, had attempted to take the same points which 
he had taken in his memorandum of appeal in a 
cross- objection. The last para of the judgment of 
Wort J. runs as follows ; 

"In my judgment, as I have already stated, the cross- 
objection in the present c»se is nothing more than the old 
appeal which was dismissed & therefore in my opinion 
does not lie. The cross-objection is therefore dismissel. 

The fact which weighed very much with his Lord- 
ship, therefore, was that the cross objection was 
nothing more than an old appeal which had been 
dismissed as-time-barred. Ou the other hand, there 
are certain other decisions which have definitely 
laid down, on a consideration of the provisions 
of R. 22 of 0. 41 that it is open to a dtffc, reap, 
to file a cross- objection against a co-r^p, & these 
decisions are Munisamy Mudaly v. Abbu Beddy, 

38 Mad. 705 : (A. I. R. (2) 1915 Mad. 648 F. B ) A 
Vanhata Bao v. Satyanarayanamurthy, A. I. B. 
(30) 1943 Mad, 698 : (l. L. R. (1944) Mad. 147 F. B,). 
Both are F. B. decisions, k the question raised 
before us has been elaborately discussed by Leaob 
0. J. k Krishnaswami Ayyangar, J. in ' the latter 
case. I would quote the following passage from 
the judgment of Krishnaswami Ayyangar J. ; 

“Where there Is a decree for a part only of a claim, it 
means thut it is party in favour of the pltf. k partly la 
favour ot the deft. & when tbe reap, is given liberty by 
the rule to support the decree it is to enable him to sup- 
port that part of the decree which is really in hia favour. 

In doing so, he is not attacking the decree in so far as 
it is in favour of the pltf. nor is he supporting it; for 
obviously he is not interested in supporting it at all. In 
fact, he is only attempting to prevent the pltf.^ from In- 
creasing the burden of the liability btyond the limit fixed 
by the decree appealed against. The word “decree” in this 
rule may be taken to mean decision as held in Sri Ranga 
Thathachariar v. Srinivasa Tkathachariar, 60 Mad. 866; 
(A.I.B. ( 14 ) 1927 Mad. 801) but that does not solve the 
difficulty. What is necessary to bear in mind is that the 
principle which is applicable to a simple case where a 
claim is wholly dscrcM or wholly dismissed, is equally 
applicable to a case where the claim is allowed la part A 
dljmissed as regards tbe rest. In the latter claBS of OWSB* 
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namely, where there ia a decree for a part only of a larger 
claim, the decision is to be understood as comprising a 
decree in favour of the resp. to the extent to which the 
Ct, bel>w had disallowed the claim of the applt. So 
understandiDg it, there is no difficulty whatever. It is by 
an omission to see clearly this double aspect when there 
is a decree for a part only of a claim, that errors are 
likely to occur.” 

[ 14 ] In the present case also, we find that the 
suit was decreed in part, & to '^uote the language 
of Krishnaswami Ajyangar J., we have in reality 
what may be described as a double or composite 
decree. In fact, there is something more in this 
case, & it is this that the decree passed by the 
learned Subordinate Judge in favour oE the pltf. 
is an infructuous & an invalid decree, inasmuch 
as it was passed in contravention of the provisions 
of s. 42, Specific Relief Act. After the finding that 
the mukarrari document was a document binding 
on the reversion, the Ct. below could not grant a 
decree to the pltf, resp. that he was the nearest 
reversionary heir of the husband of deft. &, there- 
fore, the pltf. was bound to urge by way of cross- 
objection in this case that the view taken by the 
learned Subordinate Judge was wrong, & that the 
decree which had been passed in his favour did 
not mean anything, unless it was declared thab 
the miikarrari document was a document not 
binding on the reversion. It is therefore that the 
language of B, 22 of 0. 41 A of R. 33 of 0 . 41 has 
been made very wide. Rule 22 says that any 
resp. though he may not have appealed from any 
part of the decree, may not only support the decree 
on any of the grounds decided against him in the 
Ct. below but take any cross objection to the de- 
cree which he could have taken by way of appeal, 
provided he has filed such objection in tbe appel- 
late Ct. within the time prescribed. This pltf.- 
r^p. has the right to support the decree on the 
grounds decided against him by the Ct. below, 
which are that the mukarrari document is a docu- 
ment binding on the reversion, A, if he can sup- 
port the decree on these grounds, he can certainly 
file a cross-objection embodying the grounds on 
which he wants to support the decree. This de- 
cree was insupportable without a declaration that 
the mukarrari document was not binding on the 
reversion, A, therefore, it was Quite open to the 
pltf,* resp. to urge that the document had been 
executed without any legal necessity A did not 
confer any benefit upon the estate, A was conse- 
quently not binding on him as the reversioner. 
In fact, the facts of this present case are some- 
what peculiar A quite dissimilar to the facts of 
the other cases which had to consider the meaning 
A the effect of R. 23 of 0. 41 A for the simple rea- 
son that the decree passed in this suit, was un- 
sustainable in absence of a declaration that the 
mukarrari document was not binding on the re- 
version, I think it was quite open to the pltf.. 
resp. to support this decree on the ground that 
the mukairari dcoumenb had not been executed 
*or the benefit of the estate, A was consequently 
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not binding on the reversion. I have already 
pointed out with reference to the relief portion . 
of the plaint that it was the mukarrari document 
which was soighb to be set aside. The learned 
Subordinate Judge misdirected himself when he 
granted a declaration to the pltf. that he was the 
nearest reversionary heir of Bhagwati Rrasad 
Singh without granting the declaration that had 
been sought with regai d to the mukarrari docu- 
ment. The pltf- resp. is certainly entitled to show» 
that the decree is erroneous on this account, A, 
under the provisions of E. 22 of O. 41 he is en- 
titled to ask this Ct. to rectify the error committed 
by the learned Ct. below A to pass a proper A 
legal decree. In this view, I am of the opinion 
that the cross- objection of the pltf. is maintain- 
able. It is needless to point out that B. 33 of 0. 41 ' 
has given even wider powers to the Ct. Under 
this rule, the Ct, has power to make a proper 
decree, A such power can be exercised in favour 
of all or any of the parties even though they may 
not have filed an appeal or objection. We cannot' 
conceive of a better case in which we can act ac- 
cording to the provisions of B. 33 of O. 41. Here, 
on account of an erroneous view having be&n 
taken by the Ct. below an invalid or an infructuOtts 
decree has been passed, A we cannot refuse to be&r 
tbe pltf.- resp. if he says that the decree passed 
by the Ct. below is erroneous, A that it should be 
corrected or amended in the manner urged by 
him. If the cross- objection filed by the pltf. resp. 
is entertainable, as, in my opinion, it ia in so far 
as it seeks to have the mukarrari document Set 
aside for want of necessity A benefit to the estate, 
then the cross- objection of the lady Mt. Deomurat 
Kuer as well, in so far as it relates to this poiUt 
only, is entertainable. I was not able to under- 
stand the argument of Mr. Yarma. in this oase that 
tbe lady's cross- objection ia not maintainable, be- 
cause she cannot derogate from her own grant. 
There is no bar to the lady showing that the 
document which she had executed was a fraudu- 
lent document, A that there was no necessity for 
it. The question whether it is a fraudulent docu- 
ment or not will be properly decided in the pend- 
ing suit to which reference has already been made; 
but the question whether the document is for 
legal necessity or for the benefit of the estate is a i 
question which can be properly decided only in I 
this present suit. I, therefore, hold that, so far | 
as the question whether the document was executed | 
for the benefit of the estate or for legal necessity, 

A is binding on the reversion is concerned, the , 
cross* objection of the pltf. as well as the cross-; ; 
objection of Mt. Deomurat Kuer are maintainable.' 

[ 15 ] The only other point to be decided is whe- 
ther the mukarrari document is a document which 
can bind tbe reversion. As already pointed outi 
the document in question is a perpetual mukarrari 
patta with regard to 152«76 acres of land equiva- 
lent to about 244 bighas, A it was executed on 
19-5*1941, for a consideration of Rs, 8000. The 
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total rent payable by the mukarraridar is Rs. 340 
inoluding oessea. By the execution of this docu- 
ment. two rehan bonds tBxs. d 3 D-4) executed 

by deft. 1 herself in favour of defts. 4 & c on 
99 12- 1989, for a consideration of Es. 3000 each 
were redeemed. There was further a redemption 
of a rehan bond executed by Jadunandan Singh, 
the father of Bhagwati Prasad Singh, of the value 
of Bs. 799. Exhibits D (3) & D (4) had been exe- 
cuted by the lady for satisfying another rehan 
bond executed by Jadunandan Singh & a rehan 
bond executed by Bhagwati Prasad Singh. Rupees 
four thousand was required for the redemption of 
the rehan bond executed by Jadunandan Singh in 
favour of Tirlok Singh & Aslok Singh, & bs. 700 
was required for the redemption of the rehan 
bond executed by Bhagwati Prasad Singh in 
favour of Ghagh Singh. Besides these two docu- 
rnents, the lady herself had executed a rehan bond 
/in favour of Sant Mahto for a consideration of 
I Bs. 400, & this rehan bond was also satisfied after 
the execution of Ezs. D (3) & d (4), the considera- 
tion of Bxs. D (3) & D (4) being Rs, 6000. Some 
petty amounts had been required for meeting the 
1 expenses of certain cases, & Rs. 644 had been taken 
for repairing a portion of the residential house. 
Erom a perusal of the mukarrari doeument, also 
it appears that about Es. 700 was required for 
reconstructing a portion of the residential house, 
& Hs. 600 was required for satisfying petty loans 
whiVh had been incurred for the treatment & the 
Sraab expenses of Kailaahpati Singh's wife & for 
repaaving loan of es. lOO which had been incur- 
red : or the treatment of Mahabir Singh & for per- 
fornaing the aataisa ceremony of his son The 
area mortgaged under the document Ex D { 3 ) was 
19.72 acres, & the area mortgaged under tbe docu- 
ment Ex. D ( 4 ) was 24.89 acres. The total is 44.61 
acres corresponding to 72 bighas. Besides this, 
12 bighas had been mortgaged by virtue of the 
document Ex. D (l) which had been executed by 
Jadunandan Singh in favour of Tirlok Singh & 
Aslok Singh on 20-10-1896. The areas mortgaged 
under the rehan bond of 1891 executed by Jadu- 
nandan Singh, under the rehan bond executed by 
Bhagwati Singh in favour of Ghagh Singh, & 
under the rehan bond executed by the lady herself 
in favour of Sant Singh were 50 bighas, 4 bighas 
11 kathaa, & 4 bighas, respectively. Thus, the 
tdtal area which had been mortgaged under these 
documents was only 59 bighas. For satisfying 
th^e rehan documents A; for payment of certain 
petty loans & also for certain necessary expenses 
the lady has executed a permanent mukarrari 
patta with regard to 244 bighas of lands at a rent 
which hs^ been fixed for all time. If the intention 
was merely to redeem the reban with regard to 
60 bighas executed by Jadunandan in favour of 
Tirlok & Aslok, the rehan with regard to 4 bighas 
11 kathas executed by Bhagwati Singh in favour 
4 Qi£> Ghagh Singh, & the rehan with regard to 12 
bighas executed by Jadunandan Singh in favour 


of Tirlok Singh & Aslok Singh, it was not at all 
necessary to part with such a vast area of land 
belonging to the estate. Assuming that the lady 
had executed tbe documents dated 22- 12-1939, for 
legal necessity, & required money for redeeming 
the rehan bond of 1890, & also required Bs. 500 for 
repayment of the petty loans incurred for treat- 
ment, aradh k sataisa expenses, <fe Es. C85 for re- 
construciing a portion of the house, it was not at 
ail necessary to transfer 244 bighas of land per. 
manently. The learned Subordinate Judge was 
very much influenced by the consideration that 
by executing the mukarrari doouraenfc, the lady 
made 160 bighas of barren & unculturable lands a 
source of permanent income to the estate. & re- 
deemed rehans with regard to 84 bighas of lands, 
& thus added them to the corpus of the (state. 
It is impossible to agree with the learned Sub- 
ordinate Judge that 84 bighas of lands, that is the 
lands covered by documents Bxs D ( 3 ), D ( 4 ) & 
D ( 1 ), had been added to the corpus of the estate. 
These lands have rather been lost to the estate 
for ever, & even if the lady wanted to redeem 
the old rehans, she could have done that by exe- 
cuting other rehan decuments. I find no justifica- 
tion for a complete alienation of tbese 84 bighas of 
lands which can never come back to the estate now, 
if the mukarrari document is held to be a docu- 
ment binding on the reversion, & it is not at all a 
sound argument to urge that about 169 bighas of 
barren & unculturable lands have become a source 
of income to the estate because of the execution of 
the mukarrari deed. A widow or limited heir has 
no power to grant a permanent lease, or a leise 
for a long term, so as to bind the reversion, unless 
it is justified by legal necessity, or it is for the 
benefit of the estate, or made with the consent of 
the next reversioners, & the argument that a 
permanent lease was granted because some lands 
were lying ba rren & uncultivated can be of no 
avail. Tbe Judicial Oommitte has laid down that, 
if there is no necessity, benefit or consent, a 
limited owner cannot create a new & fixed rent 
for all time, though such rent be adequate at 
the time of fixing it. In Shibessuree Dehia v. 
Moihoora Nath. 13 iS. i. A. 270 : (2 Sar. 528 P p.), 
their Lordships of the Judicial Committee laid 
down as follows : 

“To create a new & fixed rent for all time, though 
adequate at the time, io lieu of giving the endonrj]aent 
the benefit of an augmentation of a variable rent, from 
time to time, would be a breach of duty in a sebait, k is 
not, therefore, presumable." 

It is not necessary to say that the power of a 
limited owner to alienate a property in her posses, 
sion is analogous to that of a sbebait or mahanth 
to alienate debottar properties or to that of a 
manager of an infant heir as defined by the 
Judicial Committee in Hunoomanpermud v. Mt. 
Babooee Munraj, 6 IS. I. A. 393 : (l Sar. 552 P. 0 .). 
In Abhiram v. Shyama Chat an, Hi. A. 148 ; 
(86 Cal. 1C03 F. 0 .), their Lordships observed aa 
follows : 
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"Tho second question is whether, this being so, the 
ujoir.j lit bad power to grant a mokarrari pottah of tho 
r.; 0 U 7 .ab. It is well settled law that the power of the 
loohunt to alienate debottat proper 67 ia, like the power of 
the manager for an infant heir, limited to cases of un* 
avoidable necessity : Prosunno Eumari v. Golab Ghandt 
'2 I. A. 115 ■ (14 Beng. L. R. 450 P. 0,). In tbo case of 
Kiinivar Dnnrgftnath v. Rdm Chunder, 4 I. A. 52 : (2 
< ('. 'Ml I’, C.) a mokarrari Pottah of dewattar lands 
was supported on the ground that it was granted 
in consideration of money said to .be required for the 
repair A completion of a temple, for which no other 
funds could be obtained. But the general rule is that laid 
down in the case of Shibessuree Debia v, Mothoaranaih, 
13 JI. 1. A. 270 : (2 Sar. 528 P, 0.), that apart from such 
necessity to create a new & fixed rent for all time, though 
adequ.Tte at the time, in lieu of giving the endowment 
benefit of an augmentation of a variable rent from time 
to time, would be a breach of duty, in the mohunt. There 
is no allegation that there were any special circumstances 
of necessity in this case to justify the grant of the pottah 
of 16G0.” 

1 16] In this oase also, it cannot; be said that 
there were any special circutnstanees of necessity 
to justify a grant of 244 bighas of lands by the 
patta of 1941. It need hardly be said that the 
] rices of lands have considerably gone up since 
the date of the execution of the patta, & the 
obvious result is that properties. which could have 
been regarded very valuable even at the present 
time, thit is, in the year 19 19, were parted with 
permanently in the year 1941 for a consideration 
of Rs. 3000 only. It really shocks one’s conscience 
to find that 244 bighas fhoull have been trans- 
f erre i for a consideration of Bs. 8000 only & at 
an annual rent of Bs. 240. In Palaniappa Chetty 
V. Dciva$ikamo7iy Pandara Sannadhi, 44 I. A. 
147 : (A. I. R. ( 4 ) 1917 p. C. 33 ), their Lordships 
relied on the two decisions mentioned above, & 
observed as follows : 

' Three authorities have been cited which established 
that it is a breach of duty on the pait of a shebait, unless 
constrained thereto by unavoidable necessity, to grant a 
lease in perpetuity of debottar lands at a fired rent, how* 
ever, adequate that rent may be at the time of granting, 
by reason of the fact that by this means the debottar 
estate is deprived of the chance it would have, if the rent 
were variable, of depriving benefit from the enhanoement 
in value in the future of the lands leased. These autho- 
rities are Skibessouree Debia v. Motkooranath, 13 M.I.A. 
270 at p. 275 ; (2 Sar. 528 P. G.), Seena Peena Reena 
Miwaiidi r. Chokicalingam, B 1 I. A. 83 at p 88 : (27 
Mail, 291 P. 0.) & Abhiram v. Shyama Ckaran, 36 I. A. 
146 at p. 165 ; (36 Cal. 1003 P. O.b 

No doubt these cases dealt with agricultural lands, but 
no reason can be suggested why the principles they esta* 
blish should not apply to a building site situate in the 
street of a village, as is the site in the present case. It 
may appreciate in value just as the land may. Moreover, 
if for the reasons above mentioned the grant of a lease in 
perpetuity of debottar lands at a fixed rent requires to be 
justified bv unavoidable necessity, it is difficult to see 
why an absolute alienation in perpetuity of the same 
kind of land in consideration of a premium 'should not 
equally require to be justified by the same kind of neces- 
sity, since it brings about quite as oompletely the same 
prejudicial results." 

There can be no doubt that these landa have very 
much appreciated in value, & if the prices of the 
lands are fixed on the basis of selling rates pre- 
vailing at present, the conclusion is irresistible 
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that the estate has suffered a very great loss fay 
the execution of this document. Even the learned 
Subordinate Judge says that it is obvious from 
the statements of Mr. Amirohand Lai that he has 
made a good bargain out of this transaction. But 
learned Subordinate Judge thinks that he has no 
reasons to suspect that Mr. Amirchand Lai has 
made an unconscionable bargain. As already 
pointed oul;, it was a clear breach of duty on the 
part of a lady to grant a mukarrari patta at a 
fixed rent, & nobody can dispute that the lands 
have now so much appreciated in value that, if 
they are disclosed of at present, they may fetch a 
very high price, & probably ten times more than 
Bs 80C0, which is the consideration of this docu- 
ment. This was, therefore, an absolutely impru- 
dent transaction entered into by the lady who, as 
I have already said, was completely under the 
influence of Sant Mahabir, Amirohand Lai A 
Amirohand LaTs wife. This is the glaring instanw 
of a case in which a lady of a very respectable 
family hM, under evil influences, parted with a 
very valuable property for a nominal considera- 
tion, & the way in which this particular lady has 
acted shows that the spirit of the Hindu law not 
to give undue liberty to a woman, whatever be 
her age or condition in life, should still be main- 
tained. 

[17] The cross* objection of the pltf., therefore, 
succeeds, & it is held that the permanent lease 
granted by the lady was not justified by legal 
necessity, & was not for the benefit of the estate. 
The mokarrari deed is not binding on the rever- 
sion & on the pltf. as the nearest reversionwy 
heir of the husband of deft. 1. The cross objection 
of the lady succeeds only in part, that is, only 
in so far as it urges that the Ct, below should 
have held that the mukarrari deed was nob exe- 
cubed for the benefit of the estate. 

[is] The appeal is dismissed with costs to the 
pltf.-resp.'The oross objection of the plt£.-resp. is 
allowed with costs to be realized from the applts. 
& the resps. other than Mt. Deomurat Kuer, A 
the decree of the Ct. below is varied to this extent 
that it is further declared that the mukarrari deed 
in question is not binding on the reversion A on 
the pltf. as the reversionary heir. The pltf.-resp. 
would get full costs of the Ob. below which would 
be realized from the defts. other than deft. 1. 
The cross-objection of the lady Mt. Deomurat 
Kuer is alio lyed in part, as indicated above; but 
she will not be entitled to any costs. 

[19] Sinha J. — 1 agree. 

Appeal dismissed^ 

A. I. R. (38) 1961 Patna 816 [C. N, 164,] 

Sabjoo Prasad J. 
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la A auit (or permanent injunotlon the trial Ot. granted 
an ad interim Injunction restrAiaing the deft, from oon* 
etrueting a building. Eventually after hearing parties the 
OMissolved the Injunotion on 1<3-1950. Against' this order 
the pItt. filed an appeal on 7<34950 d the appellate Ot 
also granted an ad intorim injunction. In the meantime 
the deft, taking advantage of the order of the trial Gt. 
vaeating the order of ad interim injunction d the delay 
in filing appeal hastened with the coustr motion. 

Held that by the conduot of the deft, he was trying to 
defeat any appeal which might eventually be filed by the 
pi tf. d the order which might be passed ia bis favour. 
Hence that part of the construction which was made by 
the deft, between 1-3<1950 & 7'3-1950 should be demo- 
liahed. {Para 6] 

Anno. G, F. C., 0. 89, Bi 2 , N. 7. 

B. C. De d S, K 4 Sarkar —for Petnr, i S. K, Mazum- 
dar‘ — for Opposite Party, 

OpddP. — This petn. in revn. has been filed by 
the pltf. against an order of the learned Mansif 
of Purulia dated 29 5-1950 in Title Sait No. 47 of 
1950. 

[23 The faots leading to this appln, may be 
briefiy stated as follows ; 

[ 3 ] The pltf. instituted the suit in question for 
a permaneut injunction against the principal defts. 
who are the opposite party here restraining them 
from causing obstruction to a certain latrine by 
making constructions so as to prevent the methai' 
from servicing the latrine in question & also for 
removal of the construction. The pltf.'s case is 
that he purchased a house belonging to one Hamid- 
unnisa on 10-8 1948. He has been making certain 
construction and has also oonatructed a latrine by 
the side of the privy in the house of Hamidunnisa, 
He alleges that the defts, have their residential 
house contiguous east of the pltf.’s land & build- 
ing, that the Utrine in the pltf.’s house used to be 
serviced through a galli from a very long time & 
that the defts. commenced constructing a gate & 
a door over the said galli near the trap.door of 
the pltf ’s latrine Sc thereby the pltf. apprehended 
that the defts. by such a const ruction would stop 
the servicing of the pltf ’s latrine through the 
galli. He, therefore, instituted the suit with the 
prayers aforesaid. The day when the suit was 
instituted, that is, on 4-2*1950 the pltf. also filed 
an appln for ad interim in ju action restraining 
the defts. from constructing the building sc as to 
block the passage in question & the learned 
Munsif, before whom the suit was filed, granted 
an ad interim injunction Sc issued notice upon the 
defts. Opposite party to show cause against this 
order. Hventually after hearing the parties the 
learned Munsif on l>3. 19S0, dissolved the injunc- 
tion. Against this order the petnr. preferred anap- 
peal to the learned Dist. J. of Manbhum-Singbhum 
on 7- 8-1950. He could not prefer the appeal earlier 
because the Holi holidays intervened Sc the learn- 
ed Dist, J,, after hearing the parties, on 11-6* 1950, 
allowed the appeal. The learned Diet. J, in doing 
so ordered that the ad interim order of injunction 
passed by the learned Munsif should be made 
absolote tiU the disposal of the suit. 1 should have 
th^t, oh Jhe day the appeal was filed the 
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appellate Ot. also had granted an ad interim in- 
junction order. In tlie meantime it appears the 
defts opposite party taking advantage of the order 
of the learned Munsif vacating the order of ad 
interim injunction on 1-3-1950 Sc the delay, which 
was very natural, in filing the appeal on 7 3 1950, 
hastened on with the coustruction. The petnr. 
moved the learned Munsif for directicg the oppo- 
site party to remove the construction which had 
been made during ..this period, that is, between 
the date of the vacating of the ad interim order 
by the learned Munsif on 1-3-1950 Sc the date of 
filing of the appeal & the ad interim injunction 
order by the appellate Ch on 7- 3-1950. The learned 
Munsif by his order dated 29-5-1950 refused to 
interfere Sc hence the present appln. The Munsif 
observed in his order that the construction by the 
defts. during the period woe legally authorised 
because there was nothing to prevent the deft.- 
petnrs. from doing so. 

[4] It is contended by Mr. B. C. De on behalf 
of the petnr. that by virtue of the appellate order 
of the learned Dist J. he was relegated to fbe 
same position as he occupied when the ad interim 
order was passed by the learned Munaif .on 
1-3-1950, & any construction made with indecent 
haste by the defts. opposite party during the 
period in question should have been ordered to be 
demolished because the conduct of the opposite 
party really amounted to over-reaching the Ot. 
knowing as they did not (that?) an appeal against 
the order of the learned Munsif would be filed by 
the petnr. without any unreasonable delay. In 
support of his contention be relies upon several 
English Sc Indian authorities. He refers to a deci- 
sion in Daniel v. Ferguson, (l89l) 2 Ch. d. 27 : 
(39 w. B. 599). In that case the deft, in an action 
to restrain from building so as to darken the pltf.’s 
lights, upon receiving notice lof motion for injunc- 
tion put on a number of extra men & by working 
night Sc day ran up his wall to a height of nearly 
40 feet before receiving notice that an ex parte 
interim injunction had been granted. It was held 
that the deft, had endeavoured to anticipate the 
action of the Ot by hurrying on his buildiug b 
that what he had erected ought, therefore, to be at 
once palled down, without regard to the uli imate 
result of the action. In the present case, which 
stands on a stronger footing, ad interim order of 
injunction had already been passed by the learned 
Munsif but later he had vacated the order though 
immediately an appeal was preferred & a fresh 
ad interim order obtained by the petnr. Sc finally 
the learned Dist. J. in allowing his appeal restored 
& made absolute the ad interim order passed by 
the learned Munsif. The other case to which 
reference has been made is a decision in Von Joel 
V. Hornsey, (l895) 2 ch. d. 774 : (65 L. J. ch. IO 2 ). 

In that case the deft, was erecting a building near 
the pltf.'s house. The pltf. warned the deft, that 
if be proceeded in building the house he would 
sue to restrain him on account of obstruction ba 
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pltf.'s lights. The pltf, ultimately filed a suit but 
the deft, evaded service of writ for several days & 
in the mean time continued the building till sub- 
stituted service had to be effected on him. It was 
held, following the decision in Daniel’s case, (1891- 
2 ch. D 27 : 39 W. B. 599), that the pltf. was en- 
titled to an interlocutory mandatory injunction 
directing the deft, to pull down so much of the 
building as had been erected after the pltf. had 
warned the deft, that he intended to bring an 
.action. The cases referred to above have been fol- 
lowed in the various H. Cts. in India, viz , Ismail 
V. Shamser Rahman, 41 Cal. 436 : (A.I.F. (l) 1914 
Cal. 3C2), Kandaswami Cheity v. Suhr’ainania 
Chetty, 41 Mad 208 : (A. I. R (s) 1918 Mad. 588) & 
Gopayya V. Ankaiya, A. I. B (14) 1927 Mad. 210 : 
(99 I. 0 . 566). The decision in Israil v. Skamser 
Rahman, 41 cal 436 : (A. I. R (l) 1914 Cat. 362) is 
by Mukhei ji ^ Beaohoroft JJ. & although the facts 
in that case were different, their Lordships after 
a review of various authorities, observed as fol- 
lows : 

“In the case before us, therefore, facie, thedefts. 

should not be allowed to proceed to complete the building 
which they have erected. But the cate for the pitfs. is 
materially strengthened when we bear in mind the conduct 
of the defts. Tbe Ct, of first instance found that there was 
good reason to hold that a substantial portion of the build- 
ing had been erected after the defts. had become aware of 
the institution of this suit & of the applu. for temporary 
injunction. In case of this desoBiption, the Ct. would, if 
necessary, proceed not only to grant a temporary injunc- 
tion restraining the further erection of the building but 
also to direct that the building already erected b; taken 
down.” 

[ 5 ] Here it is not disputed, that after the ad 
interim order had been vacated by the learned 
Munsif & the appeal came to be filed by the petnr. 
against that order the deft, opposite party con- 
tinued the progress of the construction regardless 
of these circumstances & their conduct quite clearly 
shows that they were trying to defeat any appeal 
which may eventually be filed by tbe petnr. &any 
order which may happen to be passed in his 
favour. In these circumstances the learned Munsif 
completely misdirected himself in ^assuming that 
there was nothing wrong on the part of the defts. 
in proceeding with the construction and the order 
which has been passed by him is, therefor^, materi- 
ally illegal & irregular & has the effect of nullify- 
ing the order which was passed by the learned 
Dist. J. on appeal vacating the previous order of 
the Munsif. 

t6] At one stage I was inclined to think that in 
spite of the irregularity of the order I should 
refuse to interfere. I was impressed with the 
argument on behalf of the opposite party that the 
pltf.'s house was not in occupation & that the 
privy in question for the obstruction of which this 
injunction was claimed was not in use by the 
pltf. In fact it was on this basis that the learned 
Munsif passed his order dated 1. 3-1950. The appel- 
lUto Ct. in setting aside the order did not speoi- 
ffically deal with the position. I find, however, from 
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a subsequent order passed by the same learned 
Munsif that be practically assumes that even 
though the pltf.-petnr. is in occupation of the 
house & has been using the latrine, his suffering 
caused by the obstruction of the passage is self- 
invited. In view of this I am prepared to assume* 
the correctness of the contention of Mr. De that 
probably the house & the latrine are being used by 
the pltf. Eor these reasons I think that the deci- 
sion of the learned Munsif must be set aside & the 
appln. be allowed with costs to the petnr.; hearing- 
fee two gold muhars. I direct that that part of 
the construction which was made by the deft.- 
petnrs. within the two dates, that is, 1-3 1950 & 
7- 3 1950, should be demolished. 

D.H. Revision allowed. 
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Reuben and Jamuar JJ. 

Mahadeo Chotidhary d others — Petnr s. v. 
Sm. Parhati Devi S others —Opposite Party. 

Appeal No. 86 of 1948, Dl- 1-2-1960, for leave to appeal 
to Federal Court (Supreme Court) againt order of BenSoQ 
J., iu Civil Bevn. No. 891 of 1945. 

Letters Patent (Pat), Cl. 31— Appeal from order 
in revn. ol Single Judge — Civil P. C. (1908), S. 111. 

Clause 31 is governed by S. Ill, Civil P. 0., & therefore 
no appeal shall lie under the clause to the F. 0. (S. C.) 
from an order in revn. of a Single’ Judge. The word 
‘'otherwise” in the clause does not include an order 
passed in the exercise of revision al jurisdiction. 

[Paras 3, 4 and 3J 

Anno. 0. P. 0., S. 109, N. 5, Pt, 18 ; S. lU, N. 3 
Pfc. 1, 

J. N. Saliay —for Fetnrs.', Guneiwar Prasad <C B. P 
Srinasfab— /or Opposite Party, 

Beiibeti J. — This petn. for IcELva to appeal to 
the F. C., now the Supreme Ct. is directed against 
an order passed by me, sitting singly, in civ. 
Revn. NO. 891 of 1945. It must be rejected on the 
preliminary ground that such a petn. is not 
maintainable. 

[ 2 } I reproduce below tbe relevant provisions 
of the Civil P. C. & the Letters Patent of the 
Patna H. 0. : 

S. ‘109, C. P. C. — “Subject to such rules as may fr<^ 
time, be made by Hia Majesty in Oonnoil . * * # & to tM 
provisions hereinafter contained an appeal shall lie to 
His Majesty in Council— 

(a) from any decree or final order passed on appeal by 1 

a H. 0 ‘ ^ , j 

(b) from any decree or final order passed by a H. Cj> tn 

the exercise of original civil jurisdiction \ & . 1 

( 0 ) from any decree or order, when the case, as herein* 
after provided, is certified to be a dt one for appeal to Bi0 | 
Majesty in Council,” . 1 

S. 110, C, P. C. — “In each of the cases mentioned in 
01s. (a) & (b) of S. 109, the amount or value of the subject- 
matter of the suit in the Ct. of the first instance must be 
ten thousand rupees or upwards, and the amount or 
value of the subject-mattei in dispute on appeal to Hie 
Majesty in Council must be the same sum or upwards, 

or the deoree or final order must involve, directly or 
indirectly some claim or question to or respecting P>^ 
petty of like amount or value, 

and where the decree or final order appealed fromaffirme 
the decision of the Ct. immediately bdow the Ot. pasfilhft j 
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gUQli deoreo or floal order, the appeal must involve flome 
euhatantlal question ot law.” 

B, lilt 0, P- 0, — "Notwithstanding anythinR oon- 
tained in S. 109, no appeal shall lio to His Majesty in 
Oonnoll — 

(•J from the deoree or order of one Judge of a H. 0. 
oonatituted by His Majesty by Letters Patent or of one 
Jndge of a Livision Ot****.^.** «• 

S. IIB, 0. P. G. — "(1) Nothing contained in this 
Code, shall bo deemed — 

(a) to bar the lull A unqnaliBed of His Majesty's pleasure 
in receiving or rejecting appeals to<His Majesty in Council, 
or otherwise howsoever, or 

(b) to interfere with any rules miiie by the Judicial 

OoynniUtee of the P. 0., A for the time being in force, for 
the presentation of appeaU to His Majesty in Oounoi), or 
their conduct before the said Judicial Committee., ” 

Cl. 10, Letters Patent. — ‘And wa do further ordain 
that an appeal shall lie to said the H. G. of Judicature at 
Patna from the judgment (not being a jadgment passed 
in the exercise of appellate jurisdiction in respect of a 
decree or order made in the exercise of appellate juris- 
diotion A not being a a order made in the exercise 
of revisional jurisdiction, A not being a sentence or order 
passed or made in the exercise of the power of superin- 
tendence under the provisions of S. 107, Govt, of India 
Act, or in the exercise of criminal juriadiction) of one 
Judge of fthe of the said H. *0. or one Judge ot&,ny 
Division Ot. pursuant to S. 108, Govt of India Act, A 
that notwithstanding anything hereinbefore provided an 
Appeal shall lie to the said H. C. from a judgment of 
one Judge eaid H. 0. or one Judge of any Division 
Ot. pursuant to S. 108, Govt, of India Act .. -in the 
exercise of appellate jurisdiction in respect of a decree or 
order made in the exercise of appellate jurisdiction by a 
Ot. subject to the superintendence of the said H. C. where 
the Judge who passed the judgment declares that the 
case is a fit one for appeal; but that the right of appeal 
from other judgments of Judges of the $aid H, C, or of 

such Division Ot. shall be to us as hereinafter 

provided.” 

Cl. 31, Letters Patent. — ” And we do further ordain 

that any person or persons may appeal to us In 

any matter not being of criminal juriadiction, from any 
fihal judgmrtit, decree or order of the H. 0. of Judicature 
at Patna made on appeal, A from any final judgment, 
decree or order made in the exercise of original jurisdic- 
tiort. by Judges of the said H. 0. or of any Division Ot. 
from which an appeal does not lie to the said H. G. under 
the provisions contaLned in Cl, 10 of these presents; 
provided, in either case, tha t the sum or matter at issue 
is of the amount or value of not less than 10,000 rupees, 
or that such judgment, decree or order involves, directly 
or indirectly, a ^me claim, demand or question to or res- 
pecting property amounting to or of the value of not less 
than 10,000 rupees ; or from any other final judgment, 
decree or order made either on. appeal or otJurwiu as 
aforesaid, when the said H. 0. declares that the case is 

a fit one for appeal to u],.« ” 

01. 41 Letters Patent , — "And we do further ordain A 
declare that all the provisions of these Our Letters Patent 
are subject to the Legislative powers of the Governor 
General in Legislative Council " 

[ 3 ] The right of appeal with special leave is 
reserved by s. 119 of the Code. Subject to this, it 
will be observed, S. ill forbids an appeal from the 
deoision of a ^gle Judge. Mr. Das, appearing for 
the petnrs. oontends that an appeal lies in the 
present ease under the provision contained in the 
latter portion of Cl. 31, Letters Patent, which, 
aooording to him. is not governed by s. ill. It 
has been held that cl. 39,. Letters Patent of the 
Presidency H. Os., which corresponds to cl. 31 of 
onr Letters Patent, is governed by S. ill, Hanmant, 
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Shriniwas v. tShriniwas Lakshmipati, A. I, R. 
(18) 1931 Bom. 603 : {134 I. c 1164), Saiyanara- 
yana Va^'jprasada Bao v. VenJcata Bhaskyakarla 
Rao, 46 Mad. 958 : (A. i. n. ( 11 ) 1924 Mad. 399) and 
Sadar Ali v. Dalimuddin, 56 Cal. 512 : (a. i. R. 
{ 15 ) 1928 Cal. 640 P.B.). Mr. Das seeks to distin- 
guish those cases on the ground that the Letters 
of the Presidency Cta. were made Patent before 
the enactment of the Civil P. 0. of 1908, whereas 
the Letters of this Ot. were made Patent after 
that date. He argues that cl. 41 of our Letters 
Patent A the corresponding cl. 44, Letters Patent 
of the Presidency Cta, make the Letters Patent 
subject, not to existing ladian legislation, but to 
Indian legislation enacted subsequent to the date 
of the Letters Patent. There is a decision of this 
Ot. against Mr. Das, reported in Parmeshwar 
Dayal v. Brindaban Chandra, 17 P. L. T. 173 : 
(a. I. B. ( 23 ) 1936 Pat. 106). This, however, was a 
case in which leave was asked for to appeal against 
a decision of a single Judge in second appeal, A 
the point which Mr. Das urges before us was not 
raised. Mr. Das points ou t that in such a case the 
provisions of cl, 31 itself bar an appeal to His 
Majesty in Council, because Cl. lO, Letters Patent, 
provides for an appeal to the H. C. against a 
decision of a single Judge in second appeal, a line 
of reasoning which was folld. in Lutu Bapu v. 
Patiram Atmaram, A. i. h. (36) 1949 Nag. 96 : 
(r. L. R. (1948) Nag. 425). The only reported case 
in which the point raised by Mr. Das was consi- 
dered is Administrator, Bahore Municipality v. 
Bakhshi Ram, I. L. E. (1942) 23 Lah. 592 : (a.I.r. 
(29) 1942 Lah, 169 P.B.) in which it was answered 
against Mr, Das but merely obiter, the decision 
being based on the same line of reasoning as was 
followed in the Nagpur case. 

[ 4 ] The contention of Mr. Das is contrary to the 
settled practice of this Ct. which has always re- 
garded cl. 31, Letters Patent, as governed by 
9 . 110 (ill?) of the Code, so that the mere exist- 
ence of circumstances satisfying the requirements 
of cl. 31 as regards valuation will not be sufficient 
for an appeal to His Majesty to lie in a case in 
which the judgment sought to be appealed against 
is a judgment of affirmance. I do nob think, how- 
ever, that for the purposes of the present case it is 
necessary to enter into a discussion of the point 
raised by Mr. Das for, in my opinion, there is n0‘ 
conflict between S. Ill A Cl. 31. 

[ 5 ] To understand cl. 31, we have to read it with, 
cl. 10. This latter clause is ooncerned to provide 
for appeals against decisiohs of single Judges, 
exercising under 3 . 103, Govt, of India Act, 1916, 
the original or appellate jurisdiction vested in the 
Ct. The appeal, if any, from such decisions is to 
lie to the H. 0. itself. In making the provision, 
the clause refers in terms to certain decisions of 
a final nature which a Judge sitting singly is likely 
to make, namely, decisions in exercise of revi-' 
sjonal jnrisdiction, in exercise of the powers of 
superintendence - under the Govt, of India Aot A 
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decisions in exercise of criminal jurigdiction. 
Excluding such decisions, it provides for an appeal 
against other decisions of a single sitting Judge, 
imposing in the case of decision in second appeal 
a condition regarding a certificate of fitness. Then, 
in the latter portion of the clause, there is a 
reservation of the right of appeal to His Majesty 
from “other judgments of Judges ... as herein* 
after provided.’’ The reference is to Cl. 31. The 
use of the term “other judgment’’ considered in 
the light of the specific mention in the body of 
the clause of the dififerent kinds of decisions which 
a single Judge might give, & the further use of 
the term “Judges” in contradistinction to the 
repeated use of the term “one Judge” in the body 
of the clause suggest that the provision in cl. 31 
is confined to decisions of more than one Judge. 

[6] Coming to Cl. 31, we find that the first 
portion of it is concerned with proposed appeal 
against decisions in appeals or in the exercise of 
original jurisdiction, which proposed appeals 
satisfy certain conditions as regards valuation. 
The decisions, regarding appeals against which 
provision is here made, are spoken of in language 
whipb is at the first sight somewhat obscure, 
naihely, 

‘*any final judgment, decree or ordtr of the H, C. of 
Jadicature at Patna made on. appeal, & any final jadg* 
meat, decree or order made in the exercise of original, 
jurifidiotion by Judges of the said H. G., or of any Divi- 
sion Ct.” 

Under 3. 108, Govt, of India Act, 1915, the original 
& appellate jurisdiction vested in a H. C. may be 
exercised “by one or more Judges, or by Division 
Cts. constituted by two or more Judges of the 
H. G.” We have thus decisions of a Judge or of 
Judges or of a Division Ct. all of which are deci- 
sions of the H. C. itself* It seems to me, there- 
fore, that the phrase "of the High Court of Judi- 
cature at Patna” governs both the classes of cases 
described in this portion of the clause, & so also 
do^ the phrase "by Judges of the said H C or 
of any Division Ct.” That is to say, this provision 
is for appeals against decisions of the H. 0. in 
exercise of original or appellate jurisdiction, where 
the decision is of Judges of the H. 0. or of any 
Division Ct. thereof. The latter portion of Cl* 81 
relates to appeals against “any other final judg- 
ment, decree or order made either on appeal or 
oihermse as aforesaid j'* which do not satisfy the 
re^oireinents of the first portion of cl. 31 as re- 
gards valuation. The term “as aforesaid” relates 
back to the first portion of cl. 31 & avoid) a re. 
petition of the description already given thereof 
the nature of the decisions to which the clause 
relates, namely, decisions in appeal or in exercise 
of original jnrisdiction by Judges of the H. 0. or 
of any Divisicn Ct. thereof. The word “otherwise,” 
in my opinion, does not include an order in exer- 
cise of revisional jurisdiction. In this view of the 
clRttse, it is clear that it does not cover the present 
COSO & therefore, an appeal is barred by 9* HI. 
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[ 7 ] Our attention has been drawn to Lachmi 
Narain v. Balmakund, 6 Pat. L. J. 116 : (A. I. B. 

(8) 1921 Pat. 87] in which a certificate was granted 
for an appeal to His Majesty in Council against 
an order of the H. C. passed in the exercise of 
civil revn. That seems to have been an order of 
a D. B. coming within the provisions of cl. ( 0 ) of 
S. 109, Civil P. 0., & therefore, was not governed 
by S. 111. 

[8] On the above grounds, I would dismiss this 
petn. with coats. The hearing fee will be assessed 
at one gold moliar. 

[ 9 ] Jamuar J. — I agree. 

QMJ* Petition dismissed, 

A. I. R. (38) 19S1 Patna S50 /C. N. U6,} 

Sheabbb & Bbtjbbh JJ. 

Mohammad Mian — AppU, v. Jugeshwat 
Prasad — Besp. 

A, F. A. D. No, 1367 of 1916, D/- 3l*3 l948. 

(a) Civil P, C. (1908), O, 7, R. 7— Suit for ejectment 
of tenant — Relationship of landlord & tenant not 
established — Ejectment decree on basis of title# when 
can be passed# stated— Civil P* C* (1908)t O* 6# R* 2# 

Where in aa ejectment fluit against a monthly tenan^ 
the pitf. fails to prove the relationship of landlord & 
tenant but proves his title, the Ct. has discretion under 
O. 7, R. 7 to grant an equitable relief of ejectment on 
basis of title, provided the pltf. has done J" 

disqualify him from reoeiviog an equitaUo relief, * tne 
issue of title has been raised & fairly tried^^' -Ct 7* 

Anno. 0. P. 0., 0, 7, B. 7, N. 2 J 0. 6, B. 2, N. 1. _ 

(b) Clvi) P. C. (1908), 0. 18. R. 18— L<wal lospection 
—Purpose is to enable Ct. to understand evidence on 

record & not to bring fresh evidence on record. 

[Para 21] 

Anno. 0. P. 0,, O. 18, B, 18, K. 1. 

Sareshwar Prasad Sinha d Pitamha^ Jh* 

Applt ; S. C. Mukherji & Nnndlfll XJntwal%a-for Kesp. 

Reuben J. — This appeal by the deft in a 
suit for ejectment arises in the following circum- 
stances. . , . 

[2] The fluit relating to a house m Nabinagar 

Bazar was instituted by the pltf. as a smt for the 
ejeotment of a tenant on the termination of ms 
tenancy by a notice to quit. The case of the pltf. 
as stated in the plaint, is that he had a room 
with a verandah in Nabinagar Bazar , the hull 
ing collapsed in the earthquake of January 1934, 
& the deft, who wanted a house for establistog a 
flhoe shop, agreed to reconstruct the building at 
an estimated cost of Bs. 200 & to remain in the 
building as a tenant at an annual rental of Rs, 40, 
the cost of the building to be set off against the 
rental payable for the first five years. The pltf* 
alleged that the deft, reconstructed the building 
in accordance with the agreement A the cost of 
the reconstruction was completely satisfied by 
setting off against it the rent up to 31-12-1988* 
Thereafter, the deft, agreed to pay a rent of BS. 42 
per annum but, in fact, made no payment what- 
ever. In addition to the prayer for ejectment, the 
pltf. asked for arrears of rent up to the date 
of the expiry of the notice to quit & damag® 
thereafter. 
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[8] The deft, in bia written stcitementt denied 
the relationship of landlord & tenant & sot up a 
title in himself. He pleaded that the property in 
question helooged to one Mathura Saran, a member 
of the same family as the pltf, that Mt. Ohampa 
Kuer, widow of Mathura Saran, S3ld the property 
to one Loohhmi Prasad Upadhyay by a registered 
sale deed dated 4-9-1931, in the farzi name of 
Hakim Missir, a servant of Lachhmi Prasad 
Upadhyay; A that this deft, purchased it from 
Laohhmi Prasad Upadhyay by a registered sale 
deed dated 1-3-193G. He denied the allegation in 
the plaint about the agreement to rebuilt the 
house & to hold it at a rent of Rs. 40, & also the 
allegation about the subsequent agreement to pay 
rent at Rs. 42, 

Ul The parties went to trial on the following 
issues : 

Has the pltf. any caase of aotion or right to sue ? 

3. Is the suit as framed maintainable ? 

3. Is the Ct.-f. paid sufficient ? 

4. la the salt barred by the law of limitation ? 

6. Is the pltf. entitled to claim rent (fe damages for the 
'room A osara’ and also recovery of possession of the 
same as mentioned in the plaint ? 

6. Has the pltf, got any right A title to the land over 
which the room & osar a stand ? 

7. Did the deft, agree to set off Rs. 200 being the cost 
of rebuilding the room A osara after the earthquake 
i^lnst their rent ? 

6. Is the kebala dated 1-8 36 propounded by the deft, 
valid, genuine A; for consideration ? 

9. To what relief, if any, is the pltf. entitled V* 

£6] In his judgment, however, the Munsif of 

Muzaffarpur considered only two issues, observing: 

‘‘He (the deft.) has taken several other pleas in the 
written statement; & several issues were originaUj framed. 
But the decision of the suit rests on the following two 
issues only. 1. Is there relationship of landlord & tenant 
between the parties ? If so, is the pltf. entitled to realise 
arrears of rent & dsmages? 2. Was the notice to quit 
served on the deft duly ? 

In the Munsif 'b order- sheet, there is nothing to 
show that the issues were amended by him before 
evidence was adduced by the parties, A the in* 
dications are that the issues as stated in his 
judgment were framed by him either at the time 
of writing the judgment or during the course of 
the trial. 

[6] On the first issue, as framed by him, the 
Mnnsif found the evidence adduced by the pltf, 
insufScient to eBtablish the relationship of land- 
lord A tenant. Hence, he diemissed the suit with- 
out coming to any finding' on the second issue. 

[7] The pltf. appealed against this decision. 
^Hiis appeal (Title Appeal No. 118 of 1943) was 
disposed of by the Subordinate Judge, first Ct. 
Muzaffarpur, on 9-2-1944. He agreed with the 
Munsif that the evidence of the pltf. was insufii. 
eft mt to establieh the relationship of landlord A 
tenant. In view of the decision in Ramdahin 
Ziohar V. Raptdhani MahtOt A. Z. B. (29) 1942 Pat, 
879 : (199 1. 0. 9l), however, he considered that the 
Munsif ought to have decided the issue regarding 
the pltf 'a. title to the property, A if he decided 
the point in favour of the pltf., should have 


directed the deft, to deliver possession of it to fcba 
pltf. He remanded the case to the Munsif for 
further trial A for a finding on the issue regard- 
ing the subsistence of valid title in the pltf. 
observing ; 

"A specific issue on the question of title wa.*! raised to 
that effect (vide issue No. 6 of the issues framed by the 
lower Gt, on 24-4 41). So in view of the ruling cited above 
Ramdahin Lohar's case, A. I. R. (29) 1942 Pat. 379 : 
(199 I. 0. 9l) the pltf. is entitled to recover possession of 
the rent claimed land A room in suit if he is found to 
have a subsist ing title to the same. Partie.? also adduced 
some evidence in proof of their respective title to the dis- 
puted room and site thereof. But the same do not seem 
to have been fully considered by the learned Munsif. 
Since the deft, is admittedly in possession of the l^md 
and room, it would not be sufficient to investigate and 
decide merely the question of title to the land and room 
but also the isane as to whether the pltf. was in posse.s- 
sion of the land and room within 12 years before the date 
of the institution of this suit. In the circumEtancea the 
only courae open before us is to remand the case to the 
Court below for a clear finding on the iaeue as to whether 
the pltf. has a subsisting title to the disputed land and 
the room thereupon. The parties may be given an oppor- 
tunity to adduce further evidence on the said question at 
isane if any of them so desires." 

The issue of limitation mentioned by the Subor- 
dinate Judge is not a new one, being issue No. 4 
of the issues as originally framed. 

[8] The deft, came up in appeal against this 
decision in Second Appeal No. 255 of 1944, which 
was disposed of by Beevor, J. on 29-8-1945. Hia 
Lordship set aside the order of remand because, 
in his opinion, the eircumatances did not justify a 
remand for further evidence. He pointed out 
that, even if the pltf. had a right to succeed on 
bis title, this would give him no right to adduce 
any evidence in addition to the evidence already 
adduced by him in the trial Cburt. It was sought 
before him to challenge the correctness of the 
view taken in the case of Ramdahin Lohar, 
(A. I. B. (29) 1942 Pat. 379 : 199 I. C. 9l) aS to the 
possibility of giving the pltf. relief on title in a 
suit brought to eject a tenant. His Lordship 
refused to consider the point as it would only 
arise after the pltf. was found to have estabUahed 
a subsisting title. 

[9] Under the direction of Beevor J. the appeal 
has now been reheard by the Subordinate Judge, 
first Court, Muzaffarpur, who has found that the 
pltf. has a subsisting title to the property and has 
decreed the suit for ejectment and has allowed 
damages at the rate of Be. 40 per year from the 
period of the commencement of the deft. *8 occu- 
pation of the property. Hence, the present appeal. 

[10] Mr. Hareshwar Prasad Sinha for the applt. 
has contended strenuously that the proposition of 
law enunciated in RamdaMip, Lohar's case, 

(A. I. B. (29) 1942 Fat. 879 : 199 I. 0. 91) ia in- 
eorreot. He relies on Qovindakumar v. Mahini 
Mohan, S7 cal. 849 : (a. t. r. (i?) 1980 cal. 42)’ 
which, he urges, was approved of in an P. B, 
decision of this Ooart reported in Rarayan Jka v. 
Jogni Prasad, A. I. B. (21) 1984 pat. 184 : (i8 Pah. 
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329 s. B.) and on Chennaverasaivmy v. Satya- 
narayana, 21 1. c. 560 (Mad.). 

[11] GovindaliUmar Sur, (57 Cal. 349 : A. I. R. 
(17) 1930 cal. 42) was a ease of an action in eject- 
ment brought by the pltfs. after the expiry of a 
notice to quit served on the tenants defta. The 
question which arose before their Lordships was 
that of the valuation of the suit for the purposes 
of court-fee and of jurisdiction. Their Lordships 
held that the suit came within the provisions of 
S. 7, cl. xi, sub-cl (cc), Court-fees Act, and that 
the term “tenant" in this section includes in the 
case of such a suit an ex-tenant, whose tenancy 
has been terminated by a notice to quit. In the 
course of this decision, they dealt with an earlier 
decision of Cammiadc J. reported in Gobinda 
HOiTii v» Dulup^id-fZ JDuttcbf 32 C. W. Ni 1113 • 
(a. I. B (is) 1928 cal. 753), in which it had been 
held that the ex -tenant in such a suit is not a 
tenant within the meaning of s. 7, cl. xi, sub- 
oi. (cc) and, therefore, the valuation for the pur- 
poses of court-fee and jurisdiction should be on 
the basis of the raarket-value of the property in 
suit. Their Lordships pointed out that, though 
the interpretation put by Cammiade J. on the 
term “tenant" was not correct, his decision was 
nevertheless correct on the facts of the case, 
because, in a previous rent suit brought by the 
pltf. and fouglit up to the H. 0., the pltf. had 
been defeated on the issue as to the relationship 
of landlord and tenant. They, however, remarked 
that the 

"proper course would have been to dismiss the suit, when, 
it was found that there had been no contract of tenancy 
between the parties and not to convert it to a suit of 
another nature— a declaratory and possessory suit— the 
cause of action in the two suits being different, giving 
rise to different issues.’* 

This remark was in the nature of an obiter 
dictiiTjfi- 

[12] The case of Narayan Jha (a. i. E. (2i) 
1934 Pat. 184 : 13 Pat. 329 S. B.) was similarly one 
in which the question of valuation for the pur- 
pose of jurisdiction arose. It was disposed of by 
the Full Bench on the basis that, under S. 11 , 
Suits Valuation Act, the objection could not be 
raised because it had not been raised at the 
earliest opportunity and because the lower appel- 
late Court had not recorded that there was any 
prejudice by reason of the incorrectness of the 
valuation. In the course of this decision, the 
F. B. referred to the case of Govindakumar Sur 
(57 cal. 349 ; A. I.B. (i7) 1930 Cal, 42) and observed 
that, if the question of title is raised by the' deft, 
and it is found as a fact that there was no con- 
tract of tenancy, the proper course would be to 
dismiss the suit^ and not to convert it into a 
declaratory and * possessory suit "which is of 
another nature entirely." This observation was 
clearly a'o6j^er dictum. 

[13] The facts upon which the case of 
verasawmy, 21 1. c. 560 (Mad.) was decided, do 
ttob appear from the law‘ report.. The suit as 


framed was brought on the basis of a tenancy for 
the ejectment of the tenant. Both the Courts 
below found against the tenancy and it was con- 
tended that the applt. was nevertheless entitled 
to have his title to the land adjudicated on, and, 
if it were proved, to get a decree for the eject- 
ment of the deft, as a trespasser. Ayling and 
Oldfield IJ. agreed with the reasons given by the 
Subordinate Judge in his judgment for refusing to 
go into the question of title, but they did not 
state in their judgment what the reasons were. 
The case of Balmakund v. Ddlu, 55 ALL. 498 ; 
(1903 A. w. N. 112 P. B.), which was relied on by 
Agarwala J. (as he then was) in Bamddbtn 
Lohar’s ca&e^ (A. l. R. (29) 1942 Pat 379 : 199 1. G. 
91 ) was cited before their Lordships on behalf of 
the applt. In distinguishing that case, their Lord- 
ships observed : 

'qt would be imposBible in this case to enquire folly 
into the title to the property on the pleadings as they 
stand." 

Evidently, it was a case in which the question of 
title had not been fully raised in the pleadings 
and, therefore, could not be investigated. 


[14] The decision in Bamdahiu Lohar^s ease, 
(A. I. B. (29) 1942 Pat. 379 : 199 I. 0. 9l) » ba^- 
upon a decision of an F. B. of the Allahabad Hi^b 
Court in Balmakund' s case, (26 ALij. 49flj 1^03 
A. w. N. 112 F B.). There is another deoiflion of 
an F. B. decision of the Allahabad H. 0. repotted 
in the case of Abdul Ghani v, Mt. Bahni, 25 
ALL. 256 : (1903 A. W. N. 18 P. B.). One or ^ the 
other of these decisions has formed the basis cf 
all the reported decisions of this Court to which 
our attention has been drawn, I will, therefoM, 
deal with these two cases before coining to the 


cases of this High Court. 

[15] In Abdul Ghani* s case, (26 ALL. 266 : 1003 
A. W. N. 18 F. B.), the pltf, sued to recover possra-^ 
sion of a house which was in the possession of the. 
deft. The pltf. alleged in his plaint that, about, 
eight years previously, the deft, had hired the 
house from him at a monthly rent of one ni{Ae, 
and that the deft, failed to pay rent for a period 
of ten months, and that the pltf. had given hw 
notice to quit. The pltf, claimed possession of the 
house and damages but made no claim for arrears 
of rent. The defence setup was that the deft, 
and her sons had been in adverse .possession of 
the house in question for a period of 17 years. 
The deft, denied that she had ever hired the 
house from the pltf. and alleged that she had 
purchased the land which formed the site of the 
house and had built the house thereon. On th^ 
pleadings, issues were joined, among others, whe- 
ther the pltf. was the owner of the house in dis- 
pute and whether the deft had been in possession, 
of the house for more than twelve years. The 
Court of first instance found that the pltf. bad 
not succeeded in proving the tenancy allied by 
him, but that the pltf. had all along been in pw- 
prietary possession of the housei imd that tgl 




IMi 

doiffi/s pos38S3ioD was merely pernii 8 ai 7 Q. The 
Munsif aooordingly deareed the plfcf.’s olaim. On 
appeal, fche Subordinate Judge reversed the deci- 
sion on the sole ground that, in as much as it had 
been established that the deft.'s possession of the 
house was permissive, and the pltf. had not come 
to the Court on the allegation that the deft.’s 
possession was permissive, he could not sucoeed 
in the suit. On a remand by the H. 0. for the 
trial of the issues : (l) What was the nature of 
the occupation of the house iu dispute by the 
deft ? and ( 2 ) Was the deft.’s possession adverse 
or permissive ? If adverse, for how long did the 
deft, hold such possession ?, the lower appellate 
Oourb found that the pltf. was the owner of the 
house, and that the deft, occupied the house as a 
friend with his permission, and, further, that the 
deft, had never before asserted a title to the house 
in dispute, and that her possession was permis- 
sive. The F. B. set aside the decree of the Subor- 
dinate Judge and restored that of the Munsif, 

observing : 

# 

“It is noTT contended before us by the learned vakil for 
tlia reap, notwithstanding these findi ng s, that inastnucb 
»3 the pltf. did not establish the casa which he set up, 
namely, that there had previously been a subsisting 
tenancy, his suit must fail. We cannot accede to this 
oontention. It is clear that the deft, was not taken by 
surprise, She clearly understood the case which she had 
to meet, namely, the case set up by the pltf. that he was 
the owner of the house .... We think that there was 
nothing in the claim & the issues which were raised which 
oould possibly have taken the deft, by surprise, & now 
that the true facts have been ascertained by the Ct. the 
teohnical difficulty which has been relied upon cannot, 
we think, be allowed to defeat the pltfs.’s claim." 

[16] In Balmakund's case, (25 ALL. 498 ; 1903 
A.W.N. 112 F. B ) the pltf. came into Ot, alleging 
that he was the owner of a certain cattle shed, 
which he had built at his own espense; that the 
deft, had rented from him a portion of this shed ; 
that after a while he had ceased to pay rent, 
that, when the pltf. asked him to vacate the shed, 
he refused to do so. He alleged termination of the 
tenancy by the service of a notice to quit & asked 
for two reliefs: (l) that a decree be passed against 
the deft, for five months’ arrears of rent for the 
ehed, & ( 2 ) for ejectment of the deft, from the 
ehed. The deft, traversed the allegations in the 
plaint. He pleaded that the pltf. was not the 
owner of the cattle shed, & that he (the deft.) had 
been in proprietary & adverse possession of it for 
several years. The Ct. of first instance framed 
Only one issue, namely, whether the deft, had 
rented from the pltf. a part of the cattle shed in 
question. Notwithstanding this, evidence as to 
title was adduced on both aides, & the Munsif 
came to the conclusion that, although the pltf. 
had failed to prove the lease, there probably had 
been a lease of some sort, &, in any case, the 
oattle shed belonged to the pltf. & he was entitled 
to eject the delt. therefrom. The Gt. accordingly 
deoEQQd the pltf.'s olaim for ejectment but not for 
fent. On appeal, the Subordinate Judge held that 
1961 Pat./70 & 71 
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the pltf. could succeed only if ho guooeeded in prov- 
ing the tenancy. Agreeing with the Munsif that 
the pltf. had failed to prove the lease, he dismissed 
the pltf.’s claim altogether. The pltf. came up in 
appeal to the H. 0. & as the two Judges who 
heard the appeal were divided in opinion, the 
decree of the Subordinate Judge stood. Against 
this decree, the matter came up in Letters Patent 
appeal to the P. B. In proposing the order of the 
F. B. reversing the decision of the Subordinate 
Judge & directing a trial by him on the evidence 
already upon record of the issue, who is the owner 
of the cattle shed, the subject matter of the suit 
& a return of his finding thereon to the H. G., 
Stanley 0. J. observed : 

“It ie obvious from this that the question of title to 
the property was definitely raised. & it i.s clear from tha 
evidence in the ease that this question was determined 
after an examination of the evidence which was adduced 
on both sides upon this question .... The qneation of 
title was clearly raised in the pleadings, & the evidence on 
both sides was directed to it. The deft, could not be, & 
was not, taken by surprise in regard to it." 

He dealt with the observation of Knox J. in the 
second appeal, in supporting the decision of tha 
Subordinate Judge, that the pltf. having come to 
Gb. on a false case was not entitled to any relief, 

& pointed out that on the findings of the Munsif 
it did not at all follow that the pltf. had put for- 
ward a false case. In agreeing to the order pro- 
posed by his Lordship the Chief Justice, Banerji J. 
drew attention to an observation of Chamier J, in 
Haji Kkan v. Baldeo Das, 1901 A. w. ii. I 88 : 
(24 ALL. 90) to the effect that, if a Ct, sees that 
the pltf. is entitled to the relief which he claims, 
although on grounds other than those put forward 
in his claim, the Ct, should grant such relief if 
the defts. were not thereby taken by surprise. He 
pointed out that, in the case before the F. B., the 
question of title was properly raised & arose for 
investigation. 

[ 17 ] The case of Balmakund, (25 ALL. 498: 1903 
A. W. N, 112 F. B.) was followed by Wort J. in 
Mohammad Yusuf v. Mohd. Waheed, A.I.R, (23) 
1933 Pat, 147 : (X61 I. C 585). In this case a claim 
for adverse possession was set up by the deft. & it 
was found by the Ots. of fact that the pltf. was in 
possession of the suit property within twelve years 
of the institution of the suit. His Lordship stressed 
the remarks in the judgment of Banerji J. to 
which I have refd. to above, &, referring to the 
facts 0 ! the case before him, remarked ; 

"They (the defts.) in fact claimed adverse title in 00 a 
tradiction to title by adverse possesBion d they invited 
the Ots. below to investigate it. Both Cts. have come to 
the oonoluflion that they have not established that title. 
Now it would be a matter of surprise to me if at this time 
of the day in India a pltf. who has established faote which 
would entitle him to the particular form o( relief claimed, 
should b^ debarred from obtaining that relief merely 
because the allegations or some of them had not been 
established in their entirety." 

In Ramdahin Lohar*s case (A, I. E. ( 29 } 1942 Pat. 

379 : 199 I. G. 9l), Agarwala J. (as he then was) 
followed the decision in Balmakundfa case (26 
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ALL. 498; 1903 A. w, N. 112F.B.) pointing out that 
there was no suggestion that the deft, was taken 
surprise, that in fact the deft, had produced a 
parwana on which he relied, & the question of 
title ‘‘was thoroughly investigated by the trial 
Ct. on evidence which the deft, placed before the 
Ct." To the same effect is the decision of Beevor J. 
in the case of Saral Sana?’ v. Sudama Singh, 
a. I. B. (33) 1946 Pat. 103 : (22G 1. c. 137), where 
his Lordship folld. the decision in Abdul Gkanis 
case (25 ALL. 25C : 1903 A. w. N. 18 P. B.) and in 
that of Mohavimad Yusuf, (a. I. R. (23) 1936 Pat. 
147 : 161 I. C. 585). 

[18] In support of his contention, Mr. Hareshwar 
Prasad Singh has referred also to Jhari Singh v. 
Pirthi Naih, 2 Pat. L. J. 69: (a. i. e. ( 3 ) 1916 Pat. 
60) and Mt. Walihan v. Jogeshwar, 7 C. L. J. 44 : 
(36 Cal . 189 P. C.). The former case is of a converse 
nature to the case before U3. The pltf. sued for a 
declaration of his title to the land in dispute, & 
that he might be put into possession thereof by 
ousting the dofts. & that he might be awarded 
mesne profits for use & occupation during the 
period they had been in wrongfrd possession. The 
suit was decreed by the Ct. of first instance. In 
appeal by the defts. the J. 0. held that the pltf.’s 
case, so far as it was based on eviction & the 
right to claim khas possession, had not been 
established, but that there was a cause of action 
in reference to the pltf.’s title. He accordingly 
granted a declaration of the pltf.'s title <fc upheld 
the decree so far as it awarded mesne profits on 
the basis of rent payable to the pltf. on the foot 
of a tenancy existing between him & defts. 1 to 3. 
This decree for rent was set aside by the H. C. on 
the ground that a pltf. coming into Ct. with one 
case, & failing to prove it, should not be permitted 
to succeed upon another, & that directly in anta- 
gonism with his primary allegations. Their Lord- 
ships pointed out that it is not open to the Ct. to 
convert one cause of action into a different cause 
of action, a view also expressed in Mt. Walihan's 
case (7 c. L. J. 44 : 35 cal. 189 P. c.). There is 
nothing in these two decisions inconsistent with 
the decisions in the F. B, cases of the Allahabad 
H. C. I have mentioned above how, in the case 
of Balmaliund (25 ALL. 498: 1903 A W.N. II 2 F.B.), 
Stanley C. J. dealt with the remark of Knox J. 
that the pltf. had come to Ct. with a false ease & 
pointed out that this conclusion did not follow 
from the findings of the Munsif. As regards the 
cause of action, it has been pointed out by 
Banerji J. in the case of Balmahund (96 ALL 498: 
1903 A. w. N. 112 F. B.), as also by Agarwala J. 
(as he then was) in the case 0 f Bamdahin Lohar 
(A. I. R. (29) 1942 Pat. 379 : 199 I. C. 9l), that a 
suit coming within the provisions of 3. 7 (xi) (co), 
Oourt-fees Act, is essentially a suit for ejectment 
on the allegation that the deft, is a trespasser, the 
tenancy having terminated, &, therefore, there is 
not really a different cause of action. 

[19] Nor do I think that there is any conflict 


between the observations in the cases of 
kumar Sur (57 cal. 349 : A. I. R. (i?) 1930 Cal. 4iV 
and Narayan Jha (A. l. R. (2l) 1934 Pat. 184 : IS 
Pat. 329 s. B.) & the decisions of the F. B the 
Allahabad H. 0. All that was observed in the tTO 
former cases was that ordinarily, a suit hroaght- 
as a suit for ejecting an ex-tenant should not ho 
converted into a suit for ejectment on a flndlng rf 
title. There are several reasons for this. There is» 
to mention one reason, the question of c.-f. A soii 
of the former kind is usually an easy suit, for ik 
involves only an investigation of the existence of 
the alleged tenancy & whether the relationship of 
landlord & tenant has terminated. If the relation- 
ship is established, it is not open to the deft, to 
raise the question of title &, if it is not established^ 
the pltf. will ordinarily fail. This is one of iha- 
reasons why a lesser c.-f. is charged for a suit of 
this kind than is charged for a suit for ejeotmenk 
on title. This is not merely a question of o.-f. bak 
also affects jurisdiction. The higher Taluatioii: 
placed upon a suit of the latter kind means tha^ 
if the property is of value, the decision of snob ^ 
suit will go to a Ot. of higher jurisdietion, pre^ 
sumably more competent to deal with the qaes- 
tions involved. There is another way in which tfaft- 
question of G.-f. is relevant. If it is laid down 
a rule that a pltf. suing to eject an ex-tenant id- 
entitled to succeed on title, if he fails to establiahr 
the relationship of landlord & tenant, it will be a 
temptation for litigations to avoid the paymenk- 
of higher c.-f. & higher costs by falsely Inringin^ 
suits for ejectment on title in the form of suits for 
tj;ie ejectment of an ex-tenant. It is in this con- 
nection that the remarks made by Knox J. & hy 
the D. B. in theicase of Jhari Singh (3 Pat. L. J. 
69 : A. I. B, (3) 1916 Pat. 50 ) become relevant. 

[20] It appears to me that the relief which 
F. E. of the Allahabad H. 0. considered the Cts. 
could & shoud give, is an equitab'e relief entire]; 
within the discretion of the Ct. within the provi- 
sions of 0. 7, R. 7, Civil P. 0. If the question 
title has been raised in the trial of the suit A 
been investigated, the parties knowing about it A 
adducing evidence on the point, & Ot. is in 
position to give the pltf. the relief asked fer 
the basis of his title, there is no reason why k^ 
Ct. should drive the pltf. to file another suit in 
order to get this relief, provided that the pltf. 
has done nothing to disqualify him from receiv- 
ing equitable relief, e.g., by coming to Ot. with a 
false story. In this view of the matter, the quafl- 
tion of e.-f. is no bar to the grant of such relief.' 
Nor will the question of pecuniary jurisdictkiDb 
arise, unless an appellate Ct. is able to cose to d 
finding within the meaning of Si 11, Suits Valua- 
tion Act, that there has been prejudice caused. Ik 
is in the light of these remarks that the case musk 
be examined to see whether the pltf. before 
can be given relief on title. 

[21] Looked at in this light’, it seems oleaar 
me that he cannot. Ik is- true that the 
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of title was pub in iasno that thojo wore tho 
iaauea on which the piutioa wont to trial, t am 
nob at uU sure, howovor, that it waa on blioso 
isaaos that the partioa actually adduced ovidonce. 
I say this not only from the faet that tho Mimsif 
oonaidored only two issues, namely, tho iasiies of 
the existence of tho relationship of landlord A 
tenant & of tho siiffioioney of tho notice to quit, 
but beoause the order- ahoot & the judgment itself 
indicate that even at tho time of the trial tho 
Munsif was procooding on tho basis tliafc these 
were tho only two relevant issiioa. Tho question 
of title was far from simple, as is apparent from 
a jierusal of tho judgment of the Subordinate 
Judge. Nevertheless, the Munsif, having concluded 
in one day the recording of the evidence, fixed 
the very next day for delivery of judgment & 
delivered his judgment on that day. Further, we 
find from his judgment that a petn. filed by the 
deft, for examining himself on commission, on 
the ground that he was ill & unable to come to 
Ct, was rejected by the Munsif because he con- 
sidered it unnecessary to examine the deft, “when 
the evidence adduced by tlie pltf. falls short of 
establishing a case for him;" that is to say, the 
pltf. having failed to make out the relationship 
of landlord & tenant, the Munsif refused to let 
the deft, adduce all the evidence which he wished 
to adduce. That the Munsif did not take all the 
necessary evidence On the question of title would 
also appear from the action taken by the Subordi- 
nate Judge in appeal in dealing with the question 
of title. The first Subordinate Judge, before whom 
the matter came in appeal, considered the evi. 
denoe recorded as insufficient, & remanded the 
case to the Munsif for a finding on title after 
giving the parties an opportunity to adduce fresh 
evidence thereon. This order, as I have mention- 
ed, was set aside by Beevor J. The matter then 
came before the successor of the previous Sub or. 
dinate Judge. He, too, found the evidence on the 
record inadequate by itself for coming to a deci- 
sion on the point. He, therefore, held a local 
inspection. It is well established that the purpose 
of such a local inspection is to enable the Ot. to 
understand the evidence on the record & not to 
bring fresh evidence on the record. lam unable to 
say here that the local inspection has not also been 
used for the latter purpose, fi’or instance, the 
Subordinate Judge mentions that in his sketch 
map he has incorporated the admissions of the 
parties as regards the possession of different per- 
sons. Incidentally, I may remark that it is diffi- 
cult to follow the note of local inspection, as it 
makes references to certain marks on the Sub- 
ordinate Judge’s sketch plan which do not appear 
in that sketch map. In consequence. I have not 
been able to follow the reasoning in the Subordi- 
nate Judge's judgment, based upon his memo, of 
local inspection, by which he has arrived at his 
conclusion on the point of title. 

” C52] In his judgment, the Subordinate Judge 
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characterisos the ovidonco on the point of title as 
'very moagro." Ifo then proceeds to deal with 
oortaia “admittod’’ facts, ft is no'; quite clear 
what acltnissiond were niido, whethor tho admis- 
sions arc contained in tho record as prepared by 
tho Munsif or were made before the Subordinate 
Judge, Tho case of tho pltf. depend od upon an 
award said to have been mado by arbitrators in 
i elation to the property of tho family of which 
the pltf. Sc Mathura Siran were inemlinrs. Aceord- 
iog to the pltf. tho {)ro[icrty, which forms tho 
subject matter of the suit, was allotted to the pltf. 
by this award. The defence challongod the genuine- 
ness of this awarl, but it was held by tho Sub- 
ordinate Judge to be gemiinc. Tho insufficiency 
of the evidence on the point is clear from tho 
ground given by the Subordinate Judge for finding 
this award to be genuine : 

‘‘I find from a perusal of tho eoiitoats of tlie award, 
which I shall discuss presently that the genuineness of 
the cannot bs questioned.'* 

And, again,. 

> “The contents of the award show that great pains were 
taken by the arbitrators in giving the award & that the 
facts stated therein could not have come to light unless 
there were statements of the parties before them & the 
arbitrators perused the documents to which they have 
refd. in the award.*’ 

This award, bo it noted, purports to have been 
given about three years after the reference to the 
arbitrators was made. & does not bear the signa- 
ture of one of the three arbitrators. These points 
were glossed over, however, because pltf. 'a wit- 
ness 3 was not cross examined regarding them. 

It is on the basis of this award that the Subordi- 
nate Judge comes to the conclusion that the pro- 
perty in suit belongs to the pltf. & it is, also, on 
the basis of this award that he finds that the 
pltf. was in possession of the property at least 
till 1933 {vide p, 10 of the brief). 

[23] In these circumstances, I find it difficult to 
hold that the question of title hag been fairly 
tried between the parties & that the pltf. is 
entitled to ask the Ct. in its discretion to grant 
him relief on title. 

[24] On the above grounds, I woxild allow this 
appeal, set aside the decision of the Subordinate 
Judge & disrdiss the suit. The deft, will get his 
costs throughout. 

[25] Shearer J. — I agree. I must say, how- 
ever, that I find it difficult to conceive of a case 
where a pltf. seeking to recover possession of land 
from the deft, on tho footing that the deft is bis 
tenant & his tenancy has been determined, can 
be entitled to a decree on the footing that the 
deft, is not a tenant but a mere trespasser. If there 
is evidence to show the deft, is the latter & not 
the former, it must have been let in wrongly or 
by accident. In this particular case, however, 
there is no such evidence. Where the Ot. is 
unable to say, on the evidence, whether the deft, 
is a tenant or a licensee but is able to say defi- 
nitely that if he is not the one, he is the other 
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the position is quite different & there is no difl5- 
culty in passing a decree. 

B.G.D. Appeal allowed. 

A. I. E. (38) 1951 Patna 596 [C, N. 157.] 

Jha C. J. & Keuben J. 

Radha Gohinda Roy others — dpplts. v. 

Sri Sri Nilkantha Narayan Singh dt others 

Resps. 

A. F. 0. D. No. 166 of 1946, D/- 27-2-1951. 

(a) Specilic Relief Act (1877), S. 42, Proviso— Suit 
for recovery of rent against A with declaration of 
title as against B who claimed adversely— Maintain- 
ability. 

Where the pltf. brings a suit for recovery of arrears of 
way-leave rent against one set of defts. on the basis of 
agreement entered into with them & also prays for decla- 
ration of his right to receive the rent as agiinst the other 
sot of defts. who wera adversely claiming the right under 
a sale-deed from the pltf. who had aotually realised the 
rent for many years from the first set of defts. the two 
parts of the plaint I are intimately connected with each 
other & the declaration asked for in one part of the plaint 
is tho basis of claim in the other part. In such a case the 
money decree is a relief oonseqaential upon the declara- 
tion & is as much a decree against the eecond set of defts. 
who claimed adversely as it is against the first set direc- 
ted to make the payment. "Such a auit cannot be treated 
as merely for declaration against the second set & there- 
fore is not barred by the Proviso to 8. 42, Bpecifio Belief 
Act, F. A. Nos. 211 of 1946 & 36 of 1948, D/- 24-1.1961 
(Pat), Eel. on. [Para 5] 

Anno. Sp. Rel. Act, S. 42, N. 1. 7. 

(b) Civil P. C.fl908), O. 2, R. 2 & O. 7,R. 7-Failure 
to claim particular relief — Effect — Specific Relief 
Act (1877), S, 42. 

A pltf, is not bound to seek all the remsdies open to 
him. If he omits to sue for any particular relief arising 
out of his cause of action, he will at mest forfeit his right 
to sue afterwards in respect of that relief. Hence the fact 
that in a suit for declaration not hit by the provisions of 
S. 42, Specific Relief Act the pit', omits to claim all the 
further reliefs which he might have asksd for will not 
affect the maintainability of the suit, [Para 5] 

Anno, C P. 0., 0. 2. R. 2, N 2, 27; 0. 7, R. 7, N. 1: 
Sp. Rel. Act, 8, 42, N. 11. 

(c) Limitation Act (1908), Art. 142— Leased land— 
Dispossession, what constitutes. 

Where the owner of property has given that property 
to a lessee & under the terms of the lease, is entitled 
merely to realise rent from the leaseholder & not to direct 
possession of the property leased, his dispossession can 
only occur by a stranger, who claims adverse to him, 
intercepting his receipt of rent from the leaseholder. 
Mere receipt of rent by stranger claiming adversely to the 
real owner is not sufficient by itself to constitute dispos- 
session. The rent must also be received adversely. 8 W. R. 
135, 2 r. C. 381 (Oal) ; 35 Oal 120, 5 I, 0. 531 (Cal) & 
A. I. B. (9) 1922 Cal. 87, Referred. [Paras 6, 7] 

Anno. Lim. Act, Art?. 142 & 144 N. 9, 14. , 

(d) Limitation Act (1908), Art. 120— Suit for decla- 
ration & recovery of rent. 

Where the suit is not a purely declaratory suit but is 
one for declaration of title with consequential relief of 
recovery of rent in which it is necessary for the Ot. to 
come to a finding as to title as a preliminary to the 
deoice for rent, & the claim for recovery of rent is not 
barred by time, then the prayer for determination of title 
would equally be unaffected & would not be barred by time. 

[Para 14] 

Anno. Lim. Act, Art. 120, N. 31 1 Sp. Rel. Act, S. 43, 
N. 30. 

(e) Deed — Construction — Sale — ■ Mining lease— 
Subsequent sale by lessor of his interest under 


lease — Right to way-leave rent if passes to vendee— 
T. P. Act (1882), S. 8. 

There is a distinction between a grant or a reservation 
of ‘coal* & a grant or a reservation, as the case may be, 
of a ‘mine*. The word ‘coal* does not bear a definite mean* 
ing, &. its meaning must be gathered from the document 
under construction. 34 L. J. (N. 3.) 406; L. R. 2 H, L. So. 
166; (1876) 1 I. A. C. 701 ; (1876) 3 Oh. 826 ; (1907) 1 Oh. 
256, Referred. 

A granted a mining lease in favonr of Q in respect of 
the ‘underground coal' lying below a plot of land X. Q in 
his turn made a sub- lease of his interest in favour of P 
who also possessed the mining rights in another plot of 
land Flying adjacent to it. By an agreement between A 
& P the latter agreed to pay way-leave rent to the former 
in respect of foreign coal carried to the surface thronh 
the underground passages in plot X, Subsequently, A 
executed a sale-deed in favour of B by which A sold the 
underground coal land of his plot X. The deed provided 
'* whatever right title I had by virtue of the patta in 
favour of G shall all from this day devolve on you". 
Under the mining lease the grantor A had in respect of 
the coal only the right to realise the royalty tfe other dues 
in accordance with the lease & in the event of expiry of 
the lease or its earlier surrender to enter into possession 
of the coal: 

Held, on a construction of the sale-deed as a whole the 
right transferrel to B was confined to the coa), regarded 
as so much mineral, lying below the surface of plot X. 
There was no intention to transfer the vendor’s title in 
the cubical space within which the coal was comprised & 
therefore, A's right under the way-leave agreement ip 
realise the way-leave rent did not pass to H. [Para 96] 

Anno. T. P. Act. S. 8, N. 20. 

P. R. Das cfi-B, S. Chatter ji — forAppUst Hah<ibir 
Prasad, Lala Atul Chandra, Jyotirmay Ohosh S Bhaba- 
nanda Mukher ji — for Besps, 


Reuben J. — The applts. whom I shall call the 
Eoys, were defts. 4 to 1-3 in the suit out of which 
this appeal arises. 

[2] The suit was brought by the pltf. resp. to 
recover arrears of way-leave rent for the year 1981 
to 1942 from defts. i to 3 under the terms of an 
agreement dated 14-4-1925 & also for a declaration 
that the pltf. & not the Boys, is entitled to the 
way-leave rent un der this agreement. The facts 
leading up to the suit are as follows. In the year 
1908, Bauwari Lai, the father of the pltf. granted 
a mining lease to one Debendra Nath Ghosh for a 
period of 999 years in respect of coal lying subja- 
cent to a block mauza Dharmaband representing 
a share of fourteen annas in the mauza. In 1911. 
Ghosh in his turn made a sub lease of his interest 
excluding coal seams Nos. 17 & 18 to Mr. H. A. 
Pringle, whose widow is deft. 1. Pringle also pos- 
sessed the mining rights in the coal lying under 
the block of Dharmaband mauza representing the 
two annas share of that mauza. For convenience 
of reference, I shall speak of his block as Block B 
& shall refer to the fourteen annas block as Block 
A. Defts. 2 & 3 have acquired an interest in both 
these properties from Pringle by subsequent 
assignments. The way-leave agreement, on which 
this suit is based, was entered into between 
Pringle & Banwari Lai, while Pringle was still 
interested in both these properties, & gave him 
the right to bring coal from his workings in 



Block B to the surface through Block At usinfi 
the existing passages & making such fresh passes 
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gee as might be neaessary. For this permiBsion, 
he was liable under the agreement to pay Ban- 
wari Lai one anna per ton of foreign ooal bo car. 
ried. The Roys derive thoir interest in the pro 
perty from a sale- deed dated 4-7-I9U executed in 
their favour by the pltf. According to tlie pltf. by 
this kebala, he transferred to the Roys merely his 
interest in the ooal subjaoeat to Block A, thus 
entitling them to realise from Debend ra Nath 
Ghosh the royalty duo under the lease of 1908 
in case of surrender, to enter into direct posses. 
Bion of the coal work the coal either themselves 
or through fresh lessees. Difficulty arose soon 
after the sale-deed, however, because the Roys 
claimel that, under the sale- deed, the right to 
the way-leave also passed to them. The pltf, 
therefore, brought this suit having failed to rooo. 
ver any way-leave rent after the execution of the 
sale deed- The suit having been decreed, the pre- 
sent appeal has been filed. 

[3l Three points have been pressed before us: 
(l) that the suit is barred under the proviso to P, 42, 
Specific Relief Act, 1877; (2) that the suit, so far as 
it is a suit for a declaration against the Roys, is 
barred by limitation, As ( 3 ) that, on a correct cons- 
truction of the sale-deed, the right to way-leave 
passed to the Boys. 

[4l Point No. 1. — It is the admitted case of the 
pltf that, since 1931, he has not realised any way- 
leave rent from defts 1 to 3 — It appears from the 
record that way-leave rent duo under the agree- 
ment of 1925 has been recovered by the Roys. This 
fact was asserted by the Boys in para. 3 of their 
written statement, which statement was supported 
by deft. 3 in para. 8 of its written statement, & 
the evidence of Shibra m Mandal (d. W. 1) regard- 
ing the realisation has not been challenged, the 
only Buggesbion in cross-examination being that 
the realisation was not made before the execution 
of an indemnity bond, which indemnity bond was 
executed by the Roys in favour of defts. 2 3 on 

18-6-1935. It is contended that, on these facts, it 
must be held that, even supposing that the right 
in question did not pass to the Roys & remained 
vested in the pltf., the pltf. was dispossessed by 
the interception of the way-leave rent & is, there- 
fore, not entitled to sue for a mere declaration 
u/a 42, Specific Belief Act. It is pointed out that 
there were three different reliefs which, supposing 
the title to be in him, he waa entitled to seek 
against the Roys, namely; ( 1 ) recovery of posses- 
sion, ( 2 ) an injunction restraining them from 
interfering with hispoasession, <fc ( 3 ) compensation 
in the nature of mesne profits, whereas bis sole 
prayer, as far as the Boys are concerned, is a 
prayer for a declaration of his title. 

[6] It appears to me that the objection fails, 
|first of all, on the ground that s, 42 has no appli- 
cation. Beading the plaint as a whole, I do not 
think it is right to split it in the manner indicated 
by this argument. 1 do not consider that it can 
be regarded as consisting of two parts, one direct- 
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ed against the Boys A asking for a declaration 
against them & the second directed against defts. 1 
to 3 & asking for a money decree against them. 
The two parts of the plaint are intimately connec- 
ted with each other Ac the declaration asked for 
in one part of the plaint is the basis of the claim, 
in the other part. The money decree is a relief 
consequential upon the declaration & as I have 
recently explained in Pkulkumari Devi v. PraJu 
lad Prasad Arora, F. A. Ncs. 211 of 1946 and 35 of 
1948, d/- 24 1 19M, a money decree of this kind, 
where a party setting up an adverse claim to the 
suit property is impleaded, is as much a decree 
against that party as it is a decree against the 
person directed to make the payment. On this 
view, the suit is not a suit for a mere declaration 
& does not come within the provisions of S, 42. It 
is true that there are other reliefs which the pltf. 
might have asked for against the Boys & which 
he has omitted to ask for. There is no provision, 
however, requiring a pltf. to seek all the remedies 
open to him. If he omits to sue for any particular 
relief arising out of his cause of action, he will at 
most forfeit his right to sue afterwards in respect 
of that reliff ( 0 . ir, e. 2 , Civil P. G.). 

[6] Secondly, I do not think that in the circum- 
stances of the present ease, it can be said that the 
pltf. has been dispossessed. It is well settled that, 
where the owner of property has given that pro- 
perty to a lessei As, under the terms of the lease 
is entitled merely to realise rent from the lease- 
holder & not to direct possession of the property 
leased, his dispossession can only occur by a 
stranger, who claims adv€Tse to him, intercepting 
his receipt of rent from the lease* holder [Huro 
nath Rai v. Indoo Bhoosun^ 8 W. B. 135 ; Lain 
Sahu V. Ohunaria Uraon, 2 l. c. 981 (cal.) ; 
Omatul Mehdi v. Kulsum^ 8 c. L. J. 245 : (35 oal. 
120 ); Satisk Chundtr v. Satya Churn, 14 c w. N. 
576 : (6 I. C. 531 ) and Uday Kumar Das v. KaU 
yani Debt, 49 cal. 948 : (A. i, H (9) 1922 cal. 87)). 
Stated in this manner the proposition appears 
simple, but it is fraught with difficulty & a farther 
examination is necessary to explain what consti- 
tutes dispossession. 

[73 The dictum in Huronaih Rais case, (8 
W- R. 135 ), was obiter : 

“It would be otberwiee if the reversioner during the 
time were deprived of bis rent, or if rent wae reoeived 
adversely to him by a stranger, as for instance, if a 
stranger obtained a decree against him on an intervention 
under u/a. 77 of Act X [10] of 1859.’* 

With respect, 1 would suggest that, if his Lord- 
ship meant to say that receipt of rent by a stran- > 
ger claiming adversely to the real owner is 
sufficienb by itself to constitute dispossession, the 
proposition is incorrect. The position of no land- 
owner would be safe, if he is to be regarded as 
dispossessed merely because his tenant, in collusion 
with a stranger, pays the rent to that stranger. 
Something more is surely nectssary, & it seems to 
me that his Lordship impliei that something by 
saying— "if rent was received adversely." 
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[8] In the case of Lain Sahu, 2 I. C. 381 (Gal), 
the contest was between the defts. claiming under 
Ahila Koer, the widow of one Jadupat & the pltfs. 
claiming under the sons of Madhupat, brother of 
Jadupat. Jadupat predeceased Madhupat, who 
was in possession of the property in suit by the 
realization of rent therefor from the tenants at 
the time of his (Madhupat's) death in 1893. The 
question was whether Ahda Koer had dispossessed 
the sons cf Madhupat. It was answered in the 
aflirmative by Mookerjee J. on the ground that 
Ahila Koer successfully intervened in the rent 
suits instituted by the sons of Madhupat & defeat* 
ed their attempt to realise the rent. She, thus, 
prevented them from exercising the only act of 
possession which they could exercise in respect of 
the property, namely, the realisation of rent. 

[9j In Omatul Medhi's case, 8 C. L. J. 245 : (35 
Cal. 120) Mookerjee J. stated the position in the 
terms which I reproduce below : 

‘In the case of Zamindaries where the proprietor can 
be in pooseseioa only by receipt of rent, he is in actual 
possession of hie interest, if he is in receipt of rent. The 
zamindar's poeeeesion of the right to collect rent from 
the tenants in. occupation is actual pcssessiou of a 
tangible property Sarhananda Ba^ti v. Pran Sanker, 
15 Cal. 527 ; Surb iVnram v. Birj Mohan, 23 Cal 80. 
When a peison has proprietary interest in land & as such 
is entitled to receive rent, he is in possession .of his in- 
terest if he is in receipt of rent, while his tenant who is 
in actual occupation has possetsion which, in a sense, is 
the possession of the landlord or supferior proprietor [Sea 
the observation of Lord Davey in Secretary of State v. 
Erishnamoni Oupta, 29 Cal. 518 : (29 I. A. 104 P. 0.}. 
If, therefore, a proprietor finds that the rent receivable 
by him is intercepted by some other persons, he is dis- 
possesaed of his interest in the land. He loses possession, 
because the only mode of enjoyment by which that pos- 
session can be held, ceases to be available by the act of 
the trespasser,'* (The italics are mine.)] 

Tho very last sentence of this citation repeats my 
analysis of the position in Lain Sahu*$ case, (2 
I. c. 381 (cal.).) 

[103 In Saiish Ghttnder Bhuttacharya*s case, 
14 0. w. N. 576 : (5 I. c. 531 ) the question before 
their Lordships was the very one which I am con- 
sidering here, namely, whether the proviso to 
s. 42 operated to bar the suit. Answering this in 
the negative, their Lordships stated their reason 
in the following words ; 

"Now, his position is that he is still in possession of 
the three plots in suit, & that he Las not yet failed to 
recover rfnt from the tenants on the land. He may 
possibly be defeated in an attempt to recover rent, but, 
in the present circumstances, he has come into Ot. in 
order to dispel the cloud cast upon hia title by the action 
of the deft.’* 

According to his pleading, the pltf. had not yet 
been prevented by the deft, from realising his 
rent & therefore, the suit lay. All that had hap- 
jaened was that a cloud had been cast upbn his 
title. Referring to the case of Chinnammal v. 
Varadarajulu, 16 Mad. 307, their Lordships re- 
marked that, in a case of this kind, the pltf. was 
unable to seek any relief other than a declaration. 
They also refd, to the case of LoIm Nath v* 
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Keshab Bam, 13 oal. 147, which I shall discuss 
later, 

[ii] Finally, in the case of Uday Kumar Das, 
49 Cal. 948: (A. I. B. (9) 1922 Cal. 87), Mookherji J, 
stated the general position substantially in the 
same way as I have stated it above, namely, that 
the lessor is in possession by receipt cf rent from 
his lessee & so long as such rent is not intercepted 
by a trespasser, he cannot be said to have been 
dispossessed. It was not necessary for his Lord- 
ship to examine the question in detail, as the 
wrongful possession in that case was adverse 
against the lessee & not against the lessor, the 
rent due to the lessor having been realised by 
him throughout, although a portion of the hold- 
ing was not in the possession of the lessee. 

[123 Let us now proceed to consider the facts of 
the present case. It is true that since 1931 the 
pltf. has not realised the way-leave rent & that 
some realisations of this rent have been made by 
the Eoys. The period of limitation for the realisa- 
tion of the rent by the pltf. has not yet expired 
& the suit with which we are now concerned has 
been instituted for realising that very rent. K the 
right to realise that rent is vested in the pltf. the 
fact that the Boys have made certain realisations 
on account of that rent will not stand in the way 
of the pltfs, getting a decree for the rent A put- 
ting that decree into execution. Further, it ap- 
pears from the record that even the payments 
that have been made by defts. 2 & 3 towards the 
way-leave rent have been made, only after the 
execution of an indemnity bond by the Eoys. 
Therefore, these defts. are not really denying the 
title of the pltf. & have provided against the pos- 
sibility of the pltf. being found entitled & obtain- 
ing a decision to that effect. This also appears 
from para. 8 of the written statement of deft. 9 
which states that the deft, is informed & believe 
it to be correct that by the deed of sale the pltf. 
parted with his right to realise the way-leave 
rent. In these oircumbtanoes, I do not think that 
it can ha said that the Boys by their action have 
prevented the pltf. from realising the way-leave 
rent. Hence, there is no dispossession. 

[13] Another answer to this contention is for- 
nished by Lohenath Surma's case, 18 Cal. 147. 
The facts of that case are that the pltfs.* having 
obtained a decree for the possession of certain 
lands & having received formal possession thereof, 
brought a suit against 86 persons holding distinct 
& separate tenures in those lands on the allega- 
tion that there was a combination between the 
tenants as a result of which the defts.- tenants 
would not recognise them as the landlords & in 
various ways opposed acts of the pltfs. in tlM 
capacity of landilords &, in suits brought by 
the pltfs. for the re 30 very of rent, denied] 
the title of the pltfs., hence, the pltfs. witb‘1 
drew the suits for rent A brought the present suit 
asking for a declaration of their proprietary right 
A of the relationship of landlord & tenant betweeti’ 
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tham & the defts. Unlikd febo present suit, that 


suit came within Iho mischief of 3. 42, Speciho 
ftalief Aot, as it was a purely declaratory suit. 

19 how their Lordships met the objection 

q/s. 42 ; 

‘*lt is oonteuded that the plbfs., boiug out of possession, 
-■hoald k&Te sued to recover possesaioo, not mere!; have 
naed tor a dealaration of their title. We think that this 
was UDneoesaary. Tlie pltfs. wore not seeking for khas 
possessioa, but merely for possession by receipt of rent 
irom the defts. Under these oircumstauces, even if the 
pltfs, had sued for & obtained a decree for possession of 
4he property, that possession could only have been deli- 
'Vared by notifying the declaration of the pltfs'. title as 
prayed for. We think, therefore that the omission to sue 
for possession was immaterial, & that the suit was not 
liable to be dismissed on this ground." 

Kvideofcly, their Lordships congd. that the effect 
of a declaratory decree in the circumstances of 
the case would be the same as a decree for the 
recovery of rent. This is exactly the position here. 
What the pltf. has asked for is a declaration of hia 
iitle & a decree for the recovery of the way-leave 
Teat. The only way in which he can exercise his 
possession in respect of the property is by the 
recovery of the way-leave rent. The prayer for a 
decree for the recovery of way-lei*ve rent is, there- 
fore, in fact, a prayer foe the recovery of posses- 
flion. In the course of the argument, it was 
suggested that, if the suit be regarded as one for 
the recovery of possession, a higher amount of 
O.-F. than that paid on the plaint might be ns oes- 
sary on the value of the reversionary interest in 
the suit property. I do not think there is any 
flubstanoa in this suggestion. I have indicated 
above that this is really not a case of dispossea. 
eion, bub, even supposing it to be bo, since, for the 
recovery of possession, it is sufficient that tbe 
pltf. should obtain the declaration asked for & also 
m decree for tbe way-leave rent claimed, the C.-P. 
paid by him on these two reliefs is sufficient. 

[I4l Point No. 2 .‘—It is argued that, so far as 
the Roys are concerned i the suit is a suit for a 
declaration, the period of limitation for which is 
six years from the moment when the right to sue 
accrued (Art. 120 of the Schedule to the Limita- 
tion Act, 1903). The right accrued, it is contended, 
in the year 1931, whereas the suit was instituted 
in the year 1943. It is nob clear from the record 
when, for the first time, the pltf. came to know of 
the adverse claim set up by the Roys. That point 
of ticaoi however, is not important because the 
nlaim by itself would not give a start to the period 
of limitation. The question of instituting a suit 
for a declaration would hardly arise until there 
was an actual disturbance of the possession of the 
p ltf . Conceivably, the actual realisation by the 
Boys of money on account of way-leave rent 
might give a start to limitation; but it is not clear 
4hat the pltf. came to know of the realisation of 
the way-leave rent at any time prior to the filing 
of the written statements in Gt. Apart from this, 
ilowever, the objection is, in my opinion, suffi- 
^ W itty answered on the position which 1 have 
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taken in dealing with the first point, namely, that 
this is not a purely declaratory suit. It is a suit 
for the recovery of rent. As a preliminary to the 
decree for rent, it was neceamry for the Gt. to 
come to a finding as to title. It is not suggested 
that the recovery of the rent claimed was barred 
by time. Hence, the prayer for the determination 
of the title was equally unafi'ected. 

[16] Point No. 3 .'—The operative words in the 
sale deed (Kx. 3) are : 

"Today I sell yoa the underground coal comprised in 
tbe decnarcaited fourteen anuaa share of mauza Dharma- 
bindh ife c." 

The contention on behalf of the applts, is that on 
a proper construction of the sale deed the Roys 
acquired not merely the mineral coal lying within 
the limits indicated in the schedule to the sale 
deed but ’the pltfs. entire rights in the “coal 
inine”, an expression which includeg, in addition 
to the actual mineral, the chamber containing 
that mineral & the vacuum created by the removal 
of the whole or part of that mineral; therefore, 
u/s, 8 of the T. P. Act, there also passed to the 
Roys the right to collect way-leave rent in respect 
of foreign coal passing through this chamber. It is 
further contended that even if the grant was 
intended to be confined to the mineral coal tha 
grant necessarily included the containing chambers 
(!fe, therefore, the Roys would nevertheless be 
entitled to the way-leave rent. Reliance was 
placed on certain English decisions which I ana- 
lyse below. 

[16] The connotation of the word “mine” is 
thus defined by MaeSwinney in Edn. 5 of his book 

on the Law of Mines, Quarries. & Minerals : 

"Tha word ‘mine’ does nob necesaarily mean a cubical 
Uyar of earth, during & so long only as it contains 
minerals. The word ia generally wide enough, if not in 
its primary sense, at all events according to the meaning 
given to it by the authorities, to include tbe sp.ace which 
is created according as the minerals are being worked, A 
the vacuum which is left after they have been worked out. 

In other words, a person who has an interest in a mine 
has, as such, prima facie, an interest in tbe Chamber 
which contains the minerals; A his interest in that 
chamber is precisely the same when it is in its natural 
state & filled with minerals; or when its natural state is 
altered by workings, & it consists partly or wholly of 
empty space.*' [Vide also Art. 173 at p. 53]. 

[17] In Proud V. Bates, (l865l 34 L. J. (oh.) 406: 

(l3 L. T 61 ), Wood V. G. wag concerned with 
the construction of a lease of certain lands which 
contained a reservation of the “mines & quarries” 
lying & being within the limits of the property 
leased ; 

"With free way leave & passage to, from & along 
the same, on foot or on horseback, with all manner of 
carriages." 

The question that arose was the right of the 
lessee of the mines to use a driftway under the 
property for the purpose of working mines nob 
lying under the property in question. The Vice- 
Ohanoellor held that the exception extended to 
‘'the whole containing chamber which has the 
minerals*’ & that this containing chamber was 
altogether out of the demise: the grantors, ther^ 
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fore, never demised afc all or parted with any 
right of using this containing chamber & were at 
liberty to use it as they thought fit. There was 
a further point which arose in this case & it is 
necessary to refer to it for the proper under- 
standing of the judgment of Lord Chelmsford in 
Duke of Hamilton v. Graham^ (l87l) L. B. 2 
H. L., Sc. 166. It related to a headway of a foot 
& a half for the use of horses & carriages which 
headway was not confined to the seam of coal 
but was cut in the rock above the coal to afford 
a sufficient height for horses to pass along the 
way. It was pointed out by the Vice- Chancellor 
that so far as the use of this headway was con- 
cerned it was not a case of a portion of a pro- 
perty being demised & the remainder being 
reserved or excepted; it was a grant .of property 
with a regrant of certain rights in respect of that 
property. Stressing the fact that the exception of 
the mines would be sufficient by itself to give the 
grantors the right of working the mines & for 
that purpose to use the demised property, he 
held that the general provision for the right of 
winning, working & so fourth showed that the 
regrant was not intended to be restricted to that 
purpose alone & therefore, extended to the car- 
riage of foreign coal. 

[18] The question again arose before his Lord- 
ship as Lord Chancellor in Duke of HamiUon v. 
Graham, (1871-1 L. B 2 H.L.S. 0. 166) (ante) in re. 
lation to a grant of land by the Duke of Hamil- 
ton reserving to himself, his heirs & successors 
" all & sundry the coal & limestone” within the 
bounds of the land demised. His Lordship 
observed that he saw no reason to withdraw 
from his decision in the case of Frond v. Bates, 
<1865-34 li J. ch. 406: 13 L. T. 6l) that by the 
law of England, when you demise a property ex- 
cepting a certain part of it, there is no demise of 
the part excepted & therefore, the minerals ex- 
cepted remained with the lessor; on the other 
hand, if you reserve certain rights & interests 
parting with the property, the rights & interests 
reserved must enure by way of regrant from the 
person to whom you make the disposition. Hold- 
ing the reservation in question to be a reserva- 
ticn of property, his Lordship came to the 
conclusion that the Dube of Hamilton was en- 
titled to carry foreign minerals through the 
reserved property. Lord Westbnry & Lord Oo- 
lonsay concurred in this view on the same rea- 
soning. Lord Chelmsford in coming to the 
opposite conclusion dietgd. the case of Proud v. 
Bates, (1865—34 L. J, ch. 406: 13 L. T. 6l) on the 
ground that it proceeded upon speoial grounds. 
His analysis of that decision shows that he had 
in his mind the discussion about the headway of 
one & a half feet. That, as 1 have mentioned 
above, was a case of regrant but there was also 
the reservation of the mine which was held by 
the Vice-Chancellor to be an exception from the 
demise & in respect of which the grantor was 


held to have plenum dominium. The doutla 
aspect of that case was explained by the IiGxd 
Chancellor during the speech Lord Chelmsford. 

Cl9] Much stress has been laid before ns on the 
decision in Duke of Hamiltom v, Graham, (1871 
jj. R. 2 H. L. So. 166) because the reservation in 
that case was of “the coal & limestone” & it has 
been sought to rely on the decision as an authority 
for the proposition that a grant of coal is equi- 
valent to a grant of a mine. In my opinion the 
contention is not borne out by the other oases 
which have been examined by ub. 

[20] In Bamsay y. Blair, (1876) 1 A. 0. 701, 
three grants came under consideration made in 
1825, 1927 &, 1857 respectively, & the reservation 
in these documents were “the coal & coal-heughs*^ 
the whole coal, stone quarries, all other metalt 
& minerals” & “the coal”— it appears from the 
judgment of Lord Selborne that the expression 
“coal-heughs” was interpreted to mean coal pits. 
The dispute as in the two previous decisions was 
about the right of the grantor to carry foreign 
coal along passages under the demised property. 
With reference to the first & the third grants, 
the Lord Chancellor observed that there (X)iild 
be no doubt at all that the only reservation was 
of the coal under the surface, & the grantor would 
have no power whatever to carry under those 
lands any coal or minerals won or worked frono 

other lands; under the grant of 1827, however, 

“the whole of the land under the surface, all the'coals d'ali 
the metals & minerals, were reserved to the grantor & It 
gave him a right of course as upon his own property to 
make any way for any coals or other nunerals that he 
might have in any other part of his lands.” <: 

Lord Hatherly concurred in this view. Acoording | 

to him, by the grant in 1857, 

"the right which has been reserved ... is only a right i 
to the coals under 'the lands which have been parted 
with; that is to say, a right to the portion the > 

situated under the surface demised to the resp. ft nothing 
can bo done beyond the purpose of working the coal under < 
the resp.'s lands & no other coal.'* i 

The grant of 1927, however, being of 
"the whole coal, atone quarries, & all other metals ft 
minerals within^’^the lands demised, "with power tosearoh 
for, work, ft carry away the same," f 


was, in his opinion, so extensive as to amount to • 
reservation of a portion of the property demised. 
In spite of his success in relation to the grant (d 
1927, the grantor could get no relief as his failuss 
in respect of the other two grants created bai^xierd 
preventing access to the property reserved in the 
grant of 1827. Lord Selborne, who ooncurrad .is 
this decision proceeded on entirely differeid 
reasoning, namely that the reservation in tlin 
grants of 1625 & 1857 was as to coal whereas tbs 
level cross- out sought to be used for the passa^ 
of foreign minerals passed chiefly through atiati 
consisting of shale ft sandstone. The reason givfiD 
by him therefore, is not relevant to the presfliit 
discussion. i 

[2l] In Eardley v. Granville, ( 1876 ) a Ch. 

(45 L. J. oh. 669), Jessel M. E. was conownfti 
with the peculiar rights of a copyholder in reapflob 
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of minerals lying below his copyhold, namely 
that the estate of the copyholder is in the soil 
throughout except as regards trees, & minerals, 
the property in which remains in the lord; when 
the lord has removed minerals the space left 
belongs to the copyholder, & when the tree is cut 
down the copyholder has a right to the soil of 
the copyhold where the tree stood including the 
stratum of air left vacant by the removal of the 
tree. The decision, therefore, is not directly 
applicable, but it is relevant to reproduce an 
important distinction which the Master of the 
Rolls makes between a reservation of “mines” & 
a reservation of “minerals' ’ ; 

“I take it that the law is clearly settled, & I am 
surprised to hear it disputed. In the first plaoa, the law is 
laid down, perhaps nob as accurately as might be wished 
as regards the words used, by Lord Compbell in Bowser 
V. Maclean, (1860) 2 D. F. & J. 415 at. p. 420 : (30 L. J. 
Oh. 273) 'I am inolined to think that a mistake has been 
committed in nob distinguishing between a copyhold 
tenement with minerals under it, & forehold land leasid 
with a reservation of the minerals'— he should have said 
*of the mines, ’ but he has used the words ‘reservatiou of 
the minerals,' meaning an exception of the mines — ‘or 
frfehoid land where the surface belongs to one owner & 
the subsoil, containing minerals, belongs to another, as 
sepai ate tenements divided from each other vertically, 
instead of Jaterally.’ That is quite intelligible; what he 
means is this — he does not say it, but be means it— If a 
freeholder grants lands excepting mines be severs hia 
estate vertically, i. e., he grants out hts estate in parallel 
horizontal lajers, & the grantee only gets the parallel 
layer granted to him, & does not get any underlying 
mineral layer or stratum. That underlying stratum 
remains in tbe grantor. The freeholder retains the mine- 
ral stratum as pari of his ownership; & whether or not 
he takes the minerals or subsoil out of tbe stratum, 
the stratum still belongs to him as part of the 
vertioal section of the land. But he says iu the 
case of a copyholder, that is not so, becauses tbe copy- 
holler, though he has no property in the stratum in 
the sense of being entitled to take tbe minerals, has pro- 
perty & possession in thie sense, that tbe moment the 
minerals are taken away the spase is in his possession, 
& he only can interfere with it, the lord having no right 
to do BO.” 

The importance of the distinction made by the 
Master of the Rolls is stressed by Warrington J. 
in Batten PooU v. Kennedy t (ifl07) i ch. 256 at 
p. 264 : (76 L. J. ch. 162). 

[22] It is also relevant to mention that the 
Master of the Bolls repelled tbe suggestion that 
the Duke of Hamilton v. Graham, (ISTl-L. R. 2 
H. L. S. 0. 166) bad somehow or other altered 
the law & observed : 

"It exactly ooucurs, therefore, in the reasoning with 
the decision of Yice-Ghancellor Wood in the case of 
Frond v. BaUa, (1865-84 L, J. Oh 406 : 13 L. T. 61) & 
the decision of Lord Camphell in Bowser v. Maclean, 
(I860} 2 D. F, A J. 415. that where a free- holder grants 
lands excepting the miner, he intends, first of all, as a 
matter of Gonstruction, to except not merely minerals, 
but tbe portion of the subsoil oontaining the minerals; ip 
other words, to retain a stratum of the property. And^ if 
he does that, of course the lessee or grantee has no title 
Whatever to the portion of the stratum rewrved. That is 
all that the ease of DuJte of Hamilton v. Graftafli.(1871- 
Xi. B 2 H. L. S. a. 166) decided.” 

.The italics are mice. 


[23] The last case I shall consider is Batten 
Pooll V. Kennedy, (1907 ) 1 ch, 256 : (76 L. J. ch. 
162) where Warrington J. had to consider the 
effect of a reservation “all mines and veins of 
coal.” His Lordship followed the decision in the 
Duke of Hamilton v. Graham, (l871 l. B 2 n l. 
S. 0 166) pointing out that the terms used in tJiafc 
case were less favourable to the grantor than in 
the case before his Lordship. He cited with appro- 
val the opinion of the Master of the Rolls in 
Eardley v. Granville, {1876-3 Ch. 826 : 45 L. J. 
ch. 669) as to tbe real point decided in Duke of 
Hamilton v. Graham, (1871- l. r. 2 h. l. s. o. 
166) and, adverting to the speech of Lord Selborne 
in Bamsay v. B^aar, (1876- 1 A. C. 701), he expres- 
sed the view that the dictum of his Lordship 
was nob 

"stroDg enough tq outweigh the carefully consid. judg- 
ment of the Mister of the Bolls in tbe case of Eardley v. 
Granville, (1876 3 Ch. 826 : 45 L J. Ch, 669).” 

His Lordship finally concluded that 

‘‘Inasmuch as ‘mines* unquestionably include not 
merely the bed of coal, but the workings cf the coal, & 
the cavity after tbe coal has been removed,” 

the right in question was part of the mine 
therefore, was comprised in the reservation. 

[24] I think that from the above analysis it is 
clear that there is a distinction between a grant 
or a reservation of “coal” & a grant or a reserva- 
tion, as the case may be, of a "mine,” a view 
which is borne out by Mao Swinney (Art. 43 at 
p. 15 & Art, 176 at p. 55 & the last para, of 
Art. 1159 at p. 531 of Holsbury *8 Laws of England, 
Edn. 2, Vol. 22, Gailsham Edn.) It is not possible 
to lay down as a general rule what connotation 
the word “coal” will bear, that is a matter to be 
decided with reference to the document in which 
the word has been used. It is sufficient that the 
discussion of these cases shows that tbe word 
"coal” does not bear a definite meaning, & it& 
meaning must be gathered from the document 
under construction. 

[25] It is agreed that under the lease of 1908 
all that Ghosh got was the right to win & take 
the coal & for that purpose to sink pits, drive 
shafts & do such other work as might be necessary 
for winning & carrying away the coal. This view 
is expressed in Para. 2 of the plaint, which speaka 
of the lease as a lease of tbe coal & tbe coal min- 
ing rights in tbe fourteen annas plot of manza 
Dharmabandh, the correctness of which pleading 
is not denied in the written statement. It also 
finds expression in the sub. lease (Ex. 6) executed 
by Ghoah in favour of Pringle & in the wayleave 
agreement (Bx. 2) executed between Pringle & the 
pltf. Under the lease Ghosh had no right to carry 
foreign coal to the surface through the mine in 
Dharmabandh. After the lease, the predecessor of 
the pltf. remained the owner of the surface subject 
to the right of Ghosh to use it for the purposes of 
the mining lease on tbe conditions set out in that 
lease. The ownership of tbe passages made for the- 
working of the mine & in tbe vacuum created by- 
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the removal of the coal from the mine remained 
in the predecessor of the pltf. Hence, when 
Pringle by bis sub- lease got the rights of Ghosh & 
wished to work by outstroke, he entered into the 
way-leave agreement with the predecessor of the 
pltf. This agreement, it is stressed, was executed 
by the pltf.’s predecessor as the owner of the 
reversion in this property. After this agreement, 
it is said, there were three rights vested in him; 
U) the right to realise rent & royalty under the 
lease of 1W3* (2) the right in reversion to re-enter 
on the demised property on the expiry of the 
period of the lease or on an earlier surrender by 
the lessee, k ( 3 ) the right to realise way-leave 
rent, tliis last right being appurtenant to his right 
to the reversion. 


[26] There has been some discussion before us 
as to whether the way-leave rent is payable on 
account of the carriage of foreign materials only 
through th^ under- ground passages of the mine to 
the pic- mouth or whether it ''overs carriage over 
the surface of tbe property as well, the surface 
being vested in the pltf. Also, a suggestion has 
been made, although it is not supported by any 
evidence, that some of the passages along which 
the foreign coal is being brought pass through 
strata lying outside the coal- bearing strata &, 
therefore, outside the proijerty transferred to tbe 
Eoys. Neither of these two possibilities was men. 
tioned before tbe Subordinate Judge, & the suit 
proceeded on the basis that the way-leave rent 
was for the carriage of foreign minerals through 
the coal mine. Hence, we may deal with the 
matter on this basis. The case of the applts. is that 
the pltf. sold to the Eoys his right of reversion in 
tbe coal mine A, since the right to way-leave 
rent cannot exist in vacuo ^ the right to realise 
way-leave rent passed to the Eoys. It is, there- 
fore, necessary to consider what exactly the pltf. 
sold by this document. 

[ 27 J This brings me to the sale deed (Ex, 3). It 
commences by mentioning the mining lease in 
favour of Ghosh, describing it as a settlement of 
“the under-ground coal,'* & recites that after this 
there remained to the grantor the right to the 
fixed minimum royalty & other dues arising out 
of the lease. It continues by referring to certain 
financial transactions between the parties & says: 


“As there is no other means (to repay tbe same' I 
atiiiounced to sell the UDderground ccal land fftoitapaf /tar 
bhuvii) of the demarcated 14 annas share of mauza 
Dharmabandh mentioned in schedule Ka below & you 
agreed to purchase the same." 


Much stress has been laid on this passage as indU 
■eating that the pltf. was selling not merely the 
right to the coal but also the land within which 


the coal was comprised, that is to s^y, the con- 
taining chamber. In the very next sentence, 
however, the kebala continues: 

“Today I sell you the underground coal paihuria 

■koila pashar comprised in the demaicated 14 annas 

share of nmiza Dharmabandh mentioned in schedu'.o Ka 
' below." 


The kebala goes on: 

“From today you shall become fully entitled to & 
enter into possession of the demarcated property in 1117 
right &c." 

The words placed in italics by me are evidently 
used loosely, as the demarcated property on a 
strict interpretation would mean the entire 
14 annas share of the mauza. The words, there* 
fore, refer merely to the portion out of this 
14 annas property which is being transferred by 
the sale deed, & what this is is the point which we 
are investigating. So, the words used do not help 
U9 to a solubira. Equally unhelpful is the next 
passage to which our attention has been drawn; 

“From this day I become fully divested of all my rights 
in the vended property & all the rights which 1 had 
therein shall devolve on you," 

It has been emphasised that by these words the 
vendor was placing the Eoys in his position as 
regards the disputed property. The transferi 
however, is confined to “the vended property** & 
as these words do not define what the vended pro- 
perty is they do not help the applts. The next 
passage again confines itself to the coal & states ; 

"Be it stated that as long as the settlement in reep^ 
of the demarcated 14 annas underground coal (fcoifa 

pathar) of the said mouza Dharmabandh remains 

in force, you . . . shall continue to realise hereafter . . . • 
all dues according to the terms of the said settiemen* 
from the said Debendra Nath Ghosh & hifl heirs & 3 U 006 S- 
sore in-interest." 

[28] The opening portion of this passage indi- 
cates that the vendor is thinking of the lease 
made in favour of Ghosh as a lease of the under- 
ground coal. The sale deed next recites : 

"Whatever right & title I had by virtue of 
paita & kabuliat (that is the transaction with Ghosh} 
shall all from this day devolve on you." 

This passage again seems to help the pltf. rather 
than the Roys. Under the mining lease the grain- 
tor had in respect of the coal only the right to 
realise the royalty & other dues in accordance 
with the lease & in the event -of the expiry of the 
lease or its earlier surrender, to enter into posses 
sion of the coal. This was all that, according to 
this passage, the vendor was parting with. Much 
stress, however, has been laid on the right of 
reversion which is mentioned in the next follow- 
ing sentence : 

“Should the said settlement be sarreudered on any 
ground or the vended underground coal (bikrita nimno- 
stha koila) oones to youc khaa poasession you shall ha i 
competent to take khas possession thereof or settle "the , 
same with others as you like to which I or my heirs oe | 
saGcetsors-in-intereatB shall not be competent to make | 
any plea or raiae any objection," 

This right of reversion, it is urged, was of the | 
entire interest which the grantor had in the ] 
mine in addition to the right to realise royalty A j 
other dues under tbe lease of 1908. Again, how-^ { 
ever, it is important to see to what exactly watt J 
the right of reversion which was being transfer- s 
red. The right, as I have indicated by the italiopi | 
was confined to the coal; all that the Boys wei^ ’ 
given was the right to enter into possession of 
much mineral & work it themselves or penw 
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someone else to work it, there was uo parting 
with the ownership of the oontainiug ohamber. 
There is a iniatake in the oihoial translation of the 
passage which follows the passage just cited 
both parties are agreed that the correct translation 
is : 

“You shall have no concern with the surf ice land Ac. 
above the domaroatcd ooal laud (chihiiita Jccild bhumi- 
ruparisiha jaminadi) or with other underground mine- 
ral 3 &o. exoepitiog 00!\1 (paihurid hoila patkdr),^’ 

Here again the vendor confines to the coal the 
right which he is transferring to the Roys. There 
is some doubt about the correct reading of this 
passage. I have reproduced it as it was road to us 
in Ct. The persons responsible for preparing a 
transliteration of the document, as directed by us 
at the hearing* have read “bikrita” instead of 
“obihnita”, & the translation should be "the 
vended coal land" instead of the "demarcated 
coal land". This reading supports the contention 
of the applts. but taking this passage along with 
the other passages refd. to before us the proper 
conclusion would be that the expression *"koila" & 
*"koila bhumi” have been used loosely & it is only 
by reading the document as a whole that we can 
determine what exactly was the property sold. 
The next passage accords to the Roys certain 
facilities covered by the mining lease in the win- 
ning & removal of the coal. It runs : 

“Should you for the purpose of ruoning the coal busiutss 
in the leasehold ooal laud (koila bhumi) require any surface 
laud &c- of the said ooal land (koila bhumi} I as well as 
my heirs & Eucoeaaore-in interest shall always remain 
b 3 und to give such land according to the terms of the 
Patta d kahuliat dcP 

It is true the words used are “koila bhumi" but 
in this passage the vendor is not describing the 
property which is being transferred but merely the 
space within which the working of the coal is 
to take place. The vendor then mentions that he 
is making over to the vendees " the mining lease 
of 4.1-1903 executed by Gosh in respect of the 
vended property", I have mentioned above that 
the vendor regarded this lease as a grant of 
mining rights in respect of so much coal. His 
description of the mining lease as being in res- 
pect of "the vended property", therefore, seems 
to confine the transaction of sale to the coal. 
In the next relevant passage the vendor makes 
himself responsible for paying all the Govt, re- 
venue "in respect of this vended zamindari pro- 
petty ** If all that the pltf. wag selling was the 
coal the term **zamindafri property" is looEely 
used. The fact that the pltf. was retaining 
the liability to pay the Govt, revenue shows 
that he waa nob divesting himself of his owner- 
ship of the property. A similar loosenefs in the 
use of language appears in the next sentence: 

‘‘Shoald you suffer any loss on ftooonnt of any negleot 
on my part to pay the Govt, revenue in reBpeot of the 
vended land fbtjlcfifu bhumi) or the ZcTnindati appertain- 
ing theretC 1 ahell be liable for the loss.*’ 

The next sentence is again relevant & supports 
the contention of the pUf. 


“I shall lufonu Debotidra Nath Ghosh, tho tenant in 
respect of the vended property mentioned in the Rchedulo 
about this matter & 1 shall write to pay nil tbo dues, 
royalty Ao. in respect of tho said property to you." 

lb is significant that, while the vendor was parti- 
Cular to mention the lease in favour of Ghceh & 
to make over the kahuliat executed by Ghose 
undertook to inform Ghosh that in the future 
he should pay the dues under the mining lease 
to tho Roys, he made no mention of the way- 
leave agreement A did not make over the relevant 
document. Evidently, be conteinplated that by 
the sale deed the Roy a would get only the right 
to realise the dues under the mining lease of 
1908 k not the dues under the way leave agree- 
ment. It has been urged that these facts are 
irrelevant & that, if the etfeciof the saledeedwaa 
to pass to the Roys the right to the way- leave rent, 
the failure of the vendor to mention this in the 
sale deed & to hand over the relevant documents 
would not affect the right of the Roys to realise 
the way-leave rent. The contention is correct, 
but I am dealing with these facts for the purpose 
of construing the deed. If the deed was clear in 
itself k had the effect of passing the title to the 
way-leave rent, the omission of the vendor to 
mention this fact k to hand over the way-leave 
agreement would be irrelevant. Here, however, 
the effect of the document is not clear k in ascer- 
taining what it was that the vendor was really 
giving it is necessary to construe the document 
as a whole. This is my answer also to the conten- 
tion that the passages which immediately follow 
the dispositive part of the sale deed are irrelevant, 

& that they represent merely the vendor’s concep- 
tion of the legal effect of the disposition made by 
him. This is the way in which I understand these 
passages. To me it appears that in these passages 
the vendor is trying to make it clear exactly what 
the property is which he is transferring. He was 
conscious that tho words "the under-ground coal 
(Pathuria koila pathat}'* in the dispositive por- 
tion were open to misconstruction, k the passages 
which follow are, in my opinion, Intended to show 
what meaning the vendor placed on these words. 
There follows another passage in which, consider- 
ing the sale deed as a whole, the words "vended 
land (bikrita bhumi)" seem to have been loosely 
used. 

“Should Debendra Nath Ghosh the tenant of the ven- 
ded land or his heir or successors in interest surrender 
the vended land you shall have not to pay any rent in 
respect oi the surface land held by him or the tenant." 

This passage should be read in the light of the 
previous passages which seems to regard Ghosh 
as a settlee merely of the mining rights. Finally, 
we come to the schedule which is headed: “Boun- 
daries of the vended property sampatti)** 

words which do not help either party. The words 
that follow are: 

“Boundaries of underground coal land (Koila Pathar 
Bhumi) comprised in the 14 annas demaroated share of 
maoza Dhannabandh Ao." 
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These words do not help either party. The boun- 
daries of the coal would necessarily coincide with 
the boundaries of the coal land, & the words” coal 
land” used in this passage do not indicate that 
the sale deed was a sale deed of the coal land. 
To sum up, on a consideration of the sale deed 
as a whole, I am satisfied that the right that was 
being transferred to the Eoys under the sale deed 
was confined to the coal regarded as so much 
mineral, lying below the surface of the 14 anna 
block of mauzoi, Dharmabandh. There was no 
intention to transfer to the Roys the pltf’s title 
in the cubical space within which that coal was 
comprised & therefore, the right of the pltf. under 
the way-leave agreement to realise way-leave 
rent did not pass to the Roys. 

[29] For the reasons given above, the appeal 
fails & I would accordingly dismiss it with costs. 

[30] Jha C. J. — I agree. 

K,S. Appeal dismissed. 

A.I.R. (38) 1931 Patna 364 [C. N. 158.] 

Ramaswami & Sab JO 0 Prasad JJ. 

Lakshmi Narayan — Accused — Petnr. v. 
Comr. of Income-tax, Bihar c£ Orissa — Opposite 
Party. 

Misc. Judd. Case No. 127 of 1950, D/- 1^3 1961. 

Income-tax Act U922), Ss. 25-A (2) & 34— Joint 
Hindu family — Partition — Assessment under S. 34 
read with S. 25A —Procedure. 

An assessment under S. 34 read with S. 2dA (2) of a 
defunct Hindu uudi Tided family cannot be completed on 
one of the members of the family. Under 9. 25A (2) it is 
the duty of the Income-tax Officer to make total assess 
ment in the first place & then proceed to divide it pro 
rata between the family members according to the por- 
tion of the joint family property allotted to each member 
at a partition. Thereafter the Income-tax Officer ought 
to proceed to make assessment on the various members of 
the family in accordance with S. 23, Unless this is done 
the assessment is not complete. [Paras 5 & 6] 

Anno. I. T, Act, 9. 25A, No. I, 

B. N. Jain S TarTteshtJoar Pd. — for Petnr. ; S. N. 
Dutta.- for 0pp. Party. 

Ordftp, — This reference is made by the Income- 
tax Appellate Tribunal at the instance of the 
assGssee u/a. 66 (l), Income tax Act. 

[2] The assessee was the karta of a Hindu 
undivided “family up to 25 10-1940. Up to the 
year 1939-40 assessment was made on the assessee 
as karta. It is not disputed that u/s, 25 A, sub-s. [l), 
the Income-tax officer made an order that there 
was partition of the undivided family on 25-10*1940. 
It is also not disputed that the family had 8 annas 
share in the firm called Jittanram Nirmalram of 
Gaya. The Income-tax Officer while making the 
assessment for the period 11-11 1939 to 30-10-1940 
apportioned the profits of the firm into four parts, 
8 annas being allotted to the outsi ie patnr. & the 
other 8 annas allotted. to the assessee &, other two 
members of the family, viz , Vishnu Prasad 
Bhadani & Bhagwandas Bhadani. An appeal waa 
preferred to the Appellate Aest. Comr, & also to 
the Income-tax appellate Tribunal who by its 


order dated 29-4-1944 set aside the assessment & 
remanded the case for proper determination of 
the date of partition after having such further 
evidence as it may be adduced. The firm of Jit* 
tanram Nirmalram had also been assessed to 
excess profits tax. A petn. u/s. 20, Excess Profits 
Tax Act, was filed by the firm before the Oomr. 
of Income-tax. On 16-9-1944 the Comr. made an 
order, the effect of which was to reduce the 
assessment of the excess profits tax & to make 
a consequent increase in the assessment of income- 
tax for the period in question- The Income-tax 
Officer issued notice u 's. 34 against the firm & 
against the patnrs. with respect to the alleged 
escape of the income-tax. The assesses filed 
return showing l/6th share of income from the 
firm Jittanram Nirmalram but even so the 
Income tax Officer assessed him for 8 annas share 
of the entire profits as being representative of the 
Hindu undivided family which had then become 
defunct. The assessee preferred appeals to the 
Appellate Asst. Comr. & to the Income-tax appel- 
late Tribunal, who overd. the objection that the 
assessmant was not proper or valid. 

[3] At the instance of the assessee the appellate 
Tribunal has propounded the following question 

for the determination of the H. 0. : 

‘‘Whether an asseBsmeDt u/s, S4, read with S* 25 A (2) 
of a defunct Hindu undivided family could be completed 
on one of the membera of the family & the whole of the 
tax demanded from him without oomplcting the aasess- 
ment of the other members & making any demand from 
them." 

[4] In our opinion the second part of the 
question, viz. : 

"Whether the whole of the tax could be demanded 
from the assessee without completing the aseessment of 
the other members & making any demand from them. 

does not arise out of the order of the appellate 
Tribunal & we do not propose, therefore, to ans- 
wer this part of the question under reference. On 
behalf of the assessee Mr. Jain attempted to show 
that this second part of the question also WftS 
argued before the appellate Tribunal; but on 
reference to the appln. made before the Tribunal 
u/s. 66 (l) it does not appear that any such quea- 
tion was mooted before the Tribunal & the sub- 
mission of Mr. Jain cannot be entertained. 

[5l As. regards the first part of the question it 
appears to us that upon the plain meaning of 
s. 25 A of the Act the assessment is not complete 
unless tach member of the joint family had been 
assessed for the share of the tax on the income 
according to the portion of the joint family pro- 
perty allotted to him. The material portion of 
S. 25 A (s) states : 

"Where such an order has been passed . . . the Income- 
tax Officer shall make an assesameni of the total income 
received by or on behalf of the joint family as such, as if 
no partition had taken place, & each member or group_ 
members shall, in addition to any income-tax for which, 
he or it may be separately liable ... be liable for a 
of the tax on the income so assessed according to the 
portion of the joint family propeity allotted to him or 
& the Income tax Officer shall make assessments accord- 
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Ingly on the variouB members (Js groups o( membors in 
Acoordanoe with the provisions of S. 23.*’ 

Ta the present case it is manifest upon the undis- 
puted facts that the assessment proceedings have 
not been completed according to the manner 
indicated in s. 25 A of the Act. It was the duty of 
the Income-tax Officer to make total assessment 
in the first place & then proceed to divide it pro 
ratcb between the family members according to 
the portion of the joint family property allotted 
to each. Thereafter the Income-tax Officer ought 
to have proceeded to make assessment on the 
various members of the family in accordance with 
the ijvovisiona of s. 23 of the Act. Though the 
assessment proceeding in this case is not complete 
the irregularity, if any, cannot avail the assessee 
Lakshminarain Bhadani for it will now be open 
to the Income*tax Officer to make a separate 
assessment of the various family members for the 
share of the tax of the income according to the 
portion of the joint family property allotted to 
each & thereafter each of the family member 
including the assessee will be jointly & severally 
liable for the tax assessed on the total income. 

[el While, therefore, we consider that the first 

I part of the question referred to us should be ans- 
wered in the negative, it is manifest the assessee 
has substantially failed &, in our opinion, he 
must pay half the cost of the reference, which, in 
the oircamstanoes of the case, we assess at Rs. 125. 
A.S. Answer accordingly. 

A. I. R. (38) 1931 Patna 565 [G. N. 159 J 

Ramaswame & Sarjoo Prasad JJ. 

S. P. Bannerji — Petnr. v. Comr, of Income- 
tax, Bihar d Orissa — Gpp. Party. 

Wise. Judioial Case No. 185 of 1950, D/- 2 3-1951. 

Income-tax Act (1922), S. 10 — Profits or com- 
pensation for sterilisation of capital. 

The assessee purchased a piece of laud measuring 
about 13 bigbas for the alleged business of setting up a 
market (& making proSt. The plot was requisitioned by 
the military authorities under the Defence of India 
Rules, There was an agreement between the assessee 
& the military authirities that a sum of Rs. 1100 p. m. 
will be paid to the assesses as compensation for the use 
of the land. For the year 1946-47 the assessee received a 
total sum of Rs. 13, 200 as compensation. After making 
statutory deductions the Income-tax Officer held that 
the net sum of Rs. 9699 received by the assessed from 
the military authorities was liable to be taxel: 

Held that the amount of Rs. 9699 was not compensation 
made for sterilisation of capital asset. The amount of 
compensation received by the assessee was really a profit 
derived from the land A the assessee was liable to be 
taxed under the Act: A I. R. (26) 1939 Pat. 662 (8. B.) & 
(1828) 12 Tax oases 427, Distd. [Paras 2, 4] 

Anno. I. T. Act. 8. 10, N. 1, 2. 

S. K. Majumdar — for Petnr. \ 8. N. DuUa — for 
0pp. Party. 

RamELSWami J, — This reference is made by 
the Income-tax Appellate Tribunal u/s. 66 (i), 
Income-tax Act of 1922. 

[2] The material facta are not controverted, 
ITbe assessee carries on several business activities. 
iHe had purohaaed a piece of land measuring 
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about 13 bighas for the alleged business of setting 
up a market & making profit. The plot was re- 
quisitioned by the military authorities under the 
Defence of India Kules. There was an agreomont 
between the assessee & the military authorities 
that a sum of Rs. 1100 p. m. will be paid to the 
assessee as compensation for the use of the land. 
It should be added that the military authorities 
used the land as a Store-yard. For the year 1946-. 
47 the assessee received a total sum of rs. 13,200 
as compensation. After making statutory deduc- 
tions the Income-tax Officer held that the net 
sum of Rs. 9699 received by the assessee from the 
military authorities was liable to be taxed. The 
assessee preferred an appeal to the Appellate Asst. 
Oomr. & argued that the amount was not liable 
to be taxed since it was merely compensation 
from the military authorities for preventing the 
assessee from making use of his capital afset. 
This argument was accepted by the Appellate 
Asst. Gommr. An appeal was preferred by the 
Income tax Officer to the Appellate Tribunal who 
reversed the decision of the Appellate Asst. 
Comr. & held that the amount was in substance 
profit derived from the land & so liable to be 
taxed. 

[3] At the instauee of the assessee the Income- 
tax Appellate Tribunal refd. the following question 
for being determined by the H. C viz, : 

‘’Whether in view of the facts & the circumstaneeB of 
the case, the sum of Rs. 9699 received by the assessee 
from the military authorities is taxable?” 

[4] On behalf of the assessee Mr, S. K. Majum- 
dar stressed the argument that upod the facts of 
this case it should be held that tbe amount of 
RS, 9699 was compensation naade for sterilisation 
of capital asset & was therefore not liable to be 
taxed. In support of his contention the learned 
counsel refd. to GUnhoig Onion Fireclay Go. 
Ltd. V. Oomr. of Inland Revenue, (1928) 12 
Tax, cae, 427, in which the applt. Co. carried on 
business as manufacturers of fireclay goods & as 
merchants of raw fireclay, & was lessee of certain 
fireclay fields over part of which ran the lines of 
the Caledonian Ely. In 1908 the Ely. Co , to 
whom tbe lands belonged, though not the mine- 
rals beneath, instituted an action to restrain the 
applt. Co. from working the fireclay under the 
rly, contending that the fireclay was not a mine- 
ral & consequently formed part of the Rly. Go's 
property. While the action was pending the 
applt. Co. was interdicted from working under 
the Rly. In 1911 the House of Lords decided 
against tbe Rly. Co,, which thereupon exercised 
its statutory powers to require part of the fire- 
clay to be left unworked on payment of compen. 
sation. Tbe amount of compensation was settled 
by arbitration & duly paid to the applt, Co. in 
1913. The question debated before the House was 
as to whether the amount received for com pens a- 
tion in respect of the fireclay left nnworked was 
profit earned in the coarse of the Co.’s trade. 
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Upon febc faets of the case the House of Lords 
held tha& the amount received as compensation 
■was not a profit earned in the course of the Co.’s 
trade but was a capital receipt, being a payment 
made for the sterilisation of a capital asset. In 
the present case the facts are manifestly different 
k. it is not possible to held that on account of 
requisition made by the military authorities "the 
capital asset" of the assessee has been "steri- 
lised ” lo borrow the language used in the decision 
jf the House of Lords. Reference was also made 
by Mr. Majumdar to Conir. of Income-tax, B, 
it 0. V. Praijagkumari, 19 Pat. 186 : {A I. R. (26) 
1939 Pat. GG2 S. B.) in which the assessee had in 
pursuance of a decree received a certain sura of 
money as damages, for wrongful detention of her 
movable property & a Special Bench of the Patna 
H. G. held that such receipt was not "income’’ 
within the meaning of the Income-tax Act, 1922, 
& was not therefore liable to assessment. In my 
opinion tbe principle of this case is not of much 
assistance to the assessee in tbe present case. 
Manohar Lall J. who pronounced the opinion of 
the Special Bench pointed out that there was a 
distinction between a case where damages, pure 
At simple, have been awarded & a case where 
there is receipt of damages or compensation in 
the course of business or trade carried on by a 
trader. Upon the facts of that case the learned 
Judge held that the receipt of the decretal amount 
for damages by the assessee for wrongful deten- 
tion of her movable property was not income 
within the moaning of the Income tax Act & was 
therefore not liable to assessment. It is manifest 
that the facts are not in any way parallel to the 
facts of the present caset On the contrary it 
would seem that the amount of compensation re- 
ceived by the assessee is really a profit derived 
from the land & it was rightly held by the 
appellate Tribunal that the assessee was liable to 
be taxed under the Act. 

Cs] Upon these grounds I hold that in the cir- 
cumstances of the case the sum of Rs. 9699 
received by the assessee from the military autho- 
rities is taxable. The assessee must pay the cost 
of this reference to the Oomr. of Income-tax. 
Hearing fee Rs. 250. 

[6] Sarjoo Prasad J. — I agree. 

D.H. Answer in the affirmative. 

A. I. R, (38) 1951 Patna 566 [C. N, 160,] 
Jha G, j. & Reuben J. 

Ram Rup Singh d; others — Applts, v. Jang 
Bahadur Singh S others — Resps. 

A. F. 0. D. No. 177 of 1947, D/- 21-2-1961. 

(a) T. P. Act (1882), S. 58 — Mtge. when becomes 
effective. 

A mtge. bond becomes an effective document after its 
due execution & registration. Delivery of the same is not 
an essential part of it unless it is specifically agreed to 
between the parties to the deed that title would not pass 
unless the deed is delivered. [Para 7] 


A.I.S. 

(bl Eddencs Act (1872), S. 92, Proviso 2 — Mtge. 
deed reciting that entire consideration money was 
received by mtgor. — Mtgee. admitting that only part 
of it was paid to mtgor, - Extrinsic evidence is admis- 
able to prove th at a duty was cast on mtgee. to pay 
off dues of mtgor, as the document is silent on the 
point. [Para 8J 

Anno. Evi, Act, S. 92, N. 25. 

(c) T. P. Act (1882), S. 60 — Extinguishment of 
right of redemption by operation of law — Revenue 
sale due to default of mtgee. — Mtgee. taking settle, 
ment from landlord purchaser — Efrect. 

A executed a osufruotuary mtge. (Sudhbharna bond) of 
his holding in favour of £ who entered into possesaioa 
Under it, It was expressly agreed between tbe parlies that 
B would pay the landlord's dues in respect of the holding 
out of the consideration left in his hands. B failed to pay 
the amount of rent decree with the result that the hold- 
ing was sold in execution of the rent decree & was pur- 
chased by the landlord himself. B subsequently took 
settlement of the bolding from the landlord. A sued S 
for redemption of the mtge. It was proved that B was 
guilty of fraud & collusion In making default in payment 
of rent decree & taking fresh settlement of the holding: 

Held, that (i) B was clearly in the wrong in allowing 
the property to be sold in execution of the rent decree & 
by taking settlement from the landlord he could not take 
advantage of his own wrong & ohange the character of 
his possession & deprive A of his right of redemption. It 
was not open to B to contend that the pUf. bad lost hla 
right of redemption because the old tenancy had extin- 
guisbed by the rent sale : A, I. B. (15) 1928 Fat. 17 ; 21 
P. L. T. 699; A, I. R. (11) 1924 Cal. 357 and 27 Mad, 691, 
Bel, on; A. I. R. (26) 1939 Pat. 382 and A. I. B. (33) 1936 
Pat. 434, out. [Paras 9. lOj 

(ii) A was entitled to treat the rent sale as against B as 
a private sale & claim redemption even without a prayer 
for the setting aside of the sale : 10 M- 1. A. 540 (P. 0.) ; 
A. I. R. (3) 1916 P. 0. 227 ; A. I. R. (23) 1936 Pat. 434 
and A, I. R. (26) 1939 Pat. 382, Bel. on. [Para 131 

Anno. T. P. Act, S. 60, N. 27, Pts, 2 & 3. 

Lai Narain Sinha d L. S. Sinha — for AppUs I 
Girindra Nath Mulcherjee d D. G, Verma, A, 0, Mitrit 
and Medini Prasad Singh — for Eesps, 

Jha C. J. — This appeal is by the defts, first 
party (hereafter to be referred to as 'the defts’). 
It arises out of a suit for redemption which hw 
been decreed by the trial Cfe. by its judgment 
dated 23-4-1947. 

[2] The mtgees. are the defts. firsi party ; the 
transferees of the patgees. of a portion of the dis- 
puted land are the defts. second party & the land- 
lords are the defts. third party. 

[Sl Jang Bahadur Singh, who is the pltf. 1, & 
one Jawad Ali predecessor- in-interest of pltfs. 4 to 
6, claim to be tenants of the defts. third party, in 
respect of a holding having an area of 20-65 aores, 
with an annual jama of Bs. 136 & odd, inolading 
cess, under a kabuliat dated 21-12-1922. The rent 
of this holding having fallen into arrears, a rent 
suit was instituted in 1936, being Rent Suit No. 
1570 of 1936, for recovery of the arrears of rent for 
the years 1342 to 12 annas kist of 1343 Rasli, & » 
decree for rent was duly obtained ex parte on 4-1- 
1937 (Ex. i) of which execution was taken out, 
being execution case No. 1080 of 1937. While 
the execution case was pending, Jang Bahadur 
& Jawad Ali jointly executed a Sudbharna 
bond (ex, a) on 20-7-1937, for Bs. 800 in 
favour of Lalji Singh, father of defts. l to Si ^ 
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Stikar Singh, deft. 9, The entire bolding was 
given in nsutraotuary mtgo. for paying otf the 
dues under the decree as well as the arrears of 
tent which accrued due after the institution of the 
rent suit. The money raised under the mtge bond 
remained with the mtgees. who, however, did not 
pay the dues under the decree for whieh execution 
had been taken out & consequently the holding 
was sold on 20-8-1937, at a ot. sale, & the landlords 
themselves became the purchasers, & they obtain- 
ed delivery of possession on 30 11-1937. The pltfs. 
later on came to know of the purchase of the holding 
by the landlords in execution of the decree for 
arrears of rent & thereupon they made an appln. 
to the Collector on 21.7-1939, u/s. 3, ch (i), Bihar 


cussing the evidence the judgment proceeds:) 
I am, therefore, of the opinion that the mfcgors, 
handed over the registration receipt to Lalji 
duly endorsed in his favour ct the ratgeas, 
became entitled to take delivery of the rotge. 
bond from the registration ofiiee & come into 
possession. The defts. have led evidence to show 
that the mtge. bond remained in the registration 
oflSce. I do not feel inclined to accept this story.i 
Nor is it necessary to decide the question because 
the mtge. bond became an effective document: 
after its due execution & registration. In support|r 
of my view I may refer to the case of Sultan 
Ahmad v. Makmd Uttssain, 22 Pat. 306 : (a. I R. 
(31) 19 i4 Pat. 3), where it has been held that 


Restoration of Bakasht Lands & Reduction of 
Arrears of Rent Act, 1938 (Bihar Act ix [9] of 
1938) for the restoration of the holding to them. 

[4] The case of the pltfs. was that the holding 
was in the possession of the landlords after the 
rent sale & therefore, they were entitled to the 
restoration of the holding. The case was resisted 
by the defts. as well as the landlords on the 
ground that the holding had been settled with 
Jago Singh (deft. 2) & Sukar Singh {deft. 9) under 
an unregistered hukumnama dated 5-12.1937, & 
it was alleged that the settlencent was later on 
confirmed by two regd. kabuliats in their favour 
dated lO- 11-1938. The Collector in charge rejected 
the appln. & accepted the case of the objectors 
that the appln. was not maintainable because, in 
his opinion, the settlement bad been made with 
the defts. by the landlords before 19-4-1938 & so 
the pltfs. were not entitled to restoration under 


the Act. The Divisional Commr. as well as the 
Board of Revenue were moved in their re visional 
jurisdiotioD, but they did not interfere with the 
order of the Collector in charge on the ground 
that his order was final. The pltfs. have, there- 
fore, brought the present suit for redemption of 
the sudhbharna bond dated a0-7-i937. Their case 
in short, is that the settlement is fraudulent & 
collusive & as such, the mtge. subsists & they are 
entitled to redeem it. Their further case is that 
the defts. having taken possession of the disputed 
land as mtgees. the character of their possession 
was not changed by reason of the settlement. 
The ease of the defts. on the other hand, is that 
the mtge. bond remained inoperative & that there 
was no fraud in the rent sale, nor was the settle- 
ment oolLnsive. They contend, therefore, that the 
pltfe. have no right to redeem. 

^ has decreed the suit & held 

tMt the pltfs. are entitled to redeem the mtge. 
oP payment of Bs. 600. The defts. have, therefore, 
ptefeKred the present appeal. 

' CBO The questions for our consideration are (l) 
ll^ther Budhbharna bond dated 30-7-1937, 
^ted upon A ( 2 ) whether the pltfs.’ right of 

^ h||ge.! bimd in suit (Ex. a) wt^ duly 
at Lakhisarai* (After dis. 





“to execute a documont eituply means to perform what 
is required to give validity to a writing, as by signing eft 
Bealing it. Delivery of the same is nob an esscutt.4l part 
of it, unless that is specifically agreed to between the 
parties to the deed.” 

It may be mentioned that the defts. admit the; 
execution & registration of the sudhbharna bond' 
in their presence & with their consent it it is not] 
their case that there was any stipulation between 
the parties that unless the deed was delivered to 
the plfs. or the document withdrawn from the 
registration office, title would not pass; nor is 
there any indication in the mtge. bond itself to 
that effect, [a my opinion, therefore, the mtgees. 
acquired a legal right to possession after the 
execution & registration of the mtge. bond in 
suit. 

[8] The mtge. bond was for Hs. 800, The 
recital in the deed shows that the entire consi- 
deration money had been received by the pltfs. 
This recital is evidence, though not conclusive,, 
against the pltfs. bub the presumption arising 
from the recital is rebutted by the fact that 
D. w, 5 (deft, i) admits that only Bs. 50 was paid 
to the pltfs. to meet the cost of the execution & 
registration. Jang Bahadur, pltf. 1 (p. w. 5 ), has 
stated in his evidence: 

"We were not to get anything out of the consideration 
money. Out of the consideration money Laiji Singh had 
to satisfy the dearee & rent for 4 annas hist of 1343 & 
also to meet the cost of the document.” 

Thus the entire consideration money having been 
left with the defts. they were in the position of a 
trustee, & a duty was oast upon them to pay the 
landlords' dues & save the property from sale. 
The argument of Mr. Lai Narain Sinha is that 
it is not Open to the pltfs* to prove that a duty 
was cast upon the defts, by any oral evidence. 
His contention is that the rights & liabilities ; 
fixed under a document can be proved, u/s. S3, 
Bvidence Act, only by the terms of the document 
& not otherwise ; but the argument has no force, 
because the document is silent on the point. !- 
Extrinsic evidence is, therefore, admissible, & the 
oral evidence, in my opinion, read in the light 
of the circumstances of the case, irresistibly leads 
to the conolosion that a duty was cast upon the> 
defts. to pay off the dues of the landlords. 
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[ 9 ] The pltfs.’ ease is that soon after the regie- 
tration of the bharna bond they pat the defbs, in 
jX)ssession of the disputed land as nitgees. The 
trial Ct. has accepted the pltfs.’ evidence on the 
point, & I see no reason to bake a different view. 
Jang Bahadur, pltf. I,ba3 stated th at _ the bharna- 
darTwere put in possession of the disputed land 
after the execution of the bharna bond & they 
brought the Und under cultivation four or five 
days after its execution. This evidence gets ample 
support from the circumstances of the case to 
which I shall refer hereafter. Thus on the evi- 
dence it is clear that the defts. took possession as 
mbgees. & it was their clear d aty to save the pro- 
perty from the ct. sale which took place on 
20-8-1937, in execution of the rent decree. Ad- 
mittedly, the landlords became the auction* pur- 
chasers & the defts. took settlement from them & 
are in possession of the disputed land. In my 
opinion, the defts., by taking the settlement from 
the landlords, could not change the character of 
their possession as against the pltfs. The defts. 
were clearly in the wrong in allowing the property 
to be sold and, therefore, if the holding has come 
back into their hands, they cannot take advantage 
of their own wrong & deprive the pltfs. of their 
right of redemption. It is a well known legal 
maxim that convenience cannot accrue to a party 
from his own wrong ( commodum ex injuria sua 
memo habere debt). The principle of this maxim 
was applied by their Lordships of the Judicial 
Committee in' H unoomanpersaud v. Mt. Babooee 
Munraj, 6 M. I. A. 393 at p. 423;(l8 \V. R. 81 P. C. 
where their Lordships have said : 

“But of courae, if that danger ariies or haa arisen from 
ttoy misconduct to which the lender is or has been a 
party, ho cannot take advantage of hie own wrong, to 
eupport a charge in bis own favour against the heir, 
grounded on a necessity which his wrong has helped to 
cause." 

A Bench of the Madras H. 0. has also pointed 
out that the principle underlying the maxim is 
almost of universal application & held that no one 
can be allowed to benefit by his own wrongful act 
{vide Yedanayagar Mudaliar v. Vedammalt 27 
Mad. 691 at pp- 693-99). In my opinion, the pltfs. 
were wronged by tha misconduct of the defts. The 
sale could have been averted if the defts, had 
simply deposited the decretal amount which was 
in their hands as trustees for the pltfs. The defta. 
cannot turn round now & say that the pltfs. have 
lost their right of redemption because the old 
tenancy had been extinguished by the rent- sale. 
The Ct., in equity, cannot lend its aid to such a 
defence. A Bench of the Galcntta H. 0. held in 
Kamala Kanta v, Ananda Chandra, 71 I. C. 
1030 ; (a. I. R. (11) 1924 Cal 357) that 

“the mtgecs. cannot by suSering dieposaesaion & having 
taken a new title from the landlord aSect the right of the 
mtgore. in the property of which they were put into 
possession under the mtge." 

The same principle was enunciated by a Bench of 
this Ot. in Tali MaMon y, Lehhraj Mahton, 


A. I. B. (15) 1928 Pat. 17 : (l04 I. 0, 644), where 

their Lordships have said that 

“the mtgee. being in possession had a certain ^ duty 

towards the mtgor. & it was his olear duty to maintain 

his possession as against the landlord. He oould not by 

BuSering dispossession put an end to the tenancy <fc then 

proceed to take a settlement of the land from the 

landlord,” 

This case was foUd. by a later Bench of this Ot. 
in Chandi Mander v. Sitabi Bhagat, 21 P. L. T. 

699 , where Harries C. J. enunciated the law thus: 

“In short the finding is that the mtgee. resps. Wrte the 
cause of the proceedings, & once they had been taken, 
they took a settlement again from the landlords of all the 
Bath lands To claim these lands now a J not being lands 
subject to the mtge. is to claim a benefit arising from 
their own default, & this the law does not permit them 
to do. A mtgee. cannot be heard to say that land is no 
longer subject bo a mtge. as a result of his own default ot 
of any act on his part.” 

Ifi may be observed that in the case to which I 
have refd. the landlords had obtained possession 
by the abandonment of the holding & not by rent 
sale, & the mtgees, by suffering dispossession 
came back into possession by re- settlement. There 
is, in my opinion, no difference in principle be- 
tween the case where a landlord obtains possM- 
sion by abandonment & a case where he obtains 
possession by ct. sale. Once the land comes back 
into the possession of the mtgee., it is immaterial 
by what process of law the landlord obtained 
possession. Such a question becomes relevant 
when the Ct. is called upon to consider the rights 
of the landlords & the tenants, & not when it has 
to consider the rights of the mtgors. against the 
mtgees. Therefore, the present case is governed by 
the principle enunciated by the Bench decisions 
of this Ct. to which I have refd, & the pltfs. are 

entitled to redeem. a tu t 

[lO] Mr. Lai Narain Sinha has contended tnat, 

assuming that the defts. were bound to pay the 
dues of the landlords & they made a default whicti 
resulted in the sale of the holding, the pit s. 
right of redemption was extinguished, & any later 
settlement taken by the defts. cannot revive the 
pltfs.’ right of redemption. His contention is tlmt, 
once the property has vested in the landlords, 
any subsequent settlement by them with the ori- 
ginal mtgees. would not revive the mtgors. right 
of redemption as tenants of the old holding, In 
support of his contention the learned counsel 
reld* upon two Bonch deoisiona ol this Ot. Gcturt 
Shanker v. Sheotakal, A. I. R. (23) 1936 Pat. 434: 
(164 I- 0. 213) and Fekua Mahto v. Lai Sahu^ 18 
Pat. 133 : (A. I. B. (26) 1939 Pat. 882). General ob- 
servations made in those two oases apparently 
lend support to the applts.* argument, but V® 
observations must be read in the light of the 
facts of those cases. In my opinion, the oas^ 
reld. upon by Mr, Lai Naraiu Sinha are im 
applicable to the facts of the case before ua. In 
Gauri Shanker Sahu’s case A, i. R. ( 23 ) 1936 Pa . 
434 : (164 I. 0 213), the landlord purchased the 
holding & took possession through Ot. & sewd a 
notice upon the mtgee. u/s, 167, B* T. Ac , n 
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annul the enournbranoe. Thereupon, the mtgee. 
brought a suit to have hia mfcge. right declared & 
impleaded the mfcgor also in the action. The 
mtgor. did not put in appearance & the auit ended 
in a compromise between the landlord k the 
mtgee, The mtgor. had an opixjrtunity to pre- 
serve his equity of redemption, but he did not 
avail himself of it, although he was joined as 
party deft, in the action. It was on these facts 
that their Lordships held that, unless the rent 
oale could be set aside, the mtgor. or his assignee 
•could not be heard to assert his right to redeem. 
I may observe that the law laid down in Gauri 
8hanker*s case, {a.I.R. (23) 1936 Pat. 434 ; 164 l. c, 
913) if read apart from the facts, would offend the 
rule of equity that a person cannot take advantage 
of his own wrong. In Fekua Mahto's case, (i8 Pat. 
183 : A. I. R. (26) 1919 Pat. 382), Harries G. J. 
foUd. the Bench decision in Gauri Shankers 
case, A. I. R. (23) 193G Pat. 434 ; (161 L G. 213), & it 
was held that where property subject to a mtge. 
is sold in execution of a rent decree & at some 
later period purchased by the mtgee , whose 
failure to pay rent has resulted in the reut decree, 
such purchase by the mtgee. does not, in the 
absence of fraud, revive the equity of redemption 
which is extinguished by the sale. An examina- 
tion of the facts in Fekua Mahto*s case, (18 Pat. 
133 : A. I. B. (26) 1939 Pat. 382) clearly shovfs that 
there was no duty cast upon the mtgees. to pay 
the rent in respect of the mortgaged property. 
Therefore, Fekua Maktos case (l8 Pat. I33 : 
A. 1. R. (26) 1939 Pat. 382) was not at all a case 
where the principle whether a wrong- door can take 
advantage of his own wrong was involved. The 
facts in Fekua Mahto's case, (18 Pat. 133 : A. I B. 
(26) 1939 Pat. 382) were these. In 1886, the ances- 
tors of pltfs. 1 to 3 & defts. 8 to 10 mortg'iged 
their tenure to one Musammats in village H. In 
1893 the mtgors, sold their right to B, who paid up 
the money due on the mt^e. & thus redeemed it. 
Later on B mortgaged the property to N, In - 898 
the ancestors of pltfs. l to 3 & defts. 8 to 10 again 
mortgaged the same village to defts. i to 7, & by 
the terms of the mtge. the latter, who were given 
possession, were bound to pay rent in respect of 
the tenure mortgaged. After this mtge. litigation 
ensued between N (mtgee. of B) & defts. l to 7, & 
eventually N obtained a decree for possession, but 
he never executed the decree & never obtained 
possession of the tenure. Defts. i to 7 fell in 
arrears with their rent. In July, 1904, 8 annas 
share in this village was sold to R. S. in execution 
of a rent decree, which the owners of the village 
obtained, & later on, in the same year, the 
training 8 annas share in the village was sold to 
A. T. in execution of another rent decree obtained 
by other eo-owners. Therefore, by the end of 1904, 
the whole of this village had been sold in execu- 
tion of rent decrees to B. S. k A. T. These two 
pefsons entered into possession of the property & 
in such possession till 1919, On 22-6- 
;961 Pat./73 St 73 


1919, defts. 1 to 3 purchased 8 annas interest held 
by R. S. Si on 10-8-1919, they purchased the other 
8 ftnnas interest held by A. T. By the end of 
1919, therefore, defts. I to 3, who were the mtgees. 
under the mtge. executed in the year 1898, had 
become owners of the 16 annas in this village. In 
February, 1933, the original mtgors., namely, 
pltfs. 1 to 3 & defts. 8 to jO, sold their alleged 
mtgors’. right to pltfs 3 & 4. The pltfs. contended 
that they still hold the equity of redemption in 
the mtge, & brought the suit claiming redemption. 
These facts clearly show that defts l to 3, who 
were the mtgees. of the ancestors of pltfs. l to 3 
defts. 8 to lO. were held by a decree of the Ct. to 
have no right in the mortgaged property in the 
litigation between defts. 1 to 7 & N. Tlierefore, 
they were under no obliga'ion to pay the rent in 
rtspect cf the tenure which ultimately came into 
their possession, because in the litigation that 
ensued between them & N, the latter succeeded in 
defeating the claim of defts l to 7, & so, in the 
eye of law, no duty was cast on them to pay the 
rent of the tenure in spite of their underbaking by 
the terms of the bond to pay the rent of the 
tenure mortgaged. Tie principle enunciated in 
Fekua Mahtos case, (18 Pat. 133 : A.i R. (26) 1939 
Pat. 382), therefore, must be read in the light of 
these facts. In my opinion, Harries C. J. cannot! 
be said to have laid down a rule contrary to what 
he has said in the later case of Chandi Mander 
v. Silabi Bhagai, 21 p. L. T. 699, where he baa 
clearly held that a mtgee. who is bound by the 
terms of the mtge, to pay rent in respect of the 
land mortgaged to him cannot claim a benefit 
arising from his own default. 

[11] The matter, however, does not rest only 
with the breach of a duty on the part of the defts. 
The evidence discloses not only a case of miscon- 
duct bit also warrants an in’eronce of collusion 
between them & the landlords’ amlas, (After 
discussion of the evidence the judgment proceeds:) 
Therefore, on a careful consi leration of all the 
facts & circumstances, I am clearly of the opinion 
that the defts. took the settlement in fulfilment of 
their design as such the pltfs, are entitled to 
treat the Ct. sale as a private sale & claim redemp- 
tion, because the mtge. must be treated in the eye 
of law as still subsisting. If any authority be 
needed for this proposition, I would refer to 
Stdhee Nazir Ali v. Ojoodhyaram, 10 M.I.A, 540 : 
(5 W. R. 83 P. C.), Deonandan v. Janhi Singh 44 
I. A. 30 : (a.I.R (3) 1916 p. c. 227), Gauri Skanker 
V. Sheotahal, A l. H. (23) 1936 Pat. 434 : (l64 I. o, 
213); Fekua Mahto v. Lai Sahu, 18 Pat. 133 ; 
(a, I, B. (26) 1939 1 at. 382) & an unreported deci- 
sion of this Ot. in second Appeal no. 907 of 1948, 
Ramdas Singh v. Manki Singh, decided on 
4-5-1949, 

[12] Lastly, it was contended by Mr. Lai Narain 
Sinha that, even if fraud be held to have been 
proved, the pltfs. not having claimed reconveyanoe 
of the property ; the suit must fail, & relianoa 
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has been placed by him on the decision of the 
Judicial Committee in Deonandan v. Janki 
Singh 44 I. a. 30 ; (A. I. E. (3) 1916 P. C. 227), In 
my opinion, this argument is not well founded. 
The pltfs’, suit is, in effect, to quote the language 
of the Judicial Committee, in Sidhee l!iazir Ali v. 
OjcodhyChTOiTH S.hQrtii 10 M. I. A. 640 at p. 663 • 
(6 w. B 83 p. c.), “to confess & avoid that sale, 
by imposiDg a trust on the estate which passed 
under it," The decree or the sale under it is not, 
therefore, required in law to be set aside. The 
pltf.’s case is that the sale enures to their benefit, 
& the defts. at whose instance the sale took place, 
must he relegated to the position in which they 
were before the sale. The case clearly falls within 
the following dictum of Lort-WilliamB in Nawah 
Nazir Ally v. Ojoodhyaram Khan, 10 M.I.A. 540: 
(5 W. B, 83 P. C.) : 

"As to this, it is sufiSeient to observe that on the 
aUegations in the plaint that bar cannot be set up; for 
the title & possession of the defts. against whom the 
redemption is prayed by this suit, is expressly alleged to 
be founded on fraud. This period of limitation, there- 
fore, may ba laid out of the case; & we come then to 
what has appeared to their Lordships to be the real ques- 
tion in the case (the question to which we have above 
refd.), whether the pltf. can in point of law, insist, not- 
withstanding the auction sale for arrears of revenue, 
that as against him, that sale ought to he viewed as a 
private sale. The title to redeem in this suit as against 
the parties subsequent to Abbott is rested on that ground, 
& the case which the pltf, alleges by this plaint, & 
by the documentary proof appended to it, is one of 
fraud between Abbott & McArthur, to deprive him of his 
title to redeem the Zemlndary, by means of a secret pur- 
chase of it between them for three lacs of rupees, in- 
cluding a fraudulent device of a sale by auction for 
arrears of revenue, such arrears to be designedly 
incurred.” 

' [13] The pltfs. are, therefore, entitled to treat 

the rent sale as against the defts. as a private sale 
& claim redemption even without a prayer for the 
Betting aside of the sale, 

[ 14 ] The trial Ct. has decreed the suit for re- 
demption on payment of Rs. 800 only ; but as the 
defts, have used their position as rntgeea. in 
securing an advantage by which the rent of the 
holding had been reduced on payment of salami, 
they are, in my opinion, entitled to the money 
which they paid to the landlords by way of salami 
to secure that advantage. Therefore, the pltfs. 
must pay Bs. 1,325, paid as salami, within four 
months, & they would be entitled to redeem the 
mfcge, on payment of this amount. With this 
modification, the judgment of the trial Ob. is affd. 

& the appeal dismissed ; but, under the ciroum. 
stances of the case, the pltfs, will not be entitled 
to costs in this Oourfc. 
ti5l Reuben J . — I agree. 

[16] On the finding that the mtge. deed was 
duly executed & regd. ik that the registration re- 
ceipt was made over to the mtgees. with the in. 
tention of giving effect to the mtge, there can be 
mo question of want of delivery. 

K.St Appeal dismissed* 
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Gopeshwar Prasad Sahh P^nr. v. State of BihOT 
and others, 

M. J. C. No. 79 of 1951, D/- 14-3-1951. 

(a) Const, Jnd.f Art. 226 — Powers under — Bxer- 
cise of — Not obligatory in every case. 

There is nothing in the language or purpose QT 
Art. 226 which shows that the words are Intended to 
be imperative in every ease. The Constittffitm: 
makers could never have intended that the H. C. 
should issue the writ even if the petnr. had an atter^ 
native legal remedy which was equally cdeqiutfe: 

The remedy given by the Art. is an oxtraordAnarTf: 
one a7id can be invoked only in exceptUmai cir* 
cumstances when there is no alternative remedy bft- 
way of suit or otherwise or where though sticA 
alternate remedy is available, it is not equiUty op- 
propriate, beneficial or convenient. (1922) 1 KBr 
72 and (mS) 2 QB 632 Ref. iPerta S, S) 

Per Sarfoo Prasad J.: There can be no doubt- 
on the clear provisions of Art. 226 that the H. C. haa> 
power to issue writs not only for the enforcemovlt 
of fundamental rights but also *‘for any other pur- 
pose''. But the words ^‘any other purpose** tnust 
mean "the enforcement of any legal right and the- 
performance of any legal, duty". Although thft 
powers of H. C. to issue writs under the ConsiUuikm. ' 
are very wide, it has been lightly held that tllSr 
remedy provided by the Art. must remain ax *»- | 

traordinary remedy to be used where ordinary layift 
process cannot give adequate and prompt renief: | 
AIR (37) 1950 Pat 387, Rel. on. (Para 32> | 

(b) Bihar and Orissa Ct. of Wards Ad IX W> 
of 1879, S. 7 — Reversionary interest — Meanhip' 

— /uierpretation of statutes. 

The primary rule of interpretation is that word9' 
are to be construed in their popular sense. ThB- 
Bihar and Orissa Ct. of Wards Act ts nd a spedaH 
statute confined to the case of Hindu proprietory^ 
and taking into account the object and scope of tbe 
enactment it is clear that the expression "revershM^ l 
ary interest" is not used in a technical sense, but 
must be construed in a popular and ordinary sense*. ; 

(Pom il> ' 

(e) Bihar and Orissa Ct. of Wards Act jx (t) of 
1879, S.7 — Applicability — Essential condiliOHM — 
Absence of property of ward — Effect. 

On a proper construction of S. 7 it is plain theft 
only two precedent conditions are necessary in ordiet 
to confer jurisdiction on Ct. of Wards to act. TW 
first condition is that the proprietor of the estotO’ 
should be disquaZi/ied u/s. 6 of the Act, ond secoiuOp | 
the minor member of the family ouffTif to haoe a* j 
immediate or reversionary interest in the property. i 
of such proprietor. Provided that these condkkme 
exist, the jurisdiction of the Ct. of Wards is com^ 
plete. The question whether the Ward had per- 
sonal properties of his own at the time the Ct. of, 
Wards made the assumption order is wot f»uiteri«t 

• (Paros 12, 13y 

Per Sarjoo Prasad J.: In granting power to tfco 
Ct. to assume jurisdiction over person and pro- 
perty of the minor, the two objects have been con- . 
joined mthout creating any obligation uport the CK 
to take charge of both or not at all. Theieforo 
where the State takes charge of either the penm 
or the property of the minor, who is a member of 
the family of the disqualified proprietor, the mteor 
becomes a ward of the Ct. within the meernlitp 
the Act. iPara 

(d) Bihar and Orissa Ct. of Wards Act IX (9) of 
1879, S. 35 — Possession under — When taken. 
Possession of ward*s property is tafcen u/a. 35 o* 
soon as the formal direction to take possession l» 
made by the Ct. Taking of actual possession e/ tftn 
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property not necessary. The word "so" in the 
section refers to the particular method of taking 
charge and the pfirase " posses st07i shall have been 
so taken" should be cojistrued to mean "ivhen pos- 
session shall have been taken by an order directing 
possession to be taken", AIR (22) 2934 PC 202, 
rel on. (Paras 15. IS) 

Per Sar;oo Prasad J.: Once the management of 
the property of the disqualified proprietor or the 
minor members of his family has vestsd in the Ct. 
of Wards, it is the Ct, of Wards JDhich is legally 
in clnrge of such property although the property 
may be for the time being in actual physical pos- 
session- of any other person. (Para 53} 

(e) Bihar and Orissa Ct, of Wards Act IX (9) of 
1879, S, 7 — Amendment of, in 1940 — lietrospec- 
tivity — Interpretation of statutes. 

It is a?i established rule oj construction that re- 
trospective operation is not to be given to a statute 
so as to impair the existi 7 jg right or obligation 
unless the Uitention is expressed in unequivocal 
terms. Where the Ct. of Wards validly assuirted in 
May 1940 jHrisdicrion over the person a7id property 
of a certain person who was duly constituted a 
ward of the Ct., the amendment of -SI. 7 by the 
amending Act of 1940 which came into force i?i 
June 1940 could not affect the rights and obliga- 
tions already vested, nor could it alter the juridical 
status of the person as a ward of the Ct. ‘Cose law 
referred’. (Paras 18, 19 > 

(f) Majority Act IX (9) of 1875, S. 3 -- Discri- 
mination in age — Validity — Const. Ind., Art. 14. 

The discrimination made between two classes of 
persons by S. 3, Majority Act, does not i^ioiate Art. 
14 of the Constitution, The equal protection clause 
does not prevent classification and does not prevent 
the drawing of lines. The clause only reqn 2 res that 
the classification must be reasonable and 7iot arbi- 
trary. (Para 24) 

The selection of the age limit for legal majority 
is artificial in any case. If the legislature has fixed 
a different age-limit in the case of 7vards whose 
estates the Ct. of Wards has taken charge, it can- 
not be said that classification adopted is 'prima 
facie" unreasoruxble. The onus is therefore on the 
party questioning the reasonableness to establish 
that the classification adopted by the legislature in 
S. 3 is arbitrary and unreasonable. (Paras 23, 24) 

(g) Interpretation of Statutes — Constitutionality 
of Act — Presumption, 

The Ct. ought to make every possible presump- 
tion in favour of the constitutionality of an enact- 
ment The principle is specially important when 
the issue of constitutionaiity before the Ct. is one 
depending on some question of degree, (1919) 249 
V S 152, relied. (Para 24) 

P. R. Das, Balhhadra Pd. Singh, ishwarinandan 
Singh and Mrs. H. Kumar, for Petnr. — Advocate 
General and Govt, Pleader — /or The State. 
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RAMASWAMI, J. : In this case the petnr. Maha- 
raja Gopeshwai- Prasad Sahi has obtained a rule 
calling upon the Board of Revenue Si other resps. 
to show cause why a wi’it in the nature of Manda- 
mus should not be issued commanding them to 
withdraw from the management of the ffathwa 
Raj State. Cause was shown against the rule by 
the Advocate General on behalf of the Board of 
Revenue & other resps. to whom notice of rule 
was directed to be given. 

( 2 ) The petnr. is the son of Maharaja Bahadur 
Guru Mahadevasharam Prasad Sahi who was the 
last holder of the ancient impartible estate known 
as “Hathwa Raj”. On 4-5-1940 the '.ate Maharaja 
Bahadur had made an appln. u/s. 6 le), Court of 
Wards Act, for being declared to be a disqualified 
proprietor. On 11-5-1940 the Ct. of Wards made 
a declaration that the Maharaja Bahadur was 
a disqualified proprietor within the meaning of the 
section & that it was expedient in the public inte- 
rest that his estate should be managed by the 
Ct. of Wards. On the same date the Ct. of Wards 
notified u/s. 7 read with Ss. 28 & 35 of the said 
Act that it had determined to take the property 
of the late Maharaja Bahadur under its charge & 
directed that possession be taken of such property 
on its behalf. Acting under the powers conferred 
u/s. 7 of the Act the Ct. of Wards also notified 
that they took charge of the person & property 
of the two sons of the Maharaja Bahadur, viz., 
petnr, Gopeshwar Prasad Sahi & brother Brijesh- 
war Prasad Sahi who were admittedly minors on 
that date. It is alleged in the affidavit that on 
11-5-1940 when the Ct. of Wards made the order 
the petnr. had no property of his own & in conse- 
quence the order of assumption was rid In its 
inception & was inoperative. It is stated that on 
6-3-1950 the petnr. completed the age of 18 years 
& attained majority. On 20-1-1951 Maharaja Baha- 
dur Guru Mahadevashram Prasad Sahi died & the 
petnr. succeeded to the impartible estate & became 
the absolute owner thereof. On 30-1-1951 the petnr. 
requested the Ct. of Wards & the State of Bihar 
to make over to him charge of the estate & place - 
him in direct control & management thereof. In 
spite of this demand the Ct, of Wards was 
illegally continuing to hold charge of the estate & 
the other resps. were Intermeddling with the 
affairs of the estate. 'The petnr. alleged that the 
Ct of Wards was under legal obligation to release 
the estate upon the death of the late Maharaja 
Bahadur. The petnr. therefore prayed to the H. C. 
for Issue of a writ In the nature of Mardamus 
directing the resps. to withdraw from the control 
& management of the Hathwa Raj. 

(3) In the counter-affidavit the resps, state that 
the Hathwa Raj was a Joint family impartible 
estate which developed by survivorship on the late 
Maharaja Bahadur, Apart from the Interest which 
he had in the ancestral estate the petnr. had 
personal properties described In para. 7 of the 
Counter-affidavit. Exercising the power c'^nferred 
u/s. 7 of the Act the Ct. of Wards took charge 
of both the person & properties of the petnr. & his 
brother Eajeswar Prasad Sahi & appointed separate 
guardians from time to time. Since 4-2-1950 the 
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Manager of Hathwa Raj was the guardian of the 
properties of the petnr. & previous to him Pandit 
Ram Bahadur Sharma & Mr, B, N. Dutta, Dewan, 
had been acting as guardian. 

(4) In showing cause against the rule, the Advo- 
cate General objected at the outset that the H, C. 
ought not to issue the writ of Mandamus since 
the petnr. had an alternative remedy by way of 
suit. But Mr. P. R. Das maintained that Art. 
226 of the Constitution is not condned to the 
issue of prerogative writ & the existence of an al- 
ternative legal remedy is not a relevant point to 
be taken into consideration. Art. 226 of the Con- 
stitution states: 

“(1) Notwithstanding anything in Art. 32, every 
H. C. shall have power, throughout the territories 
in relation to which it exercises jurisdiction, to 
issue to any person or authority, including in ap- 
propriate cases any Govt., within those territones 
directions, orders or writs, including writs in the 
nature of habeas corpus, mandamus; prohibition, 
‘quo warranto’ & certiorari, or any of tnem, for 
the enforcement of any of the rights conferred 
by part III & for any other purpose. 

2. The power conferred on a H. C. by Cl. (1) 
sliall not be in derogation of the power confenred 
on the S. C. by Cl. (2) of Art. 32”. 

(5) Mr. P. R. Das urged that though th-s article 
has in terms only conferred a power it is manifest 
from the context & scope of the article that the 
power is coupled v/ith a duty & the H. C. is bound 
to is.sue the writ when a case arises for the en- 
forcement of a legal right. In support of his argu- 
ment learned counsel refd. to ‘Frederic Guilder 
Julius V, Lord Bishop of Oxford’, (1880) 5 AC 214: 
(49 LJQB 577), in which the question to be 
determined was the construction put upon S. 3, 
Church Discipline Act which enacted that in every 
case of a clergyman charged with an ecclesiastical 
offence “it shall be lawful” for the Bishop on the 
application of any party complaining thereof, or, 
if he shall think fit, of his own mere motion, 
to issue a commission under his hand &: seal to 
certain persons for the purpose of '.Tiaking enquiry 
as to the grounds of such charge or report. It 
was held by the House of Lords that Ine section 
gave the bishop complete discretion to issue or 
decline to issue such commission. Having regard 
to the preexisting state of the law & the character 
of the Bishop's oflBce, it was consd. that It was his 
duty, before issuing the commission, to determine 
on the expediency of instituting the prosecution, 
taking into his consideration the nature, credibility, 
or importance of the charge, & the status, solvency, 
& religious character of the complainejit as well 
as the general interests of the Church. At p. 214 
Lord Cairns states: 

“The words ‘it shall be lawful* are not equi- 
vocal. They are plain & unambiguous. They are 
words merely making that legal & possible which 
there would otherwise be no right or authority 
to do. They confer a faculty or power & they do 
not of themselves do more than confer a faculty or 
power. But there may be something in the nature 
of thing empowered to be done, something in the 
object for which it is to be done, something in 
the conditions under which it is to be done, 
something in the title of the person or per- 
sons for whose benefit the power is to be exer- 
cised which may couple the power with a duty, & 
niake it the duty of the person in whom the power 
is reposed, to exercise that power when called upon 
to do so.’* 

Lord Selborne’s view was that a phrase such as 
“it shall be lawful” is not ambiguous is susceptible 
either of a discretionary or an obligatojy sense 
but their meaning is the same whether there is, 
or ^ not a duty or obligation to use the power 
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which they confer. They are potential & never 
in themselves significant of any obligation. The 
question whether a judge or public officer to whom 
a power is given by such words is bound to use 
it upon any particular occasion or In particular 
manner must be solved ‘aliunde’ & in general, it 
is to be solved from the context, from the particu- 
lar provisions or from the general scope & object 
of the enactment conferring the power, , Similarly 
Lord Penzance said that the words “it shall be 
lawful” are distinctly words of permission only & 
the true question is not whether they irean some- 
thing different but whether having regard to all 
the circumstances — to the person enabled to the 
general object of the statute & to the peisons for 
whose benefit the power may have been tatended 
to be conferred they do or do not create a duty 
in the person on whom it Is conferred to exer- 
cise it. It is not enough that the thing em- 
powered to be done should be for the public bene- 
fit in order to make it imperative to exercise that 
power on all occasions falling within the statute. 
In the present case, the question is whether Art- 
226 should be construed as conferring a discre- 
tionary power, or imposing a duty when its exer- 
cise is called for. In my opinion there is nothing 
in the language or purpose of Art. 226 which shows 
that the words were intended to be ipiperatlve 
in every case. The Constitution makers could 
never have intended that the H. G. should issue the 
WTit even if the petnr. had a alternative legal 
remedy which was equally adequate. Otherv^'s 
the ordinary legal procedure will be abrogated, 
payment of proper C. P. will be avoided, tlie H, C. 
v/ill be asked to decide complicated questions of 
right upon affidavits — a new & cheap 1' cod-gate 
of litigation will be opened. The Jui’isdiction may 
be invoked in cases of so trifling or insunificant 
nature that no one having discretion in the matter 
would allow it to be litigated. In my opinion Art. 
226 cannot be so construed as to make the exercise 
of the power conferred on the H- O. obligatory In 
every case. The remedy given by Art. 226 is an 
extraordinary one & can be invoked only in excep- 
tional circumstances by those who have no alter- 
native remedy by way of suit or otherwise. 

(6) Mr. P. R. Das nevertheless maintained that 
there was no alternative remedy, that no suit lay 
against the State for the tortious act committed 
by the act of the Manager of the Ct. of Wards. 
Even if such a suit was competent the determina- 
tion of the question will take a consideraole time, 
the suit will become infructuous & Justice will be 
denied. It was contended that the Ct. cannot re- 
fuse to issue the writ unless the alternative remedy 
was equally appropriate, beneficial & convenient. 
Reference was made to ‘Rex v. Poplar Borough 
Council No. 1*, (1922) 1 KB 72’ in which the Ct. 
granted a writ of Mandamus on the ground that 
the alternative remedy by distress was wholly in- 
adequate & that Mandamus was the only efl'ectlVB 
means of securing the performance of the public 
duty. To a similar effect is the case cf Tieg v. 
Leicester Guardians’, (1899) 2 QB 632, when the 
Ct. decided that the duty imposed upon the guar- 
dians by S. 5, Vaccination Act, to appoint a vacci- 
nation officer may be enforced by a writ of Man- 
damus through the local Govt. Board on whose 
appln. the writ was issued had itself power under 
the statute to appoint a fit person to act as 
vaccination officer on the default of the gaardinas. 
There is great force In the contention of Mr. P, B. 
Das; & if it is established that the re.T)s. are in 
illegal possession of the Hathwa Haj, I should be 
prepared to hold that Mand^us is the proper 
form of procedure in this particular case & a writ 
may be issued to enforce the obligation imposed 
on i^e re^>s. 
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(7) The main debate therefore turns on the 
question whether the Ct, of Wards had Jurisdic- 
tlon to take cuarge of the person property of 
the petnr. u/s. 7, Ct. of Wards Act, by ihe Assump- 
tion Order dated 11-5-1940. 

(8) S. 7, Ct. of Wards Act states: 

"Whenever the sole proprietor of an estate, or 

all the Joint proprietors of an estate are disqua- 
lified as provided in the last preceding section, 
the Ct. shall have power to take charge of all the 
property to evei-y such proprietor or Joint-proprie- 
tor within its jurisdiction, & of the person of any 
such proprietor or joint-proprietor who is resident 
within its jurisdiction; & also of the person & 
property of any minor member of the family of 
any such proprietor or Joint>proprietor who has 
an immediate or reversionary interest in the pro 
perty of such proprietor or joint-proprietor.” 

(9) Mr. P. R. Das argued in the first Place that 

the petnr. had no immediate or reversionary in- 
terest in the impaitible estate before the death 
of the late Maharajah Bahadur, that the Ct. of 
Wards could not therefore legally take charge of 
the person & property of the petnr., that the 
latter was not constituted a ward of tne Ct. Mr. 
P. R. Das reld. upon ‘Surtaj Kuari v, Deoraj Kuari’, 
(10 All 272), in which Sir Richard Couch held that 
an impartible estate was a joint family property 
in no sense & that the son's right at birth under 
the Mitakshara, was so connected with tne right to 
share in & to obtain partition of the estate, that 
it does not exist independently of the latter right. 
But this doctrine was definitely negatived by Lord 
Dunedin when delivering the judgment of the 
Board in ‘Baijnath Pd. Singh v. Tej Bali Smgh 
(48 I A 195). In that case it was decided that pro- 
perty, though impartible, may be the ancestral 
property of a joint family, & that in --uch cases 
the successor falls to be designated accortUng to 
the ordinary rule of the Mitakshara. * The key- 
note of the whole position” (to adopt t.he phrase 
of Lord Dunedin) is not that property winch is 
not joint property devolves by virtue of custom 
as though it had been joint — but that the gene^l 
law regulat6s sJl b6yond the custoiHt th© 

custom of impartibility does not touch the succes- 
sion since the right of survivorship is not incon- 
sistent with the custom. Hence the estate retains 
its character of joint family property, and de- 
volves by the general law upon that person who, 
being in fact and in law joint in respect of the 
estate, is also the senior member jn the senior 
line. In ‘Shiba Prasad Singh v. Prayag Kumari, 
(59 I A 331 at p. 345), Sir Dinshaw Mullah em- 
phatically states: 

"The birth right of the senior member to take 
by survivorship still remains. Nor is this right a 
mere ‘spes successionis’ similar to that or a r^yer- 
sioiier succeediiig on the death of a Hindu 
to her husband’s estate. It is right which ts capab - 
of being renounced & surrendered. ' .. j. i t 

The same view has been affirmed by the judicial 
Committee in ‘Comr. of Income-tax v. Krishna 
Kishore’, (68 I A 155), in which the question loi 
determination was whether the income of the im- 
partible estate, to which the assesses had succeeded 
by rule of primogeniture prevailing in Ins family 
governed by the Mitakshara, was chargeable in his 
hands in the status of "individuar' the ^essee 
being the head of the family consisting of himself 
and his son. The Judicial Committee miswered 
the question in the negative holding ihat Lie estate 
Is joint family property and that the assessee as 
individual cannot be charged in respect ot it under 
section 9 of the Indian Income-tax Act. At p. 

168, Sir John Rankin states: 

"Though the co^Jwnershlp of the junior mem- 
bc- may be *ih & sense’ O— ly* carrying no present 


right to joint possession, if the question be whe- 
ther the Hindu undivided family or tlie present 
holder is owner of the estate the answer of the 
Hindu law is that it is Joint family property. The 
assessee as an individual cannot therefore be charg- 
ed in respect of it under S. 9 of the Act. 

(10) In view of the principle established by 
these authorities I am of opinion than the pftnr. 
had a reversionary if not an immediate interest 
in the impartible estate of Hathwa Raj with:n 
the meaning of S. 7 of the Ct, of Wards Act. 

(11) Mr. P. R. Das maintained that tile phrase 
"reversionary interest” in S. 7 should be construed 
in a technical sense, to mean the interest ol the 
heirs of the last full owner to succeed on the 
death of a Hindu widow. Learned counsel referred 
to ‘Pugh V. Ashutosh Sen’, (56 I A 93), in wnich 
the question was whether the word "conversion” 
which occurs in Art, 48 of the Limitation Act ought 
to be constmed in a technical sense. The Ji.ai- 
cial Committee held that the word must be so 
construed in the context of the Act i it must be 
presumed that when the legislature has deliberately 
used a term which has a known legal significance 
in law, it has attached to that term that known 
legal significance. But the material facts of the 
present case are widely different. The primary 
rule is that w^ords are to be construed in tasir 
popular sense & in the present case there is no 
reason suggested for limiting the natural & ordi- 
nary meaning of the word used. On the ccnti ai y, 
it is obvious that the Ct. of Wards Act is net a 
special statute confined to the case of Hindu pio- 
prietors. Taking into account the object & £i‘Ope 
of the enactment I am satisfied that the expres- 
sion "reversionary interest” is not used in a tech- 
nical sense, but the expression must be construed 
in a popular & ordinary sense. 

(12) Mr. P. R. Das next urged that in the 
lifetime of the late Maharaja Bahadur the petim. 
had no personal properties of his own, that the 
Ct- of Wards had therefore no legal authority to 
take control of "the person & property of the 
petnr”. In my opinion, this argument is. not 
sound For it is plain, on a proper construction 
of S. 7 of the Ct. of Wards Act, that only two 
precedent conditions are necessary in. evder to 
confer jurisdiction on Ct. of Wards to act. The 
first condition is that the proprietor of the estate 
should be disqualified u/s. 6 of the Act, & .secondly 
the minor member of the family 'ught to have 
an immediate or reversionary interest in the pro- 
pertv of such proprietor. Provided t.iat these con- 
ditions exist, the jurisdiction of the Ct. of Wards, 
is complete. In the present case there is no ques- 
tion that these conditions were present & it follows 
that by the assumption order dated ll-b-1940 mc 
petnr. was duly constituted a waM of tne Ct. 
v;itliin the meaning of S. 3, Ct. of Wards Act. 

(13) In my opinion it is not material to enquire 
whether the petnr. had personal properties of his 
own at the time the Ct. of Wards made the 
assumption order. It is not relevant in determhi- 
ing the question of jurisdiction. But the que^ion 
was elaborately argued on behalf of noth part^ 
& I shall, deference to the argument of the 
learned counsel, proceed to consider whether the 
Detnr had personal properties of his own & whe- 
ther the Ct. of Wards took charge of suca per- 
sonal properties. 

(14) For the resps. it was contended that at the 
time when assumption order was made the petnr. 
had (1) ornaments St jewelleries presented to him 
in 1938 on the occasion of his mundan, (2) orna- 
ments, jewelleries & gold coins kept In a locker 
of the Imperial Bank of India, (3) post oittce 
Defence Savings Certificates purctiascd in his name. 
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But the petnr. alleged that item No. 1 which con- 
stituted ornaments & jewelleries presented at the 
time of mundan belonged not to him but to the 
estate according to the custom. As regards the 
savings certificates Mr. P. R. Das pointed out that 
they were purchased between 11-11-1940 & 19-4-1941 
out of the savings of the personal allowance paid 
to the petnr. Learned counsel contended that the 
purchases were made after the amending Act of 
1939, viz., Bihar Act IV (4) of 1940 v hicli came 
into force & so ought not to be taken into account. 
I do not propose at this stage to examine whe- 
ther this contention is valid for, with respect to 
the ihird item — the ornaments & jewelleries kept 
in the locker of the Imperial Bant, I ar-i satisfied 
upon the affidavits that the CL. of Wards took 
charge. In the petnr’s affidavit it is stated that 
there was a dispute as regards ownership for a 
period ol six years from :he time the Ct. ol Wards 
assumed charge until by .lis av^ari dated 11-6-1944 
Mr. y. S. Godbole, Memoer of the Board of Reve- 
nue, declared that the ornaments & jewelleries 
sliould belong to the petnr, - but they may remain 
in charge of the mother who was then living with 
him. Prom Annexure X3 it appears that Mr. 
Godbole agreed that the "Jewellery may remain in 
charge of the mother & she would do well to keep 
it in a separate box with another oox containing 
her own jewellery in the same locker.” 

Mr. P. R. Das then refd. to S. 35, Ct. of Wards 
Act, & contended that unless the Ct. of Wards 
had taken actual possession of the jewellery the 
Ct. cannot be said to be in charge of tne property. 
S. 35 enacts: 

"Whenever the Ct. has determined to take the 
person or property of a disqualified proprietor under 
its charge, whether in accordance with an order 
of the Civil Ct. or otherwise, the Ct. shall make an 
order declaring the fact & directing that posses- 
sion be taken of such person & property or of 
such property on behalf of the Ct., & ohe Ct. shall 
be held to be in charge of such property from 
the time when possession shall have so taken.” 

(15) In my opinion the contention of the learned 
counsel is not sound. Possession is taken u/s. 35 

as soon as the fonnal direction to take possession 
is made. 

(16) I think that the word “so" in S. 35 refers 
.to the particular method of taking charge & the 
phrase “possession shall have been so taken" should 
be construed to mean “when possession shall have 
been taken by an order directing possession to 
be taken". This view is supported by ‘Lachminar 
ram v. Ibrahim Hussain’, (13 Pat 596), in which the 
applts. had obtained a money decree agamst the 
resp., whose property had been taken in charge 
in 1902 under the (Bengal) Ct. of Wards Act, 1879. 

execute the decree against property 
which the resp. had Inherited upon his brother’s 
death in 1919, but which was in the adverse pos- 
session of a claimant thereto. Upon the brother’s 
death the Coir, issued a notfn. that the i)t. of 
Wards had taken the property into charge. Later, 
before tne appln. to execute was made, the manar 
ger of the Ct. of Wards was ordered to 'take pos- 
session, but since the claimant still remained in 
possession the manager could not obtain actual 
possession. Upon these facts the Judicial Com- 
mittee held that the Ct. of Wards had taken pos- 
session within the meaning of S. 35 cf the Act so 
as to bring the property into charge, & that 
accordingly s. 60 A, precluded it from being taken 

P' report states: 

* Subordinate Judge, in his Judgment 

laiiea to appreciate the governing iinportance of 
ine fact that throughout the property In ques- 

wSii adverse possession of the Muta- 

. « 'that from him actual possession could 
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lonly be obtained by legal process, which had in 
fact been instituted & is not yet finally concluded. 
Theii* Lordships agree with the H, C. in their 
view that ‘possession’ under the Act mu-t depend 
upon the nature of the interest in the property 
in question of the disqualified proprietor. It is, 
lor instance, assumed by the Act that a rever- 
sionary interest is one of which possession can be 
taken." 

(17) In the present case, upon the facts stated 
in the petnr’s affidavit I am of opinion that the 
Ot. of Wards had taken charge not only of the 
person but of the property of the petnr. after the 
assumption order u/s. 7 was made. 

(18) Mr. P. R. Das suggested in hie next place 
that by the enactment of Bihar Act IV (4) of 
1940 section 7 of the Ot. of Wards Act has been 
materially amended. Learned counsel pointed out 
that the amended section did not en.power the 
Ct. of Wards to take charge of the person it pro- 
perty oi the minor member of the family of the 
proprietor who had voluntarily applied to tile Ct. 
to have his properties placed under the manage- 
ment of the Ct. Bihar Act IV (4) of 1940 came 
into force with effect from 28-6-1940 & it was con- 
tended that the order of assumption made by the 
Ct. of Wards ceased to have any legal effect from 
that date. In support of his contention learned 
counsel refd. to S. 28, Bihar General Clauses Act, 
& argued that there was a repeal & re-enactment 
within the meaning of this section. It Is impos- 
sible in my opinion to accept the argument of 
the learned counsel. There is no question of any 
repeal or re-enactment. What actually happened 
was repeal of a part of S. 7 by the Amending Act 
of 1940. It is an established rule of construction 
that retrospective operation is not to be given to 
a statute so as to impair the existing right or 
obligation unless the Intention is expressed in un- 
equivocal terms. The principle is recognised in 
leading authorities. In ‘Moon v. Durden* (1848) 
2 Ex 22, an action was brought upon a wager, com- 
menced before the passing of the Gaming Act, 
1845, which enacts that ail contracts by way of 
wagering “shall be null & void”, & that “no suit 
shall be brought or maintained” for recovering 
money alleged to be won upon a wager. This Act was 
passed while the action was pending, & the ques- 
tion was whether it operated to defeat the pltf's 
claim. The Ct. of Exchequer decided that it did 
not & the action brought could be continued, m 
another case ‘Knight v. Lee’, (1893) 1 QB 41, the 
Divisional Ct. had to consider the Gaming Act, 
(1892) (55 & 56 Viet. c. 9), which enacted that a 
promise to repay a person moneys paid by him 
on a wagei void under the Gaming Act, 1845, should 
itself be void & provided by S. 1 that: 

“No action shall be brought or maincained to 
recovei any such sum of money.” 

In that case the pltf. before the passing of the 
Gaming Act, 1892, paid losses on the deft's behalf, 
but he did not i^ue his writ until after the Act 
was passed. It was held by Mathew hi Bruce JJ. 
that the action was lightly brought & that the 
Act did not destroy the vested cl^ms cr bar the 
commencement of fresh actions to enforce them. 
In ‘Henshall v. Porter', (1923) 2 KB 193, the ques- 
tion turned on S. 1, Gaming Act 1922 by which 
no action under S, 2, Gaming Act, 1835, to recover 
back money paid in respect of Gambig debts “shall 
be entertained in any Ct.”. The pltf. after the 
Act cf 1922 came into force, issued a writ in res- 
pect of causes of action which had arisen before 
Act came into force. It was held that the pltf’s 
cause of action, vested in him before the Act of 
1922 came into force, was not divested on the Act 
coming into force, & that he was entitled to 
recover. i 
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( 19 ) 1 consider that the Ct. of Warls validly 
gABSumod hi May 1940 Jurisdiction over the person 
191 property of the petnr. who was duly constituted 
la ward of Uie Ct> & that the amending Act of 
1 1940 could not affect the rights & obligations al- 
I ready vested^ nor could it alter the Juridical status 

the petnr, as a ward of the Ct. 

(20) H this view is correct, it is plain that 
unda* S. 8 read with the definition of a “ward" 
In 8. 3» of the Act the Ct. of Wards is not bound 
to r^ease the estate from its charge unless the 
petnr. attains twentyone years of age. The same 
result will be reached if S. 3, Majority Act, is 
applied to the case. S. 3 states: 

“Age of majority of persons domiciled in British 
Tntnft — Subject as aforesaid, every minor of whose 
person or property, or both, a guardian, ether r,han 
a guardian for a suit within the meaning of Chap. 
XXXI, Civil P. C., has been or shall be appointed 
or declared by any Gt. of Justice before the minor 
has attained the age of eighteen years every 
minor of whose property the superintendence has 
Deen or shall be assumed by any Ct. of Wards 
before the minor has attained that age, shall, not- 
withstanding anything contained in the Indian 
(Succession Act x (10) of 1865 or in any other 
enactment, be deemed to have attained liis majo- 
rity when he shall have completed his age of 
twenty-cne years, & not before: Subject as afore- 
8^d, every other person domiciled in British India 
teball be deemed to have attained his majority 
when he shall have completed his age of eighteen 
years & not before.” 

(21) It is necessary to state that in an earlier 
portion of this judgment I have held that the 
Ct. of Wards had assumed charge & therefore 
superintendence not only of the interest of the 
petnr. in the impartible estate but also of his 
personal ornaments & jewelleries. 

(22) Dr. Sultan Ahmad, who appeared at one 
stage In support of the rule, contended that the 
Ct of Wards had assumed charge of the person 
Bi properties of the petnr. not because the petnr, 
was disqualified but merely because petnr. was 
(he minor eon of the late Maharaja Bahadur 

the Ct. of Wards had, on his own appin. 
dlsqusdified. Learned counsel pointed out that after 
the death of the Maharaja Bahadur the position 
has signally changed & in the language adopted by 
the learned counsel 

“the Unk of relationship has snapped & the 
Ctw of Wards had no legal justification to retain 
Gbarge of Hathwa estate.” 

The iirguiii6nt Is attractive but wholly utitpnablei 
As soon as the Ct. of Wards assumed charge of 
the person & property of the petnr. by the Assump- 
t( fm order of 1940, the petnr. was duly constituted 
a ward of the Ct. within the meaning of S. 3, 
Ct of Wards Act. S. 8 of the Act (to wiiich Dr. 
Sultan Ahmad refd.) expressly provides that 
‘Whenever the circumstances of any waM oecome 
such that the Ct. could not take charge of him or 
of hre property. If he were not under Its charge 
already, the Ct. shall be bound to release from 
Its charge such person & his property. ’ 

It should be noticed that S. 3 of the Act defines 
'a Twirtfir to bs “a person who has not completeu 
the age of twenty-one years”. It follows that ti/s. 
9 the Ct. of Wards Is not bound to release the 
estate of the petnr. till he attains the age of 


twenty-one years. j « o 

(23) Lastly Mr. P. R. Das argued that &. o. 

Majority Act, was unconstitutional since 
tt prescribed a dual age of majority, me for pei- 
■fwiB of whose property superintendence has been 
by the ct. of Wards or of whose pwson 
ow property a guardian has been appointed by a 
Ok of Justice, & the other for persons whose pro* 


perty is not under such superintendence or for 
whom no guardian has been appointed by civil 
Ct. Learned counsel maintained that the statute 
made discrimination between two classes of per- 
sons & it was in viola Lion of the guarantee of 
equal protection of laws made by Art. 14 of the 
Constitution. In my opinion the argument is un- 
tenable. It the policy & object of the Ct. of 
Wards Act is examined it is apparent both from 
the nature of jurisdiction over lUsqaalifiad pro- 
prietors Hi by nature of the power entrusted to 
the Ct. of Wards that the whole scheme of deal- 
ing with females, minors & persons of unsound 
mind as regards their estates was an essential 
part of the arrangement brought into lorce for 
collection of the land revenue & the Permanent 
Settlement of Bengal. From the oeginniirg, the 
jurisdiction exercised by the Ct. of Wards 
was an exercise essentially of sovereign power 
— power to take over the estates of persons unable 
to manage their own estates in order that the 
estates may be properly managed & Govt, revenue 
may be rendered safe. Public interest & the in- 
terest ol the revenue were clearly the object of 
the powers conferred by the Act (See the judgment 
of Rankin C. J. in ‘Secretary of State v. Shre^ 
gobinda', (59 Cal 1289). In view of the scope & 
object of the enactment it is plain that the 
rity of the persons under the charge of the Ct. 
of Wsirds w&s dolib6r£itcly extended to tfiB fige or 
twenty-one j'ears so that the estates may be pro- 
perly administered & the Govt, revenue adequately 
protected. The selection of the age limit for legal 
majority is artificial in any case. If the legislaturCi 
has fixed a different age-limit in the case of wards 
whose estates the Ct. of Wards has taken charge, 
it cannot be said that the classification adopted is 
‘prima facie' unreasonable, 

(24) In my opinion the discrimination in S. 3, 
Majority Act does not violate Art. 14 of the Con- 
stitution. The equal protection clause does not 
prevent classification & does not prevent the 
drawing of lines. The clause only requires that the^ 
classification must be reasonable & not arbitrary 
In truth all legislation involves classification or 
some sort & what Art 14 means is that any classi- 
fication must be reasonably relevant to the purpose 
of good Govt. In this context, reference should 
be made to the important principle that the Ot. 
ought to make every possible presumption in fawnr 
of the constitutionality of an enactment. The 
principle is specially important when the ® 

constitutionality before the Ct. is one depending on 


ome question of degree. 

“It must be presumed that a Legislature under- 
tands & correctly appreciates the needs of its own 
leople, that its laws are directed to problema 
nadc manifest by experience & that 
lations are based upon adequate Srounds ^ddl^ 
on V Texas Power and L. Company', (1919) 249 
JS 152: (63 L Ed 527). 

rhe onus is therefore on the petnr. to establish 
hat the classification adopted by the legislature 
n S 3 Maiority Act, is arbitrary & t nreasonable. 
"o material his been furnished in the petnr'a 
affidavit to support his allegation. No material 
also been placed by learned counsel to sub- 


'rtni'ieifo T'o adopt the language ol 


Holmes J. : 

“It is the usual last resort of constitutional 
arguments to point out shortcomings of this sort. 
But the answer is that the law does ail that Is 
needed wnen it does all that it can, indicates a 
policy, applies It to all within the lines, & seeks 
to bring within the lines all similarly situated 
so far & so fast as it means allow.” (Bu^'-k 
BeU’. 274 US 208). 
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(25) F'lr these reasons I hold that the Ct. of 
Wards had jurisdiction to assume charge in May 
1940 of the peison & property of the petnr,, that 
the notfn. to that effect was legal k valid, that 
the petnr. was duly constituted a ward of the 
Ct., that u/s. 8 of the Act the Ct. of Wards ts 
not bound to release from its charge the estate 
of Hathwa Raj unless the petnr. attains 21 years 
of age. 

(26) In my opinion the rule must be discharged 
& the appln. must be dismissed with costs to the 
resps. Hearing fee 10 gold mohars. 

(27) Sarjoo Prasad, J. : This is an appln. on 
behalf of Maharaja Gopeshwar Prasad Sahi under 
Art. 226 of the Constitution. The petnr, herein 
prays for an appropriate direction, order or writ 
upon the opposite party, the State of b?har & its 
agents, commanding them to forbear from retain- 
ing charge of the estate of the petnr. & to with- 
draw from the management thereof. 

(28-29) The facts on which this potn. is based 
may be stated as follows: (After stating the facts 
& the contentions of the parties the judgment pro- 
ceeds thus:) 

(30) In so far as the facts are concerned, it 
would appear that the only difference between the 
parties is as to whether or not the minors includ- 
ing the petnr. had or had not on the date of the 
assumption ozder, namely, on 11-5-1940, any per - 
sonal property of their own. The other facts do 
not appear to have been denied & are rather ad- 
mitted by the pai'ties. In regard to the claim of 
the petnr. that he had attained majority even 
his age is not disputed. In fact, on the face of 
the assumption order dated 11-5-1940 he would 
appear to be 18 years 2 months 5 days. There 
can be, therefore, no doubt that he has since then 
attained the age of 18 years. On behalf of the op- 
posite party, however, it is claimed that this alone 
is not sufficient to enable him to obtain release 
of his estate because the Ct. of Wards can con- 
tinue to hold charge of the estate until he attains 
the age of 21 years, a minor under the Ct. of 
Wards being a person who has not completed 
that age. 

(31) The two main questions which, therefore 
arise in the case are (1) whether an appln. for 
a writ under Art. 226, Constitution Act, is main* 
tainable, & (2) whether the petnr. still continues 
to be a ward of the Ct., &, as such, the retention 
of the charge of his estate by the Ct. of Wards 
is lawful. There are several sub.sidiary questions 
involved under these two main heads which will be 
discussed in their appropriate place. 

(32) It has been already pointed cait tha^ the 
petnr. in this case claims the issue of a writ 
on the ground that he has an inviolable right 
to hold his property in his possession & to manage 
the same at his own sweet will & pleasure, & 
that the opposite party have no statutory right to 
take or retain charge of the same; on. the con- 
trary, that they have a leg.al obligation to release 
the estate in favour of the petnr. The allegation, 
Uierefore, is that the conduct of the opposite 
party is in violation of the fundamental right of 
the pc til!', to hold & manage nls property as 
contemplated by Art. 19 (f) of the Constitution. 
Under Art. 226 the H. C. has power 

"throughout the territories in relation to which 
It exercises jurisdiction to issue to any person or 
authority, Including in appropriate cases any Govt., 
within those territories directions, orders, or writs 
Including writs in the nature of ‘habeas corpus, 
mandamus’, prohibition ‘quo warranto* & ‘certlo- 
or any of them, for the enforcement of any 

rights conferred by Part III & for any 
other purpose.” 
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Fart III of the Constitution, it may be stated, deals 
with fundamental rights. There can be no doubt 
on the clear provisions of this Article that the 
H. O.. has power to issue writs not only for the 
enforcement of fundamental rights but "for any 
other purpose". But th# words ‘any other pur- 
pose" must mean ‘the enforcement of any legal 
right & the performance of any legal duty' Al- 
though the powers of this Ct. to issue writs under 
the Constitution are very wide, it has oeen rightly 
held that the remedy provided hy Art. 226 must 
remain an extraordinary remedy to be used ‘whoe 
ordinary legal process cannot give adequate and 
prompt relief’: vide Bagaram v. State of Bihar*, | 
(29 Pat 491). Ml*. P. R. Das on behalf of the petnr. 
has refd. to a decision in ‘The Mayor of Rochester 
v. The Queen’, (1858) 120 £ R 791, Where Baxon 
Martin observed: 

"That Ct. has power, by the prerogative writ of 
mandamus, to amend all errors which tend to the 
oppression of the subject or other misgovernment, 
& ought to be used when the law has ipovlded 
no specific remedy, & justice & Govt, require ihaA 
there ought to be one for the execution of *he 
common law or the provisions of a statute; 
Comyns’s Digest, Mandamus (A)”. 

(33) He further stresses the fact that where fBa 
remedy would be inconvenient to the subject & to* 
jurious to the community, the only It r-.iost efleo- 
tive remedy is the remedy by issue of a writ tO 
correct that injustice or injury to the subject. He 
also draws our attention to another rassage in 
the judgment of Baron Martin where the learned 
Baron remarked: 

"Instead of being astute to discover reasons for 
not applying this great constitutional remedy for 
error and misgovemment, we think it our duty tO 
be vigilant to apply it in every case to which, by 
any reasonable construction, it can be made appli- 
cable,” 

Mr. Das has also reld. upon another well-known 
English precedent which is often cited at the Bar 
in support of such applications, nainely the case 
of ‘Frederic Guilder Julius v. Lord Bishop of Ox- 
ford’, (1880) SAC 214). In this case the Lonl 
Chancellor (Earl Calms) made the following da^ 
sical observation: 

"The words ‘it shall be lawful’ are not equivocal. 
They are plain & unambiguous. They ere words 
merely making that legal & possible which there 
would otherwise be no right or authority to di). 
They confer a faculty or power, & Uiey do not 
of themselves do more than confer a facull^ or 
power. But there may be something In the nature 
of the thing empowered to be done, something 'n 
the object for which it is to be done, something 
in the conditions under which it is to be 
done, something in the title of the person oar peiv 
sons for whose benefit the power is to be exerdsed, 
which may couple the power with a dusy, & maka 
it the duty of the person in whom the power la 
reposed, to exercise that power when called liqxxn 
to do so.’* 

(34) The same noble Lord, however, proceedad 
to state: 

"the words ‘it shall be lawful* being accodtog 
to the natural meaning permissive or erutollng 
words only. It lies upon those as It se^ms to ine^ 
who contend that an obligation exists to exer- 
cise this power, to shew in the circumstancea Of 
the case something which, according the prllK 
ciples I have mentioned creates this obligation” 

(35) Mr. Das contends on the authority of these 
dicta & on the observations of Lord Blackbuxxi 
in the same case that whei% 

"the object of giving the power is to cnablo 
the donee to effectuate a right, then it la the dntf 


mt 

of the donee of the power to exercise tne uower 
when those who have the right call upon him so 

to do.” 

He points out that in the present case his appln. 
is to effectuate a right, &, therefore, Uie power 
conferred upon the H. O. on the uuUiority of 
Art. 226 must be exercised by this Ct. us a matter 
of duty, & there is no discretion left in the Ct. 
to refuse the prayer. I am afraid the language 
of the noble Lords is not capable of beaiing that 
extreme interpretation & must be read in the 
light of the context. In fact, each of their Lord* 
ships who decided the case expressly pomted out 
that there must be something in the circumstances 
Of each case so as to create an obligation on 
the part of the Ct. to issue a wi'it of the nature 
prayed for. I have already refd. to the dictum 
of Lord Caii'ns. Lord Penzance who was also a 
party to the decision & agreed with the Lord Chan- 
cellor said as follows; 

“The words 'it shall be lawful’ are distinctly 
words of permission only — they are enabling & 
empowering words. They confer a legislative right 
& power on the individual named u) do a par- 
ticular thing & the tme question is not whether 
they mean something different, but whether, re- 
gal’d being had to the person so enabled to the 
subject-matter to the general objects of the statute, 
& to the person or class of persons for whose 
benefit the power may be intended to have been 
conferred — they do or do not, create a duty in 
the person on whom it is conferred, ;.o exercise it." 

(36) Again at another place the noble Lord 
summed up in these words ; 

“The conclusion, then at which I arrive is, that 
the Applt. has not established his case. The words 
‘it shall be lawful' are permissive & enabling only. 
It devolved upon him to shew that the Legis- 
lature intended the exercise of the power, thus 
conferred, to be a duty, in the performance of 
which the bishop was not intended to have any 
discretion, & he has, in, my opinion, failed to 
shew it." 

(37) Lord Selborne, another of the learned 
Judges, made similar observations: 

“I agree with my noble & learned friends who 
have preceded mp, that the meaning of such 
words is the same, whether there is c:r is not a 
duty or obligation io use the power which they 
confer. They are potential, & never (in them- 
selves) significant of any obligation." 

(38) These significant passages clearly show that 
It Is always for the Ct. to find out whether m 
the circumstances of a particular case the failure 
to exercise the power would amount to a derelic- 
tion of duty; in other words, it would depend 
upon the facts & incidents of the case under 
consideration to couple the power wdth a duty 
upon the Ct. to issue the writ prayed for If the 
'Ct. is not satisfied on an examination cf the facts 

incidents of the case & the nature, object ^ 
conditions thereof that it calls for interference* 
by a writ of mandamus or any writ of the like 
nature, the ct. may refuse to exercise that power, 
(ft cannot be laid down as a hard & fast rule 
that in each case where the party claims the 
redress of any legal right, the Ct. must as a mat- 
ter of duty issue a writ in his favour if he seeks 
to apply for it. It is important to bear in * 
that on the facts of the case in ‘Julius y. Bishop 
of Oxford’ their Lordships refused to issue the 

mandamus prayed for. 

(39) Another decision on which reliance nas 
been placed on behalf of the petnr. is the de^- 
alon of the Judicial Committee in 'Alcock, Ash- 
down & Co. V. Chief Revenue Authority, Bombay , 
(50 I A 227). In that case their Lordships rely- 
ing upon the above decision in ‘(1880) 5 AO 214, 
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held that it was the duty of the Chief Revenue- 
authority under section 51 of the Indiin Income- 
tax Act, iyi8, to state a case &t refer it to the 
H. C. when in the course of an a.^seosment a 
serious question of law arises, & ihe H C. has 
power u/s. 45, Specific Relief Act, 1377, to make 
an order requiring the Chief Revenue-authority to 
perform that duty. It was contended before tlie 
Privy Council that though u/s. 51 cf the then 
Indian Income-tax Act, the Chief Revenue-autno- 
rity “may, if he thinks fit, draw up a statement 
of the case & refer it to the H. C., he is bouna 
to do 50 , even on the application of the person 
to be assessed if he is satisfied that the appln. 
is frivolous or that the reference is unnecessary, 
& that the authority has in the present case 
shown that he is satisfied that the ap’"ln. waa 
frivolous & the reference was unnecessary”. Their 
Lordships repelled the contention thus: 

"If the assessee applies for a case the Authority 
must state it, unless he can say that it is frivo- 
lous 0 ?' unnecessary. He is not to wait for the 
Cfc. to order him to do it; it will be a misfeas- 
ance & a breach of the statutoi-y duty if he does 
not do it. Put that case aside. The rule here is 
supported upon the earlier part of the section. 
No doubt that part does not say that he shall state 
a case, it only says that he may. And as the 
learned counsel for the resp. rightly urged, *mav' 
does not mean 'shall'. Neither are the words ‘it 
shall be lawful’ those of compulsion. Only the 
capacity or power is given to the Authority. But 
when a capacity or power is given to a public autho- 
rity, there may be circumstances w'hich couple 
with the power a duty to exercise it." 

(40) And then their Lordships proceeded to 
quote the classical observations of Lo- d Cairns 
to which I have already made a reference. Here 
again, it is to be observed that what their Lord- 
ships point out is that there may be circum- 
stances which couple with the power a duty to 
exercise it, the facts of that case indicated 
that serious questions of law did arise, & there- 
fore a reference was necessitated. 

(41) Incidentally Mr. P. R. Das also drew our 
attention to the limitation provided in S. 45, Spe- 
cific Relief Act. He contended that tiiese limi- 
Vations are not to be found in Art. 226 of the 
Constitution, k therefore the exercise of the 
power by the Ct. was unhampered & untrammelled 
by any of those limitations. The existence or non- 
existence of the lunitation as mentioned in S. 45, 
Specific Relief Act, is immaterial. The exercise of 
the power to issue writs will have to be broad- 
based on well-established principles & Uie mere 
fact that the limitations provided in S. 45, Spe- 
cific ReUef Act, have not been incorporated in 
Art. 226 of the Constitution will not affect the 
legal position as to the circumstances within which 
a duty is cast upon the Ct. to exercise those powers. 
In fact, Mr. P. R. Das, as shown above, has him- 
self relied very strongly upon English precedents 
which had nothing to do with S. 45, Specific Re- 
Uef Act. I may as well state that ihe decision In 
*(1880) SAC 214 (supra)’ appears to have been 
expressly consd. by at least one of the Judges 
who decided the F. B. case of this Ct. in ‘Bagaram 
Tulupule’s case (supra)*, namely. Das, J. The 
learned Judge refd. to a recent decision of the 
English Cts. in King v. Marshland omeeth', 1920-1 
kb 156, & he quoted in extenso from the judg- 
ment of McCardle, J. where his Lordship pointed 
out that where a statute has conferred a power 
or discretion only, as distract from a duty, then 
the prerogative writ of mandamus will not bo 
issued by the Ct. as a matter of course. 

(42) For these reasons it will be necessary lo» 
flnri out whether in the circumstances of the pre- 


Gopesuwak Prasad v. State of Bimak (liamaswami J,) 


573 Patna 

sent case the petnr. has been able to establish 
that 11) he has no alternative remedy in order 
to obtain redress & effectuate his legal light, & 
even if he has, (2) whether that alternative 
remedy, is equally convenient, beneficial & effec- 
tual for the entorcenient of that right. 

l43J On the fust point iVIf. Das urges that it is 
very doubtful whether the petnr. would be entitled 
to sue the State of Bihar for recovery of posses- 
sion of his property, & even if he did institute 
such a suit, the protracted character of the liti- 
gation might be such as to give him no relief at 
all, because by that time the petnr. might com- 
plete the 21 years of his age. He submff.5, there- 
fore, that the remedy by way of a suit if at all 
w'as neither convenient, nor beneficial nor effec- 
tual. He relies upon a passage in Halsbury's haws 
of England Vol. IX, p. 744 paras. 269 & 270, where 
it has been observed that in case the alternative 
remedy is not equally convenient, beneficial & 
effective for the enforcement of a legal right, the 
issue of a writ is the only appropriate remedy, 6i 
its performance is to supply the lacuna in the ad- 
ministration of justice & to give speedy & prompt 
lelief to the parties aggrieved by the conduct of 
public servants & officers. He also contends that 
the State of Bihar being in possession of the 
petnr’s estate through its delegates & agents, the 
other opposite parties, namely the Board of Re- 
venue & the subordinate officers, the petnr. may 
not be able to maintain a suit for recovery of 
possession against them. Reliance has been placed 
by him upon a decision in ‘Secretary of State 7. 
Shreegobinda', (59 Cal 1289). Rantcin C. J. who 
delivered the judgment in that case opined that 
the jurisdiction exercised by the Ct. of Wards 
was in exercise of powers, ‘essentially sovereign’ 
to take over the estates of persons unable to 
manage their own estates in order that t'^ey may 
be properly managed & the Govt, revenue may be 
rendered safe. The learned Counsel also refers to 
S. 69 A, Ct. of Wards Act, as amended by the Act 
of 1940. This section enacts; 

“No suit shall be instituted against the Crown 
ill respect of anything dode oi purporting to be 
done under this Act, or in respect of any alleged 
neglect or omission to perform any duty devolving 
on the Provincial Govt, or the Ct., or any of the 
officers subordinate to it & acting under this Act. 
or in respect of the exercise of, or the failure 
to exercise, any power conferred by his Act on 
the Provincial Govt, or the Ct., or any cfficer sub- 
ordinate to it & acting tinder this Act, except for 
the recovery of possession of property in charge 
of the Ct. on the ground that such property is 
not subject to a trust, or for making the Ct. 
chargeable with or accountable for the loss or mis- 
application of any property in its charge or the 
income thereof where the loss or misapplication 
has been occasioned by or through the wilful 
neglect or default of the Ct. or of any officer sub- 
ordinate to the Ct.” 

<441 The exceptions to the section quoted above 
are very important. In my opinion, S. 69 A does 
not preclude the right of a suit altogether nor 
does it appar to me that the said decision in 
'59 Cai 1289 (supra)’ is an authority for holding 
that there is a complete bar to the institution of 
suits against the opposite party for recovery of 
possession of the property of the petnr. taken over 
by the Ct. of Wards when the circumstances under 
which the Ct. of Wards took charge of the estate 
have ceased to exist & tJie Ct. under the statute 
could no longer function as a custodian of trustee 
in respect of such property within the meanii^ 
of the Act. s. 69 A itself provides that a suit 
lor possesion of such property will lie & makes 
n exception in regard to suits for recovery of pos- 
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session of property in charge of tlie Ct. on ilM 
ground that such property is no longer subject to 
such a trust. Besides S. 69 A must be read sub- 
ject to other provisions of the Act wherem the 
powers of the Ct. to hold charge of the estate 
of a ward & the circumstances imder which It 
can continue to hold charge have been defined; 
for instance S. 8 of the Act says that whenever 
the circumstances of any ward become such that 
the Ct. could not take charge of him or of hia 
property, if he were not under its charge already, 
the Ct. shall be bound to release from its charge 
such person & his property. Therefore subject 
to just exceptions mentioned in the Act, where 
the conditions in which the Ct. could take chai|^ 
of the person & property of a ward, as provided by 
Bs. 6 & 7 of the Act nave ceased to e'Aist, the 
Ct. shall be bound to release from its charge 
such persciLS & properties. The Ct. of War^ 
would in that case become ‘functus officio’ with 
respect to such persons & property ti a suit for 
recovery of possession under thcee conditions would 
lie just in the same manner as against any other 
trespasser. So long as those circumstances sub* 
sist, the Ct. of Wards is to continue in possession 
of the person & property of the ward. The pro 
perty, as it were, is subject to a trust m the hands 
of the Ct. for the benefit of the ward. There Is, 
therefore, not much substEince in the argiuneni 
that the petnr, has no .dtemative remedy. 

(45) It is, however, doubtful whether such a 
remedy would equally be a convenient, beneficial | 
& effective remedy. There is no gainsaying thd 
fact that the decision of a regular title suit in- 
stituted in the ordinary civil Cts. is bound to bd 

a prolonged affair, & the petnr. may even before 
the conclusion of the litigation complete the age 
of 21 years thereby necessitating the Ct. of Wards 
to deliver possession of the properties to him ir- 
respective of the result of that litigation. Buch a 
litigation might at Edl events prove infructuous. 

It is true that apart from this, the petnr. has 
not been able to point to any other factor so as to 
lead this Ct. to hold that the circumstances of this 
case are so compelfing as to cast a duty upon 
the Ct. to issue a writ of mandamus the proper- 
ties are in the hands of the Ct. of Wards & the 
state of Bihar & nothing has been Drought to our 
notice to indicate that the estate is being mis* 
managed or squandered so as to cause irreparable 
& serious injury to the petnr. if the management 
of his property continues to be in the hands 
of the opposite party any longer. The properties 
have undoubtedly vested in the petor. on the 
death of his father & he is now tne sole owner 
of the Raj according to the rule of primogeniture 
which obtains there; k the fact that the proper- 
ties are not in his possession must naturally be 
inconvenient to him. It does not, however neces- 
sarily follow that the management, if it continues 
to be in the hands of the Ct. of Wards, would 
not be beneficial to his interest. At any rate^ 
there is no complaint on that score. On these 
grounds I find it difficult to agree with uie con- 
tention of Mr. F. R. Das that it is an appropriate 
case where the prerogative writ of mandamus 
should be issued by the Ct. specially when 1 am 
not satisfied that the petnr. has a good case on 
merits. 

(46) This leads me to an examination of the 
merits of the appln. namely, whether the posses- 
sion of the Ct. of Wards after the oeath of the 
petnr’s father when the estate had vesi^d in the | 
petnr., is illegal & in violation of the petiff’S 
right to hold the property. The discussion of this 
problem turns upon the answer to the questUMi 
whether the petnr. has attained the age of majo* 
rlty. Mr. P. R. Das ^or the petnr. relies 
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B 3; Majority Act, 1875 (Act IX of 1875). S. 3 
of the said Act provides that subject to the excep- 
tions mentioned in the section, every other person 
shall be deemed to have attained his majority 
when he shall have completed his age of eighteen 
years & nob before, The exceptions specified refer 
to: <i) a minor of whose person or property, or 
both, a guardian has been appointed or oeclared 
by any Ct. of Justice (other than a guardian-ad- 
litem under Civil P. C.) & (ii) a minor of whose 
property tlie superintenaence has been <u' shall be 
assumed by any Ct. of Wards before the minor 
has attained the age of 18 years. In these two 
classes of cases only, according to the section, the 
minor shall be deemed to have attained majority 
when he completes his age of 21 years & not before. 
Por the petnr. it is argued that he does not come 
under any of these exceptions, & for the opposite 
party it is contended that he does come within 
the limitation in as much as the petni'. was a 
person during whose minority the superintendence 
of his property was assumed by the Ct. of Wards. 
That being so, he could not attain the age of 
majority before he completes his age of 21 years. 
This necessitates an examination of S. 7, Ct. of 
Wards Act, as it stood prior to the amendment of 
1940. But before X do that I may here dispose of 
a short point, which has been raised by Ivir. Das. 

(47) He contends that the above excepiiions in S. 
3, Majority Act, being discriminatory in charac- 
ter in regard to certain class of minors, must be 
held to be inconsistent with Art. 14 of the Con- 
stitution & therefore void. In this context he 
refers to a passage from Willis Constitutional Law 
cited with approval by Mukherjee, J. of the S. C. 
in 'Charanjit Lai v. Union of India’, (AIR (38) 
1951 SC 41 at p. 58). It is well-estaohshed how- 
ever, as that decision itself recognises, that the 
presumption Is in favour of the constitutionality of 
a legislation & the burden is upon him who attacks 
it to show that there has been a transgression 
of constitutional principles. Cts. of law should 
‘prima facie' lean in favour of upholding the legis- 
lation on any reasonable and valid assumption & 
it is for the party impugning the enactment to 
make out an unanswerable case for showing that 
the selection or discrimination under the enact- 
ment was arbitrary & untenable. As was laid down 
by the .s, O. of America in ‘Radice v. New York', 
(264 US 294) : 

“The Legislature is free to recognise degrees of 
harm & it may confine its restrictions to those 
cases where the need is deemed to be the clearest." 
This quotation has been reld. upon by Muklierjea, 
J. himself in the above decision & is, in my opinion , 
sufficient justification for rejecting the aforesaid 
contention of Mr. P. R. Das. 

(48) I shall now turn to S. 7, Ct. of Wards Act, 
For the petnr. it is contended that -wo essentials 
were necessary in order that the Ct, of Wards 
could a.ssume charge of the minor's property when 
taking charge of the estate of the disqualified pro- 
prietor, The first Is that the minor must have had 
“an immediate or reversionary interest in the pro- 
perty of such proprietor or Joint proprietor” at 
the time when the Raj was taken charge of by 
the Ct. of Wards. The other essential is that the 
said minor mast have had some nropevty of hL® 
own at the time to enable the Ct. of Wards to 
take charge of both the person & property of 
the minor. For the petnr. It Is contended that 
the words “person & property of any minor mem- 
ber of the family” should be read conjunctively 
& not distributively & if the minor had no pro- 
perty of his own. In that case the Ct. of Wards 
could not take charge of the person of the minor. 
It ma«t be remembered ttiat the section is an 
<iim.hHTig section empowering the Ct. of Wards to 
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take charge of both the person & jjropcrty of any 
minor member of the family of the disciiialified pro- 
prietor. But u. does not compel iho CL. to take 
chage of both the person & property of suefi minoi. 
It creates a power & not a disability, 'iifis posi- 
tion becomes clear from a perusal of tne subse- 
quent provisions of the Act, In fact, (he word 
“and" occurs in the section with reference to the 
person lit property of a sole (proprietor or joint 
proprietor of any estate who is ‘disqualified* within 
the meaning of the Act. But a perusal of S. 9 
shows that it is in the discretion of the Ct. to 
take charge either of the person or proper Ly of 
the disqualified proprietor or both. Mr. P. R. Das 
& Sir Sultan Ahmed who followed nim on behalf 
of the petnr. have both conceded that the word 
■and’ with reference to the disqualified proprietor 
in the section might mean ‘or’ but they contend 
that with reference to the minor it must be under- 
stood in its ordinary conjunctive sense & not in 
a disjunctive sense. They contend that the expres- 
sion should receive its literal & grammatical mean- 
ing & not one which may be forced u even lead 
to anomalous consequences. In this connection 
reliance has been placed on a large number of 
cases both English & Indian including the P. B. 
decision in ’Sukhanandan v. Suraj Bali', (AIR 
(38) 1951 All 119>. The principle undei'iyiDg those 
decisions cannot be doubted, but the true mean- 
ing of an expression is to be gathered from the 
ccnte.xt in each case. I have already given my 
reasons for holding that, in granting power to the 
Ct. to assume jurisdiction over person &: property 
of the minor, the two objects have been conjoined 
without creating any obligation upon the Ct. to 
take charge of both or not at all. Therefore where 
the State takes charge of either the person or 
the property of the minor, who is a member cl 
the family of the disqualified proprietor, the minor 
becomes a ward of the Ct. within the meaning of’ 
the Act. 

(49) Mr. P. R. Das may be, perhaps, right in con- 
tending that the Ct. of Wards must be in charge 
of the property of the minor before the exception 
in S. 3, Majority Act, can apply to the case of 
such a minor & that any other meaning cannot 
be attached to the definition of the term 'minor' 
under the Ct. of Wards Act, inasmuch as such a 
course wouid lead to inconsistency betiveen the 
two legislations. The 'question, however, does not 
directly arise in the present case because, as 1 
shall show hereafter, the Ct. of Wards has been 
shown, on the materials as they are, to have as- 
sumed charge both of the person & property of 
the petnr. as a minor member of the Joint family 
of the ‘disqualified proprietor’ when it ♦ook over 
charge of the latter’s estate. 

(50) Another suggestion by Mr. Das is that the 
term ‘property’ as used with reference to the minor 
in S. 7 of the Act, must refer to Immoveable 
property only. Mr. Das, however, had to concede 
that the word 'property' used with reference to 
the ‘proprietor’ or 'joint-proprietor' in the same 
section means & includes both moveaole &. immove- 
able property. The expression, therefore could not 
have been used in any different sense in the same 
section & there is nothing in the context to sup- 
port this suggestion of Mr. Das. 

(51) In the present case the opposite party have 
In para. 7 of the counter-affidavit mentioned three 
items of property which happened to be the pro- 
perty of the minor. An affidavit in reply has 
been filed on behalf of the petnr. denying the 
allegations aforesaid & certain letters of the Ct. 
of Wards, the Maharani Saheba, the mother of 
the petnr. & that of the late Mahani ja Baliadur 
form annexures to this affidavit in reply. The ge- 
nuineness of these annexures has not been questlozv 
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ed before us. On a perusal of annexures X & X-2 it is 
quite obvious that the first item of property, namely, 
ornaments, jewelleries etc. presented to the petnr. 
on the occasion of his ‘mundan’ ceremony locked 
in the Hathwa Raj Treasury were held to be 
estate property, & the petnr. also does not claim 
that they were his property at the time. In re- 
gard to the ornaments, jewelleries & gold coins 
said to belong to the petnr. & his younger brother 
kept in the iocker of the Imperial Bank of India 
Patna, the argument is that these properties were 
actually not in possession of the Ct. of Wai'ds. It 
also appears from the award dated 11-6-1346, vide 
annex ure X-3 to the affidavit in reply, that the 
board agreed that certain jewelleries belonging to 
^e minors should remain in charge of the petnr’s 
mother, the late Maharani. So far -is these pro- 
perties are concerned, it is argued that the Ct. of 
Wards never took charge of them, because ad- 
mittedly some of them were placed in charge of 
the late Maharani Saheba, & the others were 
admittedly in charge of the Imperial Bank bf India,’ 
Patna, although they might have be<*n held to 
belong to the petnr. & his brother. In this con- 
nection the petnr’s learned counsel has reld. upon 
a decision of this Ct. in Lachmi Naram v. Maho- 
med Abrahim Hussain Khan’, (4 Pat ITz), where 
Ross, J. obseiwed in course of his judgment that 
the order vesting the management of cert;3in pro- 
perties 

“dees not take eifect until possessio’.i of the 
property is actually taken; &, until such posses- 
sion is taken, the Ct. of Wards is not in charge 
of the property & the ward may be free to deal 
with it as he likes; but this is a matter on which 
I express no opinion.” 

(52) Obviously, therefore, Ross, J. did not pur- 
port to give any express opinion on the point, 
& the observation in the earlier part of the sen- 
tence appears to be a mere obiter. The case is, 
however, an authority for another important pro- 
position, namely, that where the Ct. declares that 
it has determined to take the property of the dis- 
qualified proprietor under its charge, it empowers 
the Ct. to take charge of all such property includ- 
ing the ‘after-acquired property’. His Lordship ob- 
serve.s : 

“the disqualification attaches to the person; -U 
after a declaration u/s. 6 (e) of the Act, the pro- 
prietor is to be held disqualified to manage h;s own 
property. Any property, therefore, uhat comes to 
him by inheritance or otherwise, after he has once 
been declared a disqualified proprietor &. the Ct 
of Wards has taken over his property u/s. 35 of 
the Act, must be property which he is disquali- 
fied from managing & the management wheieof 
must automatically vest in the Ct. of Wards.” 

(53) In my opinion, once the management of 
ithe property of the- disqualified proprietor or the 
j minor members of his family has \‘ested in the Ct. 
of Wards, it is the Ct. of Wards which is legally 
in charge of such property although the property 
may be for the time being in actual physical pos- 
session of any other person. Here the fact that 
under the terms of the award the property was 
in possession of the mother or that of the Impe- 
rial Bank of India, Patna, could ii3t make any 
difference so far as the legal custody is concerned, 
& it is the Ct. of Wards which would be respon- 
sible for the legal custody of those properties so 
that in case of any misfeasance of the properties, 
the Ct. of Wards could be entitled to take appro- 
priate steps. In fact, the award itself says that 
aitnough the Maharani Saheba was to be In 
charge, she was directed to keep it in a separate 
box with another box containing her own jewelleries 
to. the same locker. 


(54) In regal'd to the third item of property, 
namely, the Defence Saving Certificates purchased 
for & in the name of the petnr. his brother, 
these purchases appear to have oeen made in 
November, 1940, & in April, 1^41, The contention, 
in the first place, is that apparently these were 
after the vesting order, &, therefore, could not be 
taken charge of by the Ct. of Wards. To that the 
answer is contained in the decision m ‘4 Pat 173 
(supra)’, refd. to above. It is next contended tliat 
in any event after the amending Act of 1940 
had come into operation, the Ct .of Wards could 
not continue in possession of the minors’ proper- 
ties & should have handed over possession of the 
same lo the natural guardian of tlie petnr. The 
contention is based on S. 7 (e) of the Amending 
Act which clearly shows that if the estate of a 
proprietor is taken charge of by the Ct. of Wards 
on the appln. of the proprietor himself seeking 
to be declared a disqualified proprietor, in that case 
the provision in regard to the taking charge of 
the person or property of a minor member of the 
family was not applicable. The original provision 
was S. 6 (e) of the old Act. This was replaced 
by S. 6 (d) of the amending Act, & it is quite 
true that S. 6 (d) is not mentioned to S. 7 (e) of 
the amending Act imder which the Ct. had juris- 
diction to take charge of the property & person of 
the minor member of the family of tne proprietor 
whose estate is taken over by the Ct. of Wards 
In my opinion, however, the amending Act docs 
not affect the position in regard to such estat^ 
as had been already taken charge of by the Ct. 
of Wards under the law as it then stood. The oil 
Act has not been completely repealed. AH that 
has happened is that some of its provisions have 
been amended by Act IV (4) of 1940 & the rsie- 
vant sections partially altered. The amendment, 
therefore, will not affect transactions which had 
already taken place under the old Act & the cha^e 
of the person or property of the minor having 
once vested in the Ct. of Wards, it could not be 
divested except under the provisions of the Act, 
For the petnr. reliance has been placed on S. 24, 
General Clauses Act. But S. 24, in n^y opii^icn, 
has no application to the case. In fact, u/s. 2, Ofc. 
of Wards Act, which was not affected the 
amendment, it has oeen expressly ijrovided that 
all persons Ik properties which at the commence- 
ment of this Act were under the charge of the Clk 
of Wards as constituted by Bengal Act IV (4j of 
1870, shall be deemed to be under the charge of 
the Ct. of Wards as constituted' by the said Act. 
If the Cl of Wards could be deemed to continue 
in charge of person & properties of which it had 
taken charge under Act IV (4) of 1870 even aft^ 
the amendment of 1940 there is no reason '"hy 
it should not continue in charge of per.}On & pro- 
perties of which it took charge under the existing 
Act prior to the amendment of 1940. The conten- 
tion, therefore, in my opinion, is without any sub- 
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(55f The net result of these discussions w that 
the petnr. had properties of which ' the Ct. of 
Wards could assume chax^ at the time when It 
issued its assumption order on 1 1-5-1040, & tliat 
temg so, the Ot. of Wards would be deemed to 
have assumed charge of the pemon it property of 
the petnr. within the meaning of S. 7, Ct, of 


Wards Act. 

(56) The question then is whether the petnr. 
had "an immediate or reversionary interest’* In the 
property of the Maharaja of Hathwa Who was 
the disqualified proprietor. Mr. P. R. Das urges 
that he had no immediate interest* in the pro- 
perty because the Hathwa Raj was tne sole & 
elusive property of the disqualified proprietor, ^ 
father of the petnr. He al^ says that the po' 
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could neither have any reversionary interest be- 
cause the term ‘reversioner’ has been used In a 
known legal significance under the Hindu law, & 
it should be deemed to have been used by the 
Legislature in that very sense (vide ‘L* P. E. Pugh 
V. Ashutosh Sen’, 56 I A 93 at p. 101) .This pro- 
position is well known but it must be remembered 
that the Ct. of Wards Act is not meant to apply 
only to tile Hindus taut to other communities as 
well. Therefore the term 'reversionary interest’ as 
used in the Act must have a wider connotation: 

& then again the term ‘reversionary interest’ has 
been used at times in authoritative judicial pro- 
nouncements in connection with succession to an 
impartible estate. Nor can it be asserted that the 
petnr. had no immediate interest in the Hatliwa 
Raj during the lifetime of his father, I may in 
this context refer to a decision on the Judicial 
Committee in ‘Comr. of Income-tax v. Krishna 
Kishore’, (68 I A 155), where their Lordships ob- 
served: . „ 4 .- 

“Since the decision of the Board in ‘Baijnath 

Prasad v. TeJ Bali Singh’, (48 I A 195), it has been 
settled law that property though impartible, may 
be the ancestral property of a joint family ,& that 
in such cases the successor falls to be designated 
according to the ordinary rule of the Mitakshara. 

& then they quoted with approval the concluding 
words of the judgment delivered on behalf of the 
Board by Lord Dunedin in ‘Baijnath’s case', (48 
I A 195). I will refer just to a short excerpt to 
illustrate my meaning; 

“The birth right of the senior member to take 
by survivorship still remains. Nor is this right a 
mere spes successionis similar to that of a rever- 
sioner succeeding on the death of a Hindu widow 
to her husband’s estate. It is a right which is cap- 
able of being renounced & surrendered.” 

(57) Therefore, the petm*. had undoubtedly some 
kind of immediate interest in the property though 
he may not have been an actual co- owner much 
less a joint-proprietor of the estate along with his 
father, the late Maharaja Bahadur. 

(58) The learned Advocate General contended, 
on the contrary, that the petnr. was a joint p.'C- 
prietor of the estate, & as such the Ct. of Wards 
had assumed charge of the estate of the joint pro- 
prietor. 'This contention was evidently encouraged 
by the observations of the Judicial Committee in 
the case refd. to above where their Lordships held 
that the property of an impartible estate in the 
hands of the then owner of the property was a joint 
family property. But their Lordships have made 
it absolutely clear that in such cases, the mem- 
bers of the family cannot be held to be the owners 
of the property. The income of an impartible estate 
is not the income of the undivided family, but 
the income of the present holder. The other mem- 
bers of the family could not restrain the rights 
of alienation of the present holder; nor could they 
claim any joint possession. They could not even 
necessarily claim a right of maintenance. Their 
Lordships observed: 

“General considerations of theory have their 
proper place, but impartibility & primogeniture 
when Introduced into the Mitakshara involve com- 
petition & compromise between different lines of 
theory; if the doctrine that ‘there Is no copar- 
cenary’ may be pushed too far in one direction, 
the doctrine that the junior members are in a 
sense co-owners may be pushed too far in another; 
the special incidents of Joint family property which 
is Impartible being overlaid in either case by rigid 

theory.” .. 

(59) Therefore, it Is not possible to accept the 

contention of the learned Advocate General that 
the petnr, was in the position of a joint proprietor 
of the estate during the lifetime of his father. 


The other factual dliBculty in adopting this argu- 
ment, as pointed out by Mr. P. R. Das, is that at 
the time of assuming charge of the estate of the 
late Maharaja Bahadur, the Ct, of Wards never 
purported to take charge of the estate of a joint 
proprietor but of the estate of disqualified proprie- 
tor, namely, the then appet. Maiiaraja Bahadur 
Guru Mahadevashram Prasad Sahi, & even in 
their counter-allidavit, they did not claim that 
tliey had taken charge of the estate as belonging to 
joint proprietors. On the other hand, they con- 
ceded that the Hathwa Raj was an ancient joint 
family impartible estate which devolves by survi- 
vorship. 

(60) The learned Advocate General has present- 
ed another ingenious & interesting argument. He 
contends that the word ’property’ as used in S. 7, 
Ct. of Wards Act, means interest in property & the 
term ‘property’ with I'eference to the minor means 
& qualifies the interest which the minor has in 
the property of the disqualified proprietor. Viewed 
in this light, it is not necessary that the minor 
needs must have separate property of his own of 
which the Ct. of Wards must take charge, because 
ill assuming charge of the property of the disquali- 
fied proprietor the Ct, must be held to be taking 
charge of the ‘interest’ or ‘property’ of the minor 
also in that property. There is apparently much 
.substance in this contention but in view of the 
findings at which I have arrived, I will refraui 
from coming to any final decision on the point. 

(61) It thus emerges that the petnr. had “an 
immediate or reversionaiy interest” in the pro- 
perty of tlie disqualified proprietor, & that he had 
also properties of his own, he being a member of 
the joint family of the late Maharaja Bahadur of 
Hathwa, when the Ct. of Wards took charge 
of the Hathwa Raj as also of the person & pro- 
perty of the petnr. That being so, the petnr. is a 
person who comes under the limitation provided 
in S. 3, Majority Act, viz. that he was a minor of 
whose property superintendence or charge hadi 
been assumed by the Ct. of Wards. In such a case 
he .^hall not be deemed to have attained his majo- 
rity until he completes his age of 21 years as sub- 
mitted on behalf of the opposite party. It cannot, 
therefore, be successfully argued that the opposite 
party are illegally in possession of the estate of 
the petnr. 

(62) I cannot wind up my discussion of the topic 
without reference to another plausible though un- 
tenable contention of Sir Sultan Ahmad. He con- 
tended that the Ct, of Wards took charge of the 
property of the petnr. only because the petnr. 
happened to be a minor member of the family of 
the disqualified proprietor. This latter condition, 
according to him, was the ‘sine-qua-non’ of the 
Ct’s power to take & retain charge of the pro- 
perty of the petnr.; that condition or circum- 
stance having ceased to exist on the death of the 
petnr’s father, the Ct. had to deliver charge of 
the property to the petnr. & release the same. 
Under S. 8 of the Act, he says, the Ct. could not 
take charge of the property at present on the basis 
that it had, & therefore the Ct. had no power 
now to retain hold over the property. In my 
opinion, the underlying fallacy to this argument 
is that the existence of the said condition was 
necessary only to enable the Ct. to take charge 
of the property of the ‘minor’ within the meaning 
of S. 8 of the Act. Once the Ct. has validly as- 
sumed charge of the minor’s person & property, 
the minor becomes a ward of the Ct., & until he 
attains the requisite age under the Ct. of Wards 
Act to cease to be a minor, he continues to be 
such a ward. The contention therefore, cannot be 
upheld. 
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(63) For the reasons stated above, this appln. 
fails & must be dismissed with costs as directed 
by my learned brother. 

D.R.R. Application dUmissedL 
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Ajodhya Dutta Missir a7icl another, Applts. v. 
Mt. Mohar Kali Kuer, Resp, 

A. F. A. D. No. 377 of 1948, D/- 13-3-1951. 

Civil P. C. il908>, O. 41, Rr, 4 and 20 — Decree 
for pre-emption against vendor and vendee — Ap- 
peal oy vendee alone — Power of C’t. to reverse 
decree ns against both. 

Where in a Suit for pre-emption a decree is 
passed against the vendor and the vendee and the 
vendee alone appeals against the decree without 
joining the vendor as party, the appeal does not 
become incompetent as the vendor is not a neces- 
sary party to the appeal. In such a case the 
appellate Ct. has power u/0. 41, R. 4 to reverse 
the decree of the trial Ct. not only against the 
vendee who has appealed but also against the 
veiidor loho was not a party to the appeal. AIR 
(35) 1948 Pat 460 and 7 All 775, Rel. on. AIR (27) 
1940 Pat 137 and AIR (29) 1942 Oudh 366, Dist, 

(Paras 7. 9, 10) 

Anno: C. P. C., O. 41 R. 4 N. 6; O. 41 R. 20 N. 4. 

S. C. Misra, Indrabhanu Singh and B. K. N. 
Singh, for Applts. — ■ B. C. De and S. S. Asgar 
Hussain, for Resp. 

Cases referred to: 

(1885) 7 All 775: (1885 AWN 182 PB) (Pr 8) 

(’42) AIR (29) 1942 Oudh 366: (200 IC 504) 

(Pr 10) 

(’40) AIR (27) 1940 Pat 137: (18 Pat 768) (Pr 7) 
(’48) AIR (35) 1948 Pat 460: (27 Pat 242) 

(Prs 6, 7) 

RAI J. : This is an appeal by the pltfs. against 
the judgment & the decree of the Fourth Addi- 
tional Subordinate Judge, Gaya, reversing those 
of the Second Additional Munslf of the same 
place. 

(2) The above appeal arises out of a suit for 
pre-emption. According to the case of the pltfs., 
deft. 2, Shyam Dutt Missir, executed a sale deed 
on 19-7-1945, in respect of one anna 12 dams 
share in khewat No. 4, tauzi No. 753 of village 
Pandit Bigha in favour of deft. 1. The sale deed 
was regd. on 23-7-1945. On hearing of the sale 
the pltfs. performed the necessary ceremonies en- 
titling them to claim pre-emption. On' these alle- 
gations they claimed to be put in possession of 
the vended share on payment of Rs. 1000 only. 

(3) The suit was contested by the vendee, deft. 
1, who pleaded that the pltfs. had not performed 
any ceremony entitling them to claim pre-emption. 

(4) The trial Ct, decreed the suit. 0eft. 1, the 
vendee, filed an appeal before the loiver appellate 
Ct. In the appeal, however, she impleaded only 
the pltfs. as resps. She did not implead deft. 2 as 
a party to the appeal. At the time of the hearing 
of the appeal an objection was taken by the pltfs. 
that as deft. 1 had not impleaded deft. 2 as a party 
to the appeal, the whole appeal had become in- 
fructuous & it was bound to fail on that ground. 
The lower appellate Ct., however, came to the 
conclusion that the pltfs. had failed to prove that 
they had performed the necessary ceremonies en- 
titling them to claim pre-emption. On the point 
of non- joinder of deft. 2 to the appeal, it held that 
It was not fatal. In this view of the matter, 
the appeal was allowed & the suit was dismissed. 

(5) In this Ct., the learned counsel for the pltfs.- 
fPPite. has argued that there is no clear finding 

the judgment of the lower appellate Ct. that 


A. 1. R; 

the necessary ceremonies had not been periormed. 
According to him, the learned Subordinate Jud^ 
had only held that the ceremonies were not per- 
formed at the proper time. In my opinion, the 
lower appellate Ct. has held that the pltf's case 
of performing of the ceremonies is not believable. 

It has further held that even if the ceremonies 
be taken to have been performed, they were not 
done in accordance with law. But the alternative 
finding does not take away the force of the findin g 
that no ceremonies were performed. In my opi- 
nion, the contention of Mr, Misra is untenable. 
There is no Justification for us to interfere with 
the finding of facts of the lower appellate Ct. 

(6) Mr. Misra, however, laid great emphasis on 
the incompetency of the appeal in the Ct. below 
because of the non-joinder of deft. 2 to the memo- 
randum of appeal. He contended that a decree 
had been passed by the trial Ct. against both the 
defts. That decree cannot be varied in appeal 
so as to adversely affect the interest of deft. 2. But 
I do not think that the contention of the learned 
counsel is well founded. A similar point arose in 
the case of ‘Radha Mohan v. Kishungir’, AIR (55) 

1948 Pat 460. It was held there that under the 
provisions of O. XLI, R, 4, Civil P. C. the appellate 
Ot. was competent to set aside the decree of the 
trial Ct. also as against a deft, who was not a 
party to the appeal. O. XLI, R. 4, Civil P. C. runs 
as follows : 

"Where there are more pltfs. or more defts. than 
one in a suit, & the decree appealed from proceeds 
on any ground common to all the pltfs. or to all 
the defts. any one of the pltfs. or of the defts, 
may appeal from the whole decree, Si thereupon 
the appellate Ct. may reverse or vary the decree 
in favour of all the pltfs. or defts., as the case 
may be.’' 

(7) With all respect to the learned Judges who 
decided the case of ‘Radha Mohan Singh* afore^ 
said, I fully agree with the view taken by them 
so far as the powers of a Ct. under O. XLI, R. 4, 
Civil P. C. are concerned. Mr, Misra relied upon' 
the decrion in the case of ‘Suraj Prakash v. Smit 
Lar, (AIR (37) 1940 Pat 137). But the case has 
no application to the present csise. In that case 
two separate decrees had been passed against two 
sets of defts., out of whom only one set of defts. 
had come up in appeal. The question that arose 
for consideration there was whether under the 
provisions of O. XLI, R. 33, Civil P. C. a Ct. was 
competent to give relief to tiiat set of the defts. 
who had not filed an appeal against the decree 
passed against them. It was held there that a 
Ct. had no such power. In the present case, how-i 
ever, deft. 2, after sale of his share to deft. 1, 
had no interest left in it. He did not contest the 
suit. To me it appears that he was not even a, 
necessary party to the appeal. 1 do not think that 
in the circumstances of this case there was any 
error in the decree passed by the lower appellate Ct. 

(8) The learned counsel for the applts. further 
refd, to the case of ‘Gobind Dayal v. InayatuUah*, 

(7 All 775). The Judgment in that case was given 
by a F, B. of five learned Judges of the Allahabad 
H. C. Mr. Misra drew our attention to a passage 
in the judgment of Mahmood, J. In my opinion, 
the judgment of that learned Judge is against the 
contention of Mr, Misra. While considering the 
light of a person who seeks pre-emption, the 
learned Judge said as follows: 

"But the Muhammadan Law of pre-emption in- 
volves no such anomalous inconsistencies of reason- ^ 
ing, because the right of pre-emption is not a i 
right of ‘re-porchase’ either from the ‘vendor* of 
from the ‘vendee*, involving any new contract 
sale; but it is simply a right of ‘substitution*, eh-^K 
titling the pre-emptor, by reason of a legal incidents 
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to which the sale Itself was subject, to stand In 
the shoes of the vendee in respect of all the rights 
& obligations arising from the sale under which 
he has derived his title. It is, in effect, as If in 
a sale deed the vendee's name were rubbed out & 
the pre-emptor's name inserted in its place.” 

(9) Prom the above passage also it is clear deft, 
[a not a necessary party to the appeal before 
'the lower appellate Ct. 

(10) The learned counsel for the applt. further 
reld. upon the case of ‘Brij Narain v. B. H. K. 
Dhaon’, (AIR (29) 1942 Oudh 366), but the facts 
of that case were quite different from the facts 
of this case. In that case the vendor had come 
up before the H. C. against the order of the Ct, 
below refusing to let him join as a party to a 
pre-emption suit. As appears from that judgment, 
there was a subsequent contract between the ven- 
dor & the vendee by which the latter had con- 
tracted to sell the property to the vendor for some 
consideration writh a specified period. On the 
basis of that coniract it was considered that the 
vendor had not lost all interest in the property 
which was the subject-matter of the pre-emption 
suit. It was in these cii'cumstances that the ven- 
dor was ordered to be joined as a .earty to the 
suit for pre-emption. But in the present case no 
right remained in the vendor. I, therefore, do 
not think that the non-joinder of the vendor was 
In any way fatal to the maintainability of the 
appeal. The lower appellate Ct. was therefore, 
justified in reversing the decree of the trial Ct. & 
dismissing the suit of the pltfs. 

(11) Mr, Misra further argued that the lower 
appellate Ct. does not clearly mention to have 
exercised its discretion under the provisions of O. 
XLI, R. 4, Civil P. C. But, in my opinion, that is 
Immaterial. An objection was raised before it re- 
garding the maintainability of the appeal in ab- 
sence of deft. 2. It overd. that objection & revsd. 
the decree of the trial Ct. Even if it did not spe- 
cifically refer to the provisions of O. Xhl, R. 4, 
Civil P. C., it would be deemed to have exercised 
its power under that provision. 

(12) The result is that the judgment & the 
decree of the lower appellate Ct. are affd. the appeal 
fails & is dismissed with costs. 

(13) REUBEN, J. : I agree. 

K,S» Appeal dismissed. 
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Keshwar Tfiakur and others, Applts. v. Ghulam 
Hussain and others, i?cspi. 

Letters Patent Appeal No. 9 of 1949, D/- 20-3-1951. 

(a) Custom {General) — Right of Muhamvtad- 
ens to kill cows on festive occasions — Custom 
against slaughter of cows — Validity. 

The right of the Muhammadans to slaughter 
kine, even in privacy, can be defeats if it is proved 
tJwt there is a custom in the village prohibiting 
sacrifice of cows and bullo'iks on Bakrid day or on 
any other occasion, and by reason of such custom 
the Muhammadans have desisted from slaughtering 
cows in the vUlage fron>. time immemorial. The 
fact that such a custom has not been judicially 
recognized on any previous occasion is immaterial. 
And further if such a custom is proved the Ct, 
cannot refuse to enforce it on the ground of un~ 
reasonableness. (Para 7) 

<b) Custom (General) — Onus — Exercise of 
to kill cows on festive occasion by Muhamma^ 
dans — Right objected to by Hindus on ground 
of custom — Onus of proof. 

The MuhammaAans found their right to kill cows 
on festive occasions on their ecclesiastical law. If 
the Hindus object to the exercise of such right 


by the Muhammadans on the ground cf a local 
custom, the onus is 07i them Co prove that the 
Mahammadans have lost their legal or ecclesiastic, 
cal right under a valid custom, t,e,, a custom 
which Owes its origin to common consent and 
voluntary forbearance on the part of the Muham- 
madans of the village, And when proved such 
custom acquires an obligatory element or a bi7id~ 
ing force. (Para 8> 

(c) Custom (General) — Customary right — * 
Muhammadajis agreeing not to kill cows — iJea- 
sonableness of. 

Where out of deference to the religious suscep* 
tibilities of the Hindus and in order to respect 
their feelings the Muhajnmadans k7iowingly and 
willingly desist from exercising their right to 
slaughter kine, it is only to maintain good social 
relatioJis and neighbourly feelings between the tjvo 
coinmujdties ; a custom thus arising cannot be said 
to be unreaso7iable. (Para 9) 

Lai Naram Sinha and Girijanandan Prasad, for 
Applts. — Murtaza Fazl AH, for Resps. 

Cases referred to: 

(■88) 10 All 150: (1888 AWN 17 FB) (Pr 9) 

(’07) 30 All 181: (7 CrLJ 381) /Prs 7, 8) 

(’30) AIR (17) 1930 All 753 : (125 IC 14) 

( Prs 7 8 f 

(10) 14 OWN 487: (37 Cal 322) ' (Pr 8) 

(14) 25 I C 104: (AIR (1) 1914 Cal 854) (Prs 7, 8) 

LAKSHMIKANTA JHA c. J. : This is an appeal 
by the defts. under Cl. 10, Letters Patent, from a 
decision of a Single Judge of this Ct. It arises out 
of a representative suit under O. 1, B. 8, Civil P. C., 
for a declaration that the pltfs. & other Muham- 
madan inhabitants of vUlage Trimohan in the 
district of Darbhanga are entitled, from time im- 
memorial, to sacrifice & kill cows & bullocks on_ 
Bakrid & other occasions under purdah in an" 
enclosed place without any interference or objec- 
tion by the Hindus of the village & also for a 
perpetual injunction against the defts. restraining 
them from interfering with their right. 

(2) It appears that the Muhammadans of vil- 
lage Ti'iinohan attempted to slaughter cows on 
the Bakrid day in 1941, Si on an interference by 
the Hindus of the village a case u/s. 107, Or. P. O., 
was started & the Muhammadans were restrained 
from sacrificing cows in the village. The pltfs 
have accordingly instituted the present suit as 
the representatives of the Muhammadans of the 
village, impleading the Hindu inhabitants as 
defts., for the reliefs already stated, 

(3) The defence of the Hindus, in short, Is that 
there is a custom in the village prohibiting sacri- 
fice of cows & bullocks on Bakrid day or on any 
other occasion, & by reason of such custom the 
Muhammadans have desisted from slaughtering 
cows in the village from time immemorial. 

(4) The trial Ct. on a consideration of the entire 
oral & documentary evidence in the case held 
that the Hindus failed to prove the custom as 
alleged by them & declared that the pltfs. St other 
Mnbamma'^ans of the village have the right "to 
sacrifice & slaughter kine in the village with quiet 
& decency in enclosed premise.s exclusively in their 
possession on Bakrid & other occasions”. The suit 
was accordingly decreed & the Hindus were per- 
manently restrained from interfering with this 
right. 

(5) On appeal by the defts., the learned sub- 
ordinate Judge, before whom the case came up 
for hearing, set aside the decree of the trial Ct. 

& held that the defts. proved the custom alleged 
by them & that It was "ancient, uniform, un- 
doubted Si continuous”. He found that 

‘■they (Muhammadans) refrained from doing so 
out of regard for the Hindus, who were In greater- 
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nuiiiLiei-, & who had very strong feelings on the 
point of cow sacrifices &, in course of time, this 
forbearance appears to have rij^ned into a cus- 
tom dhectly & completely prohibiting cow sacri- 
fice in the village It cannot be said that this 

is a case of mere non-exercise of the right to 
sacrifice cow by the Muhammadans for a number 
of years." 

it)) There was a second appeal by the pltfs. to 
this Ct. which came up for hearing before Shearer, 
j. He has held: 

“Even 11 the learned subordinate Judge is correct 
in assuming that, until 1941, the Muhammadans ■ 
of this village neither exercised nor attempted to 
exercise Lins right, it is difficult to understand 
on wiiiit principle they could, by their own action, 
have prevented themselves from ever exercising 
it in future. No local custom of this kind appears 
ever to have been judicially recognised &, if judi- 
cial recognition was sought, it might well, I ima- 
gine, be refused on the ground that it would be 
unreasonable that Muhammadans should have a 
right to kill cows elsewhere but should not have 
a right to do so within their own village, although 
it IS in their own homes or tne homes of their 
relations & neighbours that their religion con- 
templates such sacrifices will be performed.” 

In this view he has reversed the decision of the 
Ct. of appeal below & restored the decree of the 
trial Ct. with slight modification. 

17) I have given a most anxious consideration 
to the matter & I do not think the view taken by 
Shearer, J. can be supported. If a custom like 
the one pleaded by the Hindus in the present 
wase be proved, the rights of the Muhammadans 
to slaughter kine, even in privacy, can be defeated 
even though the custom has not been judicially 
j recognised on ‘any previous occasion’. A similar 
'custom was pleaded in ‘Shahbaz Khan v, tJmrao 
Puri’, (30 All 181), ‘Naiifoahar Singh v. Qadir Bux’, 
(AIR (17) 1930 All 753): & ‘Mahadeo Prasad v. 
Nabi Bukhsh*, (25 IC 104), but the Hindus lost 
their case because they failed to prove Ihe custom 
alleged by them. It was never suggested m any of 
jthese cases that such custom, even if proved, could 
mot be enforced on the ground of unreasonableness. 

(8) The legal right of the Muhammadans to 
kill their own cows in privacy, as alleged by the 
pltfs., cannot be disputed. It is a well known rule 
of jurisprudence that every man is entitled to so 
use his own property as not to injure the rights 
of another (‘sic uteri tuo ut alienum non laedas’). 
He can, therefore, even cause destruction of his 
own property if by his act he does not cause in- 
jury, danger or annoyance to the people in gene- 
ral who dwell or occupy property In the vicinity. 
The Muhammadans do not found their right to 
kill cows on festive occasions on any custom. 
According to them their ecclesiastical law enjoins 
"the sacrifice of a camel, a buffalo, a cow, a sheep, 
01 - any other quadruped, whose meat is lawful 
food to the Muslim", (vide ‘Shahbaz Khan v. 
TJmrao Puri*, (30 All 181); ‘Naubaliar Singh v. 
Qadir Bux’, (AIR (17) 1930 All 753)). But the 
Hindus object to the exercise of such right by 
the Muhammadans on the ground of a local cus- 
tom. The onus is, therefore, on the defts. to prove 
that the pltfs. have lost their legal or ecclesias- 
tical right under a valid custom, i.e., a custom 
which owes its origin to common consent & volun- 
tary forbearance on the part of the Muhamma- 
dans of the village & was never disputed at law. 
It may be observed that among the >Iindus a 
cow is regarded as the most sacred animal & ah 
object cf worship. It is quite likely that the Hin- 
dus & the Muliammadans of the village, who are 
cl<^e neighbours & whose houses are intermingled, 
entered into an agreement not to have sacrifice 


of cows in the village on festive or other occa* 
sions. Such agreement, though at first a matter 
of opinion, has now, as found by the learned &ut>- 
ordinate Judge, become a valid custom & can no 
longer be treated as a matter of choice, & the 


custom h?..s acquired an obligatory element or al 


binding force (‘Prodoyote Kumar v. Rakhai 
Chandra’, .(14 OWN 487). But it is not neces- 
sary to speculate, because the learned subordinate 
Judge has found that the defts. have proved the 
custom as alleged by them, & this finding is a 
finding of fact with which we cannot interfere 
in second appeal. ‘Mahadeo Prasad v. Nabi 
Bukhsh’, 25 I C 104 at p. 107). 

(9) The learned Subordinate Judge has, as al-. 
ready stated, found that- the local custom alleged 
by the Hindus is “ancieni, unifonn, undoubted & 
continuous”. Therefore, the next question that 
arises for consideration is whether a custom like 
this can be said to be unreasonable. In fact* 
reasonableness or unreasonableness of a custom 
depends on various factors. What may be consd. 
as unreasonable in one set of circumstances may 
be con'id. quite reasonable in a different set of 
circumstances. In the present case the Hindu & 
Muhammadan inhabitants are close neighbours, 
their houses are intermingled, & if out of defer- 
ence to the riligioLts susceptibilities of the Hindus 
& in order to respect their feelings the Muham- 
madans knowingly willingly desisted from exer- 
cising their right to slaughter kine for which oc- 
casion arose every year, it was only to maintain 
good social relations & neighbourly feelings bet- 
ween the two communities & a custom thus aris- 
ing cannot be said to be unreasonable. For, as 
observed by Malunood, J, in ‘Queen Empress v. 
Imam Ah’, (10 All 160 F B), "the cow as the furnish- 
er of milk & the mother of the bovine species rose 
from being an object of utility to the footing of 
sanctity”. The protection of the bovine species 
so universally employed in thia country for 'pur- 
poses of agriculture has also been recognized in 
the Constitution. Art. 48 of ithe Constitution, 
which is only directive, lays down that the 

"State shall take steps for preserving 

the breeds, & prohibiting the slaughter, of coy® & 
calves & other milch & draught cuttle.” 

This directive cannot be said to be unreasonaWe; 
& if this directive is not unreasonable, then, if 
the same object is fulfilled by mutual good will 
of the two communities & a custom has sprung 
up prohibiting slaughter of cows, su(^ a custonif 
in my opinion, cannot equally be said to be im- 
reasonable*. 

(in) I would accordingly allow the appeal & di&* 
miss the suit with costs throughout: pleader’s fee 
in the lower Cis. at 10 per cent. 

(11) CHATTERJI, J.: I agree. 

VSB Appeal allowed. 


K 
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B. P. SINHA AND C, P. SINHA, JJ, 

Abhay Kumar Singh and others, Applts. v. Kirtf 
Narain Singh and others, Resps. 

A. F. O. O. Nos. 250 to 254 of 1948, D/- 3-1-1951. 

(a) CirfI P. C. (1908), O. 23 B. 3, O. 32 R, 7 — 
Compromise by minor’s guardULn. ’ 

// it is intended that minors to an act^ W 
bound by a compromise, then the guardian oH 
the next friend of the minor must apply for tftjh 
leave of the Ct., to enter into the compromise am 
if the guardian refuses to do so a compromise ea^ 
not be forced on the minor concerned olfhouffw 
in the opinion of the Ct., the teriTis of the propose^ 
compromise may be beneficial to the minor. It w ^ 
the guardian or ihe next friend alone lofto. 
decide for himself whether or not he should oWdfflP- 


IMl 

tJIa leave of the CC., to enter into a compromise^ 
If he chooses not lo appljf for le<tve^ then no com- 
promise could effect the interest of the minor and 
the minor is not bound by any compromise which 
Tney have been entered into between the parties to 
the action: Case law discussed. iPara S) 

Anno : C. F. C., O. 32 R. 7 N. 2, 3. 

Cb) Civil P. C. O. 23 R. 3, O. 32 R. 7 — 

Compromise by father of joint Hindu family. 

Where the father is guardian- ad-Utem' of his 
minor son. theii he caniiot^ without the leave of 
the Ct, do any act in his capacity of father or 
managing member of the family, which he was 
debarred from doing as guardian- ad-Utem\ Hence, 
a eompromise entered into by him vn behalf of 
Ms minor son, without the leave of the Ct„ will not 
te binding on the minor: 36 Mad '/95 P C, FoU. 

iPara 9) 

Anno : C- P. C., O. 32 R. 7 N. 7. 

(c) CiwiI P. C. {1908), O. 23 B. 7, O. 32 E. 7 — 
Minor end major applts. — Interests joint — Com- 
promise not bmding on minors — Not enforceable 
against majors. 

Where interests of the mmor and major applts. 
are joint and not separate, a compromise entered 
on their behalf, if not binding on the minors, can- 
not be given effect to against the majors. {Para 10) 

Anno: C. P. C.. O. 32 B. 7 N. 5- 

O. C. Mukherji and S. K. Mazumdar. for Applts. 
•— K. C. Sanyal and R. Jha, for Resps. 


Cases referred to: 

t’13) 36 Mad 295: (40 I A 132 PC) (Pr 9) 

(*20) 47 I A 88: (AIR (7) 1920 PC 60) (Pr 4) 

■(■25) 47 All 782: (AIR (12) 1925 All 570) (Pr 6) 

'(■07 ) 34 Cal 70: (5 CLJ 175 PC) (Pr 4) 

;(’23) AIR (10) 1923 Cal 685: (75 IC 682) (Pr 7) 

(■96) 22 Mad 378 (Pr 6) 

:C4G) AIR (33) 1946 Mad 377: (I LB (1947) Mad 
126) (Pr 4) 


(’16) AIR (3) 1916 Pat 223: (35 IC 675) (Pr 7) 
:(’23) 2 Pat 538: (AIR (10) 1923 Pat 376) (Pr 5) 
(■38) AIR (25) 1938 Pat 202: (175 IC 75) (Pr 4) 
'(■39) AIR (26) 1939 Pat 387: (180 1 C 733) (Pr 5) 
:(*40) 18 Pat 708: (AIR (27) 1940 Pat 59) (Pr 4) 
X’45) 24 Pat 529: (AIR (32) 1945 Fat 391) (Pr 4) 

O, P. SINHA, J ; These misc. appeals arise out of a 
proceeding under O. 23, R. 3, Civil P. C. which 
was initiated by the applts. in rent appeals Nos. 
! 141 , 142, 145, 146 & 147 Of 1946 pending in the 
Ot. of the Subordinate Judge of Purnea. In the 
view which we take of these appeals, it Is not at 
all necessary to mention the facts in detail : it is 
enough to say that the applts. in those rent appeals 
alleged that a compromise had been entered into 
between them & tlie resps. to those appeals. The 
applts. to those appeals got an order in their 
favour by the learned subordinate Judge under O. 
23, R, 3, Civil P. C. recording the compromise as 
alleged by them. The resps, in the rent appeals 
have filed these appeals against the said order 
olLthe learned Subordinate Judge. 

(2) It appears that in the rent appeals there 
were six minor resps., namely, five sons of resps. 
1 Abhay Kumar Singh & they were under the 
guardianship of their father, & a minor son of 
Jaikumar Singh who was under the guardianship 
of his father. The Ot, below has found “that 
the compromise is proved St is lawful & as such 
must be enforced'*. 

(3) 'niese appeals must be decided in favour of 
the applts. on a very short point, Abhaykumar 
Singh it Jalkumar Singh are brothers, it it Is 
allied by the resps. that the rent appeals were 
ocanpromised on certain terms; & that according 
to the compromise Abhaykumar Singh, one of the 
apb^ts. it a resp. in those rent appeals, had agreed 
to the terms of the compromise. In this case, there 
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was no appln. by the guardian, either written or 
oral, for the leave of the Ct. to enter into the 
compromise on behalf of the two sets of minora 
afoj’psaid; neither is there any order giving leave 
to the guardians of the minors to enter into com* 
promise, nor is there any indication on the re- 
cord to show that, whUe holding that the com- 
promise should be recorded, the Ct. had consd. 
the interest of the minors in making its order 
under O. 23, R. 3 of the Code. It appears, there- 
fore, that there is a clear violation of the provi- 
sions of O. 32, R. 7, Civil P, C.. which runs aa 
follows : 

‘T, No next friend or guardian for the suit 
shall, without the leave of the Court, ex- 
px'essly recorded in the proceedings, enter into 
any agreement or compromise on behalf of 
a minor with reference to the suit in which ha 
acts as next friend or guardian, 

2. Any such agreement or compromise entered 
into without the leave of the Ct. .so recorded shall 
be voidable against ail parties other than the 
minor.” 

It has to be remembered that the provisions con- 
tained in this rule, as they stood in the earlier Ad 
of 1882, did not contain the words “expressly re- 
corded in the proceedings” in Sub-R. d) & the 
words “so recorded" in Sub-R. (2). These words 
were added in the present rule to give effect to 
the practice established under the old section. 
Prom the provision contained in the aforemen- 
tioned rule, it is quite clear that the leave of the 
Ct. must be asked, for by tne next friend or guar- 
dian & tne leave must be given by the Ct. before 
recording the compromise & it is also well settled 
now, upon authorities, that, while giving that 
leave to the guardian or the next friend, the Ot. 
must consider whether the proposed terms were 
for the benefit of the minor concerned. In the 
present case, the guardians had never applied for 
leave of the Ot. for entering into any compro- 
mise on behalf of the minor resps., rather they 
have been repudiating all through the factum of 
a compromise. 

(4) The learned counsel appearing on behalf ot 
the resps. lias cited a number of authorities, which 
I will presently consider, but none of these autho- 
rities supports his contention that a compromise 
could be recorded by the Ct. without the guardian 
or the next friend having asked for the leave of 
the Ct. & without the leave having been granted. 
The case of ‘Rajeswararao v. Satyanarayana’, 
(AIR (33) 1946 Mad 377), has been cited to show 
that before the conclusion of the terms of thd 
compromise & before the compromise is made a 
decree of the Ct,, a guardian-‘ad-litem' can obtain 
the leave of the Ct. It is not the case here that 
the leave of the Ct. was asked for & granted at 
any stage &, therefore, this case gives no support 
to the resps. It is rather gainst them as their 
Lordships say that a guardian-'ad-litem* must ob- 
tain the consent of the Ct., before the compromise 
is concluded. The case of ‘Dharnidhar v Phul- 
kumari’, (24 Pat 529), is also to the effect that 
leave of the Ct. can be granted after the terms of 
the compromise have been finalised & It is not 
necessary under O. 32, R. 7 (1) for the guardian- 
*ad-lltem' to obtain leave of the Ct. to negotiate 
the terms of the compromise. The case of 'Ram- 
eshwar Pershad v. Ram Bahadur Singh', (34 Cal 
70), is a decision of the P. O. This case is ab- 
solutely of no assistance, because, it does not con- 
sider the provisions of O. 32, R. 7 of the equivalent 
provisions thereof in the previous Civil P. C. From 
the statement of the argument in the report^ 
however, it appears that In that case also leave 
had been asked for and sanction of the Ct. had 
been given to the guardian concerned and tha 
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question which we have to decide in this case did 
not tail ioi consideration in the case before the 
p. C. Reference has been made to the case of 
‘Badri Singh v. Cliliotu Singh’, AIR (25) 1938 
Pat 202. That case aiso is no authority for the 
proposition that a Ct. can record a compromise 
without the guardian or the next friend of the 
minor having obtained leave of the Ct, In that 
case their Lordships held that a certain compro- 
mise was for the beneht of the minor concerned. 
What happened in that case w'as that a certain 
suit was decreed in terms of the compromise. 
Later, on an appln, for review of the order the 
Ct. set aside that order on the ground that the 
minors had not been benefited by that compro- 
mise Si also that there was no express order by the 
Ct. recording the compromise that it was for the 
benefit of the minors, & the suit was restored 
to its original number. On appeal against the 
decree in the suit, their Lordships were assured 
that the compromise in the Ct. below was bene- 
ficial to the minors concerned, &, in that view of 
the matter, their Lordships accepted the terms 
of the original compromise & incidentally observ- 
ed that 

“if the attention of the Ct. is directed specifically 
to the fact that there is a minor involved & the 

compromise is brought to its notice.... .it 

must be assumed that the Ct. has complied with 
the requirements of the law.” 

No authorities were refd. to in support of this 
general proposition & I doubt very much its cor- 
rectness. In this case, however, it is not neces- 
sary to decide that point. In the case of ‘Umar v, 
Mahabir Lai’, (18 Pat 708), it was held that a 
decree passed on an award made on a reference, 
which was in contravention of O. 32, R. 7 of the 
Code, was not void but voidable at the instance 
of the minor, &, therefore, could not be Impeached 
in an execution proceeding arising out of that 
decree. This caise also does not throw any light 
upon the question that we have to consider in this 
case. The case of Sakinabai v. Shirinibai’, (47 
I A 88), was a case where a compromise was ar- 
rived at while the appeal was pending before the 
P. C. & that case is not at aU relevant to the deci- 
sion of the question in this case. 

(5) It has been further urged by the learned 
counsel on behalf of the resps. that no particular 
formula is required by the Ct. in granting leave 
& the case of ‘Ramnarain Singh v. Atal Behari 
Singh’, (AIR (26) 1939 Pat 387), & the case of 
‘Ishan Chandra v. Nilratan’, (2 Pat 538), have 
been reld. upon for this proposition. The learned 
counsel, however, forgets that the present case 
is not one where there has been substantial com- 
pliance with the provisions of O, 32, R. 7, Civil P. C. 
but it is a case where those provisions have been 
entirely ignored. 

(6) The learned counsel appearing for the applts. 
has contended that a compromise cannot be 
forced upon the guardian or the next friend of 
a minor & that it is for the guardian & guardian 
alone to consider whether he should or should not 
apply for leave of the Ct, to enter into any agree- 
ment or compromise on behalf of the minor; & 
that if he does not choose to enter into compro- 
mise & ask for leave of the Ct. to enter into a 
compromise on behalf of the minor, the minor 
cannot be forced to accept the compromise & if 
any such compromise is made a decree of the 
Ct. it is not binding upon the minor. He has 
placed before the Ct. several cases, & it is neces- 
,3ary to refer only to some of those cases which 
throw light on the point under consideration. In 
the case of ‘Ranga Rao v. Rajagopala Raju’, (22 
Mad 378), the facts were that the guardian- ad- 
litem’ of the minors had agreed to a compro- 
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mise in a suit St had also signed the petn. em- 
bodying the terms anived at, but later on the- 
guardian changed his mind & declined to present 
that petn. of compromise & opposed a decree be- 
ing passed in terms thereof. One of the parties 
to the compromise wanted to enforce the terms of 
the compromise St an issue was raised in the 
suit, whether such a compromise had in fact been 
effected, & if so, whether it was binding on the 
minor defts. to the suit, & the Dist. J. held that 
the said compromise was valid St binding on the' 
minors & he decreed the suit in terms of the com- 
promise. The matter went up in appeal & their 
Lordships made the following observations : 

“Assuming that the applts' guardian did as- 
urged for the resps. agree to compromise the suit, 
on the tenns alleged, was it competent to the Ct 
in the circumstances of the case to enforce the' 
compromise as against the applts? Now, leave to- 
enter into such compromise was never asked for 
on behalf of the applts., & their guardian-'ad-litem’ 
has ail along been objecting to the Ct. passing 
a decree according to the compromise. In the- 
face of such opposition on the part of the person 
representing the applts. in the litigation the Ct. 
had clearly no power to enforce the compromise* 
even though it appeared to the Ct. that the terms- 
of the compromise were beneficial to the applts." 
This case is on all fours with the facts of tiie- 
present case &, with very great respect to their 
Lordships, I entirely endorse the observations 
made above. In the case of ‘Guiab Dei v. VaisU 
Motor Co.’, <47 All 782), their Lordships, accepting 
the view of the Madras H. C. in ‘Ranga Rao v, Raja^- 
gopala Raju’, (22 Mad 378), have observed: 

“The mere fact that the decree has been passed 
in terms of the compromise does not necessarily 
justify an inference that the Ct. granted leave*, 
or that it was satisfied that the compromise was 
for the benefit of the minor. Any compromise 
without the leave of the Ct, is a nullity. As, before 
any leave has been granted, the guardian herself 
does not want the compromise, it is impossible to 
force the compromise on the minor.” 

(7) That the guardian or the next friend of the- 
minor is the sole judge as to whether or not he 
should enter into any agreement on behalf of the 
minor, has been reiterated by their Lordships of 
the Calcutta H. C. in 'Hemangini Dasi V. Bhag- 
wati Sundari Dasi', (AIR (10) 1923 Cal 685). 
Their Lordships have held: 

“It is settled law that although the Ct can & 
must approve of a compromise on behalf of in- 
fants, it cannot & will not force one upon them 
against the opinion of their next friend or guar- 
dian ‘ad litem’ in the action.” 

& further 

“No doubt if the Ct. found that a guardian or 
next friend was acting improperly & against the 
infant’s interests in refusing to assent to an ar- 
rangement which appeared clearly beneficial to* 
them, steps might be taken to remove him & sub- 
stitute some other person.” 

In the case of ‘Hanuman Rai v. Jagdis Rai‘, AlBf 
(3) 1916 Pat 223, a Bench of this Ct. has held 
that it is open to a guardian to withdraw the 
appln. for leave to enter into an agreement at ajoy 
time before the leave of the Ct. was granted, 

(8) On a review of the authorities mentioned 
above, it is clear that if it is intended that minors 
to an action be bound by a compromise, then 
guardian or the next friend of the minor must 
apply for the leave of the Ct. to enter into the 
compromise & if the guardian refuses to do so 
a compromise cannot be forced on the minor con-^ 
cemed although, In the opinion of the Ct the; 
terms of the proposed compromise may be baifr 
ficial to the minor. It is the guardian or the new 
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friend alone who can decide for himself whether 
or not he should obtain Ihc leave of tlie Ct. to 
entei* into a compromise. If he chooses not to 
apply for leave, then no compromise could ari'ect 
the interest of the minor & the minor is not bound 
by any compi'omise which may have been entered 
into between the parties co the action. 

19) It was contended by Mr, Sanyal, the learned 
counsel for tlie resps. that Abhaykumar fSingh 
being the karta of the joint family, of which the 
minors are members, & it having been found by 
the Ct. below that he had entered into the com- 
promise, the compromise should be held binding 
upon the minors as well. That the family of 
the applts. is joint, is not admitted by Mr. G. O. 
Muklierji, learned counsel for the applts. Even 
if the family was joint & Abhaykumar Singh was 
the karta of the family, the resps. cannot get any 
advantage out of it. In the first place, the minors 
& under the guardianship of their respective 
fathers & as such the provisions of O. 32, R. 7 
will apply & the powers of the karta of a joint 
Hindu family must be subject to the provisions 
of that rule, that is to say, the leave ci the Ct. 
must be asked for by the guardian to enter into 
compromise & after the leave is granted by the 
Ct., the guardian can enter into compromise. In 
the second place, one of the minors is under the 
guardianship of his father Jaikumar Singh & the 
case of the resps. being that Abhaykumar Singh 
had entered into the compromise on behalf of the 
family, the acceptance of the compromise by 
Abhaykumar Singh alone will not bind the other 
minor. It has been held by the P. C. in the case 
of ‘Ganesha Row v. Tuljaram Row', (36 Mad 295), 
that if the father was guardian-‘ad-litem* of his 
minor son, then he could not, without the leave 
of the Ct. do any act in his capacity of father or 
managing member of the family, which he was 
debarred from doing as guardian-' ad-litem’. Their 
Lordships observed that to hold otherwise would 
be to defeat the object of the enactments. Their 
Lordships were considering S. 462, Civil P. C., 
which was replaced by O. 32, R. 7 of the present 
Code. 

(10) Lastly, it was contended that if the com- 
promise is not binding on the minors, the com- 
promise is bindmg on the major applts. The diffi- 
culty in accepting this argument Is that the in- 
terest of the minors & the major applts. are joint 
& not separate, &, therefore, the compromise can- 
hot be given effect to. 

(11) In the result, the appeals are allowed with 
costs. There will be one set of hearing fee as 
all these appeals were heard together. 

(12) B. P. SINHA, J.: 1 agree. 

V,B.B, Appeals allowed. 
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Kirit Singh and .another, Pltfs.-Applts. v. Mt. 
Chandrakali Kuar and others, Defts -Resps. 

L. P. A, No. 26 of 1949, D/- 13-4-1951, from the 
decision of Shearer, J. D/- 19-10-1949. 

(а) Hindu taw — Debf — Father’s debt — Pious 
obligation of son to pay.. 

It is the priTnary duty of every Hindu to pay his 
own aebt. if for any reason he fails to pay it, the 
*putra*, or son, os the son of his father, is utider a 
pious ditty to discharge it. And this duty is not 
affected by the questkM whether the father, who 
contracted the debt or burdens the estate, is alive 
or dead. AIR (fJE) 1924 PC 50, Rel. on. 

{.para S) 

(б) Hindu Law — Debt — Father's debt — Pious 
obligation of son to discharge how far qualified. 
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The sen's obligation to discharge his father’s 
debt is not unqualified. A son is not under any 
obligation to pay. ‘inter alia', a debt of his father 
that is not 'vyavaharika' , that is, a debt for a cause 
repugnant to good morals. Thus, the son is absolv- 
ed from his obligation to discharge his father’s 
debt if it is found to be, at its inception, tainted 
with immorality or illegality. AIR UO) J343 PC 
14'3; 6 M I A 393 P C and 14 Beng L R 187 P C. Ref. 

(Paros 9, 10, 11) 

(e) Hindu Law — Debt — Father's debt — Pious 
obligation of son to discharge — Nature of debt 
when it originated to be seen — Joint family pro- 
perty sold in execution for decree for costs awarded 
against father — Sons challenging sale being in 
discharge of avyavahartka debt. 

The obligation of the sen to discharge his 
father’s debt depends upon the nature or character 
of the debt when it originated. An examination 
of the circumstances before or after the liability is 
incurred is irrelevant to ascertain the nature or 
character of the debt. If there is something illegal 
or immoral in the act of the father when the liabi- 
lity is incurred, the son is net bound to discharge 
it. If, however, the father incurs a debt {volun- 
tary or involuntary) to make good a loss caused by 
his wrongful act, such a debt cannot be said to 
he illegal or immoral, and the son cannot claim 
exemption merely because the act in consequence 
of lohich the obligatio7x tc make compensation arose 
icas an illegal or immoral act, or both illegal and 
immoral. 128 P R 1879 and 16 Mad 99, Rel. on. 

(Para 12) 

In a suit for possession filed against A, a Hindu 
governed by the Mitakshara School, A in his de- 
fence produced a hukumnama bearing the thumb 
impression of the pltf. in the suit. The defence 
was disbelieved and the suit was decreed against 
A with costs. The pltf. took out execution for costs 
and land belonging to the joint family consisting 
of A and his sons was sold in execution. Subse- 
quently in a suit brought by the sons, the sons 
challenged the sale on the ground that they were 
under no pious obligation to pay up the decree for 
costs awarded against their father A oecause he 
was guilty of a fraudulent act in that he pro- 
duced a forged hukumnama in support of the set- 
tlement of the land in favour of himself. The de- 
cree for costs, according to them was of the nature 
of avyavaharika debt. 

Held that the origin of the liability created by 
costs, awarded by Ct. in its discretion, could not be 
said to be tainted with any Ulegality or immora- 
lity, that even if A was guilty of a frc'^idulent act 
in filing a hukumnama which was not genuine, his 
conduct before the date of the decree could not 
he taken into consideration, that the decree for 
costs, was not avyavaharika and therefore, the 
sons of A were under a pious obligation to discharge 
the judgment-debt and the sale could not be 
assailed by them. AIR {30) 1943 P C 142, Rel on. 
AIR (26) 1939 Mad 528; AIR {36) 1949 Pat 515, 
Dist. 20 MLJ 89, Not foil. AIR (IS) 1928 Oudh 
10, held overruled by AIR (30) 1943 P C 142. 

iPara 15) 

(d) Hindu Law — Debt — Father’s debt — Pious 
obligation of son to pay — Distinction between 
Civil and Criminal liability of father in incurring 
debt. 

For determination of the liability of the son, a 
distinction has been made between a civil and a 
criminal liability of the father in incurring a debt. 

If the father is liable to criminal prosecution for a 
debt incurred by him, the son is not under any 
pious obligation to discharge such debt. If, how- 
ever, the liability of the father ori^nates in the 
breach of civil duty, the son cannot claim freedom 
from the obligation to discharge such debt of the 
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lather, 39 Cal 862; AIR (21) 1934 PC 238, Rel. on. 

(Para 13) 

Shambhu Prasad Singh, for Applts. — Ram 
Chandra Sinha and Lakshman Saran Sinha, for 
Resps. 


(18 WR 81 PC) 

1 lA 321: (14 Beng LR 187 PC) 
I A 126: (AIR (4) 1917 PC 61) 
I A 129: (AIR (11) 1924 PC 50) 
I A 350: 56 All 548: (AIR (21) 

(30) 


(Pr 11) 
(Pr 11) 
(Pr 8) 
(Pr 8) 
1934 PC 


Cases referred to: 

(1854-57) 6 MIA 393 
(’75-76) 

(’17) 44 
(’24) 51 

(*34) 61 

238) (Pr ^3) 

(’43) AIR (30) 1943 PC 142: (ILR (1943) All 
727) (Prs 11, 12, 13, 14, 16. 17, 18, 19) 

(’84) 6 All 234: (1884 AWN 47) (Pr 13) 

(’39) AIR (26) 1939 Bom 289: (ILR (1939) Bom 
533 PB) <Pr 19) 

(’97) 24 Cal 672 (Pr 13) 

(’10) 11 CL J 599: (14 CWN 659) (Prs 16, 

(’12) 39 Cal 862 : (12 I C 609) (Pr 

(*79) 128 PR 1879 (Pr 

16 Mad 99: (3 ML J 1) (Prs 12, 13, 14) 

31 Mad 161: (17 M L J 613) (Pr 13) 

27 Mad 71 (Pr 13) 

31 Mad 472: (3 CrLJ 147) (Pr 13) 

(’09) 19 ML J 759; (4 IC 1090) (Pr 

CIO) 4 IC 105: (20 MLJ 89) (Pr 

(’39) AIR (26) 1939 Mad 928: (1939-2 MLJ 499) 

(Pr 17) 

(’28) AIR (15) 1928 Oudh 10: (106 10 392) 

/Pr 17» 


17) 

13) 

12) 


C93) 

(’04) 

C04) 

(’08) 


13) 

17) 


(’49) 28 Pat 165: (AIR (36) 1949 Pat 515) 

(Prs 17, 18) 

LAKSHMIKANTA JHA, C. J. : 'This is an 
appeal under the Letters Patent from a Judg- 
ment of Shearer, J. upholding the concurrent deci- 
sions of the courts below & dismissing the suit. 


(2) The facts relevant to the point for decision 
may oe shortly stated as follows; One Raghu- 
nandan Singh, father of the pltfs. along with one 
Awadh Singh, claimed raiyati interest in 19.5 
acres of bakasht land situated in an estate belong- 
ing to Mt. Chandrakali Kuar, deft. 1. A dispute 
arose between the parties over the possession of 
this land & a proceeding under S. 144, Cr. P. O., 
was started, which terminated in favour of Raghu- 
nandan & Awadh. Consequently, Chandrakali 
Kuar, along with her gi’anddaughter in whose 
favour she had executed a deed of gift, instituted 
a suit (Title Suit No. 113 of 1941) for possession 
of the disputed land against Raghunandan & 
Awadh. Raghunandan contested the suit & his 
defence was that Chandrakali had settled the land 
in dispute with him & Awadh under a ‘sada patta'. 
In support of his rase he produced a hukumnama, 
which admittedly bore the thumb impression of 
Chandrakali, & several rent receipts. The defence 
was disbelieved & the suit was decreed on 13-5- 
J.941, with costs. Raghunandan & Awadh pre- 
ferred an appeal which was also dismissed on 30-4- 
1942. Thereupon they preferred a second appeal 
to this Ct. During the pendency of the second 
appeal Raghunandan died, & on his death the 
pltfs., along with their brother Baliram (since 
deceased), were substituted. This second appeal 
was also dismissed with costs on 3-12-19^. 

(3) During the pendency of the appeal in the 
first appellate Ct. Chandrakali took out execution 
for coste of the trial Ct. against Raghunandan & 
Awadh in Execution Case No. 998 of 1941, & 5.10 
acres of land belonging to the Joint family con- 
sisting of the pltfs. & Raghunandan was sold on 
20-1-1942, at Ct. sale & purchased by Chandrakali 
for Rs. 215/- & she later on took delivery of pos- 
session of th’i land on 9-11-1944. 

(4) The present suit was instituted by the pltfs. 
on the 7-4-1945, challenging the sale on the ground 


that they were under no pious obligation to pay 
up the decree for costs awarded against Uieir 
father, Raghunandan, because he was guilty of a 
fraudulent act in that he produced a forged hukum- 
nama bearing the thumb impression of Mt. Chan- 
drakali in support of the settlement of the land 
in favour of himself & Awadh. The decree for 
costs, according to them was of the nature of 
avyavaharika debt, &, therefore, they claimed im- 
munity & sought recovery of possession of 12 
annas interest in the suit land which was claimed 
by them as joint ancestral property. The defence 
of Chandrakali Kuar was that the pltft Klrjt 
Singh was himself a party to the fraud along 
with his father Raghunandan, that the decree for 
costs awarded against the pltfs. was not at all 
of the nature of avyavaharika debt & that the 
sale held in execution of the decree for costs was 
binding on them. 

(5) ’The trial Ct. held that the decree for costs 
was not an avyaharika debt $i that the pltfs. were 
under pious obligation to pay the same. The suit 
was accordingly dismissed. On appeal, the learned 
subordinate Judge upheld the decision of the trial 
Ct. On second appeal, Shearer, J. also took the 
same view & dismissed the appeal. 

(6) The question for determination is whether 
the pltfs. who are governed by the Mitakshara 
school of Hindu law, can impeach the sale on 
the ground that having regard to the nat^e of 
the Judgment-debt, they were under no liability 
to pay it & the doctrine of pious obligation could 
have no application. The contention of Mr. Sham- 
bhu Prasad Singh, for the applts., is that the Judg- 
ment-debt created under the decree of the Ct. Is 
avyavaharika because Raghunandan used a forged 
document in support of his case. 

(7) On a review of the Hindu law texts, to which 
I shall presently refer, & the judicial pronounce- 
ments, I think the applts’ contention roust faiL 
According to Smritis, if a Hindu dies indebted, he 
goes to heU. For Katyayana ordains : 

^ ^ ^ H 

“He who having taken a debt or the like does 
not pay it back to the creditor (or owner) is bmn 
in the (latter's) house as a slave or a servant 
.(for wages), a wife, or a beast.” (Katyayana- 
smriti by P. V. Kane, V. 591, p. 239). 

If, however, a Hindu father fails to pay his own 
debt for any reason, a duty is cast upon his son 
to discharge it. For Brihaspati ordains: 

3TW ^ 1 

“In the absence of the debtor, his sons should 
pay the debt”. (Brihaspati 11.47: Dr. Ganganath 
Jha’s 'Hindu Law In its Sources', p. 203). 

“The son shall pay off his father’s debts before 
paying his own debts”. (‘Brihaspati’ 11.48: Dr. 
Ganganath’s ‘Hindu Law in its Sources’, p. 206) . 
Similarly, Narada enjoins : 

3Td: f^lHT I 

"The son should try his best to absolve his fattier 
from debt”. (Dr. Ganganath Jha's ‘Hindu Law in 
ite Sources’, p. 203). 

“On the death of the father, ttie sons divided 
or undivided — shall pay his debt In proportion 
to their shares.” (‘Narada* 4.2: Dr. Gai^;aiiatli 
Jha’s 'Hindu Law in Its Sources’, p. 205). 
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“Fathers wish to have sons on their own ac- 
count, thinking in their minds, ‘He will release me 
from all obligations towards superior & inferior 
beings',” (i.e, from the debt which he owes to 
his ancestors k from creditors). (‘Naradlya 
Dharma Sastra', by Dr. J, Jollyt p. 15, V, 5). 

Yajnavalkya also lays down the rule thus; 

atP^rt I 

“When the father has gone abroad, Is dead or 
is immersed in difficulties, his debt should be paid 
by the sons & grandsons, when established by wit- 
nesses in case of a dispute.” (‘Yajnavalkya’, 2.50 : 
Dr. Ganganath Jha’s 'Hindu Law in its Sources’, 
p. 203). 

Likewise Katyayana says: 

fN’ufjiSH i\^VM ^si5‘5Tid; I 

“Even when the father is alive, — if he is stricken 
by disease, or has gone away from the country, — 
his sons shall pay his debt after twenty years." (Dr. 
Ganganath Jha’s Hindu Law In its Sources’, Vol. 
X, p. 204). 

“If the father is stricken by disease, or insane, 
or too old, or has been away from the country for 
a long time, the sons should be made to repay his 
debt." (Dr. Ganganath Jha’s ‘Hindu Law in its 
Sources’, Vol. I, p. 205). 

frPiW: 1) 

“Even when the father is at home, — if he 
happens to be blind from birth, or an outcast or 
Insane, or suffering from consumption, laucoder- 
ma & such other foul diseases, — his debt, when 
proved, should be paid by his son." (Dr. Ganga- 
nath Jha’s ‘Hindu Law in its Sources’, Vol. I, p. 205). 

(8) Prom the texts quoted above, it appears that 
|it is the primary duty of every Hindu to pay his 
own debt. If for any reason he fails to pay it, the 
‘putra’, or son, as the son of his father, is imder 
a pious duty to discharge it. According to some 
smritis, however, the son’s liability arises cn the 
death of his father, whereas, according to others, 
it arises even in his lifetime. There was diverg- 
ence of judicial opinion on this point. In ‘Sahu 
Ram Chandra v- Bhup Singh', (44 I A 126 at p. 131) 
the Privy Council held that the pious obligation 
of the son does not arise till the death of his 
father. But the controversy was set at rest by a 
later pronouncement of the Judicial Committee in 
‘Brij Narain v, Mangla Prasad’, (51 1 A 129). Their 
Lordships held 

“there is no rule that this result (I.e. liability to 
I pay antecedent debt) is affected by the question 
whether the father, who contracted the debt or 
burdens the estate, is alive or dead." 

(9) The son’s obligation to discharge his father’s 
debt, however, is not unqualified. There are cer- 
tain kinds of debt which, according to the smritis, 
he is not bound to pay, as would appear from the 
'following texts : 

JF 35fr ^FgfT^V^F II 


“The son shall not be liable to pay the father’s 
debt, on account of surety-money, or a futile gift 
or gambling debts, or debts due to liquor, or the 
balance of fines & taxes.” (‘Manu’ 8.159 : Dr. 
Ganganath Jha's ‘Hindu Law In its Sources’, VoL 
I, p. 207). 

“The son may not pay the paternal debt which 
was contracted for the purposes of spirituous liquor, 
lust or gambling, or which is due as the balance 
of an unpaid fine or toll as also a gift without 
any consideration." (‘Yajnavalkya’, Gharpure’s 
‘Mitakshara’, p. 73, V. 47). 


* ^ 




II 


sa 

* * vr ■ 


“That debt which descended hereditarily from 
the grandfather, which was ascertained by the 
father (i.e. the son of the grandfather) as due, 
which is free from taint & which was not repaid 
by the sons (of the grandfather) should be paid 
by the grandsons.” (This is the view of the 
Bhrigu). (Katyayana in Smritichandrika, p. 297),* 


“The sons shall not be made to pay surety- 
money, trade-duties, debts due to gambling or drink- 
ing or fines.” (‘Gautama’ 12.41 : Dr. Ganganath 
Jha’s ‘Hindu Law in its Sources’, Vol. I, p. 207). 


3^F5F M 

“Debts due to liquor, gambling, futile gifts, gifts 
promised in lust or anger, surety-money, balance of 
fines & taxes, — these debts of^ the father the 
son shall not be made to pay". (‘Brihaspati’ 11.51 : 
Dr. Ganganath Jha’s ‘Hindu Law in its Sources’, 
Vol. I, p. 207). 

^rr ^f i 

fT ^icTs 4 d 35'^ ^ II 

"Fine or balance of fine, tax or balance of tax, 
or what is not proper, — such debts of the father, 
the son shall not pay." (Dr. Ganganath Jha's 
‘Hindu Law in its Sources’, Vol. I, p. 208). 

(10) A summary of the texts quoted above shows 
that a son is not under any obMgation to pay the fol- 
lowing debts of his father : (1) debts due for spiii-1 
tuous liquor; (2) debts due for lust; (3) debts due 
for gambling; (4) unpaid fines; (5) unpaid tolls;. 
(6) futile gifts, or gifts without any consideration! 
or promised in lust or anger; (7) suretyship debts; 
& t8) debts that are not vyavaharika. 

(11) There is a divergence of opinion among 
the Nibandhakars regarding the interpretation of 
the phrase "na vyavaharikam" which finds place 
in the text of Hshanas (this text is also attri- 
buted to Vyas in Vivada Chintamani & other nl- 
bandhas. Vachaspati Misra in his Vivada Clnta- 
mani interprets it as “Vyavahara Bahishkritam 

( ). Mitra Misra In his Vlr- 

mitrodaya says that it means “surapanadinimitr 
tam" ( ?rrivmrrT ), that is, incurred for 

the purpose of liquor & the like. Nilkantha, though 
he quotes the verse of Ushanas In his Vyavahara 
Mayukha, does not attempt to explain the ex- 
pression. but Mandlik translates it as “not proper",. 
Colebrooke, however, translates the expression asj 
“debt for a cause repugnant to good morals". The 
sharp difference of opinion among the Nibandhar 
kars as to the precise import of the term led to 
a divergence of judici al opinion In its English 

• [SeeP. V. Kane: Katyayanasmritiwirodhara, V. 555-Ed.] 
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rendering in cases in which the decision depended 
upon the interpretation of the text. The Privy 
Council in ‘Hemraj v. Khem Chand’, (AIR (30) , 
1943 PC 142 at p. 146), on a review of the cases 
bearing on the point, accepted Colebrooke’s trans- 
lation of the expression as correct, being the 
nearest approach to the spirit of the text, & set at 
rest the controversy as to its precise meaning. In 
this connection it is relevant to quote the obser- 
vation of their Lordships, which runs thus : 

“Having regard to the principles underlying the 
rule of ‘pious obligation’, which forms the foun- 
dation for the son's liabiUty, their Lordships think 
that the translation of the term Avyavaharika as 
given by Colebrooke makes the nearest approach 
to the true conception of the term as used in the 
Smrithi text, & may well be taken to represent its 
correct meaning.” 

It is, however, clear from the texts & also autho- 
rities that the son is absolved from his obligation 
to discharge his father’s debt if it is found to be, 
at its inception, tainted with immorality or ille- 
gality. Lord Knight Bruce in ‘Hunoomanpersaud 
Pandey v. Mt. Babooee Munraj Koonweree*, (6 
MIA 393 at p. 421), said: 

“Unless the debt wa^ of such a nature that it 
was not the duty of the son to pay it, the dis- 
charge of it, even though it affected ancestral 
estate, would still be an act of pious duty in the 
son. By the Hindoo Law, the freedom of the son 
from the obligation to discharge the father's debt, 
has respect to the nature of the debt, & not to 
the nature of the estate, whether ancestral or 
acquired by the creation of the debt.” 

In ‘Girdharee Lall v. Kantoo Lair, 1 I A 321 : ( 14 
Beng LR 187 PC), the Privy Council quoting this 
passage observed: 

“That is an authority to shew that ancestral 
property which descends to a father under the 
Mitakshara law is not exempted from liability to 
pay his debts because a son is born to him. It 
would be a pious duty on the part of the son to 
pay his father’s debts, & it being the pious duty 
of the son to pay his father’s debts, the ancestral 
property, in which the son as the son of his father 
acquires an interest by birth, is liable to the 
fathers debts.” 

(12) The obligation of the son to discharge his 
father’s debt depends upon the nature or charac- 
ter of the debt when it originated — an examina- 
tion of the circumstances before or after the lia- 
bility is incuiTed is irrelevant to ascertain the 
nature or character of the debt. If there is some- 
thing illegal or immoral in the act of the father 
when the liability is incurred, the son is not boimd 
to discharge it. If, however, the father incurs a 
debt (voluntary or involuntary) to make good a 
loss caused by his wrongful act, such a debt can- 
not be said to be illegal or immoral, & the son 
cannot claim exemption merely because the act 
in consequence of which the obligation to make 
compensation arose was an illegal or immoral act, 
or both illegal & immoral. Suppose, for Instance, a 
father steals a property, but later on repents, & 
being unable to restore the stolen property makes 
good the loss by incurring a debt. Such a debt 
cannot' be said to be immoral or illegal In its 
origin because the purpose of the debt is highly 
moral. A son cannot be absolved from liability to 
pay such debt simply because the father was guilty 
of an immoral act when he committed the theft. 
In support of this ^dew I may refer to the case 
of ‘Kartar Singh v. Harjl Mai’, (128 P R 1879 at p. 
374). & ’Natassayyan v. Ponnusami’, (16 Mad 99). 
In ‘Kartar Singh’s case’, one B. S. stole and con- 
verted to his own use certain property belonging 
to H. M. who sued & obtained a decree for the 
value of the property. In execution of the decree 
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some ancestral property belonging to B. S. was 
attached for the purpose of being sold in satisfac- 
tion of the decree. N. S., a son of B. 'S., brought 
a suit through his guardian to set aside the attach- 
ment on the ground that the ancestral property 
was not liable to his father’s debt, such debt having 
been contracted for an immoral purpose. It was 
held that the property was liable to be attached 
& sold m satisfaction of the pltf’s decree. Plowden, 
J., in the course of his judgment, observed: 

“Granting that the son may go behind the de- 
cree, it is impossible to hold that the debt created 
by the decree is a debt contracted for an illegal 
or immoral purpose, merely because the act from 
which the obligation to make compensation arose 
was an illegal or immoral act, or both illegal & 

immoral The most analogous case would be 

that of a father who had voluntarily contracted 
to compensate the person whom he had by a cri- 
minal offence deprived of property. A debt created 
by such a contract could not without an utter 
perversion of language be styled a debt contracted 
for an illegal or immoral purpose; on the contrary, 
it would be a debt contracted for a highly moral 
as well as lawful purpose, & the case of a debtor 
enforcing an obligation to pay an ascertained sum 
by way of such compensation stands upon at least 
as sound a basis, though the obligation be unwil- 
lingly contracted under lawful compulsion.” 

In ‘Natasayyan v. Ponnusami’, (16 Mad 99), a 
decree was. obtained against a Hindu for money dis- 
honestly retained by him from the pltf’s family 
to which he was accountable In respect of it. The 
j. D. having died, the D. H. sought to attach in 
execution property of the family which had 
ed into the hands of his son by survivorship. The 
sons objected that such property was not liable 
to attachment & the D. H. was referred to a regu- 
lar suit. Thereupon he brought a suit against the 
sons. It was held that the sons were not en- 
titled to g6 behind the decree except for the pur- 
pose of showing that the judgment debt was im- 
moral or illegal in its origin. In that case the 

learned Judges observed: 

“Upon any intelligible principles of morality a 
debt due by the father by reason of his having 
retained for himself money which he was bound 
to pay to another would be a debt of the moOT 
sacred obligation, & for the non-discharge of which 
punishment in a future state might be expected 
to be inflicted, if in any. The son is not bound 
to do anything to relieve his father from the 
consequences of his own vicious indulgences, but 
he is surely bound to do that which his father 
himself would do were it possible, viz., to restore 
to those lawfully entitled money he has unlaw- 
fully retained.” 

This passage has been quoted with approval m 
‘Hemraj’s case’, (AIR (30) 1943 PO 142), to which 
1 shall refer hereafter in detail. 

(13) For determination of the liability of the 
son, courts in India have drawn a distinction 
between a civil & a criminal liability of the father 
in incurring a debt. If the father is liable to cri- 
minal prosecution for a debt incixrred by him, the 
son is not. under any pious obligation to discharge 
such debt. If, however, the liability of the father 
originates in the breach of civil duty, the son 
cannot claim freedom from the obligation to dis- 
charge such debt of the father. Mookerjee J. ln| 
'Chhakauri Mahton v. Ganga Prosad’, (39 Cal 
862 at pp, 871-72) observed: 

“The cases of ‘Mahabir Prasad v. Basdeo Singh, 
(6 All 234); /Pareman Dass v. Bhattu Mahton*, 
(24 Cal 672); & ’Me Dowell & Co., Ltd. v. Ragava 
Chetty’, (27 Mad 71), seem to negative the Mi- 
lity of the son under such circumstances, while 
the cases of ‘Natasayyan v. Ponnuswami’, (16 Man 
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99) ; ‘Venkappayya v, Krishna Chariya’, t31 Mad 
161); & ‘Gurunatham v. Ragliavalii Chetty', 131 
Mad 472), apparently support the liability ol the 
son. These cases, however, may possibly be re- 
cojiciled if we recognise the distinction between a 
criminal offence & a breach of civil duty. In the 
first three cases, the father was guilty of criminal 
misappropriation as regards sums of money for 
which he was accountable; while in the second 
set of three cases, the father merely failed to ac- 
count for the money received by him, & his fail- 
ure to do so constituted nothing more than a 
breach of civil duty. The distinction is real 
though refined, Si was recognised in ‘Medai Tiru- 
malaiyappa Moodeliar v, Veerabudra’, (19 MLJ 
759), where it was ruled that if a debt was in- 
curred by an agent, his son was liable to pay the 
debt & the liability of the son was not affected 
by the circumstance that the father subscQuently 
misappropriated the sum or made himself crimi- 
nally liable. The case last mentioned consequently 
supports the view that, where the taking of the 
money itself is not a criminal offence, a subse- 
quent misappropriation by the father cannot dis- 
charge the son from his liability to satisfy the 
debt: but the position is different if the money has 
been taken by the father & misappropriated under 
‘circumstances which render the taking itself a 
criminal offence.” 

The rule formulated by Mokherjee, J. was recog- 
nised by the Judicial Committee in "Toshanpal 
Singh V, Dist. J. of Agra’, (61 I A 350; 56 All 548). 
In that case a father had incurred liability to a 
school committee, of which he was secretary, the 
total liability amounting to nearly Rs. 43,000/-. The 
p. C. found on the evidence that the father had mis- 
appropriated part of this sum amounting to about 
Rs. 30,000/- for which he could have been prose- 
cuted for criminal breach of trust, & accordingly 
the sons were absolved from the liability for that 
amount, but with regard to the balance for which 
the father did not incur any criminal liability 
for prosecution, the sons were made lictble. In 
'Hemraj’s case*, (AIR (30) 1943 PC 142), again 

their Lordships observed: 

"It has now been definitely established by the 
decision of this Board in '61 I A 350', that a son 
is not liable to pay a debt created by his father 
which would render the father liable to criminal 

prosecution.” , , , , - „ 

(14) On a review of the relevant decisions bear- 
ing on the point, the general principle on which 
a son’s obligation to discharge his father s debt 
js to be determined has been laid down by the 
Judicial Committee in ‘Hemraj v. Khem Chand’, 
(AIR (30) 1943 PC 142), The facts of that case 
were as follows ; Hemraj & Danpal, with others, 
formed a joint family. Hemraj, on behalf of him- 
self & another, filed a suit for partition of joint 
family property against Danpal & the other mem- 
bers of hiR branch of the family. The subject 
matter of the pEirtition included a promissory nt^e 
^executed in favour of Danpal by ^ certain of the 
family debtors. The partition suit was referred 
to arbitration & a deerree in terms of the award 
was passed. The promissory note was allotted to 
Hemraj under the award. It was provided under 
the award that Danpal should produce the award 
in Court within seven days of the decree. 
did not file this document within the specified 
time but he filed instead, without 
to Hemraj, another document, executed by the 
fiame debtors on a different date, Hemr^ filed 
his application for execution & Jater on D^pai 
filed the promlssorj’' note which had been allotrea 
to Hemraj, but by that time the^cl^m 
tiandnote had become time-barred. Hemraj tner^ 
fore» filed a suit against Danpal, claiming from 


him the amount due under the promissory note 
on the ground that Danpal was indebted to him 
under the award & was, therefore, liable for the 
debt due under the handnote which he (Danpal) 
allowed to be barred by limitation, impleading the 
executants of the note also as defts. It was ad- 
mitted in the suit that the other document which 
had been filed by Danpal instead of the document 
in question was a forgery. It also appeared that 
Danpal allowed the i^rornissory note to become 
barred by acting fraudulently towards Hemraj. 
The suit was dismissed against the executants of 
the note as time barred but it was decreed against 
Danpal, From the decree passed against Danpal 
an appal was preferred by him, & during the 
pendency of the appeal he died. Hemraj took out 
execution of the decree against the sons of Dan- 
pal, & they objected to the execution being taken 
out against them on the ground that the debt was 
created by the misconduct and stupidity of Dan- 
pal; therefore, there was no liability on them to 
pay the debt & the ancestral property in their 
hands was not liable to be attached & sold. On 
these facts the question that arose for decision 
before the Judicial Committee was whether the 
sons were under a pious obligation to discharge 
the judgment-debt, notwithstanding the fact that 
their father filed a forged document & failed to 
carry out his duty under the award. Their Lord- 
ships held that the sons were liable, & the prin- 
ciple for fixing the liability of the son was enun- 
ci^ted. tlius i 

“That the doctrine has reference to the nature 
or character of the debt which creates the liabi- 

ity can hardly be disputed It also appears 

to be clear on principle, & on authority, that exa- 
mination of the nature or character of the debt 
should be made with reference to the time when 
it originated, in other words, when the liability 
was first incurred by the father. If, on such exa- 
mination, it is found that at its inception the debt 
was not tarnished or tainted with immorality or 
illegality, then it must be held that it would be 

binding on the son The rule is not rigid but has 

to be applied with reference to the circumstances 
of each case.” 

Quoting with approval the passage from the judg- 
ment of the learned Judges of the Madras H. C. 
in 'Natassayyen v. Ponnusami', (16 Maci 99 at p. 
104), which i have already quoted, their Lordships 
further observed: 

“The subsequent dishonest conduct of Danpal, 
which led to the suit k the decree, so much relied 
upon by the Cts. in India & made the basis of 
their decision cannot in their Lordships’ view 
affect the nature of the father’s debt which at 
its inception was a just & true debt. As no such 
immorality or illegality in the nature of the ori- 
ginal debt as would absolve them from the obli- 
gation to discharge it has been shown by the 
resps., the debt sought to be realised is not an. 
Avyavaharika debt & the applts. are therefore en- 
titled to proceed against the ancestral property m 
their hands in execution of the decree for payment 

of that debt.” . , . x ^ 

(15) Bearing in mind the dicta of their Lord- 
ships of the Judicial Committee, we have to 
mine the nature or character of the debt in the 
case before us at the time when the liability was 
first incurred by Raghunandan. The obligation, it 
may be observed, was unwillingly incurred by him 
under a lawful compulsion. S. 35, Civil ?. C. gives 
a discretion to the Ct. to award costs & the Ct* 
has power to determine by whom or out of what 
property & to what extent such costs are to be 
paid If by virtue of such power the Ct. awarded 
costs to the resps. In the exercise of its discretion, 
the origin of the liability so created cannot bel 
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;sald to oe tainted with any Illegality or Immo- 
rality. Even if Raghunandan was guilty off a 
fraudulent act in filing a hukumnama which was 
not genuine, his conduct before the date of the 
decree cannot be taken into consideration. The 
decree for costs, in my view, cannot be said to 
be Avyavaharika. The pltfs., therefore, as sons 
of Raghunandan, are under a pious obligation to 
discharge the judgment-debt & the sale cannot be 
assailed by them. 

(16) A similar point arose in 'Prayag Sahu v. 
Kasi Sahu‘, (11 OLJ 599). The point for con- 
sideration in that case was whether the sons were 
liable for the costs awarded against their father 
by an order of the Ct, It was contended that 
the sons were not liable because the debt came 
within the meaning of "Danda” or fine in the 
text of Yajnavalkya quoted in the Mitakshara, 
Chatter ji, J. held that the decree for costs could 
not come within the meaning of the word "Dand” 
because Hindu Cts. of justice did not allow costs 
to successful litigants but imposed upon the party 
who took a false plea a fine payable to the King, 
equal to the claim. He also held that the debt 
could not be characterised as Avyavaharika. The 
sons were accordingly held liable for the amount 
of costs decreed against their father. This deci- 
Bion seems to be in consonance with the deci- 
sion of the Judicial Committee in ‘Hemraj’s case', 
{AIR (30) 1943 PC 142). 

(17) In 'Lakshminarasimhamurti v. Venkata 

Jogisomayyajulu’, (AIR (26) 1939 Mad 928); 

Ramiengar v. Secretary of State*, (4 I C 105); 
^Mohammad Ali v. Jhao Lai’, (AIR (15) 1928 
Oudh 10), & 'Darbeshwari v. Raghunath’. (28 Pat 
165), it was held that a decree for costs Is avya- 
vaharika debt & the son is not liable to pay such 
debt. Mr. Shambhu Prasad Singh strongly relied 
upon these cases in support of his contention. In 
my opinion, after the decision of the judicial 
committee in 'Hemraj’s case’, (AIR (30) 1943 PC 
142), a decree for costs cannot be said to be 
avyavaharika, for the liability is created oy an order 
of the Court in the exercise of its discretion. The 
origin of the debt, therefore, cannot be said to be 
tainted with illegality or immorality. The cases 
relied upon by Mr. Shambhu Prasad Singh are, 
moreover, clearly distinguishable & the decisions 
In those cases must be read with reference to the 
facts arising therein & cannot be taken to be of 
general application. In ‘Lakshminarasimhamurti 
V. Venkata Jogisomayyajulu’, (AIR (26) 1939 Mad 
028), the decree for costs was made against the 
father personally, although he was not a party 
to the suit. Therefore, this case has no application 
even if it be assumed that it was correctly decided. 
In ‘Ramiengar v. Tlie Secretary of State’, (4 IC 
105), the father had brought a suit la 'forma pau- 
peris’ as next friend of his minor .son to esta- 
blish his adoption & recover possession of pro- 
perty. The alleged adoption was found to be false 
& the suit was dismissed & the father was 
directed to pay costs. The point that arose for con- 
sideration was whether the son was liable for the 
costs awarded against the father who was guilty 
of an immoral act in bringing a suit which he must 
have known to be false. It was held that the 
son was not bound to pay the costs, & the costs 
were treated as fine within the meaning of Hindu 
law texts. For the reasons given by (Jhatterji, 
J. in ‘Prayag Sahu's case’, (11 CLJ 599), the deci- 
sion cannot be supported. Moreover, the decision 
in this case is against the dicta of the Judicial 
committee in ‘Hemxaj’s case’, (AIR (30) 1943 P O 
142). In ‘Mohammad All v. Jhao LaT, (AIR (15) 
1928 Oudh 10), it was held that the son is not 
liable to pay costs In suits brought & defended by 
the father on false & dishonest groimds. But this 


decision clearly stands overruled after the decision 
of the P. C. in ‘Hemraj’s case’, AIR (30) IMI 
PC 142). 

(18) iVLr. Sambhu Prasad Singh strongly rOUoit 
upon the decision of this Ct. in ‘Darbeshwatl v. 
Raghunath’, (28 Pat 165). In my opinion this 
though it apparently lends support to his conteo- 
tion, is clearly distinguishable. There arc certain 
observations in this case which are contrary to the 
dicta of the P. C. in ‘Hemraj’s case’, (AIR (30) 
1943 P C 142). I would have been inclined to VS[et 
the present case to <a larger Bench if 1 were satisfied 
that the proposition of law laid down in that case 
could be taken to be of general application. Xn that 
case the facts were as follows; One Tejan Tewail 
succeeded to the property of one Bisundayal Tewart 
as his next reversioner. Tejan sold the proper^ IQ- 
herited by him to one Darbeshwari who obttdned 
possession thereof. Several years after, one Sarjug 
Prasad obtained a fraudulent & collusive sale deed 
from Ramphal Dubey who claimed to be the 
daughter’s son of Bisundayal. Sarjug having fail- 
ed to obtain possession brought a title suit against 
Tejan’s vendee for recovery of possession of the 
lands alleged to have been purchased by him. 
The Munsif decreed the suit, but on appeal the 
Dist. J. set aside the decree. This Ct. dismissed 
the second appeal & awarded costs to the vendee 
who was deft. 1. In execution of the decree, the 
entire joint family property was sold by the 
cuting Ct. & purchased by the deft 1 himseit 
The sale was ultimately confirmed & deft X 
was granted dakhaldehani. Thereupon Sarjugle 
son brought a suit alleging that the decree for coefce 
was an immoral debt & his share in the jolnl 
family property was not liable to be sold. The SUM 
was contested on the ground that the pltf. WM 
under a pious obligation to pay the decree for 
costs made against his father & the entire jofiol 
family property was liable for the payment there- 
of. On these rival contentions the subordinate 
Judge held that Sarjug had opposed the prevtoiB 
suit on a deliberately false claim, that the decree 
for costs was an avyavaharika debt & that the 
pltf’s share in the joint family property was no! 
liable to be sold in execution of the decree. There 
was an appeal to this Ct., & It was held that before 
instituting the previous suit Sarjug knew llmt Bbh 
undayal had no daughter, that Ramphal was nol 
the latter’s grandson, & that he had no valid 
title to the property conveyed by the kebala. On 
these facts it was held that 

"the costs incurred by Sarjug in the present case 
in prosecuting the previous suit was Avyavaharilea 
debt for which the son Is not liable k his share 
cannot be sold for payment of the decretel 
amount.” 

In the case before us, there Is no finding thafl 
the hukumnama produced by Raghunandan wae 
a forged & fabricated doGument, On the other 
hand, the finding is that pltf. 1 hims^ wee 
Cjonducting the previous litigation & after the 
death of Raghunandan the pltfs. were substthlted 
in his place in this Ct. The learned suboxdhuti 
Judge has also found that pltf. 1 bad beoi 
instrumental in taking the thumb impresslcm d 
deft. 1 on a blank paper. It has been fintber 
found that the pltfs’ father had tried to aotpilie 
the land on behalf of the joint family & the 
attempt had been made by him to the IknowledgO 
of the pltfs. In fact, the second appeal diicli 
had been filed in the previous case by Radnn 
nandan was, after his death, prosecute by hti 
sons, including the present pltfs., after getttni 
themselves substituted in his place. Xn the eti^ 
cumstances, even cn the findings of fact. It can- 
not be said that the pltfs. were under no plooa 
obligation to pay the judgment-debt. 
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(19) Mr. Shambhu Prasad Sln^h also relied upon 
•Govlndprasad Tewarl v. Raghunathprasad', (AIR 
(26) 1939 Bom 289). The Question as to the llabl* 
Uty of the son for payment of costs did not arise 
In this case. Therefore it is not necessary to 
consider whether certain dicta laid down in that 
case hold good after the F. C. decision in *Hem- 
raj’s case’, (AIR (30) 1943 PC 143). 

(20) In my opinion, the decision of the Cts. 
below is correct & Shearer, J. has rightly dismissed 
the suit. The appeal is accordingly dismissed with 
costs. 

(21) CHATTER JI, J. : I agree and there is no- 
thing which I can usefully add. 

V.S,B. Appeal dismissed. 
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B. P. Sinha & C. P. Sinha JJ. 

Bhudeb Chandra Boy — Applt, v. Satya 

Narain Trigunaii d other's — Resps. 

A. P. 0. 0. Noa. 116 and 123 of 1948, D/- 19-2-1951. 

Limitation Act (1908), Art. 182 — Revival of execu- 
tion appln Order for dismissal for default —When 

operates as final disposal ol execution case — Test. 

The crueial test for determiniDg whether an order for 
dismissal of the exeoution case for default amounts to a 
final order terminating the execution proceedings is whe- 
ther there was anything to be done by the D. H. on the 
date the execution case was dismissed for default. If 
nothing had to be done by the D H his ezecntion case 
oannot he dismissed for default. [Para 10] 

Where, the executing Ct. accepted the report of the 
Receiver to the effect that he would be making paymenlg 
to the D H, and that the latter should not execute the 
decree against the estate which waa In his charge and 
dismissed the execution case for default : 

Held that the order dismissing the execution case for 
default was a routine order only indicating that the case 
sbonld'not be shown as pending for administrative pur- 
poses of returns. It only meant that the record be sent 
to the Record Boom to be recalled when necessary and the 
Bofaseguent execution appln. must be treated as one 
merely for the continuation of the original proceeding. 

[Para 9] 

Anno. Lim, Act, Art. 182, N. 143. 

(b) Civil P. C. (1908), O. 21, R. 2 — Limitation for 
certification. 

There is no period prescribed by the Limitation Act 
within which the D. H. has to certify payment. 

13] 

Anno. 0. P. 0., 0. 21, R. 2, N. 18. 

R. S. Chatter ji — for Applt, ; O, C. Mukherji, Lala 
Atul Chandra, S. N, Bay d P. K. Bose — for. Resps. 

C. P. Sinha J. — These are appeals by the D. H. 
Misc. Appeal No. 116 arises out of an objection 
u/s. 47, Civil P. 0, filed by the J. Ds. the objec- 
tion being that the execution was barred by limi- 
tation. Appeal NO, 123 of 1948 has been filed 
against an order u/s. 13, Bihar Money-lenders 
Aot. 1 would deal first v^itb Misc. Appeal No. 116. 
The facts giving rise to this appeal can be briefly 
put as follows : 

[2) The applt. obtained a money decree on 
4-10-1934. for a large sum of money. The present 
execution case was filed on i2-3- 1946, & in the 
execution petn. in the column which is headed as 
'*paymeDt or adjustment made if any”, it was 
mentioned that the B. H. was paid a sum of 
B8. 2,500 in instalments by the former Receiver of 
the estate of the J. Ds. once by a oheQue dated 
98.2-1046 for BS. 6,000. 


[3] There was a previous execution, No. 670 of 
1934, & an appln. was made by the D. H. for per- 
mission to attach the properties of the J.Ds. in th© 
hands of the Receiver who had been appointed in 
Execution case No. 118 of 1933 & other execution 
cases. The order numbered 104, dated 19-2- 193& 
in Execution cate No. 118 of 1933 & other cases 
mentions the following : 

“Eecolver’e reporta dated 10-2-1935 & 11-2-1935 on the 
applns. of Babu Bhudev Chandra Kai (the r resent D. H. 
applt. and Maharajo Shris Chandra Nandi for permiEsion 
to make the Receiver a party in exeeution of decree 
obtained by them against the J. Da. proprietors put up 
and considered. Aathe pleader fcr Babu Bhudev Chandra 
Bai has agreed to the Receiver’s proposal for enlisting 
his name in the Sch. of creditors of the estate in the 
hands of the Receiver, let the name of Bhudev Chandra 
Rai be entered in the list of creditore in the Receiver’s 
file aa prayed for by the Receiver ” 

It appears that after the above order was passed 
Execution Case No. 670 of 1934 was dismissed for 
default on 22-2.1935. On 9.4-1937, the applt. filed 
an appln, in the Ct. of the Subordinate Judge to 
the eflect that the applt. had consented to become 
a scheduled creditor on the report of the Receiver 
as he thought that there was a chance of his being 
repaid the amount of the decree gradually & that 
be was made a scheduled creditor on 19-2-1935, &, 
although more than two years had elapsed, the 
applt. had been paid a sum of Rs. 200 only. The 
applt. therefore, prayed for permission to execute 
his decree after making the Receiver a party to 
his execution. The receiver admitted having paid 
only a sum of Ba. 200 but opposed the prayer for 
filing the execution case on the ground that, in 
case the execution was taken out by the applt., 
the estate would suffer, &> the Receiver promised 
to make further payments. The Ct., upon the 
report of the Receiver, ordered the Receiver to 
pay to the applt. a sum of Rs. 1,000 within a 
month. It is to be noted that the Ct. which had 
appointed the Receiver of the J.-Ds.' estate in 
Execution Case No. li8 of 1933 & the Ot. in which 
the applt. had filed his appln. for execution of 
his decree was the same Ct., namely, the Sub- 
ordinate Judge’s Ct. at Dhanbad. 

(4] The applt. again filed an appln. (Ex, B.9) 
on 25-3-1938, complaining of inadequate payment 
by the Receiver to the applt. His grievance was 
that he had been paid only Bs. 1200 up to the date 
of the making of the appln. The applt. prayed, 
therefore, for permission of the Ct. to execute his 
decree. It appears that the Ct. as-ked for a report 
from the Beceiver & in the report dated 10-6-1938 
the Receiver promised that he would make regular 
payments to the applt., &, after having consider- 
ed the petn. of the applt. & the report of the Re- 
ceiver, the Ot. on 16-5-1938, ordered the Receiver 
to make reasonable payments. Prom 16-5-1936, it 
appears the Receiver went on making payments 
to the applt. 

[6] From the statement of expenditure from 
8-6-1986 to July 1940 (Ex. a) filed by the Receiver 
in t’ e Ct. of the Subordinate Judge, Dhanbad, it 
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appears that the applfc. was paid hs. 200 in 1936- 
37, NS. 1200 in 1937-38, Rs. 250 in 1938-39 & Rs. 600 in 
1939-40, the total amount being Rs. 2260. There is 
another statement of receipts & disbursements 
during the month of February 1942 (Ex. A-l), & 
from an extract from that statement the follow- 
ing may be quoted : 

‘ Ct. of the Subordinate Judge, Dhanbad, 

Filed on 7-4-1942. 

Date Particulars Voucher Amount Total Remarks 
19lh By amouQt paid No. 

Febru to Babu Bhudev 178 300 300 

ary. Chandra Eai in 
part payment of 
hit) decretal am- 
ount in execu- 
tion case No. 

570 of 31. 

Sd. B. K. Mitra, 

Receiver Shibcharan Trigunait A nephew Estate,” 
There are similar statements of receipts & dis- 
bursements during the months of April 1942, Nov. 
ember 1942 & February 1945 (vide Exs. A- 2, A-3 

A- 4) By Ex. A 2 a sum of Rs. 200 was paid, by 
Ex. A 3 a sum of Bs. 100 was paid & by Ex. A 4 a 
sum of RS. 5000 was paid by the Eeceiver to the 
D.-H. applt. & in each of these statements it is 
mentioned in part payment of his decretal 
amount in execution case No. 570 of 1935, 

[6] It appears from Ex. 1, order No. 830, dated 
21-1 1944 (sic) in Execution case No. 118 of 1933 & 
other cases that another appln. was filed by the 
D.-H. applt, for permission to proceed against 
the Eeceiver in execution of his decree, which per- 
mission was ultimately granted, & it' was folld. 
by the prsenfc execution. On 23-2-1945, a petn. 
was filed by the D.-H. in execution case No. 570 
of 1934 (ex. B) to the efifect that on the date of 
the appln. Rs. 5,000 was paid by the J. Ds. & 
that if further payment of Rs. 7,000 was made 
within two months from that date, the entire 
decree would be deemed to be fully satisfied, if 
not, the D.-H. would be entitled to execute the 
decree for the entire balance of the amount of the 
decree. It was prayed that this appln. be put on 
record of the Eeceiver’s file. 

[ 7 ] From EX. D, letter by Shibcharan Tri- 
gunait & others (J. Ds.) to the Ct. of the Sub- 
ordinate Judge, Dhanba^, dated 14-6-1945 the 

followirg may be quoted : 

. . We have no objection to yoiii* kindly disobarging 
tbs present Receiver ... We have the honour to s 
further that wo guarantee to make payments to : 

(]) * , * ■ 

(2) Babu Bhudev Chandra Rai, Ra. 7,000. 

(3) * 

(4) • ♦ 

From Ex. c, a letter by the Receiver to the Sub- 
ordinate Judge, Dhanbad, dated 18-6-1946, it 
appears that the Receiver also made a report that 
all the creditors of the estate of the J.-Ds, were 
paid except the present applt. who had a decree 
against one of the proprietors & that, according 
to the Eeceiver his due was rs. 7,000 only & the 
Receiver has given in his letter a list of creditors 
■Outstanding in which he has mentioned Babu 


Bhudev Chandra Rai, the present applt. to be 
6 n titled to Bs. 7,000 which according to him, was 
the balance outstanding. 

[8] The facts mentioned above are all admitt- 
ed. The contentions of Mr. Chatterji, for the 
applt., are, firstly, that the present execution 
case is nothing but a continuation of the former 
execution case, namely, Execution case No. 670 of 
1934 & further that the payment made by the Re- 
ceiver to the D.-H. applt. should be treated as 
payment made under the provisions of 8. 20, 
Limitation Act, that is to say, the Receiver should 
be taken to be an agent of the J.-Ds. within the 
meaning of that section. He has raised other 
points also, but, in my opinion, they are not ne- 
cessary to be considered if any of these two con- 
tentions is found to be well founded. Mr. G. G. 
Mukharji, on the other hand, argues that the 
former execution case having been dismissed, the 
present execution cannot be treated as continua- 
tion of the previous one & that the Receiver, who 
was appointed in some other execution ease, 
could not be said to be an agent of the J.-Da, 
when he made payments to the D -H. applt, 
under the orders of the Ct. appointing him a 
Receiver. 

[ 9 ] In my judgment the contention of the 
applt. that the present execution should he taken 
as a continuation of the previous execution is well 
founded. From the facts mentioned above, it is 
clear that, after the Ot., which was executing the 
decree, had accepted the report of the Receiver to 
the effect that he would be making payments to 
the present D. H. as well & that the applt. should 
not execute the decree against the estate which 
was in charge of the Receiver the order dismissing 
the execution case for default, on 22-2-1936, was 
a routine order only indicating that the 0 ^ 
should not he shown as pending for administrative 
purposes of returns. It only memt that the 
record be sent to the Record Room to be recalled 
when necessary. In view of the previous order 
of the Ct. directing the Eeceiver to make pay- 
ments to the D. H. there was nothing further to 
be done by the D. H. in furtherance of his execu- 
tion & no step had to be taken, & if no other 
step had to be taken by the D. H. it cannot he 
said that he defaulted in carrying out certain 
orders of the Ct, or in taking some step in fur- 
therance of his execution. TheD. H, had nothing 
to do & therefore, there could be no default, & the 
order dated 22-2-35 dismissing the execution ease 
No. 670 of 1934 for default is not happily 
worded. In my view what the Ct, meant was 
that the execution case should not be shown as 
pending as at that time nothing more had to be 
done. The D. H. & the Ct. executing the decree 
were to await the result of the offer of payment 
made by the Receiver. That the execution case, 
though dismissed for default, did in fact continue 
& was understood to be pending by the Gt. the 
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Beoeiver & the D. H, is apparent from the fact 
that even on dates subso^uoat to the date of dis- 
missal for default of the execution case on 22-3- 
1935, this very execution case is mentioned in 
subsequent documents & orders. It appears from 
Exs. A-1, A- 2 & A- 3. the statements of receipts & 
disbursements by the Receiver^ that the amount 
paid by the Receiver to the present D. H. applt. 
was being credited in the sxme execution case 
namely Execution Case 570 of 1934 & this brings us 
to 6-11-1942 (vide Ex. A- 3) & on 23-2-1945, the 
payment of Rs. 5,00 made by the J. Ds. was certi- 
fied & recorded in this very execution case which 
appears from the following order (order No. 854 
dated 23.2 45 in Execution Case No. 118 of 1933 & 
other cases) : 

“The D. H. of Eieeiition Case No. 570 of 1934, files a 
petn certifying payment of Rs. 5,000 file the petn, with 
record ” 

In my view Execution Case No. 572 of 1934, in 
spite of the order of dismissal for default, must 
be held to be pending & if that be so, the present 
execution case, which was taken out on 12-3.1946, 
cannot be said to be barred by time. 

[10] Mr. jVIukharji relies upon the order of 
the Gt. dismissing that execution case for default 
on 22-2-1935. In view of certain decisions to 
which I am going to refer shortly, there is no 
merit in the objection of Mr. Mukherji. In Moh- 
ammad Amirul v. Mi- Wazir Bibi, A. I. R. (5) 
1918 Pat. 454: (48 I. c, 786) a decree was attached 
by the executing Gfe. at the instance of the D. H. 
On the date fixed for orders the Ct. passed the 
order dismissing the execution case for default & 
after the execution case was dismissed for default, 
the J. D. sold the attached decree to one A. It was 
held by their Lordships that until the attached 
decree had been realised by the D. H. there was 
nothing further to be done by the D. H. in the 
execution case, so that the executing Cb. had no 
jurisdiction to dismiss the case for default. It 
was further held that, notwithstanding the order 
for dismissal of the execution ease, the attach- 
ment of the decree continue! to subsist & that, 
in that view of the matter, A the purchaser, had 
acquired no title to the decree by his purchase 
against the attaching D. H. & that A had no 
jrighb bo execute the decree. In my view, although 
Ithe facts are not the same, the case was similar to 
the case in hand. The crucial best is whether there 
was anything to be done by the D. H. on the 
date the execution case was dismissed for default. 
If nothing had to be done by the D. H. his 
execution case cannot be dismissed for default. 

[ill There is another case in which a similar 
view has been taken in the Calcutta H. C. Sm. 
Sarada Sundari v. Jabhar Ali^ 43 c. w. N. 429 : 
<A. I. B. (26) 1939 Cal. 33l), The Ot. had directed 
the property to be sold by the Nazir on a certain 
date & on that date the Nazir made a note that 
the D, H. was absent & on that basis the Ct. pas- 
sed the order. *‘Th 0 D. H. takes no steps. 


Dismissed for default”. It was held that there 
was no default on the part of the D. H. & the 
order, though in form an order of dismiasal for 
default, was an order which should bo taken in 
substance to be an order for removing the case 
from the pending file of cases & further that a 
subsequent appln. for execution was not barred 
by limitation bub was a continuation of the pre- 
vious appln. in G Ajodhya v. C. Srhiath, 26 C. 
W. N, 338: (a. I, B. (8) 1921 Cal. 472) there was also 
a similar case where the execution case was 
dismissed for default, but the Ct. held on facts 
that there was in fact no default on the part 
of the D. Hs. & it was farther held that the 
order recorded in that form must be treated as 
equivalent to an order for .striking off the case 
or removing it from the file for the convenience 
of the Gb. I would, therefore, hold that the 
present appln. for execution is a continuation of 
the previous execution, namely, Execution Case 
No. 570 of 1934 & the order of dismissal for default 
of that execution case must be held on the facts 
of this case to mean that the record of the execu- 
tion case was merely consigned to the record room 
for the convenience of the Ct. 

[1 2 ] fn the view which I have taken it is not 
necessary to consider & decide any other point 
which has been raised by the learned counsel 
appearing on behalf of the applt. or the resps. 

[13] The Ct. below has dismissed the execution 
case on the ground that the execution was barred 
by limitation upon its finding that the payments 
were not certified & recorded within three years 
of the present execution. It is now settled beyond 
all doubt that there is no period prescribed by the 
Limitation Act within which the D, H. has to 
certify payments, & this point has been conceded 
by Mr. Mukherji. I would accordingly hold that 
the execution was not barred by limitation & 
that it should proceed in accordance with law. 
The order of the Ct. below is set aside & the 
appeal is allowed with costs. 

[14] The other appeal is in respect of the valua- 
tion of the properties &' was nob art^ued at the 
time of hearing. It is, therefore, dismissed, but, in 
the circumstances, without costs. 

[15] B. P. Sinha J. — I agree. 

V,B.B, Oy'der accordingly, 

A. I. B. (38) 1931 Patna 693 [G. N. 167,] 
IjAKSHiUKANIA JhA 0. J. EeUBKN J. 

Gokaran Prasad Singh — AvpU> v. Ghhotey 
Narayan Singh S others — Besps. 

A. F. 0. D. No. 181 of 1916, D/- 24.1-1951. 

(a) Civil P. C. (1908), S, 11 -Competency of Court 

Test Decision regarding part of claim in previous 

suit— Effect. 

The words “in a Oourb competent to try Buch subse- 
quent suit,” must refer to the jurlsdietion of tho Ot. at 
tbe time when first suit was brought, that is to say, if 
the Ot, which tried the first suit was competent to try 
the Bubsequent Guit if then brought, the decision of euch 
Ot. would be conolusiTe, although on a subsequent date 
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by a rise in the value of such property or from any other 
cause the said Ct. ceased to be the proper Ct, so far as 
pecuniary jurisdiction is concerned, to take cognizance of 
a suit relating to that property. Case law referred. 

Where, therefore, in such a caee a decision has been 
given by a competent Ct. in a previous suit, regarding 
part of the claim in the subsequent suit, & where both 
the suits are betsveen the same parties & the causes of 
action relating to part of the claim are the same, that 
much part of the claim should be excluded from the sub- 
sequent suit, being barred by the principle of res 
judicata. [Para 9] 

Anno. Civil P. C., S. 11, N, 97 Pt, 1, 2, 3. 

fb) Civil P. C- (1908), S. 11 — Principle of estoppel 
by record’ — Abrogation of, by S. 11. 

Per lleuben J. — The euactmenb of S. 11, Civil P. 0. 
does not do away with the principle of ‘estoppel by 
record' which still exists. Principle explained. Case law 
discussed. 35 Cal. 353, declared wrony to this extent. 

[Para 17] 

Anno. 0. P. C., S. 11, N. 2. 

Jaleshwar Piasad for G. P. Sahi — for Applt.\ Canak 
Kishore Shambhu Nath, Syed Akbar Bussain d Bhaba- 
nand Mukherji - for Resps. 

Lakshmikanta Jha C. J. — This appeal by 
deft. 1 arises out of a suit for partition. The 
pltfs. who are the grandsons of one Nath Sahay 
Singh, allege that they own 7 dams & odd share 
in tauzi No. 2542 in village Kendua, which has 
been included in Register d in the share, recorded 
in the names of (l) deft. 1, (2) defts 2 to 6(a), & 
(s) defts. 21 to 23(a) &; 31 to 34, & their prayer is 
that a separate takhta of their share be allotted 
to them after partition. They have also claimed 
E3, 449/12 as compensation for the period antece- 
dent to the suit & future mesne piofits till posses- 
sion is delivered to them of their takhta in case 
they are found to be out of possession. 

[ 2 ] The trial Ct. has decreed the claim in 
favour of the pltfs. against deft. 1 & defts. 2 to 
5(a) with costs, but dismissed it against other 
defts. A preliminary decree for partition has 
accordingly been made. 

[ 3 ] The pltf’s, grandfather, Nath Sabay, owned 
7 dams 3 kauris 12 bauris & odd share in tauzi 
No, 2542 in mauza Kendua & he was in possession 
of his share as co- sharer malik till he gave his 
share in ijara on 6-1-1904, to two persons, Lai 
Mohammad & Mulliok Turab Aii. This ijara was 
redeemed in 1920. One Mahendra was also a eo- 
sharer malik of this tauzi & his interest was 
7 dams & odd. eqal to the share of Nath Sahay 
& one Janki Prasad Singh algo held 5 dams & odd 
share in this tauzi as a . co- sharer malik. Thus 
the total interest of Nath Sahay, Mahendra & 
Janki was 1 anna & odd in this tauzi. There 
were other co- sharer landlords also, but we are 
not concerned with them in this suit. On 3-9-1906, 
the 1 anna & odd share, representing the total 
interest of these three persons, was sold for 
arrears of cess & auction purchased by one 
Jugeshwar Dayal, Mukhtar, at a certificate sale, 
& he got his name mutated in register D in res- 
pect of the share purchased by him. According 
to the trial Ct. he did not get possession over 
this property. & this finding has not been chal. 


lenged before us. Subsequently, Jugeshwar sold 
6 dams & odd share, which he described as the 
interest of Mahendra, & the entire 5 dams & odd 
share of Janki (total 11 dams & odd), to Gokaran 
Prasad Singh, who is deft, l in the present action. 
He also sold the remainder, describing it as the 
entire 7 dams & odd share of Nath Sahay & the 
remaining 1 dam & odd share of Mahendra, to 
one Bamsaran Singh, ancestor of defts, 2 to 6 (a). 
But Mahendra. notwithstanding the certificate 
sale, sold his entire 7 dams & odd interest to one 
Masoom Ali in 1909, who in his turn, sold this 
share to one Waris Ali, ancestor of defts. 31 to 34, 
& in 1913 Waris Ali sold one- fourth of the interest 
purchased by him from Masoom Ali to one Man- 
zur Ali, predecesaor-in-interest of defts. 21 to 23(a). 

[ 4 ] On 30-8-1918, Waris AH & Manzur AU 
brought Title Suit No. 290 of 1918 in the Ct.of the 
Munsif, 3rd Ct. Gaya, for a declaration that the 
sale held in execution of the certificate ia illegal 
& void & also for recovery of poseeasion if they 
were held by the Ct to be out of possession. This 
suit was dismissed by the trial Ot. but the judg- 
ment of the trial Ct, was revsd. by the appellate 
Ct. & it was held that the certificate sale was 
illegal, void & inoperative. The judgment of the 
appellate Ct. was also upheld by the H. C. in 
S. A. No. 215 of 1920 (ex. Al-d)). Now the succes- 
sors- in- interest of Waris AU & Masoom AU are in 
possession of 7 dams & odd share in accordance 
with the above-mentioned transfers. 

[ 5 ] In 1928 the pltfs. brought Title Suit No. 97 
of 1928 in the Ct. of the Munsif, 3rd Ct. Gaya, 
impleading, among others, the heirs of Bamsaran 
Singh as defts. 1 to 4, who are represented by 
defts. 2 to 5(a}, Gokaran Singh as deft. 6 who is 
deft. 1, the heirs of Manzur Ali as defts. 20 to 22, 
who are represented by defts. 21 to 23 (a) & the 
heirs of Waris Ali as defts. 31 to 34, who are 
represented by defts. 81 to 34. This suit of the 
pltfs. was for a declaration of their title & reco- 
very of possession with mesne profits in respect 
of Nath Sahay's 7 dams & odd share. It may be 
stated that the pltfs. claimed 6 dams & odd share 
from Gokaran (deft. 1), 16 kauris & odd share from 
the heirs of Bamsaran, & the remaining 2 kauris 
& odd interest from the heirs of Waris Ali & 
Manzur Ali. The trial Ct. decreed the suit for 
possession with mesne profits against Gokaran in 
respect of 6 dams & odd share, hut in respect of 
the remaining share the pltfs’. title only was 
declared. There were two appeals one by the 
present pltfs. & other by Gckaran. Gokaran's 
appeal was dismissed, but the pltfs’. appeal was 
allowed & they got a decree for joint possession 
with mesne profits for the entire 7 dams & edd 
share of Nath Sahay. The pltfs. have accordingly 
instituted the present suit by impleading all tbe 
co- sharer maliks of the tauzi & have sought parti- 
tion & allotment of separate takhta of 7 dama 
& odd share belonging to Nath Sahay. They 
have also claimed, as already stated mesne pro- 
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0t8 on the ground that since the year Ji348 Fasli 
defta. 1 to 6 (a) in collusion with defta. 21 to 
98 (a) & 31 to 81 realized the pltfs. share of the 
produce rent from the tenants but did not give 
them their hakmi share of the produce rent in 
spite of repeated demand, & also prevented the 
pltfs. from cultivating their proportionate share 
of the bakasht land. 

[6] Several sets of written statement have been 
filed, but the suit was contested only by defta, l, 
21 to S3 (a) & 31 to 34. As the appeal is only by 
deft. 1, we are not concerned with the defence 
of other defss. The defence of deft, i is, inter alia, 
that he is in possession as a cosharer malik of 
3 annas & odd share in the tauzi in hia own 
right & that he is not in possession of any share 
belonging to the pltfs. Accordingly, his case is 
that the pltfs. are not entitled to any takhta being 
carved out from the share which stands recorded 
in Register d in hia name, nor to any compensa- 
tion or mesne profits from him. The trial Ct. 
has, as already stated, held that the pltfs. are 
entitled to 6 dams & odd from out of the 3 annas 
& odd share in the possession of deft. 1 which 
stands recorded in his name in register i> in 
excess of his legitimate share. It has accordingly 
ordered recovery of possession of this 6 dams & 
odd share from deft. 1, with mesne profits. There 
is also a decree against defts. 2 to 5 (a) in res- 
pect of 1$ kauris & odd share, with mesne profits, 
but the trial Ct. has dismissed the pltfs' claim in 
respect of the remaining shares against defts. 21 
to 23 (a) & 31 to 34. There is no appeal by defts. 
2 to 5 (a). Therefore, the decree in respect of 
16 kauris has become final. There was, however, 
a cross- objection in respect of 2 kauris & odd 
claimed from defts. 21 to 23 (a) & 3i to 34, but 
the cross objection has not been pressed. The 
present appeal is only by deft, l, is directed 
against the decree for recovery of 6 dams (S: odd 
share from out of the 3 annas interest in the 
tauzi which stands recorded in Register B in hia 
name. 

[ 7 ] The following points emerge for our 
consideration: 

( 1 ) Whether the pltfs are entitled to claim 6 
dams & odd share from deft. 1 ? 

( 2 ) Whether the pltfs. are entitled ’to claim 
any compensation or mesne profits from deft. 1. 

{ 3 ) Whether the pltf'e. claim is barred by 
limitation? 

[8l All the three points for decision in this ap- 
peal are inter-connected A may, therefore, be 
oonveniently taken up together. It may be re- 
called that Nath Sabay's 7 dams & odd share in 
the tauzi was in the possession of the ijardars 
as usufructuary mtgees from 1904 to 1920. The 
certificate sale took place on 3-9- 1906, while the 
usufructuary mtgees. of Nath Sabay were in 
possession. The certificate sale, however, was 
held to be illegal, void & inoperative in Title Suit 
No. 290 of 1918. Later on the pltfs. brought Title 


Suit No. 97 of 1928 for possession & mesne profits 
against the present defts. or those who repre- 
sented their interest. This suit was also decreed, 
& the writ of delivery of possession (Bx. 3) & the 
order-sheet (Ex. 4 ) show that the pltfs. recovered 
possession over 7 dams & odd share now claimed 
by ths pltfs. in the present suit. The subject- 
matter of dispute in the two suits is identi- 
cally the same, & the plea of the applts. is 
also identioilly the same. In spite of the plea 
of the applts. it was held in the previous suit 
that the pltfs. were entitled to 6 dams & odd 
share which stands recorded in the name of 
the applt. & the pltfs. were given a decree for 
mesne profits against Gokaran Prasad Singh 
in respect of this share. P. W. 1 has stated 
in his evidence that delivery of possession was 
given to the pltfs. in hia presence, d. w, 1 has, 
however, stated that delivery of possession was 
not taken by the pltfs, but be had to admit that 
the pltfs. realized mesne profits but not from him. 
He has further admitted that there was a proceed- 
ing against him under s. 107, Or. P. 0. regarding 
the disputed shares at the instance of the pltfs. & 
he gave an undertaking not to disturb the pltfs. 
in their possession. Therefore, in my opinion, 
on the evidence in the case, there is no manner 
of doubt that the pltfs. recovered joint possession 
in January 1934. The trial Ct. has held that the 
evidence of P. W. 1 that mesne profits were 
realized from the applt. A Kabir Mian is not 
worthy of credence. In my opinion, in view of 
Gokaran’s own admission that mesne profits 
were realised by the pltfs. (but not from him) 
there is no reason why the evidence of p. w. 1 on 
this point also should not be accepted. The 
pltfs. have proved by do3umentary evidence 
(bxs. 3 & 4 ) that they got joint possession in 
January, 1934. Therefore, it is not necessary to 
decide whether the pltfs. or their mtgees. were 
dispossessed prior to 1928 when the Title Suit 
No. 97 of 1928 was instituted, or whether dispos- 
session of the mtgees. can, in the eye of law ope- 
rate as dispossession of the mtgors. As this suit 
was instituted on 8-9-1934, within twelve years of 
the suit, the question of limitation, in my opin- 
ion, does not arise. 

[9] The next question for consideration is whe. 
ther the applt. can resist the pltfs. suit for posses- 
sion. It appears that 3 annas 7 dams & odd share 
has been recorded in register D in the name of the 
applt. under serial No. 99. Admittedly, the 'applt. 
purchased from Jugeshwar 6 dams & odd share of 
Mahendra, & Ramsaran purchased 7 dams & odd 
share of Nath Sahay & l dam & odd share of Mahen- 
dra from him. It was held by the appellate Ct. as 
well as by the H. C., in Title Suit No. 290 of 1918 
that the certificate sale was illegal & inopera- 
tive, Therefore, the purchasers from Jugeshwar 
acquired no title & they were in possession of the 
properties purchased by them as trespassers. It 
was held in Title Suit No. 97 of 1928 that 6 dams 


598 Patna 

& odd share now claimed by the plfcfs. in the 
present suit from the applfc. was in his possession 
& the pltfs. were held entitled to recover possession 
from liim. The trial Ct. has held that the 6 dams 
& odd share claimed by the pltfs. from the applt. 
is in his possession & is included in 3 annas & 
old share recorded in his name in Register D. I 
see no reason to differ from its view. Moreover, 
it is not open to the applt. to resist the claim of 
the pltfs. for recovery of possession because the 
matter is res judicata. Identically the same 
point was raised in Title Suit No. 97 of 1928 before 
the learned Munsif, & he gave his decision in 
favour of the pltfs. In my opinion, the learned 
Munsif who decided the former suit was com- 
petent to decide the present suit in so far as it 
relates to the particular relief as to the title of 
the pits. Though the present suit has been valued 
at Rs. 11,000 for the purpose of iarisdiction & 
partition (being the value of the entire 16 annas 
of the tauzi under partition in 1944) the relief as 
to the declaration of title & recovery of posses- 
sion as against the appit. must be deemed to have 
the same value in 1944 as it had for the purpose 
of jurisdiction before the learned Munsif in 1928 
in Title Suit No 97 of 1928, A higher value has been 
put, due partly to the rise in the price of the pro- 
perty & partly because the entire 16 annas share has 
been valued for the purpose of partition. But the 
matter directly & substantially in issue in both 
the suits is identically the same. Therefore, in 
my opinion, the judgment of the appellate Gt., 
■which finally heard & decided the matter, in the 
former suit (Title Suit No. 97 of 1928) operates as 
res judicata in the present suit. Mitter J, in 
Gopi Nath v. Bhugwat Per shad, 10 Cal. 697 has 
observed that the words “ in a Ct. of jurisdiction 
competent to try such subsequent suit '* must 
refer bo the jurisdiction of the Ct. at the time 
when the first suit was brought, that is to say, if 
the Ct. which tried the first suit was competent 
to try the subsequent suit if then brought, the 
decision of such Ct. would be conclusive, although 
;on a subsequent date, by a rise in the value of 
such property or from any other cause the said 
Ob. ceased to be the proper Ob., so far as pecuniary 
jurisdiction is concerned, to take cognizance of a 
suit relating to that property. The principle 
enunciated in Gopi Nath Ghobey’s case (lO Oal. 
697) has been folld. in the case of Sarupa v. 
Khem Lai, 10 Lab. 628; (A. i. R. (i5) 1928 Lah. 929), 
Lalmohan v. Ramlakshmi, 59 Oal. 636 : A. i. E. 
(i9) 1932 cal. 271) & Dehendra Kumar v. Pra- 
mada Kanta, 37 o', w. N. 810 : (a. i. r. (20) 1933 
cal. 679). It has been held in the case of Drupad 
Chandra v. Bindumoyi Dasi, A. I. R. (13) 1926 
Cal. 1053 : (97 I. C. 209) that if a particular relief 
claimed in the subsequent suit was adjudicated 
in the previous suit, the previous Gt. having 
jurisdiction to try, that relief would be barred in 
the subsequent suit. The same view has been 
reiterated in the case of Priyanath v. Kali- 
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charan, A.l.B. (19) 1932 Gal. 162 : (136 I. 0. e04)» 

it has been held that where a decision has 
been given by a competent Ct. in a previous suit, 
regarding part of the claim in the subsequent 
suit, & where both the suits are between the same 
parties & the causes of action relating to part of 
the claim are the same, that much part of the^ 
claim should be excluded from the subsequent 
suit, being barred by the principle of res judicata. 

CiO] So far as the pltfs. claim for compensation 
is concerned, I am clearly of the opinion that 
Art. 120, Limitation Act, governs the present case 
& that there is no bar of limitation & they are 
entitled to the relief : see Midnapur Zamtndary 
Co., Ltd. V. Naresh tdarayan Roy, 29 C. W. N. 270: 
(A. I. R. (12) 1925 P. c. 93) ; Yeruhola v. Yeruhola, 
45 Mad. 648 : (A. 1. E. (9) 1922 Mad. 160 P. B.) 

6 Mahomedally Tyehally v. Safiahai, 45 0. W. N. 
226 at p. 231 ; (A. I. R. (27) 1940 P. 0. 916). It may 
be stated that the decision of the Subordinate 
Judge on this point was not seriously chal- 
lenged. 

[11] The appeal is, therefore, dismissed with 
costs. 

[12] Reuben J.— I agree. 

[13i The appeal should fail on the merits & 
also, I think on the ground of res judicata. I 
would base the latter conclusion on general prin- 
ciples rather than on s. 11, Civil P. 0. Section 11 
enacts that no Ct. shall try any suit or issue in 
which the matter directly & substantially in issue 
has been directly & substantially in issue in a 
former suit between the same parties, or between 
parties under whom they or any of them claim, 
litigating under the same title, in a Gt, competent 
to try such subsequent suit or the suit in which 
such issue has been subsequently raised, & has 
been heard & finally decided by such Ct. The test 
prescribed by this section is that the Ct. which 
decided the earlier suit must have been com- 
petent to try the subsequent suit. In reliance on 
certain observations of Lord Davey in Qohttl 
Mandar v. Pudanund Singh, 29 I. A. 196: (9& 
cal. 707 P. 0.), s. 13 (now s. ii), Civil P. 0. 
was construed strictly by a D. B. of the Calcutta 
H. 0. in Shibo Bout v. Baban Baut, 36 Cal. 863 : 
(7 0. L. J, 470), where a portion of the property 
forming the subject of the later suit had been 
the subject of an earlier suit between the sama 
parties in which earlier suit the title to the pro- 
perty had been adjudicated between them. Th© 
question whether the earlier decision was binding 
as regards the subject-matter of the earlier suit 
was answered in the negative by their Lordships, 
who distd. a previous decision of the same Ct, 
reported in Bhugwanhutti v. A. H. Forbes, 28 
cal. 78 : (5 c. w. N. 483), decided on the basis that 
the pltf . cannot be allowed to evade the provision 
of S. 13 (now S. 11), Civil P, 0. by joining in one 
suit several causes of action. The same view of 
S. 11 as in the case of Shibo Baut, (36 Oal. 85s: 

7 0. L. J. 470) was taken by a D. B. of the Lahore 
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H. 0. in Fazal Hu&min v. Jivan Shak^ H Lah. 
869 1 (a. I. R. (20) 1933 Lah, 55l), again in rplianoe 
on the observabiong of Lord Davey. A situation 
on a par with that in the ca^o of Shiho Raut^ 
(36 Cal. 353 ; 7 O. L. J. 470) arose in Drupad 
Chandra v. Btndu7no]/i Dasi, A. i. R. (13) 1926 
Oal. 1053 : (97 I. O, 209). Apparently the attention 
of their Lordships was not drawn to the earlier 
decision & they gave a contrary answer to tho 
question, observing without giving any express 
reasong : 

“We tbink tbftt as to the properties which measure one 
4^ half bighaa of land of schedule Kha the decision in the 
previous suit operated as res judicata & the pltf. c.mnot 
succeed so far as thia portion of the land is concerned.” 

This decision was foUd. in Pnyanath v. Kali- 
charan, A. I. R. il9) 1932 Cal. 162 : (136 i. o. 604), 
That wag a cage where different causes of action 
were combined in the subsequent suit as in the 
case of Bhugwanhutti v. Chowdhrani, 28 cal. 78 : 
(5 C. W. N. 483), & the decision in the case of 
Shibo Raut, (35 cal. 353 : 7 C. L j. 470) was distd. 
by their Lordships. 

[14] I do not think that, in the present case, it 
is necessary to rely upon S. 11, Civil P. C. for the 
purposes of res jwiicaia. That section prescribes 
certain conditions in which the matter directly & 
substantially in issue in an earlier suit & heard 
& finally decided therein may not be tried in a 
subsequent suit. There is nothing in that section 
which takes away from the final detree in the 
earlier suit its finality as between the parties A 
has the effect of setting it aside. The decree in 
that suit remains binding between the parties so 
far as the subject-matter of that particular suit is 
concerned, although the issues on which that 
result was arrived at may for the purposes of tho 
later suit, be open to trial. Tn other words, the 
cause of action has passed into a decree & cannot be 
reagitated. Unless this was so, there would be no 
end to litigation & matters decided in suits before 
Munsifs would be reopened by inclusion in suits 
of higher valuation. The rule of res judicata 
which forbids the re-opening of matters once decid- 
ed as in embodiment of the well-known maxims 

Nemo dehet bis vexari pro eadem causa & 
” Interest reipublioae ut sit finis litiumf' & the 
memorable words of Sir Lawrence Jenkins in 
Skeoparasan Singh v Ramnandan Prasad, 43 
cal. 694 : (A. I. B. (3) 1916 P. c. 78) set out the 
manner in which the question ought to be approa- 
ched ; 

. . in view of the arguments addressed to them their 
lordships desire to emphasise that the rule of res judicata 
while founded on asoieut precedent, is dictated by a 
wisdom which Is for all time. 

'It has been well said’, declared nord Coke, ^interest 
reipubHcae ut nt /ifiis litium, otherwise great oppression 
might be done under colour & pretence of law.' (BOoke 9). 

Though the rule of the Code may be traced to an 
English source, it embodUs a doctrine in no way opposed 
to the spirit of the law as expounded by the Hindu com- 
mentatcrs, Vijuanesvara A Nitakaniha include the plea 
of a former jadgment among those allowed by law, each 
iting for this porpoee the text of Eatayayana, who des- 


cribo? the pieii thus : “If a person thoujih defeated at Jaw 
sues again ho sbotild be atiawered, you were defeated for- 
merly. This exiled the plea of former judgment. [See Tho 
Mitaksbara (Vyaviihara) Bk. II, Ch. i, edited by J. K. 
Gharpni-e, p. 14, A The l\Iayukii, Ch. i,, 3, I, p, 11 of 
Maudlik’s Edn.] 

And so the application of tho rule by the Gtu. in India 
should bo influenced by no technical consideration.^ of 
form, but by matter of substance within the limits allow- 
ed by law,” 

Lord Darling consd. it worth while to repeat these 
words in Kalipada De v. Dxoijapada Das, 57 i. 
A. 24 : (a, I. R. ‘(i7) 1930 p. c. 22). I may also 
refer to Ramachandra Rao v. Ramackandra 
Rao, 45 Mad. 320 : (a. I. R. (9) 1923 P. c. 80} in 
which case Lord Buckmaster observed that : 

“The principle which prevents tbs same c,ise being, 
twice litigated is of genera.1 application & is not limited 
by the apeeiSc words of the Oode in this respect." 

The obaervation of Lord Davey in Gokul Ma 7 i. 
daPs case (29 i. A. 196 : 29 Cal. 707 P, c. ) must be 
understood in the light of the facts of that case. 
There, it was argued before the Judicial Commit- 
tee in reliance on S. 13 (now S. ll), Civil P. C. 
that a Settlement Officer being empowered to 
decide questions of status in the course of settle, 
ment proceedings under the Bengal Tenancy Act, 
his decision in such a proceeding was a bar to a 
civil suit. It was in answer bo this argument that 

his Lordship observed that : 

“It is not the province of a judge to disregard or go 
outside the letter of the enactment according to its true 
construction,” 

As is clear from the subsequent decisions of the- 
Judicial Committee to which I have refd., the 
dictum of his Lordship cannot be taken to mean 
that S. 13 (now S. ll) had the effect of abrogating 
the general principles of res judicata. As other 
decisions of the Judicial Committee supporting 
my conclusion, I may mention G. H. Hooh v. 
Administrator-General of Bengal, 48 cal 499 : 
(A. I. R, (8) 1921 P. C. ll) & Ram Ktrpal v Mt- 
Rup Kuari, ll i. A. 37 : (6 all. 269 p, c,). 

[15] The conclusion to which I have come is 
also supported by the learned & illuminating dis- 
course of Tek Chand J., on the doctrine of res 
judicata in Mi. Lachhmi v, Mt. Bhulli, 8 Lah. 
384 ; (A. I. R. (14) 1927 Lah. 289 F. B.). His 
Lordship cites a relevant passage from an ancient 

Hindu law-giver Harita which I reproduce below : 

"The pltf. should be non- suite I if the de/t. avers : Tn 
this very affair, there was litigation between him & myself 
previously,* & it te found that the pltf. had lost his oaee.” 

In my opinion, this passage applies to the present 
case. His Lordship, having indicated that the 
doctrine is of universal application & is to be 
found in various systems of jurisprudence, relates- 
that in some of the ancient systems the operation 
of the rule was confined to oases in which the- 
pltf, puts forward his claim to "the same subject- 
matter with regard to which his request had 
already been determined by a competent Ot. & 
had passed into jadgment" this is what is described 
as the plea of "estoppel by judgment'" or "estop- 
pel by record,** This rule of, estoppel, he points 
oat, was firat enacted in British India by 3. 16». 
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Bengal Ragulafcion HI [3] of 1793 & again in S. 2, 
Civil P. C. of 1859. In other systems of law, & 
notably in England, his Lordship continues, the 
doctrine has developed & expanded, & the bat is 
applied in a subsequent action not only to cases 
where claim is laid to the same property but also 
to the same matter (or issue) as was directly & 
substantially in dispute in Ihe former litigation; 
in other words, it is the identity of the issue & 
not the identity of the iuhjeGt-maiter which 
attracts the operation of the rule. This is what is 
described as “estoppel by verdict** According to 
his Lordship, this extension of the principle was 
given effect to by s. 13 of the Code of 1877, which 
was substantially on the same lines as S. 11 of 
the present Code, I do not think that the effect of 
the extension of the principle was to do away 
with ‘ estoppel by record** & it is this estoppel 
which I would apply in the present case. 

[16] That there was no intention to abrogate 
“estoppel by record** would also appear from 
S. 13 of the Code relating to foreign judgments. 
The section provides that a foreign judgment 
shall be conclusive as to “any matter thereby 
directly adjudicated upon” between the same 
parties or between parties under whom they or 
any of them claim, litigating under the same title, 
subject to certain conditions, one of which is that 
the adjudication must be by a Ct. of competent 
jurisdiction. If the decision of a foreign Ot. of 
competent jurisdiction is given this effect in India, 
it is not possible that the Code intended to give a 
lesser effect to the decision of a competent civil 
Ct. of this country. I may also mention 0. 2, B. 2, 
Civil P. 0. which shows the anxiety of the legis- 
lature to avoid repeated litigation of the same 
matter between the same parties. 

[17] For the reasons which I have set out, I 
consider that estoppel by record still exists &, 
with respect, I would suggest that the decision in 
the case of Skibo Haul (35 cal. 353 : 7 o. L. J. 
470) was to this extent incorrect, 

[18] Finally, I should like to draw attention to 
a mistake in the judgment of the learned Sub- 
ordinate Judge. Having, on a consideration of the 
evidence, come ta the conclusion that the claim 
against defts. 2 to 6 (a) is proved, (p. 51, lines 41- 
45 of the paper book), he goes on in the same 
para, to say that the claim is not proved against 
them (p. 61, lines 58-6l). The latter statement is 
a mistake due to inadvertence & the decree has 
been rightly passed against these defts, 

D.B.B* Appeal dismissed, 

A, I. R, (38) 1951 Patna 609 [C, N. 168,] 
Reuben & Nakatan JJ. 

Chhedi Manjhi dt others — Applts, v. Mahipal 
Bahadur Singh d other s —Besps, 

A. F, A. D. No. 1972 of 1947, D/- 6-4-1951. 

T, P. Act (1882), Ss. 108 (p) and (h), 51 — Con- 
struction oi permanent structures for non-agricultural 
purposes by tenant — Right of laodlord to removal 


during lease — Doctrine of estoppel by acquiescence— 
Applicability. 

Where a tenant ereot a a permanent structure on the land 
for non-agrioultural purposes, & during the oontinuanoe 
of the lease, the lessor objects to their erection & there is 
no waiver or acquiescence on the part of the lessor, then 
B. 108 (p) must operate A the landlord is entitled to ask 
for removal of the permanent structures. 27 Mad. 211, 
Rel. on; A, I, R. (22) 1935 All. 1040, BistxnQ, [Para 7] 

The prohibition in cl. (p), however, may not apply 
when according to the contract of the parties, the land la 
let for the erection of a dwelling bouse or shop thereon. 

[Para 7] 

When a tenant raises the plea of equitable estoppel, ft 
is incumbent upon him to show that the oondnot of the 
owner, whether consisting in abstinence from interfering, 
or in active interventions, was sufficient to justify tlie 
legal inference that he had, by plain implication, con- 
tracted that the right of.tenanoy under which the lessee 
Originally obtained possession of the land should be 
changed into a perpetual right of occupation. 21 All. 496 
(P. C.), Foil. [Para 6} 

Where due to doubtful character of the stiuoture, it 
was difficult for the landlord to take prompt action for 
the removal of the structures, the mere erection by the 
tenant of permanent structure upon the land let to him 
in the knowledge of (k without interference bj the lessor 
will not suffice to raise the equitable right against the 
latter; 21 AIL 496 (P. 0.), Foll.\ 40 0. W. N. 62, Bef. 

[Para 6} 

Anno: T. P. Act, S. 51 N. 22, 8. 108 (h) N. 4; S. 108 
(p) N. 1. 

Harinandan Singh d Angad Ojha—for AppUs ; S. JSC. 
Mitra d G. N, Mukherji — for Besps, 


Cases referred to: 

(*99) 21 All. 496 : (26 1. A. 68 P. 0.). [Pr. 5] - 

(*36) AXB. (22) 1935 AIL 1010 : (159 L 0. 680). [Pr. 7] 
(’36) 40 0. W. N. 62. [Pr. 6] 

(’04) 27 Mad. 211: (14 M. L. J. 25). [Pr. 7] 


Narayan J. — This appeal arises omt of a suit 
in ejectment. The property in suit is 2 Kathas of j 
bitori land situate in bitori Alamganj, tauzi 
No. s/r of the Purnea Collectorate, & the pltfs 
case V7a3 that the defts. 1 & 2 who are the legal 
heirs of the original bitori tenant Dhannulal had ) 
the right to use the land for residential purposes, | 
but that they could erect only thatched houses i 
thereon & could not erect any pucca or permanent 
structure. The defts. 4 to 9 were impleaded because 
they claimed to be the purchasers of a portion of 
the bitori holding, & the allegation was that they • 
had recently started constructing a pucca brick 
structure on the land & that the construction had ^ 

been raised up to a height of 2 to 3 feet by the ^ 

time the suit was instituted. The prayer was that | 
the defts. be ejected from the land & that they be 
directed to remove tbe pucoa structures raised by. 
them within a period fixed by the Ot. 

[2] The defts. 4 to 9 contested the suit, & the 
principal defences raised by them were, (i) that 
the land in question was part of their anoestnd d 
bolding, (2) that they had acquired a customary f 
right to erect pucca buildings & structures on such . i 
holding, & (3) that they bad acquired permanent * > 
right in the land & their title bad become perfect 
by their open & adverse possession for a period of 
more than twelve years. 

[slTheCt. of first instance rejected the claim for 
ejectment, but held that the defts. had no right to 
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raise puooa structures on the land & direcifcod that 
the materials be removed by the defba. within a 
month from the date of the decree. That Gc. also 
directed that a permanent injunotion be issued on 
the defts. preventing them from raising any piic-ja 
structure on the laud in future. This dooision v^as 
afifd. on appeal by the Dist. J. of Ptirnea. Both 
Cts. repelled the contention of the defba. that they 
had acquired any permanent right in the laud & 
that there was a custom by which they could 
acquire such a right. 

[4] The defts. have, therefore, come up in second 
appeal, & on 28-11*1949 a Bench of this Ot. passed 
an order of remand calling upon the lower appel- 
late Ot. to submit its findings on the following 
points: 

"1. When the structures complaiaed of were made? 

2. What wai the progreas ia the struotures made before 
the landlord questioned the right of the delta, to make 
them? 

3. Did the landlord stand by so as to create au equit- 
able right in favour of the Ceuant- defts, to resist the land- 
lord’s olaim for the demolition of the structures? 

4. In view of the fact that the landlord’s claim for 
■ejectment has been dismiesed, would it be just & equitable 
to call upon the defts. to remove the structures com- 
plained of?” 

[5] The findings having besn submitted, the 
•appeal has now been heard finally. Mr. Harinan- 
•dan Singh, the learned counsel for the defts.-ap . 
pellants did not challenge the findings of the Cts. 
below that the defts. had acquired no permanent 
light or right by custom, but he strenuously urged 
that the landlords had waived their rights to 
■eject these defts. as they had stood by & allowed 
the coasbruotion to be raised. The learned Counsel 
has thus invoked in this case the e:]uitable doctrine 
•of estoppel by aoquiescence. The learned Addl. 
Dist. J. has, however, submitted a clear finding to 
the effect that there is no material "on the record 
to show that the landlord had knowledge, direct 
•or indirect, about the raising of the structures by 
the tenant-defts,*’, & he hag come to the conclu- 
sion that the landlord did not "stand by so as to 
create an equitable right in favour of the tenant- 
deft. to resist the landlord’s olaim for the 
demolition of the stnicbures." The learned Addl. 
Diet. J. has also refd. to S. 108 (p), T. P. Act, 
which lays down that the lessee must not, without 
the lessor’s consent, erect on the property any 
permanent sferacbure except for agricultural pur* 

I poses. In my opinion, the finding of the learned 
Addl. Dist, J. that the doctrine of estoppel by 
acquiescence cannot be invoked in this case is quite 
correct & oannot be questioned before us. The dis- 
tinct case which the pltf. had made out was that 
before 10-11.1S42 he had no information or know- 
ledge about the wrongful oonstruotions of the 
pucca building by the defts. This suit was instituted 
on 9-12-1942, & if the pltf. hid nO information 
about the constructions before 10-11-1942, then 
certainly there is no merit in the contention that 
the pltf. stood by k allowed the pucca construstions 
to be made. It is true that the learned Addl. Dist. 
1961 Pat./76 
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J. has found that the constructions complained of 
were midein 1989, k wo have therefore to assume 
that the present suit was in-itituted about three 
years after tlie constructions had been made. But 
still the quegtion does arise as to wlien the pltf. 
came to know of the constructions, & the further 
question arises as to whether the facts & ciroum. 
stances can leid to an inference of equitable 
estoppel against the pltf. It appears that tl^e 
pltf. 3 estate had been seized by the Oolr. of Purnea 
u/s. 99 of the Cess Act, & the pltf. asserts that, 
consequently, he had no collecting a, gent for this 
village, with the result that the deft. 1 took advan. 
tage of the situation & clandestinely raised the 
constructions complained of. As was observed by 
the Judicial Committee in Beni Ram v. Kundan 
Lai, 21 ALL. 490, when a tenant raises the plea of 
equitable estoppel, it is 

‘‘incumheot upon kim to show that the coaduct of the 
owner, whether consisting in abstinence from interfering,! 
or in active intervention, was Bufficient to justify the 
legal inference that he had, by plain implication, con- 
tracted that the right of tenancy under which the iessee 
origiaii.!ly obtained possession of the land should be 
changed into a perpetual right of occupation.” 

[6l During the course of bis argument, Mr- Singh 
has even submitted that the structures which the 
defts. had raised cannot strictly be regarded as 
permanent structures. This contention cannot be 
entertained by us, because in the Cts. below it was 
assumed & taken as a common ground that the 
buildings which had been raised were of a pucca 
& a permanent character. But, if the defts. could 
be in doubt as to the permanent or the imperma- 
nent character of the structures, then certainly 
the lessor or the owner of the property must have 
some time to ascertain whether the struotures are 
of a permanent nature or not. Moreover, if the 
estate was in the hands of the Coir., then certainly 
it was difficult for the pltf. to take prompt action 
against the defts. & to demand promptly that the 
materials & the structures be removed. The lessor 
could object only after he had made sure that the 
structures were out of proportion to his & his 
lessee’s intention & for this he must have some 
time, & as pointed out by the Judicial Committee 
in Beni Ram's case, 21 ALL. 496, in circumstances 
similar to those of the present cage, the mere 
erection by the tenant of permanent structures 
upon the land let to him in the knowledge of k 
without interference by the lessor will not suffice 
to raise the equitable right against the latter. 
Their fjordships say that the rule established in 
India is that of S. 108, T. P. Act, which provides 
that 

*‘the lessee may remove at any time during the eouti- 
nuB uce of the lease all things which he has attached to 
the earth; provided he leaves the property in the state in 
which he received it.” 

I would also quote the following passage from the 
judgment of Nasim Ali J. in Ghandi Charan v. 
Ashuiosh Lahiri, 40 O. W. N. 62 : 

*‘The equitable doctrine ot estoppel by acqniescence also 
cannot be invoked by the defts. in the present case. The 
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lessee made no mistake about his rights. He knevi' full 
well that the lease was not a lease in perpetuity. He did 
not raise the structures on the faith of any mistaken 
belief. From the act & conduct of the lessee, the lessor 
could not & did not know that the lessee had made any 
mi stake as to the nature of his right & that he was 
raising the structures under a mistaken belief that the 
demise was permanent . . . The question of the lessor 

encouraging the lessee to spend money by raising costly 
structures, either directly or by abstaining from asserting 
hie right, cannot possibly arise in view of the facts <k 
circumstances of the present case.” 

[ 7 ] It is no more the contention of the defts. 
that they had acquired any permanent right in the 
land &, as such, they could not construct any per- 
manent structure on the land. Cl. (p)jS. 108, T. P. 
Act, lays down that the lessee cannot without the 
lessor’s consent erect on the property any perma- 
nent structure except for agricultural purposes, 
& cl. (h), s. 108, after amendment is in the follow- 
ing terms : 

“the lessee may, even after the determination of the 
lease remove, at any time whilst he is i«, possession, of 
the property leased btit not afterwards all thinys which 
he has attached to the earth : provided he leaves the 
property in the state in which he received it ” : 

As was pointed out by the Madras H. C. in 
Ismai Kani Howthan v. Nazarali Sahibs 27 
Mad. 211 the rules laid down by the T. P. Act 
substantially reproduce the law as it stood before, 
,& the lessor has an option either to take the buil- 
ding or to pay compensation for it, or if he is 
unwilling to pay the compensation to allow the 
tenant to remove the building. And there is no 
reason why, daring the continuance of the lease, 
if the landlord objects to the erection of permanent 
structures, those permanent structures should not 
be removed. If there is no waiver or acquiescence 
& if the equitable doctrine of estoppel by acquie- 
scence cannot be invoked, then Cl. (p) of S. 108 
must operate & the lessee cannot be allowed to 
construct permanent structures except for agricul- 
tural purposes. The prohibition in this clause may 
not apply when, according to the contract of the 
parties, the land is let for the erection of a dwel- 
ling house or shop thereon, but that is not the case 
here. The defts. now resist the pltf.'s claim only 
by asserting that the pltf. has stood by & allowed 
the constructions to go on. This plea on the find- 
ings & in the circumstances of the case cannot 
succeed. 

[8] The learned counsel for the applbs. reld. on 
a decision of the Allahabad H. G. reported in 
Ahmad Nazar Beg v. Brij Nandan, A. I. K. (22) 
1935 ALL. 1040, & particularly on the following 

observation made by their Lordships ; 

**We do not agree that this section would apply because 
this section applies to lessees in general, & if the plot baa 
become a tenancy for building purposes the section in 
question will not apply to it. We note that the definition 
of land in Act 3 of 1926, S. 3 (2) states that : Land does 
not include land for the time being occupied by dwelling 
houses or manufactories appurtenant thereto.** 

The full facts of this case do not appear from the 
report, hut it does appear that in that case there 
was a finding that plot No. 6 which was the sub- 
ieotj. matter of the suit was appurtenant to the 
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dweUing house which stood on it & that this plot, 
although originally agricultural, had become a 
plot which was held for building purposes. There- - 
are, therefore, obviously some important distingui- 
shing factors, & the clear provisions of law as con- 
tained in cla. (h) (p) of S. 108 seem to conclude 

the question raised in this present litigation. If 
there is no waiver or acquiescence, the defts. 
cannot be permitted to keep the permanent struc-^ 
tures on the land. 

[ 9 ] I am, therefore, of the opinion that the> 
appeal is without any merit, & I would dismiss it 
with costs. 

[10] Reuben J. — I agree. 

V.B.B. Appeal dismissed. 

A. I. R. (38) 1951 Patna 602 LG. N. 169.] 
Lakshmikanta Jha 0. J. & Ohattbrji J. 

Ojha Brothers — Applts. v. Volhari Brothers dt 
another — Besps. 

Li. P. a. No. 22 of 1949, D/- 4-4*1951, from dscisiou of 
Shearer J., D/- 26-9-1949. 

(a) Civil P. C. (1908), S. 145 ^ O. 21, R. 89 ~ Pltf. 
depositing amount in Ct. in order to save property 
from being sold in execution— Pltf. not liable to pay 
under decree — Suit for recovery of deposit — Deposit 
whether voluntary— Decree if can be executed against 
surety of pltf. under S. 145. 

In execatioQ of a money decree against a company at* ■ 
tachment was taken out against the goods ^ belonging, not 
to the company but to the pltfa. In the claim case preferr- 
ed by the pi bis. they had to furnish security as ordered by 
the Ot. The claim of the pltfa, was disallowed. The surety's 
property was sold & in order to save the property, tho 
pltfs. deposited a certain amount in Ot. under 0,21, B.89. 
In a suit brought by the plSs. to recover the amount so 
deposited, it was found that the pltfs. were not liable to 
pay under the decree but it was held that the payment 
made by the pltfs. under O. 21, B. 89 being voluntary, tho 
suit for leoovery of the amount deposited could noi lie. Id 

appeal : , . x ti. ' 

Held that the payment made by the pltfs. to save tho 

property must be regarded as being made under the force 
of the execution proceedings, that therefore it was not 
voluntary & that the pltfs. were entitled to recover th© 
amount deposited. 7 Gal. 648 (P.O.)j40 Gal. 598 (P.O.), Rel* . 
o»; A. I. R. (81 1921 Bom. 169 ; A. I. R. (20) 1933 Bom. ’ 
239; A. I. R, (15) 1928 Pat. I'gS, Disc«ss«(I; A. L B. (22> 
1935 Mad. 842 (P, B.), Disting. [PsTaa 12, 17] 

Held further that as the plfis. were not liable under 
decree, the decree could not be executed against their sure^ 
under S. 145. 35 Gal. 202 {P, 0.), Bef. tPara 19J 

Anno. 0. P. 0., O. 21 R. 89 N. 31 ; S. 146 N. 6a. 

(b) Limitation Act (1908), Arts. 29, 49 — Wrongful ’ 

attachment of goods in execution of decree — Money f 
paid to D. H. out of sale of such goods— Suit toreco-|, 
ver money — Limitation. ^ “ 

Limitation for a siut to recover money paid to the D. ^ 
oilt of the sale proceeds of the goods wrongfully attached 
in execution o( a decree is that provided in Art. 49 & nofr 
in Art, 29. The cause of action for the suit ariscB when ■ 
the attached goods are sold & the money realised from 
the sale proceeds is paid to the D. H. A. I. R. (15) 1928 
Gal. 106, Bel. on ; A. I. R. (2) 1915 Oal. 681. Disting. 

[Para 21} 

Anno, Xdm, Act, Art. 29, N, 5. 

(c) Civil P. C. (1908), S. 144 & O. 21, R. 63 -Claim 
case set aside in claim suit— Refund of costs awarded 

in claim case. « j 

Where an amount is allowed as costs by an order made 
by the Ot, in favour of the D, H. in a claim' case but sub* 
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Begueutly in the oUlm suit filed bj the olaitnant under 
O, 31.. R. 63 the claim case is set aside, the D. H. is not 
untitled to retain the amount which he realised on the 
strength of the order. And further as the claim ease U 
set aside the olaimant is entitled to the refund of these 
costs in the claim suit. In sueh a ease S. 144 has no 
•pplioation. 10 M. 1. A. 203 (P. 0.) ; 16 I. C. 131 iCai), 
Bef. . [Paras 22. 23 j 

Anno. C. P. C., 6. 144, N. 4; O. 21, R. 63, N. 25. 

G. P, Da$ cC. B. P. Varma—for Ai'i'pUs, ; P. S.Ghat' 
terji <6 P. P, Gupta — for Hesps, 

Cases referred to — 

(1863. 66) 10 M. I. A, 203 : (3 W. R. 25 P. C.) [Pr. 22] 
(’82) 8 I. A. 93 : (7 Oal. 648 P. 0.) [Pr. llj 

t’08) 35 1. A. 22 : (36 Oal. 202 P, G.) [Pr. 19] 

(’13) 40 I. A, 56 : (40 Oal. 698 P. C.) [Prs. 11, 15] 

(’21) 45 Bom. 1094 : (A.I.R. (8) 1921 Bom. 169), 

[Prs. 14, 15] 

(’33) 57 Bom. 601 : (A.I.R (20) 1933 Bom. 239). [Pr. 15' 
(’12) 16 C. L. J. 437 : (16 I. 0. 131). tPr. 22] 

(’15) 42 Oal. 85 : (A. I. R. (2) 1915 Cal. 681). ■ [Pr. 21] 

(’28) A.I.R. (15) 1928 Oal. 106 ; (105 I. 0. 763). [Pr, 21j 

(’35) 58 Mad. 972 ; (A.I.R. (22) 1935 Mad. 842 F. B.) 

[Pr. 18] 

(’28) 7 Pat. 80 : (A.I.R. (15) 1928 Pat. 193). [Frs. 13, 16] 

Chatter]! J. — This is an appeal under Cl. 10, 
Jjetters Patent, by the pltfs. in a suit which was 
originally instituted under o. 21, R. 63, Civil P. C. 

[2] Deft. 1, Volkart Brothers, a firm carrying 
on business in motor parts & accessories in Cal* 
cutba, obtained, in February 1940, a decree for 
Rs. 585.3-0 in the Small Cause Court at Calcutta 
against Ojha Das & Co., a firm carrying on busi- 
ness in motor accessories at Patna, of which the 
deft. 2, Sripat Ojha, is the proprietor. The decree 
was transferred for execution to the First Munsif’s 
Court at Patna, & in execution Volkart Brothers 
took out attachment, on 14-1-1941, against certain 
motor accessories & other moveables said to belong 
to their J. Ds., Ojha Das & Co. On 16-1-1941, the 
pltfs., Ojha Brothers, a firm also carrying on busi- 
ness in motor accessories at Patna, of which the 
proprietors are the two younger brothers of deft. 2, 
Sripat Ojha, preferred a claim under 0. 21, B. 58, 
Civil P. 0„ asserting that the goods sought to be 
attached belonged to them Sc not to the J. Da., 
Ojha Das & Oo. They prayed for stay of the 
execution proceeding whereupon they were 
ordered to furnish security. In obedience to 
this Order, they filed, on 20-3-1941, a registered 
security bmd executed by one Baghubir Tewari. 
The claim was eventually dismissed on 5-9-1941. 
The execution then proceeded. 

[3] On 20-1-1942 the pltfs. brought the present 
suit under O. 21, R. 63, Civil P. C. for a declara- 
tion that the properties sought to be attached 
belonged to them & not to the J. Ds. Ojha Das 
& Oo. 

[4] In August, 1942 the attached goods were 
sold & out of the sale proceeds, Ba. 70.10-0 was 
paid to deft, l Volkart Brothers, by way of rate- 
able distribution. The surety, Baghubir Tewari, 
made three payments, two of Rs. 60 each & the 
other of Rs. 60 to Volkart Brothers & these pay- 
ments were duly certified in Court. As he did not 
make emy farther payment, the property given by 


him in security was proceeded against and sold 
in June 1943. To set aside that sale, the pltfs. 
made an application under O. 21, E. 89, Civil P. C. 
on depositing Es. 357-8-6. Thereupon the sale was 
set aside. Volkart Brothers also realised from the 
pltfs. a sum of Rs. 85 as the costs of tha claim 
case. 

[s] On 14-12-1943 the pltfs. by leave of the Court, 
amended the plaint by adding a further prayer for 
recovery of the said sums of money, that is, (l) 
RS. 70-10-0, (2) Es. GO, (3) RS. 60, (4) Rs, 50, (5) 
Es. 357-8-6 & (6) Rs. 85. 

[6] The suit was contested by deft. 1, Volkart 
Brothers, & their defence in substance was that 
the firms Ojha Das & Co. & Ojha Brothers were 
one & the same concern, belonging to the three 
brothers, & that the attached goods really belonged 
to the J. Ds., Ojha Das and Co. 

[7] The learned Additional Subordinate Judge, 
who tried the suit, held that the attached pro- 
perties belonged to the J. Ds. Ojha Das & Co. & 
net to the pltfs. He accordingly dismissed the 
suit. On appeal, the learned Additional Dist. J. 
held thab'the attached goods,belonged to the pltfs., 
Ojha Brothers, & nob to Ojha Das & Co. & were, 
therefore, not liable to attachment or sale in 
execution of the decree obtained by Volkart Bro- 
thers against Ojha Das & Oo. He accordingly 
allowed the appeal & decreed the suit in these 
terms : 

"Declaration sought for in the suit is allowed. Eltf. 
shall be further entitled to refund of the money actually 
realised from him by the D-H. (deft. 1) in Execution 
Case No. 1587/40”. 

[8] On second appeal, Shearer J. held (l) that 
the claim for recovery of Rs, 70-10-0 was barred 
by limitation, (2) that the three payments, two of 
Rs. 60 each & the other of Rs, 50 being made by 
the surety Baghubir Tewari, the pltfs. were nob 
entitled to recover those sums, (s) that the pay- 
ment of Rs. 357. 8-6 made by the pltfs. under 
0. 21, R, 89, Civil P. C. was voluntary & no suit 
could lie for recovery of that amount & (4) that 
the sum of Bs. 85 which the pltfs. had to pay as 
costs, was also not recoverable. He accordingly 
allowed the appeal & dismissed the suit, 

t9j Before coming to the points raised on behalf 
of the appellants, it is necessary tef dispose of the 
objection taken by Mr. K. S. Cbatterji on behalf 
of the resps. that the Court of appeal below did 
not come to any definite finding that the attached 
goods belonged to the pltfs. This objection is 
without any force. The Court definitely found 
“In the above circumstances we cannot but hold 
that those moveables of Ojha Brothers were not 
liable to attachment & sale in that execution case”. 
Shearer, J. proceeded on the footing that the 
Court of appeal below was satisfied that “Messrs 
Ojha Das & Go. & Messrs Ojha Brothers, were two 
separate & distinct firms & that the property 
which had been attached by Messrs. Volkart Bro- 
there in execution of their decree belonged to the 
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latter & not to the former firm”. He appears to 
have accepted this as a finding of fact binding in 
second appeal, 

[10] Mr, G. P. Das on behalf of the appellants 
does not press the appeal with regard to the three 
items, two of R3. 60 each & the other of Rs. 50, 
which were paid by the surety Raghubir Tewari, 
He presses the appeal with regard to the other 
three items, (l) Rs. 70-10, (2) Rs. 357-8-6 & (s) 
Us* 85* 

[11] With regard to the item of Es. 367-8.6, 
Mr. Das’s contention is that the pltfs. had to pay 
the amount under compulsion of legal process &, 
therefore, the payment could on no account be 
said to be voluntary. He relies on the decisions 
of the Privy Council in' Dooli Chandy. Ram 
Kishun Singh, 8 1. A. 93 and Eanhya Lai y. 
National Bank of India Ltd. (lO l, A. 56). In the 
first case, the pltf. who had paid to the deft, a sum 
of money to prevent the sale of a certaiil mouza 
which had been attsched & put up for sale in 
execution of a decree obtained by the deft, against 
a third person, sued to recover back the money. 
It was contended that the payment was voluntary. 
This contention was rejected by their Lordships 
in the following words : 

But the objeccious taken to the action were that the 
payment was voluntary, & that the remedy, if any, was 
in the execution proceedings. Their Lordships think that 
there is no pretence for saying that the payment was 
voluntary.^ It was made to prevent the eale which would 
otherwise inevitably have taken place of the mouza which 
the resps. had purchased, was made therefore under 

compulsion of Jaw; that is under force of these execution 
proceedings.” 

In the second case 40 I. A, 56, the deft. Bank 
obtained a decree against a certain limited com- 
pany &, in execution of that decree, attached & 
took possession of certain mills of which the pltf, 
clainied to be the sole proprietor. The pltf. paid 
the decretal amount under protest & subsequently 
instituted a suit to recover back that amount. It 
was held that the money was paid under 'coercion’ 
within the meaning of S, 72, Contract Act, & was, 
therefore, recoverable. The following passage from 

their Lordships’ judgment is instructive : 

A wrongful interference with the pltf 'a. lawful enjoy- 
ment of his own property is elleged. The pltf. was 
clearly entitled to rid himself of that unlawful inter- 
ference by any lawful means without thereby aSecting 
his right to hold the defts. liable for that which they 
have thus caused him to do. It is true that paying under 
protest the sum demanded was not the only course open 
to him. He might have taken, legal proceedings, by which, 
sooner or later, he might have rid himself of the inter- 
ference. But to do so would have involved his submitting 
to the wrong for all the period necessary for those 
proceedings to be effective & that might have been a 
serious aggravttion of the wrong. To this he was in no 
way bound to submit. He was free to choose a course 
which did not involve any such prolongation of the tres- 
pass. Accordingly he paid under protest the sum de- 
manded, & under Hnglish law he was unguestionably 
entitled to demand a repayment of that sum because it 
was an involuntary payment produced by coercion, 
namely, the wrongful interference of the defts, with his 
lull & free enjoyment of hie own property. By English 
aw it is not open to the wrongdoer to prescribe by which 


of two lawful alternatives the injured man pnts a etop to 
the wrong under which he is suffering. His choice of any 
one alternative does not make it as between him & the 
wrongdoer a voluntary act or estop him from claiming 
that it was done under coercion,” 

Though the money was paid “under protest’*,, 
their Lordships do not appear to have attached 
any importance to that fact. In their view, the 
payment was made under the force of the execu- 
tion proceedings & must, therefore, be regarded 
as being naade under compulsion. 

[12] Here, in execution of the decree against 
Ojha Das & Company, attachment was taken out 
against the goods belonging, not to them, but to 
the pltfs. In the claim case preferred by the 
pltfs., they had to furnish security, as ordered by 
the Court. The surety's property was sold, & ini 
order to save the property, the pltfs. had to pay 
the sum of Es. 367-8-6. The pltfs. were not liable 
under the decree, & the payment made hy them 
to save the property cannot but be regarded as 
being made under the force of the execution pro- 
ceedings. 

[ 13 ] Shearer J. in his judgment referred to tho 
aforesaid Privy Council decisions, but apparently 
he felt bound by the decision of this Court in > 
Raghu Bam v. Deokali, Pande^ 7 Pat. 30. In that | 
case it was held that where a property has been | 
sold in execution of a money decree & a payment | 
is made under O. 21, R. 89, Civ. P. C., the person | 
making such payment must accept the validity of f 
the sale & cannot, therefore, maintain a suit for | 
refund of the money deposited by him. Kulwant i 
Sahay J. who delivered the judgment, to which 

J ames J. agreed, observed ; 

*‘A payment under R. 89 must be an unconditional | 
payment with the object of the money being paid to the I 
D*H, Once a payment is made under 0. 21, B. 89 it is f 
clear that the person making the payment cannot bo | 
heard to say that the sale was not a valid sale & that the | 
money deposited should not be paid to the D.-H. The 
J.-D. or the person interested is under no compuleion to 
make the deposit under 0. 21, B. 89. Such a deposit is a ^ 
voluntary deposit & the person making the deposit can* | 
not in my opinion maintain a snit for a refund of the j 
money deposited by him.” 

The reason why the deposit was held to be a I 
voluntary deposit will appear more clearly from 

the following passage : | 

**If the property sought to be sold does not really be- I 
long to the J.-D., then the sale of the property in ezeou- I 
tion of a money decree will not affect the rightful owner | 
of the property &, he can ignore the sale & resist the 
auction- purchaser in his attempt to take possession of 
the property after the sale. A pet son who is the owner 
of the property is not uffected by a sale of the right, title 
& interest of the J.>D. to whom the property does not be- 

long-” . ^ j 

In other words, if a person, who is the true 1 
owner of the property & is, therefore, not affected 1 
by the sale, makes payment under o. Si, B. 89, he \ 
does so as a mere volunteer. < 

[14] In this Patna case there is no reference to 
the aforesaid Privy Council decisions. But Kul> 
want Sahay J. followed the decision in Narayan 
V. Amgauda^ 46 Bom. 1094 in which those Privy 
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Ooanoil deoUiona were ooaaidered. In that Bjm- 
bay oaae, tshe deft, who had obfciiined a decree 
against a third person, got oertaia property sold 
and purchased it himself, and the pltf., who 
olaimed to be the owner in possession of tbe pro- 
perty, got the sale set aside under o. 2i, R. 89 by 
paying into Court the decretal amount live per 
cent, of the purchase- money, & on the amount 
being paid to the D.-H., the pltf. sued to re- 
cover it back. It was held that under O. 21, B. 89 
the amount mast be taken to have been deposited 
for payment to the D.-H. voluntarily uncondi- 
tionally & therefore, no suit could lie bo recover 
it back. Maoleod C. J. who delivered tbe leading 
judgment observed : 

‘*If the true ovrner allo\7s the attaohment to continue, 

& the property to be sold as belonging to the he 

can treat the sale as a nullity &, resislt the auotion- pur- 
chaser, There is no necessity lor him to get rid of the 
sale of what in his opinion does not esist. The attach- 
ment of the property itself is a different matter, that 
may seriously inoonvenience him, but if he is the true 
owner the sale of a non-existent interest in it does not 
aSeot him. If he pays in mone; to get that sale set aside 
it can only be treated as a voluntary payment.*' 

The said two Privy Council decisions were dis- 
tinguished on the ground that 

“a payment made under protest to get rid of an attach- 
ment or to prevent a sale in execution stands on a differ- 
eat footing & that the ratio decidendi of these cases 
cannot be applied to a payment made under R. S9 in 
support of an application to set aside a sale of the right, 
title (& interest of a third party held in execution of the 
decree." 

Bub, it is bo be observed, in the first of those 
Privy Council cases, there was no question of pay- 
ment ‘under protest.’ 

[ 15 ] In a later case, Shankerrao Keshavrao 
Y- Vadhilal Mulchcind 57 Bom. 601, the Bom- 
bay High Court took the same view, though not 
without some hesitation. In that case, the plfis. 
sued to recover back the amount which they 
had paid under O. 21, R. 89 to set aside a sale 
held in execution of a mortgage decree under 
which the pltff's property was not liable. The 
mortgaged decree was satisfied by the sale of 
that portion only of the mortgaged property 
which belonged to the pltflfg. The mortgagee as 
well as the mortgagor were made defts. in the 
suit. It was held that the pltfis. were entitled 
to a declaration that the land belonging to them 
was not liable to be sold in execution of the mort- 
gage decree, but they were ' not entitled to re- 
cover the amount claimed from the mortgagee, 
because tbe amount must be taken to have been 
deposited for payment to him voluntarily & un- 
conditionally. Patkar, J. who delivered the lead- 
ing judgment, after referring to the said two 

Privy Council decisions, stated: 

"If tbe owner, in order to save tbe property from sale 
pays the amount to the D. H- he can recover back the 
money so paid under S. 72, Oontract Act, on the ground 
that the payment was involuntary or obtained by 
ooeroion. 

In the present ease, the pltfs. paid the money 
after the sale nnder O. 21, R. 89, to set aside the sale 
on payment to the D. H, of the amount of the decree & 
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UV0 per cent of tbe sale price to the auction-purchaser. 
If the matter were res Integra it might have been 
poasiblo to hold that the pltfs. are entitled to recover 
back the amount under S. 72, Oontnict Atrt. The action 
of the plt/s. would not be a voluntary payment of the 
debts of the other defts. 2 to 6 who were liable, but it 
was n pa; meat made to save their property & get it back 
from the inortg.'tgee D. H. who had wrongly allowed it 
to be sold in erecution of the mortgage decree." 

His Lordship tlien quoted the passage, cited 

above, from 40 i. a. 56 & proceeded as follows: 

The sale of survey No, 159 was a wrongful interfer- 
ence with tbe pltfs’ enjoyment of their own property 
the pltfs. were entitled to rid themselves of the unlaw- 
ful interference by any lawful means without thereby 
affecting their right to hold deft. 1 liable for what he 
had caused them to do. After the sale the only lawful 
means by which the pltfs. could get rid of tbe unlawful 
interference of deft. 1 was by payment under O. 21, 
R. 89, & it was not competent to deft. 1 to prescribe 
some other way to put a atop to the wrong to which 
they were subjected," 

In conolusion, however, his Lordship followed 
the decision in the earlier case in 45 Bom, 1094 
which was also followed by this Court in 7 Pat. 
30. Barlee J. who agreed with him, but delivered 
a separate judgment, stated, with preference to 

the Privy Council decision in 40 I. A. 56 . 

"Their Lordships of the Privy Ooanoil held that he 
was entitled to succeed inasmuch as he bad paid under 
legal coercion & was entitled to rid himself of the un- 
lawful interference of the Bank by any lawful means. 
Thus a payment, into Court made to remove a trespass 
can be recovered by suit: 

Hia Lordship then proceeded as follows: 

"But according to the view adopted by a Bench of 
this Court in J^^arayan v. Amganda, 46 Bom. 1094 a 
payment made under O. 21, R. 89, to have a sale set 

aside is not a payment to remove a trespass 

KanyayaLaVs case Mil. A 66 was cited but distin- 
guished & the main ground of distinction, was that 
what had been sold wag not the property which A 
claimed but the right, title & interest of S in it. There 
had been no actual trespass db on the assumption that 
the property belonged to A& not to the J, D. S, there 
was no threat of trespass, their Lordships considered 
against the property of A for A by paying the debt of 
S was protecting not bis own property which was not 
in danger, but the non-existent right, title & interest of 
£ in the property. 

[16] Thus, according bo the said Patna & Bom- 
bay decisions if t he payment under O. 21, R. 89 
is made by a third person who claims to be the 
real owner of the property sold, the payment 
is voluntary, because he is thereby protecting not 
his own property which is not in danger, but the 
non-existent right, title & interest of the J. D. 
in that property. 

[17] In the present case, the, property given 
in security by Raghubir Tewari was sold & the 
pitfTs made the payment under o. 21, B. 89 to 
save that property from sale. It cannot be said 
that they made tbe payment to protect any 
non-existent right, title & interest. It was in 
obedience to the order of (he Court that the 
pltffa. had to furnish security which was actually 
given by Raghubir Tewari. According to the 
finding of the lower appellate Court, the goods 
which were attached by Volkart Brothers be- 
longed, not to their J. Ds. but to the pltfis. The 
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pltfl's. had to pay the money under the force of 
execution proceedings. The principle laid down 
in the said Patna & Bombay decisions, therefore, 

I has no application here. In my opinion, the pay- 
ment made by the pltfifs. can on no account he 
said to be voluntary. 

[isl Mr. R. S. Chatfcerji further relies on the 
Full Bench decision in Krishna Ayyar v. Aruna-' 
chalum Chettiai't Mad. 972) in which the real 
question for decision was whether a deposit under 
o. 21, R. 89 could he accepted subject to any con- 
dition or protest. It was held that no condition 
could be attached to such deposit. The facts of that 
case are quite distinguishable from those of the 
present. 

1 [19] Mr. Chatterji next contends that Raghubir 

having stood surety, the decree could be validly 
executed against him under s. 145, Civil P. G. & 
therefore, the pltffa, cannot recover the money 
paid under 0. 21, R. 89 which went to satisfy the 
decree. But Raghubir stood surety, nob for the 
J. Ds,, bub for the pltffs., as ordered by the Court 
in the claim case, and he undertook the respon- 
sibility (sic) for payment of the decree in case the 
claim was rejected. The claim, no doubt, was 
disallowed by order dated .5- 9-1941, but that order 
was subject lo the result of the present suit 
which was in the meantime brought under ©• 2i, 
R. 63. Raghubir’ 3 property was sold long after 
the institution of this suit. As pointed out by 
the Privy Council in Phul Kumari v. Ghan- 
shy am Misra, 35 I. A. 22, a suit under o. 21, 
S. 63 (s. 283 of the old Code) is substantially a 
suit to set aside the summary decision in the 
claim case. On the finding of the lower appellate 
Court, there could be no valid attachment of the 
pltff’s goods & consequently Raghubir as surety 
could not be held liable for payment of the decree. 

[20] In this view, it is unnecessary to consider 
the further question raised by Mr. Chatterji, 
namely, whether there was a good consideration 
for Raghubir standing as surety. 

[2l] Next, aa regards the item of Bs. 70-10, 
Mr. G. P. Das contends that the suit is governed, 
not by Art. 29, but by Art. 49, Iiimitation Act. 
Art. 29 refers to a suit '*B*or compensation for 
wrongful seizure of moveable property under 
legal process” for which the period of limitation 
is one year from the** date of the seizure”, 
Mr. Chatterji relies on the decision in Madras 
Steam Navigation Co, Ltd, v. Shalimar WorJis 
Ltd., 42 oal. 85 in which the pltff. company sued 
the deft, company for wrongful arrest of a ship 
belonging to the former. The suit as framed was 
based on malice or its equivalent, but at the 
hearing, the plaintiff company proceeded on the 
footing of the suit being one for mere trespass. It 
was held that in the absence of proof of malice or 
its equivalent, a suit for simple trespass would 
not lie for the arrest of a ship. On the question 
of limitation raised, it was held that assuming 
that an action would lie in the absence of proof 


of malice or its equivalent, the action would be 
for wrongful seizure under legal process & would 
be barred by Art. 29, Limitation Act. But the 
present suit is not for compensation for wrong- 
ful seizure of the pltffs’ goods, but for recovery, of 
the money which was realised by the D. Hs. 
by sale of those goods, Mr. G. P. Das contends 
that the suit will be governed by Art. 49 which 
refers to suits 

"For other specific moveable property or for compea- 
sation for wrongfully taking or injuring or wrongfully 
detaining the same.” 

The period of limitation for such suit is three 
years from 

“When the property is wrongfully taken or injured or 
when the detainer’s possession becomes unlawful.” 

Mr. Das relies on the case of Maharaj Bahadur 
Singh of Baluchar v. Achala Bala Devi, A. I. B. 
(is) 1928 Cal. 106 in which it was held that a suit 
for value of crops wrongfully attached, out & 
removed by the deft, would be governed by Art. 
48 or Art. 49, & not by Art. 29 or Art. 36, Limi- 
tation Act. Upon the facts of the present case, I 
think the proper article applicable will be Art. 49. 
The cause of action for the suit arose when the 
attached goods were sold & the proceeds were paid 
to the D. Hs. The attached goods were sold 
BS. 70-10 out of the proceeds was paid to the 
D. H. in August 1942, & the suit, so far as it 
related to the recovery of money, must be deemed 
to have been instituted on 14-12-1943 when the 
plaint was amended. The suit was, therefore, well 
within three years. Consequently the claim for 
recovery of Es. 70-10 cannot be said to be barred 
by limitation. 

[23] As regards the last item of Bs. 85, the ob- 
jection taken by Mr. Chatterji is that this amount 
having been allowed as costs in the claim case, 
the pltffs. are not entitled to recover it. He relies 
on the decisions in Shama Purshad v. Hurro 
Purshad 10 M. I. A. 203 and Dwarka Nath v. 
Mohendra Nath 16 c. L. j. 437. It was held in these 
cases that money realised under a decree or judg- 
ment cannot be recovered back in a new suit or 
action, while such decree or judgment under 
which it was recovered remains in force, as the 
original decree or judgment, must be taken to be 
subsisting & valid pntil it has been reversed or 
superseded by ulterior proceeding. As already 
pointed out, a suit under O. 21, R. 63 is substan- 
tially a suit to set aside the summary decision in 
the claim case. Here, the order in the claim case 
was in effect set aside by the Court of appeal 
below. Consequently, the said decisions do not 
stand in the pltff s way of obtaining a refund of 
Bs. 85. The order in the claim case having in 
^effect been set aside, the D. Hs. are not entitled 
to retain this sum which they realized on thv 
strength of that order, 

t23] It is further contended by Mr, Chatterji 
that in any case the remedy of the pltfis. with 
regard to this Bs, 85 is not by a separate suit, but 
by an application under S. 144, Civ. P. C. But S. 
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by its terms has no application to the present 
case. Here, the claim for refund of the sum of 
Rs. 85 is made in the very suit under O. 2l> R. 63. 
jif by the decree passed in this suit the order in the 
olaim case is set aside, there is no reason "why in 
this very suit the pltffs. will not be entitled to a 
refund of the amount. 

[24] In the result I would allow the appeal in 
part, set aside the decision of Shearer J, & decree 
the suit for recovery of three sums of (l) Rs, 70-10, 
(2) Rs. 357.8.6 & (3) Es. 85. The pltffs. will also be 
entitled to a declaration, as sought for. Both 
parties will be entitled to their respective costs 
throughout in proportion to their success, the 
pltffs. Oosbs to be recovered from deft. 1. 

[25] Lakahmikanta Jha C. J. — I agree. 

F.S.B. Appeal allowed partly. 
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Lakshmikanta Jha C. J. & Ohatterji J. 

Parmeshwar Dayal — Appellant v. The Bark 
Local Board — Respondent. 

L. P. A. No. 19 of 1949, D/- 1^-4-1951, from decisiOD 
of Shearer J,, D/- •23.9-1949* 

(a) Bihar & Orissa Local Self-Govt. Act (III [3] of 
1885), Ss. 101, 138, 1 A 6 & R. 100 —Right of local 
Board to sue for damages in respect trespass Com- 
mittee on a property in its possession. 

■The Local Board is not the agent of the District Board 
for all purposes. Where land is transferred by the District 
Board to a Local Board &, is in possession of the latter & 
if any body trespasses on the land or causes damage to 
any property in posseesion of the Local Board, it will have 
right to sue to remove the trespass or to recover damages. 
The title to the land may vest in the District Board, but 
as the right to possession vests in the Local Board, it can 
maintain a suit to recover damages for a trespass. The 
omiesiou to make any provision for litigation by or 
against a Local Board in B. 89 made under S, 138 (s) does 
not & cannot take away any right of suit which belongs 
to the Local Board under the General law. Sections 101, 
138, 146 &B. 100 do not affect the right. of the Local Board 
under the general law to sue for damages in respect of 
trespass committed on the property in its possession. 

[Paras 6, 7, 8, 11] 

(b) Bihar & Orissa Local Self-Govt. Act (III [3] of 
1885), S. 29 — Right of Local Board to sue through 
i|s Chairman — Civil P. C, (1908), O, 29, R. 1. 

The Local Board is a body of individuals which can act 
collectively. The members cannot do anything except as 
representing the Board. Though a Local Board is not 
treated by the Act as a corporate body, there can be no 
doubt that it is a quasi corporation. Hence The Local 
Board can sue through its Chairman & all the' members 
of the Board need not be made pltfs. [Para 12] 

Anno: 0. P. 0* 0. 29 R, 1 N. 2, 6. 

(c) Bihar & Ortssa Local Self-Govt. Act (III [3] 
of 1885), S. 29— Scope of. 

Section 29 does not confer a right of suit on the 
District Board but merely enables the Board to sue & be 
sued in its corporate name. [Para 10] 

B. P, Samiyar — for Appellant ; Ramanand Sinha— 
for Respondent, 

Chattdrji J. — This is an appeal under ol. 10, 
Letters Patent, by the deft, in a suit brought by 
the Local Board of Barb through its Chairman 
for declaration of title & recovery of damages in 
respect of six palm trees said to have been cut & 
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removed by the deft, from pitf'a plot No. 313 in 
village Talipur, Police Station Barh. 

[2] Undisputediy plot No. 313 is a road. Accord- 
ing to the pltf. the trees in question stood on this 
plot on the road side. The deft, on the other 
band, claimed that the trees stood on his plot. 
No. 312, which adjoins the road. 

[3] Both the Courts below held that trees stood 
on the pltfs plot no. 313 & were wrongfully cut 
& removed by the deft. They also overruled the 
defence that the suit was not maintainable. 
Accordingly they concurrently decreed the suit 
with some modification in the amount of (dam- 
ages claimed. On'second appeal, Shearer J. upheld 
their decisions. 

[4j^The first point raised on behalf of the appel- 
lant is that the road on which the trees stood 
vests in the District Board & not in the Local 
Board & therefore, the Local Board has no right 
to sue. 

[6] Section lOl, Bihar & Orissa Local Self-Govt. 
Act, 1885, (which will be referred to hereinafter 
as the Act) provides, 

•'The Local Govt, or, subject to its control, a District 
Eoar(3, may direct that, within the area subjec; to the 
authority of a Local Board, any matter placfd under the 
control & adminigtration of the District Board under this 
Act shall be wholly or partly transferred to the control 
tfe administration of the Local Board, with adequate 
funds for the purposes of such contro] & administration, 

A Local Board, as the agent of, & subject to the control 
of, the District board, shall, so far as the funds at its 
disposal permit, make due provision for all matters trans- 
ferred to its control & administration under this sectloD. 

It shall be the duty of the District Board to enforce 
the reapoDsibility imposed on a Local Board by this 
section.” 

[6] It is not disputed that the road bearing plot 
No. 313 was transferred by the District Board to 
the Barn Local Board & is in possession of the 
latter for a long time. But it is contended, rely- 
ing on the second paragraph of s. lOi, that the 
Local Board is merely the agent of the District 
Board. What- this para, really means is that in 
regard to making due provisions within the limits 
of the funds at its disposal, the Local Board will 
be acting as the agent of the District Board. It, 
by no means follows that if anybody trespasses 
on the land or causes damage to any property in 
possession of the Local Board, it will have no 
right to sue to remove the trespass or to recover 
damages. The title to the road in question may 
vest in the District Board, but the right to posses. 
Sion ^ vests in the Local Board. It is a well re- 
cognised principle that a person in possession of 
land, having no more than a possessory title, can 
maintain a suit to recover damages for a trespass. 

[7] Eelianoe was also placed on S. 138. ol, (e) of 
the Act & rule 89 of the rules made by the Local 
Govt, under S, 138. This section confers power on 
the Local Govt, to make rules for any District 
Board or Local Board or Union Committee for the 
various purposes enumerated in Ols. (a) toft) of 
the section, Ol. (s) refers to 
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“affordiQf’ guidance to District Boards when suits or other 
proceedings are threats nded or have been instituted by or 
against them in Civil Courcs”. 

It is under this cl. (s) that K. 89 was made. Rule 
89 which appears under the heading “Litigation” 
provides : 

“In all cases where a District Board desires to sue o** 
is sued or threatened with a- suit in the civil Court th® 
Board shall communicate with the Superintendent & 
Remembrancer of legal affairs, & shall he guided by the 
existing rules for the conduct of Civil Suits by Govt." 

It is said that neither in S. 138 of the ^ct nor in 
the rules made under that section there is any such 
provision relating to litigation by or agiinst a 
Local Board &, therefore, it must follow that the 
Local Board has no right to sue or to be sued. 
But S. 146 of the Act itielf shows that a suit may 
be brought against a Local Board. It provides : 
“No suit shall be brought against any District 
Board, Local Board oiy Union Committee . . . 
Apparently, the Locil Board being subordinate to 
the District Board, it was not thought necessary 
to insert in S. 138 any clause, similar to cl. (s) for 
“affording guidance” to Local Boards. Conse- 
quently there is no rule, similar to R. 89 concern- 
ing a Local Board. The omission to make any 
similar provision for litigation by or against a 
Local Board, does not & cannot take away any 
right of suit which belongs to the Local Board 
{under the general law. 

[8] It is also said that s. 146 of the Act contem- 
plates that a suit naiay be brought against a Local 
Board, but the Act nowhere provides that the 
Local Board may sue. S. 146 provides for a notice 
of suit similar to that provided in S. 80, Civil P.C. 
Eight of suit existing under the general law need 
not be provided or affirmed by a statute. Right 
of suit under the general law must always be 
presumed to exist unless it is taken away or 
restricted by any statute. It is, therefore, a fallacy 
to contend that as there is no provision in the 
Act or in the rules for a suit by the Local Board, 
it has no right to sue. 

[9] Our attention is drawn to S. 29 of the Act : 

“Every District Board shall be a body oorporate by the 

name of the District Board of the district by reference to 
which it is known & shall have perpetual succession & a 
common seal, with power to acquire & hold property both 
movable & immovable & subject to any rules made uuder 
this Act, to transfer any such property held by it, & to 
do all other things necessary for the purpose of the Act, 
& may sue & be sued in its corporate name.” 

[10] It is said that this is a specific provision 
conferring on the District Board the right to sue. 
This is not the true meaning of the section. The 
section is intended to enable the District Board 
to sue & be sued in its corporate name. The right 
to sue is one thing and the right to sue a corpo- 
rate name is quite another. 

[11] Reliance is further placed on R. lOO of the 

rules made by the Local Govt, which provides : 

“Subject to the limit imposed by the District Board, a 
Local Board, as the agent of the District Board may, in 
regard to matters, which may have transferred to Its con- 
trol & administration, enter into any oontraot or agree- 
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ment in respect of a sum, or involving the value, not 
exceeding Rs. 5000/- 

It is said that this rule also clearly shows that 
the Local Board is the agent of the District 
Board. But it does not carry us any further than 
S. 101 of the Act itself. In so far as power to con- 
'tract is concerned, the Local Board is, of coarse, 
to act as the agent of the District Board. That 
the Local Board is not an agent of the District 
Board for all purposes is quite clear from the fact 
that under s. 139 of the Act the Local Board, as 
much as the District Board, is authorised to make 
by-laws which shall l^ave the force of law. S. 141 
empowers the local Board to start prosecution 
for breach of any by-law made by it Neither 
S. lOi of the Act nor the aforesaid B. lOO affeeta 
in any way the right of the Local Board under 
the general law to sue for damages in redpeot of 
trespass committed on the property in its posses- 
sion. 

Cl 2] The next point argued is that the Local 
Board is not a corporation &, therefore, it could 
nob sue through its Chairman, but all the memberfl 
constituting the Board should have sued. It is said 
that 3, 29 of the Act makes the District Board a 
corporate body, but there is no such provision 
relating to the Local Board. It cannot, be disputed 
thab the Local Board is a body of individuals which 
can act collectively. It cannot possibly be sug- 
gested that the members can do any thing except 
as representing the Board. Though a Local Boar4 
is not treated by the Act as a corporate body,, 
there can be no doubt that it is a quasi- corporation. 

A quasi-corporation is well recognised in law. 
That a suit can be brought against a Local Board 
is expressly provided in S, 146 of the Act. If, 
therefore, a suit may be brought against the Local 
Board, there is no reason why, when the suib is 
by the Local Board, all its members, & not the 
Board, must sue. 

[ 13 ] The contentions raised on behalf of the 
appellant fail & the appeal must be dismissed with 
costs. 

[14] Lakshmikanta Jha G. J. — I agree. 

D.H. Appeal diemiesed* • 

A. I. B. (38) 1951 Patna 608 [0. N. 17L] 

Reuben J. I 

Braja Kewat dt another — Appellants v. 
Madanlal Agatwalla d others — Respondents* 

A. E. O. O. No. 433 of 1950, D/- 20.4-1951. 

(a) Court-fees Act (1870), Sch. I, Art. 1, Sch, IIi 
Art. 11, 17 (Hi) (iv) — Appeal to High Court against 
award under 'S. 18, Land Acquisition Act. 

Id a reference under 3. 18, Land Aeqaisition Act, the 1 
Additional Diafe. Judge accepted as correct the amonnt f , 
awarded by the Oollector & rejected the claim of one of 
the claimants to the oompensation* The latter filed an 
appeal under S. 64, Land Aoqaisition Act. He merely 
raised the question of the title. 

Held that (1) Sch. II, Art. 11 was not applicable to the 
appeal as the award given by the Additional Diet. J. vu 
to be deemed to be a deoree under S. 26 (2), Land Aoqm- 
sition Act, [Para sj 
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(2) Sail. II, Art, 17 (ill) or (iv) alBO did not apply as the 
ptooeeling In whloh the award was obtained oould not bo 
described as a suit. Provisions ot S. 26 (2), Land AcquU 
eition Act, did not make the proceeding a suit. [Para 3] 

(3) As there was no piirtioular provision that applied 
the residuary provision Soh. I, Art. 1 applied. [Para 4] 

(4) The value of the appeal was the entire amount of 

compensation awarded as the appellant was trying to eet 
aside the award according to wbioh he was entitled to 
nothing. [Para 5] 

Anno. Oourt-fees Act, Soh. I, Art. I, N*. 2, 21; Sch. II, 
Art. 11. N. 1, 14; Sch. II, Art. 17 (lii) N. 1 ; Sjh. 11, Art. 
17 (iv) N. 1. 

(b) Court-fees Act (1870), Sch. I, Art. 1 — Applica- 
bility to H. Ct, 

The word 'those' occurring at the end of the entry in 
Col. 1 refers not to Gt. bat to the documents mentioned 
in S. 3. Art. 1 applies to H. Qt. A. I. B. (12) 1225 Pat. 
392 (P. B.) Ref, [Para 4] 

Anno. Gourt'fees Act, Soh. 1, Art. 1, N. 2, 

(c) Court-fees Act (1870), S. 8 — Appeal concerning 
question of title. 

S. 8 applies not only to appeals in which the oorreeb- 
ness of the amount of compensation awarded is challeng- 
ed but also to appeals which oonoern questions of title, 
the section being applied on the basis that the appellant 
claims a certain amount of eompeusation as representing 
the value of his interest in the acquired property & he is 
given nothing or a smaller amount by the decision which 
he is challenging. A.I.B. (18) 1931 Lah, 343, A, 1. R. (19) 
1932 Cftl. 346, Rel. on. [Para 5] 

Anno. Oourt-fees Act, S. 8, N. 5. 

Lala Atul Chandra —for Appellants', Qovt. Advocate 
— for the State (in Court-fee matter). 

Cases referred to. 

(’12) 89 Gal. 906 : (U I. C. 724). [Pr. 5] 

(’32) 59 Cal. 528 (A. 1. R. (19) 1932 Cal. 316). [Pr, 5 
(’31) A. I, B. (18) 1931 Lah. 343: (134 I. 0. 127). [Pr, 5; 
(’98) 21 Mad. 269. [Pr. s; 

(’25) 4 Pat. 336 : (A. 1. R. (12) 1925 Pat. 392 F. B.). 

[Prs. 4, 5] 

Order. — This is a reference under S, 5, Oourt- 
fees Aot, & relates to an appeal against an award 
of the Additional Dist. J. at Purulia in a reference 
under s. 18, Land Acquisition Act, 1894. The 
compensation awarded by the Oolleotor is Rs. 11, 
619-3 0. The reference related to (l) the correot- 
ness of the compensation assessed & (2) a dispute 
between three sets of persons as to which of them 
is entitled to the compensation. The Additional 
Dist. J. has accepted as correct the amount 
awarded & has rejected the claim of the appellants 
to the compensation. The appeal has been filed 
under S. 54, Land Acquisition Act. The appellants 
merely raise the question of title &, treating the 
appeal as a miscellaneous appeal, have paid court- 
fee under Art. 11 of Sch. ii, Oourt-fees Act. On 
behalf of the State, it ia contended that m ad 
valorem court- fee on the total amount of the 
compensation awarded is payable under Art. 1 of 
Beh. I, Oourt-fees Act. 

[9l Article li of Sch, il, Court-fees Act, relates 
to “Itlemo. of appeal when the appeal is not from 
a decree or an order having the force of a decree, 
etc.’* Under S, 26, sub-s. (2), Land Acquisition 
Act, every award under Part, ill of the Act. under 
which part the award in the present case has been 
made, shall be deemed to be a decree. In view of 
this provision, I do not think that this Article is 
kpplibabl.e. j 
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fsl It is contended for the appellants that, if 
Art. 11 of Soh. II does not apply the proper pro. 
vision is either 01 . (iii) or 01 . (iv) of Art. 17 of 
Soh. 11 : 

“Plaint or memo, of appeal iu each of the following 
suits, 

♦ * 

Hi. to obtain a declaratory decree where no conse- 
quential relief is prayed; 

Iv. to set agide an award." 

The weakness in this contention ia that the pro- 
ceeding in which the award was obtained cannot 
be described as a suit. The word ' suit" is a 
technical term with a well-understood legal signi- 
ficanse. Section 26 , Land Acquisition Act, provides 
that the award made in the proceeding instituted 
under S. 18 shall be deemed to be a decree, but 
this does not make the proceeding a suit. 

[ 4 ] Section 4, Oourt-fees Act, prescribes that 
no document of any of the kinds specided in the 
first or second schedule bo the Act as chargeable 
with fees shall be filed in or received by any High 
Court in any case coming before such Court in the 
exercise of its jurisdiction as regards appeals from 
the Courts subject to its superintendence or in the 
exercise of its jurisdiction as a Court of reference 
or revision unless in respect of such document 
there be paid a fee of an amount not less than 
that indicated by either of the said schedules as 
the proper fee for such document. As there is in; 
the schedule no particular provision that applies 
to the present case, we have to fall back on the 
residuary Article, Art. No. 1 of sch. i, which 
prescribes an ad valorem court-fee. Some doubt as 
to the applicability of this Article to appeals in the 
High Court has been caused by the last few words 
which occur iu col 1 ; “presented to any civil or 
revenue Court except those mentioned in section*'. 
This, however, is only due to unskilful drafting 
(vide Krishna Mohan Sinha v. Baghunandan, 
Pandet 4 Pat. 336), & it is generally accepted that 
the Article applies to High Courts, although High; 
Courts are among the Courts mentioned in s. 3. I 
would suggest that the word “those’* occurring 
at the end of the entry in Col. 1 refers not to 
Courts but to the documents mentioned in 3. 3. 

[ 5 ] As regards the manner in which the valua- 
tion of the appeal will be computed for the pur- 
poses of applying Art. 1 of Soh, I, a special 
provision is contained in S. 8, Courb-fees Act, 
This section, has been held to apply not only to 
appeals in which the correctness of the amount of 
compensation awarded is challenged but also to 
appeals which concern questions of title, the sec- 
tion being applied on the basis that the appellant 
claims a certain amount of cempeneation as repre- 
senting the value of his mterest in the acquired 
property & he is given nothing or a smaller 
amount by the decision which be is challenging: 
Muhammad Suleman v. Ghamandi Lal^ A. I. B.’ 
(18) 1931 Lah. 343, & Anandalal CkaJcravarty v. 
Karnani Industrial Bank, Ltd*, 69 oal. 598. 
The section, however, occurs in ohap. Ill, Court- 
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fees Act, which relates to “Fees in other Courts 
& in public ofl5cea“, in consequence of which 
Mullick, J. observed in Krishna Mohan Sinha' s 
case, that the section does not apply to the 
appeals filed in the High Court. The sec- 
tion has been applied to appeals in the High 
Court as long ago Kasturi Ghetti v. Deputy 
Collector, Bellary, (21 Mad. 969) & Trinayani 
Dasi V. Krishna Lai, (39 cal. 906) & it was so 
applied by Eankin, C. J. in Anandalal Chakra^ 
varti’s case, observing that the heading of the 
chapter in which the section occurs should not be 
allowed to cut down the plain meaning of the 
section. It is unnecessary, to consider the appli- 
cability of the section in the present case for it is 
plain that the result would be the same if the 
value of the appeal is computed according to the 
natural meaning of the term. According to the 
claim of the appellants, they are entitled to the 
entire amount of compensation awarded. Accord- 
ing to the decision, which they challenge & are 
trying to get set aside, they are entitled to nothing* 
Hence, the value of the appeal is the entire 
amount of the compensation awarded. 

f6] For the reasons which I have given, I consi- 
der the appellants are liable to pay ad Valorem 
court- fee under Art. 1 of Sch. i on Ra. ii, 619-3-0. 
The reference is answered accordingly. 

DM, Answer accordingly. 
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Lakshmikanta Jha 0. J, & Chatterji j, 

Darsan Baut — Appellant v. Chandraman 
Baut and others —Bespondents, 

L. P. A. No. 11 of 1949, D/-20.3-1951, from judgment 
of Shearer J., D/.27.7.1949. 

Bihar & Orissa Public Demands Recovery Act (IV 
[4] of 1914), S. 45 —Irregularity in service of notice— 
Suit to set aside sale — Maintainability. 

The words ‘’notice has not been served” in S. 45 cannot 
be understood to mean “notice has not been duly served 
or served accordicg to law.” There is some distinction ba- 
tween “irregular service*' & "non-Bervioe.” 

Where, therefore, the certificate-debtor not being 
found, the service peon instead of serving the notice on 
any adult male member of his family as required by 
rules, hung the notice at his house, the service, though 
not in conformity with the prescribed rules, cannot be said 
to be no seivioe at all; consequently a suit to set aside 
sale under 3. 46 will not be maintainable. [Paras 9, 111 

B. C, De & J. G. Sanyal—for AppeUant; Prem Lall — 
for Bespondents, 

Chatterji J . — This is an appeal by the pltf. 
under cl. 10, Letters Patent, from the judgment 
of Shearer J. who, yeversing the concurrent deoi. 
sions of the Courts below, dismissed the pltf.’s 
suit. 

[2] The suit was for setting aside a certificate 
sale & for oonfiymation of possession or. in the 
alternative, recovery of possession of the suit 
land. The suit was brought on the allegation that 
there was fraudulent suppression of notice under 
G. 7, Public Demands Recovery Act (iv [4] of 
1914) A also of other processes under the Act. 


[3l The defence, in substance, was that the 
notice & procesies were duly served & that the 
suit was barred under S. 46, Public Demands 
Recovery Act, 

[4] Both the Courts below held that there was 
no fraud & therefore, the suit could not lie under 

S. 46 of which the relevant portion is as follows: 

“Provided that a suit may be brought in a civil Court 
in respect of any such question upon the ground of 
fraud.” 

The Courts, however, held that the notice requir- 
ed by S. 7 was not served & therefore, the suit was 
inaintainable under s, 45 of the Act. The materia) 

portion of 3. 45 runs as follows: 

“Notwithstanding anything hereinbefore contained, a 
Bale of immovable property in execution of a oeitificate 
shall not be bell to be void on the ground that the 
notice required by 8. 7 has not been served; but a 
suit may be brought in a civil Court to recover possession 
of such property or to set aside such sale on the ground 
that such notice has not been served: 

Provided that no snoh suit shall be entertained: 

(а) if instituted more than one year from the date on 
which poBBession of the property was delivered to the 
purchaser.'* 

Both the Courts below found that the suit was 
brought within one year from the date on which 
possession was delivered to the auction purchaser. 
They, therefore, concurrently decreed the suit. 

[5l On second appeal, Shearer J, was of opi- 
nion that S. 45 of the Act could not apply unless 
it was found that the notice under S. 7 was not 
served at all. He considered that the finding of 
the lower appellate Court was not that the notice 
under S. 7 was not served at all, but that there 
was an irregularity in the service of the notice. 
In this view, he held that the civil C3oart had no 
jurisdiction to set aside the sale, 

[б] Mr. B. 0. De on behalf of the appellant 
contends that Shearer J. was entirely wrong in 
assuming that the lower appellate CJourt merely 
found that there was an irregularity in the service 
of notice. Mr. De relies on the following passage 

in the judgment of the lower appellate Court: 

“That being so, there was no service of the natice on 
the pltf. under S. 7, Public Demands Recovery Act,’* 

This apparently means that there was no service 
at all. But this finding must be read with the 
actual discussion on the point. The discussion 

begins with these words: 

"I would, therefore, confine myself to the oonsideration 
whether the notice under S. 7, Public Demands Recovery 
Act, was duly served on the pltf. appellant aooording to 
law.” 

The Court then proceeds: 

“1 take up the first point about service of the notice. 
Ex. B is the notice under S. 7, Public Demands Recovery 
Act. The service report of the peon shows that he could 
not meet Darshan Baut the pltf. ds on enquiry he learnt 
that he had gone to Sitamarhi fair. Hence he hong up 
the notice at his house facing east. 

I have now to see as to how far snoh a service can be 
deemed to be valid in law. R. 4, Soh. U which has a 
legal foroe says that where the certificate-debtor oannot 
be found, A has no agent empowered to accept servioe of 
the notice on his b^U, service may be made on any 
adnlt member of the family of the oertifioate^ebtor who 
is residing with him. The contesting deft. 2 who figured 
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as D. W. 5 In this autb admits In bis deposition that 
Davsban Raut got four Boas, out ot wbora tho eldest is 
aged 2d 5rGars & tho aouond son is aged 20 years, The 
BGtvioe report ol tho pooa does not 9ho«v that he made 
any attempt to dad out any adult member of the family 
for haediug over the notiee. I'hoie is a Is 3 no whisper in 
the evidenoe adduced before the learned Munsif that my 
attempt was made by the Eervlng peon to hnd out any 
adult member of the pltf.'s family." 

Next follows tho paaaago relied upon by Mr. De 
which has been already quoted, Reading this 
whole discussion, it is apparent that the appellate 
Oourt proceeded on the assumption that the 
notice was served in the manner stated in the 
peon's report, but held that such service could 
not be deemed to be valid in law. In other words, 
there was an irregularity in tho service of the 
notice, & in the opinion of the appellate Court, 
irregular service amounted to non-service. 

t7] Mr. De’s contention is that if the notiee 
was not served, as required by law, there was no 
service at all. S. 7 of the Act provides: 

"Where a certiSiate has been Sled in the office of a 
certificate officer under S. 4 or S.-O, he shall cause it to be 
served upon Ihe certificate-debtor, ia the prescribed 
maaaer, a notiee in the prescribed form & a copy of the 
certificate." 

The rules which were made by the Board under 
S. 48 of the Act for service of notice are to be 
found in Sch, II. R. 3 in this schedule provides: 

"Where it is practicable, service shall be made on the 
certificate-debtor iu person unless be has an agent em- 
powered to accept service, in which case service on snob 
agent shall be sufficient." 

R. 4 then provides; 

"Where the certificate debtor cannot be found, & has 
no agent empowered to aooept aervioe of the notice on his 
behalf, service may be made on any adult male member 
of the family of the certificate- debtor who is residing 
with him." 

R. 5 provides for acknowledgmant of service to 
be taken by the serving officer from the person to 
whom the notice is tendered. B, 6 next provides: 

"Where the certificate debtor or his agent, or such 
other person aforesaid, refuses to sign the acknowledgment, 
or where tbe serving officer, after using all due & reason- 
able diligence, cannot find the debtor, certificated there is 
no agent empowered to accept service of the notice on his 
behalf, nor any other person on whom service can be 
made, the serving officer shall — 

(a) affix a copy of the notice oa the outer door or some 
other conspicuous part of tbe house in which the certifi- 
oate debtor ordinarily resides or carriea on business or 
peiaonally works for gain; or 

(b) if there be land afiected by bh(> notice, affix a copy 
of the notice on some conspicuous place la the office of the 
Oertificate Offiier d also on some conspicuous part of the 
land, d shall then return the original to the Cortifioats 
officer by whom it was issued, with a report endorsed 
thereon or annexed thereto stating that he has so affixed 
the copy, the clrcumstancea nnder which be did so, d the 
name d aidress of the person (if any) by whom the house 
or land was identified d in whose presence the copy was 
affixed." 

Thus, Rr. 3, 4, & 6 presoribe, in order of prece- 
denoe, three modes of service, of which the second 
(r. 4) is to be adopted, failiag the first (b. 3), & 
the third (R. 6) to be adopted, failing tbe first d 
ysoond. 


[8] In the present case, acoording to the peon’s 
report, service was effected under B. 8. The lower 
appellate Court held that the service was not 
valid in law, because the peon did not make any 
attempt to serve the notice on the adult male 
members under R, 4, & consequently, such service 
must be treated as if there was no service at all. 
But if the notice was actually served under R. 6, 
can it be said that there was no service at all? 
Take a case where the certificate- debtor has an 
agent empowered to accept service of the notice 
on his behalf (R. s), but the peon wi>;hout going 
to the agent serves the notice on an adult son of 
the debtor at his bouse (a. 4). Can it be reason- 
ably said that this was no service at all? In my 
opinion, certainly not. All that may be said is 
that the service was irregular. Is there any 
difference in principle between such hypothetical 
case d the present? 

[91 To hold that a notice which has been actual- 
ly served, though not in strict conformity with 
the prescribed rules, cannot be said to have been 
served at all will be a contradiction in terms. To 
understand the true import of the wor3s "notice 
has not been served” in S. 45, it will be pertinent 
to compare the wording of 9. 9 (1) of the same Act 
which also refers to notice under S. 7. The rele- 
vant portion of S. 9 (l) is as follows; 

"The oertificate debtor may, within thirty days from 
the service of the notice required by S. 7, or, where the 
notice has not been duly served, then within thirty days 
from the execution of any process for enforcing the 
certificate, pressnt to the certificate officer a peti- 
tion denying his liability, in whole or in part." 

It will ba noticed that here the word "duly" is 
used before "served." If service, not valid in law, 
is no service at all, the word "duly" would seem 
meaningless. Such interpretation is not justified 
in law. The use of the word “duly" obviously 
suggests that in framing this Act, the Legislature 
drew a clear distinction between "served" & "duly 
served." Where, therefore, the word "served" 
only is used, we cannot add "duly" before it. 
Consequently, the words "notice has not been 
served" in S. 45 cannot be understood to mean 
"notice has not been duly served or served ao- 
cording to law. " There is some distinction between 
"irregular Bervice" & "non.aervice," which cannot 
be ignored. Where the Legislature use tho words 
"not duly served," it is a case of “irregular ser 
vice" & where they use the words "not served," 
it is a case of "non-service." 

ClO] Mr. De draws our attention to S. 29 (l) of 

the Act of which the relevant portion is as follows; 

"Where Immovable property has been sold. • ■ • • the 

certificate debtor may. .....apply to set aeide tho 

sale on the ground that notice was not served under S. 7 
or on the ground ot a material irregularity in the certi- 
ficate proceeding or in publishing or conduotlng the sale." 

It is argued that “the ground that notice was not 
served under S. 7" ia not qualified by any words 
connoting irregularity in the service, though the 
words "material irregularity" are used in the 
subsequent portion of tbe section, suggest that 
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the word “served” must be understood to mean 
“served according to law.” In other words, “serv- 
ed” must be read as “duly served.” But such 
construction, if accepted, would, in effect, complete- 
ly destroy the distinction drawn in the Act itself 
between “served” & “duly served.” 

[U] I am of opinion that if the notice was ao- 

^ served, as stated in the peon’s service re- 

the sale cannot be set aside under S. 45. 

[12] The trial Court, however, appears to have 
held, upon a consideration of the evidence, that 
the peon did not actually go to the spot & his 
service report was not true. If this finding be 
correct, certainly there was no service at all. The 
appellate Court, without deciding the point, seems 
to have assumed that the peon’s service report 
was correct. Apparently, the appellate Court 
did not consider it necessary to go into the ques- 
tion because, in its opinion, service, if effected in 
the manner stated in the peon's report, was not 
valid in law & consequently it amounted to non- 
service. But from what I have said above, this 
view cannot be sustained. 

[13] In my opinion, the case should have been 
sent back to the lower appellate Court for a find- 
ing as to whether the notice under s. 7 was 
actually served, as reported by the peon, particu- 
larly when the trial Court's finding on the point 
was: to the contrary, 

[14] I would, therefore, allow the appeal, set 
aside the decision of Shearer J, as well as of the 
lower appellate Court & remand the case to the 
latter Court for disposal according to law in the 
light of the observations made above. In the cir- 
cumstances, there will be no order for costs. 

[15] It is to be observed that the trial Court 
decreed the suit in these terms: “That the suit is 
decreed on contest against deft. 2 & ex parte 
against the other defts.” It was not made clear 
whether the pltf. was entitled to confirmation of 
possession, or, recovery of possession, as prayed 
for by him in the alternative. In case the lower 
appellate Court eventually confirms the trial 
Court’s decree, the actual reliefs to which the 
pltf, is entitled shall be clearly stated. 

[16] Lakshmikanta Jha C. J. — I agree. 
G.MJ. Appeal allowed. 
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Lakshmikanta Jha 0. J. & Ohatterji J. 

NetlalSah — Petnr. y. UckeshwarJha d others 
PofTty* 

Supreme Court Appeal No. 83 of 1949, D/- 28-2-1961. 

(a) Civil P.C. (1908), S. 110 — Appeal for mesne 
profits — Value of subject*matter. 

In determining the value of the subject- matter in dis- 
pute on appeal, the Ct. has to take into account mesne 
profits not only for the period antecedent to the suit, 
but also for subsequent period up to the date of the de- 
cree of the H. C. [Para 6] 

Anno. 0. P. G.. 8. 110 N. 8 Pt. 2, 

(b) Const, of India. Arts, 133, 135 — Appeal enter- 
uuned by Supreme Court under Art. 135 — Art. 133 
QOcs not Apply • 


Where the B. G. exeroises the jurisdiction & powers 
ozeroisable by the Federal Court under Art. 135 of the 
Constitution, the requirements of 8. IIO, Oivil P. 0. have 
to be fulfilled as to the value or amount & not the re- 
quirements of Art, 133 of the Oonstitulion. The Article 
cannot apply where the right to appeal accrued before 
the Constitution came into force. S. 0. A, No. 3 of 194& 
(Pat,), Followed. [Para 7] 

S. E, Sdrkdr — for Petitioner", S. G» Misra for 

Opposite Party. 

Case referred to : — 

('50} S. 0. Appeal No. 3 of 1949, D/- 4-4-1930 (Pat.). 

[Pr. 7} 

Ordep. — This is an application by the pltf. 
for leave to appeal to the Supreme Court under 
S. 109, Civil P. C. from a judgment & decree 
of an appellate bench of this Court modifying 
the decree of the trial Court. 

[2] The suit was for redemption of a usufruc- 
tuary mortgage for a sum of Rs. 7,500. There was 
also a claim for mesne profits, the claim for the 
period antecedent to the institution of the suit 
being tentatively valued at a sum of Rs. 260. 

[3] The pltf.'s case is that he made a deposit o! 
the mortgage money under S. 83, T. P. Act, & al- 
though a written notice of the d-eposit was duly 
served on the mortgagees, they did not give up 
possession &, therefore, their possession of the 
mortgaged property, after the service of notice^ 
was wrongful, 

[4] The trial Court decreed the suit with mesne 
profits, holding that the deposit was sufiGcient & 
the possession of the mortgagees from the date of 
the service of notice under S. 63 was wrongful, & 
ordered mesne profits to be ascertained by the 
appointment of a Commissioner. The mortgagees' 
came up in appeal to this Court & a division 
bench reversed the decree of the trial Court with 
regard to mesne profits & allowed a lump sum of 
Bs. 1000 in lieu thereof. 

[5] The judgment of this Court being one of 
reversal, only two conditions under S. 110, para. 1, 
have got to be fulfilled, namely, (l) the subject- 
matter of the suit in the Court of first instance 
is Es. 10,000 or upwards, & /s) the amount or 
value of the subject-matter in dispute on appeal 
is the same sum or upwards. It is contended by 
Mr. Misra that the subject-matter of the suit in 
the Court of first instance was Bs. 7,500, the 
amount secured under the mortgage, & a farther 
sum of BS. 250 tentatively claimed as mesne pro- 
fits; therefore, the first condition of S. 110, para. l> 
Civil P. C, has not been fulfilled. As Rs. 250 was 
claimed only tentatively as mesne profits, this 
Court, by its order dated 26-9-1950, dkected the 
learned Subordinate Judge to hold an enquiry for 
the ascertainment of the actual mesne profits & 
give a rough estimate thereof for the purpose of 
valuing the suit & the appeal to the Supreme 
Couit. The learned Subordinate Judge, after en- 
quiry, has held that, as there was a scramble for 
possession in 1361 Fasli, the land in suit was not 
cultivated in that year &, therefore, the question 
of assessment of mesne profits for that year ooold 
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ofc arise. But he hold that Rs, 6,000 per year may 
ibe taken as a fair estimate of mesne profits per 
^ear for the years 1352 & 1863 Fasli. 

[6] It is oonoeded that 1351 & 1852 Fasli would 
be the period antecedent to the institution of the 
suit. Therefore, Rs. 6,000, as found by the learn- 
ed Subordinate Judge to be the amount of mesne 
profits payable for the year 1362 Fasli, if added 
to the mortgage money, namely, Es. 7,500 will 
make the Talue of the subject-matter of the suit 
in the Court of first instance upwards of Ks. 10,000 
and thus the first condition of the first para, of 
S. 110 is fulfilled. Mr. Misra farther argued that, 
although the first condition of S. 110, para, l, is 
fulfilled, the second condition is not satisfied be. 
cause the value of the subject-matter in dispute 
on appeal is only Rs. 6,000, the amount which has 
been ascertained to be the mesne profits for the 
year 1352 Paslii We think there is no substance 
in this argument. In determining the value of the 
subject-matter in dispute on appeal, we have to 
take into account mesne profits not only for the 
period antecedent to the suit but also for subse- 
quent period up to the date of the decree of the 
*High Court. This, will, in any cose, include the 
mesne profits for l352 & 1353 Fasli, even leaving 
out 1361. According to the report of the learned 
Subordinate Judge, the mesne profits for 1352 & 
1353 Fasli may be taken to be Rs. 6,000 per year. 
For these two years only the amount will be 


Civil P. 0. 1908 , The present application was filed 
for leave to appeal to the Federal Court. Now 
under the Constitution, jurisdiction & powers 
which were exercisable by the Federal Court 
immediately before the commencement of the 
Constitution have vested in the Supreme Court 
under Art. 135 & it is by virtue of this Article 
that the jurisdiction in respect of the present 
case now vests in the Supreme Court. And if 
jurisdiction & powers are exercisable by the Sup- 
reme Court under Art. 136 , the requirements of 
S. llO, Civil P. 0. have to be fulfilled as to the 
value or amount & not the requirements of Art. 133 
of the Constitution. This latter Article cannot 
apply where the right to appeal accrued before 
the Constitution came into force, A similar point 
was considered in an unreported case of this) 
Court, Eamkumar Das v. Jagdish Chandra, 
s. 0. A. No, 3 of 1019 , D/. 4 - 4-1950 & it was held 
that Art. 133 has no application in such a case. 

[8] We, therefore, direct that a certificate be 
issued that as regards amount of value & nature 
the ease fulfils the requirements of S. llO, Civil 
P. 0. The petitioner is entitled to costs; hearing 
fee five gold mohurs. 

D,R.B. Application allowed. 
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Bs. 19,000, Therefore, the amount or value of the 
subject-matter in dispute on appeal is more than 
RS. 10,000, Thus both the conditions which are 
required by para, l of s. llO have been fulfilled. 

[7] Mr. Misra has lastly urged that the case is 

governed by the provisions of Art. 133 (l), & there, 
fore, the amount or value of the subject-matter 
of dispute in the Court of first instance as well 
' as on appeal ought to be not less than bs. 20,000. 
An examination of the provisions of Arts. 183 & 
185 shows that there is no substance in this con- 
tentioQ. The decree sought to be appealed from 
was passed on 81-8 1949, k the application for 
leave to appeal was filed on sO-ll 1949, when the 
provisions of Ss. 109 & 110, Civil P. C. were in force. 
As soon as the judgment was pronounced & the 
decree made, the petitioner, as an aggrieved 
party, had a right to prefer a direct appeal to His 
Majesty in Council under the provisions of Ss. 109 
k 110, Civil P. C. But after the passing of the 
Indian Independence Act & before the commence- 
ment of the Constitution, the jurisdiction of the 
Federal Court was enlarged k the appellate juris- 
diction of the Privy Council in Civil Cases was 
transferred to the Federal Court by the Federal 
Oourt {Enlargement of Jurisdiction) Act (Act I of 
1948)i which came into force on the first day of 
February 1948. Under this Act, therefore, appeals 
in all olvil oases from which a direct appeal 
could have been carried to His Majesty in Coun- 
oil either with or without special leave could lie 
to the Federal Court under the proyieions of 


Reuben & Narayan JJ. 

Narayan Prasad Sukul^ Appellant v. Baj~ 
kishore Mishra <& others — Bespondents. 

A. F. A. D. No. 132 of 1918, D/- 13-4-1951. 

(a) Registration Act (1908), Ss. 2 (7), 17 (1) (d)& 49 
— Agreement to grant lease for 10 years contingent 
on premises being made fit for certain purpose — 
Creation, of present interest for 9 months — Regis- 
tration, 

An. agreement to iease, as distinguished from an agree- 
ment to grant a lease on a future date, must efiect an. 
actual demise & create a present & immediate interest in 
the land bo as to come within the definition of a lease in 
S. 2 (7), Registration Act. A. I. R. (6) 1919 P. C, 79, 
m- on. [Para 4} 

The criterion to determine whether an agreement to 
lease creates a present demise is the intention of the 
parties. Case lav> Be f erred. [Para 4} 

By an nnregistered agreement dated 24-3-1940 A 
Bettlei {'bandotiaBta Kariteohi'} a cinema house with B 
with a right to enter therein & make it suitable for the 
purposes of cinema performances. On completing the 
repairs within a period of 9 months & on obtaining the 
necessary certificate of soundness A was to grant a Tease 
of the house to B on certain teat for 10 years. A bound 
himself not to settle the property with anybody else within 
the said period of 9 months. In case B failed to make the 
necessary repairs within 9 months B was given the option, 
to surrender the house without claiming any money 
spent, but in case he continued to make the repairs after 
the said period A vas bound to execute the lease deed but 
was not liable to pay anything fer the expenses of repairs. 

Held that the agreemEnt even if regarded as a lease 
within S. 2 (7) would not come within 8, 17 (1) (d), Regis- 
tration Act as B’s right to remain on the land was 
oonSned to a period of 9 months. Hence it did not require 
registration, Bven if it legnired registration It was admia- 
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Bible in evidence under S, 49 for collateral purpose of 
eiplaioing the nature of possession. [Para 5) 

Anno. Reg. Act, S. 2 (7), N.5; S. 17, N. 28 Pt. 3, N.76; 
S, 49, N. 14, and 25, 

(b) T. P. Act (1882), Ss. 52, 53A_Rights existing 
before suit not affected by S. 52. 

Under S. 52, T. P. Act, protection is given only to the 
rights of the parties as they existed when the suit was 
commenced & find embodiirent in the decree in the suit. 
Nothing done by a party during the pendency of the suit 
can affect the rights of any other party under the decree, 
but if a right exists in a stranger from before in relation 
to the property it will not be affected merely because the 
title to the property in pursuance of that right was per- 
fected during the pendency of the suit. [Para 6] 

Under an anregiatered agreement A agreed to grant a 
lease to £ of a cinema theatre at a future date provided 
B made the necessary repairs to make it fit for purpose 
of cinema shows within a period of 9 months. B entered 
into possession under the agreement to make the repairs. 
C who had notice of this contract took a lease from A of 
the theatre within the period of 9 months mentioned in 
the agreement between A &. B. On A's failure to give 
possession 0 sued A for Bpecifle performance & obtained a 
decree. During the pendency of this suit, A executed a 
registered lease in favour of B in pursuance of the prior 
agreement, B then biougbt a suit against G for injunc- 
tion restraining him from executing the decree against 
him. 

J? eld that B’s rights under the agreement ^ remained 
unaffected by the sabeequent execntlon of lease in C’s 
favour. Hence the lease executed in B's favour in pursu- 
ance of the agreement was not bit by the doctrine of lis 
pendens. [Para 8a] 

Held further that if B had been impleaded in O’s 
suit for specific performance B could have been able to 
interpose the shield of S. 53- A, T. P. Act. The fact that 
while standing in this position B took a lease from A 
could not make his position worse than it was, B having 
retained the possession of the property was entitled to 
rely on it in resisting the execution of decree obtained 
by 0. [Para 10] 

Anno. T, P, Act, 3, 52, N. 7; S. 53A, N, 4, 14 and I4a. 


S, N. Duita, S. C. Ghosh dt Murtaza Fazl AU—for 
Appellant; Mahdbir Prasad, S. 0, Mazumdar d NdktUe- 
ahwar Prasad — for Respondents, 
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Pr. 8. 
Pr. 8. 
Pr. 4. 
(Pr. 4.] 


Reaben J. — This is an appeal by deft, i againsb 
a decision of the Additional Dist. J. of Manbhum- 
Singhbhum, affirming a decision of the Subordi- 
nate Judge of Purulia restraining deft, i from 
executing against the pitfs. respondents a decree 
obtained by him in Title Suit Mo. 39S of 1940 in 
the Court of the Additional Munsif, Purulia. 


[2] The dispute relates to a building in the town 
of Purulia known as Pratap Natya Mandir & the 
premises appertaining thereto. This building is 
intended for the performance of einematograpb 
shows & admittedly belonged to Akhoy Kumar 
Sen (pro forma deft. 3), by whom it was trans- 
ferred to its present owner Shreemati Badharani 
Dassi {pro forma deft, 2). The facts as found are 
that the cinema hall was formerly let to the pro- 
prietors of the Shankar TalkieSi who held it for 
some years but relinquished it on f nling to obtain 
from the Executive Engineer, Hazarib^gb Divi- 
sion, a certificate of soundness necessary under 
the law for the holding of cinematogiaph shows 
therein. It was then taken by one Nagendia Nath 
Dutta, who was unable to make it fit for the 
purpose & surrendered it in Uaroh 1940, Plt£, 1, 
Baj Klshore Misra, then entered into possession 
under an agreement entered into on 24 3-1940 

with deft. 2, which is in the following terms : 

”1, the first party settle (the said theatre house) with 
you, the second party, on the following terms: That from 
to day you shall, at your own cost, go on doing all works 
of repairs to the said house & of reconstructing the roof, 
walls, etc. in accordance with the Govt, rules regarding 
Cinema Houses. After reconstructing the house yon shall 
apply to the Govt, authority concerned for a soundness 
certificate; & then I shall lease out (the house) to you for 
10 (ten) years on a rent of Rs, 76 per month. You shall 
be in possession of the said Cinema Houseon monthly rent 
as a tenant. The rent shall in no case be less than Bs. 76 
per month. 

That within nine months from to-day you shall have to 
make the house fit for Cinema Show after completing all 
works (of construction). 1 shall not be competent to settle 
(the said house) with anybody else within the s^ifiod 
time. Should I do so, the same shall be nuU & void. On 
your demand for a pucca deed of lease after making 
the house fit for Cinema Show (House) withineiine months, 
should I refuse to execute the deed, yon shall 
tent, by virtue of this agreement, to get the requisite deed 
executed with the help of the Court & you shall pay rent 
at the rate of Rs. 75 per month. You shall be competent 
to deduct from the rent (payable by you) the amount that 
you shall spend from to-day in making the Cinema Hoi^ 
fit shall go on paying rent when your dues shall BO 
satisfied. , 

Should you surrender the house on your being 
reconstruct the same making it fit for obtaining tW 
Soundno.'S Certificate within nine months, you shall 
be entitled to claim any amount of money from 
Should you not surrender the house on the expiry o| 
aforesaid time, & should you continue to make the h 
fit for a Cinema Show & spend money (on that accoum) 
after completing the work should demand a pucca df 
lease from me, I shall be bound (to 7) execute a d| 
lease provided that you shall not be entitled to olau 

deduct from the rent (payable by jou) the amoim^ 

you shall spend from to-day for making the ' 
House fit for Cinema Show on the ground of otW 
ing my loss due to your taking a longer time thap 
time specified in the agieement. Should I, the fire 
make any breach of agreement within the time 8| 
in the agreement, I shall be liable for the full em ^ 
your loss caused thereby.” jj’' 

He made the necessary repairs * obtain ^ 

certificate of fitness on 
regifctered lease from Saab. RadbaraiB 
favour of hitmelf, pltf. S &on6 BajflP wft ^ 
Misra, who has since transferred 
pltf. 8, by which lease the Pratap 
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was settled with these persona for a period of ten 
years on a monthly rental of Ra. 76 with an 
oijtion of renewing the lease for another ten years 
on the same terms. The lease was executed on 
8.11-1941 & was registered on 15-11-1941. 

[3] The suit was brought to resist an attempt 
by deft. 1 to take possession of the cinema hall 
in execution of a decree for specific performance 
of an agreement to lease this property obtained 
by him against deft. 2 in ritle Suit No. 395 of 
of 1940 in the Court of the Additional Munsif of 
Purulia. That suit originated as a suit for the 
enforcement of a registered _ lease by deft. 2 in 
favour of deft, 1 dated 6 4-1940 on the allegation 
that, in spite of executing the lease in his favour, 
she did not give him possession. In Second Appeal 
No, 66 of 1943 disposed of on 6 5-1943, it was 
pointed out by their Lordships that the document 
relied on was not a valid lease, having been exe- 
cuted by deft. 2 alone, & the plaint was permit- 
ted to be altered into one for specific performance 
& a decree was given accordingly. The lease has 
now been executed as directed by the decree & 
deft. 1 is attempting to recover possession. Deft. 1 
denied the existence of the alleged contract of 
24-3.1940. According to him, this is an ante-dated 
document fabricated aubsequently to his lease & 
his rights under his decree are unaffected by the 
pltf.s* lease of 13 -II- 1941 , as it was obtained dur- 
ing the pendency of his suit. The Courts below 
have rejected bis story about the fabrioatiDn & 
antedating of the agreement of 24-3-1940 & have 
held that when deft. Z entered into the agree- 
ment of 6-4-1940 he had notice of the agreement 
of 24-4-1940 & knew of the pltfs’ possession of 
the cinema hall, 

[4] The main argument on behalf of the appel- 
lant is on this line : the pltfa. rely upon two 
documents, ( 1 ) the agreement to lease of 24-3-1940 
& (2) the lease of 3-11-1941; the first is inadmis- 
sible for want of registration, & the second is 
afilected by the rule of Its psndcus & does not 
affacb the rights of deft, 1 under hie decree. 
Under S. 17 ( 1 ) (d), Registration Act, lease of 
immovable property from year to year or for any 
term exceeding one year or reserving a yearly 
rent are required to be registered. Under cl. (7) 
of s, 2 , a lease is defined to include *'an agree- 
ment to lease”. The meaning of this expression 
IS now well settled. It must be an agreement 
which effects an actual demise & operates as a 
lease” & "oreates a present & immediate interest 
in the land’* Semanta Kumari v, Midnapur 
Zdjniftddti Oo., 47 cal. 485. It must be distin- 
guished from an agreement to create a lease on a 
future date, Panzhanan Bose v- Ohandi Ghatan, 

37 Oal. 808 & Bichardas Damodar v. Ahmeda~ 
bad Borough Municipality, i. D. B. (1941) Bom, 
629. It is not necessary to examine at length the 
several decisions which were cited before us. The 
oases in which the agreement was held to be a 
towe within the meaning of ol, (7) of s. 2 were 
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all cases in which words of present demise had 
l3eea used. The oriterion in all the cases is the 
intention of the parties. Mamjoo Mahomed v. 
Haridas MulUck, 62 Oal. 695, Sanjib Chandra 
Sanyal v. Santosh Kumar Z/ahiri, 49 oal. 507; 
i oole V. Btniley^ (iSlO) 104 E, R. 66, Purma- 
nanddas Ztwandas v, Bharsey yirji, 10 Bom. 
lOl; Sarinath v. Promotho Nath, 26 c. w. N. 
550; Nur Muhammad Veer jibhai Veelmahomedv. 

Naiwar Jjal, ALIj, 220 and Khodazjatul Kuhra 
V. Krishna Per shad, A. i R. (17) 1930 Pat. 530 . 

fe] Let ns examine the document in this 
light. It commences with the recitation that the 
first party gettlea “bnndo hasta karitechhi" the 
theatre house with the second party & gives 
the second party the right to enter therein 
and to make the premises suitable for the 
purposes of cinema performances, & indicates 
that on the certificate of soundness being ob- 
tained the first party will lease the house to the 
second party on a certain rent /or a certain time. 
It binds the first party for a period of nine 
months not to settle the property with anybody 
else. Apparently, afeer this period, the second 
party may make such a settlement but, if she 
permits the second party to continue in posses- 
sion & to make the house fit for the purpose she 
will be bound to execute the deed of lease but 
will not be liable to pay the amount spent by 
the second party in making the house fit for use. 
For the period during which the second party 
will be in possession for the purpose of making 
the house fife, no payment by way of rent is pro- 
vided for. The grant of a lease as such is eontin- 
gent upon the* premises being made fit for the 
purpose in view. All that the document can be 
said to entitle the second party to in this res- 
pect is a right on complying with the specified 
conditions to ask for a lease. On behalf of the 
appellant stress has been laid on the use of the 
word settle {bandohasta karitechhi & the 
subsequent use of the term “sorrender”. These 
terms, it is urged, indicate the creation of a pre- 
sent interest in the property. This interest, how- 
ever, is at best confined to the period during 
which it is contemplated that the second party 
may remain for making the property fit for the 
purpose to which it was to be put. The right of 
the second party to remain on the land for this 
purpose was confined to a period of nine months. 
Therefore, the agreement even if it is regarded 
as a lease would not come within the provisions 
of cl. (d) of Bub-B. fi) of s. 17 which requires the 
registration of leases from year to year or for 
any term exceeding one year or reserving a yearly 
rent. For this reason, the document in question 
did not require registration. Even if it did, under 
s. 49 of the Act, it is admigsible for collateral 
purposes. It would, therefore, be admissible to 
explain the nature of the possession of the pltfs. 

at the time of the agreement of 6.4-i940 on whicK 
deft. 1 relies. 
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[6] To deal with the second part of the con. 
tentioD on behalf of the appellant it is neoesaary 
to examine the effeci; of S. 52, T. P. Act. This 
provides that 

'‘during the pendency ... of any suit or proceeding 
■which is not collusive & in which any right to immova* 
ble property is directly <fe specifically in question the pro- 
perty cannot be transferred or otherwise dealt with by 
any party to the suit or proceeding so as to afiect the 
rights of any of the parties thereto under any decree or 
order which may be made thereunder except (fee.” 

The protection is given only to the rights of the 
parties as they existed when the suit was com- 
menced & find embodiment in the decree in the 
suit. Nothing done by a party during the pen- 
dency of the suit can affect the rights of any 
other party under the decree, but, if a right 
exists in a stranger from before in relation to the 
property it will not be affected merely because 
the title to the property in pursuance of that 
right was perfected during the pendency of the 
suit, 

[ 7 ] I am supported by Bachan Singh v. Bijai 
Singh, 48 ALL. 221 . In that case two pre-emption 
suits were filed & on the day when the second of 
these suits was filed one P. 3. entitled to pre- 
empt equally with the pitfs. in the two suits pur- 
chased the properties from the defts. vendees. The 
High Court gave a limited application to the 
doctrine of lis pendens & held that P, S. was 
entitled to share as a pre-emptor along with the 
pitfs. If the principle had been applied fully the 
Court would have had to hold that P. 3. having 
acquired the property during the pendency of the 
suit could not resist the successful pitfs., who 
should, therefore, have got a decree for pre-emp- 
tion in respect of the entire property. This deci- 
sion was followed in Malik Singh v. Shiam Lai, 
118 I. c. 143, where the purchaser pendente lite 
was a preferential pre-emptor. Their Lordships 
pointed out that a person entitled to pre-empt 
may either come to Court & ask for pre-emption 
or he may avoid a suit by inducing the vendee to 
transfer the property directly to him. The pur- 
chaser pendente lite as a preferential pre-emptor 
had a right before the institution of the suit to 
pre-empt in preferense to the pitfs & so his pur- 
chase during the pendency of the suit was not 
affected by 3, 52. In Sharif Sussain v. Nur 
Shah, 123 I. 0. 124, one Imam Bibi sold certain 
lands on 13-12-1900. A suit in pre-emption was 
brought by three persons who got a decree & 
made the deposit on 28-11 1902 from which date 
the rights of the vendee vested in them under 
O. 20, B. 14 ( 1 ) (b). In the meantime, between the 
decree in the pre-emption suit & before the deposit 
of the money, certain in reversioners of Imam 
Bibi ’ 3 husband had instituted a declaratory suit 
against her without impleading the D. H, pre- 
emptors & obtained a decree in their favour on 
13-1.1903. On the death of Imam Bibi, they sued 
for recovery of possession of the property. Their 
suit was dismissed by the High Ooart which 


obser ved that the doctrine of lis pendens applies 
to things coming into existence during the pend- 
ency of the suit & not where there is an existing 
right prior to the suit. Reliance was placed on a 
decision of a Single Judge reported in Bhag v. 
Uf agar Singh, 96 l C. 450, which was subsequently 
affirmed in Letters Patent Appeal in Bhag v. 
XJ^agar Singh, 135 i. C. 48. The facts there were 
similar, the D, H, in a pre-emption suit having 
perfected his title by the deposit of purchase 
money during the pendency of the declaratory 
suit against the original vendee. Their Lordships 
observed that : 

“the right to take over the bargain aooraed to the defts. 
before the commenoemeat of the suit for declaration 
brought by the pltf, & it has been held that the doetrine 
of lis pendens does not apply to the enforcement of a 
right which existed prior to the existence of the fia.” 

fs] The same principle was applied in Chinna- 
swami Padayachi v. Dharmalinga Padayaehi, 
139 I. C. 309, to the pendente lite pnroh^e in 
execution of u mortgage decree. Krishnan Pan- 

dalai J., with whom Waller J,, agreed, observed: 

“With the greatest respect, I understand by Us pendens 
the rule by which by reason of a suit being pending about 
the rights to some property, subsequent dealings by the 
parties with that property so as to prejudioially afiect the 
determination of these rights in that salt are Invalidated. 
... In my view the opinion expressed by Mukheijce J,, 
in Ram Sancki Lai v. ifanki Frasad, 134 I. 0. 1, on the 
subject of Zis pendens in mortgage suits is correct. It is 
that the rule only applies to transfers by the pltf. or 
deft, of their respective interests after the suit including 
transfers by Court sale in money decrees against either 
party. But it does not apply to previously existing trans- 
fers (including mortgages) or legal proceedings to enforce 
such transfers by those entitled." 

This decision was followed by Venkatasubba 

Eao J., in Suramma v Surayya, A. i. B. (21) 1934 

Mad. 585, where his Lordship observed : 

“The reason for the doctrine is that but for it, ‘inter- 
minable litigation might be the consequence.' The aliena- 
tions aimed against by the rule (as the passages extracted 
above show) are those made during the pendency of the 
suit & not those which have been effected previously. If 
a'certain right remains unaffected, the legal remedy to 
enforce that right must also continue. No suit, therefore, 
can operate as a lis pendens so as to afieot the antecedent 
transfers which had come into existence prior to it ; the 
transfers being unaffected, it follows &at the legal pro- 
ceedings brought to enforce those transfers are likewise 
immune from the operation of the rule." 

My reasoning is supported by Madhur Sah v. 
Thag Sah, 1 Fat, L. J. 455, where the pltf. suio£ 
for specific performance of sale by deft. 1 & fdr a 
declaration that a sale deed executed by deft. 1 
in respect of the same property in favour of 
deft. 3 was not binding on him, obtained during 
the pendency of the suit a sale deed from deft. ^ 
in respect of the disputed property. The High 
Court held that he was entitled to succeed if he 
proved that his contract for sale was prior to 
the conveyance in favour of deft. 2 & that deft. 2 
purchased with notice of the contract. 

[8a] The question, therefore, is whether when 
the lease of 3-11-1941 was exeouWd in their favour 
the pitfs. had any r|ght in respect of the suit 
property which should get priority over the lease 
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! onder which deft, i claims. It is important; to 
remember that this lease waa executed in favour 
' of deft. 1 on Q. 4 -1940, within the period of nine 
months mentioned in the contract on which the 
{dtfs. rely, & also that the finding is that deft. 1 
* took the lease with notice of the contract of 
- a4-8>1940; hence, the rights of the pltfs. continued 
onaffeoted by the lease in favour of deft. i. It has 
been suggested that at the time when the lease 
in favour of the pltfs, was executed no right to 
ask for a lease in pursuance of the contract 
existed. The argument is based on an observation 
which fell from me in the course of the hearing. 
The contract makes speoifio arrangements for 
two periods, the first a period of nine months 
from the contract, the second such period follow- 
ing the nine months during which the pltfs. 
might be left in ocoupation of the premises & per. 
mitted to complete the repairs, With reference to 
the first period it is provided that after the 
repairs are completed deft. 2 shall be bound on 
demand to execute a lease on a monthly rental 
of Bs. 76 & in the event of her doing so the other 
side may sue for specific performance. It also 
provides that the lessees shall be entitled to de. 
duct from the rent payable the amount spent by 
them in making the premises fit for use. Then, 
coming to the second period, the agreement says 
that if the premises are surrendered after the 
period of nine months the grantees will not be 
entitled to any compensation on account of 
money spent in repairs. They will, however, be 
entitled to a Lease if they are left in possession 
& complete the repairs again subjeot to the pro- 
tUo that they will not recover anything on ac- 
count of money spent in repairs. The particulars 
of the lease to be granted are not mentioned in 
this portion of the deed & there is no special 
mention that in the event of failure by deft. 2 
to execute the lease the grantees will be en. 
titled to specific performance. On a careful read, 
ing of the contract, I am satisfied that this 
diviaion of the document between the two per- 
iods is merely to emphasise the difference in the 
conditions on which the grantees will be entitled 
to a lease according as the lease is given in one 
I or other of the two periods. If it is given in the 
earlier period, the grantees will be entitled to 
recover the repair expenses. If it is given later, 
they will not be bo entitled. As regards the other 
terms, the lease will be on the same terms, 
namely for ten years on a rental of Bs, 76 per 
month. These terms, it may be noticed, are 
specified in the portion of the contract which 
preoeds the portions dealing with the two spe- 
cific periods. The omission in the portion relat- 
mg to the later period to provide for a suit for 
Bpeoific performance has, in my opinion, no sig- 
nlfioance. The power to enforce a contract does 
not depend on the existence of such a condition in 
the contiuot& it is clear from the contract that 
deft. 1 bound herself to execute a deed of lease 
1951 Fat./78 ft 79 
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within the second period if the grantees complied 
with the conditions specified therein, 

[9] Next, it has been contended that the lease 
on which the pltfs. rely is not it} pursuance of 
the contract. It is pointed out that whereas the 
agreement is with plff. i alone the lease waa 
given to the pitf. & two other persona. The case 
of the pltf. was that pltf. i entered into the 
contract on his own account & on account of the 
other two persona. This case was not challenged 
before the Courts of fact & it cannot be chal- 
lenged in second appeal. It is further pointed 
out that the contract contains a renewal clause 
for a further period of ten years & provides 
for adjustment out of the rents payable of an 
advance of Bs. 600 said to have been made by 
the pltfs. to defli. 2. These are merely additional 
terms & are not such as to justify a finding that 
the lease is not a transaction in pursuance of 
the contract. 

[loj There is another way in which the right 
of the pltfs, to resist the execution of the decree 
can be looked at. On the findings of the Courts 
of fact, it is clear that when deft, i instituted 
hia suit the pltfs. were in bona fide possession 
of the cinema hall on their own account & that 
deft. 1 was aware of this fact. Hence, on the 
position as it then was, the pltfs. were entitled to 
resist the execution of any decree that might be 
passed in the suit. The agreement on which 
deft. 1 succeeded in hia suit was executed within 
the aforementioned period of nine months, ft the 
suit itself was instituted on 30-9-40 within the per- 
iod of nine months. On the finding, therefore, ' 
that deft. 1 had notice of the contract, the pltffs, 
if they had been impleaded as defts. in that suit, 
would have been able to interpose the shield of 
B. 63A, T. P. Act, The fact that while standing 
in this position the pltffs. took the deed of lease 
from deft. 2 cannot make their possession worse 
than it was. It was at the worst merely an at- > 
tempt to better their position. The plffs, retained 
their possession of the property ft are entitled to 
rely on it in resisting the execution of the decree 
obtained by deft. 1. 

[11] Finally, it is commented that whereas the 
lease under which the pltffs. claim entitles them 
to remain on the property for a period of ten 
years from November 1951, the injunction gran- 
ted to them is a permanent injunction ft is not 
confined to the beriod of the lease. The fallacy 
in the argument is that in the suit we are not 
concerned with determining the period for which 
the pltfs, are entitled to occupy the suit property. 

The only issue is whether deft, i is entitled to 
execute his decree against the pltfs, ft to evict 
them therefrom. The Court having held that he 
is not, the injunction has rightly been granted 
in a permanent form. 

(121 For these reasons, I consider that the 
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appeal has no merits & must be dismissed with 
costa. 

[ 15 ] Narayan J.— I agree. 

K.S, Appeal dismissei. 
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Prasadi Mahton — Jttdgment-debior • — Peti- 
tioner — Appellant v. Ghulam Mitrtaza — Decree- 
holder — Oppo.^ite Party -Respondent. 

A. F. A. O, No. 150 of 1950 ani Civil Revn. No. 233 of 
1950, T)t~ 14-5-1951. 

Civil P. C. (1908), Ss. 50 (1), 42, 47— Decree trans- 
ferred for CTiecution ^ Death of judgment-debtor — 
Transferee Court if can pass order for substitution 
—Omission on part of decree-holder to get order for 
substitution from Court passing decree— Effect. 

Where a judgment- debtor dies before the decree has 
been satisfied, the decree-holder should apply to the 
Court which passed the decree for the substitution of the 
legal heiis of the judgment-debtor. The executing Court 
to which the deores is transferred for execution cannot 
legally decide who is the legal heir who represents the 
estate after the death of the judgment.dcbtor. Where the 
decree-holder has not obtained any decision from the 
Court which passed the decree on this point and a person 
who was added as the judgment-debtor on the application 
of the decree-holder, raises an objection under 8. 47 on 
this ground to the maintainability of the execution at his 
first appearance, the execution case is not maintainable: 
A. I. R. (15) 1928 P, C. 162 and A. I, B, (23) 1941 Pat. 
139, Disting. [Paras 3, 9] 

Anno. 0. P. C., S. 42, N, 1; S. 60, N. 13. 

BalbJiadra Prasad Singh— for Appellanii M, Bahman 
— for Respondent. 

to * - 

(*28) 56 I. A, 937;(A.l.R. (15) 1928 P. 0. 162). [Prs, 6, 7J 
(’40) 19 Pat. 838:(A. I. E. (28) 1941 Pat. 139). [Prs. 6, 9] 

Jamuap J. — The miscellaneous appeal and 
the civil revision application have been heard 
together, as they arise out of the same order. 

[2] I shall deal with the miscellaneous appeal 
first. The appeal arises out of an application filed 
in the Court below under 8. 47, Civil P. C. object- 
ing to the Sale of certain lots mentioned in the 
talika in the execution case by one PrsFadi Mahto 
who was added in column No. 9 of the application 
for execution at the instance of the decree. holder. 
The facta necessary for the decision of this appeal 
are these: The decree.holder had obtained a decree 
on 18-2-1946, from the Court of the Munsif of 
Bihar against one Mt. Chamni on the basis of 
a handnote. This decree was transferred to the 
Court of the Munsif of Barh on 10-8-1948, for exe- 
cution. On 7-9-1948, the decree- holder applied to 
the executing Court in the prescribed manner for 
the execution of the decree against Mt. Phulia and 
one Ham Oharitar Mahto, as Mt. Ohamni had died. 
Subsequently, tbe name of the appellant, Frasadi 
Mahto, was added as a judgment- debtor by an 
order dated 15-13-1948, on an application of the 
decree- bolder, on the ground that, on the death 
of Mt. Chamni it was necessary to mention the 
name of Prasad i Mahton in column 9 of 
the execution petition. Thereafter, on 27-1-1949 
Prasadi Mahto, having received notice, filed an 


objection under S. 47, GivU F. G'. to the e^sMirfioB 
of the decree against hiiof on certaiiK graasds 
mentioned therein, one of the grounds being |ha% 
the execution case itself was not maintaiikable.. 
The learned Manaif of Barh observed that 
most important and tbe foremost gjaestiO]i tor liba- 
purpose of determining the maintainability 
execution case was as to who was the legal bair* 
who represented tbe estate after the death ot Ift- 
Chamni, and who was in possession of the pro-- 
perties including the^ properties under taltha. 
The learned Munsif stated that the dedsioncaUedi* 
for the determination of the question ol 
heir, and that he, being adi executing Goari^ 
could not legally decide the point, as such malteiB; 
were within the province of the the Court iplMlr 
had transferred the decree to him- As thodema*- 
holder had not obtained any decision fnoi tfaih 
Court on this point, the learned Mui^ hdd tlittk- 
the execution case was not maintainablcs. 


[Si As against that decision, the deeree>.lKdder 
appealed to the Court of the Distriot vadP 

the appeal was heard by an Additimal IMtisb 
Judge. He reversed the decision ef the leemed’ 
Munsif, and held that the application for causa- 
tion was maintainable. But he remaBdcd the 
to the learned Munsif for the determinetkoi of 
the question whether the debt in respect vitanaf 
the decree in execution was passed^ bad baa In- 
eurred for legal necessity and whethop as sooh 
the decree was binding on the estate of fluiab 
Mahto who was the husband of llKRk ObaaoL 

[4l On appeal to this Court, it was argnad tiialp 
the order passed by the learned Additiowd Ihskdcb 
Judge was erroneous, as theoriginali cider cl 
learned Munsif of Barh dismissing the execaAnni 
case as not maintainable was correct for tbe zeoaoii 
that the decree-holder should' have applied to the 
Court which had passed the decree Imr tbe 
stitution of the legal heirs of Mt. Ohanaiii. 

[5l Sab.B. (l) of S. 60, Civil F. C.^ proves a» 
follows: 


“Where a iadgment'debtor ' dies before tba di 
been folly eatisfied, tbe bolder ol tbe decree nay 
tbe Ooort whiah pasaed it to eaeeote the saiaa 
the legal repreaentatlTes of tbe deceaseds ** 

I have no doubt that this was tbe ot^ectio® wlndi^ 
was taken by Prasad i Mahto before tb© HvauBi ab 
Barb, as will*appear from the order of th© leoiasd 
Munsif who heard the matter.. On behalf o f 
respondent, it was contended that such aa otoeo* 
tion was not mentioned in specific terms in wit- 
petition of objection filed under 8. 47V Civil F-®*! 
by Prasadi Mahto, though an o^otioB had boBB 
taken in respect of the maintaiBability cl 
execution. It is true that the objeotioHi 
specific terms is not to be found in the je jitia g 
bat this was the matter which was iwttdoaMadw 
argued before the learned Munsif sine© tb© 

Munsif has dealt with it as followst 
*'Tbe deciaion of tbls qneeition neoeBSsarOy crile _ 
determinatfon of the question of the I^al heir. IWiGsaw 
being only an axeoating Ooiirt oannot legally dottnean***' 
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They are properly within the provinoo o( the Court whioh 
has transferred the decree to this Oourfe. The decree- 
holder has nob produced the decision of that Court on 
these quoations and it appears that be has in fact not 

obtained any deoieion of that Court on these points 

It is clear, however, that the dacreo-holdcr cannot 
maintain the execution oase against all the three persons 
mentioned by him in column 9 of the tzccution petition 
unless he obtains adeoiBioti of the transferring Court on 
the points stated above. I, therefore, on a consideration 
of all the facts, ciroumstanoes and the evidence set forth 
above, hold that the elocution case is not maintainable.” 

This was the point before the learned ^funaif of 
Barh, and this was also the point argued in the 
low’er appellate Court. In my opinion, therefore, 
the mere omission to state the point in such 
specific terms in the petition of objection was no 
bar to the appellant raising the point in the Courts 
bWow. 

i6l On behalf of the respondent, reliance was 
placed upon the decision in the oases of Jang 
Bahadur v. Bank of Upper India, Ltd., 55 I. A. 
227 and Debendra Nath v. G. A* Aratoon, 19 Pat. 
838, for the argument that the appellant, Prasadi 
Mahton, should not have been allowed to raise 
this point of non- maintain ability of the execution 
at all. 

[73 Both the cases relied upon by the respondent, 
however, are, in my opinion, diatinguiahable. In 
the case of Jang Bahadur v. Bank of Upper 
India, Ltd., 65 l. A. 227, it appears that the Court 
to which the decree had been transferred for 
execution had passed an order for substitution of 
a certain person in place of a deceased judgment- 
debtor, and then sent the papers to the Court of 
the sale officer for holding the sale. Their Lord- 

ships then proceed to say as follows: 

“During the Bale proceedings the appellant made 
various objections from time to time both in the Court of 
the Subordinate Judge and of the sale officer (the Collec- 
tor of the District). AmongBt others, on 21-2-1921, he 
obtained a postponement of the sale for two months on 
the allegation that he wanted to e0eGt a private sale of 
the property, and promised through his pleader not to 
put forth any objections relating to the proclamation or 
any other objections on the next date. The sale was post- 
poned as the deoree-holder’s pleader accepted the terms 
offered. 

“A postponement on similar terms was also obtained 
on 20-1-1923.” 


been upheld. In my opinion, fcbo reason for up- 
holding that) order was that there had been a 
waiver by the appellant appearing at the sale 
proceedings, and far from taking an objection re- 
garding the non. maintainability of the execution, 
be had taken time for ell'ecting a private sale of 
the property, and had also made a pronaise 
through his pleader uot to put forth any objee- 
tiona in this connection. The appellant had sub- 
mitted to the jurisdiction of the Court to which 
the decree had been transferred and he could not, 
therefore, be heard to object to the exercise of 
that jurisdiction later, as it would then be to 
permit a gross abuse of procedure. 

[8] In the present case before U8, however, the 
appellant had not submitted to the jurisdiction of 
the Court to which the decree had been trans- 
ferred for execution. There is no case of waiver. 
As soon as the appellant had received notice of 
the substitution, he appeared before the Court and 
at once took his objection regarding the non- 
maintainability of the execution case. 

[9] The case of Debendra Nath Haidar v. 
G. A. Aratoon, 19 Pat. 838 is also distinguishable. 
That case followed the Privy Council case just 
referred to, and it was observed therein that an 
appellate Court ought not to interfere with an 
order under S. 60. Civil P. C., made by a Court to 
which a decree had been transferred for execution 
where the merits of the case are not affected by 
the irregularity. In the present ease with which 
I am dealing, however, the objection taken byi 
the appellant at his very first appearance was al 
Bubstantial one affecting the merit of his casej 
and, in my opinion, it was rightly given effect to| 
by the learned Munsif. 

[10] For these reasons, I would allow the ap- 
peal with costs, and dismiss the execution case 
filed against the appellant. 

[llj In this view of the matter, the civil revi- 
sion application becomes infruetuous, and it 
becomes unnecessary to deal with it. 

[12] C. P. Sinha J. — 1 agree. 

y.B.B. Order accordingly. 


Their Lordships then proceed as follows. 

“After the proseedings had been pending for three and 
a half years the appellant for the first time pat in a 
petition before the sale officer on 10-4-1924, that the sale 
proceedings were illegal and without jurisdiction, inas- 
much as the decree-holder did not get the name of the 
appellant entered in the decree of the Gonrt exeontlng 
the same, in accordance with the provisions of S. 60, 
OivU P. 0. The sale officer referred the matter to the 
Civil Court — i. e., the Subordinate Judge of the Court of 
Hard oi— where the same petition was repeated. 

“On 22-4-1924, the Subordinate Judge rejected the 
applioation for farther postponement of the sale and to 
discontinne the execution proceedings!.” 

Their Lordebips npbeld (Ms order. It was argued 
on behalf of the respondent that in this ease also 
it was the Court to .which the decree had been 
transferMd for execution that bad passed the 
order for subetitutSon, and that such an evderhad 
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LAKSHMIKANTA JHA C. J, AND CHATTERJI A 

Gaya Electric Supply Co., Ltd., Petnr, v. The 
State 0} Bihar, Opposite Party, 

Supreme Court Appeal No . 34 of 1951, D/- 
25-4-1951. 

f Constitution of India, Art, 133 — Final order — 
Order granting stay under S. 34 of Arbitration Act 

— Civil p. c. am), s. 109 . 

Where the pltf. /lies a suit against deft, alleging 
that time was of the essence of the contract and 
the arbitration clause in the agreement fs t/ierc- 
fore not binding on him and the suit is stayed by 
the H. C. under S. 34, Arbitration Act, on an appeal 
from order of the lower Ct., the effect of the order 
under appeal is not finally to dispose of the right 
of the porties even though it decides a cardinal 
point in the case. A further order is necessary in 
order to determine the rights of the purffes with 
respect to the matter in dispute which may termu 
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nate the suit one way or the other. Further the 
lower Ct. has to record the finding whether the ar- 
bitration clause is binding on the parties or not 
and the suit must be held to be a Uve suit. Even 
assuming that in view of the finding of the H. C. 
there is nothing left in the suit and that the Imoer 
Ct. bound to dismiss the suit the order of the 
H. C. is still interlocutory and not final, case law 
discussed. iPara 7) 

Anno : C. P. C., S. 109 N. 4. 

Sir Sultan Ahmad and M. K. Mukherji and S. 
Sarwar All, for Petnr. — The Advocate General and 
Bindeshwari Prasad Sinha, for Opposite Party. 


Cases referred to: 

(’20) 47 I A 124: (AIR (7) 1920 PC 86) (Pr 7) 

(’33) 60 I A 76: (AIR (20) 1933 PC 58) (Pr 7) 

('39) 1939 FOR 159: (AIR (26) 1939 PO 43: 

40 CrLJ 468) (Pr 7) 

(’47) 1947 FOR 180: (AIR (36) 1949 FC 1: 49 
CrLJ 625) (Pr 7) 

(1878) 3 CPD 67: (47 LJPO 3) (Pr 7) 

(1891) 1 QB 734: (60 LJQB 624) (Pr 7) 


LAKSHMIKANTA JHA. C. J. : This is an appli- 
cation by the pltf. for leave to appeal to the S. C. 
from an order of a Bench of this Ct. dated 30-3- 
1951, directing the suit instituted by the petnr. to be 
stayed under S. 34, Arbitration Act. The relevant 
facts are these: 

(2) The petnr. (hereafter referred to as the pltf.) 
is a Company known as the Gaya Electric Supply 
Company Limited, inco^orated under the Compa- 
nies Act having its registered office at Gaya. The 
Company held a licence, called the '‘Gaya Electric 
Licence”, granted by the Province of Bihar for 
the supply of electric energy within the limits of 
the town of Gaya. On 23-6-1949, the Govt., for 
certain reasons, revoked the licence by a notfn. 
with effect from 9-7-1949. Thereupon the petnr., 
on 4-7-1949* instituted Title Suit No. 58 of 1949 for 
a declaration that the order revoking the licence 
was 'mala fide* & 'ultra vires*. This suit, however* 
was compromised & the Province of Bihar agreed 
to acquire the undertaking on certain terms & con- 
ditions & an agreement was executed by & between 
the parties on 28-10-1949. 'There was an arbitration 
clause in the agreement which provided that in 
case of any difference or dispute between the par- 
ties over the payment of balance which may be 
found due after valuation, such dispute shall be 
submitted to the sole arbitration of a single arbi- 
trator who should be a high Govt, officer of the 
Provincial Govt, of rank equal to or higher than a 
Divisional Commissioner & his award shall be final 
& binding on both parties. 

(3) In pursuance of the agreement the pltf. with- 
drew the suit on 25-10-1949, ^ the Govt, made pay- 
ment of rupees five lakhs to the pltf. on account 
& took possession of the undertaking on 28-10-1949. 
It appears that the parties did not agree as to the 
valuation & thereupon the pltf. instituted Title Suit 
No. 83 of 1950 for recovery of possession of the 
imdertaking & for certain other reliefs. The case 
of the pltf., in short, was that the Govt, com- 
mitted breach of the agreement in that it failed to 
make any valuation of the undertaking within 
three months of taking over of the undertaking as 
mentioned in the agreement & failed to pay the 
balance of the compensation within this period, 
althogh the time mentioned in the agreement 'was 
of the essence of the contract. 

(4) On 9-10-1950, the State of Bihar filed an 
application before the learned subordinate Judge of 
Gaya under S. 34, Arbitration Act, in order to have 
the matter in dispute referred to arbitration In 
accordance with the terms of the 'agreement & 
prayed for stay of further proceedings in the suit. 
The learned subordinate Judge refused to stay the 


suit & rejected the £qpplicati<m of the State of 
Bihar by his order dated 18-12-1950. The State of 
Bihar thereupon preferred an appeal to this Ct. 
which was heard by Ramaswazni & Rai, JJ., who 
by their order dated 30-3-1951, set aside the order 
of the Ct. below & directed the suit to be stayed. 
The pltf. has, therefore, filed the present applica- 
tion for leave to appeal to the Supreme Court. 

(5) The judgment of this Ct. is one of reversal 
& the amount or value of the subject-matter of the 
dispute in the Ct. of first instan^ & still in dispute 
on appeal was & is more than Rs,20,000/-. There- 
fore, imder Art. 133 of the Constitution leave can 
be granted if the order in question be held to be 
a final order. 

(6) The contention of Dr. Sultan Ahmad, for 
the petnr., is that the order is toal & leave should 
be granted as a matter of course, whereas the 
learned Advocate General contends, on behalf of 
the State of Bihar, that the application Is not 
maintainable because the order is Interlocutorwas 
the rights of the parties have not been flinlly 
determined. 

(7) In our opinion the order in question is an In- 
terlocutory order & the application is not maintain- 
able. The expression "final order’* has been inter- 
preted by the English Cts., the Judicial Committee 
& the Courts of India, & its meaning is now well 
settled on authority. Brett, L. J. In 'Standard Dis- 
count Co. V. La Grange’, (1878) 3 CPD 67 at p. 71, 
observed : 

"No order, judgment, or other proceeding can be 
final which does not at once affect the status of 
the parties, for whichever side the decision may be 
given; so that if it is given for the pltf. it Is con- 
clusive against the deft., & if it is given for the 
deft, it is conclusive against the pltf." 

In ‘Salaman v. Warner’, (1891) 1 QB 734, Lord 
Esher, M. R. while interpreting the expression "final 
order” observed ; 

"If their decision, whichever way It Is gbren, wlU, 
if it stands, finally dispose of the matter in dis- 
pute, I think that for the purposes of these rules 
it is final. On the other hand, if their decision 
if given in one way, will finally dispose of toj 
matter in dispute, but if given in the other, wm 
allow the action to go on, then I think it Is not 
final, but interlocutory." 

Pry, L. J. in the same case remarked: 

"If I conceive that an order is 'final* only wor® 
it is made upon an application or other proceeding 
which must, whether such application or other pro- 
ceeding fall or succeed, determine the action. Con- 
versely, I think that an order is 'interlocutory 
where it cannot be affirmed that In either €*^< 3 nt 
the action will be determined." 

Lopes, L. J. also in the same case said: 

"I think that a judgment or order would be 
final within the meaning of the rules, when* whl^- 
ever way it went, it would finally determine the 
rights of the parties.” 

The point came up for consideration before tne 
Judicial Committee in ‘Ramchand Manjimal ^ 
Govardhandas Vishandas Ratanchand*, (47 I A 124 
at p. 127). In that case the trial Ct. grant^ a 
stay under S. 19, Arbitration Act of 1899, which 
substantially corresponds with S. 34, Arbitration Act 
of 1940, but on appeal the Ct. of the Judicial Com* 
missioner of Sind reversed the order & refuse a 
stay of proceedings. 'Ihe Judicial Committee 
that the order of the appellate Ot. was ^ 
locutory one. Viscount Cave, in delivering 
judgment of the Board, observed, on the authority 
of ttie decisions of the Ots. in England, 
order is final if it finally disposes of the rights oi 
the parties”. Explaining this case in 'Abdul Rah- 
man V. D. K. Cassim & Sons*, (60 I A 76), Sir George 
Lowndes said: 
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'*The finality must be a finality In relation to the 
suit. If, after the order, the suit Is still a live 
suit in which the rights of the parties have still 
to be determined, no appeal lies against It under 
S. 109 (a) of the Code." 

In ‘Hori Ram v. Emperor’, (1939 PCR 159), Sulai- 
man, J. took the view that In cases in which the 
decision of the point in dispute either way did not 
result in finally disposing of the matter before 
the Ct. the decision did not amount to a final order, 
A similar view was taken by Kania, C. J. in 'S. 
Kuppuswami Rao v. The King’, (1947 FOR 180), 
& lie neld: “it must be an order which finally 
determines the points in dispute & brings the case 
to an end.’’ Applying the tests laid down in the 
cases noticed above, we are of opinion that the 
effect of the order tmder apjieal is not finally to 
dispose of the rights of the parties even though 
it decides a cardinal point in the case. The suit is 
still alive because the order does not terminate 
the suit; a further order is necessary in order to 
determine the rights of the parties with respect 
to the matter in dispute which may terminate the 
suit one way or the other. Moreover, the case of 
[the pltf. is that the time was of the essence of 
the contract, & that the arbitration clause is not 
binding because the Govt, failed to make any valuar 
tion of the undertaking within the period men- 
tioned in the agreement. This is a point on which 
the subordinate Judge has to record his finding. 
Therefore, apart from any other consideration, if 
this point is still to be decided by the learned 
subordinate Judge, the suit must be held to be a 
live suit. Dr, Sultan Ahmad has strenuously con- 
tended that in view of the finding of this Ct., there 
is nothing left in the suit, & the learned sub- 
ordinate Judge is bound to dismiss it. Even assum- 
ing that the contention of Dr. Sultan Ahmad is 
right, the order is .>till an interlocutory order. For, 
if an order granting a stay of proceedings is inter- 
locutory, it cannot be said to be final if a stay is 
granted, because an order is final only when, which- 
ever way it goes, it finally determines the rights 
of the parties. The rights of the parties in the case 
before us have not been finally determined in rela- 
tion to the suit. Therefore, judged from any point 
of view, the order in question cannot be said to 
be final. Leave must therefore be refused. The 
application is accordingly rejected : hearing fee five 
gold mohu rs. 

(8) CHA'TTERJI, J. : I agree. 

D,H, Application rejected. 


A. I. R. (38) 1951 PATNA 621 (C. N. 177) 
BAMASWAMI AND SARJOO PROSAD, JJ. 

Lachhmi Narain Beriwala, Applt. v, Bharat Bank 
Ltd., and others. Opposite Party. 

A. F. O, D. No 505 Of 1946, D/- 6-4-1951, 

(a) Negotiable Instruments Act ilS8l), Ss. 9, 37 
and 82 — Bank purchasing order cheque from cus- 
tomer and crediting its amount to customer's ac- 
count — Czistomer cdknved to withdraw amount be- 
fore clearance — Subsequent dishonour of cheque 

— Bank debiting customer with amount of cheque 

— Suit by Bank for recovery of amount of disputed 
cheque — Maintainability — Doctrine of merger or 
accord and satisfaction if applicable — ■ Contract 
Act (1872), S. 37 — (Merger) — (Accord and satis- 
faction). 

L drew a cheque for a certain sum on C Bank in 
favour of R. M. Firm which had a current account 
uoith B Bank. One of the partners of the R. M, 
Firm endorsed it in blank and the B Bank purchased 
it from him far its lace value and credited the 
amount in the current account of the firm. On the 
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same date the firm withdrew the amount of the 
cheque from their current account in the form of 
a draft. The cheque was subsequently dishonoured 
by the C Bank and thereupon the B Bank ‘inode a 
debit entry for the amount of the dishonoured 
cheque in the current account of the B. M. Firm. 
Subsequently B Bank instituted a suit on the dis- 
honoured cheque against the partners of the B.M. 
Firm and L. 

Held that as the B Bank obtained the cheque for 
C07isideration it became the holder in due course 
within the meaning of S. 9 and it did not act mere- 
ly as a collecting agent. (1882) 19 Ch D 409; (1884) 
9 AC 95; (1891) 1 QB 435; (1903) A C 240, Bel. on. 

(Paras 6, 8) 

Held further that in the absence of any evidence 
to show that there was sufficient bank-balance in 
the current account of the firm or that there was 
other sufficient security in the /lands of the Bank, 
the mere fact that the Bank made a debit entry in 
the current account of the firm did not extinguish 
the right of suit on the dishonoured cheque by dis- 
charge of liability under S. 82. The right of suit was 
also not extinguished either by merger or accord 
and satis/aetton. (183S) 173 ER 267 and (1894) 2 
Q B 715, Rel. on. (Paras 13, 14) 

Anno : Neg. Ins. Act, S. 9 N. 1 ; S. 82 N. 2 & 3. 

(b) Merger — Doctrine of — Conditions for appli- 
cability. 

The doctrine of merger only applies where a 
higher security is accepted in place of a security of 
lower operative power. For example if two parties 
to a simple contract embody its contents in a deed 
which they both execute, the simple contract is 
thereby discharged. But the doctrine is not appli- 
cable if the securities are of equal degree; as a bond 
taken for a bond or covenant; or a bond or cove- 
nant taken for payment of rent which is a specia- 
lity debt. (1851) 20 L J C P 102, Rel. on. The doc- 
trine of merger will not be applicable unless the 
?iew security is between the same parties — a supe- 
rior security given by a surety for the debt does not 
merge the debt as against the priTicipal. (Para 9 a) 

Mahabir Pd., Gokulanandan Pd., B. N. Bhagat 
and A. B. Saran, for Applt. — B. C. De, T. Nath and 
K. P. Verma, for JJesps. 

Cases referred to: 

(1836) 173 ER 267: (7 Car & P 608) 

((1850) 15 Q B 20 

(1851) 20 LJCP 102: (10 C B) 561) 

(1865) 34 LJCP 230: (15 CB 76) 

(1882) 19 ChD 409: (51 LJCh 462) 

(1884) 9 AC 95 

(1891) 1 QB 435: (60 LJQB 199) 

(1894) 2 QB 715: (64 LJQB 99) 

(1903) 1903 AC 240: (72 LJKB 451) 

(1904) 2 KB 465; (73 LJKB 742) 

(1918) 1918 AC 1: (87 LJKB 145) 

(1924) 1 KB 775: (93 LJKB 690) 

RAMASWAMI, J. : This appeal is presented by 
deft. 4 Lachmi Narayan Beriwala against the de- 
cree of the Subordinate Judge of Arrah dated 23-9- 
1946. 

(2) The pltf., Bharat Bank Ltd, brought the suit 
on the allegation that Ramballabh Das, deft 1, & 
Motilal, deft. 2, carried on a partnership in the 
name of Ramballabh Motilal for dealing In grain, 
that the two partners opened on 11-7-1945 a current 
account in the name of the firm with the pltf., that 
on 2-9-1945 deft. 4 drew a cheque Ex. 6 for a sum of 
Rs. 50,000 on the Commilla Union Bank to be paid 
to the firm Ramballabh Motilal, that on 4-9-1945 
Motilal on behalf of the firm tendered the cheque 
to the pltf. after endorsing it in blank. The pltf. 
purchased the cheque from Motilal for its face 
value after deducting the bank charge & credited 
the amount to the current account of the firm 
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Raniballabh Motilal. On the same date, Moti- 
lal drew a cheque, Ex, 18, for a sum of Rs. 50,000 
& oblained the amount in the form of a draft 
payable to the I'egional grain supply officer. Short- 
ly after, the plti. sent the cheque. Ex. 6, to the 
Comniilla Union Bank for collection through its 
Patna branch but the cheque was returned unpaid 
on the 7 th September with a note “effects not 
cleared”. The cheque was again presented to the 
Connnilla Union Bank on 21st September on which 
date the cheque was dishonoured with the intima- 
tion that the drawer had countermanded the pay- 
ment. The pltf. thereupon sent a notice of dis- 
honour to Raniballabh Motilal. On 2eth Septem- 
ber Ramballabh & Motilal appeared before the 
manager of the Bank & promised to pay the 
amount or to make arrangement with Lachhmi- 
narain Beriwala for its payment. On the same 
date Motilal filed an appln. in the court of the 
Dist. Judge for being declared insolvent. As the 
defts. made no payment in spite of demand, the 
pltf., brought the suit on the negotiable instru- 
ment for recovery of the sum of Rs. 50,376 inclu- 
sive of interest. Deft. 1 contested the suit on the 
ground that he had no knowledge of the cheque 
issued by Lachmi Narain Beriwala, that he did not 
present the cheque to the bank nor did he autho- 
rise Motilal to encash it. He alleged that Motilal, 
alone managed the affains of the partnership. 
Motilal, deft. 2, admitted that he had presented the 
cheque to the bank & received the sum of Rs. 50,000 
in ^he shape of a draft payable to the regional 
grain supply officer. But he denied that he had 
notice of dishonour. Deft. 4 alleged that he had 
drawn the cheque on condition that defts. 1 & 2 
sent his railway receipt along with the permit for 
transport of 6,500 maunds of rice to his nominees, 
that the cheque would not be negotiated or pre- 
sented to the drawee for payment till then. He 
contended that the cheque was issued not in the 
nan;e of the firm but jointly in the name of defts., 
1 & 2 & the cheque could not be cashed by either 
of them alone. 

(3) The learned Subordinate Judge held that the 
cheque was issued in the name of the firm & Moti- 
lal alone could validly negotiate & endorse the 
cheque on the firm's behalf; that the encashment of 
the cheque was not conditional upon delivery of 
the railway receipt & the Govt, permit for despatch 
of 6,500 maunds of rice; that notice of dishonour 
was given to defts. 1 & 2 and that no such notice 
was necessary in the case of deft. 4 who had ex- 
pressly countermanded the payment. The Sub- 
ordinate Judge further held that the pltf, had be- 
come the possessor of the cheque for consideration 
& was “a holder in due course”. The Subordinate 
Judge therefore granted a decree in favour of the 
pltf. against all the defts. who were made jointly 
& severally liable for the amount. 

(4) Two questions were debated in this appeal, 
viz., (1) whether the pltf. was a holder in due 
course of the negotiable instrument, (2) whether 
the liability on the negotiable instrument was dis- 
charged when the pltf. debited the amount in ques- 
tion in the account of the firm Ramballabh 
Motilal on 19-9-1945. 

(5) It is undisputed that the cheque, Ex. 6, was 
expressed as payable to Ramballabhdas Motilal & 
so was a cheque payable to order as stated in ex- 
planation (1) S. 13, 01. 1, Negotiable Instruments 
Act. When Motilal endorsed the cheque in blank, 
it became payable to bearer according to explana- 
tion (2) of the same sub-section. S. 9 of the Act 
defines a holder in due course to mean “any per- 
son who for consideration became the possessor of 
a promissory note, bill of exchange or cheque if 

to bearer.” The question, therefore, Is 
Whether the pltf. acquired the cheque for considera- 


A. I. B. 

tion in this case. In my opinion the evidence con- 
clusively establishes that on 4-9-1945 the pltf. .^pur- 
chased the cheque from Motilal for cash & made 
credit entry in the accoimt of the firm Rambal- 
labh Motilal. (After discussion of the evidence 
the judgment proceeds : ) 

(6) On the first question, I hold upon the evi- 
dence that the Bank had obtained the disputed 
cheque for consideration, that the Bank became 
holder in due course & that it did not act as a col- 
lecting agent. 

(7) This conclusion is supported by a ‘catena’ of 
authorities. In *Ex parte Richdale; In re Palmer', 
(1832) 19 Ch D 409, it was held by the Ot. of Ap- 
peal that when a customer pays a cheque to his 
bankers with the intention that the amount of it 
shall be at once placed to his credit, & the bankers 
carry the amount to his credit accordingly they be- 
come immediately holders of the cheque for value, 
even though the customer’s account is not over- 
drawn. At page 417 Jessel, M.B. states: 

“Alfred Palmer paid the cheque to his bankers, 
& they placed the amount of it to the credit of 
his current account. The bankers were holders of 
the cheque for value; the moment they credited 
the amount of it to Alfred Palmer it became their 
property. Therefore, if the drawers had stopped the 
payment of the cheque on the 28th of April, still 
they could not have avoided payment of the 
amount to Alfred Palmer’s bankers.” 

To the same effect is 'Maclean v. Clydesdale Bank- 
ing Co.’ ( 1884) , 9 A C 95 in which it was held upon 
the evidence that the Bank took the cheque as 
holders for value. Lord Blackburn said: 

“Now in the present case did the bank get toe 
cheque in that way as a mere agent, & noting 
else, or did they get it in order that they might 
have the property in it transferred to them & that 
they might become holders of it? The condescen- 
dence makes this averment: The said draft or 
cheque was indorsed by the said W. B. Cotton, & 
was by him delivered to the pursuers on or about 
14-1-1882, on their paying to him the said sum of 
£265 2s. 6d., or placing the same to the credit of 
his account which was then overdrawn to an 
amount in excess of the said sum, & thereby ex- 
tinguishing the said account to that extent." 

The case was followed in ‘National Bank v. Silke, 
(1891) 1 Q. B. 435, in which toe question arose 
whether the pltfs. were holders of a cheque to cue 
course & for value. At p. 439 Bowen, L. J. states;. 

“The case of ‘Maclean v. Clydesdale Banking Co.’ 
(1884) 9 App C. 95 makes that clear which to a 
mercantile man would have appeared clear without 
any decision that if a cheque is paid to a bank on 
the footing that the amount may at once be 
drawn upon, & it is drawn upon accordingly, toe 
bank is a holder for vsdue in due course.” 

The principle was reaffirmed in the important 
case ‘Capital & Counties, Bank, Ltd, v. Gordon (1903) 
A, C, 240 in which bankers credited a customer witb 
the amoxmts of cheques as they were handed in by 
him to his account, & allowed him to draw against 
the amount so credited before toe cheques were 
cleared. The House of Lords held that the B^ 
did not receive payment as against for collection 
but received payment as holder of toe cheque on 
their own account & so was not protected by ^ 
Bills of Exchange Act. At p. 244 Lord Macnaghten 
» * 

“But the pro^ection conferred by S. 82 is con- 
ferred omy on a banker who receives payment for a 
customer that is, who receives payment as a mere 
agent for collection. It follows, I t hin k, that u 
bankers do more than act as such agents they are 
not within the protection of the section. It is well 
settled that if a banker before collection credits a 
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4n0amex j/ritti the face value of a cheque paid into 
ills •oomuit the banker becomes holder for value 
ttie cheque. It is inxpossible, 1 think, to say that 
« baiilcer is merely receiving payment for his cus- 
tomer h a mei'e agent for collection when he re- 
oelvK payment of a cheque of which he is the 
jmider lor value.” 

At p. a4i3 Lord LindJey states : — 

“It was said by the applts' counsel, with some 
komhdence tiiat ■ any jury of businessmen would 
Und, as a fact, that the bank received payment of 
these cheques for Jones, & nothing more. All I 
•can say is that I think it very likely they would do 
so if left to themselves without proper directions 
from the Judge, but that if proper directions were 
^Ven then they would not be likely to go wrong. 
It must never be forgotten that the moment a 
hank places money to its customer's credit the 
customer is entitled to draw upon it, unless some- 
thing occurs to deprive him of that right, Noth- 
ing occurred in this case to the knowledge of the 
>hank which had any such effect. It appears to 
me impossible to say that under these circum- 
■atances the bank received payment of the cheques 
In question for their customer Jones.” 

(8) Applying the ratio of these authorities it is 
arumifest in the present case that the pltf,, Bharat 
£ank Ltd. was a holder in due course of th^ 
.cheque for Rs. 50,000 presented by MotUa.. 

(9) Learned counsel for the appellant referred 

'•'to two cases: ‘Akrokerri (Ashanti) Mines Ltd. 
"V, Economic Bank’, (1904) 2 KB 465, & ‘A. L, 

•Underwood Ltd, v. Bank of Liverpool’, U924) 1 KB 
775. But these authorities are not of any avail 
to the appellant. In (1904) 2KB 465 it was 
qproved as a fact that the customer was not 
«Uawed to draw against the cheques until they 
were cteared. There was also evidence that when 
'4tl)e customer opened the account he read & 

an application from which contained a 
no bills would be discounted & that 
would not be paid against until cleai'ed. 
to the other case (1924) 1 K B 775 a customer of 
tofi paid into his account some cheques to 

whitdi he had no title. Immediately on his so pay- 
tog in, the bank credited him with the 

amnainte of the cheques in their ledger, but there 
was no j^reement between the Bank & the customer 
. thiL he should draw against the cheques before 
.‘they were cleared, nor did the customer in fact 
'draw against the cheques until the Bank had 
’toceived the proceeds. It was held by the Ct. of 

apart from any question whether the 
>hank had notice of any defect in the customer’s 
they were not holders in due course, there 
iieing no evidence that they took the cheques for 
value. The mere fact that bankers credit a custom- 
with the amounts of cheques before they are 
•cteftred does not make them holders for value; in 
^order to entitle them to that character there 
Tniis± have been an agreement, express or implied 
customer should be allowed to draw 
ji giiiTiRfc the cheques before clearance, & that 
agreement must have been acted upon. The 
wnntarin.1 facts of the present case are manifestly 

'dlSeieoU 

<9 a) Learned Advocate General then concen- 
trated his argument on the point that the obliga- 
tlon on the negotiable instrument was discharged 
•ixy the debit entry which the Bharat Bank made 
on 19th of September on account of the dishonoured 
It was argued by the learned counsel that 
toeie was discharge by merger, that the cause of 
on the negotiable instniment was extinguish- 
^d by a merger by operation of law. In my opinion 
19 Is impossible to accept this argument. For 
'dbs of merger only applies where a higher 
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security is accepted in place of a security 
of lower operative power. For example, if 
two parties to a simple contract embody its con- 
tents ill a deed which they both execute, the sim- 
ple contract is thereby discharged. But the doctrine 
is not applicable if the securities are of equal' 
degree; as a bond taken for a bond or covenant; 
or a bond or covenant taken for payment of rent 
which is a speciality debt (Cresswell J. in ‘Price 
V. Moulton’, (1851) 20 LJCP 102). In the present 
case, there is no evidence that any grain of the 
linn of Rambaliabh MoUlal was retained in security 
to the Bank on the 19th September on which date 
the debit entry was made. No statement to this 
effect is made in the written statements. There 
is also another difficulty involved in the appeilant’a 
argument. Under S. 37, Negotiable Instrumento 
Act, the maker of a cheque or promissory note is 
liable as a principal debtor St the other parties there- 
to including endorser are liable thereon as sureties 
for the maker. It is a well settled rule that the 
doctrine of merger will not be applicable unless the 
liew security is between the same parties — a supe- 
rior security given by a surety for the debt does not 
merge the debt as against the principal. It has 
been held for instance that a mortgage with cove- 
nant to pay the debt given by one of the makers 
of a joint & several promissory note will not merge 
the note as against the other maker 'Ansell v. 
Baker’, (1850) 15 QB 20 & ‘Boaler v. Mayor’, (1865) 
34 LJCP 230. The argument of the learned Ad- 
vocate General in this respect must therefore faiL 

(10) It was then contended on behalf of the 
applt. that there was a discharge by accord & 
satisfaction as soon as the pltf. made a debit entry 
in the account after the cheque was dishonoured. 
This argument is groundless. It is established by 
modem authorities that not only the performance 
of a new promise but a new promise of itself, that 
is to say, a promise of something different from, 
that which the debtor was boimd to perform by the 
original contract wUl discharge the original cause of 
action (see for instance ‘Morris v. Baron*, (1918) 

A C 1). But there will be no accord & satisfaction 
unless there is proof that there was clear intention 
on the part of the creditor that he had accepted in 
satisfaction merely his debtor’s promise. In the 
present case the defts. have not given evidence of 
such intention. No such allegation is made in the 
pleadings. On the other hand, it is clear from the 
evidence that when the cheque was returned th0 
bank as an account transaction showed in the 
ledger that the firm was liable to the exent of the 
dishonoured cheque. This cannot mean that the 
bank gave up its rights in the cheque as against 
the firm or against the other three defts. The 
evidence on the contrary unmistakably indicates 
that the pltf. never intended to discharge the defts. 
from the liability upon the cheque. Even after the 
debit entry was made the pltf. was presenting the 
cheque to Commilla Bank for payment on 21flt 
September (vide Exs. 4 to 4d). The letter. Ex. 9, 
also shows that the Arrah Bank was instructing 
the Patna branch to present the I. B. P. to the 
Commilla Bank & continue presenting It "UU the 
latter definitely refused payment on some tangible 
ground". These facts establish that the bank did 
not give up its right on the negotiable instrument 
as against any of the defts. It Is impossible to hold 
that the Bank gave up a good cause of action on 
the negotiable instrument exchanging it for the 
unsecured liability of the firm Rambaliabh Motllal. 

(11) There are authorities to the effect that a 
banker may sue upon a crossed cheque in his own 
name as a holder in due course though he has debit- 
ed the customer in the account after the chequa 
was dishonoured. In ’Ryder v. WlUet' (1836) 173 
ER 207 . A drew a bill on B & Indorsed It tO;A 
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Bank where he had an account. B accepted the bill 
but did not pay it. The Bank then entered it on 
the debit side of A's account. The state of A’s 
account at the time of the entry & up to the action 
was against A. It was proved that the Bank had, 
on former occasions, allowed A to overdraw his 
account, though there was no agreement to this 
effect. It was held by Lord Denman 0. J. that the 
facts did not prove a plea that the bank had 
received from ‘A’ £ 100-6 s in satisfaction of the 

bill 

(12) To a similar effect is the decision in 'Royal 
Bank of Scotland v. Tottenham,’ (1894) 2 Q. B. V15, 
in which an action was brought against the deft, 
as drawer of a cheque drawn by the deft, to the 
order of Cecil Hambrough & indorsed by him, of 
which the pltfs. were holders, & which was dis- 
honoured. The cheque was handed by Hambrough 
to Mrs. Monson, & sent by her to the pltfs. 
on August 7; & on the 8th it was 

received by the plffs. & placed, according to in- 
structions, to her credit. The deft, gave notice to 
his bankers on August 10 to stop the cheque, & on 
August 11 the plffs. received notice from their Lon- 
don office reporting non-payment of the cheque on 
presentation. Upon receipt of letter, the manager 
debited Mrs. Monson’s account with £ 250. It was 
held by the Court of Appeal that directly the bank 
had entered the cheque to Mrs, Monson *s credit, & 
communicated the fact to her, they acquired a good 
title to the cheque & that the bank was entitled to 
recover full amount of the cheque from the defts. 

(13) In the present case, i hold tha the plff. was a 
holder in due course of the disputed cheque, that 
the right of suit was not extinguished by merger or 
accord & satisfaction, that the liability was also 
not discharged under S. 82, Negotiable Bistruments 
Act. In my opinion, the learned Subordinate 
Judge rightly granted a decree in favour of the plff. 
& this appeal must be dismissed with costs with 
plff. resp. 

(14) SARJOO PROSAD, J, : I agree. My learn- 
ed brother has fully discussed the facts & the law 
involved in the appeal, & I have nothing to add 
usefully to that discussion. The only point which 
impressed me in the argument of the learned 
Advocate General was whether the liability of the 
maker under the cheque was discharged within 
the provisions of S. 82, Negotiable Instruments 
Act, by the debit entry made by the Bank in the 
accounts of Ramballabh Motilal, & whether the 
original liability under the cheque had been there- 
by innovated. It must be conceded that a debit 
entry is as much a payment from accounts as a 
credit entry is a payment in an account of the con- 
stituent of the Bank. If there had been sufficient 
amount in the bank-balance of Ramballabh Moti- 
lal, the cheque would have been satisfied by the 
debit entry & the liability thereunder extinguished. 
That, however, is not the case here. But it is con- 
tended by the learned Advocate General that there 
was sufficient stock of grains in the possession of 
the Bank to support the credit of Ramballabh 
Motlial. The onus to prove accord & satisfaction 
of the liability under the cheque was on the defts. 
& this they have not done. Our attention has 
been drawn to the admission of the manager of 
the Bank to show that on the date of payment of 
Rs. 50,000/- the Bank had certain quantity of 
grains of deft. 3 in stock. The manager, however, 
says that this was not sufficient to cover the value 
of the cheque. The defts. have not been able to 
prove to the contrary. Therefore, it is impossible 
^ the . liability under the cheque was 

^J-i^Sdished within the meaning of S. 82, Negoti- 

J^strumerAts Act. Nor do I think that any 
Question of contract arises in the case. 


A.I.B. 

(15) The appeal must, therefore, fail, & 1 agree- 
with my learned brother that it should be dismiss- 
ed with costs. 

K.S, Appeal dismiswiL 
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Excess Profits Tax Act (1940) S. 6 — Standard 
profits — Assessment. 

The business of the ossessee was that of a tdollh- 
dealer. There was no purchase or saie after 
31$t March, 1944; there were no stocks left on thot 
date; and. all the employees were discharged before- 
the 31st March, 1944. However, some reaKsatioiw 
and some payments were made during the period 
from the 1st April, 1944 to the 1st July, 1944, and 
the accou 7 its were settled during the period. 

*Held' that on these materials the tribunal waa 
justified in coming to a finding that the Imstness . 
of the assessee discontinued after the 31st of 
March, 1944 and that the business did not nm 
through the whole of the accounting year ending 
31$t JtUy, 1944. (1925) A. C. 470; (1896) 2 Q. B. 
407, disL (Paras 2, 3> 

Anno: E. P. T. Act, S, 6; N. 1. 

S. K. Masumdar, for Applicant; S. N. Dtttt; far 
Opposite Party. 

Cases referred to: 

(1896) 2 Q B 407 : (65 L J Q B. 666) (FT 4> 

(1925) A C 476: (94 L J K B 386) (Pr 3> 

SARJOO PROSAD. J : The short point invotved: 
in this reference is “whether on the facts and 
cii'cumstances of the case the Tribunal was light 
in holding that the assessee ceased ta cany on assy 
business after the 31st March, 1944.” . . 

(2) The application out of which this reletenoa 
arises related to assessment of excess profits tax 
during the accounting year ending the 31st of JUlT» 
1944. The department held that the appH teanf is 
business was discontinued on the 31st . of Ma rc h , 
1944, and did not run through the whole of the 
accounting year. Therefore, the mvrrirm i m stan- 
dard profits were computed up to the 31st of Manila 
1944, that is, for eight months, and this amount 
was deducted out of the profits of the cbatgeaUle 
accounting period, and on this basis excess profits 
were assessed. The assessee contends that tlw 
business continued up till the end of the accountr 
ing period. The Tribunal has come to a findin g 
against him, and this finding is based upon cotain 
factors mentioned in the statement of the case 
made by the Tribunal, The first is that it was 
admitted that there was no purchase or sale after : 
the 31st March, 1944; second, that there were no' 
stocks left on that date; and, third, that all the 
employees were discharged before the 31st March, ; 
1944. It appears, however, that some re alisatiag 
and some payments were made during the period 
from the 1st April, 1944 to the 1st July,^ 1944, and 
the accounts were settled during the period. 

(3) Mr. S, K. Mazumdar for the assessee con- 
tends on the basis of this finding, namely, that 
there were some realisations of assets and some 
payments made during this period, that the busi- 
ness continued up to the end of the accounting 
period, and, therefore, the method for a s . sffgd ng 
excess profits-tax as adopted by the Department 
was erroneous. He relies upon a decision in 'Sontb 
Behar Railway Co. Ltd. v. Commissioners of In- 
land Revenue*, 1925 A O 476 , where it was observed 
on the facts of that case that the Company cairieil 
on business within the meaning, of Section. 52 ofi 
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the Finance Act, 1920, and was liable to corpora- 
tion proflts-tax. Mr. Mazumdar contends that 
although in the case in question the railway had 
been relinquished to tlie Secretary ol State and 
during the period of accounting the Company was 
doing no more than collecting Uie annuities pay- 
able to the Company under a certain contract, 
yet it was held that the business of the Company 
was going on. It is to be observed that the facts 
in that case were entirely different. Whether the 
Company was or was not carrying on business 
would depend upon the nature of the business 
which the Company had to carry on. Thereafter, 
the railway had been relinquished to the Secretary 
of State, the Company was in consideration of 
that relinquishment entitled to a ffxed annuity to 
be paid half-yearly in lieu of the percentage of 
earnings payable under the principal contract. 
Therefore, it held that the Company in collect- 
ing and declaring dividends was carrying on busi- 
ness during the accounting period. The case has, 
thus, no application to the facts of the present 
Kase. In this case, the business of the assessee was 
l^at of a cloth-dealer. Admittedly this business 
Ihad ceased on the 31st of March, 1944, and there 
was no sale or purchase of any stocks, and even 

I the employees had been discharged. On these 
materials the Tribunal was justified in coming to 
a finding that the business of the assessee dis- 
continued after the 31st of March, 1944. 

(4) Mr. Mazumdar for the assessee has refeired 
to another decision Tn re Dagnall; Ex parte Soan’, 
(1896) 2 Q,B. 407. That was a case arising under the 
Bankruptcy Law. A married woman had been 
carrying on trade separately from her husband. 
She sold the business in question, and shortly 
afterwards gave notice to her creditors that she 
was about to suspend the payment of her debts 
and then a bankruptcy petition was presented 
against her. On those facts it was held so long 
as her debts had not been discharged, she would 
be deemed to be still carrying on the trade on that 
date. Mr. Mazumdar very strongly relies upon 
certain observations of Vaughan-William, J., which 
are as follows : 

“It seems to me that trading is not completed 
until you have performed all the obligations that 
the fact of trading imposed upon you.” 

He contends that the collection of dues and pay- 
ments of money on account of the business were 
also obligations imposed upon the assessee by the 
trade which he had been carrying on, and, there- 
fore, it must be assumed that because he performed 
these acts, the business was continued by him. The 
observations made in that case have to be con- 
sidered in the light of the context. For the pur- 
poses of Bankruptcy law their Lordships assumed 
that the business was not closed until the debts 
had been discharged, and it was in that context 
that the observations were made by his Lordship, 
Having regard to the facts found by the Tribunal, 
it is impossible for us to say on this reference that 
there was no evidence on which the Tribunal could 
come to a finding that the assessee ceased to carry 
on his business after the 31st March, 1944. There- 
fore, the reference in the present case has to be 
answered in the affirmative, namely, that on the 
facts and circumstances of this case, the Tribunal 
was justified in holding that the assessee ceased 
to carry on any business after the 31st March, 
1944 . 

(5) I must, however, observe that the facts stated 
by the Tribunal are to some extent vague and are 
not as full as they should have been. In any case, 
the material facts being therq, 1 do not see any 
useful purpose would be served in directing a re- 
mand on this account. 

(6) For the reasons stated above, I would direct 
that the reference should be answered in the 
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manner stated above. The Department would 
be entitled to the costs of this reference. The 
hearing fee is assessed at Rs. 250/-. 

(7) SHEARER, J: I agree. 

Answer in the aj/irmative. 
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Misc. Judicial Case No. 85 of 1948, D/- 7-5-1951. 

ia) Stamp Act, il899), Ss. 45, 61 — Application 
jor refund of excess. 

The party aggrieved can have his remedy by way 
of an appeal or revision only if ti'is statute pro- 
vides the same and such right caimot be inferred. 
S. 61 cannot refer to the refund of any stamp duty 
which might have beeii paid in excess by the per- 
son tendering the mstrument into evidence. The 
Act provides a remedy in case a higher stamp duty 
or penalty has been paid, and that provisiwi is to 
be found in S. 45. (Para 3) 

Anno: Stamp Act, S. 45 N. 1; S. 61 N, 1. 

ib) Stafiip Act (1899), S. 61 ~ Application by 
private party. 

The appellate Court or the Court of reference 
can revise the order under S. 61 only upon the ap- 
plication of the Collector or of its own motion, The 
private party who has paid the duty or the penalty 
has no ‘locus standi’ to make an application. This 
also suggests that section $1 has no application 
when refund of the excess duty or penalty is asked 
for* (Para 3) 

Anno : Stamp Act, S. 61 N. 1, 6, 

B. C. De and Kanhaiyaji, for Petitioner; L. S. 
Sinha, for Govt. Pleader, for Opposite Party. 

C. P. SINHA, J : This is an application made by 
the plaintiff to an action, under section 61 of the 
Indian Stamp Act with a prayer that relief be 
granted to the petitioner against the order of the 
trial court admitting certain documents into evi- 
dence after impounding those documents and after 
having collected the stamp duty and the penalty 
on those documents. 

(2) The court below by its order dated the 24th 
of January 1947 held that certain documents, which 
were proposed to be put in evidence, amounted to 
leases and that as such they were not properly 
stamped. Those documents were thereupon im- 
pounded and the Court ordered that those docu- 
ments could not be taken into evidence until the 
proper stamp duty and the penalty were paid in 
respect of each of those documents. The petitioner 
came to this Court against that order in Civil Re- 
vision No. 52 of 1947, but that application was re- 
jected by the order of this Court dated the 16th 
January, 1948. While dismissing that application, 
it was observed that section 61 in terms referred 
only to cases where a Court had made an order 
admitting an instrument into evidence as duly 
stamped or as not requiring stamp or upon pay- 
ment of duty and penalty under section 35 and 
that, as the documents had not till then been ad- 
mitted into evidence, section 61 had no application. 

It was further observed that at a later stage, if 
the penalty was paid and the documents were ad- 
mitted. there might possibly be some scope for 
consideration under section 61. It apiiears that, 
after the application to this Court was rejected^ 
the petitioner paid the stamp duty and the penalty 
asked for by the Court upon which the documents 
were admitted into evidence and, after having paid 
the duty and the penalty, the petitioner has now 
filed this application under section 61 of the Stamp. 
Act for refund of the excess stamp duty and 
penalty paid by the petitioner. 
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(3) In my opinion, section 61 has absolutely no 
• application to the facts of the present case. Sec- 
tion 61 is headed as follows : “Revision of certain 
decisions of Courts regarding the sufficiency 
of stamps*'. This means that in certain cases 
where the sufficiency of the stamps as levied 
by the Court, is in question, that can be revised 
by the Court to v/hich an appeal lies or references 
are made by the first Court. The heading, there- 
fore, quite clearly suggests that this section refers 
vUily to cases where insufficient duty or insufficient 
penalty has been paid. Section 61, clause (1) men- 
'ions that the appellate Court or the court to 
which reference lies from the first Court which 
had imposed the stamp duty or the penalty 
might of its own motion or on the application of 
the Collector take such order into consideration. 

i The appellate Court or the Court of reference can 
revise the order under this section only upon the 
application of the Collector or of its own motion. 
The private party who has paid the duty or the 
penalty has no ‘locus standi’ to make an applica- 
tion. This also suggests that this section has .no 
application when refund of the excess duty or 
■penalty is asked for. Now section 61, clause (2> 
’says that, if such Court, meaning thereby the ap- 
pellate Court or the Court of reference, after ‘such 
consideration’, that is to say, after consideration 
as mentioned in sub-section U), is of the opinion 
that either the instrument has been admitted with- 
out due stamp duty or penalty under section 35 
or that the instrument required payment of a 
-higher duty and penalty than those paid, such 
Court might record a declaration to that effect -nd 
determine the amount of duty with which such 
instrument was chargeable. This sub-section, 
therefore, refers back to the provisions of sub- 
.section (1) and therefore these two sub- 
sections ( 1 ) and ( 2 ) must be read together. If 
they are so read, it is clear that (1) where the 
instrument has been admitted without payment of 
duty or penalty and (2) where less duty or penalty 
has been paid and more should have been paid, 
the appellate Court or the Court of reference 
should record a declaration to that effect and de- 
termine the proper duty or penalty to be paid 
upon such an instrument. After this is done, under 
sub-clause (3) of the section that Court has to send 
a copy of the declaration to the Collector for suit- 
able action as provided for by sub-section (4) of 
.the section. This section therefore cannot refer 
to the refund of any stamp duty which might have 
i been paid in excess by the person tendering the 
'instrument into evidence. Mr. De on behalf of the 
; petitioner contends that, if there is power in the 
Court of appeal or in the Court of reference to 
levy a higher stamp duty or penalty, then it must 
also be within its power to order refund if any 
-excess payment has been made. The short answer 
to that contention is that the party aggrieved can 
have his remedy by way of an appeal or revision 
only if the statute provides the same and such 
right cannot be inferred. I find, however, that 
the Stamp Act does provide a remedy in CEise a 
higher stamp duty or penalty has been paid, and 
that provision is to be found in section 45 of the 
I Act. The view which I take is also in consonance 
with the view of the learned authors of the Indian 
•Stamp Act, 5th edition, by Mulla and Pratt at 
page 155. Their view is thus stated : 

"The sole object of this section is the protection 
•of revenue and it does not affect the provisions of 

section 36 The section only refers to cases 

•of insufficeint duty and penalty. If excess duty 
or penalty has been levied the only remedy 
is by application to the Chief Controlling Revenue 
Authority under section 45 within three montos.*' 
*Mr. De also contends that his client was misled 
by the order of this Court already mentioned, but 
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1 see no justification for that contention either. 
Meredith J., with whom Agarwala, C. J. concurr^ 
only said that at a later stage, after the pen^ty 
was paid, possibly there might be some scope for 
consideration under section 61. As I have already 
indicated, secticm 61 empowers the appellate Court 
or the Court of reference to consider the sufficiency 
of stamp duty paid or the penalty imposed after 
the document has been taken into evidence and, 
therefore, his Lordship did not say anything more 
than what was contained in the section itself €Uid 
it cannot be said that by that judgment the peti- 
tioner was held entitled to apply for refund under 
this section. The language of section is clear 
that it should not have given any reason to the 
petitioner to believe that that section provided any 
remedy in case excess payment of stamp duty or 
penalty has been made by the petitioner. Even 
if it be a fact that by that judgment the petitioner 
was led into the belief that he had his remedies 
under this section, that would not affect the prb- 
visions of the section itself. In my judgment, 
section 61 of the Stamp Act, under which the 
present application has been made, has got no ap- 
plication, and this Court cannot give any relief to 
the petitioner if he has paid any excess stamp 
duty or penalty. 

(4) I would accordingly dismiss this application 
with costs to the State of Bihar, which I fix at two 
gold mohurs as the hearing fee. 

(5) DAS, J. : I agree. 

D.H. Application dismissed^ 
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Gopeshwar Prasad Sahi, Petitioner v. The State 
of Bihar and others t Opposite~Pturty. 

Supreme Court Appeal No. 22 of 1951, D/-28-4r 
1951. 

^ Constitution of India, Art, 133 (1) — Civil pn> 
eeeding — Impartible estate under management of 
Court of Wards — Proceedings far tmt of mar^ 
mus upon Board of Revenue to icifhdrciu 
management — Validity of provisions of Court of 
Wards Act and Indian Maiority Act 
Proceedings is civil proceeding under Art. 133 iD 
Letters Patent iPat,}, Cl. 31. 

Certain impartible estate in Bilw was 
under management of the Court of Wards, in a 
proceeding arising out of an application und^ Art. 
226, Constitution of India, for a wnt 0 / wanwmw 
upon the Board of Revenue, Bihar, or the 
Bihar, to withdraw from the management of XM 
estate, it was contended that the provisums of tM 
Court of Wards Act as also of the Indian Majot^ 
Act in so far as they purported to eaterM tM 
period of minority of a person to 21 years had 
come void from the date the^ Constitution 
to force, because those provisions were in conftwt 
with Art. 14 of the Constitution. It was also corh 
tended that the petitioner had no reversionary or 
immediate interest in the impartible estate vMhm 
the meaning of S. 7 of the Court of Wards Act and 
that the expression ^'reversionary interest** corm 
not cover the right, if any available to the pew- 
tioner during the lifetime of his father. 

'Held* that the proceeding in w^h the above 
contentions were raised and determined was a ciirfl 
proceeding of the nature contemplated . by Aft. 
133 (1): AIR (29) 1932 Cal 834, Disting; AIR 
(38) 1951 Pat. 29 (F. B.), Rel on. (Poros 4, 7, 8, 9) 

Reuben J.: The fact that the proceeding in reUip 
tion to which this petition has been filed loas a 
proceeding under Art. 226 of the ConsUtutUm dow 
7 iot by itself make Art. 133 inapplicable. (Part W 

The capacity in which the State is empowered 
perform the action, which . is challenged will 
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. ctefermiric the nature of the proceedmg in lohich 
that action is challenged. (Para 11) 

The words 'a ciuii proceeding"' in Art 133 should 
be interpreted in their natural sense as meaning a 
proceeding of a civil nature. (Para 12) 

Anno: C. P. C., App. Ill; Constitution of India 
Art. 133 N. 2. 


Balbhadra Prasad Singh and Ishwarinandan 
Prasad Sbigh, for Petitioner; Government Pleader, 
for Opposiie Party. 

Cases referred to: 

<1857-58) 7 MIA 555; (1 Sar 867 P. C.) (Pr 11) 
(’50) 1950 SOR 621: (AIR <37) 1950 SC 222) 

(Pr 6) 

(’32) 59 Cal 1289; (AIR (19) 1932 Cal 834) 

(Prs 6, 11) 

(’51) Misc JC NO 79 of 1951: (AIR (38) 1951 Pat 
570) 

(’51) 30 Pat 174: (AIR (38) 1951 Pat 29 FB) 

(Pr 8) 

(’51) S C Appeal No 57 of 1950: (30 Pat 287) 

(Pr 11) 


NARAYAN, J. : This is an application for leave 
to appeal to the Supreme Court from a decision 
of this Court in Misc. Judicial Case No. 79 of 1951 
which arose out of an application under Article 
226 of the Constitution of India. The petitioner 
is the son of the late Maharaja Bahadur Guru 
Maliadvashram Prasad Sahi who was the last holder 
of the impartible estate commonly and compen- 
diously known as the Hathwa Raj. On the 4th 
May, 1940, the late Maharaja Bahadur had made an 
anolication under section 6 (e) of the Court of 
Wards- Act for being declared a disqualified pro- 
prietor^ and on th© 11th of Mayt 1940, the Court 
of Wards made a declaration that the Maharaja 
Bahadur was a disqualified proprietor, and on the 
same date a notification was issued that the Court 
of Wards had decided to take charge of the pro- 
perty of the late Maharaja Bahadur, and a direc- 
tion was made that possession be taken. The pre- 
sent petitioner who Is the eldest son of the late 
Maharaja Bahadur and his brother Brajeshwar 
Prasad Sahi were admittedly minors when the 
estate was taken by the Court of Wards. Acting 
under section 7 of the Act the Court of 
purported to take charge of the person and the 
property of the two minor sons of the Maharaja 
Bahadur. The Maharaja Bahadur died on the 
20th of January, 1951, and after his death the peti- 
tioner made an application to this Court under 
Article 226 of the Constitution, and his prayer was 
that a writ in the nature of mandamus or a diiec- 
tion or order be issued upon the Board of Revenue 
Bihar Patna, to withdraw from the manag^ent 
of the estate and to forbear from 
of the estate, and a direction or order to that ^nect 
was also sought against the other respondents, 
namely, the State ol Bihar, the Commi^ioner of 
Tirhut Division, Muzaffarpur, the Collector of Sa- 
ran and the Additional Collector, saran who is 
now managing the Hathwa Raj under the direc- 
tion and the supervision of the Court ^ Wards. 
This application was heard by a Bench of this 
■Court and it was dismissed on the T4th March, 
1951’ ’ The petitioner now prays that a certificate 
be granted to him as contemplated by Article Ip 

(l)f Article 133 (l)(b) and Article 133(1) (c) of the 

■Constitution of India. , 

(2) According to Article 132 fl), an appeal shall 

lie to the Supreme Court from any judgment, 
decree or final order of a High Court In the ter- 
ritory of India, whether in a Civil, 

•other proceeding, if the High Court certified that 
ttiG cfls® involvss ft substftntiftl Question of iftw ft® 
to the interpretation of this Constitution. Ac- 
cording to Article 133 (1) (a) an appeal shall he to 
i;he Supreme Court from any Judgment, decree or 


final order In a civil proceeding of a High Court 
if the High Court certifies that the amount or value 
of tlie subject-matter of the dispute in the Court 
of first instance and still in dispute on appeal was 
and is not less than twenty thousand rupees. And 
according to Article 133(1) (c) an appeal shall lie 
to the Supreme Court from any judgment, decree 
or final order in a Civil Proceeding of a High Court 
if the High Court certifies that the case is a fit 
one tor appeal to the Supreme Court. 

(3) The learned Counsel appearing for the ap- 
plicant contended before us that as the value of 
the estate known as the Hathwa Raj to which the 
applicant has succeeded on the death of his father 
is very much more than Rs. 20,000/- a certificate 
has to be granted under Article 133(1) (a). The 
learned Counsel further submitted that in view of 
the contention that has been raised by the appli- 
cant in this case it must be regarded as a case fit 
for appeal to the Supreme Court. 

(4) The learned Government pleader who ap- 
peared for the State of Bihar contended in reply 
that the proceeding that was before the High Court 
cannot be regarded as a civil proceeding inasmuch 
as the Court of Wards assumed charge of the 
State of the late Maharaja Bahadur in the exer- 
cise of a jurisdiction which is essentially the juris- 
diction of a sovereign power. The important point 
that arises for determination, therefore, is whether 
the proceeding that was before the High Court can 
be regarded as a civil proceedmg. For determina- 
tion of this question, it is necessary to know what 
were the questions raised and decided in the pro- 
ceeding. It had been strenuously urged on behalf 
of the petitioner that as he had attained the age 
of majority in the lifetime of his father the State 
of Bihar or the Board of Revenue had no right to 
remain in charge of the estate after the estate had 
descended on him on his father’s death. It was 
asserted by the petitioner that he was neither a 
joint proprietor of the Hathwa Raj estate during 
the lifetime of his father nor had he an immediate 
or reversionary interest in the property of his 
father nor was he possessed of any such property 
of which the Court of Wards could take charge or 
did. in fact, take charge under section 7 of the 
Court of Wards Act. The second important con- 
tention raised by the petitioner was that section 7 
of the Court of Wards Act had been amended and 
re-enacted in a form which abrogated altc^ether 
the power of the Court of Wards to take charge 
of the person or property of a minor belonging to 
the family of a proprietor who had been declared 
as a disqualified proprietor on his own application. 
Lastly, it was contended that the extension of the 
minority period to 21 years would be in derogation 
of the fundamental rights of the petitioner to hold 
and possess his property and that this extension 
is in violation of the guarantees of the funda- 
mental rights as indicated in Article 14 of the 
Constitution. These points were, however, decided 
against the petitioner, and it was further held that 
the remedy given by Article 226 was an extra- 
ordinary one and could be invoked only in excep- 
tional circumstances by a person who made no al- 
ternative remedy by way of suit or otherwise. Speak- 
ing for myself, I have not the least doubt that a 
proceeding in which the above-mentioned points 
were raised and determined Is a ’’Civil Proceed- 
ing” of the nature contemplated by Article 133(1) 
of the Constitution. 

(5) The expression “Civil Proceedmg" has been 
defined in Stroud's Judicial Dictionary, and the 
definition given there Is: 

“Is a process for the recovery of individual right 
or redress of individual wrong; inclusive, in its 
proper legal sense, of suits by the Crown." 

In Halstaury’s Laws of England the grant of a per- 
emptory mandamus is described as a determination 
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of the right according to the merits of a case. In 
Joseph Chi tty’s Treatise on the Law of the Pre- 
rogative of the Crown the learned author says 
that there must be a specific legal riifht, as well 
as the want of a specific legal remedy, in order to 
form an application for a mandamus and that ihis 
is substantially a civil remedy for the subject. In 
Stephen's Commentaries of the Laws of England 
it has been said that the action of Mandamus will 
only lie when the plaintiff has a right of action 
(not necessarily for damages) against the defen- 
dant and that the dividing line between the tJre- 
rogative writ of mandamus and the statutory action 
ot mandamus has not been clearly drawn but that 
the letter is sometimes used when it is desired to 
compel a local authority to levy a rate in order 
to satisfy the debt or other liability owing to the 
plaintiff. I should like to quote the following pas- 
sage from the well-known book Dicey’s Introduc- 
tion to the study of the Law of the Constitution : 

"The particular cases in which a party aggrieved 
by the decision of a State Court has a right of 
appeal to the Supreme Court of the United States 
are regulated by an Act of Congress of 24th Sept- 
ember, 1789, the twenty fifth section of which j-ro- 
vides that ‘a final judgment or decree, in any suit, 
in the higljiest court of law or equity of a State, 
may be brought up on error in point of law, to the 
Supreme Court of the United States, provided the 
validity of a treaty, or statute of, or authority ex- 
ercised under the United States, was drawn in 
question in the State Court, and the decision of 
any State authority was drawn in question, on the 
ground of its being repugnant to the Constitution, 
treaties, or laws of the United States, and the deci- 
sion was in favour of its validity; or provided the 
construction of any clause of the Constitution or 
of a treaty, or statute of, or commission held under 
the United States, was drawn in question, and 
the decision was against the title, right privilege, 
or exemption, specially claimed under the autho- 
rity of the Union.’ (Kent, Commentaries, 1. (12th 
ed.) pp. 299, 300). Strip this enactment of its 
technicalities and it comes to this. A party to a 
case in the highest Court, say of New York, who 
bases liis claim or defence upon an article in the 
Constitution or law made under it, stands in this 
position *. If judgment be in his favour there is no 
further appeal; if judgment goes against him, he 
has a right of appeal to the Supreme Court of the 
United States. Any lawyer can see at a glance 
how well devised is the arrangement to encourage 
State Courts in the performance of their duty as 
guardians of the Constitution, and further that 
the Supreme Court thereby becomes the ultimate 
arbiter of all matters affecting the Constitution.” 

(6) As was pointed out by his Lordship Mahajan 
J. in the ‘Province of Bombay v. Kusaldas S. Ad- 
vani’, 1950 SCR 621, the expression 

“Sue” means the enforcement of a claim 
or a civil right by means of legal proceedings. His 
Lordship further observed that when a right is in 
jeopardy, and proceedings that can be adopted to 
put it out of jeopardy fall within the expression 
“Sue". Tile expression "suit” in the above quota- 
tion from Dicey’s Law of the Constitution should, 
therefore, be given the meaning that has been 
given to the expression by his Lordship Mahajan 
J. Under section 45 of the Specific Relief Act the 
High Courts of Calcutta, Madras and Bombay 
could make an order requiring any specific act to 
be done or forborne, within the local limits of its 
ordinary original civil jurisdiction, by any oerson 
holding a public office, whether of a permanent or 
a temporary nature, or by any corporation or in- 
ferior Court of Judicature; and the conditions to 
be specified before making an order under Section 
45 are laid down in Clauses (a) to (e) of the pro- 
viso to the section. If an application is made by 


some person whose property, franchise or personal 
right would be injured by the forbearing or doing 
(as the case may be) of the act complained of, it 
cannot be urged that such an application is not an 
application for the redress of a civil wrong. 

(7) The learned Government pleader, however,, 
relied on a decision of the Calcutta High Court in 
‘Secretary of State v. Shreegobinda Chaudhuri*; 
59 Cal 1289, in which it was held that the juris- 
diction exercised by the Court of Wards is the 
exercise essentially of sovereign power, and that 
a suit for damages does not lie against the Secre- 
tary of State for India in Council for misfeasance, 
wrongs, negligence or omissions of duties of 
managers appointed by the Court of Wards. In 
my opinion, this ruling has got no application in 
this present case before us in which it was 
strenuously contended by the applicant that the 
provisions of the Court of Wards Act as also of the 
Indian Majority Act in so far as they purport to 
extend the period of minority of a person to 21 
years have become void from the date the Constitu- 
tion came into force, because these provisions are 
in conflict with the provisions of Article 14 
of the Constitution. It is certainly open to a 
citizen of the State to contend that a particular 


irovision of law in void because it conflicts with a 
larticular provision of the Constitution of India 
ind a proceeding in which such a question comes 
o be determined must be regarded as a civil pro- 
eeding. The petitioner also contended that hel 
lad no reversionary or immediate interest in 
he impartible estate of the Hathwa Raj withto 
he meaning of Section 7 of the Court of War^ 
let and that the expression “reversionary inter^ 
annot cover the right, if any, available to the 
tetitioner during the lifetime of his father. Ai 
iroceeding in which this and the other contentions 
aised came to be determined must be regarded as 
L civil proceeding, and in this connection I may 
lIso refer to Article 31 of the Patna High Court 
jctters Patent according to which any i»rson comet 
ippeal to His Majesty from any final juogjnent, ci^ 
;ree or order of this Court made on appeal or m^e 
a any final decree, judgment or order in 
ixercise of the original jurisdiction by the Judges 

»f this Court . ^ ^ 

(8) Recently, a Full Bench of this Court n^ 
jonsider the question as to whether the ^gr^ye 
>arty in a Sales Tax case decided by we lugn 
;ourt has the right to apply for Jonye to api^t 

0 the Supreme Court, and Article 133 of we 
^Constitution of India came to be 

heir Lordships (See ‘Tobacco Manufa^rers (BiQia 
Ad.) V. the State’, 30 Patna 1 ^ 4 . majo^y 

iecision is that any judgment 'which trm 
3ourt pronounces in regard to the Question of i _ 
•eferred to it by the Revenue autnonti ^ 

1 judgment in the technical sen^ of 

nerely a sort of opinion or ap. 

ilevenue-authorities. Sarjoo Pro^d, J., who 
ivered the majority jud^ent o^rved wat w 
vords "judgment” “decree” and fln^ order we 
;ommon to both the Articles 132 ^d 133^ w 
Constitution and that .it cannot be doubted _ 
^ricle 132 appUes to aU proceedmgs, ciyU 
jriminal. His Lordship further obse^ed that the 
:erm "Judgment” in Article 133 
he same sense as it was used in Seiition 205 of w 
government of India Act and the , ^ 

3 ing of the word “final” before the 

nent” did not make any difference whatsoeiren 

5’or reasons which are not _ „„ 

he point raised and agitated beiOTe ii® 
heir Lordships held that a judgment of the mgn 
Court pronounced on a reference under Section 
[3) of the Bihar Sales Tax Act 1944 cminot be 
called a judgment within the meaning ot 
Article 133 .of the Constitution of India so as to give 
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the <igfe!rieved party a right to appeal to the 
Supreme «ourt and that the proceedings in the 
Sales Tax oaaifiare not civil proceedings within the 
meaning of Article 133 oi the Constitution, but the 
principles indicated in the Judgment undoubtedly 
go to support my view Uiat a proceeding oi the 
nature with which we are concerned in this case 
must be regarded as a civil proceeding. Shearer, J. 
who differed from the two other Judges observed 
that in construing any Constitution Act, the Courts 
are bound to give it a broad and liberal interpre- 
tation, and that for that reason the words ‘judg- 
ment”, "decree” and “order” in Article 133 (1) are 
not to be construed dlstributively. His Lordship 
further pointed out that the phrase "any judgment, 
decree or final order made in a civil proceedings" 
must be regarded as a single compendious phrase, 
embracing every decision in a civil proceeding 
which is not a final but is merely a preliminary 
or an interlocutory order. We are not here con- 
cerned with the question whether the expression 
embraces a <lecision which is a preliminary or an 
interlocutory order. Here we are concerned with 
the final order in a proceeding, and the only 
question is whether it is a civil proceeding or a 
proceeding of another nature. The view which 
has been taken by all the three Judges in this 
Sales Tax case leaves no room for doubt that a 
proceeding of the nature with which we are con- 
cerned in this present application must be regarded 
'as a civil proceeding. 

(9) There are certain other observations of 
Shearer, J., with which I find myself in respectful 
agreement, and they are as follows ; 

“The Constitution, it appears to me, proceeds on 
the assumption that proceedings are either civil 
proceedings or criminal proceedings. In England 
proceedings arising out of references made under 
fiscal statutes are governed by a special procedure 
and are heard by the King’s Bench Division on 
the revenue side. Nevertheless, they are, I believe, 
regarded as a civil proceeding. It has to be re- 
membered that the Constituent Assembly was legis- 
lating not for today, nor for tomorrow, but for an 
indefinite future, and it presumably realised that at 
some time or other a question might be raised as 
to whether a proceeding was or was not a civil 
proceeding. More particularly, it may perhaps 
have considered that such a doubt might arise re- 
garding proceedings in connection with one of 
the writs which the High Courts are empowered 
to issue under 'Article 226 (1). In England, a doubt 
appears at one time to have arisen as to whether 
proceedings in ‘quo warranto’ were civil proceedings 
and Section 15 of the Supreme Court of Judicature 
Act, 1884, was in consequence, enacted providing 
that they should be deemed to be civil proceedings, 
whether for pu^oses of appeal or otherwise." 

Thus, in my opinion, this Full Bench decision is a 
decision which lends considerable support, to the 
view that fhe proceeding arising out of the appli- 
cation of tjhe present applicant for a writ of man- 
damus was a civil proceeding. In this view of the 
matter, I would grant leave to appeal under Article 
133 (1) <a} of the Constitution, and it is no more 
necessary to determine whether a certificate should 
or should not be granted under Article 132 (1) or 
Article 133 (1) (c). 

(10) In the result, l would allow the application 
and grant leave to the applicant to api>eal to the 
Supreme Court against the decision in Miscella- 
neous Judicial Case No. 79 of 1951. The applicant's 
counsel prayed for expediting the matter, and the 
applicant is prepared to deposit the security and 
the necessary costs at once. After the deposit is 
made the matter should be expedited, and the 
paper-book should be prepared as early as possible. 

(11) REUBEN, J: I agree. The fact that the 
roceeihng in relation to which this petition has 
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been filed was a proceeding under Article 226 ofi 
the Constitution does not by itself make Article! 
133 inuppllcable. ‘Bihar-Bukliteai*pur Light Hallway 
Co. V. District Board of Patna', S. C. Appeal No, 57 
of 1950, related to such a proceeding. I’he Llgnt 
Railway Co. had applied to this Court under Article 
22G for a mandamus against the District Board 
restraining the District Board from taking physi- 
cal possession of the Light Railway. At the 
hearing, the parties came to an agreement and 
the case was disposed of without an adjudication. 

In spite of the agreement, the District Board ub~ 
sequently took possession of the Railway and ihe 
Light Railway Co. applied to this Court for a writ 
of contempt against the District Board for an alleg- 
ed breach of an undertaking given to the High Court 
and for a mandamus to direct the District Board 
to restore possession of the Light Railway to ^he 
Company. The petition of the Light Railway Co., 
was dismissed by the High Court and leave to 
appeal against this order was given to it under 
Article 133, Clause (1), sub-clause (c) of the Consti- 
tution. It has been sought to distinguish that case 
on the ground that it was between private parties 
whereas in the present case the proceeding was 
directed against the State of Biiiar in relation to 
action under the Court of Wards Act, that is action 
which it is empowered to take in its sovereign 
capacity (vide ’Secretary of State v. Shreegobinda 
Chaudhuri', 59 Cal 1289.) I cannot agree that the 
capacity in which the State is empowered to per- 
form the action which is challenged will determine 
the nature of the proceeding in which that action 
is challenged. For instance, in the case just cited 
it was held that a Civil Suit would not lie against 
the State because the action taken by it under the 
Court of Wards Act was taken in its sovereign 
capacity. The suit, however, was a civil proceed- 
ing nevertheless. So also was it in ‘East India Co. 

V. Syed AH', 7 M I A 555, where it was held for a 
similar reason that the suit would not lie. 

(12) In the Letters Patent of the Patna High 
Court there are provisions relating to the different 
kinds of jurisdiction which the High Court has 
authority to exercise, namely, civil jurisdiction, 
criminal jurisdiction, admiralty jurisdiction, testa- 
mentary and intestate jurisdiction and matrimonial 
jurisdiction. A provision for appeals to the Privy 
Council is contained in Clause 31 of the Letters 
Patent, similar to the provision in Clause (1) of 
Article 133 of the Constitution except that the 
limiting valuation is Rs. 10,000 instead of 
Rs. 20,000. The provision in the Letters Patent 
relates to “any matter not being of criminal juris- 
diction.” Similar provisions are contained in Ihe 
Letters Patent of the other High Courts in India. 

The provisions for appeals to the Privy Council, 
therefore, were not confined to proceedings in the 
High Court in the exercise of its ordinary civil , 
jurisdiction as defined in the Letters Patent. 
Taking this into account, I do not think the words 
"a civil proceeding” in Article 133 of the Consti- 
tution should be interpreted in this narrow sense. 
There is no reason why the words should not be 
interpreted in their natural sense as meaning a| ^ 
proceeding of a civil nature. , 

V.B'B. Application allowed. ) 

AJ,R. (38) 19S1 Patna 629 [G. N. 18L] I 
B. P. SiNHA AND 0. P. SiNHA JJ. I 

Deoraj Singh and others — Appellants v. I 

Bamhilas Singh and others — Respondents. I 

A. F. A.D.Nos, S43 to 347 and 1942 of'1948, D/.27.I1: I 
1950, II 

Civil P. C. (1908), S. 107 and O. 41, R. 33 — Sub- il 

sequent events — Power of appellate Court to take :1 
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notice— Commutation oi rent pending appeal in rent 
suits — Landlords only entitled to decree ior rent 
commuted — Tenancy Laws — Bihar Tenancy Act 
(VIII [3] of 1885), S.40. 

Ifc is the dutv of the appellate Court, under the provi- 
eions of S, 107 and 0. 41, B. 33 to take into account any 
subsequent event which might afiect the rights of the 
parties and which may have como into exlEtence at or 
before the passing of the final decree by the appellate 

Court. 

Where after the institution of rent suits, the tenants 
defendants had made applications for commutation of 
their bhauli rent into nakdi under S. 40, Bihar Tenancy 
Act, before the Revenue Court and the order for com- 
mutation came into existence during the pendency of 
second appeal, the appellate Court is entitled to take 
notice of the commuted rent and the landlords are not 
entitled to get a decree for rent other than the rent com- 
muted. 6] 

Anno, C. P. C., 0. 41. R. 33, N. 4. 

Brahniadeva Narain and R.P. Katriar and Mttndfika. 
Prasad » Sinha ^ for Appellant; Dasu Sinha; Tribeni 
Prasad and S.. £), De —for Respondents. 

Cases referred to: — 

(Arranged in order of Courts, and in the Courts chro* 
nologioally. List of foreign cases referred to comes after 

the Indian Cases.) , , x 

(•36) 17 Pat. L. Tim. 25: (A. I. R. (23) 1936 P. G. 49.) 

[Pr. 6) 

(’39) 20 Pat. L. Tim. 473: (AJ.B, (26) 1939 F. 0. 74.) 

[Pr. 4] 

(’22) F. A. No. lie of 1922 (Pat.) [Pr. 4] 

(’29) 10 Pat. L. Tim. 107: (A.I.E. (16) 1929 Pat. 177.) 

[Pr. 6) 

C, P. Sinha J. — These two sets of second ap- 
peals arise out of suits for bhauli rent and have 
been beard together because they were referred to 
a Division Bench & were ordered to be heard to- 
gether, as they involved common question of law. 
These appeals were accordingly heard together 
and are being disposed of by this judgment. In 
second appeals Nos. 343 to 347 of 1948, the claim 
for bhauli rent was for the years 1353 and 1368F0, 
There was plea of payment in each of the suits 
which gave rise to these appeals. The quantity 
and kinds of produce were also challenged. The 
first Court decreed the suits in part with propor- 
tionate costs by its judgment dated 15-4-1947. 
There were appeals to the lower appellate 
Court and the appeals were dismissed with coats 
on 15-12-1947 The second appeals to this Court 
were filed in the year 1948. After the institution 
of the rent suits, the tenants defendants had made 
applications for commutation of their bhauli rent 
into nakdi, under the provisions of 8. 40, Bihar 
Tenancy Act, before the Revenue Court, The 
commutation proceedings came to an end on 
20-3-1950 and the rents of the holdings in suit 
were commuted into nakdi. According to the 
order of the learned Revenue Officer, the com- 
muted rent is to take effect from the fasli year 

13S3. 

[2] An application had been filed under O. 41, 
R. 27, Civil P C,, along with the schednle of the 
oornmuted rent, for taking this schedule into 
evidence in this appeals. 

[3l The points taken in this set of appeals are, 
that so far as the decree for bhauli rent fox the 


A.I.B. 


year 1353FS. is concerned, it should be 
on the ground that the rent has b'^^V^ommuted 
into nakdi by a Court of competenc ^jurisdiction, 
since, 1353FS, as already indicated, and secondly, 
that the documentary and oral evidence as pro- 
duced by the plaintiffs- respondents, in support of 
their case of the kinds & quantities of produce, 
having been disbelieved, the Courts below have 
committed an error of law in giving a decree to 
the plaintiffs, at a rate higher than one admitted 
by the defendants- appellants. Point 1 is commoD 
to both sets of second appeals mentioned above- 
and the decision on this point in these appeals 
will govern the other appeal as well. 

[4] It has been argued for the appellants that 
under 9. 40, sub-cl. (5). Bihar Tenacy Act, the 
Revenue Court had full jurisdiction to order the- 
time from which the commuted rent is to take effect 
and therefore, if the Revenue Officer has ordered 
in this case that the commuted rent shall take 
effect from the year 1353FS, the landlords are not 
entitled to get a decree for rent other 
rent commuted for that year and that this Court, 
as a Court of appeal having the powers same ^ 
the powers of the Court of first instance shomd 
take notice of the commuted rent, the order for 
which came into existence during the pendency 
of the second appeals. It has, however, been 
by the learned Counsel for thp respondents, th^ 
the rights of the parties shotdu be decided on t e- 
materials as they did exist when the rent 
were filed and that this Court should not ® 
into account the order of the Commutation Cm- 
cer, which was not in existence on the date 0 o 

[4a] The learned counsel for the respondents hM- 
relied upon a decision of a Bench of this 
Chaman Singh v. IndetdeOj F. A. No. 118 
which is an unreported case. That^eoiaion, n 
doubt, gives some support to his ov^itention, > 
in my opinion, that judgment has not dw 
the effect of the provisions contained in sub-ol. W' 
of 3. 40. Bihar Tenancy Act, Their Lordships held,. 

without any reference to or ^5; 

els. (6) & (6) of 8. 40. Bihar Tenanoy Act, that the de- 
cision of the Revenue Court cannot affect the dewee 

of the civil Court when the revenue Court took 
the question of commutation after the irtB 1 u 1 
of the present suit. As I have awf abo^®’ 3* 
8ub.ol. (6), B. T. Act, gives jurisdiotron to the^- 
venue Court to fix the time from which the (som- 
muted rent is to take effect and s. 40, sub-ol. m 

says that the decision under sab-cl. 16) of B. v 

shall be final subject to appeal to the 
authority; in case of an appeal the appeUate order 
shall be final. In this case, there was no appe^ 
and therefore, the order under Bfth-cl. [6) of 3* 40 
of the Act became fimd between the parties, 
decision, therefore, in the said first appeal ^ 
distinguished on this ground. According to 8. lOT, 
Chvil P. 0„ an appeUate Court has the power w> 
dntnnnine a case finally and it has the same powers 
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& hdA to perform, as nearly as may be, the same 
duties as are conferred and imposed by the Code 
on the Courts of original jurisdiction in rospeot 
of suits instituted therein. Then again, under 
the provisions of 0.41, E. 33, Civil P. G., the 
appellate Court has power 

*'to pass ary dcoree A make any order which ought to 
have boeii passed or made & to puss or make euoh 
further or other decree or order, ae the cane may 
requite.^' 

In view of these provisions contained in the 
Civil P. 0 ., I have no doubt that the appellate 
Court to finally decide the case and pronounce upon 
the rights of the parties must take notice of the 
events subsequent to the filing of the suit & 
modulate its judgment accordingly. 

[6] I am fortified in this view, which I take, 
by the judgment of their Lordships of the Federal 
Court in Shyamdkant v. Itamhhajan^ 20 Pat. L. 
Tim. 473. In this ease, the question that their 
Lordships had to decide was, whether s. 16, 
Bihar Money lenders Act (HI [3] of 1938) was 
void as being repugnant to the provision of an 
“existing Indian law*' within the meaning of S, 107, 
Government of India Act, 1935. The High Court 
had held'that'S. 16 of the Impugned Act, was ultra 
vire^ as it was repugnant to o. SI, E. 66, Civil 
P. 0 .. the existing Indian law, within the mean- 
ing of s. 107, Government of India Act, 1936. 
When the appeal against the judgment was being 
heard by their Lordships of the Federal Court, 
it was brought to their notice that since the 
above decision of the High Court, the Bihar 
Legislature had repealed certain provisions of 
the impugned Act of 1938 & had substantially 
re-enacted them in the Bihar Money lenders 
(Begulations of Transactions) Act, 1989 (Act vil 
[ 7 ] of 1939); and that this Act had’ been reserved 
for the consideration of His Excellency the 
Governor General; & that it had received His 
Excellency’s assent & that it had come into force 
on 8rd May. By reason of the provisions of 
B. 107, 8ub-cl. ( 3 ), Government of India Act, 1935 
the new Act could not have been challenged on 
the ground of its repugnancy to an 'existing 
Indian law' and it was, therefore, contended before 
their Lordships that as S3. 13 & 14 of the new Act, 
which, in substance, re. enacted Ss. 16 and 17 of the 
Act of 1938, were retrospective in effect the ap- 
pellant was entitled to take advantage of the 
provisions of the new Act & in that view of the 
matter, the discussion of the validity of Ss. 16 and 
17 of the earlier Act was merely academic. Their 
Lordships, after having held that the new Act 
was retrospective in its efieot, made the following 
observation : 

''Aocordingly, it only remains to consider whether this 
Oonrt In the exercise of its appellate jarisdiction can 
remit the ease to the H. 0. with a deolaration that there 
abaU be anbstitated for the jndgment, decree or order 
ol ihe^ High Oonrt a jadgment, decree or order which 
reeoffnjues (ha gtaU of low as it now exists without 
^Sdnsifiig the law ae U ezieted at the time when the 
i Blgh Oouxt had HiBin of the ease. We Me of opinion 


that Ss. 205 & 209 (1), Constitution Act give ua this 
powor. There is no doubt that a High Court i>o&setse& 
suck a potoer in dealing with appeals from Courts 
subordijiate to itself ; see 8. 107 efc 0. 41, H. 33, Civil 
P. C, & we think that, thus in the alf-cnce of any 
evidence of a contrary inteution it is to be asBumed that 
the powers of this Court ae a Court of are not 

Ices wide." 

[6] I have underlined (here italicisecl) the im- 
portant lines in the above quotation to emphasise 
that an appellate Court has the power to recognise 
the state of law aa it exists at the time it is 
passing the judgment. Their Lordships also relied 
upon the Privy Council case in K. 6 ’. Mukherjee 
V. Mt. Ramratan, 17 Pat. L. Tim. 25 in which 
case their Lordships of the Privy Council did 
take notice of the newly tnacfced Ss. 26 (n) & 26 (o) 
which had come into existence during the 
pendency of the appeal before His Majesty in 
Council. If the appellate Court can take notice of ; 
a change in the law made during the pendency of | 
the appeal or after the institution of the*suib, then 
there is greater reason to hold that the appellate; 
Court can take judicial notice of a final decree 
or order binding on the parties and aflecting the 
matter in dispute. It must be held, therefore, 
that this Court as a Court of Appeal is entitled 
to take into consideration the order of commuta- ^ 
tion which was passed on 30 3-1950 during the! 
pendency of these second appeals. That the 
Kevenue Court under sub-cl. (5) of s. 40, has 
power to give retrospective effect to its order, is 
clear on the language of the section itself and it 
has been so held by a Division Bench of this 
Court in Enayat Khan v. Bipin Biharij 10 Pat. 
L. Tim. 107. In this view of the matter, I doj 
not feel bound by the observations made in the!-' 
judgment of the first appeal aforesaid. 

[7] The application filed by the appellants 
under o. 41, R. 27, Civil P, C, should, therefore, 
be allowed and the order and the schedule of the 
Commutation OfiScer should be admitted into 
evidence. 

[s] It must, therefore, be held that the decrees 
for rent for the year 136SF8. as passed by the 
Court below must be set aside and in its place- 
decrees be substituted at the rate mentioned in 
the schedule aforesaid. 

[9] The other point urged by the learned 
counBel for the appellants is that the Courts 
below have erred in law in passing a decree at a 
rate higher than the one admitted by the delen- 
dants after having disbelieved the doeumentary 
and oral evidence given by the plaintiffs. 1 have 
gone carefully through the judgments by which 
the oral evidence of the plaintiffs has been dis- 
believed. That being so, it cannot be said that 
finding of the Court below about the quantity 
& kinds of produce is not supported by any 
evidence on record. I would accordingly reject 
this contention of the appellants and hold that 
the decree of the Court below in respect of the 
arrears of rent for the year idSSFS is welU-^ 
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founded and the judgment and the decree of the 
Court below must be affirmed to that extent. 
The result is that the appeals are allowed to the 
extent mentioned above in respect of the claim 
for arrears of rent for the year 1353P8. In rent 
euit No. 156/46 (s. A. 343/48) the commuted rent 
is R8. 16 per year for the holding; in rent suit 
No. 155/46 (S. A. 344/48) the commuted rent of 
the holding is Bs. 7.2 0, in rent suit No. 153/46 
(8. A. 345/48) the commuted rent ia Ra. 9-1-0; in 
rent suit No. 157/46 (s. A. 346/48) the commuted 
rent is Ha. 2-2 10 dams and in rentauit No. 154/46 
(S. A. 347/48) the commuted rent is Bs. 5 4-10 
dams. These figures have been given to us by the 
learned counsel for the appellants from the 
schedule and they have not been controverted by 
the other side. Office will, therefore, prepare a 
decree according to the above mentioned rent in 
the several appeals for the year 1353FS. The 
appeals are, therefore, allowed to the extent 
indicated above, but, in the oircumstances of the 
case, there will be no order for costs of this 
Court. 

[lOl Second Appeal 1942/46 arises out of rent 
suit No. 37/47 and was for the recovery of arrears 
of produce rent for the year 1354Fs. In this case, 
the rent schedule prepared after the commuta- 
tion of rent by the Revenue Officer was filed 
during the pendency of the appeal in the lower 
appellate Court and prayer was made for taking 
this rent schedule as additional evidence in the 
case. The learned Subordinate Judge, vrhile dis- 
posing of this part of the case says : 

“The defence contention that the rent has been 
commuted into nakdi since the paseing of the decree by 
the lower Court is not snpported by evidence as the rent 
schedule could not be admitted into evidence in the 
appellate stage.** 

The Court below was entirely in the wrong in 
balding that this rent schedule which came into 
existence after the judgment of the first Court, 
could not he taken into evidence at the appellate 
stage. As I have said above while disposing of 
the other batch of second appeals, it is the duty 
of the appellate Court, under the provisions of 
3. 107 and 0. 41, R. 33, Civil P. 0., to take into 
account any subsequent event which might affect 
the rights of the parties and which may have 
come into existence at or before the passing of 
the final decree by the appellate Court. I have 
held above that the landlords - respondents cannot 
get a decree for produce rent after the rent has 
been commuted by the Revenue Officer. In this 
case also, the rent having been commuted into 
nakdi, the decree of the Court below for produce 
rent for the year in suit must, therefore, stand 
vacated and in its place the landlords will be 
entilkc. to get a decree for rent for the year in 
suit according to the rent schedule. The office 
will, therefore, prepare a decree for the year in 
suit according to the commuted rent as per rent 
eohedule to be found on the record of the case. 


[ill The appeal is, therefore, allowed, bat in 
the circumstances of this case, there will be no 
order for costs of this Court. 

[ 12 ] B. P. Sinha J agree. 

F.B.B. Appeal allowed* 


A. I. R. (38) 1951 Patna 632 [C. N. 182j 
Agarwala G. J. and Meredith J. 

Kamla Prasad and others — Appellants v. 
Bhikkan Mahton and others-- Eespondents* 

Letters Patent Appeals Nos. 36 to 37 of 1947, D/-31-3* 
1948. 

Bengal Land Registration Act {VII [7] oi 1876), 
S. 44 — Mortgagee registered as in possession of land 
— Proprietor is n)t entitled to realize rent — Tenant 
cannot plead payment of rent to mortgagor as long aa 
mortgagee's name stands in Register D— Tenancy 
law — Bihar Tenancy Act (VIII [8] of 1885), S. 60, 

Once the mortgagee is registered as in ptusession under 
S 44, Bengal Land Re^atration Act, then as long as that 
entry stands, the proprietor is not entitled to realize rent. 
Nor is any one entitled to plead payment to him beoauze 
in substance his name as rent receiver must be regarded 
as displaced by that of the mortgagee in ^gister D and 
the proprietor is relegated to the position of a third 
person under S. 60, Bihar Tenancy Act. If he redeems 
the mortgage it is bis duty within six months to get^the 
entry in Register D altered in his favour so as to display 
that of the mortgagee, and it is the duty of the tenants 
not to pay him unless and until they find that ^1*® 
has been altered in this respect; A* I. R. (4) 1917 Pat 63, 
FoU. ; A. I. R. (32) 1946 Pat. 167, Explained, [Para 3J 

Mrs. D, LaU—for Appellants*, B* N* Miiter and A. K* 
Mitter—for Bespor^ents. 

Cases referred to : 

1*17) 3 Pat. L. W. 246 : (A. I. R. (4) 1917 Pat. 63).^ 

(’44) 23 Pat. 868 ! (A. 1. R. (32) 1946 Pat. 167). [Pr 2) 

Agarwala C. J • — These three Letters Patent 
Appeals are from a decision of Mukharji J* 
arise out of three suits which were tried together. 
The suits were instituted by usufruotua^ mort- 
gageea for recovery of renfci one of them being fOT 
part of the year 1360 and the other two for part 
of the year 1361, The defence was that the rent 
had been paid to the mortgagor. The fact tMt t e 
mortgagor had been paid the rent ie not in dis- 
pute. The only question is the effect of the pay- 
ment to him. . . 1 z 

[2] On behalf of the appellants, reUance is placed 

on the deoiaion in Bibi Mukhdutnan v* Khatrat 
Ahmed, 3 Pat. L, W. 245. The facts of that case 
were that A executed an ijara in favour of B and 
the latter’s name was thereupon registered under 
the Land Registration Act as mortgagee. B. how- 
ever, failed to obtain possession. Thereafter, the 
property was sold for arrears of rental and was 
purchased by 0 , whose name was registered w 
proprietor. B then sued the tenent for rent. The 
defence was that the payment had been made to 
0, and that as B was out of possession, he was 
justified in paying to 0. It was held that the tenant 
was not entitled to resist the claim of B, for. 


1991 

although 0 was registered as proprietor, be 
obviously not entitled to reoover rent in view of 
the existence of a mortgage in favour of B, who 
was registerei as mortgagee in pOBsepsion. The 
facts of ttiat case are indistinguishable from the 
facts of the present case. The reapoDdents, how- 
ever, rely on the decision in Jadoo Potedar v. 
Champabati, 23 Pat. 868 where, on a eonsidera- 
tion of the provisions of 8. GO, Tenanoy Act and 
S. 79, Land Registration Act, it was observed that 
the effect of these two sections was that the 
moment a teoant producer a receipt, granted by a 
person who is registered as proprietDi, manager 
or mortgagee of an estate or of his agent autho- 
rised to receive rent, that receipt is sufficient dis- 
charge for the rent, irrespective of who was in 
fact entitled to it. This observation, however, 
goes beyond the necessity of the case. The facts of 
that case were that the receipt had been granted 
by the Sadhaua Pataudar who was in possession. 
The observation referred bo, therefore, must be 
regarded as obiter. The facts of the present ease 
being similar to those of the case in Btbi Mukh^ 
duman v. Khairat Ahmai, 3 Pat. L. W. 245 I 
would follow that case, with the result that the 
decision of the learned Single Judge who decided 
these appeals must be reversed and the plaintiffs' 
suits decreed with costs throughout. 

[s] Meredith J. — I agree. The decision- in 
Btbi Mukiiduman v. Khairat Ahmad^ 3 Pat. 
Ii. W. 245 apfiears to me directly in point. It is a 
decision of a Division Bench of this Court and is 
binding upon us In any event, with respect, I 
think it is right. It seems to me that once the 
mortgagee is registered as in possession under 
S. 44, Land Registration Act, then as long as that 
entry stands, the proprietor is not entitled to 
realise rent. Nor is any one entitled to plead pay- 
ment to him; because in substance hia name as 
rent receiver must be regarded as displaced by 
that of the mortgagee in Register D and the pro- 
prietor is relegated to the position of a third per- 
son under S. 60. If he redeems the mortgage, it is 
hia duty within six months to get the entry in 
Register D altered in hia favour so as to displace 
that of the mortgagee, and it is the duty of the 
tenints not to pay him unless and until they fini 
that the entry has been altered in this respect, 

B.G.D, Appeals allowed^ 


A. I. R. (38) 1931 Pdtna 633 [G. N. 1S3.] 

MbREDITH and RaMaSWAMI JJ. 

Kaulasan Stngh and others — Appellants v. 
Bamdut Singh and others— ‘Respondents. 

First Appeal Ko. 252 of 1945, D/- 14-12-1949. 

; (a) Coart-fecs Act (1870). S 7 (iv) (c). S. 7 (Iv) (b) 

— Joint H ndu family property —Partition suit— Pro- 
perties standing in nime of stranger. 

Aaoit for partition of the j ant Hinda family proper-* 
ty, 80 tar as the pfjtpertiea sought to be partitioned stand 
In tha name of mangers to the ooparcenary, ma-t be 
. v^garded as a suit for deolaratioii of title and oonBequea* 
i 1951 Pat./80 A 81 
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thil relief, and oonscquently ad I'afor^m oourt foes are 
payable : P. A. No. G4 of 1923 (Pat.) and (ll) 1024 

Pat. C40, Foil [Para 3J 

Anno. Court. fees Act, S, 7 (iv) (b), N. 13; S, 7 (iv) (c), 
N, 13. 

(b) Court-fees Act (1870), S. 7 — Court-fee payable 
in suit — Determination of. 

The questiou of the ciuri-fees lias to bo determined 
upon the frame of the plaint, and it ia not permiaaible 
in deciding tb»t question to look into the attitude taken 
by the defendants or the decision of tbe Court on tha 
question ot title. [Para 5a] 

Anno. Cuurt.fcoB Act, B, 7 (Gen.), N, 3. 

Cases referred to , — 

(Arranged in order of Courts, and in the Courts chro- 
nological ly. List of foreign cases referred to comes after 
tbe Indian Casfsb 

t'24) a Fat. L. Tim. 655 ; A. I, R, (11) 1924 Pat. 640. 

[Pra. 4, 6] 

(’23) P. A. No. 64 of 1923 (Pat.) [Prs. 3, 4. 6a] 

(’45; Civil Hevu. No. 188 t 1945 (Pat.). fPr. 6] 

'(’46) F. A. No. 200 of 194 6 iPat.). [Pr. 6] 

Judgment — This first appeal is by the plain- 
tiffs in a partition suit. Whan the case was taken 
up, our attention was drawn to tha fact that the 
Stamp Reporter had reported a deficit court fee 
due on tbe plaint. The stamp report was to the 
effect that a number of the properties sought to 
be parti sioned stood in the names of two ladies, 
one of them grandmother of the parties and the 
other, defendant 4, the widow of one of the mem- 
bers of the joint family. Having regard to certain 
decisions of this Court, the Stamp Reporter said 
that it was necessary for the plaintiffs to displace 
the apparent title of the ladies before they could 
ask for theee properties to be partitioned. Tbe 
total consideration of the documents relating to 
these properties came to Rs. 19,223, and, the 
plaintiffs’ share being one-third, the value of that 
share would be RS. 6,407-10 8. Aceordingly, he 
said that the plaintiffs had got to pSiy ad valorem 
court- fee.^ amounting to Rs. 609 6-0 on tbe memo, 
of appeal in this Court and a further court- fee 
amounting to Rs. 487 8 0 on tbe plaint. 

[2] The matter, on the objection of the plain- 
tiffs, came before the learned Taxing Officer in 
regard to the reported deficit in this Court. He 
accepted the stamp report and called on the 
plaintiffs to make up the deficit. Instead of doing 
BO, however, the plaintiffs amrnded the memo, of 
appeal cutting out the prayer for relief in regard 
to these particular properties, eo that, so far as 
this Court was oonoerned tbe appeal in its amend- 
ed form could proceed on tbe court-fees paid. 
But the matter of the deficit due on tbe plaint 
still remains, and , under S. 12 read with s. 10, 
Court f< es Act. we have to deal with that matter 
before th*- ap[ eal can be heard. 

[3) In my opinion, the view taken by the Stamp 
Reporter and the learned Taxing Officer is quite 
correct, and is fully supported by Division Bench 
decisions of this Court which are binding upon ua. 
The question came before a Division Bench in 
First Appeal No. 64 of 1923, and tbe Bench held 
that, BO far as the properties Bought to be parti- 
tioned stood in tbe came of strangers to the 
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coparcenary, the suit must; be regarded as a suit 
for declaration of title and consequential relief, 
and consequently dd valoTem court-fees were 
payable. Tbe matter was different in the case of 
properties standing in the names of members of 
the coparcenary. 

[4] The question came again before a Division 
Bench in Banku Behary v. Chatur Pandey, 6 
Pat. li. Tim. 655 : A. I. R. (ll) 1924 Pat. 640. The 
Bench referred to First Appeal No. 64 of 1923 with 
approval and reiterated that in regard to proper- 
ties standing in the name of male menobers of the 
joint family no ad valorem fee was payable, but 
it was payable in respect of properties standing in 
the name of strangers, for, it was necessary for 
the plaintiff to displace the apparent title of those 
strangers. 

[ 5 ] Our attention has been drawn to certain 
unreported decisions. One is in civil Revision No. 
188 of 1945, There two learned Judges reiterated 
the principle that, so far as properties standing in 
the name of strangers who are claiming the 
properties as their own are concerned, the plain- 
tiff in a suit for partition must pay ad valorem 
court fees. They went on to observe, however, 
and this is relied on by the appellants, that the 
position is entirely different where the plaintiff 
alleges in the plaint that the properties, though 
standing in tbe name of strangers, belong to the 
joint family and the strangers are alleged to be 
mere henamidars or name-lenders. In such a 
case, they said, the plaintiff should not be required 
to pay ad valorem court-fees because the defen- 
dant3> after being served with notice of the plaint, 
did not claim the properties as their own. In such 
a case, they said, the plaintiff was merely giving 
information to the Court as to what were the 
properties which he was seeking to partition. The 
possession and title to the properties are claimed 
by the plaintiff jointly with the other defendants. 

[5al With the greatest respect we find it diffi- 
cult to follow this reasoning. The question of the 
court-fees has to be determined upon the frame 
of the plaint, and it is not permissible in deciding 
that question to look into tbe attitude taken by 
the defendants or the decision of the Court on 
the question of title. If such a test were to be 
applied, then, even according to this decision, ad 
valorem court- fees would be payable in the pre- 
sent case, because it appears that defendant 4, in 
whose name the properties stand, does in fact 
claim the properties as belonging to herself ezclu- 
eively. That, however, as I have said, is not a 
proper test in determining this question. The 
decision of the Court of First Appeal No 64 of 
1923 is clear and binding upon ns, and no view 
expressed by the subsequent Division Bench can 
alter that position. If any subsequent Bench con- 
siders the decision wrong, the only course is to 
refer the question to a Full Bench. But one 
Division Bench cannot be taken to have overruled 
another. 


[6] The same remarks apply to the other 
relied on First Appeal No. 200 of 194& In 
sidering the same question, the Bench in fchia 
expressly purports to follow Banku Sediowy 
Chatur Pandey t 5 Pat. Ii. Xim. 655, but, if I maip 
say so again with respect, the obaervatioii madfr 
are not consistent with the decision in tbai caae^ 
The learned Judges say that, while ad vaIorm» 
court- fees are payable in regard to properticB^ 
standing in the name of persons not memheraF 
of the joint family, still, in so far aa items of 
property standing in the names of two women*, 
whose husbands are members of the joint family*, 
are concerned, ad valorem court- fee cannot 
required in view of the decision in Soriie4- 
Behary v. Chatur Pandey f 6 Pat. L. Tim. 666-' 
But in that case the Bench was referring to pro- 
perty standing in the names of the nwmbais^ 
the coparcenary# In the present case the acquiBi- 
tions were all made prior to 19S6. There was no* 
question, therefore, of female members of tlm 
family being members of the coparcenary. They 
might be members of the family, but they were' 
strangers to the coparcenary. There could be na 
presumption in the case of properties standing 
the name of such ladies that they were 1*^^ 
family properties, and clearly the plaintiffe could' 
not get such properties partitioned withoid fc- 
prior decision on the question of title— withoulMa 
decision that the females were not owners, m 

henamidars. , 

[ 7 ] For the appellants distinction is aougn* » 

be made between strangers to the family 
female members of the family. Bot quite deariy 
the real distinction is between those wm w®- 
members of the coparcenary and tnow ■f®' 

not members of the coparcenary, and the ladi» 
in the present case fall into the latter catogo^. 

[8l Our attention has been drawn to a dema^ 
of this Court, to which one of ua was a party*, 
in Bamau^ar Sao v. Bam Gohind Sao, I. ^ 
20 Pat. 780 in which it was pointed ort tlias.. 
while in the case of partition suit, which w» 
actually in the nature of a title suit, ad 
court-fees were payable, yet in applying »» 

principle caution must be observed 00 as n« to 

import into the plaint anything 

not really contain either actually or by 

sary implication. In constrmng a pl^ 

Court must take it as it is. not »3 it thinkB w 
ought to have been. A relief not asked for can- 
not be imported so as to charge court feether^* 
t9] That, in our opinion, is perfectly corMOl- 
But it is necessary to remember that the refer- 
ence is to what the plaint oontama either ^ 
tually or by necessary implication. H a plama 
by neoBBsaiy implication contains a prayer 
adjudication on a question of title, then deirty 
tbe proper court-fees must be paid for in respm 
of that adjudioatioiL In the present cam 
prayer for adjudication on iftb qnestioii ofc 
iiMuunft ia molt clearly preiwnt by neoeMSry* 
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implication. Indeed it might almost be called 
express. In para. 8 of the plaint it is recited 
that owing to the common ancestor, Babu Narain 
Singh, being a Qovernment eervant, transactions 
were not carried on in bis name in spite of bis 
being the kartat but properties were purchased 
in the names of the two ladies in question. 
Nevertheless, all the members of the joint family 
had been in possession of those properties, and 
those properties constituted joint family properties 
in which the plaintiffs had one- third share. Here 
is a quite clear allegation of benami, and in the 
relief portion of the plaint it is asked that on 
adjudication of the above facts the plaintiffs’ 
share to the extent of one- third in the properties 
sought to be partitioned may be got partitioned 
by deputing a Commissioner. The plaintiffs have 
quite clearly asked for an adjudication of this 
question of title and indeed they had to get an 
adjudication of that question before partition of 
such properties could be ordered. 

[10] The position, therefore, is that we must 
follow the Division Bench decision of this Court 
in which the matter was first expressly decided, 
and, apart from that, we have no doubt in our 
minds that in a case like this ad valorem court, 
fees are payable as held by the learned Taxing 
OflSoer. 

[11] It is sought to challenge the correctness 
of the figures arrived at by the Stamp Reporter. 
But there is no substance in the contention that 
his figures are vTrong. Para. 4 of the plaint says 
that the details of the properties in question are 
given in various schedules to the plaint, and it 
is added that there may be other properties which 
the plaintiffs do not know about and which it is 
obligatory on the defendants to disclose. The 
Stamp Reporter has simply added up the value 
of the properties specified in these schedules, and 
it is not said that there is any mistake in his 
addition. 

[is] The reported deficit on the plaint is 
Bs. 487-8-0. This sum must be paid within one 
month from today, failing which the appeal will 
stand dismissed without further reference to a 
Bench. We feel that, as the appeal has been 
pending since 1945, it is not possible to allow any 
period greater than one month for making up the 
deficit. 

Order accordingly. 


A. I. R. (88) 19SI Faina 63S [C, N. 184.) 
Bauaswami and Kabayan JJ. 

Mohammad Jamil Ahmad and another — 
Appellamte y. Suraj Narain Pd. — Respondent. 

A. F. A. 0, No. 118 oi 1948, Df- 28 2 1950. 

(a) Housea and Rents — Bihar Buildings (Lease, Rent 
and Eviction) Control Act (111 [3] of 1947), S. 11 — 
Decree for ejectment obtained prior to Act— Execu- 
tion of — S, 11 whether a bar. 

Section 11 le a bav to the excontlon of a deiree for 
ejectment ebtahted in a eivll 6onrt, eren If it bae been 


obtained before the Act bad oome into force for, the pro- 
visions of 8. 11 (i) Indioato that it applies to ponding 
notions Insf much as in express terms it protects a tenant 
from Gviotion in execution of a decree : A. I. R. (S7) 1950 
Pat 50 (F.B.), ExpL, A. 1. B. (30) 1949 Put. 355, IHsling. 

[Puras 6, 8] 

(b) Interpretation of Statutes — Retrospective opera- 
tion of Act distinguished from interference with 
existing rights — Civil P. C. (1908), Preamble. 

If an Aot provides tbnt as on a past date the law 
should bo taken to have been that whioh it was not, that 
Act would be retrospeotive. However, the retrospect ! 70 
operation of an Aot is one thing & interference with the 
existing rights is another. The latter deals with the 
queetion as to the ambit and scope of the Act and not the 
date from which the new Act is to be taken as having 
been the law. 

When the question is whether a provision which pro- 
hibits the execution of certain decrees applies to all 
decrees or only such decrees as were passed after the Act 
was passed, the question falls in the latter class. 

[Paras 4, 8] 

Anno. 0. P. 0., Pro. N. 3. 

(c) Interpretation of Statutes — Retrospective effect 
— Pending actions. 

When the law is altered during the pendency of an 
action the rights of the parties have to decided accord- 
ing to the Jaw as it stood when the action was begun 
unless the new statute shows a oleer intention to vary 
such rights. [Para 8] 

M, Bahman — for Appellants, B. N. Mitter; A, K. 
Mitter and K, B. N. Singk — for Besijoyident. 

Cases referred to : 

(Arranged in order of Courts, and in the Courts chro- 
nologically. List of foreign oases referred to comes after 
the Indian Cases ) 

(’49) 27 Pat. 695 ; (A, I. B. (36) 3949 Pat. 187). [Pr. 3} 
(’49) 27 Pat. 1 ; (A. 1. B. (36) 1949 Pat. S65). fPrs. 3. 6] 
(’60) A. I. B. (37) 1950 Pat. 50 : (29 Pat. 71 P. B.). 

[Prs. 3, 6, 8] 

(1848) 2 Ex. 22 : (76 R. R. 479). [Pr. 4] 

(1893) 1 Q. B. 41 .■ {62 L. J. Q. B. 28), [pr 4 ] 

(1911) 2 Ch. 1 : (80 L. J. Ch. 578). [Pr. 4 ] 

Ramaswami J. — The question whioh arises 
for decision in this appeal is whether the appel- 
lants are entitled to execute the decree for eject- 
ment against the respondent with respect to a 
house in the town of Patna. 

[ 9 ] The material facts are not controverted. In 
1944, the appellants instituted a suit and on 
22 4-1944 obtained a decree for ejectment and for 
arrears of rent against the respondent. The appel- 
lants applied for executing the decree but in view 
of certain objections taken by the respondent the 
execution was delayed. The latest contention of 
the respondent was that in view of S. ll, Bihar 
Buildings (Lease, Rent and Eviction) Control Act 
(Act III [ 3 ] of 1947) the appellants cannot obtain 
possession of the house. The contention has been 
upheld by the lower Courts. 

[3] In support of the appeal Mr. M, Rahman 
addressed the argument that the Bihar Buildings 
Control Aot (Aot iii [8] of 1947) was not retros- 
pective in its effect, that the appellants had insti- 
tuted the suit and obtained the decree long before 
the date when the Aot came into force and that 
the lower Courts ought not to have refused to 
execute the decree. Learned oonnBel referred to 
Kishori Lai v. Dehi Prasad, A. i. b. (a?) 1950 
Pat. 0 O in which the Eoll Bench expressly held 
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that the defiaition of the word "tenant” in 3. 2 (h) 
of the Act was not retrospective in its operation. 
In the order of reference Sinha and Mahabir 
Prasad JJ. noticed the ccn6ict between Skive- 
swar V. Parvieshivar , 27 Pat. 1 and Sant Kuer v. 
Ganesh, 27 Pat. 695, In the former case, Manohar 
Lall and Imam JJ. held that Bihar Act III [3j of 
1S47 was not retrospective. In the latter case 
Imam and Narayan JJ. decided on similar facts 
that the provisims of Bihar Act III [3] of 1947 were 
retrospective. In the order of reference therefore 
the following question was formulated for the 
decision of the Full Bench whether the definition 
of the word 'tenant” in Bihar Act III [3] of 1947 
or the Bihar Ordinance ll of I9i6. which it "re- 
placed is retrospective in its operation”. All the 
Judges of the Full Bench answered this question 
to the effect that the definition was not retros- 
pective, At page 69 the learned Chief Justice 
states ; 

'*1 must confess that Ido not understand the purport 
of this questioi. Obviously the definition of ‘tenant’ in 
the Ordinance of 1946 and the Act of 1947 did not apply 
to the Houfe rent Control Order of 1941, Ntiiher the 
Ordi nance nor the Act purpoita to amend the definition 
of ‘ten.ant’ in the Order of l94li, either relrospeetively 
or other wise.” 

Meredith J. (as he then was) states as follows : 

'^Question flj— I find nothing in the definition o£ 
‘tenant’ or anywhere in the Act to nial<e the definition 
retrospective. The wide definition, in my opinion, only 
coinc-s into force with the Act. Section 11 of the Act is 
relied on. The first sub^tection provides that : ‘Notwith- 
atandiiig anything contained in any agreem* nt or law to 
the contrary and subj ct to the provisioi s of S. 12, where 
a tenant is in possession of any building, he shall not be 
liable to b? evicted therelrom, whether in execution of a 
decree or otherwise exe pE ' in certain specified casea. I 
do not think this should be taken to enact anything more 
than it expre-sly says, at.d what it says in effect is that 
from 16 3-1947, the tenant cannot be evicted, except 
under the Act, even in execution of a decree. That is to 
say, if a landlord has obtidned a decree before that date, 
he cannot execute it after that date. If he has a suit 
pending on that date, then th-" Act will be retrospi dive 
in this ECDse only tbat the Court cannot give decree for 
eviction except under the conditions specified in subs, (1). 
That follows from the use of the words ’hesball not be 
liable to be evicted, which may be taken to mean th«t no 
deo ee for evicion shall be passed. If any decree is passed, 
it is useless because it cannot be exacut d.” 

As a member bf the Full Bench I had al30 held 
that the definition of the word "tenant” in the 
Act was not retrospective. 

[ 4 ] But the authority of the Fall Bench case is 
of no avail to the appellants. For the question to 
be determined in this appeal is not whether S. 2 (h) 
of the Act is retrospective but whether the execu- 
tion of the decree is barred under S. 11 (l), Bihar 
Buildings Control Act of 1947. Section ll (l) 
enacts : 

' Notwithstanding anything oontsliied in any agree* 
ment or law to the contrary and subject to the provisions 
of 8. 12, where a tenant is in possesnon of any building, 
be shall not be liable to evicted therefrom whether in 
execution of a decree or otherwise, except— (a) in the case 
of a month to month tenant, for non-payment ot rent or 
breach of the conditions of the taranoy, or for sub- letting 
the building or any portion thereof without the oonaeut 


of the landlord, or if he is an employee of the landlord 
occupying the building as an employee, on his ceasing to 
be in such employment, . . 

In construing this section it is of importance to 
notice at the outset that retrospective operation is 
one matter and interference with the existing 
rights is another. If an Act provides that as on a 
past date the law should be taken to have been 
that which it was not, that Act would, in my 
opinion, be retrospective. That is not the case in 
this appeal. The question ia whether a certain 
provision of the Act a&cts the execution of all 
decrees or only some decree?, namely, decrees 
granted after the Act had come into force. The 
question is as to the ambit and scope of the Act 
and not as to the date as from which the new law, 
as enacted by the Act is to be taken to have been 
the law. In 'We^t v. Gwynnct (1911) 2 oh. I| 
Buckley L. J. states: 

“Taka tha case of a contract to pay money upon the 
event of a wager, or the case of an insurance against a 
risk which an Act subsequently declares to be one in 
respect of which the assuied shall no- hive an ioBurable 
interest. In such a case, if tbe event has happened bet ore 
the Act ia passed so that at the moment when the Act 
comes into operation a debt exists, an investigation 
whether the transaction is struck at by the Act involves 
an investigation whether the Act ia retrospettive. 
was the point which arose in Moon v. Durden. (1848) 2 
Ex. 22 and in Knight v. Lee, (1893j 1 Q, B. 41, But if at 
the date of the passing of the Act the event has not 
happened, then the operation of tbe Act in forbidding tbe 
subsequent coming into existence of a debt is * 
retrosiective operation, but is an interference with * 
ing rights in that it destroys A'a right in an event to 

become a creditor of B.” 

[6] In the present case, the question ia whether 
on the proper construolion of S. ll of the Act the 
right of the decree- holder appellants has been 
interfered with. The language of the section is 

perfectly general : . , , , 

“Notwltbstanding anything contained in any agree- 
ment or law to the contrary where a tenant la in p<BS€B* 
Sion of any building, he shall not be liable to be evicted 
therefrom whether in execution of a decree or otherwise. 
The section haa unqualified effect and there iS 
nothing in the section itself to confine it to decrees 
passed subsequent to the Act. Tbe berm tenant 
in 3. 11 ought also to be cousbrufd with referenofl 

to S. 2 (h) which is to the following effect : 

" ‘Tenant’ means any person by whom, or on whose 
account, rent Is payable for a boilding and u s 
person continuing in possession after the ieffn*na ion / 
the tenancy in his favour . t t*. 

Section 11 ( 2 ) of the Act is also important, it 

^ ‘‘A landlord who seeks to evict hifl tenant under eub 
shall apply to tbe Controller for a direction in that 
behalf. If the Gjntroller, after giving the tenant a reason* 
able opportunity of showing oanse against the application, 
is satisfied that the tenant is liable to be evicted under 
the provisions of sub-s. (1), he shall make an order direct 
ing the tenant to pnt the landlord in poseeseion of the 
buil-iing and if the Controller is not so satisfied he shall 
make an order rejeiting the application.” 

It is masifest bbat this Bection creates a oew 
juriEdiotion and has provided a new procedure 
for eviction of tenants. In Kishori Lai v. Debt 
Praaadt A. 1. E. (37) 1950 Pat. 60 the Full Bench 
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indeed held that the civil Oourfc has no jarisdiofcion 
in view of S. 11 of the Act to make a decree /or 
possession. In my opinion, therefore, s. ii of the 
Act: is a bar to the execution of a decree, even if 
it had been obtained before the Act had come into 
force. The oontentioa of the appellants in this 
respect must fail 

[6l Mr. M. Rahman made reference also to 
Shiveshwar v. Parmeshioart 27 Pat. 1 in which 
a Bench of this Court held that the provisions of 
the Bihar House Bent Control Act of 1947 were 
not retrospective. But the material facts are to 
be distinguished. In that case the plaintiff had 
obtained a decree against the defendants for eject- 
ment from the house and for arrears of rent. The 
suit was instituted on 3-5 41 and the decree was 
pronounced on 23-13-43. While the appeal was 
pending in the High Court the Bihar Buildings 
Control Act of 1947 came into force. On behalf of 
the appellants, it was argued that the decree 
ought to be set aside on the ground that they 
were protected by s. 2 (h) and also by S. H cl (i) 
(a), Bihar Buildings Control Act of 1947. The 
High Court refused to accept this contention on 
the ground that the provisions were not retros- 
pective and held that the decree obtained by the 
landlord cannot be eet aside. To my mind this 
decision is, with great respect correct upon the 
facts of that case; for it is manifest that S. 11 
only bars the execution of a decree for eject, 
ment, obtained by the plaintiff before the pass- 
ing of the Aot« This section does not warrant the 
High Court in appeal to interfere or set aside 
such a decree. In the present case, however, it is 
manifest that S. 11 (l) fa) is directly applicable 
and it must be held th°it the decree-holder cannot 
obtain possession of the house in execution of the 
decree. For these reasons, I should dismies this 
appeal with costs. 

[ 7 ] Narayan J. — I agree to the order propos- 
ed by my learned brother. The decree under 
execution is a decree for ejectment from a shop 
and it was passed on 33-4-44. The application for 
execution was registered as Execution case Ko. 20 
of 1944 and this execution case is still pending, 
though by virtue of an order passed in a suit 
brought by the judgment-debtor for setting aside 
the decree for ejectment the execution had been 
stayed for some time. The judgment-debtor filed 
an objection in this execution case to the effect 
that according to the provisions of S. 11, Bihar 
Buildings (Liease, Bent and Eviction) Control 
Act, 1947, he is not liable to be ejected. This Act 
is in pari materia with Bihar Buildings (Lease, 
Bent and Eviction} Control Ordinance 2 of 1946 
and sub a. 11 ( 1 ) of this Act lays down that not. 
withstanding anything contained in any agree, 
ment or law to the contrary and subject to the 
provisions of S. 12, where a tenant is in possession 
of any building, he shall not be liable to be evict- 
ed therefrom, whether in execution of a decree 
or otherwise except for certain reasons which 


have been mentioned in the section. Sub s. ( 2 ) 
provides thit a landlord who seeks to evict his 
tenant under eub s ( 1 ) shall apply to the Con- 
troller for a direction in that behalf and the rest 
of the Bub-seofeion lays down the procedure which 
the Controller haS to follow. If this section is 
applioablo to the present ease, the decree- hold era 
cannot eject the judgment- debtor in spite of the 
decree for ejectment which they have obtained. 

[8] The moat important contention urged by 
Mr, Bahraan on bebalf of the decree holder- 
appellants is that because this decree was passed 
in April, 1944 and because the decree holders were 
awarded compensation and mesne profits for a 
certain period, the tenancy will be deemed to 
have terminated before this Act came into force 
and hence the Act has no application in this case. 
The learned counsel relied on a Full Bench de. 
cision of this Court in Ktshori Lai v. Debi 
Prasad, A, I, R. (37) 1950 Pat. 60 to which decision 
my learned brother was a party. One of the 
questions referred to the Full Bench was whether 
the definition of tenant appearing in the Bihar 
Buildings (Lease, Bent and Eviction) Control 
Act, 1947, or the Bihar Ordinance 2 of 1946, which 
it replaced, is retrospective in its operation and 
protects the defendant. This question was answer, 
ed by my learned brother in the negative who 
expressed the opinion that the definition of the 
word 'tenant' in the Bihar Act S of 1947 or Bihar 
Ordinance 3 of 1946 is not retrospective in its 
operation. Meredith J. (as be then was] referred 

to this question in the following terms; 

this question we are also asked to say whether 
the defin<tioD of 'tenant' protects the defendants in the 
ciroumstaucee of this oaee. 1 do not understand why we 
are asked to say whether it is retrospective, for it appears 
to me that, independently of whether it is letroapective 
or otherwiee, it does protect the defendants il they can 
show that the; aame within its terms." 

The learned Chief Justice observed as follows so 

far as this question was concerned: 

‘‘1 must confess that I do not understand the par port 
of this question. Obviously the definition of 'tenant' in 
the Ordinanoe of 1946 and the Act of 1947 did not 
apply to the House- rent Control Order of 1942. Neither 
the Ordinance nor the Act purports to amend the defi- 
nition of ‘tenant* in the Order of 1943, either retrospeo- 
tively or otherwise. Whether the definition in the 
Ordinanoe was a proteotion for the defendants from 
eviction otherwise than in accordance with 8. 11 (2), 
while the Ordinance wae in force, and whether the Act 
of 1947 similarly protects the defendants, must neoes- 
sarily depend on whether the defendants are ‘tenants', a 
matter which the Division Bench has neither decided 
nor referred to us." 

We are in this case primarily concerned with the 
interpretation of S. 11 (1) of the Act and the point 
which we have to determine is whether a decree 
for ejectment passed before the Act came into 
force oan be executed after the Aot has come in- 
to force. It is certainly a general rule that when 
the law is altered daring the pendency of an action 
the rights of the parties have to be decided accord- 
ing to the law as it stood when the action was 
begun unless the new statute shows a clear inten- 
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tion to vary such rights. So far as this particular 
statute is concerned a careful reading of the 
provisions of S. 11 (l) indicates that it applies to 
pending actions. In express terms it protects a 
tenant from eviction in execution of a decree and 
this part of the statute has to be given eflfect to 
even if the decree in execution by which eviction 
of the tenant is sought was passed before the Act 
came into force. The word ‘tenant’ has been de. 
fined in s. 2 (h) of the Act and it includes a person 
continuing in possession after the termination of 
the tenancy in his favour. The judgment- debtor 
is the person who has continued in possession 
after the termination of the tenancy in his favour 
and Meredith J. in his judgment in the case of 
Eishori Lai v. Debi Prasad^ says that whether 
the definition of the word “tenant” is retrospec- 
tive or otherwise it does protect the defendants 
if they can show that they come within its terms. 
Heading therefore the provisions of S, 11 of the 
Act along with the provisions contained in S. 2 
(h) of the Act we see no reason to differ from the 
view taken by the Courts below that the judg- 
ment-debtor is protected from eviction. 

V.S.B, Appeal dismissed. 


A. I. R. (38) 1951 Patna 638 [C. N, 185.] 

Das and Narayan JJ, 

The State of Bihar — Appellant v. Amir 

Hasan— 'Respondent* 

Govt, Appeal No. 7 of 1950, D/- 29- 11-1950, 

(a) Explosive Substances Act (1908), S. 5— ‘‘Pos- 
session’* & “Control”— Meaning of. 

“Possession” under the section means eonsoious pos* 
seeeioQ but it need not always be manual possession, 
that is, possession by physically touching the incrimi- 
nating object. ‘Control* is a somewhat wider oonoepfe 
than ’poseession* but there again the control must be 
actual control & not merely constructive or notional 
control. [Para 11] 

Anno, Explosive Substances Act, B. 5, N. 1. 

(b) Explosive Substances Act (1908), S. 5— Onus of 
proof — Evidence Act (1872), S. 106.' 

It is tor the prosecution to prove conscious possession 
& actual control of the incriminating articles with guilty 
knowledge. It is only when such possession A control is 
proved that onus changes & -it is then for the accused 
to explain his possession & control. [Para 11] 

Anno. Explosive Substances Act S. 5 N. 1; Evidence 
Act, 8, 106 N. 9. 

(c) Explosive Substances Act (1908), S. 5 — Posses- 
sion or control by more than one person. 

It is possible for more than one person to be in cons- 
cious possession or actual control of an incriminating 
object, but whether they are in such possession or not 
must bo inferred from the facts & circumstances proved. 

[Para 11] 

Anno. Explosive Substances Act, S. 5 N, 1. 

S. C. Chakravertyf for Govt. Advocate ~ for Appel* 
l&nt\ S. Sajdar Lnam — for Respondent, 

Cases referred ioi 

(Arranged in order of Courts, and in the Coasts chro- 
nologically. List of foreign oases sefetxed to comes after 
the Indian oases.) ' 

(’45) I. L. R. (1945) Bom. 302; (A, I. R. (32) 1945 
Bom. 333), [Pr, 7] 

(’46) I. L. R. [1945) 26 Lah. 137; (A. I. R. (81) 1944 
Lah. 339; 46 Or. L. J. 1 F. B.). [Pra. 6, 8] 


(’43) 22 Pat. 649; (A. I. R. (30) 1943 Fat. 889: 45 

Or. t. J. 159). [Pr. 7] 

(’47) 26 Pat, 46: (A. I. E.(35) 1948 Pat. 232 ; 49 Or. L, J. 

445). [Pr. 10] 

(’47) A. I. B. (34) 1947 Pat. 236: (48 Or. L. J. 53). 

(Pr. 10] 

(’50) A. I. R. (37) 1950 Pat. 243: (51 Or. L. J. 977). 

[Pr. 10] 

Das J. — This is an appeal by the State of 
Bihar against an order of acquittal recorded by 
the learned Sea. J. of Bhagalpur in respect of 
one Amir Hasan, aged about thirty-two years, 
who was tried by the learned Ses. J. for an off- 
ence under B. 5, Explosive Substances Aot. The 
assessors who aided the learned Ses, J. were 
of the opinion that the respondent (Amir Hasan) 
was guilty. The learned Ses. J. did not aooept 
the opinion of the assessors & acquitted the res- ‘ 
pondent. Three women, namely, the mother of 
the respondent, his wife & the wife of another 
member of the family, were also on trial before 
the learned Ses. J. They were also acquitted. The 
appeal against the order of acquittal when pre- 
sented for admission in this Oourt, was not 
pressed as against the women accused persons, 

& the appeal was admitted only in respect of the 
respondent Amir Hasan. It may also be stated 
that the respondent Amir Hasan had an elder 
brother Abdul Has in, who was also committed 
to the Court of Session. He was suffering from 
pthisis, & died about a month before the trial 

began, 

[2] The facts found & not disputed before ua ate 
these. On 7-6-1948, at about 6 a. m. there was a 
raid by a police party on several houses in vil- 
lage Maheshmunda within the jurisdiction of 
Oolgong polics station. One of these houses be- 
longed to the two brothers Abul Hasan & Amir 
Hasan. The house was north of a village lane & 
faced east. It was built of mud & consisted of two 
storeys. There were two rooms on the ground 
floor, one towards the north & the other towards 
the south, both of which opened on a verandah 
towards the east. There was a staircase leading 
to the* upper storey where there was a hall parti- 
tioned by a wall in the middle, This wall had 
an opening without any shutter or door plank. 
The search was conducted by an Assistant Sub- 
Inspector of Police, Biseswar Nath Rai (P. W. i), 
in the presence of a Magistrate, Jagdish Narayan 
Sinha (P. W. 8) & two search witnesses, Btwari 
Mandal (p. W. 2) & Iswer Bind (P. W. 3 lThe 
police party consisted of the Assistant SuMns- 
peotor & some other constables. These constables t 
it appears, surrounded the hpuse at about 6 a. m. 
but remained outside when the searoh was ao- 
tually mide. One Imtiaz Hassain, a brother of 
the respondent, was present at the time of the 
search. The womenfolk were inside the house, 
but the respondent was absent. There was evi- 
dence which was accepted by the learned Sea. J , 
that the respondent was seen in the house on the 
evening previous to the searoh. 
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[ll The searoh party first wont) to the second 
«torey. The northern room in the second storey 
'WM aearohedt but nothing was found. TIicdi the 
noathern room, in the second storey was searched 
4t four oountry-made bombs placed between the 
tep of the eastern wall of the room & the thatch 
’vrare recovered. The bombs were live bomba & of 
the aize of coconuts. The prosecution led evidence 
4io show that the bombs were capable of causing 
injury to life on explosion. After searching the 
upper floor, the search party came down to the 
ground floor & went first to the northern room. 
The women of the family who were in the nor- 
•thern room, were asked to go into the southern 
room, & this they did. In the northern room on 
4bte ground floor two country made bombs of a 
similar character were found inside an earthern 
granary. The search party then went on to the 
werandah & asked the womenfolk, who were then 
•in the southern room, to go again into the 
.northern room. The women had veiled their 
faoes, & the Assistant Sub Inspector gave evi- 
deuce to the e fleet that he suspected that the 
^women were carrying something under their 
Saris. The women, however, were allowed to go 
into the northern room, & then the southern 
room was searched. Nothing was found there ex- 
copt the uniform of a constable minus the belt & 
number badge. After this, the Assistant Sub- 
Xnspeobor of Police sent for a woman in order to 
laearoh the person of the women of the family. 
One Mt, Beshmi {•?. W. S) was called for the pur- 
pose ft she searched the womenfolk. But nothing 
jwas found on their person. The search party 
iihen again went into the northern room of the 
grannd floor & recovered ten country -made 
liombs, five of the bombs being found between 
the western wall & a bag of grains & the other 
xfire from under a wooden box close to the wail. 
Thus, all told, sixteen country- made live bombs 
were recovered from the house, four from the 
-eoubhern portion of the upper room & twelve 
irom the northern room of the ground floor, 

[43 The prosecution led evidence to show that 
the house in question belonged to the two bro- 
thers Abul Hasan ft Amir Hasan. There was 
'eyidenae of one prosecution witness to the effect 
that Abul Hasan was the malik of the house, be- 
ing the elder brother. There was also evidence 
which was accepted that both the brothers were 
fieen in the house on the day previous to the 
eearoh ft also on several days before that. 1 have 
nlready referred to the evidence that Amir 
Hasan was seen in the house in the evening pre- 
vious to the search. 

[6] The fact of the recovery of sixteen country- 
made live bombs in the circumstances mentioned 
Above has not been seriously disputed before us. 
The learned Ses. J. accepted this part of the 
proBeontion case ft negatived a suggestion made 
hy the defence that the bombs might have been 
ia the house* He gave his finding in the 


oloarest terms ''Accordingly, I hold that there 
was no poseibility of the planting of the bombs'*. 
As to the women accused, the learned Sessions 
Judge was rather doubtful of that part of the 
proaeoubion case which seemed to suggest that the 
women had removed some of the bombs from 
one room to another under their sarts. I need 
nob say anything more about this part of the 
case, as the acquittal of the women accused ia 
nob in question before us. With regard to the 
two brothers, the learned Sessions Judge felt the 
difficulty which has been felt by many Courts 
when some incriminating object is recovered 
from a house which is in the posBession or occu- 
pabion of more than one person. The learned 
Sessions Judge considered some of the decisions 
bearing on this question, and relying very largely 
on the Pull Bench decision of the Lahore High 
Court in Emperor v. Santd Singhs 26 
he held that though there was a strong suspioLon 
against the respondent, the prosecution had failed 
to bring home the charge against the respondent. 

[6j The learned Government Advocate haq 
contended before u3 (l) that the learned Sessions 
Judge has not correctly applied the principles laid 
down in the Lahore Pull Bench decision, (2) that 
the facta and circumstances proved by the prosecu- 
tion bring home the charge against the respondent, 
inasmuch aa they prove that the respondent was in 
conscious, actual and effective control of, at least, 
four of the country-made bombs, and (3) that the 
learned Sessions Judge failed to coneider a state- 
ment of the respondent made in his examination 
before the committing Magistrate to the effect 
that the southern portion of the upper flat, from 
where four of the bombs were recovered, was his. 

[ 7 ] The crucial question for consideration in 
this case is if the prosecution has been able to 
prove beyond reasonable doubt that the respon- 
dent was in conscious possession or actual and 
effective control of the bombs, or at least Eoms 
of them, recovered from the house, with the 
necessary guilty knowledge. The difficulty wbioli 
has arisen in this case has been the subject of 
judicial consideration in several decisions relating 
to offences punishable under S. 19 (f), Arms Act, 
or s. 5, Explosive Substances Act. A summary 
of these decisions will be found in Emperor v. 
Wasani Waman, I. L. K. (l945) Bom. 302, though 
that decision itself related to a case under B. 39, 
Defence of India Rules, The learned Government 
Advocate has rf f erred bo two decisions relating to 
E. 39, Defence of India Rules,— one is the Bombay 
decision cited above and the other is the case of 
Anantanath v. Emperor, 93 Pat. 649. In my 
opinion, the decisions relating to R. 39, Defence 
of India Rules are not directly in point. Sub- 
r, (a) of B. 39, Defence of India Rules, was so 
worded as to throw the onus on the accused per- 
sons, when any document containing a prejudicial 
report etc., was found in premises in bis occupa- 
tion or under his control. The impovtanfi point 
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of ditferPEce between S. 5, Esploaive Substances 
Act and sub r, (2) of R. 39, Defence of India Eulea 
is this: in the Defence of India Bales the occupa- 
tion or control of the prfmiaes in which the pre- 
judicial document is found shifts the onus; whereas 
in 8. 5, Bs plosive Substances Act* conscious 
poesession or actual control of the incriminating 
object itself must be proved before the accused 
can be called upon to explain such possession or 
control. For this reasooi I do not think that the 
decisions relating to R. 39, Defence of India Eules 
are of any help in the present case. 

[8] There is no dispute that the house from 
where the incriminating objects were found in 
this case belonged to the two brothers Abul Hasan 
and Amir Hasan. It is now well- settled that, 
though there is a difference between the two 
concepts denoted by the words ‘possession’ and 
‘control', possession and control for the purpose 
of s. 5, Explosive Substances Act, mean something 
more than mere constructive or legal posse seion 
and control. As has been rightly pointed out by 

Harries 0. J., in Santa Singh's case, 26 Lah. 137: 
*'po3seB3ion and control required to constitute offences 
under tbe Explosive Substances Act and Arms Act must 
mean conscious possession and actual control*, a man 
must know of the existence of something before he can 
be said to control it or have it under his control;’* 

in other words, there must be mens tea or guilty 
knowledge before a person can be convicted of 
possession or control of explosive substances. I 
thing that the wording of S. 6, Explosi70 Subst- 
ances Act, itself makes this clear. The section 
uses the word ‘knowingly* in connection with 
possession and control; it further states ; 

*un der such ciroumatanccs AS to give rise to a reason* 
«bl 0 suspicion that be is not making it or does not have 
It in his possession or under his eonttol for a lawful 
object.” 

These words make it perfectly clear that before 
the onus shifts, the prosecution must prove con- 
scious possession or actual control with a guilty 
knowledge. 

t9l On the question whether more than one 
person can be in conscious possession or actual 
control of an incriminating object the Lahore 
decision is equally emphatic. Harries 0. J. stated 
as follows ; 

“I do not Buggeat that the recovery of an article in 
a house occupied by a number of persons is proof of joint 
pOBBession but that fact coupled with other evidence 
might establish such joint posseasion. All I desire to 
point out is that exclusive possession or control of any 
particular person is not* required under these sections, 
The possession or control might well be possession or 
control of two or more persona.” 

If I may say so with respect, this is the correct 
view. Section 5, Explosive Substances Act, does 
not require exclusive possession, as was observed 
in some previous decisions. 

[lO] On the question of presumption, it is now 
well-settled that in cases where incriminating 
articles are recovered from a place in the occupa- 
tion or possession of more persons than one and 
it is not possible to fir the liability on any parti- 


cular individual, a Court is not bound to hold / 
that the said article was in pos-tession or control ' 
of ibe head of the family. It is also clear that ’ 
S. L06. Evidence Act, has no application unless '! 
and until the prosecution has proved conscious ‘ 
possession or actual control with guilty knowledge. 
These propositions laid down in the Lahore Full 
Bench decision have now been accepted and ap- 
proved by a Division Bench of this Court. Ift 
Sahendra v. Emperor, 26 Pat. 46, it was pointed out 
that ordinarily S. 106, Evidence Act, would not 
apply to cases of this sort; but it would only apply 
in such circumstances as where an article is found 
in a house in circumstances in which all the- 
members of the house must have been awareof 
its existence. In Bheka Akir v. Emperor, A. I, 

( 34 ) 1947 Fat. 296, it was pointed out that the duty 
lay on the prosecution to adduce some evidence- 
from 'which the inference could properly be 
deduced that any particular member, or, for the 
matter of that, the bead of the joint family wae 
in possession in the sense of conscious poesessioir 
of the corpus delicti . It was also observed: 

'‘Like all other orimioal trials, the burden lies entirely 
on the prosecution aud all the time on the prosecntion, 
to show the guilty knowledge in any particular individual- 
or the head of the joint family.** 

These views were again approved in Mohais 
Lahiri v. The Eingt A. i. B. (37) i960 Pat. 343. 

[ 11 ] From a consideration of the aforesaid 
decisions the following propositions clearly emerge: 

(l) The prosecution must prove conscious poesefl- 
sion or actual control of the incriminating objeotB, 
remembering at the same time that possesaioii 
need not always be manual possession, that ifl, - 
possession by physically tonobing the inoriminat* ; 
ing object. 'GontroT is a somewhat wider concept ; 
than ' possession I ’ but there again the control 'muat 
be actual control and not merely constructive or : 
notional control, ( 2 ) The prosecution must i^ove , 
mens rea or guilty knowledge. It is possible for 
more than one person to be in conscious posses*' : 
sion or actual control of an incriminating object, 
but whether they are in such possession or not 
must be inferred from the facts and oiraumstaiioeB ’ 
proved, (d) When the aforesaid two conditionsi 
are fulfilled, then the onus changes, and it would 
he for the person in such possession or control, ae 
has been indicated above, to explain his possession. 
or control. 

[ 12 I Let us now come back to the facts of tfaiff 
case, and see how far the tests laid down abova 
have been fulfilled. With regard to four of the* 
bombs, it seems to me that there is no doubi 
that the respondent was in conscious possesaion 
or actual control with a guilty knowledge. Theaa 
bombs were recovered from the Eouthern portion 
of the Upper flat. Though the house itself belonged 
to the two brothers, the respondent himself ad- 
mitted that the southern portion of the oppelr 
flat was his ; therefore, these four bombs worn 
recovered from the portion which was the res- 
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pondent's. Mr Safdar Imam appearing for the 
respondent, tried to show that the respondent 
was a ooDstable who lived away from the village, 
and when he came to the house, be lived on the 
ground floor ouly. He draw our attention to the 
evidence of lawar Bind (P. W. 8) who said “Amir 
Hassan lives outside the village as be is in police 
service." He also drew our attention to the fact 
that the nniform of a constable was recovered 
from the soitbern room of the ground floor. 
There is, however, good evidence in the record, 
which the learned Sessions .Judge has accepted, 
that the respondent was discharged from the 
Police Department some years ago, and that he 
used to go about as a fakir and do other business 
(vide the evicence of Tejnarain Misra, P. W. 6), 
Mr. Safdar Imam tried to explain the statement 
of the respondent by making a distinction between 
'living* and ‘owning.* I am unable to accept that 
explanation of the statement of the respondent. 
That statement shows clearly enough that four 
of the b^mbs were recovered from a portion of 
the upper flat which was the respondent's portion. 
1 have already referred to the evidence that the 
respondent was seen in the house in the evening 
previous to the search. There is also evidence 
that his elder brother was suffering from pthisis 
for some months before the occurrence, and died 
after he had been committed to the Court of 
Session. The learned Sessions Judge has opined 
that the elder brother, who was a tubercular 
patient, might have secreted the bombs. It seems 
to me most unlikely that a person, who is suffer- 
ing from pthisis and is on the verge of death, will 
think of secreting country made-live bombs in 
the house. After giving my most anxious consi. 
deration to the facts and circumstances, I have 
come to the conclusion that the only reasonable 
inference from the facts and circumstances proved 
in tbis case is that the respondent Amir Hasan, 
the younger brother, who was formerly in police 
service, bad kept at least those four bombs which 
were found in his portionof thehou^e; the circum- 
stances farther show that be must have secreted 
the bombs between the wall and the thatch for 
another than lawful object. There is no evidence 
that any of the women occupied that portion, 
nor is it likely that any of them would secrete 
the bombs in the way they were secreted between 
the thatch and the wall. I agree with the learned 
Sessions Judge that any hypothesis of planting 
by an outsider must be excluded in view of the 
facts and oiicumstances of this case. 

[isl For the reasons given above. 1 would 
allow this appeal, set aside the order of acquittal, 
convict the respondent of the offence under S. 6, 
Explosive Substances Act, and sentence him to 
rigorous imprisonment for three years. 

b4l Nacayan J— I agree. 

Q.M.J, Appeal allowed. 


A. 1, K. (38) 1931 Patna 641 [G.N, 186.] 

Das and 0. P. Sinha JJ. 

Ashfnque Ali Khan d Oihers — Appellants v. 
Asharfi Mnhaseth d another — lies pond ents. 

A. P, A. D. No, 80 of 1948, D/* 2 8 1951. 

(a) Evidence Act (1872), S. 13 — ‘'CJaimed’'~Clalnr< 
whether to be made in presen.-c and knowledge ol 
person to be aUectcd thereby — Documents showing 
land in suit as rent-free fakirana grant — Admissibility. 

The Legislature by using the language in S, 13 iiiteod 
ed the operation of tliia section to be very v/ic!o. The 
word ''claimed” used in S. 13 is not used in a narrow 
eonee. The claims need not necessarily be made in the 
preseoco and to the knowledge of the person to be affected 
thereby. A claim can very well te made in the absence 
and without the knowledge ol the perton to be affected. 

[Paraa 8, 10] 

In a suit brought by the plaintiff for recovery of poe- 
sossion and In the alternative for assessment of fair and 
equitable rent, the defendant pleaded that the laud in snit 
was an old rent-free fakirana grant, and produced two 
documents, namely, a patta of the year 1905 and ft sale 
desd of the year 1922 in favour of the predecessor'in-in- 
terest of the defendant mentioning the suit land as a rent- 
free iakirana grant. The plaintiff contended as these 
documents were not infer pxrtes, he had no concern with 
any of them and that they virere not admissible in 
evidence. 

Held, upon an interpretation of the language used in 
S. 13 that these documeuta were admissible in evidence. 
A, I. R. (23) 1936 Pat, 613, Dissent.\ A. I. B. (U) 1927 
Cal. 1 (FB). Not A, I. R. (9j 1922 Pat. 468; A. I. R. 
(20) 1933 Pat. 656; A, IB. (20) 1933 Pat. 683 and A.IB. 
{21J 1934 Pat. 81, Rel. on. [Para lOl 

Anno. Evidence Act, S, 13, N. 6 and 12, 

(b) Civil P. C. (1908), S. 100 —* Question of law — 
Admissibility of document in evidence. 

The finding of the lower Com t to the eflect that the land 
In suit is rent-free fakirana grant, being an inference of law 
from the facts found, and the question whether the docu- 
ments relating to the land in suit are admissible in law 
both being questions of law, can be taken for the first 
tlmo in second appeal [Para 7] 

Anno, Civil P. 0. Ss. 100 & 101, N. 27, Pt. 1; N. 80, 
Pt, 2. 

A. A. Khan War&i and 5. S. Aakghar Hussain — for 
Appellants', A. B. N. Sinha - for Respondents. 

Cases referred to : — 

(Arranged in order of Courts, and in the Coarts cbio- 
nologioally. List of foreign cases referred to cornea after 

('18) 29 Oal. L. Jour 677 : (A, I. R. (6) 1918 Cal. 84). 

[Pr. 9] 

(’271 31 Oal. W. N. 135 : (A. I. R, (14) 1927 Oal. 210). 

[Pr. 8) 

(•27) 31 Cal. W. N. 82 : (A. I. R. (14) 1927 Oal. 1 p. B.). 

[Pr. 8] 

('34) 60 Cal, L. Jour 669. (Pr. 8J 

(’22) 1 Pat, 375 : (A, I. R. (9) 1922 Pat. 488), [Pr, 9] 

(’S3) 14 Pftt. L. Tim 576; (A. I. B. (20) 1933 Pat, 385). 

[Pr. 91 

(’83) A. I, B. (20) 1988 Pat. 666 : (149 Ind. Oas. 979). 

[Pr. 9] 

(’34) A I. R. (21) 1934 Pat. 81 : (160 Jnd. Oas, 88 1). 

[Pr. 9] 

(’34) 13 Pat. 45 : (A. L R. (20) 1933 Pat. 656). [Pr. 9] 
(’86) 15 Fat. 260 : (A. I. R. (23) 1986 Pat. 643). 

[Pra. 8, 9, 10) 

0* P* Sinha J . — The plaintiffs have filed this 
appeal. They had brought the suit for reoevery of 
posBession and in the alternative for asseBsment of 
fair and equitable rent. The suit land is situated in 
village Gobindpur which is a part of the town of 
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NO. 961, khafca Ko. 247, having an area of 1 bigha 
2 katihas 4 dhura. Formerly, plaintiffs 1 to 6 
who had an eight annaa share, had instituted 
this suit, and the Maharajadhiraja of Darbhanga 
had been impleaded as defendant second party. 
Liater on, the said Maharajadhiraja of Darbhanga 
was added as a plaintiff. The plaintiffs’ case was 
that the aforesaid plot was parti up to the time 
of the last earthquake in 1934, but, after the 
earthquake, with the permission of the plaintiffs, 
the Government had built temporary sheds over 
a portion of the plot. When things became nor- 
mal, the Government sold the materials of the 
temporary sheds on the suit land in their existing 
condition and they were purchased by the defen- 
dant first party. The plaintiffs asked defendant 1 
to vacate the land and remove the materials, but, 
instead of doing so, he started making altera- 
tions in the structures and did not vacate. There 
was also a prayer for mesne profits from 1937 
to 1944. 

[2] Defendant 1 contested the suit mainly on 
two grounds (l) that the suit was barred by limi- 
tation, estoppel, waiver and acquiescence, and (2) 
that plot No. 961, the land in suit, besides other 
plots, were given as a rent-free fakirana grant to 
the ancestors of Akal Sah and others a long time 
ago by the then maliks. It is the second ground 
of defence with which we are concerned in this 
second appeal. 

l3] The first Court came to the following find- 
ings: — (l) that several documents, namely, Bxg. 
p. G. to G. 3 and Ii to L-14, which date from 
as far back as 1905, show that the predeoessors- 
in- interest of the defendant dealt with the suit 
land, and the documents mentioned this land as 
a rent-free fakirana grant; (a) that there stands 
a substantial building which must have taken at 
least a year to complete and that its appearance 
and other evidence on record left no room for 
doubt that it had been constructed more than 
20 years ago; (3) that Mr. T. A. Freston I. 0. S., 
the then District Magistrate of Darbhanga, 
sought the permission of the defendant to build 
temporary huts on the suit land after the earth- 
quake (exhibits E series); (4) that respectable 
witnesses were examined on behalf of the defen- 
dant to show that they resided in the house on 
the land in suit as tenants more than 12 years 
ago; and (5) that in the Collector ate partition of 
the tauzi, which took place in 1939, the Batwara 
Deputy Collector found the possession of the 
defendant over the suit land and recorded his 
possession over it and disallowed the objection 
of the plaintiff second party, namely, the Maha- 
rajadhiraja of Darbhanga (Exhibit l). After having 
found the possession of the defendant over the 
suit land, the learned 3rd Additional Subordi- 
nate Judge held that the defendant had acquired 
an indefeasible right to remain in pcssession of 
the suit land and that the plaintiffs’ claim for 
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possession was barred by time, estoppel, waiveiS 
and acquiescence. In regard to the question whfri 
ther the suit land was a fakirana rent-free grant, I 
the learned Subordinate Judge found that thsl 
defendant claimed a rent free grant to the know- 1 
ledge of the plaintiffs for the first time in the) 
year 1939 during the Gollectorate partition and | 
that, therefore, the suit having been brought f 
within 12 years of that date, the plaintiffs* claim 
for assessment of fair and equitable rent was not 
barred and, in that view of the matter, a fair 
and equitable rent was assessed at the rate at 
Bs. 5 per katha. It is to be mentioned that the 
document filed by the defendant did not mention 
the plot number as 961, the plot in suit, but they 
mentioned plot Nos. 967 and 868, and the plain- 
tiffs contended that those documents did not 
relate to the laud in suit. But it was found on a 
comparison of the boundaries mentioned in those 
documents with the boundaries of the land in suit 
that those documents did in fact relate to plot 
NO. 961. 

[4] Against the judgment and decree of the 
trial Court, the defendant preferred an appeal to 
the Court of the District Judge of Darbhanga 
and the plaintiffs filed a forosa-objeotion with a 
prayer that the plaintiffs should be given a decree 
for ejectment against the defendant. The appeal 
and the cross- object ion were heard by ]^. Uma- 
kanta Prasad Sinha, Additional District Judge 
of Darbhanga, and, after having, decided the 
question of onus which lay heavy on the defen- 
dant, he came to the conclusion that the land in 
suit was an old rent-free fakirana grant. He also 
affirmed the judgment of the let Court to the 
effect that the documents filed by the defendant, 
namely, the patta (exhibit f) dated 14-8-1905, by 
Akal Sah and Juman Sah in favour of Abdul 
Hakim, and the sale deed (Exhibit G-2) by 
Sah and Juman Sah in favour of Moqim and 
Sadiq, the sons of Abdul Hakim and the predo- 
oegsor-in-interest of the defendant, dated 38-8- 
1922, related to the land in dispute, namely, plot 
NO. 961. The learned Additional Judge also dealt j 
with documents subsequent to the dooumonta | 
mentioned above by which Abdul Moqim had I 
-mortgaged portions of the land in suit with the 
house thereon and also certain other lands to 
several persons from 17-2-1926 to 20 4 1929. It was 
also found that Abdul Hakim, since the date of 
the patta in 1905, continued in possession of the 
land in suit in his own right as fakiranadar and 
that prior to that year it was in possession of 
the fakiranadars Akal Sah and Juman Sah* There 
was a further finding that the defendant was sU 
along in possession of this land and that the 
plaintiffs were never in possession at least since , 
14.8-1905, and the defendant is a purchaser from ^ 
the sans of Abdul Hakim by the sale deed of the 
year 1929. Upon his findings mentioned above, 
tbs learned Additional Judge held that the plain- 
tiffs were not entitled to an assessment of fait 
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and equitable rent and, in that view of the 
matter, allowed the appeal, rejected the oroes- 
objeotioQ and dismissed the suit with costs. 

[5] Two second appeals were filed in this Court 
— one by the Maharajadhiraja of Darbhanga and 
the other by the plaintiffs l to 6. The Maharaja- 
dhirajj of Barbhanga, however, did not press his 
appeal (Second Appeal 127 of 1948} and, therefore, 
it was dismissed. 

[6] The only point pressed in this second ap- 
peal is that the documents Exhibits F and G 2, 
namely, the patta of the year 1905 and the sale 
deed of the year 1922 in favour of the predecessor- 
in interest of the defendant, and othar documents 
relied on by the Court below mentioning the suit 
land as a rent free fakirana grant, were not ad' 
missible in evidence and, therefore, the judgment 
of the Court below was vitiated and unsustain- 
able in law because these documents were not 
inter partes and the plaintiffs had no concern 
with any of these documents. 

[7] These documents were admitted into evi- 
dence without objection and in the lower appel- 
late Court also no objection was taken to the 
admissibility of these documents by the plaintiffs. 

I The finding of the Court below, however, to the 
effect that the land in suit is rent-free fakirana 
grant, being an inference of law from the facts 
found, and the question whether the documents 
are admissible in law both being questions of 
Jaw, can be taken in second appeal. 

[8] It has been urged on behalf of the defen- 
dant-respondent that the documents in question 
are admissible in evidence under s. 13, Evidence 
Act. Section 13. Evidence Act, runs as follows; 

'*Where the question la as to the existence of any 
right or oustom, the following facte are relevant : 

(a} any transaction by which the right or oustom In 
question was created, claimed, modided, recognised, as- 
serted or denied, or which was in consistent with its 
existence, (b) particular inetanoes in which the right or 
custom was olaimed, recognised or exercised, or in which 
its exercise was disputed, asserted or departed from." 

The question is whether the right of the defen- 
dant claiming a rent-free fakirana grant in the 
land in suit was either claimed or asserted by 
any transaction within cl. (a) of the section or 
whether such right was exercised by the defen- 
dant within the meaning of cl, (b) of the section. 
In my view, the language used in the section is 
wide enough to cover the present case. There is 
no doubt in my mind that the deed of lease of 
the year 1906 and the sale-deed of the year 1922 
were both transactions by which the rent-free 
fakirana grant was assarted by the exeoutants of 
I those documents in respect of the land in suit 
and they are thsrefore, relevant facts both with- 
in the meaning of ols. (a) and (b) of the section. 
The iliustration to the section as given in the 
-Svidenoe Act is clear enough to uphold the view 
I have taken. The lease and the sale were both 
4n the footing that the lessor and the vendor were 
transferring their interest in the soit land whioh. 
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according to them, was a rent free fakirana grant. 
Lsarned Counsel for the appellants has relied upon 
the case of this Court in Jyoti Prashad Singh 
v. Bharat Shah, 15 pat. 260. This is a judgment 
of Agarwala J. (as he then was) with whom 
Varma J. agreed, and relying upon a Bench deci- 
sion of three Judges of the Calcutta High Court 
in Brojendra Kishore v. Mohim Chandra, 81 
cal. w. N. 32, their Lordships held that the word 
“claim” in the section Indicated “that the right 
is asserted to the knowledge and in the presence 
of the person whoie right will be affected by the 
establishment of the claim”, and aleo relied upon 
the following quotation from the Calcutta case : 
“The mere assertion of a right in a document to 
which the person against whom the right is as- 
serted is nob a party and of whioh he knows 
nothing is not to claim the right ’. In my judg. 
meat, the scope and object of s. 13, Evidence Act, 
have been unduly restricted by this judgment 
although, as I have said, the Legislature by using 
the language in the section intended the opera- 
tion of this section to be very wide. Ordinarily, 
we would have been bound by the Division Bench 
decision of this Court, but I find that there are 
other previous Division Bench decisions of this 
Court which were not considered by Agarwala J. 
If there is a Division Bench decision in this Court 
whioh has not been considered by a subsequent 
Bench decision of the Court, then, in my view, 
the authority of the previous Bench decision is 
not shaken. I would, however, like to consider 
the Full Bench case in Brojendra Kishore v, 
Mohim Chandra, 3i cal. W. N. 82 on whioh this 
Patna case is based and some other decisions of 
this Court and other Courts. The facts of this 
Calcutta case were that the plaintiff in that case 
had sued for aseessment of fair rent for the land 
in suit in which, he alleged, the defendants had 
only an occupancy right, and the defence was 
that the land was held rent-free. In support of 
their case, the defendants produced in evidence a 
kebala executed in 1874 whereby one of their pre- 
deoeesors- in- interest had purported to sell the 
plaint lands with other lands alleging that the 
lands were his niahkar brahmattar. There was a 
difference of opinion between Cuming J. and 
Mukerjee J. who heard the appeal in the first 
instance, and there was a Letters Patent Appeal 
which was heard by three Judges. It appears that 
both the Courts below had held that this kebala 
was a benami document. Cuming J. made the 
following observation : 

“The Court has louud that the Bale was a fietltlous 
one. I have considerable donbte whether the exeoation of 
a benami documant by which nothing really passes oan be 
callei a tranfiaotioa. It is obviously % fiotifcioue transao- 
liion and as such would not come within B. IS. I am of 
the opinion that the kebala Ex. A, ia not admlBsibla." 

And Mukerji J. on this part of the case held as 

follows : 

"Now, whatever may be the correct view as regarde the 
admieslbllity of the kebala <or of Its red tala, 1 do not 
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think It can b3 ever urged that the recitals contained 
tborein o m go in evidence under 3. 13 in view of the 
fact that the bransaotion was held by the Munsif to be a 
beuami one, anl the Subordinate Judge has not dissented 
from that view .... A trau? action contemplited by S. 13 
is a genuine and bona tide transaction, but a benami 
transhction which is one not meant to be acted upon is a 
fictitious transaction and in the eye of law is no transac- 
tion at all. Such a transaction: in my opinion, cannot be 
let in as evidence in proof of a right or custom." 

In my judgment it is obvious that in this case the 
observation of their Lordships in regard to the 
applicability of S, 13, Evidence Act, was no more 
than obiter because both the learned Judges had 
held that the kebala was a hctitioue document 
and that, therefore, it did not amount to a trans- 
action, I, therefore, do not feel bound by the 
weight of the decision in this Calcutta case. Even 
in that Oourb there is a great difference of opinion 
as appear.^ frcm the case reported in Ktran 
Chandra v. Srinath Chakravarti, 31 cal. W. N. 
135. In this case, one of the documents wag Ex. A, 
a hibanama, executed by the predecessors-in- 
interest of the defendant which described the 
land as barhmotter. Another document was Ex. B 
whioh was a sale certificate by which the defen- 
dants had purchased the land at the sale and 
there wa3 a third document (Ex. c), the writ of 
delivery of possession. This appeal had also arisen 
Out of a suit for ejectment and the defence was 
that it was a rent-free barhmotter. Dealing with 
the admissibility of these doouments, Chakravarti 

and Pauton JJ. mide the following observation : 

"Ag to the eecond point raised by the learned Vakil, as 
I have already stated, no objection aa to the admissibility 
of those documents was raised in either of the Courts 
below. Nor was it raised in the written grounds of appeal 
before this Court. It is difficult to see on what ground 
their admissibility as evidence oan be questioned. The 
firi?t dcwument is a piece of evidence which shows the 
dealing of the property by the descendants of the original 
grantee as rent-free bfahmottar land 

There is a recent Calcutta case, decided by a 
single Judge, reported as Eastk Lai v. Prasanna 
Kumar, 60 Oal. L. jour. 669. In this case also, it 
was held that the documents in question, whioh 
were the title deeds of the defendants and to 
which the other aide was not a party, were ad- 
missible in evidence under S, 18, Evidence Act. 

[9] Now, coming to the decisions of our own 
Court, I find that the earliest case cited before 
us was the case of Sahran Sheikh v, Odoy MahtOt 
1 Pat. 876 decided by their Lordships Ooutts and 

Ross JJ. The head-note rnns as follows; 

'Tn a suib in which the plaintiffs claimed* the land in 
dispute as their nan laud and the defendant claimed it. 
as this jote, the plaintiffs produced &nekrarnama addres- 
sed by a third person to an ancestor of the plaintiffs in 
whioh the land in suit was described as man land. Held, 
that the ekrarnama was admissible under both clauses 
(a) and (b) of 8. 13, Evidence Act, 1872". 

This Bench decision was not placed before their 
Lordships who decided the case reported in 16 
Pat. 260. There is another Division Bench case of 
this Court Eeshava Prasad v. Brahmdev Eai, 
18 Pat. 46. The question in this case was whether 
the ^itala in a sale deed to whioh the plaintiff 
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landlord was not a party were admissible nndeifl 
8. 13, Evidence Act. This was a case betweeni 
landlord and tenant and involved the considera-H 
tion of the provisions of S. 18 A, Bengal (Bihar}>} 

Tenancy Act, 1885, which contairnd the following; 1 

“Nothing contaiued in any instrument of transfer toi 
whioh the lardlord is not a party shall be evidence } 
against the landlord of tbe permanence, amount or fixity t 
of rent, area, transferability or any incident of any 
tenure or holding referiei to in duch instrument*'. 

It was contended that nnder the provisions of 
S. 18 A, Bengal Tenancy Act, the recitals in tha 
sale-deed to which the landlord was not a party 
were not admissible in evidence. This oontentioa 

was repelled and their Lordships held as follows; 

* Section 18A is a rule of evidence which must neoea- 
B&rily apply to all proceedings taken after it came into 
force and it ie applicable to recitals in a sale deed of a 
prior date so that they are not evidence of title and 
cannot be used to prove a grant; it is, however, permis- 
sible to use tbe recitals not as evidence of a grant hot to- 
show the nature of the title that was being asserted and 
as transactions relevant under S. 13, Evidence Act, 1872, 
by which a right was olaimed or asserted on some paet- 
occasion", 

and reliance for this proposition was placed 
upon a Calcutta caie in Banwari Lai Singh y. 
Dwarhanath Missitt S9 Oal, L. Jour 677. It wa» 
farther observed that in Bengal 9. 18A bad been- 
amended and the following words were inserted 
in s. 18 A, Bengal Tenancy Act, for Bengali 
“notwithstanding anything contained in S. 18i 
Evidence Act”- This decision again was not con- 
sidered in the 16 Patna 260 case. Besides these- 
Bench decisions, there were other decisions by 
single Judges of this Court, namely, Kameshwar 
Singh V. Bamji Mtsser, A. I. B. (20) 1933 pat 68d 
by Dhavie J, and Thakur Kurmi v. Laiji Missetf. 

A. I. B. (21) 1984 Pat. 81 by Mohammad Noor J. 
two eminent Judges of this Court who had takea 
the view that doouments similar to the documents' : 
in the present case were admissible in evidenofr - 
under 3. 18, Evidence Act. There is one other 
decision of this Court in Bam Ki^hun v. 

Pandet 14 Pat. Ii. Tim. 6’6 by Wort and James. . 
JJ, in which it is held that the right mentioned ' 
in S. 18 refers only to an incorporeal right, la | 
this case, again the earlier decisions of this Court- ^ 
were not referred to. 

tlO] The doouments to which exception has* 
been taken by learned counsel on behalf of the- * 
appellants are no doub^ documents to which th^ 
plaintiffs were no parties* Bub upon an inter- 
pretation of the language of the section and upon 
consideration of the authorities of this Court aft 
also of the Calcutta High Court, I must hold 
that these documents were admissible in evi- 
denoe and the Courts below were right in admit- 
ting those doouments into evidence. The Cal- 
cutta case on whioh the 15 Pat. 260 case waft j’ 
based, in my judgment, takes a very narrow ^ 
view of the meaning of the word “olaimed’*|J 
used in s. is, Evidence Act. The claim need not! 
necessarily be made in the presence and to thel 
knowledge of the person to be affected thereby .B| 
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A claim can very well be made in the absenoe 
and without the knowledge of the person to be 
affeoted. That a oluim can be made in the 
absenoa and without knowledge of the person to 
be affeoted thereby ia well illustrated by the 
ceremonies oonneojed with the right of pre-emp- 
tion. The drat ceremony is called *talab-i'.mua- 
thibat’ or assertion or claim immediately on 
getting information of sale — the second is called 
*tala-i ishbad' or confirmatory demand made on 
the land in presence of witnesses. It is clear, 
therefore, that 'claim' need not be made in 
presence of the persons affeoted thereby or in 
his presence. 

[11] These documents in question are again 
documents of title of the defendant or his pre- 
decessors* in- interest, and I see no reason why 
these documents should not be admitted into 
©videnoe. 

[12] No other point was urged before us, and, 
having rejected the only contention made in this 
Oourt on behalf of the appellants, I must hold 
that there ia no merit in this appeal and it must, 
therefore, be dismissed with costs, 

[is] Das J. — I agree that the recital in the 
documents in question was admissible in evidence 
under s. 13, Evidence Act. The finding that the 
land in dispute was rent free is an inference of 
law from the facts proved, and can be agitated 
in second appeal. But in view of the facts pro- 
ved in the case, I think that the Court of appeal 
below correctly drew the inference. 

Appeal dismissed. 
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B. P, Sinha and 0. P, Sinha JJ. 

KOf'nal Kishote Prasad Singh and another — 
Appellants v. Hari Har Prasad Singh and 
ethers — fiespondents- 
A. P 0. 0. No. 19 o! 1949, Df- 19-2-1951. 

(a) Civil P. C (1908), O, 21, R. 15— Decree in favour 
of members of Joint Hindu family —Execution. 

Bute 15 of 0. 91 ie an enabliog one. It is not abaolu* 
tely incumbent oa the exeoatmg decree holder to state 
in So many words in toe execution petition itself that 
tho decree is beiag executed for the benedt o( all the 
decree- holders. If it appears to the Court that the 
decree Is, as a mat;er of fact, being executed for the 
baaefic of all the decree- holders, it will allow the exe- 
outtoQ to proceed, even though such a statement does 
not find place in the aDolic-ition for execution. In the 
* very nature of a joint Hindu Mitakshara family every 
transaction is, prima facif, for (he benefit of all the 
ooparoenary and all the members of the joint family, 
and, If, since after the passing of the decree, any one 
of the members shown as decree-holders has died, the 
other members automatioalty step into his shot^s, and 
the decree executed by one of the members of the family 
mast inure to the benefit of all. Where a joint Hindu 
Mitabshara family is conoerned as decree holders, the 
appli'^ation for execution by the leading members of the 
family osnnot be said to be invalid, simply beeanse it 
b«8 not been stated In so many werds that It is for the 
benefit of all the members of the joint family* Whatever 
idghts a Hiada widow has in the decree under axaoation 


that right has got to bo conserved for her benefit. A, I. R. 
(G) 1819 Pat. 2t)6and A. I. R. (S2) 1945 Pat. 459, Dishng. 
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Anno. 0, P. 0., O. 21 B. 16 N. 2. 4, 

(b) Hindu Women’s Rights to Property Act (1937), 
S. 3 (2), (3) -Elie.t of. 

Tho elhct of the Act is to interpose the interest of 
Hindu Women’s estate in a joint Hindu coparcenary, 
that ia to say, so far as the coparceners (heuiselvo are 
concerned, the coparcenary continues as before the 
death of one of the ooparoenors: there ia no disrup- 
tion of the joint family. Hence, those members still 
continue to enjoy as amongst thernsLlvcs the benefits 
of eurvivofjljip. But, eo far ea the wiiiow of the de- 
ceased ooptircencr is concerned, she acquires In the 
interest of her deceased husband in the copiircenary 
property a Hindu women’s estate, which she can get 
separated from the rest of the family by a suit for parti- 
tion. [Para 6] 

Anno, H, W. R. P. Act, S, 3 N. 1. 

(c) Practice — Procedure — Preliminary decree 
amended —Execution. 

Tho preli nil nary dectfc having been amended, the final 
decree also must be deemed to have been amended accor- 
dingly, and toe execution cannot pri/ceed in respect of 
any araom t in exoe^js of iho correct am- amt determined 
in accordance with the amended preliminary de nee. 

[Para 9] 

Lnlnarayan Sinha and Ramdeo Rrasad Singh — fof 
Ap2>sllanls, Mahabir Prasad. Rajkishore Prasad; Ugra 
Singh and A. K. Ray - for Respondents.' 

Cases referred to: — 

(Arranged in order of Courts, and in the Courts chro 
nologic dly. List of loreign cases referred to comes after 
the Indian Cases). 

(’19) 4 Pat. L. Jour 573: (A, I. R, (G) 1919 Pat- 286). 

[Para 6] 

(’4.5) 2i Pat. 485: (A, I. R. (32) 1945 Pat. 459), [Pr. Bj 

B, P. Sinha J- — This is a judgment-debtors* 
appeal from the decision and order, doited 18th 
January 1949 ba^ed by the Subordinate Judge 
of Patna overruling their objections to the exe- 
oufcioQ of the decree, under S. 47, Civil P. 0. 

[2] It appears that the respondents’ family, 
which, admittedly, continues to be a joint Hindu 
Mitakshara family, obtained a decree on the 
foot of a simple mortgage bond. The preliminary 
decree was made final on 24th August 1938, The 
decree bad been passed in favour of five persons, 
namely, (l) Nem Narain Singh, the karta of the 
family, (2) Haribar Singh, son of Nem Narain's 
brother, Jaogi, (3) Kang Bahadur alias \fadni, 
(4) Rameghwar, both sons of Nem Narain Singh, 
and (5) Ndgetihwar alias Kajniti, eon of Haribar 
aforesaid. It appears that Bang Bahadur alias 
Medni aforesaid died sometime in 1939, leaving 
him 8U) viving a widow and the other membera 
aforesaid. By a petition, dated 16th Septem- 
ber 1939, the Court was apprised of the fact that 
Medni, one of the decree, holders, wbb dead. That 
was dona on the S9nd of August, 1045. The present 
execution case wag insvituted on the 1st Febrnary 
194^ , by Nem Narain Singh for himself and as 
guardian of his grand-nephew, Nageehwar, as 
also by Haribar and Bameshwar, Nem Narain 
himself died in July 1947. Nageehwar attained 
majority daring the pendency of the exeontion 
prooeedinge. 
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[3] An objection under S. 47, Civil P. 0. waa 
filed by the judgment.debfcors on the grounds 
(l) that Nem Narain Singh and Rang Bahadur 
alias Medni, two of the decree -holders died 
leaving behind them their respective widows, 
who became joint decree-holders along V7ith the 
other members of the family, and that, in their 
absence, the decree could not be executed; (2) 
that, the preliminary decree having been amen- 
ded, udIgbs the final decree al5o was accordingly 
amended, the execution was nob maintainable; 
and (3) that the valuation of the properties 
should be revised, as the last valuation was 
made as long back as 1940. These objections 
were overruled by the Court below. Hence this 
appeal# 

[4] Before us, only one point has been pressed 
in support of the appeal, namely, that, the 
widows of Nem Narain Singh and Rang Bahadur 
Singh alias Medni not having been made par- 
ties to the* execution proceedings, and the terms 
of R. 15 of O# 21 of the Code not having been 
complied with, the execution was not maintainable. 
So far as Nem Narain is concerned, he died after 
the filing of the execution petition, and his widow 
could not have been made a party to the pro. 
ceedings at the time the execution petition was 
filed. But the position is different so far as the 
widow of Bang Bahadur is concerned. Rang 
Bahadur died in 1939, during the pendency of ,tbe 
first execution oaEe. In the present execution 
case, the decree- holders filed the execution peti- 
tion on behalf of the surviving oo-parceners 
under the impression that it was not necessary 
to implead the widow of the deceased Medni. On 
behalf of the judgment- debtors, it has been con- 
tended vehemently that, under the provisions of 
the Hindu Women’s Rights to Property Act {xviil 
del of 1987) as amended by Act XI [11] of 1938, 
the widow of the deceased decree-holder should 
have been impleaded as a party to the execution 
proceedings. It was also contended that the ap- 
plication, nob being in terms of R. 16 of o, 21, 
was not maintainable. 

[6l The facts of this case are not disputed on 
either side. It is an admitted fact that Medni 
died in 1989, leaving him surviving only his 
widow. It is also not disputed that the family 
still continues to he a joinb Hindu Mitakshara 
family. Hence, in such a family, it is always 
open to the leading member as the karta of the 
family to represent the whole family in all tran- 
sactions in Court or out of Court. But it was 
contended on behalf of.tbe appellants that, though 
it was open to the mortgagees to sue through the 
karta of the joint family for the enforcement of 
the mortgage bond, as a matter of fact, all the 
male members of the family, that is to say, all 
the ooparoeners, joined in bringing the suit. 
Hence, it was urged, the suit was not by the 
karta alone in bis representative capacity. TJitder 
the provisions of B. 16, any one the several 


joint decree. holders may apply for the executio 
of the whole decree for the benefit of all the 
decree-holdeis, including the survivors and the 
legal representatives of a deceased decree-holder, 
if any. Rule li of O. 21 of the Code has en- 
umerated the details which have got to be stated 
in the petition for execution, and Rr. 12, 13 and 
14 of 0. 21 have also laid down the details to be* 
filled in as regards the description of the property 
to be proceeded against in execution of a decree. 
Rule 15 of o. 21 is an enabling one. Ordinarilyit 
all the persons shown in the decree as decree-^ 
holders would be entitled to execute the decree. 
But B. 16 has made it possible for one of the* 
decree holders to execute the whole decree, unless 
the decree itself contains any provisions to the- 
contrary. The provisions of B. 16 apply to all 
cases where a decree has been passed in favour of 
more persons than one as joint deoree.holders.- 
If the decree itself indicates that, though a 
number of persons figure as decree- holders, their 
interests are clearly defined as to shares or as to* 
amounts out of the total amount decreed, tha 
decree may not be executed by any one of them' 
as regards the whole, because it may be several 
decrees contained in one document If there 
several decree-holders, who have obtained a joink 
decree, they may be members of a joint Hindu 
Mitakshara family or they may be complete 
strangers to ‘each other. In the latter case, it 
will be incumbent upon any one^ of the decree- 
holder s clearly to stalie in the execution petition thak 
he is executing the decree in its entirety for the 
benefit of all the other decree, holders or for the 
benefit of the survivors and legal representatives 
of such of them as have died since after the 
passing of the decree. But, in the case of a joint 
Hindu Mitakshara family, though it may be 
desirable expressly to state that the decree was 
being executed for the benefit of all the others, 
it is not absolutely necessary that that should be 
so stated in the petition itself. As I read B. 16, 
it does not make it obligatory upon one of the 
decree- holders executing the entire decree to 
state in so many words in the execution petition 
that the decree is being executed for the benefit 
of all of them, because, in the very nature of a 
joint Hindu Mitakshara family, every transaction 
is, prima facie r for the benefit of all the coi)aroen- 
ary and all the members of the joint family, and, 
if, since after the passing of the decree, any one 
of the members shown as deoren holders has died, 
the other jnembers automatically step into bis 
shoes, and the decree executed by one of the 
mem^rs of the family must inure to the benefit 
of all. Rule 17 of 0. Il insists upon the require- 
ments of Er. 11 to 14 being complied with, and 
empowem the Court to reject the application for 
execution, if, upon opportunity being given to the 
applicant, the defects, if any, ate not removed 
within the time allowed. Rule 17 does not speak 
of any partioelars required by B. 16 to be nObes^ 
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earily inoorporabed in the application for oxeon- 
tion. Hence, in xny opinion, if the partioulara 
required by Br. 11 bo 14 of ot 21 of the Code have 
been incorporated in the petition, it becomes an 
application in accordance vrith law. The pro- 
Tieions of B. 15 are meant to eafeguaid the 
interests of the decree, holdors as also to ensure 
that the judgment* debtor, on making payment of 
the decretal sum, gets a full and valid discharge. 
Hence, it ia for the Court, in each case, to satisfy 
itself that, where the decree has been, on the face 
of it, pass^ in favour of more than one person, 
it IB being executed for the benefit of all of them. 
In order to do that, the Court has been em- 
powered to make such order as it deems neces- 
sary for protecting the intereste of the persons 
who have not joined in the application for execu- 
tion. Hence, in my opinion, it is not absolutely 
incumbent on the executing decree-holder to state 
in so many words in the execution petition itself 
that the decree is being executed for the benefit of 
all the decree-holders. If it appears to the Court 
that the decree is, as a matter of fact, being executed 
for the benefit of all the decree- holders, it will 
allow the execution to proceed, even though such 
a statement does not find place in the application 
for execution, Ordinarily, of course) such a state- 
ment ought to find place in the execution petition 
itself, so that the matter is placed beyond all eon- 
troversy. But the absence of such a statement 
from the execution petition does not necessarily 
entail the result that the application for execu- 
tion becomes contrary to law. On first principles, 
therefore, and on an examination of the relevant 
provisions of the Code, it does not appear 
to me that the application for execution in the 
present case is not in accordance with law. 
Oertainly, it is for the Court to lay down 
such conditions -as would ensure the protec- 


exeoubion of tho decree, without stating that it 
was for the benefit of both tho dooree-holdorp. 
On a perusal of tho execution petition in tha* 
case, their Lordships held that it was noifchoi; in 
substance nor in form an ap^^lication within tht 
terms of R. 16 of 0. 2i of the Code. Naturally, 
therefore, they held the execution to be incompe- 
tent. But, in the present case, in tho very 
nature of things, so long as the family has not 
disrupted, the application for execution must K 
deemed to be for the benefit of all tho members 
of tho joint family. A joint Hindu Mitakaharr. 
family is in the nature of a corporation, which 
owns all the property of the family -as one body, 
and, BO long as there has been no partition, nc 
individual member can say that he has a parti- 
cular share in the property. Each member's 
proprietary interest extends over the whole 
property. Hence, any dealing by any member oh 
the family, provided he is authorised to do so, is 
a dealing in respect of the entire property. In the 
present case, the application for execution is in 
respect of the entire decree and on the assump- 
tion that it is for the benefit of all the decree- 
holders. Hence, in the circumstances of the 
present case, where a joint Hindu Mitakshara. 
family is concerned as decree.holders, the applies -I 
tion for execution by the leading members of 
the family cannot be said to be invalid, simply 
because it has not been stated in so many words 
that it is for the benefit of all the members of the 
joint family, The decision of another Division Bench j 
of this Court in the case of AfN Nasiban y. Sui-en l 
dranath, 24 Pat. 486 relied upon on behalf of 
the appellants is also not clear on the question 
whether the decree. holders were memters of a 
joint Hindu Mitakshara family. Hence, that deci- 
sion is also equally distinguishable from the facts 
of the present case. 


tion of the interests of such of the decree- 
holders as have not joined in the application for 
execution. In the present case, we have been 
assured by counsel for the decree -holders that 
they did not implead the widows of the deceased 
deoree-holdera aforesaid under the mistaken legal 
advice that those ladies, not being coparceners, 
need not be shown as decree- holders In the appli- 
cation for execution. On behalf of the appellants, 
great reliance was placed upon the Division 
Bench ruling of this Court in the case of .A. i7. 
M0ik V. Midnapur Zamindari Go. Lid , 4 Pat. 
li. Jour. 676 which lays down that a decree in 
favour of two persons jointly cannot be executed 
one of them in respect of what he considers 
to be his share of the decree; nor can the whole 
decree be executed by him, unless he applies for 
execution on behalf of all the deoree- holders or 
for the benefit of them all. That was not a case 
ef a joist Hindu Mitakshara family. The deoree- 
fiii^ers in that case were the Midnapur ^amin- 
dw Company and Mr. Mathesa; but only the 
H^inapar Zamindari Company applied for the 


[6] It was further argued on behalf of the appel- 
lants that, as a result of the amendment of Hindu 
law by the Hindu Women’s Rights' to Property 
Act, 1937, the widow of Rang Bahadur acquired 
an interest distinct and separate from that of the 
coparcenary on the death of her husband. Hence, 
it was argued, the widow was a necessary party 
to the execution proceedings and her absence 
from the proceedings was fatal to the execution 
case. According to the provisions of sub- as. (s) 
and 13) of S. 3 of that Act, the widow of Rang 
Bahadur had the same interest in the deoree as 
be himself bad. But the nature of that interest 
is the limited interest known as a woman’s 
estate. She has also been given the right to claim 
partition equally with a male member of the 
family. Aa I anprehsnd the effect of the Act, it 
amounts to interposing the interest of Hindui 
Women's estate in»a joint Hindu ooparoonary, 
that ia to say, so far as the coparceners themsel- 
ves are concerned, the coparcenary oontinuee as 
before the death of one of the ooparoeners* there 
is no disruption of the joint family. Hence, those 
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membera still continue to enjoy as amongat 
themselves the benefits of survivorehip. But, eo 
far as the. widow of deceased ooparcener is con- 
cerned, she acquires in the interest of her deoea* 
aed husband in the coparcenary property a Hindu 
woman's estate, which she can get separated 
from the rest of the family by a suit for parti- 
tion, 

[ 7 ] It was argued on behalf of the respondents 
deeree-holders that the interest of such a Hindu 
widow is only an inchoate right which ripens 
into property only after she has chosen to get a 
partition effected, and that, so long as she does 
not choose to enforce this statutory right of 
partition, her rights are the same as before, 
namely of maintenance out of the joint family 
property. But it is not necessary to discuss this 
aspect of the question, because we are not called 
lUpon in this ease to determine exactly as to what 
jis the extent of the rights conferred by the Act 
mpon the widow of Rang Bahadur. Whatever 
rights she has in the decree under execution, 
that right has got to be conserved for her benefit. 
In this view of the mitter, in my opinion, it is 
not necessary to discuss a number of rulings 
which have been placed before us by Mr. Mahabir 
Prasad, appearing on behalf of the decree- holders. 

[8] In this Court, the widow of Ring Bahadur 
has filed an affidavit to the effect that the present 
execution is for her benefit also, and that her 
interests are safe in, the hands of the applicants 
for execution. Whatever the interest of the 
widow concerned may be in the decree, that 
interest can be safeguarded by providing that 
the money realised by the sale of the morligaged 








A. L & 

properties shall not bp mtad© over to the 
cants without the co|ifient of 1;he widow oohoem?*! 
ed, that is t^ay, if Che widow of Bang Bahadui^ 
alias Medni makes an api^oation to the exeoutu 
Court to-the effect that the^naoney may be mau 
over to the karta of the family, or to any pa^ti 
cular member of the family, only then 
decree would be deemed to be eatiefied, and tl^ 
judgment -debtors completely discharged fro] ' 
their liability. 

[ 9 ] A farther question appears to have beOifP 
raised that, the final decree not having been^^ -j 
amended in accordance with the ]prelii|^nary J 
decree, which was amended at the instance dihel^^ 
judgment- debtors by an order of this Oourt, thii 
final decree was not capable of execution. But J 
the judgment. debtors themselves should have got -7 
the final decree amended, if they were so inter, 
ested. At any rate, the preliminary deoree, 
haying been amended, the final decree also must 
be deemed to have been amended accordingly,' 
and the preseat execution shall not proceed -in 
respect of any amount in excess of the correct 
amount determined iu aodordance with the 
amended preliminary decree. That will, in my 
opinion, protect the interest of the judgmenl^p* 
debtors. 

CiOl For the reasons aforesaid, and aubjeot 
the directions givsn above, the appeal is dismiss^ 
but, in th3 clrcumitauoes, withouVooats. 

[Ill C. F; Sinha J. — I agree. 

D.Sm dhmiass^ 
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